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LIST OF EVIDENCE

Charter of the City of Cleveland, including title page, index, general powers, powers
of council, powers of the executive and section 191, “Compensation of Officers and
Employees™ requiring compensation at prevailing wages for construction trades
employees,

Wage Chart showing the underpayment of CEOs on an hourly basis from $0.92 in
1994 to $6.97 in 2004,

SERB Opinion 2006-008 In the Matter of Municipal Construction Equipment
Operators' Labor Council, TUOE Local 18, and the City of Cleveland, — making
findings of fact and conclusions of law as a result of the hearing directed by SERB in
Exhibit "L" below.

SERB Opinion 2004-004, in SERB v. City of Cleveland, Case No. 2003-ULP-06-
(322, (August 5, 2004) Order and Opinion finding that Cleveland committed an
unfair labor practice by engaging in bad-faith bargaining with the Municipal
Consiruction Equipment Operators' Labor Couneil.

Motion by Local 18, filed August 31, 2006, for SERB to adopt the Recommended
Determination of Administrative Law Judge Beth Jewell.

Cleveland Ordinance #1682-79 (1979) The 1979 schedule of compensation in
accordance with prevailing wages paid in the building and construction trades
provided by the Cleveland City Council.

Cleveland Inter-Office Correspondence from N, Jackson, Assistant Commissioner to

Julius Ciaccia, Commissioner of Division of Water, dated October 28, 1993 using the



sum-of-components for the prevailing wage under the Building Agreement.
Authentication attached.

Affidavit of Frank P. Madonia, President of the CEQ Union.

Affidavit of Santo Consolo, with 1979 prevailing wage rates attached.

Prevailing Wage Rates from Building Agreements between the Construction
Employers Association and International Union of Operating Engineers, Local 18,
1994 through 2005.

SERB Fact Finder’s report from Virginia Wallace-Curry dated May 10, 2004.

SERB Order dated August 25, 2005 in SERB Case No. 02-REP-06-0116, directing an
administrative hearing on the questions raised in State ex rel. Consolo v. Cleveland
(2004), 103 Ohio St. 3d 362.

Sworn statements of City of Cleveland Chief of Personnel Management Betsy
McCafferty, admitting that CEOs are not given paid sick leave and do not receive
benefits of employment.

Codified Ordinances of Cleveland, Sec. 171.31 “Sick Leave,” effective October 29,
1980. This code section provides paid sick leave for all full-time hourly rate
employees except craft employees paid at building trades prevailing rates.

Third Affidavit of Frank P. Madonia, dated February 12 2007, narrating a series of
events and authenticating various exhibits.

Affidavit of Stewart D. Roll, Esq., dated February 12", 2007, authenticating various
exhibits.

Testimony of Mr. Santo Consolo given February 6, 2006 before Administrative Law

Judge Beth A. Jewell, for the State Employment Relations Board (SERB), in a




hearing directed by SERB pursuant to the Ohio Supreme Court decision in State ex
rel. Consolo v. Cleveland (2004), 103 Ohio St. 3d 362. SERB's Order directing the

hearing is Exhibit "L" in this Evidence.




EXHIBIT “A”

Charter of the City of Cleveland, Ohio
“Compensation of Officers and Employees”

Section 191
Effective February 1981



Artha Woods, City Clerk
Clerk of Council

Jay Westbrook, Council President
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Note: The original City Charter was adopted by the electors at a special
election on July I, 1913, certified to the Secretary of State on July 4, 1913,
and effective January 1, 1914. Dates appearing in parentheses after a section
indicate the effective date of such section either asan amendment,
new enactment or repeal. .

The inclusion of the Charter of the City of Cleveland in this publication of
the Codified Ordinances of the City of Cleveland has suggested the desirabil-
ity of providing chapter arrangement and titles for the respective sections of
the Charter, and accordingly these have been supplied by the editor, although
they do not appear in the Charter as adopted and amended by the electors.

CHAPTER 1—POWERS OF CITY

General Powers

Enumeration of Powers Not Exclusive
CHAPTER 3—NOMINATIONS AND ELECTIONS

Elections

Nominations

Nominating Petitions
Petition Form

Nominating Petition Papers
Filing and Verification of Petitions
Acceptance of Nomination
Selection of Candidates
Ballots

Rotation of Names

Blank Spaces on Ballots
Rules for Counting Ballots

General Laws to Apply; Voting Machines and Counting Devices;

Corrupt Practices
Balloting by Armed Forces

Removal Procedure of Mayor or Member of Council

Filing Recall Petition

Recall Election Ordered

Separate Recall Petitions Required
Ballots in Recall Elections

Result of Recall Election

............ Save the Fulure

@ Printed on Recycled Paper . .. Counclt Cares 1
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CERTIFICATE

Cleveland, Ohio January 1, 1991

TO WHOM IT MAY CONCERN:

This will certify that the matter published
herewith is a true copy of the Charter of City of
[(@ Cleveland, in effect on the 1st day January, 1991

TR Lentlrd (Dt t/ools

JAY WESTBROOK ARTHA WOODS
President of Council City Clerk, Clerk of Council
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§ 49
§ 50
§ 51
§ 52
§53
§ 54
§ 55
§ 56

1

Election When Member Resigns
Limitations on Recall Petitions

CHAPTER 5—THE COUNCIL 6

Powers, Terms and Vacancies

Dividing the City into Twenty-One Wards
Reapportionment of Wards

Qualifications of Council Members

Salary and Attendance of Council Members
Meetings of Council

Rules of Council

President of Council

Clerk of Council

Legisiative Procedure

Enactment of Ordinances and Resolutions
Revision and Codification of Ordinances
Amending Ordinances and Resolutions
Emergency Measures

Mayor’s Veto

Limitation on Rate of Taxation for Current Operating Expenses
Levy for Special Purposes of Improvements and Equipment
Levies for Debt Service

Submission of Extra Levy to Vote
Severability of Sections

Mayor’s Estimate

Appropriation Ordinance

Preliminary Appropriations

Transfer of Appropriations

Current Revenue

Limitation on Appropriations

Use of Appropriations

Alienation of Water Front Lands
Investigations by Council or Mayor

Audit and Examination

Publication of Ordinances and Resolutions

CHAPTER 7—INITIATIVE AND REFERENDUM

Ordinances by Initiative Petition

Signing Petition ,
Filing Petition Q %
Amending Petition

Insufficiency of Petition

Submitting Proposed Ordinances

Action on Proposed Ordinance
Ordinance Form Certification after Council Action "
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3 Charter of City of Cleveland
& 57 Ordinance Certification and Submission for Vote
§ 58 Repealing Ordinances
§ 59 The Referendum
§ 60 Petition for Referendum
§ 61 Petition for Referendum Text
§ 62 Initiative Ordinances Subject to Referendum
CHAPTER 9—CONFLICTING ORDINANCES
§ 63 Greatest Election Vote to Prevail
& 64 Referendum on Emergency Measures
§ 65 Preliminary Action Valid Prior to Referendum
§ 66 Form of Ballots; Election Results
CHAPTER 11—THE EXECUTIVE
§ 67 Executive and Administrative Powers
§ 68 Term and Qualifications of Mayor
§ 69 Salary of Mayor
§ 70 Mayor’s Appointing Power
§ 71 General Powers and Duties of Mayor
§ 72 Mayor’s Right in Council
8§ 73 Vacancy in Office of Mayor; Acting Mayor
§ 74 Residency Requirements; Officers and Employees
§ 75 City Record
§ 76 City Planning Commission
§ 76-1  Directors and Staff
§ 76-2  Powers and Duties of Commission
§ 76-3  Mandatory Referral
§ 76-4  Co-ordinating Board and Advisory Committee
§ 76-5  Zoning Ordinances
§ 76-6  Board of Zoning Appeals; Board of Building Standards and Building
Appeals
§ 76-7  Port and Harbor Commission
§ 76-8  Department of Port Control
CHAPTER 13—DEPARTMENTS AND DIVISIONS
§ 77 Establishment and Discontinuance of Departments and Offices
§ 78 Directors
§ 79 Departmental Divisions
§ 80 Board of Control
§ 81 Advisory Boards
§ 82 Reports
CHAPTER [5—DEPARTMENT OF LAW
§ 83 Director of Law; Qualifications and Duties

Director as Prosecuting Attorney
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§ 85 Suits Affecting City
§ 86 Legal Opinions
§ 87 Application for Injunction - S
§ 88 City Contracts and Eascments C‘
§ 89 Mandamus
§ 90 Taxpayer's Suit
§ 91 Time Limitation to Bring Action
§ 92 Hearing, Judgment and Costs
§ 93 Director as City Solicitor

CHAPTER 17—DEPARTMENT OF FINANCE | ,=
§ 94 Director of Finance ;
§ 95 Accounting Procedure i
§ 96 Monthly Financial Statement ;
§ 97 Commissioner of Accounts {
§ 98 Special Audits !
§99  Division of Treasury ;
§ 100 Duties

§ 101 Division of Purchases and Supplies
© § 102  Governing Regulations

§ 103 Davision of Assessments and Licenses

§ 104  Accounts of Appropriations

§ 105 Payment of Claims

§ 106 Contracts Certified

§ 107 Earmarked Funds

§ 108 Authorization of Contracts

§ 109  When Contracts Void

§ 110 Sinking Fund

§ 110-1 Civil Defense Expenditures

CHAPTER 19—DEPARTMENT OF PUBLIC UTILITIES

§ 111 General Powers and Duties
§ 112  Fixation of Utility Rates
§113 Accounts of Publicly Owned Utilities

. CHAPTER 21—TRANSIT SYSTEM QPERATION
§ 113-1 Transit System Operation—Repealed

113-8
CHAPTER 23—PUBLIC HEALTH
§ 114  General Provisions
CHAPTER 25—POLICE AND FIRE SERVICE

§ 115 General Provisions ,E
§ 115-1 Office of Professionul Standards :




5 Charter of City of Cleveland

§ 115-2 Police Review Board

§ 115-3 Powers and Duties of Board

§ 115-4 Investigation and Disposition of Complaints
§ 116 Police Force; Control by Chief

§ 117  Special Policemen

§118 Fire Force; Control by Chief

§ 119 Suspension of Police and Firemen

§ 120 Suspension of Fire Chief

§ 121 Appeal to Civil Service Commission

§ 122 C(lassification of Police and Fire Service
§123 Relief of Policemen and Firemen

CHAPTER 27—CIVIL SERVICE

§ 124 Civil Service Commission; Appointment, Term and Removal
§ 125  Officers of Commission; Salaries

§ 126  Division into Classified and Unclassified Service
§ 127 Enactment of Civil Service Rules

§ 128  Required Provisions of Rules

§ 129 Civil Service Tests

§ 130  Eligible Lists; Temporary Appointments

§ 131 Appointments

§132 Limitation on Appointment and Transfer

§ 133 Promotions Wherever Practicable

§ 134 Eligible Lists Open to the Public

§ 135  List of Persons in Classified Service

§ 136  Standard of Efficiency

§ 137 Investigations by Commission

§ 138  Fraud Upon Civil Service Provisions

§ 139  Political Assessments Prohibited

§ 140 = Tenure; Political Activity Prohibited -

§ 141  Violations and Penalties '

§ 142 Present Civil Service Employees—Repealed

CHAPTER 29—MERIT SYSTEM FOR TRANSIT EMPLOYEES
8 142-1 Separate Merit System by Transit Board—Repealed

CHAPTER 31—IMPROVEMENTS AND ASSESSMENTS

§ 143 Local Improvements

§ 144  Methods of Special Assessments
§ 145 Preliminary Resolution

§ 146 Plans of Proposed Improvements
§ 147  Notices Served

§ 148 Board of Revision of Assessments
§ 149 Claims

§ 150  Final Assessment
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Charter of City of Cleveland

Special Assessments

etermination of Damages

Assessment After Completion

Time Limit in Damage Claims

Work to be Done

Lands Unaliotted or Not on Duplicate
Interest on Assessment Bonds
l.imitations on Assessments

City’s Portion of Cost

Replacing Existing Improvements
Subseguent Improvements

Rebates and Supplementary Assessments
Sewer, Water and Other Connections
Sidewalks, Curbings and Gutters
Iinforcement and Costs

Assessment Bonds

PPublic Improvements by Contract or Direct Labor
Alterations or Modifications in Contract
Mat of Subdivision

i~ce Shall Vest in City

Platting Commissioner

Liffect of Platting

I>uty to Keep Streets Open, in Repair and Free from Nuisance
Alteration of Streets

[Yedication of Streets

Street Vacation or Change of Name

CHAPTER 33—APPROPRIATION OF PROPERTY

Appropriation
»eclaratory Resolution
Notice

j-urther Proceedings

CHAPTER 35—FRANCHISES

{irants

enewals

Jermination Provisions

Valuation

Iixtensions

I’assage of Franchise Ordinances

¢ ‘ertified Copies of Grants and Other Documents
(irant Nonexclusive; Maximum Time Limit
(onsents

( ‘ontro] and Regulation by Council

G
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CHAPTER 37—OFFICERS AND EMPLOYEES

§ 191 Compensation of Officers and Employees
§ 192  Official Bond
§ 193 Continuation in Office
§ 194  Oath of Office
§ 195  Financial Interest in Contracts
§ 196  Hours of Labor
§ 197 Employment Contracts
§ 198  Minimum Wage—Repealed
§ 198-1 Annual Rate of Pay to Be Paid Members of Fire Division—Repealed
§ 198-2 Annual Rate of Pay to Be Paid Members of Police Division-—
: ' Repealed T
§ 199 Continuance of Contracts; Miscellaneous Provisions—Repealed
§ 199-1 Daylight Savings Time-—Repealed

CHAPTER 39—AMENDMENTS AND CHARTER REVIEW
§ 200  General Provisions
§ 200-1 Charter Review Comimission
§ 201 Severability Clause
§ 202 Effective Date

INDEX




9 Powers of City § 2

Chapter 1

POWERS OF CITY

§1 General Powers
§2 Enumeration of Powers Not Exclusive

§ 1 General Powers

The inhabitants of the City of Cleveland, as its
limits now are, or may hereafter be, shail be a
body politic and corporate by name the City of
Cleveland, and as such shall have perpetual suc-
cession; may use a corporate seal; may sue and be
sued; may acquire property in fee simple or lesser
interest or estate by purchase, gift, devise, appro-
priation, lease, or lease with privileges to
purchase, for any Municipal purpose; may sell,
lease, hold, manage, and control such property,
and make any and all rules and regulations by
ordinance or resolution which may be required to
carry out fully all the provisions of any convey-
ance, deed, or will, in relation to any gift or
bequest, or the provisions of any lease by which it
may acquire properfy; may acguire, construct,
own, lease and operate and regulate public utili-
ties; may assess, levy, and collect taxes for general
and special purposes on all the subjects or objects
which the City may lawfully tax; may borrow
money on the faith and credit of the City; by the
issue or sale of bonds or notes of the City; may
appropriate the money of the City for all lawful
purposes; may create, provide for, construct, regu-
late and maintain all things of the nature of public
works and improvements; may levy and collect
assessments for local improvements; may license
and regulate persons, corporations and associa-
tions engaged in any business, occupation, profes-
sion or trade; may define, prohibit, abate, sup-
press and prevent all things detrimental to the

health, morals, comfort, safety, convenience and
welfare of the inhabitants of the City, and all nui-
sances and causes thereof: may regulate the con-
struction, height, and the material used in all
buildings, and the maintenance and occupancy
thereof: may regulate and control the use, for
whatever purposes, of the streets and other public
places; may create, establish, abolish and organize
offices and fix the salaries and compensations of
all officers and employees; may make and enforce
local police, sanitary and other regulations; and
may pass such ordinances as may be expedient for
maintaining and promoting the peace, good gov-
ernment and welfare of the City, and for the per-
formance of the functions thereof, The City shall
have all powers that now are, or hereafter may be
granted to municipalities by the Constitution or
laws of Ohio; and all such powers whether
expressed or implied, shall be exercised and
enforced in the manner prescribed by this Char-
ter, or when not prescribed herein, in such man-
ner as shall be provided by ordinance or resolu-
tion of the Council. (Effective January 1, 1914)

§ 2 Enumeration of Powers Not Exclusive

The enumeration of particular powers by this
Charter shall not be held or deemed to be exclu-
sive but, in addition to the powers enumerated
herein, 1mplied thereby or appropriate to the
exercise thereof, the City shall have, and may
exercise all other powers which, under the Consti-
tution and laws of Chio, it would be competent
for this Charter specifically to enumerate. (Effec-
tive January 1, 1914)
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Chapter 5
THE COUNCIL
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Ch 5
24 Powers, Terms and Vacancies
25 Dividing the City into Twenty-One Wards
25-1 Reapportionment of Wards
26 Qualifications of Council Members
27 Salary and Attendance of Council Members
28 Meetings of Council
29 Ruies of Council
30 President of Council
31 Clerk of Council
32 Legistative Procedure
33 Enactment of Ordinances and Resolutions
34 Revision and Codification of Ordinances
35 Amending Ordinances and Resolutions
36 Emergency Measures
37 Mayvor's Veto
37-1 Limitation on Rate of Taxation for Current
Operating Expenses
37-2  Levy for Special Purposes of Improvements
and Equipment
37-3  Levies for Debt Service
§ 37-4  Submission of Extra Levy to Vote
§ 37-3  Severability of Sections
§ 38 Mavor's Estimate
§ 139 Appropriation Ordinance
& 40 Pretiminary Appropriations
§ 41 Transfer of Appropriations
§ 42 Current Revenue
§ 43 Limitation on Appropriations
§ 44 Use of Appropriations
545 Alienation of Water Front Lands
§ 46 Investigations by Council or Mayor
§ 47 Audit and Examination
§ 48 Publication of Ordinances and Resolutions

§ 24 Powers, Terms and Vacancies

The legislative powers of the City, excepl as
reserved to the people by this Charter, shall be
vested in a Council, each member of which shall
be elected from a separate ward. Members of
Council shall be elected for a term of four years
and shall serve until their successors are chosen
and have gealified.

If at any time, the office of 2 member is vacant
by reason of non-election, death, resignation,
removal of residence from the ward represented
or from any other cause whatsoever, except when
the vacancy is caused by a recall petition, such
vacancy shall be filled by the Council for the
unexpired term; provided, however, that if the
vacancy occurs at any time which is more than
one year before the next regular municipal elec-

tion, the person selected by the Council to fill the
vacancy shall hold office until his successor is
elected at special municipal elections and has
qualified. The aforesaid special municipal elec-
tions shall be held on the first Tuesday after sixty
days from the day on which said vacancy first
occurs, at which time the primary election shall be
held, and on the fifth Tuesday following the said
primary election, at which time the final special
municipal election shall be held, and all the provi-
sioms in this Charter contained as to nomination
and election of candidates for member of Council
at regular municipal elections shall apply to the
said special municipal elections. The person so
clected shall hold office for the unexpired portion
of the term in which the vacancy in the office of
member of Council occurred and until his succes-
sor is elected and qualified and shall assume
office immediately upon his election and qualifi-
cation. (Effective November 4, 198(0)

§ 25 Dividing the City into Twenty-One
Wards

The Council not later than July 15, 1981, and
thereafter immediately after the proclamation by
the Secretary of State stating the population of
cities of Ohlo, as determined by the Federal cen-
sus decennially taken, shall redivide the City into
21 wards. The wards so formed shall be as nearly
equal in population as may be fair and equitable,
composed of contigunous and compact territory.
and bounded by natural boundaries or street
lines. When any territory is annexed to the City
the Council shall by ordinances declare it a part of
the adjacent ward or wards.

If the Council fails or neglects to redivide the
City into 21 wards by July 15, 1981, the Mayor
shall within 7 days thereafter submit to Council
the plan for redividing the City into 21 wards,
which division plan of the Mayor shall become
effective until the next decennial Federal census
when the wards shall be reapportioned as pro-
vided in Section 25-1.

The 21 Councilmen to be elected under the
terms herein shall be elected at the next regular
Municipal election in accordance with the provi-
sions of Chapter 3 of the Charter of the City of
Cleveland. The division of the City into wards
existing at the time of the adoption of this amend-




25 The Executive § 72

Chapter 11
THE EXECUTIVE

§ 67 Executive and Administrative Powers

§ 68 Term and Qualifications of Mayor

§ 69 Salary of Mayor

§ 70 Mayor’s Appointing Power

§71 General Powers and Duties of Mayor

&72 Mayor's Right in Council

$73 Vacancy in Office of Mayor; Acting Mayor
§ 74 Residency Reguirements; Officers and

Employees
§75 City Record
£ 76 . City Planming Commission

§ 76-1 Directors and Staff

§ 76-2  Powers and Duties of Commission

§ 76-3  Mandatory Referral

§ 76-4  Co-ordinating Board and Advisory Committee

§ 76-5 Zoning Ordinances

& 76-6  Board of Zoning Appeals; Board of Building
Standards and Building Appeals

§ 76-7  Port and Harbor Commission

& 76-8  Department of Port Control

& 67 Executive and Administrative Powers

The executive and administrative powers of
the City shall be vested in the Mayor, directors of
departments and other administrative offices pro-
vided for in this Charter or by ordinance. (Effec-
tive November 9, 1931)

§ 68 Term and Qualifications of Mayor
The Mayor shall be the chief executive officer

of the City. Except as otherwise in this Charter

provided, he shall be elected for a term of four
years, assume office on the first Monday in Janu-
ary next after his election, and serve until his suc-
-cessor 1s elected and gualified. The Mayor hold-
ing office when this amendment is adopted shall
continue to hold such office until the day next
preceding the first Monday in January of the vear
1982 and shall serve until his successor 1s elected
and qualified.

The Mavor shall be an elector of the City and
shall not hold any other public office or employ-
ment, except that of notary public or member of
the State Militia, and shall not be interested in the
profits or emoluments of any contract job, work
or service for the Municipality. (Effective Nov-
ember 4, 1980)

§ 69 Salary of Mayor

The salary of the Mayor shail be fixed by Coun-
cil in an amount per annum pavable in twelve
equal monthly installments. (Effective October
20, 1953)

§ 70 Mayor’s Appointing Power

The Mayor shall have power to appoint and
remove directors of all departments and officers
and members of commissions not included within
regular departments. Officers appointed by the
Mayor shall serve until removed by him or until
their successors are appointed and have qualified.
{Effective November 9, 1931)

§ 71 (General Powers and Duties of Mayor

It shall be the duty of the Mayor to act as chief
conservator of the peace within the City; to super-
vise the administration of the affairs of the City;
to see that all ordinances of the City are enforced;
to recommend to the Council for adoption such
measures as he may deem necessary or expedient;
to keep the Council advised of the financial con-
dition and future needs of the City; to prepare
and submit to the Council such reports as may be
required by that body, and to exercise such pow-
ers and perform such duties as are conferred or
required by this Charter or by the laws of the
State. (Effective Novemper 9, 1931)

§ 72 Mayor’s Right in Council

The Mayor and the directors of all departments
established by the Charter, or that may hereafter
be established by ordinance, shall be entitled to
seats in the Council. Neither the Mayor nor the
director of any department shall have a vote in
the Council, but the Mayor shall have the right to
intreduce ordinances and to take part in the dis-
cussion of all matters coming before the Council;
and the directors of departments shall be entitled
to take part in all discussions in the Council relat-
ing to their respective departments. The Council
by ordinance or resolution may authorize other
City officials to have seats in Council. (Effective
November 9, 1931)




@

63 Officers and Employees

§ 193

Chapter 37
OFFICERS AND EMPLOYEES

§191 Compensation of Officers and Employees
§ 192 Official Bond

§ 193 Continuation in Office

§ 194 Oath of Office

§ 195 Financial Interest in Contracts
§ 196 Hours of Laber
§ 197 Employment Contracts

5198 Minimum Wage—Repealed

§ 198-1  Annual Rate of Pay to Be Paid Members of
Fire Division—Repealed “

§ 198-2  Annual Rate of Pay to Be Paid Members of
Police Division—Repealed '

§ 199~ Continuance of Contracts; Miscellaneous Pro-
visions—Repealed

§199-1  Daylight Savings Time—Repealed

§ 191 Compensation of Officers and Employ-
ees

The salary or compensation of all officers and
employees in the unclassified service of the City
shall be fixed by ordinance, or as may be provided
by ordinance. The salary or compensation of all
other officers and employees shall be fixed by the
appointing authority in accordance with ability,
fitness and seniority within the limits set forth in
the Council’s salary or compensation schedule for
which provision is hereinafter made. The Council
shall by ordinance establish a schedule of com-
pensation for officers and employees in the classi-
fied service, which schedule shall provide for like
compensation for like services and shall provide
minimum and maximum rates (which may be
identical) of salary or compensation for each
grade and classification of positions determined
by the Civil Service Commission under Section
126 of this Charter. Only in the case of employees
in those classifications for which the Council pro-
vided 1n 1979 a schedule of compensation in
accordance with prevailing wages paid in the

building_and construction trades, the schedule
astablished by the Council shall be in accordance

with the prevailing rates of salary or compensa-
tion for such services. For the guidance of Council

in determuning the foregoing schedule the Civil
Service Commission shall prepare salary or com-
pensation schedules, anc_i the Mayor or any direc-
tor may, and when required by Council shall, pre-
pare suggested salary or compensation schedules.

The salary of any officer or member of a board
or commission in the unclassified service of the
City shall not be increased or diminished during
the term for which he was elected or appointed.
Salaries and compensation fixed at the time this
section takes effect shall continue in force until
otherwise fixed as provided in this section. All
fees pertaining to any office shall be paid into the
City Treasury. (Effective February 17, 1981)

£192 Official Bond

The Mayor, the Director of Finance, the Com-
missioner of Accounts, the City Treasurer, and
such other officers or employees as the Council
may reqguire 50 to do, shall give bonds in such
amount and with such surety as may be approved
by the Council. The premium on such bonds may
be paid by the City. (Effective November 9,
1931)

§ 193 Continuation in Office

All persons holding administrative office,
excepting the office of City Manager, at the time
provisions of this Charter take effect, shail con-
tinue in office and in the performance of their
duties until provisions shall have been made in
accordance therewith for the performance of such
duties or the discontinuance of such office. The
directors of all depariments, whether created by
charter or by ordinance, shall continue in office
and in the performance of their duties until their
successors are appointed by the Mayor, as pro-
vided in this Charter, and until their successors
have qualified. The powers which are conferred
and the duties which are imposed upon any
officer, commission, board or department of the
City under the laws of the State shall, if such
office or department is abolished by this Charter,
be thereafter exercised and discharged by the
officer, board or department upon whom or upon
which are imposed corresponding functions, pow-
ers and duties hereunder. (Effective November
9, 1931)




EXHIBIT “B”

Wage Chart

Showing the underpayment of CEOs on an hourly basis from $0.92 in 1994 10 $6.97 in 2004



AMOUNTS CLEVELAND UNDERPAID ITS
CONSTRUCTION EQUIPMENT OPERATORS AND MASTER MECHANICS

ON AN HOURLY BASIS

Master Mechanic 1994 1995 1996 1997 1998 1999 2000 2001 2002
Hourly Wages Paid 27.28 27.28 27.28 27.28 28.63 29.48 29.48 29.88 31.53
Prevailing Hourly Rate 28.85 29.60 30.35 31.10 31.95 32.80 34.10 35.10 36.10
Underpayment-Hourly -1.57 -2.32 -3.07 -3.82 -3.32 -3.32 -4.62 -5.22 -4.57
(Deficiency)

CEO Group “A” 1994 1995 1996 1997 1998 1999 2000 2001 2002
Hourly Wages Paid 27.28 27.28 27.28 27.28 28.78  29.63 | 29.63 30.03 31.03
Prevailing Hourly Rate 28.35 29.10 29.85 30.60 31.45 32.30 33.60 34.60 35.60
Underpayment-Hourly  -1.07 -1.82 -2.57 -3.32 -2.67 -2.67 -3.97 -4.57 -4.57
(Deficiency)

CEO Group “B” 1994 1995 1996 1997 1998 1999 2000 2001 2002
Hourly Wages Paid 27.28 27.28 27.28 27.28 28.63 29.48 29.48 29.88 30.88
Prevailing Hourly Rate 28.20 28.95 29.70 30.45 31.30 32.15 33.45 34.45 35.45

Underpayment-Hourly -0.92 -1.67 -2.42 -3.17 -2.67 -2.67 -3.97 -4.57 -4.57
(Deficiency) ,



AMOUNTS CLEVELAND UNDERPAID ITS
CONSTRUCTION EQUIPMENT OPERATORS AND MASTER MECHANICS

ON AN HOURLY BASIS

Jan.-Apr. May 2003- May 2004-
Master Mechanic 2003 Apr. 2004 Feb. 13, 2005
Hourly Wages Paid 31.53 31.53 31.53
Prevailing Hourly Rate 36.10 37.30 38.50
Underpayment-Hourly -4.57 -5.77 -6.97
(Deficiency)

Jan.-Apr. May 2003- May 2004-
CEO Group “A” 2003 Apr. 2004 Feb. 13, 2005
Hourly Wages Paid 31.03 31.03 31.03
Prevailing Hourly Rate 35.60 36.80 38.00
Underpayment-Hourly -4.57 -5.77 -6.97
(Deficiency)

Jan.-Apr. May 2003- May 2004-
CEQO Group “B” 2003 Apr. 2004 Feb. 13, 2005
Hourly Wages Paid 30.88 30.88 30.88
Prevailing Hourly Rate 35.45 36.65 37.85
Underpayment-Hourly -4.57 -5.77 -6.97

(Deficiency)



EXHIBIT “C”

SERSB Opinion 2006-008 in SERB Case No, 2002-REP-06-0116

Directive making findings of fact and conclusions of law — as indicated by the Ohio Supreme

Court in State ex rel. Consolo v. Cleveland (2004), 103 Ohio St.3d 362
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BEFORE THE STATE EMPLOYMENT RELATIONS BOARD

In the Matter of
Municipal Construction Equipment Operators’ Labor Council,
Employee Organization,
and
International Union of Operating Engineers, Local 18,
Employee Orgapi;a_tion_,
and.
City of Cleveland,
Employer.
Case No. 2002-REP-06-0116

DIRECTIVE
(OPINION ATTACHED)

Before Chairman Mayton, Vice Chairman Gillmor, and Board Member Verich:
September 28, 2006.

On April 11, 2005, the Municipal Construction Equipment Operators’ Labor Council
(“MCEOLC") filed a “Petition for Administrative Hearing,” in which it requested that the
State Employment Relations Board (“SERB” or “Board”) appoint a hearing examiner to
adjudicate certain issues that the Ohio Supreme Court had found, in Consolo v. City of
Cleveland (2004), 103 Ohio 8t.3d 362, 2004-Ohio-5389, io be within SERB's jurisdiction.
On August 25, 2005, the Board issued an Order Directing Administrative Hearing
identifying seven questions to be addressed through the hearing by the Administrative Law
Judge.

On February 8, 2006, a hearing was held. Subsequently, all parties filed post-
hearing briefs. On July 20, 2008, a Recommended Determination was issued by the
Administrative Law Judge. On August 16, 20086, the City of Cleveland filed exceptions to
the Recommended Determination. On August 28, 2006, MCEOLC filed a response to the
exceptions. On September 1, 2006, the International Union of Operating Engineers,
Local 18 filed a petition to join the response of MCECLC in support of the Recommended
Determination. .
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After reviewing the record, the Recommended Determination, the Employer's
exceptions, the Employee Organizations’ responses to the exceptions, and all other filings
in this case, the Board construes the Analysis and Discussion in the Administrative Law
Judge’'s Recommended Determination as Conclusions of Law; adopis the Introduction,
Procedural History, Issues, Findings of Fact, and Analysis and Discussion/Conclusions of
Law in the Administrative Law Judge's Recommended Determination, incorporated by
reference; and finds that: (1) International Union of Operating Engineers, Local 18 was not
a deemed-cettified bargaining agent on or before April 1, 1984, for those persons
employed by the City of Cleveland as construction equipment operators; (2) International
Union of Operating Engineers, Local 18 was not the exclusive representative for the
construction equipment operators at any time during the period of 1994 through 1998;
(3) the City of Cleveland and International Union of Operating Engineers, Local 18
informed the construction equipment operators of the prevailing wage rate agreed fo by
International Union of Operating Engineers, Local 18 and the City of Cleveland to settie a
contempt action, but International Union of Operating Engineers, Local 18 did not negotiate
a decrease in compensation of those persons employed by the City of Cleveland as
construction equipment operators with the knowledge or consent of the construction
equipment operators; (4) no evidence was presented in the record showing that
International Union of Operating Engineers, Local 18 informed the City of Cleveland that
the construction equipment operators themselves, as individual employees, had agreed to
a decrease in compensation; (5) the wages of the construction equipment operators who
were appellees in Consolo v. City of Cleveland (2004), 103 Ohio St.3d 362, 2004-Ohio-
5389, were not the result of collective bargaining betwaen International Union of Operating
Engineers, Local 18 and the City of Cleveland; and (6) no evidence was presented in the
record showing that any benefits package was negotiated or implemented for the-

construction equipment operators until February 2005, which was after SERB certified the -~

Municipal Construction Equipment Operators’ Labor Council as the construction equipment
operators’ exclusive representative in January 2003.

it is so ordered.

MAYTON, Chairman; GILLMOR, Vice Chairman; and VERICH, Board Member,
concur.

CRAIG(R}IAYTON, CHAIRMAN

You are hereby notified that an appeal may be perfected, pursuant to Ohio Revised
Code Section 119.12, by filing a notice of appeal with the State Employment Relations
Board at 65 East State Street, 12th Floor, Columbus, Ohio 43215-4213, and with the
Franklin County Court of Common Pleas within fifteen days after the mailing of the State
Employment Relations Board's directive.
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| certify that a copy of this document was served upon each pagy’'s representative

by certified mail, return receipt requested, this _<? ™~ day of ,

' W&\%@

DONNA J. GLANTON, ADMINISTRATIVE ASSISTANT

direct\09-28-06.,02
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STATE OF OHIO
BEFORE THE STATE EMPLOYMENT RELATIONS BOARD

MUNICIPAL CONSTRUCTION
EQUIPMENT OPERATORS’ LABOR

CCOUNCIL,
CASE NO. 02-REP-06-0116

Employee Organization,

and BETH A. JEWELL
Administrative Law Judge

INTERNATIONAL UNION OF
OPERATING ENGINEERS, LOCAL 18,

Employee Organization,

RECOMMENDED
and DETERMINATION
CITY OF CLEVELAND,
Employer.
. INTRODUCTION

On April 11, 2005, the Municipal Construction Equipment Operators’ Labor
Council (*MCEOLC") filed a "Petition for Administrative Hearing,” in which it requested
that the State Employment Relations Board ("SERB” or “Board”) appoint a hearing
examiner to adjudicate certain issues that the Ohio Supreme Court had found to be
within SERB's jurisdiction in Consolo v. City of Cleveland (2004), 103 Ohio St.3d 362,
2004-Ohio-5389, ' On August 25, 2005, the State Employment Relations Board (“SERB"
or “Board”) issued an Order Directing Administrative Hearing. In its order, SERB stated

as follows:

We have considered the arguments raised by Local 18 and the
Employer maintaining that the Board possesses no legal authority to
conduct such a hearing outside the parameters of an unfair tabor practice
charge proceeding. However, in this particular matter, in which the Ohio
Supreme Court has specifically identified issues that it says must first be
addressed by SERB, we have decided to exercise our plenary jurisdiction
to resolve them. We are cognizant of the mandate of Ohio Revised Code
§ 4117.22, which charges SERB with construing Chapter 4117 liberally to
promote orderly and constructive relationships between public employers

and public employees.
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Thereafter, the Board assigned this Administrative Law Judge to take testimony
for the purpose of preparing recommendations to the Board on seven questions, A
hearing was held on February 6, 2006, wherein testimonial and documentary evidence
was presented. Subsequently, all parties filed post-hearing briefs.

il. PROCEDURAL HISTORY

In 1973, the Ohio Supreme Court decided Pinzone v. Cleveland (1973), 34 Ohio
St.2d 26 (“Pinzone”), holding that, under Section 191 of the City Charter of the City of
Cleveland, wages for building and construction trades employees working for the City
should be paid at the prevailing wage rates in the private sector, in accordance with a
private sector contract between Cleveland Building and Construction Trades Employers

Association and the Mechanical Coniractors Association. The City argued that such

items as paid sick leave, greater job security and more steady employment could be
offset against the higher base wage in private industry. The Court disagreed:
“Permitting an offset for such ‘fringe benefits’ would necessarily encourage arbitrary and
probably inaccurate lowerings of the base municipal wage scale. Clearly, this is not the
intent or meaning of Section 191." Pinzone, supra at 31.

In State ex rel. Internatl. Union of Operating Engineers v. Cleveland (1992),
62 Ohio St.3d 537 (“lIUOE"), an action in mandamus brought by Local 18 as the
bargaining representative for construction equipment operators and master mechanics
(collectively, “CEOs") working for the City, the Ohio Supreme Court issued a writ of
mandamus ordering the City to pay back and future wages to the CEOs in accordance
with the City Charter.

In 2001, forty CEOs filed a complaint in the court of commeon pleas, asserting that
the City was not compensating them in accordance with JUOE and the City Charter.’
See Consolo v. Cleveland (2004), 103 Ohio St.3d 362, 2004-Ohio-5389 ("Consolo”). In
Consolo, the CEOs claimed that the City stopped paying increases in prevailing wages
after 1993 and that the City stopped paying pension centributions in 1998. The CEOs
additionally claimed that in 1998, Local 18 negotiated with the City on their behalf but
without their authorization. The CEOs ciaimed that Local 18 and the City verbally
agreed that the CEOs would waive their rights fo pension contributions and prevailing
wage increases. Local 18 and the City argued that the CEOs' claims belonged before
SERB as unfair labor practices because Local 18 was the CEQs’ exclusive bargaining
representative during the time periods in question. The trial court dismissed the CEOs’
claims, holding that the allegations were tantamount to unfair labor practice claims and
thus within SERB's exclusive jurisdiction. The CEOs appealed. Ultimately, the Ohio
Supreme Court upheld the trial court’s dismissal, holding that SERB has the exclusive
authority to determine whether the CEOs' compensation levels were the result of
collective bargaining. However, the Ohio Supreme Court noted the following arguments
asserted by the CEOs as appellees in the Consolo litigation:

' On January 30, 2003, SERB certified the MCEOLC as the exclusive representative of
City employees in a bargaining unit including CEOs,
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It is important to note that the appellees’ allegations are contrary to facts
stipulated in JUOE. Appeliees assert that Local 18 is not and never has
been their exclusive bargaining representative. They also assert that the
R.C. 4115.03(E) definition of "prevailing wage”" is controling. Before
visiting fhe prevailing-wage issue, we first focus upon Local 18's
relationship with appellees.

The city contends that appellees were in privity with Local 18 in JUOE and
that the stipulations from |UOE estop appeliees from asserting that
Local 18 is not their exclusive bargaining representative. Collateral
estoppel, however, does not apply because |UOE does not speak fo
Local 18's current status as collective-bargaining representative. Hence,
even if appellees might otherwise have been estopped from litigating
issues decided by [UOE, the idenfity of appellees' bargaining
representative after 1992 was not an issue addressed in that opinion.
Moreover, Local 18's status was neither actually litigated nor essential to
our judgment. Local 18's status as a collective-bargaining representative
appears to have been stipulated in JUOE to demonstrate its standing to file
suit against the city. Here, appellees agree that Local 18 was a collective-
bargaining agent but not their exclusive bargaining agent as contemplated

- by R.C. 4117.05. This distinction was immaterial to our IUOE decision. It
may be key here. Therefore, IJUOE does not bar appellees from arguing
that Local 18 is not their exclusive bargaining agent.

Consolo, supra at 364-365. The Court concluded, in relevant part, as follows: ‘If
appellees’ compensation levels were the result of collective bargaining under R.C.
Chapter 4117, then the city’s charier provisions would be inapplicable.... [If appellees
prevail before SERB on their claim that their wages did not result from collective
bargaining, then the city charter controls,” Consolo, supra at 367.

Following the Chio Supreme Court's decision in Consolo, the MCEOLC filed its
“Petition for Administrative Hearing” with SERB, .

fil. ISSUES

The following seven questions were presented by the Board for the
Administrative Law Judge's consideration:

1. Whether before April 1, 1984, the international Union of Operating Engineers,
- Local 18 (“Local 18") ever was the deemed-certified representative of those persons
employed by the City as construction equipment operators, who are now represented by
the Municipal Construction Equipment Operators’ Labor Council (*MCEOLC") as their
exclusive bargaining agent.
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2. If Question No. 1 is answered affirmatively, how long may a deemed certified
representative retain that status if Local 18 never complied with the reporting
requirements of § 4117.19%?

3. Was Local 18 the “exclusive representative” of those persons employed by
the City of Cleveland ("City”) as consfruction equipment operators anytime during the
period of 1994 through 19987

4, Did Local 18 negotiate with the City a decrease in compensation of those
persons employed by the City as construction equipment operators without their
knowledge or consent?

5. Did Local 18 falsely inform the City that those persons employed by the City
as construction equipment operators had agreed to a decrease in compensation?

6. Were the wages of the construction equipment operators who were appellees
in Consolo v. City of Cleveland (2004), 103 Ohio St.3d 362, [2004-Ohio-5389,] the result
of collective bargaining between Local 18 and the City?

7. Did the City and Local 18 negotiate and implement a benefits package that
provided the construction equipment operators described above in Paragraph (6) with
equal or befter benefits than are provided by the City Charter?

iV. FINDINGS OF FACT®

1. The MCEOLC is an "employee organization" as defined in § 4117.01(D). (Consent
Election Agreement, December 2002, SERB Case No. 02-REP-08-0116)

2. The International Union of Operating Engineers, Local 18 ("Local 18", is an
“employee organization” as defined in § 4117.01(D). (Consent Election Agreement,
Decernber 2002, SERB Case No. 02-REP-06-0116) ‘ '

3. The City of Cleveland (“City”) is a "public employer” as defined in § 4117.01(B).
(Consent Election Agreement, December 2002, SERB Case No. 02-REP-06-0116)

2 Al references to statutes are to the Ohic Revised Code, Chapter 4117, unless
otherwise indicated.

® All references to the transcript of hearing are indicated parenthetically by “T.,” followed
by the page number(s). All references to the parties’ stipulations of fact in the record are
indicated parenthetically by “S.,” followed by the stipulation number(s). References to the
MCEOLC's exhibits in the record are indicated parenthetically by “P. Exh.,” followed by the
exhibit number(s). References to Local 18's exhibits in the record are indicated parenthetically
by “U. Exh.,” foliowed by the exhibit number(s). References to the City's exhibits in the record
are indicated parenthetically by “C. Exh.,” followed by the exhibit number(s). References to the
record in the Findings of Fact are for convenience only and are not intended to suggest that
such reference is the sole support in the record for that related finding of fact.
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4. During the years before and at the time Chapter 4117 became effective, the Civil
Service Employees Association (“CSEA") represented dues-paying civil service
employees of the City by fifing grievances on their behalf. The CSEA was open to all
civil service employees, without regard to union affiliation. (T. 23, 57-58, 60)

5. Before and after Chapter 4117 became effective, the Construction Equipment
Operators (“CEOs") working for the City received the prevailing wage under Section 191
of the City Charter. The CEOs relied upon Local 18 to inform the City of the current
prevailing wage under Local 18's Building Agreement with the Construction Employers
Association (“Building Agreement”). (T. 46, 111, U Exhs. 11-17; P, Exhs. 34-37)

6. On March 1, 1983, seven individual CEOs employed in the City's Water
Department signed a letter to the Commissioner of the Water Department, accepting a
new policy put in place by the department that clarified when the employees would
receive overtime pay. Their signatures on the lefter are witnessed by Local 18 Business
Representative Dudley Snell. At that time, approximately 50 CEOs were employed by
the City in various departments, including water, parks, streets, and the municipal power
plant. (T. 124; C. Exh. 1, p. 7)

7. In 1987, employes organizations representing several bargaining units of
employees working for the City entered into collective bargaining agreements with the
City. These collective bargaining agreements typically involved wages in the amount of
80 percent of the prevailing wage rate, plus City fringe benefits. Although they were not
receiving City fringe benefits, the CEOs did not want a collective bargaining agreement
with a wage rate lower than the prevailing wage. The CEOs rejected the collective
bargaining agreement proposed by the City. (T. 107-108; C. Exh. 1, pp. 7-9)

8. Between 1988 and 1996, many CEOs joined Local 18 and signed dues deduction
authorization cards. (C. Exh. 8)

9. In 1992, the Ohio Supreme Court granted a writ of mandamus directing the City to
comply with City Charter Section 191 by paying back and future wages to the City's
CEOs in accordance with prevailing wage rates. Local 18 brought the mandamus
action on behalf of its members who were working as CEOs for the City. State ex rel.
Internatl. Union of Operating Engineers _v. Cleveland (1992), 62 Ohic St.3d
537 ("IUCE™").

10. On August 6, 1996, a meeting of Local 18 members working for the City was held at
Local 18's Cleveland headquarters. At this meeting, Local 18 President Dudley Snell
asked the members if they would like to vote on whether they wanted Local 18 to
negotiate a contract with the City on their behalf. The members voted not to authorize
Local 18 to represent them in negotiating a contract with the City. (T. 25-28, 27, 106,
132; P. Exh. 45)
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11. After 1993, the City disputed the prevailing wage rate it was required to pay the
CEOs. The City argued that it was entitled {o offset certain items from the private sector
prevailing wage rate. Local 18 then filed a contempt action to compel the City to comply
with the terms of the Ohio Supreme Court’s decision in JUOE, supra. [n 1998, Local 18
and the City resolved this litigation by agreeing to a calculation of the prevallmg wage
rate that included a deduction for pension contributions, and Local 18 dismissed the
contempt action. Local 18 President Snell and Assistant City Law Director Thomas
Corrigan held a meeting with the CEOs to explain how Local 18 and the City had
calculated the prevailing wage rate. The CEOs were not asked to vote on, and never
voted to approve, the settlement of the litigation or the calculation of the prevailing wage
rate. (T.35-36, 134-135, 139-142, 143-144, 159-160; C. Exh. 1, pp. 24-27)

12. No City records can be found to indicate that the City Council approved a collective
bargammg agreement between the City and a union that represented a bargaining unit
including CEOs and master mechanics prior to February 14, 2005. (S., T. 12)

13. No City records indicate the receipt by the City prior to April 1, 1984, of a request
for recognition by Local 18 to be the exclusive bargaining representative for a
bargaining unit which included CEOs and master mechanics. (S., T. 13)

14. During the period of time from April 1, 1984 fo February 5, 2002, SERB has no
record of certification or recognition for the CEOs employed by the City in its Division of
Streets or Division of Water. (P. Exh. 48)

15. On June 28, 2002, the MCEOLC filed a Request for Recognition with SERB,
seeking to represent a proposed bargaining unit of City employees in the classifications
of Master Mechanic, Construction Equipment Operator A, and Construction Equipment
Operator B, within the City's Depariments of Public Utilities and Public Service. (SERB
Case No. 02-REP-06-0116)

16. Following the execution of a Consent Election Agreement, SERB conducted a
secret ballot election on January 18, 2003. On January 30, 2003, SERB certified the
MCEOLC as the exclusive representative of the employees in the proposed bargaining
unit, (SERB Case No. 02-REP-06-0116)

V. ANALYSIS AND DISCUSSION

RECOMMENDED ANSWERS TO THE SEVEN QUESTIONS PRESENTED

1. Whether before April 1, 1984, the International Union of Operating Engineers,
Local 18 (“Local 18") ever was the deemed certified representative of those persons
employed by the City as construction equipment operators, who are now represented by
the Municipal Construction Equipment Operators’ Local Council ("MCEOQLC”) as their
exclusive bargaining agent.
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No. After examining the facts, and for the reasons that follow, it is recommended
that Local 18 never was the deemed-certified representative of the CEOs.

1983 S 133, § 4, also referred to in SERB Opinions as the “temporary faw” or the
“uncodified law,” provides in relevant part as follows:

(A) Exclusive recognition through a written contract, agreement, or
memorandum of understanding by a public employer to an employee
organization whether specifically stated or through fradition, custom,
practice, election, or negotiation the employee organization has been the
only employee organization representing all employees in the unit is
protected subject to the time restriction in division (B) of section 4117.05
of the Revised Code. Notwithstanding any other provision of this act, an
employee organization recognized as the exclusive representative shall be
deemed certified until challenged by another employee organization under
the provisions of this act and the State Employment Relations Board has
certified an exclusive representative.

(B) Any employes organization otherwise recognized by the public
employer without a written contract, agreement, or memorandum of
understanding shall continue to be recognized untit challenged as
provided in this act, and the Board has certified an exclusive
representative.

(C) Nothing in this act shall be construed to permit an employer to
terminate or refuse fo make payroll deductions of dues, fees, or
assessments to any employee organization pursuant to writfen
authorization; except that the deductions may not continue to be made
after another employee organization has been certified under this act by
the Board.

*k%

(F) This act does not preclude any nonprofit, voluntary, bona fide
organization which, by tradition, custom and practice, has engaged in the
processing of grievances for public empioyees before political subdivision
civil service commissions as of June 1, 1983, from providing the services it
has heretofore offered on a voluntary basis or from receiving a voluntary
check-off of dues.

In In _re City of Akron, SERB 94-012 (4-28-94) (“Akron”), at p. 3-81, SERB
explained deemed-certified status as follows:

An employee organization has deemed-certified status if, at the time
Chapter 4117 went into effect, it was recognized by the empioyer as the
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exclusive bargaining representative of certain employees of an employer
in a specific bargaining unit. Thus, the crucial time for determining
deemed-certified status is the law's effective date, April 1, 1984, The
policy behind creating deemed-ceriified status was fo preserve the status
quo when the new law took effect and to ensure stability in public sector
labor relations as the state entered an era of regulated collective
bargaining.

The controlling facior in determining deemed-certified sfatus is the type of
relationship existing between the employee organization and the employer
on April 1, 1984, specifically whether the employer exclusively recognized
the employee organization as the representative of certain employees of
an employer in a given bargaining unit at that time. Obviously, the most
significant indicator of exclusive recognition is a collective bargaining
agreement or memorandum of understanding between the employee
organization and the employer in effect on that date, which by its terms
recognizes the employee organization as the exclusive representative.
However, exclusive recognition not specifically written might be proven
through tradition, custom, practice, election, or negotiation.

In this case, the parties agree that no collective bargaining agreement or other
writing exists fo establish Local 18 as the exclusive representative of the CEOs. Even
Local 18 asserts that the CEOs limited Local 18's “representation” to periodically
informing the City of the amount of the prevailing wage under the Building Agreement
and to representing the CEOs in grievance proceedings.

SERB examined the concept. of exclusive recognition established through
tradition, practice and negotiation in SERB v. City of Bedford Hts., SERB 87-016 (7-24-
87), affd 41 Ohio App. 3d 21 (11-25-87) (“Bedford Hts."). In Bedford His., a
memorandum of understanding was in effect from January 1984 fo December 1985,
which encompassed the crucial time for deemed-certified status, However, the
memorandum confained no provision recognizing the employee organization as the
exclusive representative of the employees. Because the contract was silent on the
issue of exclusive recognition, the Board looked to the parties' tradition, custom, and
negotiation to ascertain the employee organization's status.

The facts in Bedford Hts. are significantly different from those presented in this
case, where the parties have never entered into a contract. Here, as in Akron, supra,
the absence of any collective bargaining agreement on April 1, 1984, presents particular
difficulties in establishing exclusive recognition:

Although exclusive recognition may conceivably be established without a
formal contract in existence on April 1, 1984, the party seeking to prove
such status without a contract has a substantial burden.... A collective
bargaining agreement, even one without an exclusive recognition clause,
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is probative of the parties' refationship and may contribute to establishing
exciusive recognition. The existence of a contract shows that the employer
and the employee organization conducted negotiations on terms and
conditions of employment. Typically, the contract identifies the employees
covered by the contract or the bargaining unit. Where no contract exists,
status must be proven solely by evidence of live conduct and interaction
between the parties, which rises to the level of exclusivity.

Akron, supra at 3-82.

Here, without a contract, the City and Local 18 rely on dues deductions and
grievance processing to establish exclusive representative status as of April 1, 1984,
These factors are not persuasive. Under.§ 4(C) of the temporary law, an employer
cannot refuse to make dues deductions under written authorization where no cértified
representative exists. But § 4(C) does not vest an employee organization with deemed-
certified status. Under § 4(F) of the temporary law, an organization does not even have
to be an employee organization o be allowed to continue processing grievances and
have dues deducted if such was done as of June 1, 1883. An organization does not
become deemed cerlified only by processing grievances and having dues deducted.
Akron, supra at 3-82. Furthermore, the evidence in the record reveals that both
Local 18 and the CSEA were involved in processing the CEQOs’ grievances. Even for
grievance processing purposes, Local 18 was not an exclusive representative.

Moreover, the record does not establish that the City ever actually negotiated
wages with Local 18 before April 1, 1984. The record shows only that Local 18
periodically wrote letters informing the City of the prevailing wage rate under the
Building Agreement* Even Local 18 does not characterize the CEQs’ wages as being
the result of collective bargaining: “The wages paid the CEOs were based upon the
City Charter requiring the city of Cleveland, absent a collective bargaining agreement, to
pay the prevailing wage rate negotiated between construction union and private
employers,”

The only other documentary evidence of pre-April 1, 1984 contact between the
City and Local 18 is a March 1, 1983 document involving Local 18 members who
worked in the City's Water Department. According to a March 2, 1983 cover letter sent
from the Commissicner of the Water Department to the Assistant Commissioner, the
subject of the document is a staggered work week for the employees. Most significant
about this document is that it was signed by the employees themselves,
“acknowledg[ing] their agreement fo the policy change.” The Local 18 business
representatwes signature appears only in the capacity of witness to the employees’
sugnatures Rather than an indication of exclusive recognition, this document

4C. Exh. 1, pp. 1-5.
® Post-Hearing Brief of Local 18, p. 11.
5C. Exh. 1, pp. 6-7.
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corroborates the hearing festimony of CEO witness Anthony Mangano, who stated that
he understood that he was on his own regarding conditions of employment.”

The earliest documentation of specific discussions on working conditions
between the City and Local 18 are July and August 1987 letters involving efforts to
negotiate a collective bargaining agreement.® Such efforts, even if they culminated in a
written collective bargaining agreement, could not make Local 18 a deemed-certified
representative because the critical date, Aprit 1, 1984, had long passed. “Private
agreements reached after April 1, 1984 cannot bestow on the employee organizations
involved deemed-certified status and do not confer 4117 rights.” Akron, supra at 3-82.

In sum, the parties in Bedford Hts. engaged in regular, full-fledged contract
negotiations. The relationship between the City and Local 18 does not rise to the level
of contract negotiations. In Bedford Hts., the description of the bargaining unit was
clear. In this case, no evidence of a bargaining-unit description exists. And finally, in
Bedford Hts., the employee organization had a written memorandum of understanding
with the City effective January 1984 to December 1985, even though the written
agreement was silent on the recognition issue. In the instant case, the City and
Local 18 never signed a written agreement.

“Section 4 of the Temporary Law was designed to maintain the status quo in
those public sector employer-employee collective-bargaining relationships predating
April 1, 1984. But not all the degrees, shapes and forms of collective bargaining
permitted by Chapter 4117 result in deemed-certified status. Only the existence of
“exclusive recognition on April 1, 1884 creates deemed-certified status after April 1,
1984." Akron, supra at 3-83 fo 3-84 The record in the case at issue does not establish
that the relationship between the City and Local 18 was one of exclusive recognition on
April 1, 1984, Thus, Local 18 never was a deemed-certified representative of the CEOs
employed by the City.

If Question No. 1-is answered affirmatively, how long may a deemed certified
representative retain’ that status if Local 18 never complied .with the reporting
requirements of Ohio Revised Code Section 4117.19?

The answer to Question No. 1 is no. Therefore, Question No. 2 is not applicable.

3. Was Local 18 the “exclusive representative” of those persons employed by
the City of Cieveland as construction equipment operators anytime during the period of
1994 through 19987

No, Local 18 was not the exclusive representative of the CEOs at any time.
Under Question No. 1, supra, Local 18 was not deemed certified. Furthermore, it is

"T. 98, 112.
*F.F.No.7.
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undisputed that SERB has never cerfified Local 18 as the exclusive collective-
bargaining representative for the CEOs under § 4117.05.

4. Did Local 18 negotiate with the City a decrease in compensation of those
persons employed by the City as consiruction equipment operators without their
knowledge or consent?

The record demonstrates that in 1998, the City and Local 18 informed the CEOs
of the prevailing wage rate agreed to by Local 18 and the City to settie a contempt
action. The CEOs did not consent to the prevailing wage rate agreed upon.

After 1993, the City disputed the prevailing wage rate it was required fo pay the
CEOs. The City argued that it was entitled to offset certain items from the private sector
prevailing wage rate. Local 18 then filed a contempt action to compel the City to comply
with the terms of IUCE, supra. tn 1996, Local 18 members working for the City voted,
at a mesting called by Local 18 President Snell, on whether fo authorize Local 18 to.
negotiate a contract with the City. The members voted no. Thereafter, in 1998, Local
18 and the City resolved their litigated dispute over the calculation of the prevailing
wage rate. Local 18 President Dudley Snell and Assistant City Law Director Thomas
Corrigan held a meeting with the CEOs to explain how Local 18 and the City had
calculated the prevailing wage rate.® At this meeting, the CEOs were not asked to
approve or consent to the prevailing wage rate agreed to by Local 18 and the City in
settlement of the contempt action.

5. Did Local 18 falsely inform the City that those persons employed by the City
as construction equipment operators had agreed to a decrease in compensation?

No. No evidence is present in the record that Local 18 informed the City that the
CEOs themselves, as individual employees, had agreed to a decrease in compensation.

6. Were the wages of the construction equipment operators who were appellees
in Consolo v. City of Cleveland (2004), 103 Ohio St.3d 362, [2004-Ohio-5389,] the result
of collective bargaining between Local 18 and the City?

No. Collective bargaining cannot be held to have occurred because Local 18
never was the exclusive representative of the CEOs within the meaning of
Chapter 4117. The wages paid to the CEOs were based upon the City Charter
provision requiring the City fo pay the prevailing wage rate in the Building Agreement
negotiated between construction unions and private employers. Every witness who
testified confirmed that Local 18 informed the City of the amount of prevailing wages
only, and that Local 18 never was authorized by the CEOs to negotiate terms of

employment.

®F E. No. 10.
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Furthermore, the City and Local 18 do not dispute that they never entered into a
collective bargaining agreement. The City did not enter into a collective bargaining
agreement with a bargaining unit of CEOs until February 2005, after SERB cettified
MCEOLC as the CEOs' exclusive representative in January 2003,

7. Did the City and Local 18 negotiate and implement a benefits package that
provided the construction equipment operators described above in Paragraph (6) with
equal or better benefits than are provided by the City Charter?

No. No evidence is present in the record that any benefits package was
negotiated or implemented for the CEOs until February 2005, after SERB certified
MCEOLC as the CEOs' exclusive representative in January 2003.
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STATE OF OHIO
BEFORE THE STATE EMPLOYMENT RELATIONS BOARD

In the Matter of
State Employment Relations Board,
Complainant,
V.
City of Cleveland,

Respondent.

Case No. 2003-ULP-06-0322

ORDER
(OPINION ATTACHED}

Before Chairman Drake, Vice Chairman Gillmer, and Board Member Verich:
August 5,2004. '

On June 17,2003, the Municipal Construction Equipment Operators' Labor Council
("Intervenor”)filed an unfair labor practice charge with the State Employment Relations
Board ("Board" or "Complainant”) alleging that the City of Cleveiand ("Respondent’) had
violated Ohio Revised Code Sections 4117.11(A)(1) and (A)(5}. On October 1,2003, the
Board found probable cause to believe an unfair labor practice had been committed and
directed the unfair labor practice case to hearing.

On February 26, 2004, an expedited hearing was held. Subsequently, the parties
filed briefs setting forth their positions. On April 15,2004, a Proposed Order was issued by
the Administrative Law Judge, recommending that the Board find that the Respondent
violated Ohio Revised Code Sections 4117.11{A)(1) and (A)(5) when it engaged in bad-
faith "surface bargaining™ when it refused to propose any reasonable alternatives to the
31 pending bargaining items. On May 10, 2004, the Respondent filed exceptions to the
Proposed Order. OnMay 24,2004, the Complainant filed a response {o the Respondent's
exceptions.

After reviewing the record, the Proposed Order, and all other filings in this case, the
Board adopts the Findings of Fact, Analysis and Discussion, and Conclusions of Law in the
Proposed Order, incorporated by reference. The Board also issues this Order, with a
Notice to Employees, to the City of Cleveland to cease and desist from interfering with,
restraining, or coercing employees in the exercise of their rights guaranteed in Ohio
Revised Code Chapter 4117, and from refusing to bargain collectively with the exclusive
representative of its employees, by engaging in bad-faith "surface bargaining” when it
refused to propose any reasonable alternatives to the 31 pending bargaining items durin
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Order

Case No. 2003-ULP-06-0322
August 5,2004

Page 2 of 2

the parties' negotiations for their initial collective bargaining agreement, and from otherwise
violating Ohio Revised Code Sections 4117.11{A}(1} and (A){5).

The City of Cleveland is hereby ordered to:

(1)  Bargain in good faith with the Municipal Construction Equipment
Operators' Local Council toward an initial collective bargaining
agreement; :

{2)  Postfor sixty days in all the usuat and normal posting locations where
bargaining-unit employees representedby the Municipal Construction
Equipment Operators’ Local Council work, the Notice to Employees
furnished by the Board stating that the City of Cleveland shall cease
and desist from actions set forth in paragraph (A) and shall take the
affirmative action set forth in paragraph (B); and

(3)  Notify the Board in writing within twenty calendar days from the date
the Order becomes final of the steps that have been taken to comply
therewith.

It is so ordered.

DRAKE, Chairman; GILLMOR, Vice Chairman; and VERICH, Board Member,

éw-( A Vol Dk

CAROL NOLAN DRAKE, CHAIRMAN

You are hereby notified that an appeal may be perfected, pursuant to Ohio Revised
Code Section 4117.13(D) by filing a notice of appeal with the State Employment Relations
Board at 65 East State Street, 12th Floor, Columbus, Ohio 43215-4213, and with the court
of common pleas in the county where the unfair labor practice in question was alleged to
have been engaged in, or where the person resides or transacts business, within fifteen
days after the mailing of the State Employment Relations Board's order.

| certify that a copy of this document was servgd upon each party’s representative
by certified mail, return receipt requested, this (? day of August, 2004.

e O =

DONNA J. GLANTON/ADMINISTRATIVE ASSISTANT

direct\08-05-04.M



NOTICE TO
EMPLOYEES

FROM THE
STATE EMPLOYMENT RELATIONS BOARD

POSTED PURSUANT TO AN ORDER OF THE STATE EMPLOYMENT
RELATIONS BOARD, AN AGENCY OF THE STATE OF QHIG

After a hearing in which all parties had an opportunity to present evidence, the Slate
Employment Relations Board has determined that we have violated the law and has
ordered us to post this Notice. We intend to carry out the order of the Board and to abide
by the following:

A, CEASE AND DESIST FROM:

Imerfering with, restraining, or coercing employees in the exercise of their
rights guarantaed in Chio Revised Cade Chapter 4117, and from refusing to
bargain collectively with the exclusive representative of its employees, by
engaging in bad-faith "surface bargaining” when it refused o propose any
reasonable alternatives to the 31 pending bargaining items during the
parties’ negotiations for their initial collective bargaining agreement, and from
atherwise violating Ohic Revised Code Sections 4117.11(A}1) and (A){5).

B. TAKE THE FOLLOWING AFFIRMATIVE ACTION:

1. Bargain in good faith with the Municipal Construction Equipment
Operators' Local Council toward an initial collective bargaining
agreement;

2. Post for sixty days in all the usual and normal posting locations where
bargaining-unit employees representad by the Municipal Construction
Equipment ) ak  Local Council work, the Notice to Employees
furnishedt_ 1t St Employment Relations Board stating that the
City of Cleveland shall cease and desist from actions set forth in
paragraph (A) and shall take the affirmative action set forth in
paragraph (B); and

3. Notify the State Employment Relations Board in writing twenty
calendar days from the date that this Order becomes final of the steps
that have been taken to comply therewith,

SERB v. City of Cleveland, Case No. 2003-ULP-06-0322

BY DATE

TITLE
THIS IS AN OFFICIAL NOTICE AND MUST NOT BE DEFACED

This Nofice must remain posted for sixty consecutive days fromthe date of posting and mustnot be
allered, defaced, or covered by any other material. Any questions conceming this Notice o
compliance with its provisions may be directedto the State Employment Relations Board.
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STATE OF QHIO
BEFORE THE STATE EMPLOYMENT RELATIONS BOARD

STATE EMPLOYMENT RELATIONS BOARD, :

: CASE NO. 03-ULP-06-0322
Complainant, :

V. : BETH C. SHILLINGTON
¢ Administrative Law Judge
CITY OF CLEVELAND, :
: PROPOSED ORDER
Respondent.

I. INTRODUCTION

On June 17, 2003, the Municipal Construction Equipment Operators' Labor
Council filed an unfair labor practice charge against the City of Cleveland (the "City"),
alleging that the City violated §§ 4117.11(A)(1) and (A)(5)." On October 1, 2003, the
State Employment Relations Board ("SERB or "Complainant”) found probable cause to
believe that the City violated §§ 4117.11(A)(1) and (A)(5) by refusing to bargain in good
faith.

On February 17, 2004, a complaint was issued. An expedited hearing was held
on February 26, 2004, wherein the parties presented testimonial and documentary
gvidence. Subsequently, both parties filed post-hearing briefs.

il. ISSUE

Whether the City violated §§ 4117.11(A)}(1) and (A)(5) by refusing to
bargain in good faith?

1Al references to statutes are to the Ohio Revised Code, Chapter 4117, and all
references to administrative code rules are to the Ohio Administrative Code, Chapter 4117,
unless otherwise indicated.
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1.

. FINDINGS OF FACT®

The City of Cleveland is a "public employer" as defined by § 4117.01(B). (S. 1)

The Municipal Construction Equipment Operators' Local Council (the "Union") is
an "employee organization" as defined by § 4117.01(D} and is the exclusive
representative for a bargaining unit of the City's employees. (S. 2)

The Union was certified és the exclusive representative on January 30, 2003,
replacing the International Union of Operating Engineers, Local 18. (S. 3)

Before the parties' initial collective bargaining session, as its initial proposal, the
City mailed the Union a copy of a collective bargaining agreement it had recently
reached with the Cleveland Building and Construction Trades Council
("CBCTC). On May 14, 2003, the Union mailed the City a counterproposal.
(S.5,6;C.Exhs. 3,4,5,6,7) -

The City and the Union met for their first collective bargaining session on
June 13, 2003. (S. 4)

The June 13, 2003 meeting began at 10 a.m. in Cleveland City Hall and was
attended by five negotiating-team members from each side. (T. 20; Jt. Exh. 2)

Assistant Law Director William Sweeney spoke first. He outlined the City's
position and explained how the City's proposal came about from extensive
negotiations between the City and the CBCTC. Mr. Sweeney explained that the
City did not want to enter into a collective bargaining agreement with the Union
that differed substantially from the City's collective bargaining agreement with the
CBCTC because this situation would cause "labor chaos" and disrupt the
relationships the City had established with other unions., The City also stated
that it could not offer different benefits to the Union. (T. 21-23, 26, 95-96, 97)

The City demanded that the Union move off ité wage counterproposal of
100 percent of the prevailing wage rate contained in a contract known as the
"Building Agreement” between the International Union of Operating Engineers,

2 References in the record to the Joint Stipulations of Fact filed by the parties are

indicated parenthetically by “S.," followed by the stiputation number. References to the transcript
o hearing are indicated parenthetically by “T.,” followed by the page number(s). Referencesto
the Joint Exhibits in the record are indicated parenthetically by "Jt. Exh.," followed by the exhibit
number(s}. References o the Complainant's exhibits in the record are indicated parenthetically
by "C. Exh.," followed by the exhibit number(s). References to the City's exhibits in the record
are indicaied parenthetically by “R. Exh.," followed by the exhibit number(s). References to the
stipulations, transcript, and exhibits in the Findings of Fact are intended for convenience only
and are not intended to suggest that such references are the sole support in the record for the
related Finding of Fact.
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10.

11.

Local 18 and a number of private employers of construction equipment
operators. The City demanded that the Union accept the City's wage proposal of
80 percent of a different prevailing wage rate contained in a contract known at
the "Heavy Highway" contract. (T. 26-30)

The City reviewed with the Union a list of 31 items in the Union's counterproposal
that the City viewed as unacceptable. Some of these items were unacceptable
to the City because they differed from the City's current practices. The City also
stated that it believed that the Union's proposals on management rights,
overtime, and hiring were "illegal." The Union responded to the City's concern
regarding management rights by offering to include a management rights clause
in the collective bargaining agreement. (T. 31-32, 35, 61-62, 75-76, 79; C.
Exh. B)

The Union asked the City to set aside the wage issue and move forward to
negotiate the remaining items of concern that the City had reviewed with the
Union. The City refused, stating only that the Union's counterproposal was
unacceptable. The City took the position that it would not discuss anything
further until the Union moved off its wage proposal. The City asked the Union to
caucus for the purpose of preparing a different counterproposal on the wage
issue and on the otherissues. (T. 32, 33-34, 99, 105-106, 126-128, 154-155; R.
Exh. 2)

The Union refused to withdraw its counterproposal and submit new
counterproposals. The City would not discuss anything further. The City left the
bargaining session. The session lasted 52 minutes. (T. 33-35, 126-128)

IV. ANALYSIS AND DISCUSSION

Section 4117.11 provides in relevant part as follows:

(A) It is an unfair labor practice for a public employer, its agents, or
representatives to:

(1) Interfere with, restrain, or coerce employees in the exercise of the
rights guaranteed in Chapter 4117, of the Revised Code***;

(6) Refuse to bargain colleciively with the representative of its
employees recognized as the exclusive representative *** pursuant
to Chapter 4117. of the Revised Code[.]

Section 4117.01(G) provides as follows:
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"To bargain collectively” means to perform the mutual obligation of
the public employer, by ifs representatives, and the representatives of its
employees to negotiate in good faith at reasonable times and places with
respect to wages, hours, terms, and other conditions of employment and
the continuation, modification, or deletion of an existing provision of a
collective bargaining agreement, with the intention of reaching an
agreement, or to resolve questions arising under the agreement. "To
bargain collectively” includes executing a written contract incorporating the
terms of any agreement reached. The obligation to bargain coliectively
does not mean that either party is compelled to agree to a proposal nor
does it require the making of a concession.

At issue in this case is whether the City engaged in bad-faith bargaining during
the June 13, 2003 negotiation session. Based upon the record herein, the City
bargained in bad faith in violation of §§ 4117.11(A)(1) and (A)5).% InInre Spnanleld
Local School Dist Bd of Ed, SERB 97-007 (5-1-97), at 3-46, SERB stated as follows:

Good-faith bargaining is determined by the totality of the
circumstances. The duty to bargain does not compel either party to agree
to a proposal or require either party to make a concession. A
circumvention of the duty to bargain, regardless of subjective good faith, is
unlawful. Hard bargaining, however, is not bad-faith bargaining.

In the private sector, when a party is found to have used
negotiation techniques to frustrate or avoid mutual agreement, that party is
said to have engaged in "surface bargaining." A party is alleged to have
engaged in surface bargaining based upon the totality of its conduct at or
away from the bargaining table, since an intent to frustrate an agreement
is rarely articulated. "More than in most areas of labor law, distinguishing
hard bargaining from surface bargaining calls for sifting a complex array of
facts, which taken in isolation may often be ambiguous.” “[i]f the Board is
not to be blinded by empty talk and by the mere surface motions of
collective bargaining, it must take some cognizance of the reasonableness
of the positions taken by an employer in the course of bargaining
negotiations.” Although an employer may be willing to meet at length and
confer with the union, the employer has refused to bargain in good faith if
it merely goes through the "motions” of bargaining, such as where an
employer offers a proposal that cannot be accepted, along with an
inflexible attitude on major issues and no proposal of reasonable
alternatives. We adopt the foregoing treatment of "surface bargaining" as
persuasive authority under O.R.C. Chapter 4117.

3 Section 4117.11(A)(1) represents an alleged derivative violation of § 4117.11(A)5) in
this instance. In re Amalaamated Transit Union, Local 268, SERB 93-013 (6-25-93) at n.14.
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In In re Toledo City School Dist Bd of Ed, SERB 2001-006 (10-1-01) ("Toledo"),
the Board found that "hard bargaining" had occurred. In that case, the union was not
required to back down from its position, nor was the employer required fo give in to the
union's demands. But in that case, the parties exchanged proposals and counter-
proposals on several occasions. Through negotiations, the parties were able fo resolve
many issues before reaching ultimate impasse on the remaining issue.

Despite its protestations that it was not refusing to bargain, the City's conduct at
the June 13, 2003 meeting can only be described as "surface bargaining." The City
refused to engage with the Union in any give-and-take whatsoever. The City expressed
a desire to obtain the Union's consent to the terms set forth in the CBCTC agreement.
The City's expressed desire for uniformity evidenced an inflexible attitude on major
issues. The City's refusal to make any counterproposals to the Union's opening
counterproposal indicates that while the City was willing to "meet and confer” with the
Union on June 13, 2003, the City was not willing to propose any reasonable alternatives
on the 31 items at issue. Thus, the City, unlike the employer in the Toledo case,
engaged in "surface bargaining,” not hard bargaining.

The City rejected the Union's suggestion that the parties table the wage issue for
the moment and move on to negotiate other items. When the Union refused to submit
another counterproposal despite the lack of movement by the City, the City terminated
the negotiation session. The City's inflexible attitude on June 13, 2003, constituted bad-
faith "surface bargaining" in violation of §§ 4117.11(A)(1) and (A)(5).

V. CONCLUSIONS OF LAW

Based upon the entire record herein, this Administrative Law Judge
recommends the following Conclusions of Law:

1. The City of Cleveland is a "public employer” as defined by § 4117.01(B).

2. The Municipal Construction Equipment Operators' Local Council is an "employee
organization" as defined by § 4117.01(D).

3. The City of Cleveland viclated §§ 4117.11(A){1) and (A)(5) by engaging in bad-

faith "surface bargaining” when it refused to propose any reasonable alternatives
to the 31 pending bargaining items.

VI. RECOMMENDATIONS

Based upon the foregeing, the following is respectfully recommended:
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1. The State Employment Relations Board adopt the Findings of Fact and
Conclusions of Law set forth above.

2. The State Employment Relations Board issue an ORBDER, pursuant
§ 4117.12(B), requiring the City of Cleveland to do the following:

A, CEASE AND DESIST FROM:

(1)  Interfering with, restraining, or coercing employees in the exercise
of their rights guaranteed in Ohio Revised Code Chapter 4117 by
engaging in bad-faith "surface bargaining” when it refused to
propose any reasonable alternatives to the 31 pending bargaining
items, - .and .from otherwise violating Ohic Revised Code
Section 4117.11{A)(1); and

(2)  Refusing to bargain collectively with the exclusive representative of
its employees by engaging in bad-faith "surface bargaining” when it
refused to propose any reasonable alternatives to the 31 pending
bargaining items, and from otherwise violating Ohio Revised Code
Section 4117.11(A)(5).

B. TAKE THE FOLLOWING AFFIRMATIVE ACTION:

{(1)  Bargain in good faith with the Municipal Construction Equipment
Operators' Local Council toward an initial collective bargaining
agreement,

{2)  Post for sixty days in all the usual and normal posting locations
where bargaining-unit employees represented by the Municipal
Construction Equipment Operators' Local Councit work, the Notice
to Employees furnished by the State Employment Relations Board
stating that the City of Cleveland shall cease and desist from
actions set forth in paragraph (A) and shall take the affirmative
action set forth in paragraph (B); and

(3) Notify the State Employment Relations Board in writing within
twenty calendar days from the date the ORDER becomes final of
the steps that have been taken to comply therewith.




EXHIBIT “E”

Motion by Local 18, filed August 31, 2006, for SERB to Adopt the Recommended

Determination of Administrative Law Judge Beth Jewell

¢ Wages of Cleveland CEOs were not the result of collective bargaining until the CEO
concluded a Contract in 2005

¢ No collective bargaining agreement covered the Cleveland CEQs

» No benefit package had been negotiated nor implemented for Cleveland CEOs

* Cleveland CEOs had no exclusive bargaining representative until the CEO Union was

elected in 2003




STATE OF OHIO
BEFORE THE STATE EMPLOYMENT RELATIONS BOARD

MUNICIPAL CONSTRUCTION
EQUIPMENT OPERATORS®
LABOR COUNCIL

CASE NO. 02-REP-06-0116

BETH A. JEWELL
Administrative Law Judge

Employee Organization,
and

)

)

)

)

)

)

)
INTERNATIONAL UNICN OF )
OPERATING ENGINEERS, )
LOCAL 18 )
Employee Organization, )

)

)

)

)

)

)

and
CITY OF CLEVELAND
Emplayer.
INTERNATIONAL UNION OF OPERATING ENGINEERS. LOCAL 18 PETITION TG
JOIN IN THE RESPONSE OF MUNICIPAL, CONSTRUCTION EQUIPMENT

6PERATORS’ LABOR COUNCIL AND MOTION TO ADOPT THE RECOMMENDED
DET ATION OF ADMINISTRATIVE LAW JUDGE JEWELIL.

The International Union of Operating Engineers, Local 18 hereby petitions this Board to
allow it to join in the response of Municipal Construction Equipment Operators’ Labor Council to
the city of Cleveland’s Bxceptmns and respectfully moves thlS Board to adopt the Recommended

I)etenmnatlon of Adrnmzstratlvc Law Tudge J ewell rendered Fuly 20, 2006

WILLLAM FADEL, ESQ. (0027883)
Wauliger, Fadel & Beyer

1340 Sumner Ct.

Cleveland, Ohio 44115
(216)781-7777

Fax: (216)781-0621

Counsel for International Union of Operating

Engineers Local 18
EXHIBIT

E




CERTIFICATE OF SERVICE

I certify that a true copy of the INTERNATIONAL UNION OF QPERATING
ENGINEERS, LOCAL 18 PETITION TO JOIN IN THE RESPONSE OF MUNICIPAL

CONSTRUCTION EQUIPMENT OPERATORS’ LABROR COUNCIL AND MOTION TOQ
ADOPYT THE RECOMMENDED DETERMINATION OF ADMINISTRATIVE LAW

JUDGE JEWELL, was mailed to the following counsel on August 30, 2006:

Stewart D. Roll, Esq. (0038004}
Paul R. Rosenberger, Esq. (0069440)
Signature Sqnare I

25101 Chagrin Blvd., Suite 350
Cleveland, Qhio 44122
216-360-3737

216-593-0921 (fax)

Counsel for Municipal Construction
Equipment Operators’ Labor Councit

Jose M. Gonzalez, Eaq. (0023720)
Assistant Director of Law

City of Cleveland Law Departiment
601 Lakeside Avenue, Room 106
Cleveland, Ohio 44114
COUNSEL FOR APPELLANT
City OF CLEVELAND
216-664-2894

216-664-2663 (fax)

The City of Cleveland
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EXHIBIT “E”

Cleveland Ordinance #1682-79 (1979)

The 1979 schedule of compensation in accordance with prevailing wages paid in the building

and construction trades provided by the Cleveland City Council.
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irect, or by separate contract for
vach or any combination of =aid

tteme as Lthe Board of Control shah

determine. Alternate bids for a
pericd less than a year may be
taken {f cdeemed desirable by the

Commissioner of Purchases and Sup-
piies untl! provisiun is made fur the
reguirements for the entire yvear.

Seetion Z, The cost of s2id contract
shall be charped against the proper
appropriastion aecount and the Dirce-
tor of Finance shall vertify thereon
the amount of the initial purehase
thereunder, which purchase,
togetber with all subseguent puar-
chuses, shall be made on order of
the Commissioner of Purchases and
Supplivs pursveant to a regulsition
nEainst guch contract duly ecertifled
by the Director of Finance.

Sectlon 3. Thatl this ordinence is
hereby declared to be gpn emergency
messure. and, provided it receives
the affirmative vole of two-thirds of
oll the members elected Lo Council;
il shall take effect and bLe In furee
immedlately upon its passage and
approval by the Mayoer; otherwise jt
shall take effect and br in foree
from and after Lthe carliest period
allowed by law, .

Pagged Seplember 24, 1879,

Effective September 25, 1979,

ord. No. 1676-78.

By Countlimen Burten, Gets,
Hugso and Forbes (by departmentzl
reguert). . :

An emergeney ordinenes to amend
Seefion 1 mnd the title of Ordimanece
No. 2851-7T8, peeped Jemuary B, 1B7E,

relgting to the lzsusnee of a permit |

for the conctraction of m spur ireck

spnement aerous East 48th Pleee.
Whereag, this ordlnance con-

stitutes an emergency mMEeasure . pro-

viding for the uveual dally operstion -

deprartment; now,

of a municipsal
therefore, N

Be It ordalned by the Council of
the City of Cleveland:

Seetion I, Thet Section 1 of Or-
dinente No. 2B61-TE, passed January
E, 197%\be mnd the same iz hereby
amend to read es follows:

Se?l‘lon 1. That the Dlrector of
Publec BService be and he hereby s
suthorized to lseue & permit,
revoerble at the will of Council, to
Harry Rotk wnd Cumpany, its suc-
cexnors and esslgns for the construe-
tion, malntenance and use of B gpur

treck ensement at the fullo_wing'

degeribed tocatlon: .
Situpted in the City of Cleveland,
County of Cuyehoge and Btate of
. Ohle: end known ea belng part of
Eaet 48th Flace and belng = strip of
land 20 feet in wldth extending 1b
feet northemsterly and 15 feet

southwesterly from the following

deseribed centerline: .-
Beginning on the westerly line of
Eert 48th Plece at ite intersection
with the southerly line of Woodland
Avenue, S.E. thence southerly along
poid westerly line of East 43th Place
582 feet to the principal place of
beginning of said centerline; thence
southeasterly In a-direct line about
5§ feet to & point on the easterly line
of Bast 48th Place distant £31 feet
sowutherly from the southerly line of
Woodlaend Avenue, BE, .
Further, thet the tlitle of said or-

dinance be mmended to repd &, -

follows: ,
An emergency ordinence authoriz-

ing the Director ¢f Public Bervice to
lgxue a permit to Harry Rotk’ And
. Company. for Lthe vonklruction of d
ppur .treck easement acr‘ous-_E‘a.s}
£8th Placé. .

The City. Record

October 3, 1879

———

Seetlom Z That existing Bectlon 1
pf Ordinance HNo,
Januery 8, 1975, be and the same is
hereby repealed. .

Section 3. That thia ordinance l&
hereby deelared to be gn emergency
measaure and, provided 1t recelves
the affirmative vote of two-thirde of
s}l the members elected to Councll,
it shell take effect end be in force
immediately upon Itk passepge and
epproval by the Mavor -otherwise It
shell teke effect and -be in force
frem and after the esrliest period
rllowed by law,

Passed September 24, 19878,
Effective September 25, 1978,

Ord. No. 1882-T9, \ '
By Coupellman Forbes (by depdart-
menial reguest),.

28%1-78, passed _

1. Agbegtos Worker .

2. Aephalt Construction Foreman
3. Asphalt Raker

4, Asphsalt Tamper -

5. Boller Maker

S& Boller Maker—Certified Hlgh

Pregsure Welder

6. Bricklayer

7. Brieklayer Helper

g. Cerpenter

89, Carpenter ¥Foreman
10, No Provislon
11. Cement Flinisher

12. Conetruction 'Equlpfment Operator—

Group 1

Am emergency ordincnee to amend
Seammw%
pexsed June 11, 1 y reletlig to
rourly rates for eraff empleyess.

Wherees, this ordinance con-
stitutes en emergemey measure pro-
viding for the unsual daily operation
of &2 municipal -department; now,
therefore, :

.Be 1t ordeined by
the City of Cleveland;

Sactiom 1. That Sectlon 83 of Or-
dinance No. I266-A-79, peeeed June
11, 1879, be =nd the seme is hereby
amended Lo resd es’{ollows: '

Section 33 Hourly Kates—Crafts.- '

Compensation fo6r ell persons
employed by the hour in any of the
fellowing clegeificatione shell’ be
fixed by the appointing suthority
within the iimite eetablizshed in the

the Councl] of

13. .Constructlon Eguipment Operator—

Group 2

14, Construction’ Equipmeént Operator—

Group 3. °

15. Construction Equipment Operator—

Group {4

16. Comstructlon Eguipment Operator—

Oller
17. Crane Operator—Electrle
18, Curb Cutter
19, HNo Proviejen
Curb Setter
21. Elertrienl Worker |
Electrica]l Worker Foreman
23, Gla;i.er' C
24, Ilronworker .
Ironworker Foreman
Jackhammer Operator
27. Master Mechanic |
28. Overheesd Ficodlight
Mnalntenance Man’
2%, Peainter

30. . .P_z':_ll;.ter_u_?‘qremari_
81, Paint Spré.ir' Obe!.'ator

Paver )

33, -Paving Foreman .,

34. Plpefitter .

Plpefltter—Certified High
Preesuré Welder -

3€. - Pipefitter Foreman .

o Fipelltter Welder

38. Plasterer

39. Plumber’

. Plumber Foreman',

41, .. Pounder. «. ..

42, .. Roofer, -~ .

43, No' 'Piovigion "’

L4 -4

EXHIBIT

following Bechedule for each
classificetion:

Effective Mint- Max)-
Date T m mam
5:1.72 $ 5.00 - $16.07
5-1.79° 5.00 1435
5179 .. .5.00 13.32
8-1-79. . -5.00 - -.13.32
6-1-79 508 - . 16.06

- §-1-79 - 5.00 16.06
5-1-7¢ 5,00 18.2%
51-79 5.00 13.87
5-1-79 5.00 16.31
5-1-7% 5.00 17.08
51-7% . 5.00 15.89

'
5-1-79 ‘500 15.88
5-1-78 5.00 15.73
5-1-79 500 15.38
5.3-78 £.00 14,60
5-1-79 500 12.10
5-1-7T% - 5.00 16.63
5-1-79 5.00 13.B5
B-1-79 5.00 13.85
5-1-79 5.00 16,63
5-1-7% 5.00 17.53
. 5.00 14.89
‘8-28-79 5.00 16.14
51-79 EO0  16:ZB
5-1-T9 ‘50 17.03
5-1-79 5,00 . 13.32
5-1-79 500 - 16.38
5-1-78 5.00. 16.63
E-1-7% 5.00 1483
11-1-79 .00 15.18
5-1-7% 5.00 15.13
11178 5.00  15.48
5-1-79 5.00 15.23
11-1-7% . . .5.00 15.58
5-1-7% - .. 5,00 13.66
R O T ;. .00 - "14.35

. 51-79 500, "1b.aT
5-1-79 -5.00 16.37
5-1-79 "~ 500 1B.BT
5-1-79 . 5.00 18.37

© 5-1-79 5.00 16.24

. B1-7B + 5,00 14.23

- 5179 . 5.00 - 16.9%
UERTY o -- 5000 1320
JBe179 0 B0 161




EXHIBIT “G”

Cleveland Inter-Office Correspondence

From N. Jackson, Assistant Commissioner to Julius Ciacca, Commissioner of Division of
Water, dated October 28, 1993 - calculating the prevailing wage under the Building

Agreement
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CITY OF CLEVELAND

Inter-0ffice Correspondence

Date: October 28, 1993
To: Julil Ciacecia, Jr., Commissioner’
Divigion of Water
l
From: \Nie olas P. Jackson

‘ Asalstan% Commissioner
J'
Subject: CEO'Benefits

As you are aware, there was a recent ruling'by the Courts reguiring
the City of Cleveland to pay prevailing wages to our Construction
Eguipment Operators along with back pay for overtime and incorrect
wages. L have questioned some of the language requiring us to pay
these wages. Therefore, I have been reviewing the contract between
the Construction Employee Association Building Agreement and the
International Union of Operating Engineers, which ic what was used
as the basis for determining the prevailing wages, and have found
that we (the City of Cleveland) may have heen improperly paving the
CEOs. Not only as they are currently being paid, but the thousands
of dollars of back pay which they have received may not have been
properly calculated.

Indicated in the agreement between the two parties listed above,
are requirements of ¥Fringe PBenefits to be paid. However, as
indicated in Article IV, ©Paragraph 38, "Fringe Benefit
Contributions shall be paid at the following rates for all hours
paid to each emplovee by the employer under the agreement which
shall in no way be considered or used -in the determination of
overtime pa x". This being the case, we have paid several thouszands
of 'dollars to this group unnecessarily. .

The break down of their salaries is as folloﬁs:

¥ Base Rate Group "A" Zone 1 $23.02/Hr.

Health & Welfare : 2.18/Hr.
Pension ' 2.00/Hr.
-Apprenticeship .25/Hr.
IAP (State) .05 /Hr.
CISP (Cleveland) 07 e,

Total - - 227.55/Hr.

* However, based on Article IV, Paragraph 38, all overtime should
be calculated based on the $23.02/Hr., not $27.55/Hr.




e

Apparently, we have been paying all overtime on the $27.55/Hr.,
which means that the $4.53/Hr. in Fringe Benefits was not only
praid, but with a premium added to them, which should not have been.

I am not sure if all back monies recently paid were calculated with
the Fringe Benefits included. However, T know that in the past, we
(CWD) have paid all overtime with the benefit included, which was
Wrong.

Therefore, it is my recommendation that first, effective
immedlately, any overtime that is to be paid, be paid only on the
base salary in the Division of Water. Furthermore, determine if
all or any back pay was paid with benefits included. If it is
Aetermined that back monies were paid with benefits indludéd, we
should begin the process of recovering our funds immediately.

Furthermore, as indicated in Article IV, Paragraph. 36, the
Agreement between the above mentioned rarties also states "the
Fringe Beénefit provision contained herein shall apply to all
employer members of the Construction Employers Association for whom
it holds bargaining rights”. As you know, the City of Cleveland
does not have any contractual obligation with %the International
Unicn of Operating Engineers. Therefore, why are we paying any of
the $4.53 in benefits listed?

I have attached copies of the wage scale and Article IV, Paragraph
38 for your review.

If vou have any'questions, rlease call me.

NPJ:=m

Attachments



AUTHENTICATION

I hereby certify that the foregoing document titled:
CITY OF CLEVELAND
Inter-Cffice Correspondence

Date: October 28, 1993
To: Julius Ciaccia, Jr., Commissioner

Division of Waier;
From: Nicholas P. Jackson

Asgistant Commissioner
is a true and accurate copy of a document given to me by the City of Cleveland Department of

Law in response to a request made by me for the disclosure of public records relating to

construction equipment operators wages and benefits.

/ Gl Ficia M- ?JZM-

Patricia M. Ritzert, Esq.

Sworn to and subscribed before me this 9™ day of February, 2007.

DONALD L JAFFE, ATIORNEY
Noiary Public, State of Ohio
iy Commission Haz Np & cupiration Dans
Sention 167.02 5.0,



EXHIBIT “H”

Affidavit of Frank P. Madonia, President of the CEO Union




IN THE SUPREME COURT OF OHIO

STATE OF OHIO, ex rel.,, MUNICIPAL
CONSTRUCTION EQUIPMENT
OPERATORS’ LABOR COUNCIL, et al.,

CASE NO.

Relators

C VS8,

CITY OF CLEVELAND, et al.

i . T W S i g T, S

Respondents

AFFIDAVIT OF FRANK P. MADONIA

Stewart 2. Roll (0038004 )

Patricia M. Ritzert, (0009428}
Persky, Shapiro & Arnoff Co., L.P.A,
Signature Square II

25101 Chagrin Boulevard, Suite 350
Beachwood, Ohio 44122

(216) 360-3737

Fax No. (216) 593-0921
sdan]{@msn.com

pritzert@perskylaw.com

COUNSEL FOR RELATORS

Department of Law

ROBERT J. TRIOZZI

Director of Law City of Cleveland
Jose Gonzalez, Asst. Director of Law
601 Lakeside Avenue, Room 106
Cleveland, Ohio 44114

(216) 664-2800

Fax No. (216) 664-2663
iponzalez@city.cleveland.oh.ug

COUNSEL FOR RESPONDENTS

EXHIBIT

H




STATE OF OHIO

COUNTY OF CUYAHOGA

)
} $8s.
)

Comes now Frank P. Madonia, who, being competent to testify and first duly swormn,

states as follows in support of a Complaint for a Writ of Mandamus in the Ohio Supreme Court:

I

2.

The statements contained herein are based upon my own personal knowledge.

The Municipal Construction Equipment Operators Labor Council (hereafter “CEO
Union™) is a labor union. On January 30, 2003, the Ohio State Employment Relations
Board “SERB” certified the CEO Union as the exclusive bargaining agent for persons
working for the City of Cleveland, as construction equipment operators and master
mechanics (hereafter “CEQs™).

I have been the President of the CEO Union since it was formed.

] have been employed by Cleveland as a construction equipment operator or master
mechanic from May of 1986 to November of 1988, and from March of 1996 to the
present.

When I left in 1988 I received from PERS the money [ had contributed during my two
years of employment, and lost all opportunity for any PERS benefit for that period.

1 have been the president of the Relator CEO Union since it was certified in 2003.

The CEOs operate, repair and maintain heavy construction equipment, such as
mechanized hoes, loaders, bulldozers, graders, etc, They are variously referred to as
“craft” employees, building trades employees, and operating engineers. Within the
Cleveland Civil Service Classifications, these employees are classified as Construction
Equipment Operators ‘A’, ‘B’, or master mechanic. They arc regular full-time hourly

rate employees.



10.

11.

12.

13.

The individual Relators named in this Complaint for a Writ of Mandamus worked fqr
Cleveland as construction equipment operators or master mechanics.

Construction equipment operators in Group “A” and Group “B” are positions equivalent
to Groups “A” and “B” respectively under the Construction Employers Association
Building Agreémcnt with International Union of Operating Engineers Local 18 (hereafter
“Building Agreement™). ‘

CEQs in Groups “A” and “B” and Master Mechanics have historically been compensated
according to rates set in the Building Agreement for Groups “A” and “B” and Master.
Mechanic respectively, because these rates are the prevailing wage rates in the Cleveland
area private sector for the services performed by CEO’s working for Clevelﬁnd.

I have examined payroll records from the City of Cleveland, obtained pursuant to
requests for public records. Those payroll records show that during the period May 1,
1994 to February 14, 2005, CEOs and Master Mechanics were paid at the hourly rates set
out in the Wage Chart which is Exhibit “B” to this Complaint in Mandamus.

The individuals named as “Relators” in this Complaint are or were employed by
Cleveland as CEOs. Those individuals are not currently members of the CEO bargaining
unit, and therefore are not represented by the CEO Union in this lawsuit. l.

I joined the International Union of Operating Engineers in 13976, and then Local 18 in
May, 1986. I am President of the CEO Union, but I ém still also 2 member of
International Union of Operating Engineers Local 18. However, Local 18 was never

my collective bargaining representative to the City of Cleveland.



14,

15.

16.

17.

18.

19.

20.

I am familiar with the Building Agreements between the Construction Employers
Association and International Union of Operating Engineers Local 18 (hereafter “Local
18™), for the years since I first joined in 1976.

Exhibit “J” to the Complaint for a Writ of Mandamus is made up of true and
accurate copies of the portions of those contracts, which include the list of prevailing
wage rates for Operating Engineers “A”, “B” and Master Mechanic for the years
indicated on those copies.

The total wage as shown in the Building Agrecfnents is the sum of the stated components
in those contracts, including a base rate, “H&W” for Health and Welfare, Pension,
Apprenticeship and “CISP (Cleveland)” for Construction Industry Service Program, and,

in earlier years, “IAP”. These components are listed in the prevailing wage rate tables in

Exhibit “J”. -

The prevailing wage rates for CEOs and master mechanics in the Cleveland area are the
total wages in those contracts referred to as the “Building Agreements” (Exhibit “J).

The prevailing wage rates under the Building Agreements take effect as of May 1% of
each year, because the contract years run from May 1% on one year o Apﬁl 30™ of the
next year.. |

From May 1, 1994 to February 14, 2005 the CEOs were paid below prevailing wage
rates, by the deficiencies shown on the Wage Chart (Exhibit “B” to this Complaint).

No collective bargaining agreement covered the CEOs until after Cleveland was
ordered by SERB in August of 2004 to cease and desist its bad faith conduct. The
eventual agreement was ratiﬁed by the members of the CEO Union and was finally
approved by the Cleveland City Council as of February 14, 2003.

4




21.

22,

23.

24,

25.

26.

As President of the CEO Union, I was the officer responsible for overseeing the
negotiation of the collective bargaining agreement, and for presenting a tentative
agreement to the membership for their ratification.

The collective bargaining agreement that was reached by the CEO Union and Cleveland
provided for a'combination of hourly wage, days off with pay such as for vacations,
holidays, jury duty, funeral leave, and personal days. The agreement also provided for
other beneﬁts Qf employment, notably health insurance pius dental and vision coverage,
paid by Cleveland. The dollar value of the total package of compensation, when divided
into an hourly rate, exceeded the dollar value of the then-current prevailing wage rates in
the private sector Building Agreement, between the construction Employers Association
and International Union of Operating Engineers, Local 18.

From 1996 when I returned to employment by Cleveland, Cleveland gave one excuse
after another as to why wages for CEOs and master mechanics were below the prevailing
wage rate.

Prior to February 14, 2005 I was never credited with accumulated sick leave nor was paid
sick Jeave during the time I was employed by Cleveland.

Prior to Fcbruary. 14, 2005 during the time of my employment with Cleveland I have not
received any benefit of employment which is allowed to other regular full-time
employees of the City.

During the period of my employment by Cleveland prior to February 14, 2005 I was
offered coverage undér a heaith.insura.nce package maintained by Cleveland, but was
required to pay the full cost of such coverage by payroll deduction. During a period of
time when it was necessary for me to take unpaid sick leave while my wife was relapsing

5



with multiple sclerosis, since I was not receiving a paycheck, I borrowed money to pay
the health insurance premium through the City, in order to maintain my medical
coverage. I later learned that the amount charged to me more than comﬁensated
Cleveland for its cost of including me in the coverage. Other (non-CEO) regular full-
time employees of Cleveland received medical and hospitalizatign insurance coverage as
a benefit of thejr eﬁployment.

27.  Prior t;a February 14, 2005 I had never been paid by Cleveland during a sick leave related
to my employment as a CEQ or master mechanic.

28.  All other factual statements contained in the Complaint for a Writ of Mandamus and the

Memorandum in Support are true to the best of my knowledge and belief.

FURTHER AFFIANT SAYETH NAUGHT.

Frank P. Madonia

Sworn to and subscribed in my presence this-g / day of Gctober, 2006.

= 27
" Notary Public T Zg

; PATRICIA M, RITZERT, Attorrgvegt-Law

NOTARY FPUBLIC & STATE OF OHIO

My commission has no expiration date
Section 147.03 Q.R.C.



EXHIBIT “1”

Affidavit of Santo Consolo

With 1979 prevailing wage rates attached



EIGHTH DISTRICT COURT OF APPEALS
CUYAHOGA COUNTY, OHIO

STATE OF OHIO, ex rel,, MUNICIPAL CASE NO. 86263

)
CONSTRUCTION EQUIPMENT )
OPERATORS’ LABOR COUNCIL )
) X
Petitioner ):  AFFIDAVIT OF
) . SANTO CONSOLO
_ o ) { ¢ EXHBIT
CITY OF CLEVELAND, et al. ) e
T ) (¢ I
Respondents . ) A
STATE OF OHIO )
) ss:
CUYAHOGA COUNTY )

Now comes Santo Consolo, being competent to testify and duly sworn, who states as follows:
1. The statements herein are based upon his own personal knowledge.

2. Affiantstates thathe was employed by the City of Cleveland beginning in 1968, and as 2
construction equipment operator (CEO) from 1969 until his retirement at the end 0f 1999, as a regular full-
time civil service employee.

3. Affiant was a member of the International Union of Operating Engineers Local 18 from
about 1967 until present, however at no time did he or other CEOs working for Cleveland vote to authorize
that organization to represent them in collective bargaining or to affect their right under the Cleveland

Charter to the full prevailing wage rate.

4, During his employment by Cleveland as a civil service construction equipment operator,

affiant was notrepresented by an exclusive bargaining representative, however his wages were required

- by the Charter of the City of Cleveland to be in accord with the prevailing wage rate for equipment

operators in the private sector building and construction industry. He has not been under social security
since 1968 and he does not now qualify for Medicare.

5. The prevailing wage for construction equipment operators in the private ‘sector.\)va_s that
wage negotiated by the [TUOE Local 18 with associations of private construction employers. Because of
this, afflant made efforts throughout his employment to remain informed of the contracts




entered into by the TUOE Local 18 with private employers of construction equipment operators or
operating engineers in Cuyahoga County.

6.  In 1979 the private sector contract which established the prevailing wage for
construction equipment operators in Cleveland was that contract titled the “Ohio State Building
Construction Agreement” (“Building Agreement”) between the IUOE Local 18 and Associated
Contractors of Ohio, the Associated General Contractors of America, Inc., for the years from May
1, 1977 to April 30, 1980.

7. True and accurate copies of the wage rates provided in the foregoing Building
Agreement are attached hereto.

8. The prevailing wage rate for a Group 2 construction equipment operator in 1979 was
an hourly rate which was a total of the 5 amounts shown in columns for each year on these copies
for a Group B operator (pages 56 and 57 of the union contract attached hereto), i.. base rate $13.57

plus Pension $1.00, H&W (Health and Welfare) $.96, Apprenticeship $.11 and Industry
Advancement Program $.09. Per Ordinance 1682-79, affiant was paid $15.73 / hour.

9. In 1979, the City of Cleveland designated groups of construction equipment operators
by number instead of by letter. Sometime after 1979, these civil service classifications were changed
such that Cleveland labeled construction equipment operators as Groups A, B, C, or D, plus master
mechanic. A Group 1 construction equipment operator was equivalent to a Group A operator, Group
2 was equivalent to Group B, Group C was equivalent to Group 3 and Group D was equivalent to
Group 4.

10.  Affiant was employed as a group 2 or group B construction equipment operator.

Further, affiant sayeth naught. %W

Santo Consolo

Sworn to and subscribed in my presence this / 0 day of February, 2006.

Pt . 7?@%

Notary Public

PATRICIA M, RITZERT, fiternevat-law
. NOTARY PUBLIC e STL4E OF OHIO
My commission has no eXp.raiion dats
Section 147.03 Q.R.C.
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; OHIO STATE
BUILDING CONSTIRUCTION
L AGREEMENT

‘ o . Efcetive

 Bay 1, 1977, throogh April 30, 1880

Betwesn

INTERMATIONMAL UNMIOM OF
" OPERATING ENGINEERS
LOCAE UNIOMS NOS,

- 18, 1BA, T8B =nd 18RA

A515 Prospect Avenwa
Clevelaad, Ohia 44115
214-432-3131

P X

And

ASSOCIAIED CONTRACEORS

: OF QHIO, INC,

the ASSOCIATED GEMERAL
CONIRACTORS OF AMERICA, INC.

30 Wes! Brand Stract
Columbus, Dhie 43213
§14-434.3344

_ ED FREEDMAN
N Eunculive Dirzgtor
13 .
> THOMAS REED
P tAsah Exectlve Diracky

L smes iy
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1443 W, Fifth Ave. Columbus, Ohlo 43212
Asia Codz 61418339768

Diztrizt Bo. 4
Ceeriagdhe (ellnwing Connties: |

Auglaize Diarke Miami

Durler Faytte Montgomery

Chanipaizn Greenre Preble

Ciark Logan Shelay

Chaton Maddivoa Wareen
Mercer

Dlirice Reprosentalkives:

‘ faut M. Knon :
Ronald iihalovich Braven Collimy  Richacd Hylard

6051 M. Dikie Dhive Dayton, Qkie 45314
Miea Code 513-890.3914 :

Matling Add ceas:
PO, Posx 1462, Horthridgs Urandh,
Eayzon, Ghin 45414

Distris) No. &
Covering the (wilowing Counties:
Adams Hamiltan oss
*Athers Highkine dogan
Browa *ackson 1pike
Clegnont ¥Lawrenca  *Sciolo
*Callla *hlelgs “Vistan
In Weantucky, the Cousties of:
foans Kenton
Campb.ll Pzodlzton

Thetnas G. Witsan  William Dol

Trindet Reameezmig ey
Cliflord Farerell

Maloim Spey

4730 Reading Rd. (Clacianat) Evandsle, Oltio 45215
Area Cod:{ S13-713.5573

F('ounties servad through Distelet No. 3, ¢
“Colimbus alfiee: :

Area C,ud:. ‘614-_486-5281. "
District Na. &
Courirg the fnllnwing Countles:
Asliland P Hclmes Richlamd
Belmont © Jeffersan Siavk
Camoll Manroe Summit
Cothnstan Nelte Tuscarawas
Curmiey Poctage Washingron
Hantion Wuynr
Dustrist Fppreseniatives
Walter W, Lindex
. Taenis MeCanlanad L ‘:.;Iaq,l':tr 7.17",‘;
Gene Mel/ onald Shupless
zfg;Tr"i\)lf::'ﬁoulami Aleon, Obio W06

iAreg Cnle 2167845461




TMRECTORY

DFPICERS, STECIAL REPRESENTATIVES

and DISTRICT REPRESENTATIYES

Lecaks Nos. 18, 18,4, 181, 18C, 186, 18RA

Extl A, Ecuin
Business Manag=r

Williarn ¥ _ Christian
Prestdent

frank J, Miller
Vice Presidene
and

Sprecis) Reprasintive
Coustrnction Fiel Bojginesrs

Banl M. Knait

Finenclal Sacrctaey

Suvz |, Mayor
Recsiding-Correspording Seoretary

Waleer W. Cinder
Treanirer

Jack Wennay
Specal Represantarive
and Direcece of Safety Education

John Ginley
Orzanizer
Dirtrict Mo
Cov=clmg the Tollowing Uauaticas:
Astrabola U Huron Medina
Cuyshoga Geauza  Lake Lerain

Dish nt Wepresenintives
Steve ). Mayor

I e e LAl

Ben Jeramps " Dodley Snell
Mike Fasper Dun Pelon
Jumzs H. Gardizer Roy Brewt:
Dana Mpore

3514 Prospect Aveaus Clevelind, Dkin 44143

Area Code Z14 4323131
Diatict Mo, 2

. Cewering the follewing Conntien:
Mlen Henry Sandusky
Deflace Lugas Seneta
Fulion QOpawa Van West
Hapeosk Paalding Williama
FHasdin Putnam ' Woud

Bistrlct Reprezentitizg st
Ray Frankhause _
James Mehfalion - - 3nyd Rader
Feed Holunan " George Tack
2011 Sauik ReynohlsRuad  Toledo, Chio 4% 14
Apew Cade 419-863401221

U.isk:'ih'! Ha, ]
Coverirg the lattowing Covnatles:

Ceawiard Hroy puskingum
Delaware Lisking Parry
Fairfield Marion Pickuway
Frarkiin Morrow Lnion
Hackiag . Wy and it

Disrfct Representptives:

o Jesmc Buckle

Jelniiz Jardine Homes Hyeell

Gardon Hatman : Enl Yeamuy

64l %, Filh Ave, Columbus, Ohio 43212
ArsaCode §14485-5281

Jack Wenney
Spc.ci.'ll Represe mative
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{(Frbiny Procedyren)
Reglatered Ayprenilng
Wage Schadnle

Sakjy Pragram
Savingy mod Beparshiffily
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ASSOCIATED CONTRACTORS OF G0, INC.
THE ASSOCIATED GENERAL CONTRACTORS

OF AMERICA, INE.

S/W.A.GOTTER
Committee Chairman, Akron Div., ACO

S/ED FREEDMAN '
‘Executive Director, ACO

S/BOB HANNA
West Central Ohio Div,, ACO

$/GEORGE W, ATKINSON
Central Ohio Division, ACO

S/NORMAN R.PRUSA
Building Trades Employers Assoc., Cleveland

S/HOWARD KNAUF
Cincinnati Division, ACO

S/A. L. BENTLEY
Associated Building Contractors of North- -

western Ohio

-52 -

5/1/79
$14.22
.96
1.00
11

.09

81
1.00
A1
.09

12/1/78
$13.52

Y

5/1/78
$13.67
- .66
1.00
A1

09

EXHIBIT “A"
WAGE RATES AND FRINGE CONTRIBUTIONS

e = et ————

ZONE I covering Cleveland and Counties

W

For Cleveland and the following Counties: Ashtabula, Cuyahoga, Erie, Geauga, Huron

Lake, Lorain and Medina
MASTER MECHANIC (Cleveland and Counties)

Classification:

B

Industry Advancement Program

Apprenticeship

Pension
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Classification: T TR 12u78 SI4T9
- GROUP A (Cleveland and Counties) $13.17 $13.02 $13.72
L E HEW - 66 81 96
= g‘ Pension ) 1.00 1.00 1.00
@ Apprenticeship » : A1 11 a1
Industry Advancement Program .09 09 .09
_ Operators of:
; " A-Frames Derricks (All Types)
L All Rotary Drills used on Caisson Work Draglines
T -for foundations and sub-structure work Dredge {dipper, clam or suction) 3 man crew
. Boiler Operator or Compressor Operator when Elevating Grader or Buclid Loader
compressor ot boiler is mounted on crane  Floating Equipment :
. (Piggyback Operation) Gradalls
Boom Trucks (All Types} _ Helicopter Operator Hoisting Builders
Cableways Materials :
Cherry Pickers Helicopter Winch Operator Hoisting
Combination Concrete Mixer & Tower ‘Builders Materials
Concrete Pumps Hoes (All Types) _
Cranes (All Types) Hoisting Engines (two or more Drums)
Lift Slab or Panel Jack Operators Power Shovels
Locomotives (All Types) Side Booms
A Maintenance Engineer (Mechanic or Welder) Slip Form Pavers .
an Mixer Paving (Multiple Drum) Straddle Carriers (Building Construction on Site)
' Mobile Concrete Pumps with Boom

Trench Machines {Over 24™ wide)

Panelboard (All Types on Site) Tug Boat

Pile Driver
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Classification:
GROUP B (Cleveland ind Counties)

w .
B H&Ww
o E" Pension

9 Apprenticeship
Industry Advancement Program

Opetators of: o

Asphalt Pavers
Bulldozer

CM.. Type Equipment
Endloaders

Kolman Type Loaders (dirt loading)

Classification:

H& W

Pension

Apprenticeship _
Industry Advancement Program
(_)ﬁerai'cfrs'of: T -

571178
$13.02
66
1.00
11

09

12/1/78
$12.87
81
1.00
11
09

Lead Greaseman
Mucking Machines
Power Grader
Power Scoops

Power Scrapers
Push Cat
511478 12/1/78
$12.67 t12.52
.66 B1
1.00 1.00
A1 A1
.Q9

.09

Air Compressor, pressurizing shafts or tunnels

All Asphalt Rollers

Fark Lifts

Haist, one drum

House Elevators

Man Lift _
Power Boilers {over 151bs. pressure)

Submersible Pumps, 4** and over discharge
Trenchers, 24’ and under '

Pump Operator installing or operating Well Points or other type of

dewatering system
Pumps, 4’ and over discharge

2, o "',

5/1/79
$13.57
96
1.00
11

09

5/1/79
$13.22
96
1.00
A1

.09




Classification:
GROUP D (Cleveland and Connties)

51178 12/1/78  5/1/79
. $11.89 $11.74 $12.44
b Haw 66 81 96
| 5 Pension 1.00 1.00 1.00
; = Apprenticeship A1 11 g1
: Industry Advancement Program .09 .09 .09
‘i% T e e -
'Opcra_xto?én of:
Compressors on Building Construction Post Diriver
Conveyors,Building Material Post Hole Digger
Gererators o : Pavement Breaker, Hydraulic or Cable
Gunite Machines _ Road Widening Trencher
Mixers, capacity more than ane bag Rollers
Mixers, one bag capacity (side loader) ' Welder Operdtor
Classification:
GROUP E (Cleveland and Counties)
5/1/78 - 12/1/78 5/1/79
. $11.57 $11 42 §12.12
g H&W .66 21 96
> £ Pension 1.00 1.00 - 1.00
93 Apprenticeship ‘ - 11 a1 11
Industry Advancement Program .09 09 09
n Operators of: :
he Backfillers and Tamper Farm Type Tractor . pulling attachments
Batch Plant o Finishing Machines
. Bar and Joint Installing Machine Form Trenchers
.Bull Floats High Pressure Pumps, over 1/2 discharge
Burlap and Curing Machines Hydro Seeders ' o
Clefplanes Self Propelled Power Spreader
Cancrete Spreading Machines Self Propelled Sub-Grader
Crushers ) Tire Repainna.n
Deck Hand Tractors, pulling sheep foot roller or grader

Drum Fireman (asphalt) Vibratory Compactors {with integral power)




Classification:
GROUP F.iCleveland and Counties)

571778 12/1/78 5/1/79
- ' : - $9.64 £9.49 . $9.94
o B H&W . .66 .B1 .86
© B Pension - 1.00 1.00 1.00
5 .y :
: da Agprentmesth _ A1 11 11
N Industry Advancement Program - .09 - .09 .09
' Operators of:
Qiler, Helper, Signalman,
Inboard, Outboard motor boat Launch
Light Plant Operator
Power Driven Heaters (oil fired) .
Power Boilers, less than 15 Ibs. pressure
Pumps, under 4" discharge
. Submersible Pumps, under 4" discharge
EXHIBIT “A” ‘
WAGE RATES AND FRINGE CONTRIBUTIONS
ZONE Il covering Akron and Counties, and Toledo and Counties
For AKRON and the following Counties: Ashland, Belmont, Carrolt, Coshocton,
Guernsey, Harrison, Holmes, Jefferson, Monroe, Noble, Portage, Richland, Stark,
Summit, Tuscarawas, Washmgton and Wayne,
o Classification:

"MASTER MECHAN IC (Akron and Countles)

5[1;’78 121478 5/1/79

_ $13.41 $13.26 $13.96
2 Haw 66° 81 96
Q& Pension ‘ 1.00 1.00 1.00
qé. Apprenticeship A1 J1 A1
Indpstrv Advancement Program . . 13 13 13
T PN S s SO S X T N VI VO URIOE. Y S




EXHIBIT “J”

Prevailing Wage Rates from Building Agreements between the Construction Employers
Association and International Union of Operating Engineers, Local 18

1994 through 2005
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AGREEMENT
Between
THE CONSTRUCTION
EMPLOYERS ASSOCIATION (CER)

which may be referred to hereinafier
as the “Association”

AND

The WTERNATIOMAL UNION OF
DPERATING ENGINEERS,
LCCAL 18 and its Branches (AFL-CID)
referred e kereinafter as the “Unipn”

This Agreement is negatiated by and between the Associ-
ation and the Union within the geographical area as defined
herein through their authorized agents, to wit:

That, whereas, the parties desire to stabilize employment
and promote efficiency in the Construction Industry, agree
upon wage rates, hours and conditions of employment, and to
eliminate strikes, Doycotts, lockouls and sioppages of work,
and

Whereas, the Union and the Emplayer shall, through the
issuance of working rules and regulations to the workmen,
inform them of the terms of this Agreement and enforce com-
pliance with the terms therecf, and

Whereas, the Employers agree to recognize and sub-
scribe to the approved referral system as adopted by Interna-
tional Union of Operating Engineers, Local 18.

Now, therelfore, the undersigned Association and the Un-
ion agree as follows: .
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" Classification:

EXHIBIT ‘A
WAGE RATES AND FRINGE CONTRIBUTIONS

ZONE | covering Cleveland and the following countles: Ashtabula, Cuyahoga, Erie, Geauga, Huron,
Lake, Lorain and Medina

Classification:
MASTER MECHANIC

5M1/91 5h/e2* 5/1/93
Rate &£22.02 $22.77 $23.52
H&W 2.16 2.16 2,16
Pension 2.00 2.00 2.00
Apprenticeship .25 .25 25
1AP (State) .08 .05 05
CISP (Cleveland) .07 .07 07 .

*In the second year $.25 per hour wage may be diverted to fringe benefits if negotiated as such in the
Highway Heavy and A.G.C. of Ohio Agreements.

GHOUP A R ¢

ST “511/91 - 5/1/92" 5/1/93 1

Ra‘le AR T S -4 - ‘ $22.27 $23.02
SH&wW CITTLTT e SR N T 2.16 216
Pansion : 2.00 2.00 2.00
Apprenticeship .25 .25 .25
IAP (State) .05 05 .05
CISP (Cleveland) .07 07 07

*In the second year $.25 per hour wage may be diveried o fringe benafits if nagotiated as such in the
Highway Heavy and A.G.C. of Qhio Agreements.

Operators of

A-Frames Cranes (All Types)

Boiler Operators, Comprassor Operators, Hydraulic  (Boorn & Jib 200" and over - §22.02 effective 5/1/91)
Pumps & Power Pacs when mounted on &  (Boom & Jib 300" and over - $22.27 effectiva 5/1/91)
crane or regardless of where said equipmentls  (Boom & Jib 200’ and over - $22.77 effective 5/1/82)
mounted (Plggy-back Operat:on) (Boomn & Jib 300 and over — $23,02 effactive 5/1/92)

Boom Trucks (All Types) {Boom & Jib 200° and over — $23.52 effective 5/1/23)

Cableways {Boom & Jib 300’ and over — $23.77 effective 5/1/93)

Cherry Pickers Derricks (All Types)
Combination Concrate Mixers & Towers Draglines
Concrate Pumps Dredges (dipper, clam or suction), 3-man crew

{over)
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Elevating Graders or Euclid Loaders

Fleating Equipment

Gradalls

Helicopter Operators, Hoisting Builders Materials

Helicopter Winch Qperators, Hoisting Builders
Materials

Hoes {(All Types)

Hoists {two or more Drums)

Lift Siab or Panel Jack Operators

Locomotives (All Types) .

Maintenance Engineers (Mecharuc or Welder)

Classification:

GROUP B
511/
Rate $21.37
H&w 2,18
Pension 2.00
Apprenticeship .25
IAP (State) 05
CISP (Claveland) 67

Panelhoards
Pite Drivers ===~
Power Shovels
Reotary Drills, (A
dations and"
Side Booms.. .
Sllp Form Pavers:.
Straddle. Cartiers (Building- onslructlon on Site}
Trenclt Machlnes (Over idey

Tug B’oats
5/1/92* 51793
$22.12 $22.87
2.16 216
2.00 2.00
25 25
05 05
a7 .07

*In the second year $.25 pe‘r hour wage may be diverted to fringe benefits if negotiated as such in the

Highway Heavy and A.G.C. of Chio Agreements.

Operators of:

Asphalt Pavers

Bulidozers

CMi-Type Equipment

Endloaders.

**Instrument Man

¥oiman-type Loaders (Dirt Loading)

Lead Greasemen
Mucking Machines
Power Graders
Power Scoops
Power Scrapers
Push Cats

**The addition of this pay classification does not expand jurisdiction, but only establishes the pay

classification if Operating Engineers are used.
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EMPLOYERS

Construction Employers ..

Association

981 Keynote Circle, Suite 31
Cleveland, Ohio 44131

Office: (216) 398-9860
Fax; (216) 398-9801

John Porada
Executive Manager
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AGREENENT
Between .

THE CONSTRUCTION
EMPLOYERS ASSOCIATION {CEA)
which may be referred-to hereinafler
as the “Association”

And

THE INTERNATIONAL UNION OF
OPERATING EMGINEERS,
LOCAL 18 and its Branches {(AFL-CID)
referred to hereinafier as the “Union”

This Agreement is negotiated by and between the Asso-
¢iation and the Unien within the geographical area as defined
herein through thair authorized agents, to wit:

That, whereas, the parties desire to stabilize emplayment
and promote efficiency in the Conslruction Industry, agree
upon wage rates, hours and condilions of employment, and
to eliminate strikes, boycotts, lockouts and stoppages of work,
and

Whereas, the Union and the Employer shall, through the
issuance of working rules and regulations 1o the workmen,
inform them of the terms of this Agreement and entorce com-
pliance with the terms thereof, and

Whereas, the Employers agree to recognize and sub-
scribe to the approved referral system as adopted by the
Intatnational Unien of Operating Engineers, Local 18.

Mow, therefore, the undersigned Association and the
Union agree as follows:



- MASTER MECHANIC

9.

Lb

EXHIBIT “A”

WAGE. RATE S A ND FRINGE CONTRIBUTIONS

ZONE |A covering Cleveland and the followmg countle}":' Ashtabula Cuyahoga, Erie, Geauga, Huron,

Lake, Lorain and Medma

Classification:

Rate

H&W -
Pension.... . . ..
Apprenticeship
CISP (Cleveland)

g5 T o
. 05/0194 - 05/01/95 05/01/96
L gpmieRt. < $23.92* $24.62
03260 828 3.28
200 . 200 2.00
025 030 ... . 035
- Q.12 0.42 0.12

*1n the second and third year, monies may be diverted to fringe beneflts,

Clagsification:
GROUR A

Rate

H&w

Pension
Apprenticeship
CISP (Cleveland)

05/01/94 05/01/85 05/01/96

$22.72 $23.42* $24.12%
3.2 3.26 3.26
2.00 2.00 2.00
0.25 0.30 0.36
0.12 D.12 012

*In the second and third year, monies may be diverted to fringe benefits.

Operators of:
A-Framas.

Cranes (all types)

Boiler Operators, Compressor Operators, Hydraulic  (Boom & Jib 200 and over - $23.22 affective 05/01/94
Pumps & Power Pacs when mounted on a  (Boom & Jib 300 and over - $23.47 effective 05/01/94
crans or regardiess of where said equipment is  (Boom & Jib 200" and over - $23.92 effective 05/01/95)

mounted (Piggy-back Operatlon)
Boom Trucks (all types)
Cableways
Cherry Pickers
Combination Concrete Mixers & Towers
Concrete Pumps

{Boom & JIb 300" and over - $24.17 effective 05/01/95)
(Boom & Jib 200" and over - $24.62 effective 05/01/96)
(Boom & Jib 300" and over - $24.87 effective 05/01/98)
Derricks (all typas)}
Draglines P
Dredges (dipper, clam or suction), 3-man crew
Elevating Graders or Euclid Loaders

{over)
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Floating Equment - Mobile Conorete Pumps with Booms o

Gradallg=- - Panelboards (all types on sita) e
Helicopter- O ,raturs hmsting building materials Pile Drivers
Hellcopter Winch Operators, hoisting building Power Shovels
materials - - - Rotary Drllls, (all}, used on caisson work for

Hoes (alltypes) - - : foundations and_sub-sttucture work

_Holsts (two Srhore drums) : Side Boomns

. Lift Stab or Panel Jack Operators Slip Form Pavers

_Locomatives {all types) - - Straddie Cartiers (building construction on site}
Maintenance Engingers (Mechanic or Weider) Tranch Machines (over 24" wide) )

-~ Mixers, Paving (multiple drum} Tug Boats

Classification: g’s 2 '70 # 70 t

GROUP B

05/01/24 05/01/95 D5/01/96

Rats $22.57 $23.27 $23.97*
H& W 3.26 3.26 3.26
Pension 2.00 2.00 2.00
Apprenticeship 0.25 0.30 0.35
CISP (Cleveland) 0.12 0.12 0.12

*In the sscond and third year, monies may be diverted to fringe benefits,

Operators of: '

Asphalt Pavers Lead Greasemen

Bulldozers Mucking Machines

CMI-Type Equipment Power Graders

Endioaders Power Scoops:

Instrument Man** Power Scrapers

Kolman-type Loaders {dirt loading) Push Cats

** The addition of this pay clagsification does not expand jurisdiction, but only establishes the pay
classification if Operating Engineers are used.
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AGREEMEMNT

Between

THE CONSTRUCTION
EMPLOYERS ASSOCIATION (CEA)
which may be referred to hereinafler
asihe “Assaciation”

And

THE INTERMATIONAL URNION OF
DPERATING ENGINEERS,
LOCAL 18 and its Branches (AFL-CIG)
referred to hereinafter as the “Unian”

This Agreement is negotiaied by and between the Asso-
ciation and the Union within the gecgraphical area as defined
herein through their authorized agents, to wit:

That, whereas, the parties desire to stabilize employment
and promote efficiency in the Construction Industry, agree
upon wage rates, hours and conditions of employment, and
to eliminate strikes, boycotts, lockouts and stoppages of work,
and

Whereas, the Union and the Employer shall, through the
issuance of working rules and regulations to the workmen,
inform them of the terms of this Agreement and enforce com-
pliznce with the terms thereof, and

Whereas, the Employers agree 1o recognize and sub-
scribe to the approved referral system as adopted by the
International Union of Operating Engineers, Local 18.

Mow, therefore, the undersigned Association and the
Union agree as follows:



- on the st day of May, 189

0.30

INTERNATIONAL UNION OF-@F‘EHATING ENGINEEHS

LOCAL 18 and jts BRANCHES -
(AFL-CIO) .

S/JAMES H. GAHDNEH :
Business Managar

S/DUDLEY E. SNELL
President

S/DAVID L. LUMBATIS
Vice President

S/LARRY F. MILLER
Financial Secretary

S/THOMAS E. LOUIS
Recording-Corresponding Secretary

S/LARRY G. REYNQOLDS
Treasurer

S/PATRICK L. SINK
S/DAN ZAPOTOCHNY
S/CHARLES W, SCHERER

CONSTRUGCTION EMPLOYERS ASSOCIATION

S/ELLIOT AZOFF, CO-CHAIRMAN
S/JOHN PORADA, CO-CHAIRMAN
S8/RICHARD DIGERONIMO
S/STANLEY ROEDIGER, JR.
S/MIKE KELLEY

05/01/89

$26.52*
3.61
2.25
0.12

{over)

3.61
2.25
0.30
0.12

05/01/98
$25.67*

3.61
2.25
0.30

g counties: Ashtabula, Guyahoga, Erie, Geaupa, Huro‘n,
iz

EXHIBIT “A™
WAGE RATES AND FRINGE CONTRIBUTIONS

ZONE |A covering Cleveland and the followin

Lake, Lorain and Medina

05/01/97
$24.82

CISP (Cleveland)
“$0.25, in each year of the second and third years, may be diverted to fringe benefits.

Apprenticeship

H&W
Pension

MASTER MECHANIC
Rate

Classification:

-
~




ar

Classification: WHE
GROUP A. _ Lt
05/01/97 . 05/01/987 05/01/99
Rate $24.32 $2517% $26.02*
Haw asl . 8.6t "a,
Pension 2.25 L 228
Apprentlceship 0.30 0,30
CISP (Cleveland) 012 012"

*$0.25, in each year of the the second and third years; may be dlverted io fnnge benef:ts '

Operators of:

A-Frames

Boiler Operators, Compressor Operators, Hydraul:c
Pumps & Power Pacs when mounted on'a
crane or regardless of where said equipment is
meunted (Piggy-back Operation)

Boom Trucks (all types)

Cableways

Cranes (all types) : ; :
{Boom & Jib 200" -‘_and O\Ier— $24 B2 effectlve 05/01/97
(Boom & Jib 300" and ovet - $25.07 effective 05/01/97
(Boom & Jib 200" and over - $25,67 effective 05/01/98
{Boom & Jib 300" and over=$25.92 effective 05/01/98
{Boom. & Jib 200' and over - $26.52 effective 05/01/99

Cherry Pickers
Combination Concrete Mixers & Towers
Concraete Pumps

Floating Equiprment

Gradalls

Helicopter Operators, hoisting building materials

Helicopter Winch Cperators, hoisting building
materials

Hoes {(ali types})

Hoists {two or more drums)

Lift Slab or Panel Jack Operators

Locomotives (all types}

Maintenance Engineers (Mechanic or Welder)

Mixers, Paving (multiple drum)

Mobile Concrete Pumps with Booms

{Boom & Jib 300 and over - $26 77 effectlve 05/01/99°

Derricks (alt types)
Draglines -

-Dredges (dipper, éiam or suctiorr) 3-man Trew.

Elevating Graders or Euclid Loaders

Panelhoards (ail lypes on; Sltﬁ)

Pite Drivers

Power Shovels

Robotics Equipment Operator/Mechanic

Rotary Driils, {all}, ussd on caisson work for
foundations and sub-structure work

Side Booms

Slip Form Pavers

Straddle Carriers (building construction on site)

Trench Machines {over 24" wida}

Tug Boats



0s

A+

f%@.

Classification: | '30 33 .
GROUP B
05/01!97 . 05/01/98 05/01/99

Rate . $24 17 f\ $25.02% $25.87*
H&w . st 3.61 3.61
Pension S . 225 2.25 2.25
Apprenticeship IR -'-[0!30 R 0.30 0.30
CISP (Cleveland) . 0.2 012 012

*$0.25, in each of the second and thlrd years, may be dlverted to fringe benefits.

Operators of: L R
‘Asphalt Pavers ST T o Kolman-type Loaders (dirt Ioadmg}

Bulldozers.. - - T T Lead Greasemen
CMI-Type Equipment - R © - Mucking Machines
Endloaders: : . Power Graders
Horizontal Directional Drlll Lecator. . - - - .- - - Power Scoops
Harizontal Directional Orill Operator . - = Power Scrapers
Instrument Man** , o Push Cats

** The additlon of this pay classuflcahon does not expand jurisdiction, but only estabhshes the pay.. .
classification if Operatmg Englneers are used.

Classification: A

GROUPC
05/01/97 05/01/98 05/01/99
Rate $23.67 $24.32* $25.02*
H&W 3.61 3.61 3.61
Pension ’ 2.25 2.25 225
Apprenticeship 0.30 0.30 0.30
CISP {Cleveland) 0.12 0.12 0.12

*$0.25, in each of the second and third years, may he diverted to fringe benefits.

¥

Operators of:’

Air Compressors, pressurizing shafts ot tunnels Power Boilars (over 15 Ibs. pressure)
Asphait Rollers (all) Pump Operators, Installing or operating well points
Fork Lifts or other type of dewatering system
Hoists, one drum Prassure Groutings
House Elevators (except automatic call button  Trenchers (24" and under)
controiled) Utility Operators
Man Lifts

Mud Jacks
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EMPLOYERS

Construction Employers
Association

950 Keynote Circle
Suite 10
Cleveland, Ohio 44131-16802

QOffice: (216) 398-9860
Fax  (216) 398-9801

John Porada
Executive Vice President
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AGREEMENT
Belweon

THE CONSTRUCTION
EMPLOYERS ASSOCIATION (CEA)
which may he referred to hereinafter
as the "Assoeiation™

- Amd

THE INTERNATIONAL UNION OF
. OPERATING ENGINEERS,
LQCAL 1§ and its Branches (AFL-CI0)
referred te hereinafler as the “Union”

This Agreement is negoliated by and elween the Asso-
clation and the Unfon within the geographical area as defined
heretn through their authorized agents, lo wit:

That, whereas, the parties desire to stabilize employment
and promote efficioncy In the Congtruction Industry, agree
upon wage ratgs, hours and conditions of employment, and
to eliminate strikes, boycotls, lockeuts and stoppages of worls,
and

Yyhereas, the Union and the Employer shall, through the
Issuance of working rules and reguiations 1o the workers,
Inforim them of the terms of this Agreement and enfores com-
plianca with the terms thereof, and

Whereas, the Ei'nployars agree o recognize and sub-
scribe to the approved referral system as adopted by the
International Union of Operating Enginesars, Local 18.

Now, therefors, the undersigned Association and the
Union agree as follows: ’



gaT

IN WITNESS WHEREOF, WE the undersignad duly au-
thorized EMPLOYER REPRESENTATIVES and the INTER-
NATIONAL UNION OF OPERATING ENGINEERS, LOCAL
18, and its BRANCHES, (AFL-CIO) executad this Agreement
on the 1st day of May, 2000. '

INTERMATIONAL UNION OF OPERATING ENGINEERS
LOCAL 18 and its BRANCHES
(AFL-CIO)

S/JAMES H. GARDNER
Business Manager

S/THOMAS E. LOUIS
President

S/LARRY F. MILLER
Vice Prasident

S/LARRY G. REYNOLDS
Financlal Sacratary

S/PATRICK L. SINK
Recording- Corresponding Secretary

S/CHARLES W. SCHERER
Traasurer

S/PATRICK L. SINK
Speclal Reprasentative

3.61
3.00
0.45
0.12

a5/01/02
$28.02"
serted from wages.

05/01/01

§27.82%
3.61
3.00
0.45
D.12

EXHIBIT “A"
2.61
3.00
0.45
012

VWAGE RATES AND FRINGE CONTRIBUTIONS
ZONE 1A covering Cleveland and the following counties: Ashtabula, Cuyahoga, Eriz, Geauga, Huroh,

05/01/00
$26.92

&
0
[i1]
0
i3}
.4
[~
g
@
B
SISTEVE DELONG 2
- S/STEVEN MAYOR =
2 &
CONSTAUCTION EMPLOYERS ASSOCIATION - < &
1 = =
S/STANLEY ROEDIGER, JR., CHAIAMAN z % 25 o
S/JAMES GRIFFIN 2 .5 gL 2
SAJOHN PORADA  * - £ Bu <28 =
S/RICHARD DIGERONIMO B %= z85-5
SIMIKE KELLEY _ 5 e Bw5ad 8
S/IOHN LACHOWYN 3z % ? CTan<0 g
3 o= =

46 47
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w

Classification:

05/01/01" 05/D1/02

$27.42° $2B.42*
3.61 3.61
3.00 3.00
D.45 0.45
D.12 0.2

*In the event that additional funds are nasded for fringe benedits, they will be diveried from wapes,

GROUP A
05/01/00

Rats 52642
HEW 3.61
Pension’ 3.00
Apprenticeship 0.45
CISP {Clevaland) 0.2

Operators of:

A-Frames

Boiler Operators, Compressor Operators, Hydraulic
Pumps & Power Pacs when mounted on a
crane or ragardiess of where said equipment is
mounted (piggy-back operation)

Boom Trucks (all types)

Cableways

Cherry Pickars

Comblnafion Concrete Mixers & Towars

Congrefe Pumps

Fioating Equipment

Gradalls .

Helicopter Operators, hoisting building raterials

Helizopter Winch Operators, hoisting building
maierlals

Hoes (all types)

Hoists (fwo or more drums)

Lift Slab or Panel Jack Operators

Locomotives {all types) i

Malnienance Enginesrs (Methanic or Welder)

Mixers, Paving (multiple drum}

Wobils Concrete Pumps with Booms

Cranes (all types)
(Boom & Jib 200" and over - $26.92 effective D5/01/00)
(Boom & Jib 300" and over - $27.17 effective 05/01/00)
(Boom & Jib 200' and over - $27.82 effective D5/01/01)"
{Boom & Jib 300" and over - §28.17 effective 05/04/01)*
(Boom & Jib 200' and over - $28.82 effective 05/01/02)*
{Boom & JIb 300' and pver - $29.17 effective 05/01/02)*

Desricks (all types)

Draglines

Dredges (dipper, clam or suction), 3-man crew

Elevating Graders or Euclid Loaders

Panelboards (all types on siie)

Piie Drivers

Power Shovals

Robotics Equipment Operator/iMschanic.

Rotary Drills, (ail), used on caisson work for
foundations and sub-structure work

Rough Terrain Fork Lifts with Winch/Hoist (when
used as a crang) )

Side Booms

Slip Form Pavers

Straddie Carriars (buiiding construction on site)

Trench Machines {over 24" wide)

Tug Boats




B T

o

1,

us

Classification:
GROUPEB

Rate

H&w

Pengion
Apprenticeship
CISP (Cleveland)

*In the event that addifional funds are nesded for fringe benefits, they will be diverted from wages.

Operators of:

Asphalt Pavers

Bulidozers

CwI-Type Equipmant

Endlpaders

Horizontal Directional Drill Locator
Horizontal Direciional Drill Operator
Instrument Man**

. 05/01/01 05/01/02

2727 528.27*
3.61 .61
3.00 3.00
0.45 0.45
D12 D.12

Kolman-type Loaders (dirt loading)
Lead Grzasemen

Mucking Machines

Power Graders

Power Scoops

Power Scrapers

Push Cats

LS

**The addttion of this pay classification does not expand jurisdiction, but only establishes the pay
classlfication ¥ Operating Engineers ara used.

Classification:
GROUFPC
05/01/00 D5/01/01 05/01/02

Rate $25.32 $26.22 2712
H&W 3.61 3.61 3.61
Pension 3.00 3.0D0 3.00
Apprenticeship ) 0.45 0.45 0.45
CISP (Cleveland) D.12 0.12 o1z

*in the event that additional funds are needed for fringe benefits, thay will be diverted from wages,

Operators of: _

Alr Compressors, pressurizing shafts or tunnels Mud Jacks

Asphalt Rollers (ali) Power Bollers (over 15 |bs, pressure)
Fork Lifts Pump Operators, instafing or operating well points
Hoists, one drum or othar typs of dewatering system
House Elevaiors {except automatic call bution  Pressure Groutings
controlled) . -+ Tranchers (24* and under)
Laser Soreeds and iike aquipment Utility Operators
Man Lifts '
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CONSTRUCTION
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Johri Porada
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AGREEMENT

Between

THE CANSTRUCTION
EMPLOYERS ASSOCIATION (CEA)
which may be referred fo hereinafter
as the “Association”

And

THE INTERNATIONAL UN!ON OF
OPERATING ENGINEERS,
LOCAL 18 and its Branches (AFL-CID)
referted to hereinafter as the “Union”

This Agreement Is negotiated by and between the Asso-
ciation and the Unian within the geographical arsa as defined
herein through their authorized agents, to wit:

That, whereas, the parties desire to stabilize employment
and promote efficiency in the Construction Industry, agree
upon wage rates, hours and conditlons of employment, and
to eliminate stikes, boycolts, lockouts and stoppages of work,
and

Whareas, the Union and the Employer shall, through the
Issuance of working rules and regulations to the workers,
Inform them of the terms of this Agreement and enforce com-
pliance with the terms thereof, and

Whereas, the- Employers agree to recognize and sub-
scribe {o the approved reterral systam as adopted by the
International Union of Operating Engineers, Local 18, -

Now, therefore, the undersigned Association and the
Union agree as follows:




IN WITNESS WHEREOF, WE the undarsigned duly au-
thorized EMPLOYER REPRESENTATIVES and the INTER-
NATIONAL UNION OF OPERATING ENGINEERS, LOCAL
18, and Its BRANCHES, (AFL-CI0) executed this Agreement
on the 1st day of May, 2003.

INTERNATIONAL UNION OF OPERATING ENGINEERS
LOCAL 18 and Its BRANGHES
(AFL-CIO)

S/JAMES H. GARDNER
Buslness Manager

S/PATRICK L. SINK
President

S/KENNETH M. TRIPLETT
Vice President

S/LARRY G. REYNOLDS
Financial Secretary

S/CHARLES W. SCHERER
Recording-Corresponding Secretary

S/FLOYD S. JEFFRIES
Treasurer

S/STEVE DELONG
SAJEFF MILUM
S/PREMO PANZARELLO

CONSTRUCTION EMPLOYERS ASSOCIATION

S/STANLEY ROEDIGER, JR., CHAIRMAN
S/JOHN PORADA.

S/RICHARD DIGERONIMO

S/GARY KNOPF

S/JOHN LACHOWYN

S/MARK STERLING

48

05/01/05

{over)

08/01/04

EXHIBIT “A"
WAGE RATES AND FRINGE CONTRIBUTIONS

ZONE |A covering Cleveland and the following counties: Ashtabula, Cuyahoga, Erie, Gesauga, Huron,

Lake, Lorain and Medina

05/01/03

CiSP (Cleveland)
*In the event that additional funds are needed for fringe benefits, they will be diverted from wages.

Apprenticeship

Pension

Rate

MASTER MECHANIC/EQUIPMENT FOREMAN
- H&W

Classification;

o
L=



Classlflcation:

GROUP A
) 05/01/03
Rate ™~ $20.12
H & W 4.11
Pengion - = 3.00
Apprenticeship._ . 0.45
012

05 -

Boiter Operators, Compressor Operalnrs Hydraulic
Pumps & Power Pacs when mounted on a
crane or regardiess of where said equipment is
-mounted {piggy-back operation)

Boom Trucks (all types)

Cableways

Cherry Pickers

Combination Concrete Mlxers & Towers

Congrete Pumps

Floating Equipment
Gradalls
Helicopter Operators, hoisting bullding matarials
Helicopter Winch Operators, hoisting building
materials
Hoes (all types)
Holsts (two or more drums)
Liit Stab or Panel Jack Operators
Locomotives {all lypes)
Maintenance Engineers (Mechanic or Welder)
Mixers, Paving (multiple drum}
o Mobile Concrete Pumps with Booms
- Panelboards (all types on site)

7 ianal fuid _afé needed for fringe benefits, they will be diverted from wages.

05/01/04 05/01/05

$30.32* $31.52%
4.11 4.11
3,00 3.00
0.45 D.45
0.12 0.12

Cranes {(all types)
(Boom & Jib 200" and over - $29.62 effective 05/01!03)
(Boom & Jib 300° and over - $20.87 effective 05/01/03) §
{Boom & Jib 200° and ovar - $30.82 sffective 05/01/04)*
{Boom & Jib 300" and over - $31.07 effective 05/01/04)*
(Boom & Jib 200" and over - $32,02 effactive 05/01/05)"
(Boom & Jib 300" and over - $32.27 effective 05/01/05)*

Derricks (all types)

Draglines

Dredges {dipper, clam or suction}, 3-man crew

Elevafing Graders or Euclid Loaders

Plle Drivers

Power Shovels

Robotics Equipment Operator/Mechanic

Rotary Drilis, (all), used on caisson work, wells
{all types), Geothermal work and sub-
structure work

Rough Tarrain Fork Lifts with Winch/Holst (when
used as a crang)

Side Booms

Slip Form Pavers

Straddle Carriers (building construction on site)

Trench Machines (over 24" wida)

Tug Boats



_'_;Classiﬁcation:
“GROUP B

) 05/01/03 05/01/04 05/01/05
Rate $28.97 $30.17* $31.37
H&W 411 4.1 4.11
Pension 3.00 3.00 3.00
> Apprenticeship 0.45 0.45 0.45
*_CISP (Cleveland) D12 012 0.12

L *tn the event that additionat funds are needed for fringe beneflts, they will be diverted frorn wages

i Operators of:

2 --Asphalt Pavers Kolman-type Loaders (dirt Ioachng)
- --Bulidozers Lead Greasemen - =
" CMI-Type Equipment Mucking Machines :
Endloaders - Power Graders
" Horizontal Directional Drill Locator Power Scoops
Horizontal Directional Drill Operaior Power Scrapers
_Instrument Man*™ Push Cats

: ** The addition of this pay classificatlon does nct expand jurisdiction, but only establlshes the pay 7

£9

cIaSS|f|cat|on if Operating Engineers are used,

.. Llassification:
" IGROUPC

05/01/03 05/01/04 05/01/05
Rate $27.72 $28.82" $29.92*
H&w 4,11 4.11 4.11
Pension 3.00 3.00 3.00
Apprenticeship D.45 0.45 0.45
CISP ({Cleveland) o.12 012 0.12
*In the event that additional funds are needad for fringe bensflts, they will be diverted from wages.
Operators of: N
Air Compressors, pressurizing shafts or tunnels Mud Jacks
Asphalt Rollers (all} Power Bollers {over 15 |bs. pressura)
Fo;:k Lifts ) Pump Operators, installing or operating well points
Hoists, one drum ) or other type of dewatering system
House Elevators (except automalic call button  Pressure Groutings
controlled) Trenchers {24" and under)
Laser Screeds and like equipment Utility Operators

Man Lifts.
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INTRODUCTION

This matter concerns the fact-inding proéeeding between tﬁg City of Cleveland, (the
“City™) and the Municipal Construction Equipment Operators’_ Labor Council (the “Union™ or
‘,.‘MCEO Union”). The bargaining unit consists of approximately 50 constrﬁction equipment
operators and master mechanics. The parties are negoﬁaﬁng their first, QOliective bargaining
agrecmcnt; For nﬁany years, fhe equipme_nt operators and suppﬁrt personnel were represented by
the International Union of Operating Engineers Local 18 (“Local 18"). However, Local 18 was
never “certified” as the union’s representative, and the City and Local 18 never entered into a

collective bargaining agreement.

In attempting to negotiate their first collective bargaining agreement, the City and the new

MCEQ Union met in June 2003. Afier one negotiating session, the negotiations were shut down

by the Union. They recommenced in November 2003, After two meetings, the parties believed
they reached a Tentative Agreement csn all issues on December 9, 2003. However, the City
disagreed with the Union’s draft of the Agreement regarding the Recognition and Craft
Jurisdiction sections of the Tentative Agreement. When the parties were unable to reach
agreement on those issues, the City stated that the Tentative Agreement was no longer viable and
reopened several issues for Fact-finding. |

Virgim'a Wallace-Curry was appointed Fact-finder in this matter by the_ State
Employment Relations Board. A fact-finding hearing was held on March 11 and March 12,
2004, at which time the parties were given full opp‘oﬂunity to present their réspectivc positions
on the issues. The fact-finding proceeding was conducted pﬁsuant to Ohio Collective
Bargaining Law and the rules and regulations of the State Employmcnt Relations Board, as

amended.



In making the recommendations in this report, consideration was given to criteria listed in

Rule 4117-9-05 (K) of the State Bmployment Relations Board.
&
- BACKGROUND

Historically, the wages of this bargaining unit were set by the City’s Charter, because
there was no collective bargaining agrécmenf. The City’s Charter requires that they bé paid a
“prevailing wage ;ate” as est;ablished by industry contracts in the geographic area_n Heﬁce, thé
City’s equipment operators were paid a rate commensurate with private industry, and, like
construction equipment operators in the private sector, they did not receive benefits, such as
vacation, sick leave, lohgevifcy and health care. | o

In 2003, the equipment operators voted in the MCEO Union as its bargaining
representative, It did not become a member of the Building Trades Council, a group of trades
unions representing City employees which bargain together and have a siﬁgle joint collective
bargaining agreement. The .MCEO Union and the City began negotiations for their own separate
agreement in June 2003.

The parties.bglieved they reached a Tentative Agreement in ]jecember 2003. The City
argues that it made it clear that the final propqsal was :;1 package deal that must be accepted or
“s1] bets are off” The Union prepared a draft of the Tentative Agreement and the memberé \'loted
to accept it. However, when the Tentative Agreement was sent to the City, the City asserted that
the Union incorrectly drafted the language the pargies had agreed to. The City found three
substantive changes in the draﬁ, two of which the City argued sig;ﬁﬁcanﬂy impacted the issues

being externally litigated by the Union against the City. The Union initially agreed that two of
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the three “changes” noted by the City could be deleted from the final draft, but insisted that the

-“Craft Jurisdiction” language remain as drafted by the Union. .

N The City bad initially proposed that the language from the ' Trades Council Agreement be
used as’ a guide in drafting the Craft Jurisdiction provision.  However, the City argued that since
the MCEO Union was not a member of the Tragies Council, the specific references to that entity
would need to be excised. In the draft agreement, references to the Trades Council Agreement
were deleted; however, the Union made reference instead to the Construction En:@ployer’é
Agreement. The last sentence of the Union’s draft states: “The City will give special weight to
the descﬁption of work to be performed by a [sic] Operating Engineers, as described in the
current Building Agreement between the Operating Engineers and the Constiuction Employers
Association.”

The City took issue with this language, because the City argued that, by inserting the
reference '1:0 the Building Agreement, the Union was attempting to create a recognition of the
Construction Employers’ Association Agreement (“CEA Agreement”), which is an issue being
contested by the City before the Ohio Supreme Court in a separate litigation. The City responded
that either no reference to an outside con'trajct_ be mentioned or that the Highway Heavy
Agreement be referenced as a guide for jurisdictional issﬁes. The City believes that the Highway
ﬁcavy Agreement is the mbre applicable agreement. The Uﬁidn rejected the City’s proposals.
Because the parties were unable to resolve ﬂze.m.atter, it is now before the Fact-finder.

'The City reopened six issucé:

. Craft Jurisdiction

. Wages and Benefits
. Insurance



. Hours of Work and Qvertime
. Recognition
¢ _ Duration

The Union initially proposed maintaining the language on all issues as drafted in the
&
parties’ “Tentative Agreement,” which the Union sent to me on January 21, 2004. Again, on
March 3, 2004, in an erail, the Union reiterated that it was proposing, the language of the

“Teptative Agreement” as its positions at fact-finding. The Union did not submit a pre-hearing

| brief beyond its January 21, 2004, correspondence. On the eve of the day before the fact-finding

hearing, the Union, in resﬁonsc to the City’s pre-hcaﬁng brief, emailed the City and me changes

to 1ts original propdsals on Craft Jurisdiction and Duration. | |
The City objects to the Union’s “last minute” changes. The City argues that the parties

had agreed to exchange the proposals to be argued at fact-finding by March 17, 2004, which the

City did. The Union insisted from January 21, 2004, until the day before the hearing that its

| position was contained in the “Tentative Agreement” as written. The City argnes that the Union

should ﬁot be permitted to change its posiﬁon at 6:15 PM of the night béfore the hearing,

| I find it ironic that the Union believes it is OK to change ifs position at the last minute,
when, in an email fo me and the City’s representative, dated March 3, 2004, the Union’s
representative insisted on knowing what the City infended to argue at fact-finding, “[u]nless
Cleveland plans to keep its response to this inquiry secret until April 7, 2004. . ..” The Union
had ample opportunity to reply and alter its position after receiving the City’s proposals oﬁ
March 17, 2004, yet chose to communicate its ﬁnal proposal unti] late on April 6, 2004, the
even'ing before the Fact-finding hearing. |

Nonetheless, in making my recommendation, I will consider the Union’s changes to its



originally proposed positions, even though it is beyond the deadline set by the parties. First,
according to statute, the parties must submit their positions on unresolved issues prior to the day
of the hearing. Technically, the Union submitted its changes 1o its positiozis prior to the day of

&
the hearing, even though they were communicated at 6:15 PM of the evening before. Second, the

City already expressed its intent to open these issues for discussion, and I doubt that the City’s

positions would have changed with more notice by the Union. Third, as to the issue of duration,

the Union’s original proposal to follow the expiration date as stated in tentative agreement was

moot, because the expiration date of March 31, 2004, had already passed. It made no sense to

propose that the agreement should expire on date long gone.

The issues on which the City and the Union still agree are listed as such at the end of this

report and are incorporated therein,

ey

ISSUES AT IMPASSE

I Craft Jurisdiction

Union’s Proposal

Cleveland agrees that those persons identified in the Recognition article of
this collective bargaining agreement shall be employed by it to operate,
maintain, repair and have exclusive jurisdiction over the following
equipment: articulated loader, with any attachment; skid steer loader, with -
any attachments; basic tractor, with any attachments; trenchers; pavers and
pavement finishing machines; rollers; track drive tractors, bulldozers,
loader, backhoes and excavators; graders and grader fractfors, with any
attachment; pavement grinders and road planers; self loading tractors with
conveyors; tractor mounted snow blowers; gradall or rubber tire excavators,
backhoes, cranes or drag lines; all terraih forklifts. Except in cases of -

_ emergencies, all work with respect to the equipment described in this Article
y shall be performed by the CEO Union, and there shall be no interruption of
S work. The Union can file a grievance at Step 2 of the Grievance Procedure




for alleged violations of this Article.

The Union argues that the most appropriate description of the Craft Jurisdiction of the
bargaining unit would be to list the equipment for which the bargaining unit ha:; exclusive

jurisd;tion to operate, maintain, and repair. The Union argues that this would eliminate the need
to reference the Building Agreement between the Operating Engineers and the Construction
ﬁmployefs Association, to which the City objected. The {esﬁmony of members of the bargaining
unit demonsirg‘.tes that these are the types of -equipment that MCEO members operate, maintain
and repair on a regular basis. Cleveland’s Civil Service Commission’s dcscriptioﬁ of these
employees’ equipment is out of date, inéomplete and does not accurately reflect what equipment
these employees are tested on by the Civil Service and are required to use and repair on a daily -
basis. The Union seeks to avoid an agreement that allows the Civil Service Cdrnmission to make
changes to this list of equipment.

The Union argues that the language proposed by the City is deficient because 1) it
includes the Civil Service Comnﬁssion’s identification of what eqﬁipment these employees
operate, repair and are tested on; which is inaccurate and incomplete, and 2) it will encourage the

City to continue to use persons whom it employs but have not been subjected to competitive
_testing by the Civil Service Commission to operate or repair this cquijament, contrary to the
mandate of the City’s charter.

City’S Proposal

The City agrees to abide by the City Civil Service Commission description of

the work to be assigned to employees and will attempt not to assign work

falling within their craft jurisdiction to other employees. Further, in cases of

emergencies, overlapping, or ambignous descriptions of work assigned to a
particular craft or other City employees, there shall be no interruption of



work. The Union can file a grievance at Step 2 of the Grievance Procedure
for alleged violations of this Article.

The City argues that it is vviﬂmout question that what the Union presented as a tentative
é.greanent.on Craft Jurisdiction an5 not what was proposed or agreed to by the City. In&eed, the
Union’s unilateral modification of this Article, in large part, led to thé unraveling of the
“Tentative Agreement.” The City argues that the Union’s mddiﬁcaﬁéri was unacceptable
because it imposed upon the City a recognition of the jurisdiction provision of the Construction
Employers Associaﬁon_ contract, a provision that has little application to the.éc members and
.wou.ld greaﬂ-y expand the jurisdiction of their work.

| As presented at the hcs.riﬁg, the work of the City’s ‘construction equipment operators falls
substantially within the jurisdiction description of the Highway Heavy Agreement. However,

since the Union strenuously objected to referencing that Agreement in the parties’ contract, the

| City has proposed a very employee-favorable article which captures the spirit of the true tentative

agreement reached by the parties, referencing the Civil Service description for construction
equipment operators and masier mechanics.
Recommendation

The City agrees to abide by the City Civil Service Commission description of
the work to be assigned to employees who are members of the CEO Union
and will attempt not to assign work falling within their craft jurisdiction to
other employees. Further, in cases of emergencies, overlapping, or
ambiguous descriptions of work assigned to a particular craft or other City
employees, there shall be no interruption of work. The Union can file a
grievance at Step 2 of the Grievance Procedure for alleged violations of this
Article. ' ‘

The above recommended lahguage is modeled on the “Tentative Agreement” reached by



the parties regarding Craft Jurisdiction, minus the last sentence which the City argued was never
part of the deal. The omitted sentence states: “The C1ty will gwe specml weight to the
description of work to be performed by a [sic]. Operatmg Engmeers as descnbed in the curreni
Bulld?hg Agreement between the Operating Engineers and the Construction Employers
Association.” I believe the that the City would not have agreed to the iqclusion of this sentence
for several reasons. First, the CEA contract description of the work performed by the Operating
Engineers does not precisely match the description of work performed by the City’s Operating
Engineers who are a members pf this bargaining unit. 'For example, _the list of equipment that
operating engineers under the CEA. contract operate and repair does not match that given by the
Union in their proposal. Only a small fraction of the equipment listed in the CEA contract is
applicable to this bargaining unit. Such a blanket reference to the CEA contract would be overly
i.uclusive. and inaccurate. |
Second, the Union and the City are currently litigating before the Ohio Supreme Court

which contract, the CEA contract or the Highway I—Ieavjr contract, is more applicable to this

bargaining unit in determining the appropriate prevailing wage rate to be used. The City would

never have agreed to craft jurisdiction language that would have compromised its position in that

lawsuit.

~ Consequently, I believe that the above passage is the closest to what the parties intended.
The Ieessage given to the Union by the City as a guide, the Trades Council Agreement, has a
sentence similar to the one omitted above and in contention, but the sentence makes reference to

vnions affiliated with the Trades Council. Because this MCEO is not affiliated with the Trades

Coungil, the Union substituted reference to the CEA Building Agreement. That could not have




o

b been what the City had in mind. Omission of the sentence is more logical.

1 . The Union’s proposal on Craft Jurisdiction which lists equipment over which the
bargaining unit would have exclusive jurisdiction is not ’re:commendgd, because it seeks to secure .
a mc?i)poly on the use of equipment that is shared by other bargaining units, The City carmot

afford to be limited in that way.

I Wages and Benefits
City’s Pfoposal

Employees will continue to earn their current wage rates with no
increase provided. Wages shall be determined by this Agreement and not
through reference to external contracts. This proposal also contemplates
B that for allowing employees to maintain their current wage rates, the

contract will specifically state that the employees will not be entitled to other
benefits, including but not limited to longevity, paid sick leave, holidays,
vacation and employer-paid health and life insurance. Finally, the contract
shall specify that this Agreement shall supercede the City Charter as it
applies in any way to these employees. (Moreover, this proposal shall not be

F construed in any way as an admission or a reflection of the City’s position
< regarding what the “prevailing wage” is as referenced under the City
Charter).

The City argues that the members of the bargaining unit should not receive a wage
increase. The City asserts that the employeés have been over—lﬁaid for years, because they were
paid the “prevailing rate” for construction employeés, who do not perform the éame kind of work
as the bargaining unit. The work performed by this bargaining unit more closely resembles that
of employees covered by the Highway Heavy Agreement, who are paid at a lower rate than the
construction employees.

The City admits that they have paid this bargaining unit at the higher wage rate. But upon




reexamination of the job duties of the bargaining unit, the City believes that it should be paying
" them at the ré,tes in the Highway Heavy Agreement. Although Union witnesses testified as to
| construction-like jobs they have performed over the years, that represents a minute fraction of the
worl they regularly perform. Employees spend nearly all lof their time doing work described in
the Highway Heavy Agreement, doing repair work to City streets or to address broken or worn
pipelines.

Consequently, wage increases should not be granted. However, because this bargaining
unit has not had an increase in the 1-:WO ot more years after the MCEO became the exclusive

representative of the group, their wages are now below those stated in the Highway Heavy

Agreement. Therefore, at most, their wages should be brought up to the level equaling those in
the Highway Heavy Agreement.

Because of the serious financial difficulties that the City is facing, no other wage

~ increases would be warranted. The City has had to implement massive budget cuts and layoff
i over 750 employees to compensate for a $61 million debt.
§ The City also rejects that Union’s proposal that employees be paid at 80% of the
| prevailing wage rate plus benefits. This offer was removed from the City’s proposal when the

Tentative Agreement fell through because of the Union’s substantlve changes to the original

agreement. Therefore, the City propose that employees be paid their current wage rate (or 100%

FE of the prevailing rate of the Highway Heavy Agreement) and no benefits. For years, the Union
; has opted for the full payment without benefits, and the City proposes that this practice be
[d continued.

However, if benefits are provided, employees should receive 80% of the “wage” and

gxy ' 10 -
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“health and welfare” line items of the Highway Heavy Agreement. The Union seeks the - -
introduction of substantial benefits and an 80% multiplier which includes all of the monetary line
items of the CEA contract, including credit for pension and others, such as apprenticeship and
CISP. The Union seeks credit for the private-sector pension line item evg:ﬁ though its members
receive a 13.55% PERS contribution from the City toward their public sector pension benefits.
The City bas rightfully taken an offset for the PERS contributions since 1994 and this should not

be eradicated by the Fact-finder.

Union’s Proposal

Cleveland recognizes that the CEO Union is the sole and exclusive
representative of those persons who are employed by the City and its
departments to operate and repair the construction equipment that is
described in the Craft Jurisdiction section of this Collective Bargaining
Agreement. Those Cleveland employees are divided into the following job
classifications, which are all craft positions recognized by Cleveland’s Civil
Service Commission.

» Construction Equipment Operator A
» Construction Equipment Operator B
» Master Mechanic

- The persons in these job classifications employed by Cleveland shall
be paid at the rate of eighty percent (80%) of the prevailing hourly wage
rates which have been established by the most current version of the
Construction Employers Association Building Agreement (the “Building
Agreement”) between the Operating Engineers and the Construction
Employers Association. The presently applicable Building Agreement is
attached as Exhibit “A” to this Contract. The City of Cleveland and the
CEO Union have agreed that the prevailing hourly wage rate shall be
determined by adding the basic wage rate, plus a health and welfare
component, plus a pension component, plus apprenticeship, plus CISP,

As of May 1, 2003, those hourly wage rates for Operating Engineer
Group “A”, Group “B” and Master Mechanic respectively are: $36.80,
$36.65 and $37.30; 80% of those hourly wage rates respectively are: $29.44;
$29.32 and $29.84.

¥




! + As of May 1, 2004, those hourly wage rates for Operating Engineer
Group “A”, Group “B” and Master Mechanic respectively are: $38.00,

e $37.85 and §38.50; 80% of those hourly wage rates respectively are: $30.40;

L. $30.28 and $39.80.

As of May 1, 2005, those hourly wage rates for Operating Engineer
b Group “A”, Group “B” and Master Mechanic respectively are: $39.20,
$39.05 and $39.70; 80% of those hourly wage rates respectively are: $31.36;
$31.24 and $31.76.
The Union asserts that the above passage was a part of the “Tentative Agreement” agreed

to by the parties. It reflects the Union’s agreement to accept 80% of the prevailing wage rate

received by employees covered by the CEA Agreement, in exchange for health insuraﬁce,
Eis longevity pay, paid sick leave, holidays, vacation and other benefits. The 80% of the prevailing
; wage rate should not be calculated by deducting the Cify’s contribution to PERS.

All other trade unions, including ironworkers, carpenters, cement finishers, and
electricians receive 80% of the prevailing wage rate, without deductions for PERS or anything
else, in exchange for the above benefits, and the Union is only asking to be treated likewise. The
amount of the prevailing wage rate for these unions is established by the relevant contract that the
Building Association has with Local 18, or other outside contractor, or is published by the Ohio
Department of Commerce Wage and Hour Division. For years the City has used the prevailing
wage. set out in the Building Agreement of the Construction Employers’ Association and Local
18 Operating Engineers. During current negotiations, the City agreed to pajr bargaining unit
members 80% of the prevailing wage of the CEA Apreement in exchange for benefits and
without any deductions for PERS, Apprenticeship or CISP. The Union merely argues that the

City should stand by its original agreement.

12




P Recommendation

: The persons in the job classifications covered by this Agreement and

ke employed by Cleveland shall be paid at the rate of eighty percent (80%) of
the prevailing hourly wage rates which have been established by the most

~current version of the Construction Employers Association Building
Agreement (the “Building Agreement”) between the Operating Engineers
and the Construction Employers Association. The City of Cleveland and the
CEO Union have agreed that the prevailing hourly wage rate shall be
determined by adding the basic wage rate, plus a health and welfare
component, plus a pension component, plus apprenticeship, plus CISP,

As of May 1, 2003, those hourly wage rates for Operating Engineer
Group “A”, Group “B” and Master Mechanic respectively are: $36.80,
$36.65 and $37.30; 80% of these hourly wage rates respectively are: $29.44;
$29.32 and $29.84.

As of May 1, 2004, those hourly wage rates for Operating Engineer
- Group “A”, Group “B” and Master Mechanic respectively are: $38.00,
$37.85 and $38.50; 80% of those hourly wage rates respectively are: $30.40;
$30.28 and $30.80. '

It is recommended that the Union’s proposal, with a few modifications, be adopted. The

Union’s proposal is imbedded in the Recognition article of the Agreement. The above
&;, ' recbmmended language may be added to the Recognition clause or it may be a separate article

unto itself. The matters contained in the Recognition portion of the Union’s proposal that are at

issue will be dealt with in a separate section of this report regarding Recognition. Also removed

from the Union’s proposal was the sentence requiring that the current CEA Agreement be

attached to the parties’ Agreement. In the City’s January 19, 2004, letter to the Union regarding
the Union’s draft of the Tentative Agreement, the City objected to language requiring the

attachment of the CEA Agreement to the parties’ Agreement, and the Union agreed to make this

deletion. Therefore, reference to the attached CEA agreement is not included in the

- recommended language here. Also deleted is the last paragraph referencing a wage rate for May
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2005 which is beyond the recommended expiration date of the Agreement. (See Duration section
below.)

Also, the recamrﬁenda;tioh that eniployces be paid 80% of the iarevaﬂing wage rate must
com® with the proviso that the City had originally fut on their tentative agreement to this
proposal, as reﬂ_ectéd in the City’s December 2, 2003, package proposal. The City’s agreement
tﬁat employees will be paid 80% of the prevailing wage from the Coﬁstruction Employers
Association Building Agreement is “not to be construed in any way as an admission by the
City as to what the ‘prevailing wage’ is.” If the parties do not hgve such an agreement in
writing, then the proviso, as stated here, should be included in the language of the Agreement.
The City’s proviso is meant to preserve its position in the current litigation on the proper
prevailing wage to pay these employees.

The City argues that the Union should be paid at the prevailing wage of those operating
engineers covered by the Highway Heavy agreement, not the CEA agreement. It is my
understanding that this issue is a subject of litigation between the parties. It appears to me that
the Highway Heavy agreement is more applicable, but neither it nor the CEA agreement is a
perfect match. However, because the matter is the subject of litigation, where more (and better')
evidence will likely be presented, I am reluctant to (.:hange the longstﬁnd'mg practice of paying

these employees at the rate estéblished by the CEA Building Agrécmcnt based the information -

'The City presented as evidence of the proper contract to be used for comparison
affidavits from Steven Delong, Business Agent and District Representative of Local 18 of TUOE
and William Fadel, the attorney who represented Local 18, who both stated that they believe the
MCEGQ bargaining unit work more closely resembles the Highway Heavy work rather than the
work in the CEA Agreement. However, neither of these individuals were available for
questioning and I have only the limited information on the affidavit. At trial, the evidence would
be more fully developed.
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available to me. The City has admitted that it has paid these employees the prevailing wage rate

established in the CEA Agreement. Although the City argues that it recently realized that it was
paying these employees at the wrong wage rate, it seems more likely that the City has had its
doub?s as to the appropﬁate wage for years and has just now chosen to propose the lower wage
rate. As of December 2, 2003, the City was still proposing emplﬁyées be paid 80% of wage rate
in the CEA Agreement.

The City’s proposal to deny all benefits to these employees in exchange for 100% of the
prevailing wage of the Highway Heavy secﬁls like a punitive stance to take at this'ppint.
Although these emf)loyees have opted in the pﬁst -to taice the f'uﬂ wage rate m lieu of benefits, the
Union has made it clear thronghout the negotiations that it wanted to take advantage of the same
option that other building trade employees have, i.e. benefits in exchange for less money. The
City had agreed until the Tentative Agreement came unraveled at the 11™ hour.

By recommending that employees receive 80% of the prevailing wage rate of the CEA
Agreement, I am also recommending that employees receive the benefits that the parties
originally agreed would be given in lieu of the cash. These benefits are reflected in the articles
entitl ;d Longevity, Maternity Leave, Sick Leavg With Pay, Sick Leave Without Pay, Holidays,
Life Insurance, ‘.Jacation and Health Coverage, as written in the Tentative Agreement drafted by
the Union. The City had no problem with these articles as written.

It is also recommended that the prevailing wage rate not exclude deductions for pension
or other mattérs, as proposed by the City. Again, the City’s proposal of December 2, 2003, did
not mention that the City would be taking these deductions. Rather, the City illustrates what the

prevailing wage would be with an example: “(Ex. - for Group A Employees $36.80 x .80 =
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$29.44).” This calculation reflects §0% being take of the full prevailing wage of $36.80, which -~ -
the Union’s proposal cites as the Group A wage in 2003, No deductions were made before
calculating the percentage. The City argues that it is entitled to take a deduction for its PERS

con‘trﬁ)ution, but, again, the statute is not crystal clear on that issue, and it isa subject that is -

- being litigated between the parties and should not be decided in this fact-finding.

After the close of the hearing, the City submitted a ruling by the Ohio Supreme Court
which finds that the City is not in contempt of court in the suit filed by the Union regarding the
payment of the prevailing W;gc. The City argues that this implies that the City was correct in
deducting the PERS payment. The Union, of c{:Jurs,e, disagrees with this interpretation. Ido not
believe that it really affects my récommendaﬁon. If 1 bad chosen to recommend the City’s
position that it pay employees 100% of the prevailing wage rate, then maybe the PERS
contribution could be deducted, because they would really be paying more that 100% of the
prevailing wage rate, if the City’s interpretation is correct. However, the recommendation here is
that the City pay less than 100% of the prevailing wage rate. The 80% portion is just a number
that the City believed at one point was a fair reflection of cost t;) the City to provide the benefits
listed. The City did not proposé taking out the Eieductions for pensioﬁ, apprenticeship and CISP.
Therefore, it not recommended here. If indeed tﬁe City is correct, and it would cost the City
more than 20% to cover the cost of all the benefits, including PERS, it can propose a different
percentage of the prevailing wage rate as a rate of pay for these employees &uﬁng the subsequent
negotiations. |

The City also argues that the employees should receive no wage increase, citing the City’s

dire financial problems. However, this Union has had its wages on hold for the two or more
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years since the MCEO has represented these employees. The dire financial problems do not

impact these employees the same way as others. They perform work for propriety departments,

such as the Water Division and Municipal Light and Power, which are revenue producing
departments. None of these employees were subject to layoffs and most of the salaries are not

heavily dependent on the General Fund, which is the fund that is suffering the most.

II.  Insurance

City’s Proposal

Those employees who wish to be covered under the City’s insurance plans

will have the option of purchasing one of the City’s plans at the premium

cost charged to the City by the carrier.

The City seeks the continuance of the status quo regarding insurance, as with other
benefits. As noted, in the past, the Bargaining unit had opted for 100% of the “prevailing wage
rate” in exchange for not receiving benefits. This wage rate included a §3.61 an hour component
for health insurance. However, the City permitted these employees to purchase insurance at the

City’s cost. Currently, the City is proposing a maintenance of the 100% wage rate payment (in

accordance with the Highway Heavy Agreement) and no benefits. Given that these members

receive a monetary value for insurance coverage, they are not entitled to paid coverage. They

will be permitted to purchase health care coverage at the premium cost charged to the City.

Union’s Proposal
The Union proposes that employees receive the same health care insurance package as all

other employees. In exchange, the Union will agreed to take 80% of the prevailing wage as

stated in the CEA Agreement.
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Recommendation
For all the reasons stated in the section on Wages and Benefits, it is recommended that

the City provide health insurance to this bargaining unit in exchange for accepting 80% of the

preva?ling wage rate, as set forth above.

iv. Hours of Work and Overtime

City’s Proposal

The normal work week for regular fﬁll—time employees shall be fﬁi’ty (40)

hour per week. The City reserves the right, as operational needs and

conditions require, to establish and change hours of worlk, shifts and

schedules of hours.

 Overtime shall be paid in accordance with the Fair Labor Standards Act.

The proposal of the Union would seriously hamper operations and create built-in
overtime for equipment operators. Although the City proposed this language during negotiations,
it realized later that the language created overtime due to the flex schedules routinely and
historically worked by a significant number of equipment 0perat6rs. As testified to by
Commissioner Ciaccia, the Water Divisioﬁ runs a seven-day per week, 24-hou; operation which
requires coverage on the weekends and during off hours. A significant number of his equipment
operatofs wortk regular schedules that encompass weekend and Iate-hour work at straight-time
pay. The Union’s proposal would require overtime payment for schedules that have been worked
at straight-time for many years. The City’s proposal, on the other hand, maintains the historic-al

flexibility it has enjoyed. The City cannot effort significant overtime costs to be built into these

Departments.
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- Union’s Proposal

Hours of Work

The normal work week for regular full-time employees shall be forty

o (40) hours of work in five (5) eight (8) hour days, exclusive of time allotted

for meals, during the period siarting at 12:01 a.m. Monday to 12:00 midnight
Friday. The normal workday may be any eight- (8) consecutive hours,
Monday through Friday, between the hours of 7:00 a.m. and 4:30 p.m., with
one-half (2) hour lunch.

A.

D.

All employees who work a regular day shall be allowed no less
than thirty (30) uninterrupted minutes for a scheduled lunch
period, except for other mutually agreed upon schedules with
the Union. i

There shall be two (2) fifteen (15) minute rest periods on each
shift each workday. The rest periods, to the extent practicable,
will be scheduled during the middle two (2) hours of each half
shift, but they may not be scheduled immediately before or
after the meal period or at the start or end of a shift.

When an employee works beyond his regular quitting time, the
employee shall receive a fifteen (15) minute rest period if the
employee works two (2) hours, but less than four (4) hours for
each four (4) hour period, and in addition, a thirty (30) minute
meal period if the employee works four (4) hours or longer.
The City will dock employees on the basis of one-tenth (or six
(6) minutes per honr) of one hour (or six (6) minutes).

- Ali regular full-time employees shall be on a compensation basis of
two thousand-eighty (2080) hours per year. :
For these bargaining unit employees en the normal eight (8) hour day,
five (5) day per week work week, shifts are defined as follows:
1* shift The majority of his normal hours of work fall

after 7:30 a.m. and before 3: 00 p.m.

2™ shift The majority of his normal hours of work fall

after 3:00 p.m. and before 12:30 a.m. and an
. employee on such shift is to receive a shift
premium of fifty cents ($.50) per hour.

3™ shift The majority of his normal hours of work fall

between 12:30 a.m. and 7:30 a.m. and an
employee on such shift is to receive a shift
premium of sevenfy-five cents ($.75) per hour.
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Employees equally rotating between all three shifts shall receive
twenty-five cents ($.25) per hour. Al sl:uft premlums are paid on an hours-
paid basis only.

There shall be no pyramiding of overtime due to these shift premiums
or for any other reason.

Shift premiums are available only to employees assigned to the 27 and
3™ shifts and not to employees assigned to another shift who may work
-overtime that occurs during a shift that is subject to a (higher) shift
differential : ' _

Overtime Premium Pay

The City shall be the sole judge of the necessity for overtime. All
employees shall receive time and one-half (1-1/2) their regular rate of pay for
all hours worked in excess of eight (8) in one (1) day, or forty (40) hours in
the normal workweek. Overtime is to be calculated in thlrty (30) minute
increments.

All employees shall receive time and one-half (1-1/2) their regular rate
of pay for all hours worked on Saturdays and Sundays, outside the period of
their workweek, in compliance with the Hours of Work section, if applicable.

" All employees shall receive time and one-half (1-1/2) their regular rate
of pay for all hours worked om holidays, in addition to their holiday pay.

All paid holiday hours, paid sick leave hours, and paid vacations

" hours shall be counted as hours worked for the purpese of computing
overtime.

There shall be no pyramiding of overtlme or other premium pay
compensation, no overtime pay shall be computed on whatever total overtime
hours are the greater for the week, either on a daily oxr a weekly basis, but
not on both.

Overtime shall be distributed as equa!ly as possible within each
classification in each work unit on a continuing basis. The City shall credit
employees for all overtime hours worked and/or for overtime hours offered
for which employees have declined or failed to work for any reason.

Emergency overtime cannot be refased. An emergency is defined as -
an impairment to City services or operations which cannot be delayed until
the beginning of the next regular workday. However, an employee shall be
excused from emergency overfime provided the City can obtain a
replacement in time fo meet the emergency.

Overtime shall be equalized on a contfinuing basis. The City shall
credit employees for all overtime hours worked and/or for overtime hours
offered or which employees have declined or failed fo work for any reason.

The City will use its best efforts to provide employees with twenty-
four (24) hours notice for overtime, with the understanding that by its
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natare, overiime that resulis from an “emergency” is not susceptible to such
notice,

The Union argues that this language was proposed by the City during contract -
negog:ations. Even ¢mplcyees m tﬁe Wate:r Division work set Monday through Friday schedules. |
Those who work on the weekends as part of their regularly schedﬁlédlywork weelk do not I‘IE-CE'IVE
overtime on the weekends. Other trade union employees follow the above schedule, and this
bargaining unit is merely asking for the same benefits. The City’s ﬁroposal would allow the City
to change shifts at will and does not provide predictability for employees.

Recommendation

The above proposal is recommend as {vritten by the Union. However, the Hours of Work
and Premium Overtime provisions as written apply to employees who are not regularly scheduled
to work on Saturdays or Sundays. In addition to the» above proposal, it is recommended that the
parties draft a provision or addendum that would address employees who work in departments

that have 24/7 scheduling. Both parties agree that currently employees in the Water Division

~who work on Saturday or Sunday as a part of their regular work week do not receive overtime on

the weekends. I do not believe that the City intended to build in automatic overtime for these
employees. Therefore, a limited exception for these few employees must be written into the
agreement to avoid the automatic overtime. The City’s proposal, as stated above, is too open and
vague. It would place the City in a position to change schednles and shifts as it pleases, which

would seriously disadvantage the employees who desire predictability in scheduling. The City’s

- proposal throws out all the above crafted language merely to avoid a situation for a few. The

better idea is to keep-the language, as written in the Union’s proposal above, and add a
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modification to keep the practice as it has been for employees regularly scheduled on Saturdays -

and Sundays, thus avoiding automatic overtime.

V.  Recognition

Citv’s Proposal

The following job classification are recognized and are represented on a sole
and exclusive basis by the CEO Union:

. Consiruction Equipment Operator A
. Counstruction Equipment Operator B
. Master Mechanic ,

As with its “hours of work” proposal, the City is attempting to keep the language for this
first contract straightforward and simple. The City’s proposal recognizes the MCEQ Union as
the sole and exclusive representative for the three job classifications which it represents.

This article represents another provision of the “Tentative Agreement” that was
unilaterally changed by the Union in its draft. Again, the Union sought the inclusion of
references to the CEA Agreement and also attempted to bind the Cityr to the CEA contract for

future increases that would occur beyond the expiration of this Agreement ~ items that were

-never proposed or agreed to by the City. The Upioﬁ also unconventionally seeks the inclusion of

wages in the Recognition article. Overall, the Union’s proposal is nothing more than an effort to
have a traditionally simple article serve as a vehicle to secure its position in the ﬁotly—contested
and litigated “prevailing rate” litigation,

The City’s proposal is simple language traditionally seen in recognition clauses. Nothing

more is needed.
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Union’s Proposal

‘Cleveland recognizes that the CEO Urion is the sole and exclusive
s representative of those persons who are employed by the City and its
departments to operate and repair the construction equipment that is
N described in the Craft Jurisdiction section of this Collective Bargaining
Agreement. Those Cleveland employees are divided into the following job
classifications, which are all craft positions recognized by Cleveland’s Civil
Service Commission.

» Constrnetion Equipment Operator A
*» Construction Equipment Operator B
* Master Mechanic

This is only a portioﬁ of the Union’s proposal on Rccplgnition. The entire proposal is
stated in the section on Wages and Benefits. It seeks to recognize the job classifications of this
bargaining unit as “craft positions,” which require qualification by Cleveland Civil Service
Commission. The City offered no evidence to dispute that testing requirement or “craft position™

status. Nor did the City present evidence to dispute that the MCEO Union should be recognized

as the sole and exclusive representatives of all person who operate and repair the construction

7

equipment identified by Mr. Madonia, President of the MCEO Union. Mr. Richiutto, City’s

Director of Public service, testified that be had no problem with the concept that only the

s% construction equipment operators employed by the City should operate and repair the -

- construction equipment. Reco gniﬁbn of a job classification without an explanation of what

equipment is _operated by persons who hold that job classification is meaningless.
Recommendation

The following job classification are recognized and are represented on
a sole and exclusive basis by the CEO Union:

. Construction Equipment Operator A
. Counstruction Equipment Operator B
. Master Mechanic




]

i

The City’s proposa.l on Recognition is recommended. The Union’s proposal on -
recognition references the equipment lisfeE in the Craft Jurisdiction a.rtide, and the Union’s
versign of that Article wa.; ﬁbt rewlﬁmended. (Séé above.) The City’s vérsion is simple and
closcljr tracks the language of the “Tentative Agreement.”

In the “Tentative Agreement,” the Recognition clause also contains information on wage
rates. I have dealt with these issues separatefy, and they m.ay be combined or put in separate
sections. If combined, they will be nearly identical to the language in the “Tentative Agreement™
minus the clauses with which £he City took issue, i.e. attachment of the CEA Building
Ag;rgement, and tracking the wage rate increases as stated in the Building Agreement beyond the
expiration of the Agreement. It is my understanding that the Union had originally agreed to

remove these references prior to the Tentative Agreement coming unraveled.

VI Duration

City’s Position

The City proposes that the Agreement expire on June 30, 2004. The parties had initially
agreed to an expiration date of March 31, 2004. However, since the parties are now beyond that
date without a contract,‘the City proposes the expiration date of June 30, 2004. The City had
contracts with appréximateiy thirty other unions. Every one of those agreements expires on
March 31, 2064. Itisthe City’s desire to get this Union on the same timetable as the City’s other
Union contracts. Hoﬁever, the incorporation into the contract of an expiration date that has

already passed does not make sense. Likewise, it is not reasonable to allow this small group of
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-employees to set a wage pattern for the City’s 7,000 unionized employees, which would happen
if an expiration date of March 31, 2006 01; 2007 ‘Wcre récorﬁﬁiended. Itis fhe City’s intenﬁéﬁ to
propose an'expiréﬁon date of March 31, 2007 duriné its ﬁegoﬁaﬁon of a suceessor agreement |
with s Union, which will be occurring a couple of months. It should be noted, as well, tﬁat the
Union’s proposal was, until fhc eﬁcning before the féét—ﬁndiug hearing, for the contract to expire

on March 31, 2004. It wés willing to accept a short time frame fdr the agrecment, c*;.ren back in.

December 2003,

Union's Proposal
%g The Union proposes that the Agreement begin on January 1, 2004 and expire on April 30,
i‘ 2006. The City’s proposed expiration date of June 30, 2004 is irrational. The parties will have,
at best, an agreement which lasts 39 days.
The Union’s proposed expiration date would coincide with CEA Building Agrcement,
which the City has stipulated has long been the basis for determining these employees’ pay. The
7 inception date of January I, 2004, is based upon the date that the City promised it would start the
benéfits noted above. The City should be held to this start date. The Agreement must last longer
than 39 days and the Union proposes it last until April 30, 2006, |
Recommendation |
It is recommended that the Agreement between the parties have a retroactive start date of

January 1, 2004 and extend until March 31, 2005, I believe that it is absurd and a waste of

precious resources for the City and the Union to be required to renegotiate this Agreement in 39
days. This has obviously been a very contentious negotiation. The parties should live with an |

Agreement longer than just 39 before having to start back into negotiations again. In March
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- 2005, the City should have their negotiations with other unions finished and will have the pattern

set by unions larger than the MCEO. At that time, the City and the MCEO can negotiate a
céntract with expires in 2007 to get this Union back on track with the expiration of other union
emplSyees. .By March 2005, the parties also may have a resdlution of the pending litigation
which may be helpful in negotiating the appropriate prevaﬂing wage rate to use.

The retroactive start date of January 1, 2004, is recommended. This is the date the City |
origiﬁally planned on starting the benefits before the negotiations soured. This Union has been
Withouf a pay raise for a couple of jrears. Although a retroactive date may not work for health

carerbeneﬁts, all the other benefits are monetary based can easily be effective retroactively to

Janmary 1, 2004.

Tentative Agreements

The parties have agreed that the following Articles, which were part of the Union’s draft
of the Tentative Agreement, are still viable and should be incorporated into this fact-finding
report as written in that document. They are:

. Purpose

. Management Rights

. Union Rights

. No Strike/No Lockout
. Limited Right to Strike

. Non-Discrimination

. Union Security and Check Off
. Union Representation

. Union Visitation

. ~ Seniority

. Probationary Period

. Labor Management Committee
. Lay Off *

. Recall

. Leave of Absence
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= Military Leave
. Family Medical Leave
» . CalllnPay
. Personnel Records
. " Discipline
. Parking Ticket
. Grievance Procedure

. Voluntary Dispute Settlement Procedure

» Addendum B - Drug Testing

. Addendum C - Injury Pay Program

May 10, 2004
Cuyahoga County, OH

Submitted by:

iy a%ﬁéé&fé@x

Vlrglma(yallace-(:uny Fact-finder
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s ' ; " CERTIFICATE OF SERVICE

* Onginals of this Fact-ﬁndmg Report and Recommendations were served upon Jon M.
Dileno, Esq., Duvin, Cahn & Hutton, Erieview Tower, 20" Floor, 1301 East Ninth Street,
Cleveland, Ohio 44114, and upon Stewart D. Roll, Esq., Persky, Shapiro & Amoff, Signature
Square I, 25101 Chagrin Blvd., Suite 350, Cleveland, Ohio 44122-5687, by email and by
express overnight mail, and upon Dale A. Zimmer, Administrator, Burean of Mediation, State
Employment Relations Board, 65 East State Street, 12 Floor, Columbus, Ohio 43215-4213; by

regular mail, this 10® day of May, 2004.
7/ oy ﬁ%

Vlrgmla ace-Curry Fact-Finder




-~ . EXHIBIT“L”

SERB Order dated August 25, 2005 in SERB Case No. 02-REP-06-0116
D'i‘re‘ctin_g an administrative hearing on the questions raised in State ex rel. Consolo v.

Cleveland (2004), 103 Ohio St. 3d 362.
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STATE OF OHIO
STATE EMPLOYMENT RELATIONS BOARD

In the Matier of
Municipal Construction Equipment Operators' Labor Council,
Petitioner,
and
‘Internationai Union of Operating Engineers, Local 18,
Employee Crganization,
and
City of Cleveland,

Empioyer.

Case No. 02-REP-06-0116
ORDER DIRECTING ADMINISTRATIVE HEARING

Before Chairman Draks, Vice Chairman Gillmor, and Board Member Verich: August
25, 2005..

On April 11, 2005, the Municipal Construction Equipment Operators’ Labor Council
(“Petitioner”) filed a Petition for Administrative Hearing with SERB, in which it requested
that the Board appoint a hearing examiner-to adjudicate certain issues that the: Ohio
Supreme Court had found to be within the agency’s jurisdiction in Consolo v. City of
Cleveland (2004), 103 Ohio St. 3d 361.

In that case, employees formerly represented by the International Union of
Operating Engineers (“Employee Organization” or “Local 18”)) and since January 30, 2003,
represented by the Petitioner, had claimed that the City of Cleveland (*Employer”) had
unlawfully failed to pay them prevailing wages. The Court concluded that the employees’
claims turned on a number of issues that were within SERB’s jurisdiction to determine.

On May 2, 2005, Local 18 and the Employer filed a Joint Motion to Strike the
Petitioner's Petition for Administrative Hearing and Brief in Opposition. The Petitioner
responded by filing on May 11, 2005, an Opposition to Respondents’ Motion to Strike
Petition for Administrative Hearing.

EXHIBIT
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Order
Case No. 02-REP-06-0116
Page 2 of 3

N We have considered the arguments raised by Local 18 and the Employer
‘maintaining that the Board possesses no legal authority to conduct such a hearing outside
the parameters of an unfair labor practice charge proceeding. However, in this particular
matter, in which the Ohio Supreme Court has specificaily identified issues that it says must
first be addressed by SERB, we have decided to exercise our plenary jurisdiction to resoive
them. We are cognizant of the mandate of Ohio Revised Code §4117.22, which charges
SERB with construing Chapter 4117 liberally to promote orderly and constructive
relationships between public employers and public employees.

It is our conclusion that holding the requested hearing and resolving underlying
issues that have been specifically identified for us by the State’s highest court will serve to
promote orderiy and constructive relationships among these parties.

Accordingly, we deny the Joint Motion to Strike the Petition, grant the Petition and
order that testimony be taken before an Administrative Law Judge, upon notice to the
Petitioner, the City, and Local 18, for the purpose of preparing recommendations to the
Board on the following questions:

(1) Whether before April 1, 1984, Local 18 ever was the deemed certified
representative of those persons employed by the City as construction equipment operators,
who are now represenied by Petitioner as their exclusive bargaining agent.

'(2) If Question No, 1 is answered affirmatively, how long may a desmed certified
representative retain that status if Local 18 never complied with the reporting requirements
of Ohio Revised Code Section 4117.197

(8) Was Local 18 the “exclusive repreéentative” of those persons employed by the
City as construction equipment operators anytime during the period of 1994 through 19987

(4) Did Local 18 negdtiate with the City a decrease in compensation of those

~ persons employed by the City as construction equipment operators without their knowledge

or consent?

~ (5) Did Local 18 falsely inform the City that those persons employed by the City as
construction-equipment operators had agreed to a decrease in compensation?

(6) Were the wages of the const.ruction equipment operators who were appellees in
the Consolo case the result of collective bargaining between Local 18 and the City?

(7) Did the City and Local 18 negotiate and implement a benafits package that
provided the construction equipment operators described above in Paragraph (6) with
equal or better benefits than are provided by the City Charter?



Order - -
Case No. 02-REP-06-0116
Page 30f3

It is so ordered.
'Y

DRAKE, Chairman; GILLMOR, Vice Chairman; and VER]CH Board Member,
CONCUr.

d«ﬁ(ﬂ{fb@ l

CAROL NOLAN DRAKE, CHAIRMAN

| certify that a copy of this document w served upomparty S
representative by regular U.S. Mait this u’x _day of

AR,

DONNA J. GLANTON, ADMINISTRATIVE ASSISTANT
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EXHIBIT “M”

‘Sworn statements of Cleveland Chief of Personnel Management admitting that CEOs

are not given paid sick leave and do not recéive benefits of employment
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a IN THE COURT OF COMMON PLEAS
~ CUYAHOGA COUNTY, OHIO

451905

SANTO CONSOLOQ, et al. ) CASE NO.
| ) | -
Plaintiffs, ) JUDGE WILLIAM J. COYNE
) RESPONSES TO" .

vs. . ) FIRST REQUEST FOR ADMISSIONS .

CITY OF CLEVELAND, OHIO,etal. )  CITYO AND o V= D%

" Defendants. ) NOV 1k Z001 J

. CITY OF CLEVEIEALI\LEJ)V
- TOF L

Plaintiffs, by and through their indersigned counsel request, %%Eéoﬁ Mc?c_l;lvith the provisions
{{ of Civ. R 36, that Defendant City of Cleveland (hereafter “Cleveland™) shall admit or deny the

following contentions to Stewart D. Roll, at Persky, Shapiro & Arnoff, L.P.A., 50 Public Square,

14IlO Terminal Tower Cleveland, Ohio 44113-2204, within thirty-one (31) days from the date of
i mailing.

Failure to admit the gennineness of any docu:i:eﬁis 01; tﬁé’ truth of any matier as req s ied vl

~ resultinan applicafion to the Court for an order reqﬁﬁng payment of all expenses inctured in the

proof thereof, including reasonable attorneys’ fees, in accordance with Rule 37(C) of the Ohio Rules
of Civil Procedure.
INSTRUCTIONS AS TQO REQUEST FOR ADMISSIONS
1.  The Defendant lsto 'divulge all inforshation which is in the Defendant’s possession,

b
hg

§ - ‘custody or control or which can be ascertained upon reasonable investigation of areas within the
7 Defendant’s control and/or access.

EXHIBIT
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2. The knowledge of the Defendant’s atforney is deemed to be the Defendant’s
knowledge so that, apart from privileged matters, if the Defendant’s attorney hés knowledge of the
information sought to be elicited herein, then the knowledge must be int;orporate;i inté ‘the .
Def:ﬁdant’s responses even if sﬁch information is unknovm tﬁ the Defendant individually or
personally.

3. Anobjection to a specific Request for Admission by Defendant’s attorney must state
the reason(s) for which the objection is ;;nade; a general objection is not suﬁcien_t and results in an
Admission.  If Defendant refuses to answer any Admission in whole or in part, it should describe
the basis for its refusal to answer, including any claim of privilege, in sufficient detail so asto permit
the courtto adjudicate the validity of the refusal, and identify each document and oral communication
for which a privilege is claimed.

4. The space for a response following each Admission is furnished in compliance with
Civil Rule 36(C) and is not intended to limit the response in any way or to suggest the length of the
answer that is desired. Full and complete answers are ret;:juested. If additional space is necessary to
complete any answer, then Defendant should attach continuation sheets at the end of these
Admissions and indicate on the continuation sheets the number of the admission being answered.

5. Whenused herein, “Constraction Eqﬁipment Operator” means Construction Equipment
Operator Group A, Construction Equipment Operator Group B, and Master Mechanics employed
by Cleveland.

6. When used herein the “City of Cleveland” or “Cleveland” includes its employees,
departments, divisions, directors, commissioners, officers, officials, branches of government,

commission members, board members, agents and attorneys.




REQUESTS FOR ADMISSION.
REQUEST FOR ADMISSION NO. 1: Each of the following Plaintiffs (identified by the prefix
alphabetical letter) were or are employed by Cleveland as Construction Bquipment Operators Group

A Ymitted for 1{a) to 1(s).

a. Charles E. Adkins

‘RESPONSE:

b. John L Jatsek

RESPONSE:

c. J.C. Blade

RESPONSE:

d. Rade Martin

- RESPONSE:

e. Curtis Campbell

RESFPONSE:

f. 7 Frank Miklausich

RESPONSE:



E

RESPONSE:

2 h

~ RESPONSE:

i

RESPONSE:

iR

RESPONSE:

k.

RESPONSE:

1.

RESPONSE:

m.

RESPONSE:

Louis Cipriano

Rodney Perry

Roman Dowhaniuk

Dave Pollard

Leonard J. Duncan

Jeff J. Prebish

Michael W. Graley



o
%
¥
s

Eadieies

nn. Brady Reid .. ... .

RESPONSE:

® 0. Daniel P. Ridzy

RESPONSE:

. P Michael D. Woods

RESPONSE:

q. Herman Weaver

RESPONSE:

I. Milton Wright

RESPONSE:

5. Reginald D. Weaver

RESPONSE:




REQUEST FOR ADMISSION. NO. 2: The following Plaintiffs were dr are employed by

Cleveland as Construction Equipment Operators, Group B admitted for 2(a) to 2(n) and
. 2(p) to 2(g).
a. Robert Conley

RESPONSE:

b. William Leon Medlea

RESPONSE:
Eg c. Santo Consolo
‘ RESPONSE:

d.  Phillip F. Montalbano

‘ RESPONSE:
E:? e Lawrence C, Douglas
RESPONSE:

f. Jorge Morales |

RESPONSE:




g.. . John Gentile .

RESPONSE:

% h. . Timothy J. Ringgenberg

RESPONSE:

i Willie Highsmith

RESPONSE: -

j- Royce W. Robinson

RESPONSE:

k. Eugene Jackson

RESPONSE:
¥

l.  Anthony Sciarabba

RESPONSE:

m. Frank P. Madonia

RESPONSE:




n. Curtis S. Seggie . .

RESPONSE:

® 5. Marcelino Maldonado. =~~~ -

ied. d aster mechanic.
RESPONSE.: Denied. Employed as a mas

p. . Samuel Thomas

RESPONSE: |

q. Anthony S. Mangano

RESPONSE:

UEST FORADMISSIONNO. 3: The following Plaintiffs were or are employed by Cleveland
Admitted for 3(a) and 3(b).

i
0

as Master Mechanics:

a Mareelino Maldonado

RESPONSE:

b. Anthony F. Mangano

RESPONSE:

1
i
4




REQUEST FOR ADMISSION NO. 4: That Cleveland does not accrue, and has not, since 1992,
accrued an entitlement to paid sick leave for Construction Equipment Operators Group A and Group
B, nor Master Mechanic employees .

RESPONSE: admitted. -

REOUEST FOR ADMISSION NO. 5: Cleveland pays Construction Equipment Operators and

Master Mechanies for sick days only if the employee has accrued an entitlement to sick leave during

service for Cleveland in some other employment classification.

RESPONSE:  admitted.

REOUEST FOR ADMISSION NO. 6: Admit that Cleveland does not and has not since 1992

provided any paid holidays for employees who are Construction Equipment Operators.

RESPONSE:  Admitted.

REQUEST FOR ADMISSION NO. 7: That state law requires that Cleveland make payments to

the Public Employees Retirement System in such amounts as certified by the public employees

retirement board under R.C. Sec. 145.12.



No. 7 (continued)
RESPONSE: 3‘“1 ted.

REQUEST FOR ADMISSION NO. 8: That no part of the amounts deposited in the public

employees retirement system by Cleveland pursuant to R.C. Sec. 145.12 is vested in or credited to

the individual account of any employee.

RESPONSE: The answering party cannot truthfully admit or deny this matter. The
information sought is not known by answering party. It is not
known how the public employment rretirement system dlstrlbutes or
credits funds forwarded by the City of Cleveland.

Ay
5

REQUEST FOR ADMISSION NO. 9: That the City of Cleveland neither withholds nor deposits

with the U.S. Government, on behalf of any Plaintiff, any tax on wages imposed by the Federal

Insurance Contributions Act (social security).

RESPONSE: Admitted.

REQUEST FOR ADMISSION NO. 10: That Cleveland has notat any time withheld nor deposited

with the U.S. Government, on behalf of any Plaintiff any tax on wages imposed by the Federal

Insurance contributions Act (social security).




No. 10 (g:pntinued')
RESPONSE:  Admitted.

&

REQUEST FOR ADMISSIOE NO. 11: That since May 12, 1998, Cleveland has not included

a pension cost amount in the wage rate for Plaintiffs.

RESPONSE: Denied.

REQUESTFOR ADMISSION NO. 12: That the City of Cleveland does notinclude and has never

included an amount in the wage paid to Plaintiffs, with respect to their service for Cleveland as

Construction Equipment Operators, any amount of the cost of an apprenticeship training program.

RESPONSE: Admitted that the City of Cleveland currently doss not include an

amount in the wage paid to CECs any amount:relative to cost of an
s apprenticeship training program. The respondent cannot truthfully
e admit or deny the City of Cleveland has never done so.

REQUEST FOR ADMISSION NO. 13: That the City of Cleveland does not provide Plaintiffs with

any: Admitted for 13(a) to 13(H).

A, paid vacation leave;

B. paid personal leave;

C. paid funeral leave;

iy




i D. paid court leave;

E. g:oup term life insurance;
F. longevity pay;
& G clothing allowance;
H. the opportunity to participate in a group dental insurance plan;
I. - medical and hospitalization insurance, -

Denied. CEOs & Master Mechanics can parchase:zthis insurance at City rate.
with respect to their service as Construction Equipment Operators.

RESPONSE: Admitted for 13(A) to 13(H). See above for 13(I).

REQUEST FOR ADMISSION NO., 14: That the City of Cleveland does not make any payment
or deposit into the Construction Industry Service Program (*CISP™) fund on behalf of any of the
Plaintiffs.

RESPONSE: Admitted. -

A

OF COUNSEL: A ‘

STEWART D. ROLL (Reg. #0038004)
PERSKY, SHAPIRO & PATRICIA M. RITZERT (Reg. #0009428)
ARNOFF CO.,L.P.A. PAUL R. ROSENBERGER (Reg. #0069440)

50 Public Square, 1410 Terminal Tower
Cleveland, Ohio 44113-2204
(216) 241-3737

Attorneys for Plaintiffs




YERIFICATION

e STATE OF OHIO , )
& ) SS:
COUNTY OF CUYAHOGA )
& CITY OF CLEVELAND CHIEF OF PERSONNEL MANAGEMENT BETSY McCAF FERTY,
being first duly sworn according to-law, deposes and says that she has read the foregoing Responses to

First Request for Admissions to Defendant City of Cleveland, and they are true to the best of her

knowledge, information and belief.

St I o™

BETSY/McCAFFERTY |
N

SWORN TO BEFORE ME AND SUBSCRIBED in my presence this 15th day of January 2002.

NOTARY PUBLIC .
' Tz gLt




L __ EXHIBIT “N”

- Codified Ordinances of Cleveland, Sec. 171.31 “Sick Leave,” effective October 29, 1980

®This code section provides paid sick leave for all full-time hourly rate employees
~ except craft employees paid at building trades prevailing rates.




City of Cleveland Codified Grdinances, Chaper #171 http-//caselaw, lp findiaw.com/clevelandcodes/oco%iFpa... City of Cleveland Codified Ordinances, Chapter #171 htip:ffcaselaw.Ip. findlaw.convclevelandeodes/ecot5Epa...
Search Cleveland Codes | S447e#] [Search Tips) ‘The members and the Clerk of Council, the Mayor, the directors of all departments, the

cominissioners or chiefs of all divisions, the City Treasurer anffall cashiers in the City Treasury,
the chiefs or heads of all bureaus or offices of record, the deputies of any of them, the members of
all boards and commissions and clerks or other employees whose duties involve the handling of

money belonging to the City, or the purchase or sale of anything in behalf of the City or the
PART ONE — ADMINISTRATIVE CODE negetiation or making -of contracts in behalf of the City, shall before enterinig upen the duties of
such office or employment, take and subscribe to an oath or affirmation 1o be filed and recorded in

Title XI — Em ployment And Compensation ‘ the office of the Clerk of Council in subslanl:ally the Pollowing form:
. UL __do solemnly swear that { will support the constitution of ll:e United
Chapter [71 ~— Empleyment Frovisions - States and the Constitution of the State of Ohio, and that [ will faiihfully, honestly, and impartially
discharge the duties of the office of ————— of the City of Cleveland, $tate of Ohio, during
Complete to June 30, 2005 ) my conlinuance in said office. ‘

Note; The legislative history of this chapter, except where specifically noted at the end of a
section, is as follows: Ordinance No. 63410-A, passed September 22, 1924,

Swom to before me and subscribed in my presence this day of LAD. 19
fsigr/

CROSS REFERENCES Nolary Public.”

Workmen's compensation, O Const, Art II §35; RC Ch 4123 The oath herein prescribed may be administered by the Mayor oF the Cletk of Cuuncil the

Offcers requite 10 take ot ofoffce, O Const, Art XV §7; Chrte § 194 dieeor of ary depacitent, the coutniseoner o cief ofany division o offceor by any potay
vil Service, O Const, Art XV §10; 24 et seq.
Civii § Q £, §10; Charter § 124 et seq 171.02 Hours of Employment
Compensation of officers and employees, Charter § 191, COCh 173~ ) . : )
: : In all departmental divisions having planis or functions that sre required to be continugusly
Contract interest, Charter § 195; CO 615.10 ' operated twenty-four hours a day, the direciors of the departments concemted may provide, within
the limit of the number fixed by the Board of Contrel, for as many shifts and crews to man them
Hours of labor, Charter § 196 &s in their judgment shall best conduce to the successful and efficient operation of such plants or
functions. Such director may alse prescribe a schedule fixing the hours during which each shift

Minimum wage, Charter § 198 shall work and the days each crew, and the employees in each crew, shall work. However, such

Validity of bond. RC 1.34. 733,71, 3929.14 et ge schedule shall be so arranged that each employee in each crew shali be employed not less than
e ’ R A * 165 hours out of every 840 hours of such continuous operation. .

Deductions for municipal income tax, RC $.42; CO 191.1302 (Ord. No. 104274. Fassed 5-25-36)

Sick leave, RC 124.38 17103 Reserved

Public Employees Retirement System, RC Ch 145
Note: Fornmer Section [ 71.03 was repealed by Ord. No. 1294-77, passed 3-2-77, eff- 5-3-77.
Conduct and delinquent charges, RC 733.34 et seq.

171.04 Special Hazard Employment
Bond, RC 733.69 et seq.
Whenever it shall be necessary, as delermined by lhe department head concerned, to assign one or

Expenses for attendance at conference or convention, RC 733.79 more employees of the City tv inspection duties in apy tunnel or. tunnelling operation being

Workmen' nsati tuarial services, CQ 127,10 conducted by or for the City, and such assignment involves an vausuat hazacd to the lives or limbs
OmENS CompensEion actia S ' of such employees by reason of the nature thereok, it shall be lawful fer the Board of Control, by
17101 OQOath of OFfice apprapriate resolution duly adopled, to provide for extra compensation for such employees over
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and above the rates otherwise provided in the Salary and Compensation Schedule while they are
80 assigned and so engaged in such hazardous work. Such exira compensation so provided and

authorized may be paid as consideration for the specially hazardous nature of such assignment and

work.
{Ord. No, 748-54, Passed 3-13-34, eff 3-17-54)

171.05  Overtime Work; Compensatory Time Off

{a) Employees of the City may be entitled to compensalion in money at a rate not to exceed one
and one-half times the reguiar rate established for the work performed by such employee for all
hours worked on a heliday and for each hour worked in excess of eight hours per day, or in excess
of forty hours during any work week. In lieu of the monelary compensation as herein provided,
employees may be granted compensatory time off from the perfonnance of duty during regular
houts or work st a rate not t0 exceed one and one-half hour for each hour of overlime work,

(b) The inclusion or exclusion of empioyees to the beneflits of this sectiot shall be determined by

resolution of the Board of Centrol.
{Ord. No. 1003-86. Passed 3-12-36, ¢ 5-14-86)

171.06  FPay for Shift Differential

All regular full-time employees of the City may be paid a shilt difTerential as [oliows:

(a) Twenty-five cents (3.25) per hour to all those employees régul&rly assigned 1o, and working
the majority of their hours on the aftemoon shift between 2:00 p.m. and 12:00 midnight;

{b) Twenty-five cents (3.25) per kour to all those employees regularly assigned to, and working
the majority of their hours on the night shift between 12:00 midnight and 8:00 am.; and

(<) Twenty-five cents (3.25) per hour 1o all those employees regularly assigned o rotating shifts,

{d) The shilt differential euthorized in this section may be paid notwithstanding maxiunum
compensation schedules estsblished by other ordinances relating to compensation.

The inclusion or exclusion of a group of employees to the benefits of (his section shall be
determined by the Board of Control upon the recommendation of the director of a department, the
commissioner of a division or the Mayor for a board, commission or miscellaneous smployee.
(Ord. No. 1506-89. Passed 6-12-89, eff. 6-19-89)

171.07 Longevity Pay

Beginning in 2001 and centinuing each calendar year thersafier, all regular full-time employees of
the City, when the agreement includes a longevity payment schedule, except employees covered
by 2 collective bargaining agreement, where the sgreement includes a longevity payment
schedule, members of boards and commissions, members of the building trades paid on the basis
of building trades’ prevailing wages and employees whose longevity pay is established by other

sections of the Codilied Ordinances, shall receive longevity pay on or before March 31 of the
current year in the amount set forth below, based upon the length of the person's service with the

12/16/2005 9:09 AM
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City on ot befere March 1 of the current year, as foltows:

Years Anhua] Payment

5through 9  $300.00
10 through 14 347500
15 through 19 $575.90
29 through 24 $700.00
Qver 24 $800.00

(Ord. No. 308-01. Passed 3-26-01, efL, 4-2-01}

171.071 Lougevity Pay for Division of Pelice and Division of Fire

Beginning in 2001 and continuing each caieﬁdar year thereafter, all umiform meinbers of Lhé
Division of Police and the Division of Fire shall receive longevity pay lo reward length of City
service, pursuant to the feilowing schedule:

Years of Seﬁice Annual Payment

5 through 9 $300.00
i0 through 14 $475.00
L5 through 19 3575.00
20 through 24 $700.00
Over 24 $800.00

(O, Mo, 552-01, Passed 3-26-01, efF. 4-2-01)
171.08 Absence of Officials; Acting Ofﬁcials

(a) Whenever any officer in the administrative service other than the Mayor ig for afiy reason
unable to attend to the performance of his official duties, or wlienever he expects for any reason to
be absent from the City on any day when his office is required 1o be kept open, he shali at once
notify his immediate supetior of such disability er absence. Such superior, if the nature of the
office or its duties so requires, shall designate another officer or employee in the samé department
to perform the duties of such- office, under the supervision of such superior efficer, or such
superior officer may himself perform such duties during such time as the absence or disability of
the officer continues.

(b) In the cese of & disector who may be performing the duties of Mayor as Actling Mayet, he shall
have power to designate one of the officers or employees of his depariment as acling director
thereof. Such person so duly designated as an acting official shall have, while so acting, all the
rights, privileges and powers which appertain to the office so filled by the acting official. When
any person 5o designated to perform the duties of an officer who is absent or unable to perform his
duties is required to sign any official document pertaining to such office, he shail sign it as acting
director, acting corimissioner or otherwise, using Ihe word “acting” before the litle of the officer
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approval of the Director of Law as to legal form and sufficiency of the bond. However, the bond .

of the Director of Finance and of the Diivector of Law shall also be approved by the Mayor. The
premiums on all such bonds shali be paid by the City from the appropriate funds provided for such
purpose. ’

{Ord. Ne. 111-49. Passed 2-14-49}

171.15 Bond of Mayer

Before entering upon the duties of his office, the Mayor shall give bond ef five thousand dellars
{55,000) conditioned upon the faithful performance of the duties of his office during lis
incumbency thereof, including the dutics as member and President of the Sinking Fund
Comimission, which Commission shall pay one-half of the premium on the bond.

{Ord. No_ 381-A-42. Paased 6-8-42)

i71.16 Bonds of Directors, President of Couucil, Commissioner of Accounts
and City Treasurer ‘

Before entering upon the duties of his office each of the following officers shall give bond in the
sum set oppusite his title, conditiored upon the faithfil performance of his duties during the
period concurrent with the term of the Mayor of the term for which elected, and shall give like
bond for each subsequent term of appointment or election:

Diirector of Law, as such, and as member of the Sinking Fund Commission  $10,000
Director of Finance, as such, and as member of the Sinking Fund Commission 50,000
President of Council, as such, and as member of the Sinking Fund Commission 5,000

Dirgctor of Public Utilities 25,000
Director of Port Control ’ 25,000
Director of Public Service . 10,000
Director of Parks, Recreation and Properties ) 10,000
Director of Public Heaith ' 10,000
Director of Public Safety ) 10,000
Director of Community Development 10,000
Commissioner of Accpunts 50,000
City Treasurer . 3,000,000
Income Tax Administrator 100,000

(Ord. MNo. 1830-92, Passed 10-5-92, ell. 10-9-22}
171.17 Bond ol the Baikiff of Municipal Court
Before entering upon his duties as the Bailiff of Municipal Court, the Bailiff shall give bond of not

less than ten thousand dollars (5190,000) conditioned for the fuithful performance of his duties.
{Ord. No. 2058-51. Passed 12-17.51, eff. 12-21-51} ‘

1271672005 9:09 AM
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17118 Filing Bonds and Insurance; Record >
Al official bonds, all pelicies of insurance and all other instruments of indemnity or guaranty
required under any provision of ordinance or law shall be filed with the Commissioner of
Accounts who shall preserve and keep safe the same. Nu such instrument shall be surrendered
from his custedy except upon the order of the Director of Law. He shall maintain a record in
which shall be entered under appropriate headings all such instruments and such record shall
show the nature of the instrument, the amount thereof, the purpose for which issued, the principal
and surety thereon, the depsriment filing the same, the date of the approval and by whom
approved, the expiration date thereof and other infermation as he may deem pertinent. The official
concerned with the taking or approving of any such instrument shall file the same forthwith with
the Commissioner for safe keeping and record.

(Ord. No. 1608.46. Passed 2-3-47)

171.19 Lists of Bonded Employees

The Mayor shall certify to the Civil Sérvice Commission a list of positions and offices, the
incumbents of which are required to be bonded by or pursuant to the terms of Section 171.14,
together with the amount of the bond reguired in each case. He shall also certily such lists or parts
of lists as include the pesitions in any administrative department to the director of such
department and to the Director of Law, The Secretary of the Sinking Fund Commission shali
certify & similar list covering the positions in the employ of the 3inking Fund Comumission. The
Director of Finance shall certify to the Civil Service Comnission a statement of all bouds [iled
and recorded in his office as tequired by Section 171.14,

{Ord. No. 71981, Passed 12-28-25)

171.20  Appointing Officer Responsible for Bonding

Each appeinting officer or authority shall see that every officer or employee appointed or subject
to removal or suspension by him, and required to be bonded, shall givé such required bond,
effective at the time of apprintment, or at the time when the requirement of such bond becomes
effective. Any such appointing officer or authority who neglects or refuses to see that such bond is
given shall be liable to the City For any loss which may accrue to the City by reason of the lack of
such bond. )

{Ord, No. 7198, Passed 12-28-15)

171.21 Appointmeﬁts Mot Effective until Bonding

Mo appeintment to any office or position shall bz deemed 1o be effective uniil the appeintee
thereto shall be covered by a valid bond, when such bond is required by the Mayor or by Section
171.14. The Civil Service Commission shall not certily the payroll or account of salary of any
persan in the classified service required by the Mayor or by Section 171.14 to be bended, for any
period when the certificate of the Director of Finance does not show such person lo have been
vovered by & bond as required.

{COrd_ No. 71981, Pessed 12-28-25)

171.22 Hospitalization Deduction
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The Treasuret, pursuant Lo the authority of RC 1739.15 is hereby authorized to deduct from the
salaries ur wages of employees subscribing to any nonprofit hospital service plan, incorporated
and eperating under the provisions of RC 1739.01 et seq. such amounts monthly as have been
stipulated by such employees in wrilten suthorization filed with the Treasurer requesting such
deductions. The Treasurer is hereby authorized to make remittance to such nenprofit hospital
service plans so incorporated and operating, of the aggregate amount of sums so authorized to be
deducted and to transmil the same to such organizations on the {ifleenth day of the month
following the date of such deductions,

{Ord. No. 1163-39. Fassed 7-24-39)

171.23  Voluntary Deductions For Public Employees Retirement System

The Treasurer is hereby authorized to deduct from the salary or wages due those officers and
employees of the City who have filed with the Treasurer a written request authorizing such
deduction, the amount specilied in such authorization to be deducted at the time fndicated in such
authorization and to transmit the money so deducled to the Public Employzes Retirement System
for and ¢n behalf of such officer or employee, s an agreed payment théreto permitied under the
statutes of Ohie relating to withdrawal of exemption from membemship in the System or for
obtaining of pension credit for conwibuting service duting such peried as may be ailowed
thereunder.

(Qrd. No_ 86-A-52. Pagsed 2-18-32, eff. 2-19-52}

171.24  Voluntary Deductions for Employees Credit Unions

The Commissioner of Accounts is hereby authorized to deduct from lhe's;lary or wages due those
officers and employees of the City who have filed with the Commissioner a wrilten request
authorizing such deduction, the amount specified in such authorization to be deducted at the time
indicated in such authorization. The Treasurer shell transmit money so deducted to the Treasurer
of the Civil Service Employees Association Credit Union, City of Cleveland Employees Credit
Union, Inc., the Cleveland Police Credit Union or the Cleveland Firemen's Credit Union as
indicated in the authorization, for and on behalf of the efficer or employee for savings in the share
account of such officer or employee in such credit union,

(Ord, Ne. 1469-68. Passed 7-135-68, eff. 7-17-68)

171,25 Voluatary Deductions for Payment of Group Life Insurance
Premiums

The Commissioner of Accounts is hereby authorized to deduct from the salary or wages due ihose
olficers and employees of the City who have filed with the Commissioner a wrilien request
authotizing such deductions, the amount specified in such suthorization le be deducted at the time
indicaled in such authetization. The Treasurer shall tansmil moncy so deducted (o an insurer, as
indicated in the autherization, for and on behalf of the employes for the payment of life insurance
premiums in accordance with the provisions and requirements of RC 3917.04.

(Ord. Wo. 1173-68. Passed 6-17-563, elf. 6-18-68) -

17126  Voluntary Deductions for Payment of Fire and Casualty Insurance
Premiums

12/16/2005 2:09 AM
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The Commissioner of Accounls is hereby suthorized lo deduct from the salary or wages due those
officers and employees of the City who have fled with the®Commissioner = writlen Tequest
authorizing such deductions, the amount specificd in such avihorization to be deducied at the time
indicated in such suthorization. The Treasuret shall transmit money so deducted 10 an insurer as
indicated in the authorization, for and on behalf of the empleyee for the payment of fire and
casualty insurance premiums, including, but not by way of limitation premiums for motor vehicle
and homeowners insurance pelicies. The written request awtherizing such deduction shall be made
on a form apptoved by the Director of Law.

{Ord. Mo. [154-72, Fassed 12-18-72, eff 12-26-72)

171.27 Purchase of Savings Bonds

(s) The Treasurer is hereby authorized to deduct frpm the salsry or wages due Lhose officers and
employees of the City who have filed with the [Treasurer a wrillen request authorizing such
deduction, the amount specified in such authorization, to be deducled at the tiines indicated in
such authorization. The amount is to be credited 'and applied upon the purchase of United States
Savings Bonds Series E, for the benefit of and in the name of the vfficer or employee authorizing
the deduction,

(b) The Director of Finance is hereby suthorized and directed to enler into an agreement with the
Federal Reserve Bank of Cleveland in order 10 qualify the City as a designated agent for the sale
and issusnce of United States Savings Bonds Serics E, and te obtaiit a siock of such bonds
sufficient to meet the City requirements for sale of such bonds to officers and empluyees of the
City. . . .
(Ord. Mo. 164342, Passed [1-30-42)

171.28 Vacation Leave

(n) Bach full-time City officer or employee, including full-time hourly rate emiigyees, who has
completed at least six months but less than twelve months of continuous service with the City on
the first of January next following his date of employment, shall have earned and will be entitied
upon the first of January next following his date of employment, ene day of vacation leave for
each month of service with the City, not to exceed 1en days.

(b} Esch fuli-time City officer or employee, including full-time hourly rale employees, shall have
earned and will be due upon the first of January next following the employee's completion of one
year of continuous service with the City, and annually therealer, twe weeks of vacation leave
with full pay. A fulltime City officer-or employee with gight or inoie years of continugus service
wilh the City as of Januaiy first of any year shall have earned and is entitled lo three weeks of
vacation leave with full pay. A full-time City officer or einployee with twelve or more years of
continugus service with the City as of January [lirst of any year shall have eamned and is entitled to
four weeks of vacation leave with full pay. A full-time City officer or employee with twenty-two
years of continuous service with the City as of Januwary 1 of any year shall have earned and is
entitled to five weeks of vacation leave with full pay.

{c} A former elected official of the City of Cleveland, who becomes a full-time officer or
employee, including 2 full-time hourly rate employee, shall have earned and will be credited with
the time served in such elected office for the purpose of detennining such officer's or employee’s

12/16/2005 9:09 AM

huy:ffcaselaw. Ip findlaw.com/clévelandcodes/ecote5Fpa...



City of Cleveland Codified Ordinances, Chajter #171

1hof 28

vacation time, as provided in subsection {a) and (b) of this section.

{d){1) Upon separation from City service, an v(Ticer or employee shall be entitled to compensation
at his then current rate of pay for vacation leave lawfully earned pursuant to subsections {(a) and
(b) hereof and unused as of tiie date of separation.

(2) Upen separation from City service, an officer or employec shall be entitled to compensation in
liew of vacation at his current rate of pay for each month of service in the year of separation,
computed in accordance with the provisions (a) and (b) hereof.

(e) An officer’s or employee's service with the City shall not be deemed interrupted by authorized
leaves of absence or by periods of fay-off. However, no vacation leave shall be eatned by any
officer or employes during a leave of absence or lay-off period.

{f) The provisions of this section shall not appiy to houtly rate craft employees paid on the basis of

butldtng trades prevailing wages.

{g) The proviziens of this section shall not deprive any employee ef any vacation rights to which
he may be entitled under the terms of any metnorandum of understanding between any union and
the City approved by ordinance of Council.

Ord. No. 206-85. Passed 4-29-85, eff. 5-(-85)

17129 Unused Vacation Leave and Qvertime Pay of Deceased Employee

In case of the death of any officer or employee of the City, the unused vacation and overtime pay
to the credit of such officer or empluyee shall be paid as wages or personal earnings in accordance
with RC 2113,04, or to his estate, The provisions of this section shall be effective from and after
January |, 1958,

{Ord. No. 787-57. Passed 2-25-58, ff, 2-28-58)

171.30  Holidays

(a) All fuli-time annual rate and hiourly rate employees, except hourly rate cralt employees paid on
the basis of building trades prevailing wages, shall be exempted ffom work and be paid for the

following named holidays:

New Year's Day (January ()

Martin Luther King Day (Third Moaday in Januaty)
President’s Day (Third Menday in February)

Good Friday (Friday before Easter}

Memeorial Day (Fourth Monday in May)
Independence Day (July 4)

Laber Day (First Monday in Septetnber)
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Fremer e,

Thanksgiving Day (Fourth Thursday in November) P

Cliristinas (December 25)

(b} In addition o the foregoing named holidays, such etnployees shall be exempied from work
and be paid for two (2} personal holidays each calendar year, The scheduling of such personal

helidays shall be subject to the approval of the appointing aulhunly of each such employee,
(Ord, No, 142-86, Passed [-13-86, eff [-14-8G)

171.31  Sick Leave

{a) All fuli-time anpual rate City employees and aHl full-time hourly rate employees, except hourly
rale craft employees paid on the basis of building trades prevailing wapes, shall be eatiti=d to sick

leave with pay.

{lr) The Board of Control shall establish by resolution rules and regulations for these entitled 10
sick leave. Such resolution shall have regard 1o absencé due to illness, exposure to contagious
disease which could be communicated to other employees, death or serious illness in the
employee's immediate family and eny other equitable factor present in the absenice of employces
on account of ifluess. Such resolution may provide for cumulation of sick leave.

{Ord. No. 2254-80. Passed 10-27-80, eif. 10-29-80)

171.311  Establishing a Sick Time Contribation Program for Employees of
City Council

@ Nomrithstanding'th: provisions of Section 171.131, the Clerk of Council may, at the Clerk's
diseretion, authorize any employee of the Council 1o contribute accunulated paid sick leave 1o
another employee of the Council as follows:

{1) Contribution of sick leave must be based upon a catasirophic health condition of the receiving
employee or 2 member of her or his immediate family.

(2) To be eligible W receive a contribution of sick leave, an employee imust have first exhausted
her or his own accumulated sick leave, vacation time, persunal days, and compensalory lilne.

(3) A contributing employee may not be on the absence abuse list and must relam ul least one
hundred (100) hours of accumulated leave aﬂer any contribation.

(b) The Clerk of Council may adopt additional rules and regulations as the Clerk deerns

approprialte i9 implement the authority granted hereby.
{Ord. No. 532-95. Passed 4-10-95, eff. 4-13-95)

17132 Group Term Life Insurance

(a) All regular full-time officers and employees of the City, including the Mayor and ail members
of Council and all repular full-time officers and empleyees of the Cleveland Municipal Court,
except hourly rate crall employees paid en the basis of building trades prevsiling wages, who

have completed ninety (907 days of continuous service wilhlthe City shall be provided with ten

12/16/2005 9:09 AM
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thousand dellars ($10,000) of group temm lile insurance,

(b) The Director of Fizance at City cost shall purchass and maintain the group term life insurance
required by subsection (a) hereof. )
(Ord. No. 752-86. Passed 4-14-84, <Ml 4-21-86)

171.33  Hospitalization for Certain Employees

(a) All regular full-time employees of the City except sworn members of the Police and Fire
Divisions, memberz of the building trades paid under Section 173,62, or ordinances or parts of
ordinances relating to the same subject matter, employecs of the Municipal Court whose
compensation is fixed by the judges thereof and electad offictals of the City, shall be entitled to an
allowance for hospitalization protection, Eligible employees who do not have the same or betier
coverage provided free by their spouses’ employers shall be entitled te full payment of employee
and dependent Blue Cross and Medical Mutual coverage, or the equivalent, upon such terms and
conditions as the Board of Control shall establisk and in accordance with the rules and regulations
established by the Office of Personnel Administration.

(b} "Regular full-time employee®, as used in this section, shall not include temporary transitory
employees or lemporary emergency employees.

() The inclusion or exclusion of any group of employees 10 the benefits of this section shall be
determined by the Board of Control upon the recommendation of the director of a department, the
cormissioner of a division or the Mayer for any board, commission or miscellaneous empioyes.
(Ord. No. 936-A-78. Passed §-22-78, ¢l 8-24-78) o

171.34 Hospitalization for Sworn Members of Police and Fire Divisions

Notwithstanding the provisions of Section 171.33 relating to the exclusion of sworn members of
the Divisions of Police and Fire, effective February 15, 1974, all sworn members of the Divisions
of Police and Fire shalt be entitled to full payment of employee and dependent hospitalization

(<) Dependent children to age 25.
(e) Handicapped for life,

() 100-day extended care, )
{Qrd. Mo. 2077-73. Passed over Moyor's velo 2-11-74, off. 2-12-74)

171.35 Hospitalization for Mayor and All Elected Councilmen

Notwithstanding the provisions of Section 171.33, ail elected officers of the City, the Mayor and
all elected Councilimen and those appointed pursuant to Charter Section 24 and all judges of the
Cleveland Municipal Court and those Courl employees whose compensation is fixed by such
judges shall be entitled to full payment of employee and dependent hospilalization allowance
sccording to such plans as are available o other employees of the City, or a3 may be negotiated.
{Ord. Mo 2799-75. Passed 12-15-73, off, 12-16-75)

17136 Prescription Drug Program

Effective Septernber 1, 1975, in addition to the hospitalization benefits established pursuant to
Section 171.33, employees in the following classifications shall be entided to receive the Blue
Cross two doliar ($2.00) deductible prescription diug program or its Kaiser Community Health
Foundation equivalent . .

Automebile Body Repairman

Automobile Repair Foremnan

Autometbile Repair Helper

Automebile Repairman,

allowance according to the provisions ag set forth in the present plan covering members of the Garageman
Divigions. A member shall be entitled to participate in either of the following two plans whick are Miachinist
now in eifect: : .
Machinist Helper
BC-MM No. CC7
BC-MM Plan No. CC 7 FF vieter Maid
or
KAISER FOUNDATION PLAN Police Radio Dispatcher
Mo, 730-C

with Following Riders:
(a} No wait matemity.
() D1 psychiatric.

{c) [l drug prescription.

12/16/2005 9.09 AM

Tire Repaimnan _
Trinumer and Upholstery Repainnan
Teactor Driver

Truck Driver

Tow Truck Operator

12/16/2005 9:09 AM
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(9) Heavy duty mechanic;

(19} Small equipment repéirman.
(Ord. No. 1862-54, Passed 10-135-84, =fY, 10-18-84)

171.60 Dental Care Insurance

250f28

{a) Effective December I, 1981, all elected officers, full-time officers and regular fubl-time
employees of the City and its Municipal Court, except members of the building trades paid on the
basis of building trades' prevailing wages, are eligible to receive dental insurance benefits. An

eligible employee or officer who dees not have the same or betier coverage provided free by his
spouse’s or parents’ employer shall be provided with employee and dependent dental insurance
coverage, subject Lo such administrative terms and conditions as the Board of Control establishes.

(b) The Direcior of Finance shall periedically couatract for the issuance of 'a policy of dental
insurance o A joint venture basis, which joint venture shall include «f least one minority

“insurance agency, covering ail employees and officers who are entitled to dental care benefits

pursuant to subsection (1) heteof.

{c) As used in' this section, "regular full-time employees” does not include temporary transitory
employees ar temporary emergency employees.
{Ord, No. 2317-31. Passed 10-5-31, efL 1-7-81}
175.601 Dental Care Insurance Exception

ra
Notwithsianding the provisions of Section 171.60 to the contrary, an officer holding the rank of
sergeant, lieutenant, capisin, deputy inspector or inspector, in the Division of Police, are not
entitled to receive dental insurance benefits from the City.
{Ord No_ 2567-81_ Passed 11-9-81, il 11-13-81)

171.61  City Employees Entitled to Benefits of Federally Administered Loan
and Graut Programs for Home Loans and Grants

All city employees, except the Commissioner of the Division of Rehabilitation and Conservation;
all employees of said Division, the Mayor and the Directors of all city departments, and members
of Council, shall be entitled to apply for and receive lpans andfor grants of federally
city-administered funds under existing or future home-owner rehabilitation, repair or home
purchasing or tuilding programs, subject to the same laws, ordinances, rufes and regulations that
apply to non-city employees under any such program.

(Ord. No. 662.34_ Passed 3-19-84, Effective without the signature vf the Mayor, 3-27-34)

171.62 Benefits for Executive Assistants—Council Members

() All-Executive Assistants for Council Members who are chosen by the Council of the City of
Cleveland pursuant to Section 31 of the Charter of the City and are employed part-time shall be
entitled to the benefits described in Sections 171.32, 171.3F end 17160 of these Codified
Ordinances.

12/16/2005 9:09 AM
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{b) All Executive Assistanty for Council Members who are chosen by the Council of the City of
Cleveland pursuant to Section 31 of the Charter of the City afl are employed part-time shall be
entilled 1o the benefits described in Sections 171,28, 171.30(b) and 171.31 of these Codified.
Ordinances at the rate of eighty percent (80%) of the benefit provided 1o full-time emmployess in
each of these Sections of the Codified Ordinances.

(c) All Executive Assistants for Council Members who are chosen by the Council of the City of
Cleveland pursuant te Section 31 of the Charter of the City and are employed part-time may be
entitled to the bemefit described in Section 171.30(a). '

(d) For purposes of this section, a “part-time employes” is one who works a minimum of
thirty-twa (32) howrs per week and fess than forty (40) hours per week.

(Ord. No. 1252-03. Passed 7-16-03, eff, 7-23-03}

171.621 Benefits for Council Employees

(a) All Council Empliuyees whe are chosen by the Council of the City pucsuant to Section 31 of

the Charter of the City and who are employed past-time shall be entitled to the benefits described
in Sections 171.32, 171.33 and 171.60 of these Codified Ordipances,

() All Council Employees whe are chosen by tlie Council of the City pursvant to Section 31 of
the Charter of the City and who are employed part-time shall be entitled to the benefits described
in Sections 171.28, 171.30(b) and 1731 of these Codified Ordinances at the rate of eighty
percent (30%) of the benefit provided 1o full-time employees in each of these Seclions of the
Codified Qrdinances. .

{c) All Council Employees who are chosen by the Council cﬂ‘ the City pursuatt to Sectien 31 of
the Chatter of the City and who are employed part-time may be entitled to the benelit described in
Section 171.30(a).

{d) For purpuses of this section, a “pari-lime empluyée" is one who works a minimum of
thirty-two (32) bours per week and [ess than forty (40) hours per week.
(Ord. No, 1252-03. Passed 7-16-03, ([, 7-13-03)

171.63  Incentive Pay for Airport Emergency Medical Technicians

{a) Any full-time employee serving in the classification of Airport Safety Chiel or Airport
Safetyman whe is, while so serving, (irst certified, under the requirements of RC 473132 through
4731.99, as having the following additional qualilications shali be entited to receive incentive
pay &s follows: ' .

(1} On certification as emergency medical leéhnician-ambu[ance ("EMT-A"} on or after Januaty
1, 1983, a one-time payment of five hundred dollars ($500.00).

(2) On certification as advanced emergency medical technician-ambutance ("ADY EMT-A"} on
or aRer January 1, 1983, a one-time payment of two hundred dollass ($200.00),

(3) On certification &5 emergency medical techitician-paramedic ("Paramedic®) on or afler January

{2/16/2005 9:09 AM

hatp:/fcaselaw. Ip, findlaw, com/clevelaiideodes/cco%5Fpa...



City of Cleveland Codified Ordinances, Chapter #171

http:/fcaselaw.ip. findlaw.com/clevelandcodes/coo%5Fps... City of Cleveland Cedified Ordinances, Chapter #171

27 of 28

1, 1983, & one-time payment of five hundred dollars ($500.00).

(b) Elfective January 1, 1984, any employee serving in a classification listed in division {a) above
and certified as EMT-A, ADY EMT-A or Paramedic shall be entitled to receive while so serving
and during the continuance of such certification, additional incentive pay for each paid hour
worked, as follows:

{17 For certification as EMT-A: Airport Safetyman: Forty cents ($.40) per hour, Airport Safety
Chief: Fifty cents (¥.50} per hour;

(2) For certification as ADY EMT-A: Fifty cents (3.50) per hour;
(3) For certification as Paramedic: One doilar ($1.00) per hour.

{c) "Paid hour worked” as used in this section includes, in addition lo hours actually worked,
hours of paid time off such as vacalion, sick leave, and helidays.

An employee having two or more of the above mentioned qualifications shall net be entitled to
hiowrly incentive pay for more than one of such qualifications at one time.

An employee may be requited to present wiitten evidence proving indtial and continuing
certification of qualification in the categories used in division (a) of this section,

The incentive pay and additional incentive pay autherized in this section may be paid
notwithstanding maximum compensation schedules established by e:lher grdinances relating to
compensation.

(Ord. No_ 337-03. Passed 3-10-03, eff. 3-11-03)

171.64 Rehabilitation Contracts

() The Mayor, directors of depariments, and such person as a board ot cotmmission may designate
are hereby authorized o enter into contract with the Industrial Cemmission of Ohio,
Rehabititation Division for the reimbursement of afi or a portion of an officer’s or employze's
wages, as contemplated by RC Chapter 4121,

(b) Any and all monies received pursuant te contract entered into under subsection (a) hereof a3
reitmbursement for an officer’s ar employee's wages, shall be credited to the personnel and related

expense character of the current appropriation measure of the depariment, divisien, office, board

or commission employing such officer or ewployee,
{Ord. No. 2986-84. Passed 1-14-35, ff. 1-18-85)

171.99  Penalty

(a) Whoever violales any provision of Sections 171.38 or 171.39, in additfon to any other penalty
provided under the Charter, shall be fined wot more than one thousand doellars ($1,000), or
imprisoned not more than six months, or beth.

(b) Whoever yiolates the provisiens of Section [71.46 shall be guilty of 2 misdemeanor, fined not
less than twenty-five doflars ($25.00) nor mere than fifty doilars (850.00) or imprisoned not more

127162005 9:09 AM

than ten days, or both. Any examination administered or the results thereol used contrary to the
provisions of Section 171.46 constitutes a distinct and separate ¥iFense.

In addition to the penulties herein prescribed, any officer or empluyee of the City who violales any
of the provisions of Section 171.46 shall be subject to immediate dismissal from City service.

‘{¢) Whogver viplates any of the provisions of Seclions -I'TI 49 10 171 51 shall be guilty of a

" misdemeanor of the fourih degree. However, no part of the fine provided [or a misdemeanor of

28 0f 28

the fourth degree shail be waived or otherwise suspended by a judicial officer hearing and
deciding the case, and each day a violation vccurs conslituies 4 separale and distioct offense.

In addition to the penalties herein provided, whoever viclates any of the provisions of Sections
171.49 to 171.51 shall be subject to disciplinary action, according to the Charter and these
Codified Qrdinances.

(Ord. Ne. 2160-76, Passed pver Mayor's veto 10-4-76, efl. 10-3-76)

12/16/2005 2:09 AM
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EXHIBIT “O”

Third Affidavit of Frank P. Madonia,
Dated February 12%, 2007
Narrating a series of events and authenticating various exhibits,
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STATE OF OHIO

COUNTY OF CUYAHOGA

)
) 8S.
)

Frank P. Madonia, being competent to testify and first duly sworn, states as follows in

support of a Coniplaint for a Writ of Mandamus in the Ohio Supreme Court:

1.

2.

The statements contained herein are based upon my own personal knowlédge.

The Municipal Construction Equipment Operators” Labor Councii (hereafter “CEQ
Union”) is a labor union. On January 30, 2003, the Ohio State Employment Relations
Board “SERB” certified the CEQ Union as the exclusive bargaining agent for persons
working for the City of Cleveland, as construction equipment operators and master
mechanics (hereafter “CEOs™).

I have been the President of the CEQ Union since it was formed.

I joined the International Union of Operating Engineers in 1976, and then Local 18 in

May, 1986. I am President of the CEO Union, but T am still also a member of
International Union of Operating Engineers Local 18. Although, I am a dues-paying
member of Local 18, that organization was never my collective bargaining representative
to the City of Cleveland. Until January of 2003, the CEOs were not organized into a
bargaining unit.

I have been employed by Cleveland as a construction equipment operator or master
mechanic from May of 1986 to November of 1988, and from March of 1996 to the
present.

The CEOs operate, repair and maintain heavy construction equipment, suth as
mecﬁanized hoes, loaders, bulldozers, graders, etc. They are variously referred to as

“craft” émployees, building trades employees, and operating engineers. For the purposes -
2



10.

of Cleveland’s Civil Service, these employees are employed within the civil service -
classifications Construction Equipment Operator ‘A’, Construction Equipment Operator
‘B’, or Master Mechanic. They are regular full-time hourly rate employees.

The individuals who are named as Relators in this Complaint, as distinguished from the
CEO Union, worked for Cleveland as construction equif.)ment operators or master
mechanics. They are named individually because they are not members of the CEO
Union. |

Clevelahd employees in civil service clasrs\iﬁcations Construction Equipment Operator
Groups “A” and “B” and Master Mechanic were historically compensated at the rates set
in the Construction Employers Aséociation Building Agreement with [UOE Local 18
(hereafter “Building Agreement”) for Operating Engineer Groups “A” and “B” and
Master Mechanic respectively. These rates are the prevailing wage rates in the Cleveland
area private sector for the services performed by CEQ’s working for Cleveland.

Cleveland Civil Service classifications Construction Equipment Operator Group “A” and
Construction Equipment Operator Group “B” and Master Mechanic are jobs equivalent to
Operating Engineer Groups “A” and “B” and Master Mechanic, respectively, under the
Buiiding Agreement.

I have examined payroll records from the City of Cleveland, obtained pursuant to
requests for public records. Those payroll records show that during the period May 1,
1994 to February 14, 2005, CEOs were paid at the hourly rates set out in the Wage (%hart

which is Exhibit “B” in the Evidence submitted in support of the Complaint in

Mandamué-.



11.

12,

13.

14.

15.

16.

I am familiar with the Building Agreements between the Construction Employers
Association and IUOB Local 18 (hereafter “Local 18”), for the years since I first joined
in 1976.

Exhibit- “J” in the Evidence supporting the Complaint for a Writ of Mandamus is made up
of true and accurate copies of the portions of those Building Agreement contracts, which
include the list of prévailing wage rates for Operating Enginéers Group “A”, Group “B”
and Master Mechanic for the years 1994 through 2005.

In the Building Agreements, dollar amoﬁ_nts are listed for the stated components of total
compensation. These components inclu&e a base rate, “H&W” fo1; Health and Welfare,
Pension, Apprenticeship, and “CISP (Cleveland)” (which stands for Construction
Industry Service Program), and, in earlier years, “IAP.” The dollar amounts for the
components are listed in the prevailing wage rate tables in Exhibit “J” which includes
copies of the pages on which wage rates are listed.

The prevailing wage rates for construction equipment operators and master mechanics in

 the Cleveland area are the sum of the dollar values for all the wage components. (Exhibit

“I™.

The prevailing wage rates under the Building Agreements increase as of May 1% of
each year, because the contract years run from May 1% of one year to April 30™ of the
next year.

From May 1, 1994 to February 13, 2005 the Cleveland CEO employees were paid less

than the prevailing wage rates, as shown on the Wage Chart (Exhibit “B” i‘n the

- Evidence), which is incorporated here by this reference.



17.

18.

19,

20.

21,

22,

No collective bargaining agreement covered the Cleveland CEOs until February 14,

2005.

As President of the CEO Union, I was the officer responsible for overseeing the
negotiation of the Collective Bargaining Agreement, and for presenting a tentative
agreement to the merﬁbersﬁip for theif ratification.

When negotiations began in June of 2003, Cleveland immediétcly used techniques to
avoid"reaching an agreement with the CEO Union by going through the motions or
pretending to bargain, by refusing to engage in any give-and-take whatsoever. SERB
ruled in SERB v, Cleveland Case no. 2603-ULP-0322 that when Cleveland did this it
acted in bad faith by “surface” bargaining instead of attempting to reach an agreement.
Until 2005, CEOs workiﬁg for Cleveland did not get paid sick leave. Until 2005 CEOs
working for Cleveland also did not recei\}e fringe benefits of employment, such as health
care insurance paid by the employer.

The collective bargaining agreement that was eventually reached by the CEOQ Union and
Cleveland provided for a combination of hourly wage, days off with pay such as for
vacations, holidays, jury duty, funeral leave, and personal days. Thé agreement also ‘
provided for other benefits of employment, notably health insurance plus dental and
vision coverage, paid bf Cleveland.

From 1996 when I returned to a job with Cleveland, Cleveland gave one excuse

after another as to why it should pay wages to CEOs which were below the prevailing
wage rate. Those excuses included Cleveland’s claim that it had the right to reduce"grossr
wages below the prevailing wage rate, by excluding the “pension” component of the

prevailing wage rate,



23.

24,

23.

25.

26.

27.

Prior to February 14, 2005 I was never credited with the right to paid sick leave nor was

I paid for the time I rﬁissed during illness, throughout the time I worked for Cleveland.
Despite thé.reduction of my gross wages below the prevailing wage rate, due to
Cleveland’s exclusion of the pension component and other components of the wages set
in the Construction Employers’ Association Building Agreement, my required
contribution to the public employment retirement system co_ﬁtinued to be taken from my
wages as a payroll deduction.

When I left my job with Cleveland during 1988, I received from PERS the money I had
contributed during my two years of empioyment, and lost all opportunity for any PERS
benefit for that period.

Prior to February 14, 2005 during the time I worked for Cleveland I had not

received any benefit of employment which is allowed to other regular full-time
employees of the City.

During the time 1 worked for Cleveland, prior to February 14, 2005 I was offered
coverage under a health insurance package maintained by Cleveland, but was

required to pay the full cost of such coverage by payroll deduction with no contribution
by Cleveland.

During a period of time when it was necessary for me to take unpaid sick leave while my
wife was relapsing with multiple sclerosis, since I was not receiving a paycheck, I
borrowed money to pay the health insurance premium through the City, in order to
maintain my medical coverage. I later learned that the amount charged to me morg than

compensated Cleveland for its cost of including me in the coverage. Other (non-CEQ)



28.

29.

30.

31.

32

leave,

regular full-time employees of Cleveland received medical and hospitalization insurance
coverage subsidized by Cleveland.

Prior to February 14, 2005 I had never been paid by Cleveland during a sick leave related
to my employment as a CEQ or master mechanic.

I never approved, never received any notice and was unaware until 2005 that Local 18
had initiated or dismissed any claim during 1998 that Clevéland was paying the CEOs
below the prevailing wage rate.

I was the CEO Union’s principal représentative for its bargaining with Cleveland that
resulted in the February 14, 2005 colléctive bargaining agreement. That negotiation
included extensive discussions about back wages, but the parties (;ould not reach an
agreemenf on how much was due for back wages, back sick leaye, and fringe benefits.
Cleveland accepted that the CEO Union and its members could initiate litigation to
resolve their claim that since 1994 Cleveland had failed and refused to pay them at the
prevailing wage rate. Cleveland’s and the CEO Union’s agreement that claims for back
wages and benefits were only resolvable through litigation appears in the collective
bargaining agreement on p. 30 in the section that allows an offset against a judgment for
the amount Cléveland paid in recognition of its not giving us a raise in 2004,

The collective bargaining agreement was ratified by the CEQ Union members only after
it was clearly represenfed to them that by approving the agreement they were not waiving
their claims for back wages at prevailing wage rates, and for back credit for paid sick

*

Respondents have made no effort to settle this case since it was filed.



33, All other factual statements contained in the Complaint for a Writ of Mandamus and the

Memorandum in Sﬁpport are true to the best of my knowledge and belief.

FURTHER AFFIANT SAYETH NAUGHT.

Frank P. Madonia

Sworn to and subscribed in my presence this /2" day of February, 2007.

r :
Notary Public ; %

PATRICIA M HITEERT
’ \ :‘ == Ts !&f a1l !
NIEIOIARY _PL{erc M STAT?%?SE%N
omm:ssu_:n has ne axpiration date
Ssction 14703 ORC

o



EXHIBIT “P”

Affidavit of Stewart D. Roll, Esq.
Dated February 12%, 2007
Authenticating various exhibits.
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STATE OF OHIO

AFFIDAVIT

)
) Ss.

COUNTY OF CUYAHOGA )

I, Stewart Daniel Roll, Esq., being competent to testify and first duly sworn, state as

follows in support of a Complaint for a Writ of Mandamus in the Ohio Supreme Court:

1. The statements contained herein are based upon my own personal knowledge.

2. I am one of the attorneys who represents the Relators in Supreme Court Case no. 06-
2056. Twas also one of the attorneys who represented the Municipal Construction
Equipment Operators’ Labor Council before the state employment relations board in
SERB Case no. 02-REP-06-0116, and who represented the plaintiffs in State ex rel.
Consolo v. Cleveland, Cuyahoga County Common Pleas Case no. 451905,

3. The following exhibits are contained in the Evidence submiited in support of the
complaint in this original action in mandamus. All of these exhibits are true and
accurate copies of the original documents, and are submitted as evidence, pursuant to
this Court’s Entry dated January 24, 2007,

Exhibit “A”
Exhibit “C”

Exhibit “D”

Exhibit “E”

Exhibit “F”

Exhibit “K”

Charter of the City of Cleveland, including title page, index, and §191.
SERB Opinion 2006-008, resulting from the hearing below described in
Exhibit “L”. In the Matter of Municipal Construction Equipment
Operators’ Labor Council, IUOE Local 18, and the City of Cleveland.
SERB Opinion 2004-004 in SERB v. Cleveland, Case no. 2003-ULP-06-

0322,

IUOE Local 18's motion asking SERB to adopt the recommended
determination of the administrative law judge in SERB Opinion 2006-008
resulting from the hearing below described in Exhibit “L”.

Cleveland Ordinance 1682-79 (Oct. 3, 1979), the “schedhle of
compensation in accordance with prevailing wages paid in the building
and construction trades.” ’

SERB Fact Finder’s Report and Recommendations dated May 10, 2004.



Exhibit “L” - SERB’s Order requiring a hearing on the questions presented in State ex
' : rel. Consolo v. Cleveland (2004), 103 Ohio St, 3d 362,

. Exhibit “M” - Sworn Admissions of City of Cleveland Chief of Personnel Management
Betsy McCafferty, which were filed in State ex rel Consolo v. Cleveland,
Cuyahoga County Common Pleas Case no. 451905 — stating that
construction equipment operators and master mechanics working for
Cleveland do not receive fringe benefits nor paid sick leave.

Further affiant sayeth naught.

Stewart Datjel Roll

Sworn to and subscribed in my presence this '\a*b day of February, 2007.

el R Qe

Notary Public &<
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UL :i‘dt&Ofﬂf 1
migsion *?aﬂnoexpiraim Tafe
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EXHIBIT “Q”

Testimony of Mr. Santo Consolo given February 6, 2006
before Administrative Law Judge Beth A. Jewell,
for the State Employment Relations Board (SERB)
in a hearing directed by SERB pursuant to the Ohio Supreme Court
decision in State ex rel. Consolo v. Cleveland (2004), 103 Ohio St.3d 362.
SERB’s Order directing the hearing is Exhibit “L” in this Evidence.
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FRANK MADONIA

CITY EXHIBITS
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SANTO ANTHONY CONSOLO
HAVING FIRST DULY AFFIRMED, AS
PRESCRIBED BY LAW, WAS EXAMINED

AND TESTIFIED AS FOLLOWS:

DIRECT EXAMINATION

BY MR. ROLL:

0 WERE YOU EVER EMPLOYED BY THE CITY OF
CLEVELAND?

A YES, I WAS.

0 | DURING WHAT PERTOD OF TIME?

A I BELIEVE I STARTED IN 1968 TILL 2000.
o I'D LIKE TO INITIALLY FOCUS YOUR

TESTIMONY ON THE PERIOD OF TIME FROM 1968 WHEN YOU
STARTED UNTIL APRIL 2ND, 1984,

a . RIGHT. N

0 DURING THAT PERIOD OF TIME, WERE YOU A

FULL-TIME EMPLOYEE OF THE CITY OF CLEVELAND?

A YES, I WAS.
0 , AND WHAT WAS YOUR JOB?
A IN 1968, I WAS HIRED INTO MOTOR VEHICLE

MAINTENANCE. I WAS.WRITING_SP@CIFICATIONS FOR HEAVY

EQUIPMENT. AND THEN, I BELIEVE, THREE OR FQUR

MONTHS LATER I WAS -—- THERE WAS A JOB OPENING AS AN
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 LIKE TO MOVE OVER TO“HEAVY EQUIPMENT AND I SAID

OPERATING ENGINEER, AND I WAS OFFERED THE JOB AND I
TOOK IT. |

Q TELL JUDGE JEWELL, IF YOU WOULD, HOW You
GOT YOUR JOB AS AN OPERATING ENGINEER WITH THE CITY
OF CLEVELAND? |

A ‘I WAS WORKING FOR COMMISSIONER SAM
PANTELEONE (PHONETIC) AT MOTOR VEHICLE MAINTENANCE,

AND HE CAME DOWNSTAIRS ONE DAf, AND ASKED IF I WOULD

ABSOLUTELY. IT WAS MORE MONEY.
Qo HAD YOU EVER OPERATED HEAVY EQUIPMENT

BEFORE 19687

A YES, I DID.
Q BEFORE -- BEFORE APRIL 2ND, 1984, DID YQU
EVER SEE A -~ ANY WRITING -—- LET ME BACK UP FOR A.

MINUTE .
| ARE YOU FAMILIAR WITH LOCAL 18 OF THE

INTERNATIONAL UNICN OF COPERATING ENGINEERS?

A YES. I’VE BEEN A MEMBER OF THEM FOR.—;

I'M A LIFE MEMBER IN THE UNION.

0 WHEN DID YOU JOIN THAT ENTITY?
A : I BELIEVE IN 1967, IF MEMORY SERVES ME
RIGHT.

=

AND YOU'RE A MEMBER.NOW?

A . I'M A LIFE MEMBER.
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Q AND YOU’VE BEEN A MEMBER CONTINUOUSLY
FROM 1967 THROUGH NOW?
A ABSOLUTELY.

— . —
DID LOCAL 18 EVER REPRESENT YQOU IN

Q
CONNECTION WITH YOUR INTERACTION WITH CLEVELAND?

A

- NO.

Q DID YOU EVER SEE ANY WRITING SIGNED BY A
LOCAT 18 REPRESENTATIVE THAT HAD WANTED TO REPRESENT

YOU IN YOUR INTERACTTION WITH CLEVELAND?

A ; NO. YOU SAID IN WRITING?

Q IN WRITING.

A NO.

Q DID ANYONE CONNECTED WITH LOCAL 18 =- AND

AGAIN, WE’RE FOCUSING ON THE PERIOD BEFORE APRIL

2ND, 1984, —-

A OH, OKAY.

Q —— so(FROM“1967 TO APRIL ZND,i-i.—984, =)

A ALL RIGHT. 5‘%2,
T o __ DURING THAT PERIOD OF TIME DID ANYONE ||

- CONNECTED WITH LOCAL 18 ASK YOU IF YOU WANTED LOCAL
i8 TO REPRESENT YOU IN YOUR INTERACTION WITH

CLEVELAND?

NO. /__,/—\

Q - OKAY. AGAIN, FRCM 1967 THROUGH APRIL

Ny,

\\\?ND, 1284, DID ¥YOU EVER VOTE TO AUTHORIZE LOCAL 18

~— | e —
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R
1| | TO REPRESENT YOU IN YOUR INTERACTION WITH CLEVELAND?
2 ]

’?;ﬂ#:;*hﬁ“_———\nln YOU EVER HEAR ABOUT A VOTE CALLED BY
4] LOCAL 18 FROM 1967 THROUGH APRIL 2ND, 1984, WHERE
5| 1oCAL 18 WAS ASKING CONSTRUCTION EQUIEMENT OPERATORS
6| WHETHER THEY WANTED LOCAL 18 TO REPRESENT THEM IN
7| ' THEIR INTERACTION WITH CLEVELAND?
s| a - No.
ol o HAVE YOU EVER SEEN ANY WRITING DATED
-1:0|~— BEFORE-APRIL 2ND, 1984, IN WHICH CLEVELAND
11| RECOGNTZED LOCAL 18 AS THE REPRESENTATIVE OF THE
12| C.E.0."S WHO WORKED FOR CLEVELAND?
13| A NO.
14 9 BEFORE APRIL 2ND, 1984, DID YOU EVER HEAR
15| ANY CLEVELAND SUPERVISOR OR MEMBER OF ITS LABOR
16| RELATIONS DEPARTMENT RECOGNIZE LOCAL 18 AS THE
17 REPRESENTATIVE OF THE“C.E.O.’S WHO WORKED FOR THE
18] CITY OF CLEVELAND? o
19| =& NO. ____ﬂﬂ#_,._-——u———ﬁ_//
4
205 BEFORE APRIL 2ND, 1984, DID LOCAL 18
1| NEGOTIATE YOUR WAGES WITH THE CITY OF CLEVELAND? )
_‘###é,//
A NO.
.23 o ~ BEFORE APRIL 2ND, 1984, DID LOCAL 18 —-
24 WELL, LET’S BACK UP FOR A MINUTE. /DURING THE PERIOD
2 OF 1968 THROUGH APRIL 2ND, 1984, DID YOU HAVE ANY

e




SC
Q)

22

1| BENEFITS? ¢ C g

2| a &

3T AND WHAT DO YOU UNDERSTAND BENEFITS TO
4 BE? |
5| A SICK LEAVE, VACATION, WHATEVER IT'S —-—
6| o IS HOLIDAY PAY A BENEFIT?

A REN HOLIDAY PAY IS A BENEFIT, ABSOLUTELY.

sl o PAYMENT FOR JURY SERVICE?

s =a RIGHT. O

10 BEFORE APRIL 2ND, 1984, DO YOU KNOW IF
11| OTHER CLEVELAND EMPLOYEES GOT THOSE KIND OF

12| BENEFITS? |

13| & I THINK THEY ALL DID.

14 Q BEFORE APRIL 2ND, 1984, DID LOCAL 18 EVER
15| ATTEND A GRIEVANCE HEARING ON YOUR BEHALF?

16| A ~ NO.

-5 DO YOU KNOW IF LOCAL 18 EVER ATTENDéghgﬁ\\
18| GRIEVANCE HEARING ON BEHALF OF ANY OF THE C.E.O.’S
19| BEFORE APRIL 2ND, 19847
20| A I DON’T THINK SO. IF THEY DID, IT WASN'T
21| -- IT WASN’T ANYTHING OFFICIAL BECAUSE THE CITY
22 DIDﬁ:E;;:;,,/””#*ﬂ_*__Hﬁh‘

;5 ~ MR. FADEL: OBJECTIQON. | -
24 THE WITNESS: OH, I’M SORRY.
25 'MR. FADEL: IT’S SPECULATIVE. I MEAN, HE
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SAID HE DIDN’T KNOW AND THEN HE SAID IF THEY DID —-
EXAMINER JEWELL: I AGREE. I UNDERSTAND.
LET’S STRIKE THAT PORTION OF THE ANSWER.
THE WITNESS: SORRY.
EXAMINER JEWELL: ~THAT’S OKAY.

BY MR. ROLL:

Q BEFORE APRIL 2ND, 19284, IF —-- IF YOQU HA;\\
A COMPLAINT ABOUT WHAT WAS GOING ON WITH THE CITY OF

CLEVELAND, WHAT WOULD YOU DO?

ol a I'D FILE A GRIEVANCE WITH THE —-- THERE

11| WAS AN OUTFIT -- THE CIVIL SERVICE ASSOCIATION. ‘ WE
12  -- WE HAD ~- THEY HAD -- WE HAD A GRIEVANCE FORM
513 THAT WE’D FILL OUT. WE’D PAY DUES TO -- $2 A MONTH
14| OR WHATEVER IT WAS TO HAVE THE USE OF THEIR

15| ATTORNEY.

16| o WHAT WAS THE NAME OF THAT ORGANIZATION?

17| A THE CIVIL SERVICE EMPLOYEES ASSOCIATION,
18| I BELIEVE. IT’S BEEN A LONG TIME. I
19| o . DID LOCAIL 18 EVER NEGOTIATE A COLLECTIVE
20| BARGAINING AGREEMENT ON YOUR BEHALF?

21| A NO. —
221 (PAUSE. )
;gg '.BYVMR._ROLL; .

24 0 . OKAY,.WE’RE GOING, TO EXPAND NOW THE TIME
25 FRAME WE’RE TALKING ABOUT --
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1{ A ALL RIGHT.

2| @ ' —— AND THE TIME FRAME WE’RE NOW TALKING

3| ABOUT IS FROM WHEN YOU FIRST BECAME EMPLOYED BY THE

4 CITY OF CLEVELAND IN 1968 UNTIL YOU RETIRED IN

5| 2000, --

6| A UH-HUH.

71 @ ~= SO WE’RE TALKING ABOUT THE WHOLE

8| UNIVERSE —-

9| A | ~ ALL RIGHT:

10] o -~ OF YOUR EMPLOYMENT PERIOD. ACTUALLY,

11| WE’RE GOING TO BACK UP. WE’RE GOING TO CUT THIS OF

12| AS OF DECEMBER 1 —- DECEMBER 31, 1998.‘/;0 FROM 1968
T T—— ~

13| THROUGH DECEMBER 31, 1998, DID YOU PARTICIPATE IN A

14| S.E.R.B. SPONSORED ELECTION TO MAKE LOCAL 18 YOUR

15| REPRESENTATIVE?

i6] A _NO.

17 0 '~ SAME PERIOD OF TIME, 1968 THROUGH

18| DECEMBER 31, 1998, DID YOU EVER RECEIVE OR SEE ANY

19| NOTICE OF ANY S.E.R.B. SPONSORED ELECTION RELATING

20| TO LOCAL 187

21| A . | NO.

7 Q AT ANY TIME BEFORE 1998, DID YOU SEE ANY
LOCAL 18 WRITTEN REQUEST TO CLEVELAND THAT LOCAL 18
SHOULD BE RECOGNIZED. AS YOUR UNION?

-
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< ' ARE YOU AWARE OF ANY VERBAL REQUEST TO
THAT REQUEST BEFORE -~ BEFORE DECEMBER 31, 19987
A | . NO, I’M NOT.
9 I WANT TO FOCUS ON THE YEAR 1996 NOW.
A ALL RIGHT.
o) DURING 1996, DID YOU RECEIVE NOTICE OF A
' MEETING FROM -- FROM LOCAL 18 -- I’M GOING TO SAY

THAT AGAIN. DURING -~
A ALL RIGHT:

o —-- DURING —- DURING 1996, DID YOU RECEIVE
NOTICE FROM LOCAL 18 IN CONNECTION WITH YOUR

EMPLOYMENT WITH THE CITY OF CLEVELAND?

: 4

Q I WONDER IF I COULD ASK YOU TO FOCUS ON
EXHIBIT 45, EXHIBIT --
EXAMINER JEWELL: EXHIBIT 45? DO YOU

NEED IT TO QUESTION THE WITNESS?

MR. ROLL: MAY I?

EXAMINER JEWELL: YES, YOU MAY.
BY MR. ROLL:
Q@ = OKAY, DO YOU MIND LOOKING AT EXHIBIT 45,
MR. CONSOLO, AND LETTING ME KNOW WHEN YOU’RE DONE
LOOKING AT IT, THEN WE’LL TALK ABOUT IT.
A ~ OKAY.

Q IS THAT THE NOTICE YOU WERE REFERRING TO?




1 A ' I BELIEVE SO.
_—-———‘-'/- S ——
2 DID YOU ATTEND THE MEETING DESCRIBED IN
3//fi;HBIT 457 < |
4»!\21 YES, I DID. 2
5| -¢@ WHAT HAPPENED AT THAT MEETING?
6 A MR. SNELL (PHONETIC) WAS THERE AND —-
7 0 |  WHO IS MR. SNELL?
8 A I'M SORRY. I BELIEVE HE WAS PRESIDENT OF
9| THE UNION AT THE TIME.
10 Q ' OKAY.
11 A ' AND MOST OF —- |[THE MAJORITY OF THE
" ;
F”TE- OPERATORS THAT WERE WORKING FOR THE CITY AND THE
13 DIVISION OF STREETS —-- AND I BELIEVE SOME WATER
‘14 DEPARTMENT OPERATORS WERE THERE. AND MR. SNELL
15 ASKED IF WE WOULD LIKE TO VOTE ON BEING REPRESENTED
16| -- IF LOCAL 18 COULD REPRESENT US WITH THE CITY OF
17 CLEVELAND. WE DID VOTE AND WE TURNED IT DOWN LSRC:
&3

26

UNANIMOUSLY.
Q ) WAS THAT THE FIRST TIME A VOTE LIKE THAT

HAD EVER BEEN TAKEN?

A IN THE YEARS THAT I WAS WITH THE CITY,
, o e orry,
Q DURING YOUR TENURE UP UNTIL THIS POINT

WITH THE CITY HAD LOCALlIB EVER COME TO THE C.E.O0.’S

AND ASKED IF THEY’D LIKE -— LIKE TO HAVE -- ASK THE
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1| C.E.0.’S WHETHER THEY WOULD LIKE TO HAVE LOCAL 18

2| REPRESENT THEM?

3| A NO.

4 @ | BY THE WAY, THIS MEETING ON AUGUST 6TH,

5| 1996, THAT’S DESCRIBED IN EXHIBIT 45 THAT WE JUST

6| TALKED ABOUT, DO YOU KNOW WHO COUNTED THE VOTES?

71 A YES. ACTUALLY, IT WAS TONY MANGANO

8 (PHONETIC) AND, I BELIEVE, MYSELF.

o] o ' ARE YOU FAMILTAR WITH A CASE CALLED

10| PINZONE (PHONETIC)?
11| = . vEs, T AM.

12| 0 TELL -- TELL THE -- TELL JUDGE JEWELL
13| WHAT -- WHAT YOUR FAMILIARITY IS WITH THAT CASE?

14! a | YOU’RE GOING BACK A LONG TIME.)f;;;;EHﬁEE#
15| A CASE FILED TO GET OUR PREVAILING WAGES AND THE —-
16| THE BUILDING TRADES GOT INVOLVED IN IT SOMEHOW. T
17| DON'T -- I REALLY DON&T KNOW HOW. AND WE —— WE WON
18| THAT CASE TO GET OUR WAGES.
19 AND I BELIEVE —- BUT THE ATTORNEY WAS —-
'20{ I BELIEVE IT WAS SWEENEY (PHONETIC). WE -~ WE HIRED
21| HIM. WE PAID HIM. AND WE DID WIN THE CASE.
22| @ DID LOCAL 18 HAVE ANYTHING TO DO WITH
;;é THAT CASE? | L -

{ 24{ A . NOT AT TEE;EE%EL_ﬁgié—————"”"""*'ﬂ-—_z_

25| Q . DO YOU REMEMBER THE CASE CALLED KOVALEK
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1| (PHONETIC)?
2| & THAT —- I —- SEE, I’'M CONFUSED ON THAT.
3| I THOUGHT KOVALEK WAS —- WAS PART OF THE PINZONE .
4 THING. I JUST ~--
5| 0 I THINK —-
6| A —— I GOT —— THE DATES WERE —-- BECAUSE
7|  MIKE —— I WORKED WITH MIKE KOVALEK AND I ~— WHEN HE
8| RETIRED -- I BELIEVE HE GOT SICK AND RETIRED. AND T
9| THOUGHT HE FILED THE ORTGINAL SUIT AND DTED.
10/ © PINZONE DID?
11| A MIKE KOVALEK.
12] © KOVALEK DID.
13| a ~ YERH.
14| o YES.
15| A TO THE -- THAT’S THE BEST OF MY KNOWLEDGE
16| OR RECOLLECTION. DOUG PINZONE CAME AFTER KOVALEK
17 FILED THE CASE AND PASSED AWAY. AND SOMEONE ELSE
18| PICKED UP THE BALL WITH IT.
19| o DID YOU -- DID YOU GET PAID YOUR
20| PREVATLING WAGES DURING THE PERIOD OF 1993 THROUGH
21| 19987
22| = I REALLY —— TO BE HONEST WITH YOU, I
.23| CAN’T REMEMBER IF WE GOT OUR P%EVAiLING WAGE .
e OKAY. DID YOU ATTEND A MEETING IN 1998 B
s| caLLEp BY Locan 187 - - ' Aragt
s& Py
QY
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YES, I DID.

AND WHAT DID THAT MEETING PERTAIN.TO?
IF IT’S THE ONE I’'M THINKING OF

BELIEVE IT IS BECAUSE IT WAS JUST PRICR TO ME

RETIRING —-- MR. SNELL CALLED US DOWN AND THE CXJTY’S
ATTORNEY —-—- I BELIEVE HIS NAME WAS CORRIGAN
._(PHONETIC) -— I DON’'T RECALI HIS FIRST NAME -- H
DID ACTUALLY —-- HE SPOKE WITH US AND MR. SNELL
DIDN'T. o

AND HE TOLD US SOMETHING TC THE EFFECT
THAT WE WERE BEING OVERPAID FOR YEARS ON THE -- OU
PENSION PORTION OF THE —-- OF QOUR WAGES AND THAT
RATHER THAN HAVE US SUE —-- GO BACK-TO THE =-- GO TO
COURT AGAIN AND ——-TO'GET OUR PREVAILING WAGE, HE

WAS WILLING TO WASH WHAT WE —- WHAT THEY OWED US,

WHICH WAS 16 OR $18,000 AT THE TIME IN BACK —- BACK
PAY -~ HE SAID WE’LL GALL IT EVEN AND HE SAID THAT’
THE END OF THE —- THE PROGRAM. HE SAID THAT'S IT.

AND THERE WAS NO VOTE. THERE WAS NO
CONSENSUS. NOBODY SAID ANYTHING. HE WAS THE ONLY
ONE THAT SPOKE.

AND THEN MR. SNELL GOT UP AND SAID THAT'|S
IT. HE .SAID THERE IS NO LAWSULT, WE’RE NOT SUING
ANYBODY, IT’S DONE. . AND WE LEFT AND THAT’S THE

WAS.
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Q . HANDING TO YOU WHAT CLEVELAND HAS

SUBMITTED AS A LETTER DATED JUNE 3RD, 1998 --

'ACTUALLY, THIS ONE’S THE BEST TO USE, SO LET’S DEAL

WITH THIS THAT WAY.

EXAMINER JEWELL: IS THERE A NUMBER
REFERENCE?

MR. ROLL: IS IT ONE?

MS. RITZERT: THIS IS ONE OF THE EXHIBITS
THAT WAS PﬁODUCED BY “THE CITY OF CLEVELAND. TI’LL
GIVE THE CURRENT PAGINATION HERE --

,—/-'_“__‘—‘—‘—'—‘—___
/" MR. ROSENTHALI>I BELIEVE IT WILL FALL

N
UNDER PAGE 26 AND 27.

MS. RITZERT: OKAY, YES. WHAT THE CITY
SUBMITTED, YOUR HONOR, WAS A —- A DOCUMENT WITH THE
ADDRESS AND LﬁTTERHEAD AREA LEFT BLANK. AND IN.YOUR
OTHER ONE YOU HAD THE NAMES OF THE PEOPLE IT WAS
SENT TO; ALSO, BUT YOWU DON’T HAVE THAT IN YOUR -—-—
YOUR PAGINATED EXHIBIT. IN YOUﬁ ORIGINALIBOOKLET OF
EXHIBITS FROM THE PREHEARING YQOU HAD THE LIST OF
EMPLOYEES THAT IT WAS SENT TO ATTACHEb.

MR. GONZALEZ: RIGHT. THAT WAS ATTACHED
AS PART OF OUR LITIGATION THAT WE HAVE,.I THINK.

MS. RITZERT: OKAY.*_

MR. GONZALEZ: I FOUND OUT LATER . THERE

WAS AN AFFIDAVIT.
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MS. RITZERT: OKAY,

MR. GONZALEZ: THESE ARE THE ORIGINAL
PACKET THAT WAS RECEIVED AND THIS —— THIS WAS JUST
WHAT WE HAD. I THINK THATfS - |

MS.VRITZERTQ SO WHAT WE'RE USING IS THAT

VERY LETTER AS ADDRESSED AND -- ADDRESSED TO AND

RECEIVED BY THIS WITNESS.

MR. GONZALEZ: TO CLARIFY, YOUR HONOR,
THIS WAS WHAT THE CITY HAD IN ITS RECORDS. IT’S
ACTUALLY A DOCUMENT -- I.THINK THIS, WHAT MS.
RITZERT HAS JUST GIVEN OUT, IS PROBABLY CLEARER.

EXAMINER JEWELL: DO YOU WANT TO
SUBSTITUTE THIS?

MR. GONZALEZ: WELL, I MEAN, I WILL
STIPULATE TO THE AUTHENTICITY AND WE CAN MAKE IT
JOINT WHATEVER. I MEAN —-

MR. FADEL:% IT’S ALREADY BEEN STIPULATED
TO.

'MR. GONZALEZ: YES.

MR. FADEL: IT’S PAGE 26 AND 27, EXHIBIT
1, CITY OF CLEVELAND.

| EXAMINER JEWELL: ALL RIGHT.
'MR. GONZALEZ: YES.,
- EXAMINER JEWELL: SO WE SHOULD SUBSTITUTE

THIS DOCUMENT WITH THE LETTERHEAD ON IT THEN FOR
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WHAT’S IN THERE.
MS. RITZERT: I THINK IT DOES -- T WOULD
ASK THAT YOU DO THAT, GENTLEMEN, BECAUSE T THINK IT
CLARIFIES -- |
MR. FADEL: OH, I"M SORRY. YOU DIDN’T
GIVE ME ONE.
' MS. RITZERT: -- THE SOURCE OF IT WASN’T
THE —--
MR. FADEL: - OH, HERE IT IS. I’M SORRY.
THANK YOU.
MS. RITZERT: -- INTERNATIONAL UNION OF
OPERATING ENGINEERS.
MR. FADEL: ALL RIGHT. SO THIS IS PAGE
26 AND 27. WE’LL —-
| EXAMINER JEWELL: OF CITY EXHIBIT 1.
MR. FADEL: WE’LL STIPULATE, YES.
MR. GONZALEZ: YES, WE’LL STIPULATE TO
THAT.
EXAMINER JEWELL: OKAY; THANK YOU.
MR. ROLL: CAN I APPROACH THE WITNESS?
EXAMINER JEWELL: YES, YOU MAY.
MR. ROLL: THANK YOU.
BY MR. ROLL: .
Q MR. CONSOLO, -I WONDER IF YOU> WOULD LOOK

AT THAT DOCUMENT, AND LET ME KNOW WHEN YOU’'RE DONE
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1 LOOKING AT IT AND THEN WE’LL TALK ABOUT IT.

2 {(OFF THE RECORD.)

3 EXAMINER JEWELL: OKAY, WE'RE BACK ON THE

4y} RECORD. |

5 MR. ROLL: THANK YOU.

6 BY MR, ROLL:

7 0 DID YOU RECEIVE THIS LETTER?

8  A | I DON’T REMEMBER RECEIVING THIS LETTER.

9 0 OKAY. WERE YOU LIVING AT THIS ADDRESS?
10 A YES, I WAS. -
11 Q I JUST WANT TO MAKE THIS CLEAR NOW. DID
12 YOU EVER AGREE TO A DECREASE IN YOUR WAGES?

13 A AT NO TIME. d’//
|

14 0 _ DID YOU EVER AUTHORIZE DUDLEY (PHONETIC)

15 SNELL TO NEGbTIATE A DECREASE IN YOUE WAGES?

16 A NO.

17 0 DID YOU EVER AUTHORIZE DUDLEY SNELL TO

18 TELL THE CITY OF CLEVELAND THAT YOU WEREN’T GOING TO

19 PURSUE WAGES THAT YOU WERE DUE?

20 A NO.

21 0 DiD YOU EVER TELL LOCAL 18 THAT IT WAS

22 AUTHORIZED TO NEGOTIATE A DECREASE IN YOUR WAGES?

23 A \ NO . .

24 Q : DID YOU EVER TELL LOCAL 18 THAT IF YOU

25| . WEREN’T PAID THE -PREVAILING WAGE RATE THAT .IT COULD
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AGREE THAT YOU DIDN’T HAVE TO BE THE --— DIDN'T HAVE
TO AGREE —— I’LL REPHRASE THAT.
A OKAY .

e —~""“~“‘_hﬁhf“\\

Q DID YOU EVER TELL LOCAL 18 THAT IF YOU

WEREN’T PAID THE PREVAILING WAGE RATE THAT YOU WERE

AUTHORIZING IT TO NEGOTIATE A WAIVER OF YOUR CLAIM
. WITHVRESPECT TO NOT BEING PAID THE PREVAILING WAGE

RATE?

A NO. A
o DID YOU EVER AUTHORIZE DUDLEY SNELL TO

MAKE ANY AGREEMENT ON YOUR BEHALF?

A NO.

0 DID YOU EVER AUTHORIZE LOCAL 18 TO MAKE
ANY AGREEMENT ON YOUR EEHALF? |

A NO.

o) DID MR. SNELL SAY ANYTHING AT THIS
MEETING AT ALL? .

A | ~ YES. HE BASICALLY TOLD US THAT WHAT MR..
CORRIGAN SAID, THAT WAS IT AND THAT WAS THE END OF

THE CONVERSATION. THERE WAS NO DISCUSSION. _‘“///
\\ﬁ—-—-—‘-'_'-_—_

EXEE&NER JEWELL: COULD WE IDENTIFY -- T
MEAN, HE SAYS AT THIS MEETING. I'M SORRY. I DIDN'T
UNDERSTAND THAT HE WAS TALKING ABOUT A MEETING.

MR. ROLL: SURE, I'LL BE HAPPY TO.

BY MR. ROLL:
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1 Q _ MR. CONSQLO, WOQULD YOU TURN TO PAGE TWO

2 OF THIS LETTER THAT WE’RE TALKING ABOUT?

ZAND ON THE SECOND PAGE IN THE PARAGRAPH
5|/ DOWN AT THE -- ABOUT TWO-THIRDS OF THE WAY DOWN AT
6l THE BOTTOM IT SAYS AT THE MAY 15, 1998, MEETING T
8l MEETING THAT WE’RE TALKING ABROUT?

s{ A IF THAT’S 'THE ONE THAT CORRIGAN WAS AT,

.AND ONCE AGAIN, WHO WAS CORRIGAN?

HE WAS THE --— I BELIEVE HE WAS

REPRESENTING THE CITY OF CLEVELAND.

14 (PAUSE. ) I

15| BY MR. ROLL:

16f Q . HOW MANY PEOPLE WERE AT THAT MEETING?
17| A ROUGH FIGURE, 30, 25, 30.

18 Q HOW LONG DID THE MEETING LAST?

12 A HALF AN HOUR AT BEST.

21 CLEVELAND DID ALL THE TALKING EXCEPT FOR WHAT YOU

22 JUST RELATED ABOUT MR. SNELL?

23| =& . TO THE BEST OF MY MEMORY, YES.

24| Q SO OTHER THAN SNELL’S SAYING THIS IS IT,

25 THAT’S ALL HE SAILD?

3| A YES. P L —

7 TOLD ALL OF THE ATTENDANTS BLA-BLA-BLA. IS THAT THE

- a —":ﬁ
20| @ AND MR. CORRIGAN

x’\ ) C&h,( \'5/

|
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A YEAH.

Q AT ANY TIME DID MR. SNELL, THE FORMER
LocAL 18 PRESIDENT, EVER TELL YOU THAT HE MADE AN
AGREEMENT DURING JANUARY OF 1998 WITH CLEVELAND TOl

WAIVE YOUR CLAIM FOR UNPATD PREVAILING WAGES?

A NO.
0 DID LOCAL 18 EVER TELI. YOU THAT?
A NO.
0 DID LOCAL‘18 EVER TELL YOU THAT IT HAD

AGREED TO ALLOW CLEVELAND TCO DEDUCT FROM YOUR PAY

MONTES PAID ON YOUR BEHALF TO THE STATE EMPLOYMENT
PENSION FUND?
A NO.
Q DID MR. SNELL EVER TELI, YOU THAT?
A ~ wo. i_d/ﬂ,fﬂ~*”’/
‘hhah__““'ﬂfﬂfgzn YOU RECEIVE PAY INCREASES DURING

19942 SN
A I REALLY DON’T REMEMBER.
Q OR 957
A I DON’T RECALL. I DON’T BELIEVE SO. I
REALLY DON'T.

OR ’962
A NO. .

EXAMINER JEWELL: NO, YOU .DON'T RECALL,
OR. —-
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THE WITNESS: NO, I'M = I'M -- I REALLY
DON’T RECALL, BUT I DON'T —- I KNOW WE -—- iF I WOULD
HAVE GOTTEN A RAISE, I WOULD HAVE REMEMBERED IT.V
BY MR. ROLL:
Q . DO YOU KNOW IF CLEVELAND STARTED
DEDUCTING PAYMENTS THAT IT WAS MAKING TO THE éTATE

PENSION FUND FROM YOUR CHECK DURING 19987

A I DON’T KNOW. WOULD YOU REPEAT THAT,
PLEASE? g
0 SURE. DID CLEVELAND START DEDUCTING

PAYMENTS THAT IT MADE TO THE STATE PENSION FUND FOR
YOU IN 1299872
A I DON'T UNDERSTAND THE QUESTION. I

REALLY DON’T, I THOUGHT THEY ALWAYS TOOK THAT MONEY

ouT.

Q - OH, YOU THINK THEY ALWAYS TOOK IT OUT?
A I THOUGHT IT WAS PART OF QUR PENSION
PLAN. |

Q DID YOU EVER AUTHORIZE OR AGREE TO THOSE

DEDUCTIONS EFROM YOUR PAY?

A | FROM THE CITY?

Q | YES.
A | NO. IT WAS JUST PART OF BEING -- BEING

EMPLOYED. IT WAS AUTOMATIC. YOU DIDN’T. HAVE A

CHOICE. YOU DIDN’'T AUTHORIZE THEM OR NOT. IT WAS
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1 JUST TAKEN.

2 (PAUSE.)

S

Q DURING YOUR ENTIRE TENURE WITH THE CITY

OF CLEVELAND FROM 1968 THROUGH 2000, DID YOU EVER

GET ANY VACATION PAY?

A NO.

Q DID YOU EVER GET ANY SICK PAY?
(}:ﬂ\ A YES, I DIb. |
Q WHEN?
ﬁ WE —-— WE WERE -- THERE WAS A FEW OF UsS
THAT WERE GRANDFATHERED IN. WE HAD -- THE CITY

COUNCIL AT ONE TIME HAD PASSED THAT WE WOULD GET

SICK LEAVE AND THEN THEY TOOK IT AWAY FROM Us./ BUT

15| - THOSE THAT WERE THERE AT THAT TIME WERE ALLOTTED SO

16 MUCH TIME.

17 ' _ AND I HAD B0 MUCH HOURS THAT I —--— BEFORE
18{ _THEY TOOK IT AWAY FROM US AND THEY -- THEY LET US
19| XEEP THEM. — — I
/\ 0 Q ' DID LOCAL 18 HAVE ANYTHING TO DO WITH
le 1| YOUR GETTING THAT SICK PAY?

ABSOLUTELY NOT. ___,,,_-—~—*”’"“”#”//

. _.23 Q DID YOU EVER RECEIVE ANY TIME OFF FOR
2 JURY DUTY THAT YOU GOT PAID FOR FROM THE CITY OF
2 CLEVELAND?

N ' ff
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A TOWARDS THE END OF MY TENURE WITH THE
CITY I DID. ONE TIME I GOT -~ I WAS AT JURY DUTY
AND =-- I'M TRYING TO REMEMBER. I BELIEVE SO. I -=

I WAS IN GEAUGA COUNTY AND I BELIEVE I HAD TO BRING
THE —-- THE %20 CHECK DOWN TO.THE CITY OF CLEVELAND

AND THEY REIMBURSED ME.

l Q DID LOCAT 18 HAVE ANYTHING TO DO WITH

YOUR GETTING PAID FOR JURY DUTY?

A

Q

NO.

.

DID YOU EVER GET PAID HOLIDAYS DURING

YOUR TENURE?

A

Q

NO.

DID YOU EVER GET HEALTH INSURANCE

PARTIALLY FUNDED BY CLEVELAND?

A

Q -

NG.

DID YOU EVER GET DENTAL INSURANCE

PARTIALLY FUNDED BY CLEVELAND?

A

19

20

Q

LWNO.

DID YOU EVER HAVE THE RIGHT TO RESOLVE

PERSONNEL PROBLEMS THROUGH THE GRIEVANCE PROCESS?

A

TO FOLLOW-UP.

NO, NOT WITH —— NOT WITH LOCAL 18, NO..

MR. ROLL: NO FURTHER QUESTIONS SUBJECT

-

EXAMINER JEWELL: THANK YOU. MR. FADEL?
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1 . CROSS-EXAMINATION
2. - -
3| BY MR. FADEL:
44 © MR. CONSOLO, --
5] A . YES?
6| 0 -- WE CAN AGREE, CAN WE NOT, THAT YOU AND
7 .THE OTHER EMPLOYEES WORKING FOR THE CITY OF
8| CLEVELAND AS EQUiPMENT OPERATORS VOTED IN A MEETING
‘5| TO -- NOT TO HAVE A COLLECTIVE BARGAINING AGREEMENT
10| WITH THE CITY OF CLEVELAND; ISN'T THAT RIGHT?
11 MR. ROLL: OBJECT TO THE FORM.
12| BY MR. FADEL:
13 o) ISN’T THAT RIGHT?
14 EXAMINER JEWELL: WHAT’S THE NATURE OF
15| YOUR OBJECTION?
16 MR. ROLL: TO THE FORM. I THINK THE
17| QUESTION IS VERY -- BECAUSE OF THE DOUBLE NEGATIVE
18| IT’S NOT CLEAR. I’D ASK THAT IT BE POSED
19| DIFFERENTLY. I THINK IT’S MISLEADING.
20 | EXAMINER JEWELL: DO YOU WISH TO REPHRASE
21| . YOUR QUESTION, MR. FADEL? - |
22! BY MR. FADEL: I ,
| ' T
3| Q . CAN WE AGREE THAT THE MEMBERS, OPERATING
24| ENGINEERS WORKINGVFOR‘Tﬂﬁwple OF CLEVELAND, VOTED
25|’ NOT FOR LOCAL 18 TO NEGOTIATE A COLLECTIVE

&ﬂdl
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. OPERATING ENGINEERS WORKING FOR CLEVELAND HAS BEEN

BARGAINING AGREEMENT CON THEIR BEHALF?

A I CAN AGREE TO THAT.

Q OKAY. AND THAT’S BEEN THE CASE SiNCE
1968 TO THE TIME YdU RETIRED?

A ABSCLUTELY.

Q _ AND THAT REQUEST OR THAT POSITION OF THE

CRAFTS?
A I HAD NEVER HEARD OF S.E.R.B. BEFORE JUST
RECENTLY .
Q OKAY, OKAY. BUT SO —-
A NO, I DID NOT KNOW THAT.
.Q -~ S0 YOU DIDN’T KNOW ABOUT THE OTHER
CRAFTS —-
A NO.
-- OR NEGOTIATING ANOTHER CONTRACT?

A I KNEW THE OTHER CRAFTS NEGOTIATED WITH
THE CITY OF CLEVELAND. I DIDN'T KNOW THAT --

Q- WELL, YOU DIDN’T KNOW _IT WAS A RESULT OF

VERY CLEAR TO THE UNION; ISN’T THAT RIGHT?

A . AS FAR AS"I KNOW, YES. 4///
— e

Q OKAY. -NOW, WHAT HAPPENED WAS —- WHEN

S.E.R.B. WAS PASSED, DO YOU RECALL THE BUILDING

TRADES DID NEGOTIATE A CONTRACT FOR ALL THE OTHER

S.E.R.B.?.
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A | NG.
Q CKAY.
' MR. ROLL: OBJECTION. HE’S NOT LETTI&G
THE WITNESS FINISH HIS ANSWER.
BY MR. FADEL:

Q ' YOU KNEW THAT THE BUILDING TRADES

NEGOTIATED A CONTRACT WITH THE CITY OF CLEVELAND AND

THE POSITION OF THE OPERATING ENGINEERS IS THAT WE
DIDN’T WANT THAT KIND OF CONTRACT?

A | I DIDN'T KNOW THAT THE BUILDING TRADES

HAD NEGOTIATED THAT. I THOUGHT IT WAS BETWEEN THE
LOCAL —- THE UNION AND THE —— THE —- WHATEVER THE

TRADES WERE THAT —-

Q OKAY.

A : —— I DIDN’'T KNOW IT WAS A CbLLECTIVE
THING.

Q OKAY. WELL, THE OTHER --

A ‘7 I HAD NO IDEA BECAUSE -- BECAUSEVEACﬁ

"UNION SIGNED SEPARATELY.

Q FINE. THE OTHER TRADES?

A THE OTHER TRADES, RIGHT.

Q | OKAY, OKAY.

A- i .~ YEAH. .

Q ' ANﬁ THEY NEGOTIATED AT 80 PERCENT OF THE

PREVAILING RATE; ISN'T THAT RIGHT?
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A THAT’S WHAT I REﬁEMBER, YEAH.

Q RIGHT. AND THAT WAS ONE OF THE PRIMARY
REASONS WHY THE OPERATING ENGINEERS SAID NO?

A , ABSOLUTELY.

0 ' RIGHT. AND ONE OF THE —-— AND YOU WERE
AWARE AND YOU WERE A BENEFACTOR OF THE LAWSUIT THAT
LOCAL 18 FILED AGAINST THE CITY OF CLEVELAND WITH
REGARD TO THE PREVAILING WAGE; WERE YOU NOT? YOU
WERE STILL WORKING ECR THE CITY?

A YES, I WAS.

0 AND —- AND THAT WAS THE WRIT OF MANDAMUS
AND THE UNION PROCESSED THAT CASE ON BEHALF OF

OPERATING ENGINEERS EMPLOYED AT THE CITY OF

CLEVELAND?
A THAT"S TRUE.
Q : - Now, SOME OF THOSE OPERATING ENGINEERS

ARE NOT EVEN MEMBERS OF LOCAL 18; ARE THEY?
A THAT’ S CORRECT.
o AND THAT’S BEEN TRADITIONAL THROUGH THE

TIME WHEN YOU WORKED, 68 TILL YOU LEFT?

A - YERH.

Q RIGHT?

A YES. .

Q - AND SO THAT WRIT OF MANDAMUS OR THAT

LAWSUIT ~- EVERYBODY INCLUDING NONMEMBERS RECEIVED
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BACK PAY?
A AS FAR AS I KNOW, YES.

Q OKAY. AND WHILE YOU DIDN'T WANT LOCAL 18

TO NEGOTIATE A COLLECTIVE BARGAINING AGREEMENT FOR

YOU, ——
A UH-HUH.
o) : —-— YOU DID RELY UPON THEM INFORMING THE

CITY OF CLEVELAND WHAT THE PREVAILING WAGE WAS -—
RATE -— WHAT THE PREVAILING WAGE RATE WAS; ISN’T
THAT RIGHT?

A THAT’S TRUE.

Q - OKAY. SO YOU KNEW THAT EVERY TIME LOCAL
18 NEGOTIATED A BUILDING AGREEMENT, WHETHER IT WAS
THE C.E.A. OR THE STATEWIDE BUILDING AGREEMENT
BEFORE THE C.E.A., —-

A . UH-HUH.

EXAMINER JEWELL: MR. ROLL, WHAT’S

MR. ROLL: OH, I'M SORRY. CONSTRUCTION
EMPLOYERS ASSOCIATION.
EXAMINER JEWELL: THANK YOU.
Me. Fad el gﬁg:}%%g;) AND LET ME -- LET ME JUST KIND
OF CLARIFY WHAT THE CONSTRUCTIQN -- IT’S A MULTI-
EMPLOYER BARGAINING GROUP THAT NEGOTIATES A BUILDING

AGREEMENT IN THE NORTHERN PART OF THE STATE WHICH
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INCLUDES CUYAHOGA COUNTY. AND THAT —- THEY’VE DONE
THAT FOR AT LEAST, AS FAR AS MY RECORDS CAN GO, FROM
1980. _ |
PRIOR TO THAT TIME, LOCAL 18 NEGOTIATED'A
BUILDING AGREEMENT COVERING THE BUILDING WORK

STATEWIDE WHICH INCLUDED CUYAHOGA COUNTY WHEN -- IN

ABOUT 1980 THE NEW ASSOCIATION FOR THE NORTHERN PART

WAS ~- WAS ESTABLISHED.

MR.;ROLL:“ JUDGE JEWELL, IF THAT
STATEMENT THAT ATTORNEY FADEL JUST MADE IS GOING TO
BE CONSIDERED AS FACTUAL, I'D LIKE AN OPPORTUNITY TO
CROSS-EXAMINE HIM -- |

| MR. FADEL: OH, SURE.

EXAMINER JEWELL: WELL, NO, NO, I DON’T
THINK THAT THAT’S —— I MEAN, WE CAN’T TAKE THAT
STATEMENT OF CQUNSEL AS EVIDENCE —--—

MR. FADEL:": OKAY.

EXAMINER JEWELL: -—- BY ITSELF, NO. NO.
I JUST NEEDED TC HAVE IT FOR THE RECORD. I NEEDED
TO KNOW WHAT C.E.A. STOOD FOR.

MR. FADEL: OKAY. CONSTRUCTION EMPLOYERS
BUILDING ASSOCIATION BUILDING AGREEMENT.
BY MR. FADEL: .

Q R - NOW, BACK TO MY QUESTION -—- .

A THAT"S ALL RIGHT. NO PROBLEM. I -— I
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DIDN'T UNDERSTAND &HE FIRST ONE.

Q | RIGHT, OKAY. SO YOU JUST -- LET’'S GET
BACK TO WHAT IT WAS. YOU RELIEb,UPON LOCAL 18 WHEN
IT NEGOTIATED AN AGREEMENT FOR THE BUILDING
AGREEMENT TO ADVISE THE CITY OF CLEVELAND WHAT THE

WAGE RATE WAS?

A MR. FADEL, YOU SAID THAT WE RELIED ON

LOCAL 18. I THOUGHT IT WAS THE BUILDING TRADES THAT

NEGOTIATED THAT. »

Q NO, NO, NO. YOU RELIED UPON LOCAL 18

WHEN IT NEGOTIATED ITS BUILDING AGREEMENT WITH THE
CONSTﬁUCTION EMPLQYERSASSOCIATIbN TO ADVISE THE
CITY OF CLEVELAND WHAT THE WAGE RATE WAS?

A I CAN AGREE TO THAT{ YEAH{‘

Q OKAY: NOW, YOU BECAME -- YQOU WERE A
MEMBER OF LOCAL 18 BEFORE YQU WENT WITH THE CITY?

A YES, I WASY

Q AND HOW DID YOU GET TO THE CITY? HOW DID
YOU GET THAT EIRST JOB?

A THE FIRST JOB WAS THROUGH FRIENDS, FAMILY

FRIENDS.

Q OH, OKAY. DO YOU KNOW IF OTHER OFPERATING

- ENGINEERS CAME TO THE CITY AS QPERATING ENGINEERS

WHO WERE REFERRED BY LOCAL 18 UPON THE CITY OF

CLEVELAND' 5" REQUEST?
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A THE —- THE ONLY ONE THAT I CAN THINK OF
IS TONY MANGANO.

Q OKAY.

A T THINK EVERYBODY ELSE CAME IN BASICALLY

THE SAME WAY I DID.

o OKAY. IN OTHER WORDS, THEY DIDN’'T COME
THROUGH LOCAL 18 AND HIRING --

A NOT TO MY —-—- NOT TO MY KNCOWLEDGE, NO.

Q OKAY. AND YOU DON’T KNOW WHETHER A CALL

WAS MADE OR NOT MADE AS TO HOW THEY GOT EMPLOYED?

A I HAVE NO IDEA.
Q - OKAY. NOW, MR. MANGANO —-- SPEAKING OF
MR. MANGANQ, WAS HE EVER -— WAS HE A STEWARD, A

UNION STEWARD?

A . THAT’S A -—- THAT'S A TRICKY QUESTION. WE
DIDN’T HAVE.A STEWARD BECAﬁSE HE WAS NEVER ELECTED-—-
Q OH, OKAY. Y

A -- AS STEWARD, SO -- BUT HE WAS -- HE WAS
BAS;CALLY OUR REPRESENTATIVE BECAUSE HE WAS OUR
MASTER MECHANIC AND TRADITIONALLY OUR MASTER
MECHANIC WAS THE ONE THAT KIND OF LOOKED OUT FOR US.
Q OKAY. AND HE LOOKED OUT FOR YOU IF YOU
HAD GRIEVANCES OR PROBLEMS?

A - WE.WENT TO HIM WITH OUR PROBLEMS, YES.

EXAMINER JEWELL: MR. ROLL, PLEASE -- I
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DON’/T KNOW IF YOU'RE DOING THIS SUBCONSCIOUSLY OR
NOT, BUT IT SEEMS TO ME THAT YbUfﬁE MOVING YOUR HEAD
IN SUCH A.MANNER AS TO SUGGEST A RESPONSE TO THE
WITNESS.

Mﬁ. ROLL: I’LL TRY NOT TO MOVE MY HEAD
NOW .

THE WITNESS: OH, I —-- I WASN’'T EVEN
LOOKING AT HIM. -

EXAMINER JEWELL: THANK YOU.
BY MR. FADEL:
Q MR. MANGANO WAS THE -- WAS THE ONE YOU

WENT TO WHEN YOU HAD A PROBLEM ——

A THIS IS TRUE.

Q -—- OR A GRIEVANCE?
B YES, YES.

o ~AND DO YOU EVER RECALL MR. MANGANO

CALLING THE BUSINESS AGENT TC COME AND TALK TO YOU

OR TALK TO THE CITY IF THERE WAS A PROBLEM?

A NO.

Q 7 ALL RIGHT. YOU WORKED IN WHAT, STREETS?
a - DIVISION OF STREETS, THAT’S CORRECT.

Q AND AS PART OF WORKING IN THE DIVISION OF

STREETS DID YOU EVER HAVE AN OCCASION TO HAVE A
VISIT FROM A BUSINESS REPRESENTATIVE?

A YEAH, BACK I WHEN I FIRST STARTED. MR.
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1 ‘IKAMPO, BENNY IKAMPO (PHONETIC), STOPPED OUT ON THE
2| JOB ONCE, BUT HE WAS ~- ONCE AGAIN, HE WAS A FAMILY
3|  FRIEND. -
4 0 OKAY. BUT OTHER THAN THAT, ARE YOU
5| SAYING THAT YOU NEVER TALKED TO A BUSINESS AGENT?
sl a I NEVER HAD DEALINGS WITH A BUSINESS
7| * AGENT WITH THE CITY, NOT TO MY KNOWLEDGE.
8] o OKAY. YOU PERSONALLY?
9 A ME PERSONALLY,_——'
10| " © OKAY .
11| A —~— THAT’S RIGHT.
121 0 DO YOU KNOW IF MR. MANGANO DID?
13| =& I COULDN’T SPEAK FOR HIM.
14 @ OKAY.
15 =a I REALLY DON’T KNOW.
16 (PAUSE . )
17| BY MR. FADEL: | “
18| Q YOU SIGNED A DUES DEDUCTION AUTHORIZATION
19| TO PAY DUES TO LOCAL 18; DIDN’T YOU?
20| A YES, I DID. |
o AND YoU DID NOT HAVE To.PA;—EEE;::;*f**-\
22| ATTORNEY’S FEES OR ANY OF THE COSTS OF THAT WRIT OF .\\\
23| MANDAMUS THAT LOCAL 18 FILED ON BEHALF OF THE
24| OPERATING ENGINEERS WORKING FOR THE CITY OF
25! CLEVELAND; DID YOU?
oo




50

A - - T PAID MY DUES., I THCUGHT THAT WAS PART
.OF THE DEAL.
. Q RIGHT, RIGHT. THAT WAS PART OF THE DEAL,
SO YOU SAID I DIDN'T PAY. I DEETEEEE‘“ﬁx\\
RIGHT. BUT -- NO, WHAT I'M SAYING IS IN

ADDITION TO YOUR DUES YOU DIDN'T HAVE TO PAY ANY

PART OF ANY OTHER FEES?

8 A NOT AT THAT TIME, BUT THE FIRST TIME WE
o| DpID. A
1 Q - YES. THAT WAS WHEN YOU GUYS HIRED
1 SOMEBODY; RIGHT?
I e NS e, Y e |
T v
i1z A R T, EXACTLY.
—Pr s _
13 MR. FADEL: OKAY, I HAVE NO FURTHER
14 QUESTIONS. THANK YQOU, MR. CONSCLO.
15 THE WITNESS: MY PLEASURE.
16 :EXAMINER JEWELL: THANK YOU. MR5
17

18

.....

GONZALEZ? N
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CROSS~EXAMINATION

~BY MR. GONZALEZ:

Q GOOD MORNING, MR. CONSOLO.
A GOOD MORNING.
Q . WHEN MR. ROLL WAS ASKING YOU QUESTIONS HE

. MENTIONED A COUPLE OF NAMES; PINZONE, KOVALEK. DO

YOU RECALL THAT?

A . KOVALEK, YES.

Q KOVALEK, ALL RIGHT. DO YOU KNOW OF ANY
OF THE FOLLOWING NAMES? MITCHELI, STASIUK
(PHONETIC)? =
NO. I’VE NEVER HEARD THAT NAME.

GUST MICHOS (PHONETIC)? |

NO, SIR.

JOHN ZONE (PHONETIC)?

=R o S

I KNOW THE-,LAST NAME ZONE, BUT I DON'T
KNOW IN WHAT CONNECTION.
Q _ OKAY. DO YOU HAVE ANY KNOWLEDGE OF --

YOU INDICATED, I BELIEVED, MR. KOVALEK HAD FILED A

LAWSUIT?

A RIGHT.

Q AND IT INVOLVEP“PREYAILING WAGES AND:
BENEEFITS? | |

A YES.
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Q AND AT SOME POINT HE WAS REPLACED IN THE

LAWSUIT BY SOMEONE ELSE?

A IF MEMORY SERVES ME RIGHT, YES.
o BUT YOU DON'T KNOW WHO THOSE INDIVIDUALS
WERE?
A ' I REALLY CAN'T -- I COULDN’T SAY.
. Q ' ALL RIGHT. DO YOU KNOW WHAT THE RESULT

OF THAT LAWSUIT WAS?

A I BELIEVE'WE WON —— WE —— THE CASE WAS
WON.

Q  ALL RIGHT.

A THE ATTORNEY WAS SWEENEY AT THAT TIME, I
BELIEVE.

Q ARE YOU REFERRING TO THE PINZONE CASE?

A I BELIEVE IT WAS, YEAH, THE PINZONE CASE,
BUT SEE, I GET CONFUSED ON THAT BECAUSE I THOUGHT
THE KOVALEK CASE BECAME THE -- THE PINZONE CASE. I

-— I MAY BE WRONG, BUT IT’'S BEEN SO MANY YEARS --

Q ALL, RIGHT. YOU’RE NOT SURE. THAT’S —--
A © YEAH, I'M NOT SURE.

Q -— I JUST WANT TO -- WANT TO CLARIFY. 8O
THE NAME STASIUK MEANS NOTHING TO YOU?
A . NO, SIR. .

Q NOW, SIR, YOU TESTIFIED THAT IN 1988 —- T

BELIEVE IT WAS 1998 THAT THERE WAS A VOTE ON WHETHER
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OR NOT THE UNION —-
A UH-HUH.
0 ~~ THE CONSTRUCTION EQUIFMENT OPERATORS
AND THE MASTER MECHANIC WOULD ACCEPT THE COLLECTIVE
BARGAINING AGREEMENT; CORRECT?
A YES, I BELIEVE SO.
DO YOU RECALL A SIMILAR VOTE IN 19877
a NO, I DO NOT.
o | LET ME TRY TO SEE IF I CAN MAKE YOU -— OR

HAVE YOU RECALL.

A OKAY, FINE.

o DO YOU KNOW WHO RON SHARPLESS (PHONETIC)
IS?

A I REMEMBER MR. SHARPLESS, YES.

Q ' ALL RIGHT. WHO WAS RON SHARPLESS?

A ' I BELIEVE HE WAS PRESIDENT OF THE UNION

FOR A SHORT TIME. "

0 YOU’VE ALSC TESTIFIED THAT YQU RECALL
THAT THE BUILDING TRADES -- MOST OF THE OTHER
BUILDING TRADES SIGNED -- OR SIGNED AGREEMENTS THAT

WOULD GIVE THEIR MEMBERS 80 PERCENT OF THE
PREVAILING WAGE?

A | I BELIEVE SO, YES.

Q | DO YOU RECALL ABOUT WHAT TIME THAT WAS,

WHAT YEAR? ‘90rs, 1Y80O’'S?
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1l a I THINK IT -- IT HAD TO BE IN THE ‘80’S.
2| @ ALL RIGHT. BROUND THE SAME TIME DO YOU
‘3| RECALL EVER VOTING ON A SIMILAR CONTRACT?
4y A I REALLY DON’T RECALL VOTING ON A
5| CONTRACT, NO.
6| @ SO IF I WERE TO TELL YOU THAT ON JULY
7| " 7TH, 1987, THERE WAS SUCH A VOTE, YOU WOULD NOT —-
8| THAT DOESN’T REFRESH YOUR RECOLLECTION?
of A I WOULDN’'T DISAGREE WITH YOU, BUT I ~- I
10| REALLY DON’T REMEMBER.
11| o YOU’VE ALSO TESTIFIED THAT YOU NEVER --

18

19

20

DURING YQUR TENURE YOU NEVER RECEIVED A LOT QF

FRINGE _BENEFITS OR SICK —-

_—-——'-'-_ N
A T RECEIVED NO FRINGE BENEFITS. j:::)
o BUT WHAT ABOUT THE PENSION, THE P.E.R.S.?

A ~THE P.E.R.S., WE DID GET OUR —-- IF THAT’S
A BENEFIT,‘THEN, YES, “THEN I DID GET A PENSION.
o) ALL RIGHT. AND YOU SAID FOR A LITTLE

WHOLE YOU GOT SICK TIME?

A FOR —-- YEAH, FOR A VERY SHORT PERIOD OF
TIME.
Q SIR, COULD YOU ELABORATE. WHAT DO YOU

MEAN BY THAT? WHAT PERIOD OF EIME'ARE WE TALKING
ABOUT?

A IT WAS —-- IT WENT INTO —--— CITY COUNCIL
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"BE PART OF THE RECORD, BUT --

0 WHAT DECADE?

A OH, IN THE ‘70'S.

.Q THE ‘70’S?

A YEAH. AND SHORTLY THEREAFTER, WITHIN SIX
MONTHS, A YEAR, THEY SAID NO, THEY’RE NOT -- THEY
WEREN’T GOING TO PAY“IT AND THEY —- THEY STOPPED -~

0 . —— NOT RECEIVING THEM?

AWARDED US SICK LEAVE AND I DON’T REMEMBER THE

YEARS. I'M SURE IT CAN BE LOOKED UP. IT"S GOT TO

THEY STOPPED IT FROM THAT POINT ON. AND ANYBODY WHO
HAD THE TIME IN WHEN THEY STOPPED IT WAS ABLE TO
RETAIN IT, WHICH I WAS ABLE TO RETAIN 800-AND-SOME-
ODD HOURS.

o) NOW, WHEN YOU SAID THAT YOU WERE
NOT RECEIVING SICK TIME BENEFITS OR VACATION
BENEFITS, AND HEALTH CARE BENEFITS --

A UH~HUH. |

o} ~- FROM ’68 ONWARD, ALL THE OTHER
BUILDING TRADES MEMBERS WERE ALSC NOT RECEIVING

THOSE BENEFITS; CORRECT?

A I REALLY DON’T KNOW. I KNOW WE WEREN'T.
: —

Q " ALL RIGHT. BUT YOU DON’T KNOW WHETHER
THE OTHER BUILDING TRADES;WERE‘ALSO_-—,

A NO, I ——
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-1 A —— REALLY I DIDN’'T HAVE MUCH TO DO WITH

2 THEM. NO.

3 Q OKAY. BUT YOU DO —-- WOULD YQU AGREE WITH
Qﬁ ME THAT AT SOME PQINT THEY -- THEY DID BEGIN

5 RECEIVING THOSE BENEFITS?

3] A OH, YES.
7 Q AFTER THEY SIGNED THE CONTRACT WHETHER
8 THEY —- THEY WOULD GET PAID 80 PERCENT OF THE

5 PREVAILING WAGE —--

10| =a RIGHT.
11| o —— IN EXCHANGE FOR FRINGE BENEFITS?
12| A I BELIEVE SO, YES.
| [ ——
o IN 1998 —- ﬁEZZT_ZEE ME GO BACK —-- YES,

IN 1998 WHEN THE DISCUSSION OR THE MEETING WAS
CONDUCTED WHERE MR. CORRIGAN SPOKE, DID YOU
UNDERSTAND THAT THE AGREEMENT INVOLVED A REDUCTION

OF THE PREVAILING WAGE RATE IN EXCHANGE FOR

P.E.R.S.?
A I DIDN’T KNOW THERE WAS AN AGREEMENT.
'MR. ROLL: C)BJECT:t;—1;—.hh_—_—_‘-q—_““"““'--«_\w

21‘ . EXAMINER JEWELL:'.WHAT?S THEfBASIS,
22 | PLEASE? - T |
23 _ | '-' MR. ROLL:"ﬁNEVER-MI§D1 WITHDRAWN.
24 . EXAaMINER JEWELL: OKAY.

25| BY MR. GONZALEZ:
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A DEDUCTION, DUES DEDUCTION FROM CUR PAYROLL.

UP FOR IT. ~’_—ﬂ—’__#,,,,,-ﬂ————-—————~”“““““xhﬁ_,,
\ .

A THAT’S CORRECT.

o) SO ANY CIVIL sﬁRVICE EMPLOYEE HAS THE
RIGHT TO HAVE THAT -- TO SIGN THAT --

i - I BELIEVE —-

Q -- AND RECEIVE THAT BENEFIT?

A -- I BELIEVE THEY WERE, YES.

Q : THE PERIOD FROM 1% -- WELL, LET’'S GO

BACK. YOU MENTIONED THE CIVIL SERVICE EMPLCOYEES

ASSOCIATION? ———— e , A
| YES, SIR.
Q‘ ‘ YOU SAID THERE IS A $2 DEDUCTION —-
A - WE PAID —— IT WAS AN AUTOMATIC —— IT WAS

Q - FOR EVERYONE?

A BUT IT WAS —-- NO. YOQU HAD -- YOU SIGNED

0 ' ALL RIGHT. AND YOU HAD THE RIGHT TO SIGN

UP BECAUSE YOU WERE A.CIVIL SERVICE EMPLOYEE?

Q ALL RIGHT. WHETHER OR NOT THEY’RE
REPRESENTED BY A UNION OR OTHERWISE? |

A ' I BELIEVE SO.

Q AND IF YOU CHOOSE TO ﬁAVE AN ATTORNEY
REERESENT YOU FROM THE CIVIL S%RVICE’EMPLOYEES’.
ASSOCIATION,”fOU WQULD HAVE. TO FOLLOW YOUR

GRIEVANCES THROUGH THE CIVIL SERVICE PROCEDURE?
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A THAT'S CORRECT.
Q WITH THE EXCEPTION OF THE CIVIL SERVICE
EMPLOYEES ASSOCIATION -- WAS BASICALLY THEIR PURPOSE

TO SIMPLY REPRESENT YOU ON GRIEVANCES?

A : YES.
Q " NOTHING ELSE?

A WHEN YOU SAY GRIEVANCES, IF WE WEREN’T
GETTING OUR PAY, THAT’S A —- THAT WAS A GRIEVANCE;

WASN’T IT? X

Q OKAY. WHAT DID THEY REPRESENT YOU ON? .
A NEVER -- NOTHING EXCEPT THE WAGES. I’VE
NEVER HAD A GRTIEVANCE WITH THE CITY. I’VE NEVER

BEEN BROUGHT UP ON CHARGES OR ANYTHING OF THAT

NATURE .
0 AND THEY REPRESENTED YOU IN A WAGE
GRIEVANCE?

_.A WE WENT TO\THEM AND SPOKE WITH —- I DON’T
REMEMBER THE ATTORNEY’S NAME —- IT WAS A YOUNG

FELLOW -—- ABOUT GETTING OUR ~- OUR WAGES. WE HAD

ALREADY WON THE PINZONE SUIT AND THE CITY ONCE AGAIN

WASN’T PAYING US AGAIN. AND WE WENT TO HIM TO SEE

IF WE COULD PUSH HIM TO —— TO GO AFTER THE MONEY,.

BUT THAT WAS THE ONLY TIME I —:'AND ONLY DEALINGS I

HAD WITH THEM.

Q - . DID THE CIVIL SERVICE EMPLOYEES




1| ASSOCIATION TAKE SOME ACTION ON YOUR BEHALF?
2| & I CAN'T -~ I REALLY CAN’T SAY. I REALLY
3| DON'T REMEMBER.
4 © HAS ANY OTHER UNION —- WELL, THE CIVIL
5| SERVICE EMPLOYEES ASSOCIATION ISN’T A UNION IN
6| ITSELF; IS IT?
71 & IT IS A WHAT?
8| ©Q IS IT A UNION?
ol a I HAVE NO“>IDEA.
10| @ OKAY .
11| & IT'S AN ASSOCIATION. THAT'S WHAT --
12| THAT'S WHAT THEIR TITLE SAYS. .
13{ @ OKAY. FROM 1968 TO 1984, DID ANY UNION
14| EMPLOYEE -- ANY EMPLOYEE ORGANIZATION APPROACH YOU
15| TO REPRESENT YOU?
16| A  WOULD YOU REPEAT THAT, PLEASE?
— —
17 o DID ANY EMPLOYEE ORGANIZATION FROM 1968
18| TO 1984 APPROACH YOU TO REPRESENT YOU IN YOUR
19| INTERACTION WITH THE CITY OF CLEVELAND?
20L A Ng;’##“ﬂf;waM,,,#~w'“*"*““‘*-—-——ﬁ——-~/’/
21{ qQ LET’S TALK ABOUT THE CIVIL SERVICE
22| EMPLOYEES ASSOCIATION.
-.231 a0 YES, SIR. .
24 'HOW DID YOU FIND OUT ABOUT THEM?
25| A 'EVERYBODY KNEW ABOUT THEM. IT WAS JUST
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Q WHAT DO YOU --
A -- IT WAS A MATTER OF -—- EVERYONE WHO-

WORKED FOR THE CITY KNEW THAT THAT’S HOW YOU
FOLLOWED YOUR GRIEVANCE, THROUGH THE ASSOCIATION.

Q OKAY. S0, IN OTHER WORDS,  SOMEBODY IN

. OTHER BUILDING TRADES WOULD FILE WITH THEM, TOO?

A I IMAGINE SO. YOU’RE ASKING ME TO
SPECULATE ON WHAT OTHER PEOPLE DID. I CAN ONLY SAY
WHAT WE DID.
Q . NO, I DON’T WANT YOU TO SPECULATE.
A NO, I SAID I CAN ONLY TELL YOU WHAT WE
DID. WE HAD A FORM. THERE WAS AN ACTUAL FORM THAT
WE FILLED OUT FOR A GRIEVANCE AND IT WENT TO THE —— -
THE ASSOCIATION.

MR. GONZALEZ: ONE MINUTE, YOUR HONOR.

EXAMINER JEWELL: DO YOU WANT TO GO OFF
THE REéORD?

MR. GONZALEZ: NO.

(PAUSE. )

MR. GONZALEZ: I HAVE NOTHING FURTHER.
THANK YOU VERY MUCH.

EXAMINER JEWELL: THANK YOU. MR. ROLL,
DO YOU HAVE REDIRECT?

MR. ROLL: = NO REDIRECT.
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up?

BACK OR —-—

YOUR RIGHT

EXAMINER JEWELL: MR. FADEL, ANY FOLLOW-

MR. FADEL: I HAVE NONE. THANK YOU.
EXAMINER JEWELL: THANK YOU, MR. CONSOLO.
THE WITNESS: THANK YOU.

EXAMINER JEWELL: YOU MAY STEP DOWN.

THE WITNESS: WOULD SOMEBODY LIKE THESE

MR. ROLL: YOU CAN LEAVE THEM THERE.
(OFF THE RECORD.)

EXAMINER JEWELL: GOOD AFTERNOON.

MR. MONTAGNA: GOOD AFTERNOON.

EXAMINER JEWELL: WOULD YOU PLEASE RAISE
HAND?

(WITNESS AFFIRMED.)

- EXAMINER JEWELL: THANK YOU. PLEASE

STATE YCUR FULL NAME FOR THE RECORD AND SPELL YOUR

LAST NAME.

THE WITNESS: BIAGIO MONTAGNA, (SPELLING)

M~-O-N-T-A-G-N—-A.

- EXAMINER JEWELL: THANK YOU.

'MR. GONZALEZ: YOUR HONOR, COULD THE

WITNESS SPELL HIS FIRST NAME?

- EXAMINER JEWELL: OH, SURE.

THE WITNESS: YES. (SPELLING) B-I-A-G-I-
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