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APPELLANT/CROSS-APPELLEE'S

PROPOSITION OF LAW

A CHILD VICTIM'S OUT-OF-COURT STATEMENTS TO

MEDICAL PERSONNEL ARE ADMISSIBLE UNDER

EVIDENCE RULE 803(4) REGARDLESS OF THE

COMPETENCY OF THE CHILD.

CERTIFIED CONFLICT QUESTION

MUST A CHILD VICTIM'S STATEMENTS, MADE

FOR PURPOSES OF MEDICAL DIAGNOSES [sic] AND

TREATMENT (EVID. R. 804(4)), [sic] BE

EXCLUDED FROM ADMISSION AT TRIAL, PURSUANT
TO STATE V. SAID (1994), 71 OHIO ST.3D 473,

WHERE THERE HAS BEEN NO PRIOR DETERMINATION

BY THE TRIAL COURT THAT THE CHILD WAS

COMPETENT AT THE TIME THE STATEMENT WAS

MADE?

I. INTRODUCTION

A competency determination is not required to admit

a child victim's out of court statements to medical personnel

under Evid.R. 803(4). The court of appeals erred in its

determination that the trial court was reauired to determine

the competency of the victim prior to admitting statements

made by the victim to medical and psychological professionals

for the purpose of diagnosis and treatment under Evid.R.

803(4).

This Court limited its hold_ng in Szate v. Said, 71

Ohio St. 3d 473, 1994-Chio-402, to Evid.R.807. In Said the

Court stated, "a trial court must find that a declarant unde-r

the age of ten was competent at the time she made the
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statement in order to admit that statement under Evid.R. 807."

Id. at 477. The appellate courts that followed the Said

decision were correct in recognizing Evid.R. 803(4) does not

require a child under ten years of age be determined competent

to testify before her hearsay statements to medical

professionals may be admitted at trial.

Contrary to the argument in the brief of Amicus

Curiae, Ohio Association of Criminal Defense Lawyers, it is

not the State's position to eliminate the competency

requirement of Evid.R. 601(A). However, the arbitrary nature

of the rule creates an unworkable standard that bears

analysis.

II. EVIDENCE RULE 803(4) DOES NOT REQUIRE A COMPETENCY
DETERMINATION BEFORE HEARSAY STATEMENTS TO MEDICAL
PROFESSIONALS MAY BE ADMITTED AT TRIAL.

In State v. Said, 71 Ohio St. 3d 473, 1994-Ohio-402,

this Court held that a child under ten years cf age must be

found to be competent before her extra judicial statements may

be admitted under Evid.R. 807. Said recognized an exception

to the competency rule for excited utterances. Id. at 477 fn

1 citing State v. Wallace (1988), 37 Ohio St.3d 87. As stated

in Appellant/Cross Appellee's fi-rst brief, a number of

appellate courts have recognized an additional exception to

the competency rule. Ir: making this determina-tion the

appel-ate courts have iound the Said ruling to be limited to
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Evid.R. 807. For example, the Tenth District Court of

Appeals recently stated: "[T]he Supreme Court's decision in

Said only dealt with the admission of statements made under

Evid.R. 807 and did not address the situations previously

determined regarding whether or not the competency of a child

needs to be determined prior to the admission of statements

under Evid.R. 803(4)." State v. Eddinger, 10`" Dist. No.

05AD-31, 2006-Ohio-1527 at T 68.

A competency determination is not a condition

precedent to admissibility of statements made to medical

perscnnel for purposes of diagnosis and treatment under

Evid.R. 803(4). This rule states:

The following are not excluded by the hearsay
rule, even though the declarant is available as a
witness:

(4) Statements for purposes of medical diagnosis
and treatment. Statements made for purposes of
medical diaanosis or treatment and describing
medical history, or past or present s_vmptoms,
pain, or sensations, or the inception or general
character of the cause or external source thereof
insofar as reasonably pertinent to diagnosis or
treatment.

"The cornerstone of admissibility under Evid.R.

803(4) is whether the statements are reasonably pertinent to

diagnosis and treatment." State v. M=11er (1988), 43 Ohio

App.3d 44, 46. The rational for this position is the

patient's desire to obtain treatment as well as the medical

professional's reliance on the statements in providing
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treatment. In State v. Dever, 64 Ohio St.3d 401, 1992-Ohio-

41, the Court recognized the reliability of statements made to

medical professionals because the statements are relied on in

order to render a professional diagnosis and treatment. In

Dever this Court stated:

Because the Ohio version of Evid.R. 803(4) allows
the admission of hearsay statements made for the

purpose of diagnosis, it is apparent that this
reliance factor is also a basis for the
exception. The aspect of Evid.R. 803(4) which
provides a hearsay exception for statements for
diagnosis is inconsistent with the rigid "selfish

interest" analysis of [State v. Boston (1989), 46
Ohio St.3d 108]. Although we recognize that
"professional reliance," standing alone, may not
be as significant an indicator of reliability as
"selfish interest," it must be afforded some
weight. It further supports the admissibility of
hearsay statements in situations involving young
children. For those reasons, the motivation of
the declarant is no^^_ the only factor supporting
the reliabilitV of the statements.

Id. at 411. In Dever this Court recognized that a statement

reliable enough to serve as the basis for a physician's

diagnosis and/or treatment is also reliable enough to escape

the hearsay proscription. See, also, Mi71er, supra at 47.

The reliability of the statement comes from the

medical provider considering the statement in order to provide

the appropriate treatment. A physician is not going to

prescribe medications, ask a patient to submit to medical

testing or procedures, or prov-ide potentially invas-ive

treatment, if the physician does not find the statements of

the patient to be reliable. This is true regardless of the
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age of the patient. Amicus Curiae, Ohio Association of

Criminal Defense Lawyers, contends that inaccuracies in

children's memories require a determination of competency.

Assuming the premise that children may not recollect events in

the past, it makes more sense to rely on the child's statement

to a medical professional at a time contemporaneous with the

event than to rely on a trial court's competency determinat^_on

that may take place months or even years after the sexual

abuse for which the child was seekina treatment.

In addition the physician's reliance on the

statements of the child patient are similar to the criteria

for a trial judqe to determine competency of the child. In

Said the Court indicated that competency under Evid.R. 601(A)

contemplates several characteristics. "Those characteristics

can be broken down into three elements. First, the individual

must have the ability to receive accurate impressions of fact.

Second, the individual must be ab'_e to accurately recollect

those impressions. Third, the individual must be able to

relate those impressions truthfully." Said, at 476 citing

State v. Frazier (1991), 61 Ohio St.3d 247, 251, certiorari

denied (1992), 503 U.S. 941, 112 S.Ct. 1488, 117 L.Ed.2d 629.

These characteristics are equal'_y applicable to a medical

provider rendering a diagnosis and treatment to a child. The

physician would certainly want to learn from the patient what

happened to create the need for treatment. Although a child
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who was sexually abused may not be fully able to appreciate

the wrongfulness of the sexual activity, the child would have

received an impression of the physical contact by the

offender. Next, the child must be able to accurately

recollect what happened. This is not only required for a

court to determine competency, but it is also necessary for a

medical provider to ascertain the patient's medical history of

the event for which treatment is sought. Finally, the patient

must be able to rel.ate the events so the physician can

understand what happened. If the physician does not

comprehend the statements made by his patient or if he doubts

them, he would be com_mitting malpractice to solely rely on

them in diagnosing or treating his patient.

It has also been suggested that children may not

always be motivated to tell the truth to the doctor. This is

not only true for children under ten years of age, but also

for children over ten years old and even adults. In such

instances, the medical provider must apply his or her own

judgment to the veracity of patient's statement before

rendering a diagnosis or treatment. Such statements are

adm`_tted pursuant to Evid.R. 803(4) for anyone ten years of

age or older based on whether the medical professional relied

on the statement. The same should be true for patients under

ten years of age.
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Moreover, there are safeguards which a trial court can

employ to ensure statements to a medical provider were not

improperly influenced. As this Court stated in Dever:

The trial court should consider the circumstances
surrounding the making of the hearsay statement.
If the trial court finds in voir dire that the
child's statements were inappropriately
influenced by another, then those statements
would not have been made for the purpose of
diagnosis or treatment. This inquiry will vary,
depending on the facts of each case. For example,
the trial court may consider whether the child's
statement was in response to a suggestive or
leading question (as was the case in Idaho v.
Wrignt [(1990), 497 U.S. 805, 110S.Ct. 3139, 111
L.Ed.2d 638]), and any other factor which would
affect the reliability of the statements (such as
the bitter custody battle in State v. Boston
[(1989), 46 Ohio St.3d 108]). If no such factors
exist, then the ev-dence should be admitted. The
credibility of the statements would then be for
the jury to evaluaze in its role as fact=inder.
In addition, the witness whose testimony brings
in the child's hearsay statement can be cress-
examined about the circumstances surrounding the
making of the stat.e-nent. But if the trial court
discerns the existence of sufficient factors

indicating that the child's statements were not
made for the purpose of diagnosis or treatment,
the statements must be excluded as not falling
within Evid.R. 803(4).

Dever, 64 Ohio St.3d at 410-411. Because of the inherent

safeguards contained within Evid.R. 803(4) and the inherent

discretion a trial court has in admitting evidence, statements

of a victim under ten years of age may be properly admitted at

trial without a competency determination.

7



III. REQUIRING A COMPETENCY EVALUATION IS IMPRACTICLE

Evid.R. 601 sets out the general rule of competency

for all witnesses. It states:

Every person is competent to be a witness except:

(A) Those of unsound mind, and children under ten
years of age, who appear incapable of receiving
just impressions of the facts and transactions
respecting which they are examined, or of
relating them truly. * * *

The Said Court indicated the importance of an in-

person competency hearing where the trial judae can observe

"[t]he child's appearance, fear or composure, general demeanor

and manner of answering * * * ., Said at 476, quoting State v.

Wilson (1952), 156 Ohio St. 525, 46 0.0. 437. In making a

competency determination a trial cour'-L is instructed to

evaluate the child's ability to receive accurate impressions

of fact, to recall those impressions and then to relate them.

Said, at 476. This necessarily reauires the trial court to

evaluate the child at different periods in time. This is an

impractical standard. For instance, the court must first

ascertain if the child remembered the abuse which occurred at

some time in the past. Not surprisingly, this may reauire the

ccurt to determine the child's ability to understand events

that occurred months or years before the rr:atter was ever

brought for trial. The court must then determine if the child

maintained the abi-ity to remember the events. This req_uires

the court to consider the child's memory as it stretched over

8



a period of time from the abuse until the trial. Next, the

court must determine if the child had the abilitv to

articulate the incident at the time when he or she disclosed

the abuse. Finally, the court is to determine the child's

competency in the present. The difficulty in this requirement

is evident in a simple example where the child is abused at a

young age, does not immediately disclose the abuse and then

matures several vears before the case ultimately comes to

trial at which time the trial court must determine her

competency.

The difficulty in requiring a competency hearing is

also evident in the dissimilar treatment of children who are

ten years old at the time of trial, but who were under ten at

the time of the abuse. For instance, a child witness who is

ten years of age or older at the time of trial, but who was

-ander the age of ten at the time an incident in question

occurred, is presumed competent to testify about the event.

State v. C1ark, 71 Ohio St.3d 466, 1994-Ohio-43, paragraph one

of the svllabus. In Clark, the court reasoned that Evid.R.

601(A) °favors competency" consequently "absent some

articulable concern otherwise, an individual who is at least

ten _vear of age `_s per se competent to testify." Id. at 469.

According to the ruling in C-ark if a child witness -_s ten

years old by the time of trial, it is no-L necessary to

determine the child's past ability to receive accurate

9



impressions of fact, recollect those impression and then

relate them. The trial court is simply to assess the child's

competency at the time of the trial. Id. at 471.

Moreover, the utility of a hearing to determine

competency is questionable in today's society. The historical

basis for requiring a competency hearing is explained in

McCormick, Evidence (6th Ed. 2006), 306 Section 62:

The major reason for the severe, early common
law disqualification standards was the judges'
distrust of a jury's ability to assess the words
of a small child or a deranged person.

Conceding the ju:^y's deficiencies, the remedy of
excluding such a witness, who may be the only
person knowing the facts, seems primitive and
Draconian. Even if the trier of fact lacks legal
training and the testimony is difficult to
evaluate, on balance it is still better to let
the evidence come in for what it is worth with
cautionary instructions.

Although the more contemporary common law rules
are relatively lax, the statutorv reforms go
even further. Many states have enacted statutes
specifically providing that the alleged victim
s per se a competent witness in a child abuse

prosecution. Further, most modern evidence
codes contain general provisions radically
liberalizing the competency standards. Revised
Uniform Rule of Evidence 601 and the first
sentence of Federal Rule of Evidence 60' .̂^ typify
such codes by annoancing every person '-s
ccmpetent to be a witness unless "otherwise
provided" in the rules.

The better practice would be to allow all the

statements to be oresented to the factfinder who can then

assess whatever weight is appropriate. This is especially

true considering there is no specific explanation as to the

10



arbitrary age of ten, which entitles a witness the presumption

of competency. In fact, unlike the Ohio rule, Federal Rule

601 provides that all witnesses are competent to testifv

unless otherwise provided by the rules. The Federal Rules of

Evidence make no age distinction. If the contemporary view is

to allow children to testify regardless of their age, it also

holds that a child's statements made for medical diagnosis or

treatment should be admitted at trial considering the_r

inherent guarantees of trustworthiness.

APPELLEE/CROSS-APPELLANT'S

PROPOSITION OF LAW

CONTRARY TO CRAWFORD V. WASHINGTON (2004),
541 U.S. 124 S.CT. 1354, THE TRIAL COURT

ADMITTED HEARSAY STATEMENTS IN VIOLATION OF

THE CONFRONTATION CLAUSE OF THE SIXTH

AMENDMENT.

Appellee/Cross-Appellant Muttart, contends the

trial court erred by admitting certain statements in violation

of his Sixth Amendment right to confront his accuser.

Specifically, Muttart claims the testimony of various

witnesses who repeated the statements of the child victim were

admitted in violation of Crawford v. Washington (2004), 541

U.S. 36, 124 S.Ct. 1354, 158 L.Ed.2d 177. Because the

statements were not testimonial in nature, Muttart's reliance

on Crawford is misplaced.

The Confrontation Clause of the Sixth Amendment

states in pertinent part: "In all criminal prosecutions, the
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accused shall enjoy the right . . to be confronted with the

witnesses against him[.]" Prior to Crawford the admissibility

of out-of-court statements under the Confrontation Clause was

governed by Ohio v. Roberts (1980), 448 U.S. 56. According to

Roberts, an unavailable witness's out-of-court statement could

be admitted against the accused if the statement had adequate

indicia of reliability. Roberts, 448 U.S. at 66, 100 S.Ct.

2531. A statement was considered to have sufficient indicia

of reliability if it either fell within a"firmly rooted

hearsay exception" or bore "particularized guarantees of

trustworthiness." Id.

Because zhe declaranz's hearsay statements to the

police in Crawford were "in response to structured police

questioning" arising out of two interviews in which the

declarant was in police custody and herself a suspect, the

Court reasoned that her statements resulting from the

interrogation were testimonial and hence inadmissible--

notwithstanding their reliability--when the declarant later

became unavailable under the state's rule of marital

privilege.

However, the Crawford Court also stated:

Where nontestimonial hearsay is at issue, it is
wholly consistent with the Framers' design to
afford the States flexibility in the-r
development of hearsay law--as does [Onio v.
Roberts (1980), 448 U.S. 56], and as would an
approach that exemp_ed such statements from
Confrontation Clause scrutiny altogether. Where
testimonial evidence is at issue, however, the

12



Sixth Amendment demands what the common law
required: unavailability and a prior opportunity
for cross-examination. Crawford 541 U.S. at 68,
124 S.Ct. at 1374.

Accordingly, a court considering a declarant's extra

judicial statement must first determine whether the statement

at issue is testimonial. Unfortunately, the Supreme Court

intentionally declined to provide a comprehensive definition

of "testimonial." This Court, however, has indicated that

courts should focus on the expectation of the declarant at the

time of making the statement in order to ascertain if the

statement is testimonial. State v. Stahl, 111 Ohio St.3d 186,

2006-Ohio-5482. The issue thus becomes focused not only on

whether the government was involved in producing the

statements, but also on whether an objective declarant could

reasonably expecc that the statement would later be used

prosecutorially.

ln the present case Muttart complains about the

testimony of various State's witnesses. The statements

adduced by the State at trial were not made to police officers

or investigators. Further, no reasonable person could find

that the four-year-old child victim would have anticipated her

statements being used in the investigation and prosecution of

the crime. It is doubtful any four year c1d could understand

what a police investiaation enta_led, let alone the

significance of criminal prosecution or a trial. As one

13



commentator notes, young children making a statement to

authorities may not understand that sexual abuse is wrong or

that the offender is subject to punishment as a result.

Friedman, Richard D., Children as Victims and Witnesses in the

Criminal Trial Process: The Conundrum of Children,

Confrontation, and Hearsay, 65 ^aw & Contemp. Prob. 243, 250

(2002).

Muttari specifically identifies the testimony of

Angela Hinojosa, Vicki Higgins, Julie Jones, Betty Humphries,

and Connie Crego-Stahl and comDlains the lower courts both

erred in finding statements by the child to these witness to

be non-testimonial. These individuals were neither police

officers nor governmental investigators. Considering first

the testimony of Angela Hinojosa, the child's mother, and

Vicki Higgins it becomes apparent these ladies were not

governmental agents attempting to derive potential testimony.

Certainly the child couid not have expected the statements

she made to her mother and Vicki Higgins, a complete stranger,

to be used in future court proceedings. In fact, the mother

initially questioned the statement in apparent disbelief.

(Tr. p 421-422 & 375) Also, it was Vicki Higgins, not the

mother, who decided to call the police. (Tr. p. 336) The

testimony of these witnesses did not violate the Confrontation

Clause or Crawford. The testimony was properly admitted under

the traditional hearsay exceptions, which Mu-^tart does not

14



challenge.

Muttart also complains about the testimony of

various medical and psvchological providers whc testified

about the victim's disclosures made as part of diagnosis

and/or treatment. After the girl's mother learned of the

sexual abuse she took the child to her pediatrician, Dr.

Donald Johnson. (Tr, p 429) After examining the child and

testing her for venereal diseases, Dx. Johnson referred the

child to Dr. Randall Schlievert, a specialist at Mercy

Children's Hospital in Toledo. (Tr. p 117). As part of the

child's examination by the specialist, Julie Jones obtained a

social and medical history. Dr. Schlievert testified this

history was extremely important to correctly diagnosing and

treating a patient. (Tr, pp. 215-217) In the instant case

the child victim disclosed the nature of the sexual abuse to

Julie Jones who shared the information with Dr. Schlievert.

In a similar fashion, the child met with Betty

Humphries, a licensed professional clinical counselor, at a

local children's mental health agency. Mrs. Humphries

conducted an initial evaluation of the child in order to make

a diaanosis and establish a course of therapy. (Tr. p 573-

575) After completing the assessment Mrs. Humphries diagnosed

the child as having an adjustment disorder with disturbance

emotions and conduct. (Tr. p. 588). As a result of this

diagnosis she developed an individual-ized treatment plan for

15



the child. (Tr. p. 589-591)

Connie Crego-Stahl, also a licensed professional

clinical counselor at the same children's mental health

agency, testified she was the therapist for the child. Mrs.

Crego-Stahl testified regard'^_ng the child's behavior in the

therapy sessions and ultimate disclosure of the sexual abuse

by Muttart.

The statements made to Julie Jones, Dr. Schlievert,

Betty Humphries and Connie Crego-Stahl were all made for the

purpose of medical diagnosis and subsequent treatment,

therefore, they are not testimonial. None of these witnesses

were government officers involved in creatina testimony. They

were medical professionals attempting to treat the physical

and psychological needs of a child sex abuse victim. The

statements of the v`l-ctim to these individuals are not

testimonial because a reasonable person would have no grounds

to bel'_eve that the child victim expected her statements to

these medical professionals to later be used at trial. See

State v. Stahl, 111 Ohio St.3d 186, 2006-Ohio-5482 (finding

the adult victim's statements regarding her rape made to a

nurse while a police officer was present, were for the purpose

of medical treatment and were nontestimonial).

It is also noteworthy that the trial court conducted

a "Crawford hearing" prior to trial. At this hearing each of

the witnesses about which Muttart now comola ins testified.
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The trial court then issued a detailed ruling on the

admissibility of the testimony under both Crawford and the

traditional hearsay rules.

The Massachusetts Supreme Court recently decided

this issue in a similar case. Commonwealth v. DeOliveira, 849

N.E.2d 218 (Mass. 2006). This case involved a six-year-old

victim who informed a social worker about sexual abuse. The

child was taken to the emergency room by police officers where

she repeated her statements to the physician. The child was

unavailable to testify at trial; however, the physician

testified to statements made by the child during the

examination and stated that he works independent from the

police and examined the child for injury and to determine

appropriate medical care. The Massachusetts Supreme Court

held that the child's statement was not `testimonial oer se'.

After assessing all the circumstance in which the statement

was made and considering whether a reasonable person in the

child's position would anticipate the statement being used in

a criminal prosecution, the court further held, "We have no

difficulty concluding that, considering the circumstances, a

reasonable person in [the child's] position, and armed with

her knowledge, could not have anticipated tha'^ her statements

might be used in a prosecu7:ion against the defendant. On -i-his

record, there is nothing to indicate that [the chi'-d] even

recognized the criminality of the defendant's sexual contacts

17



with her." Id. at 226.

Similarly, in the instant case the child victim

could not have expected her statements to be used in a future

court proceeding. There is nothing to show the child

understood the nature of the investigation or the potential

for criminal charges. The testimony of the various witnesses

were not testimonial and did not violate the Confrontation

Clause.

In reviewing this case the appellate court

determined the statements were not testimonial. However, the

appellate court determined the statements to the various

medical providers were erroneously admitted pursuant to

Evid.R, 803(4) by the trial courc's failure to conduct a

competency hearing. With the exception of the statements to

Julie Jones regarding vaginal intercourse, the appellate court

found any error in the admission of the statements to be

harmless beyond a reasonable doubt. The appellate court made

this finding because the statements were duplicative to the

properly admitted evidence. Muttart contends the court of

appeals erred in applying the harmless error standard.

Muttart incorrectly contends there is a higher standard that

should be applied in reviewing a constitutional error.

The United States Supreme Court has held that

harmless error analysis may appl_y to constitutior_al errors as

long as those errors are not structural in nature. Chapman v.
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California (1967), 386 U.S. 18, 87 S.Ct. 824, 17 L.Ed.2d 705.

"When reviewing the erroneous admission of * * * improperly

admitted evidence, [the appe-late court] simply reviews the

remainder of the evidence against the defendant to determine

whether the admission of the [improperly admitted evidence;

was harmless beyond a reasonable doubt." Arizona v. Fulminante

(1991), 499 U.S. 279, 306-310, 111 S.Ct. 1246, 113 L.Ed.2d

302.

Given the amount of evidence supporting Muttart's

conv'_ction, any error in the admission of the testimony was

harmless beyond a reasonable doubt. In March of 2003 Muttart

contacted Hinojosa to arrange a visitation with their two

children. (Tr. p. 851) Muttart picked up the children and

stayed with them at his mother's house in Findlay, Ohio so

their son, Mason, could attend school that week. (Tr. p. 851)

When Mascn was in school, Muttart was alone with Alexis. (Tr.

p. 852-858) At the end of the week Muttart took the children

home. (Tr. p. 851)

Through the course of the weekend Hinojosa observed

a change in the children. Mason was having panic attacks and

Alexis was interacting with an imaginary friend named "Kelly".

Hinojosa's concern for Mason was so great that she called her

family doctor. (Tr. p. 410) That same day Hinojosa was

visited by Elizabeth McQuistion and Vickv riiagins. (Tr. p.

414-415) When Higgins inquired of Alexis about things she
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didn't like, Alexis had a noticeable change in her demeanor.

She began crying, was not talking, beaan tapping her teeth and

making a regurgitation sound with her throat. (Tr. p. 306-

313) Higgins was concerned with this behavior and attempted

to calm Alexis down. (Tr. p. 315) Higgins asked Alexis if

her imaginary friend "Kelly" could tell what occurred. At

this suggestion Higgins noted a drastic change in Alexis's

behavior. (Tr. p. 315) Alexis stopped tapping her teeth,

stopped making the regurgitation noises and became relaxed.

(Tr. p. 316) Alexis jumped up, ran to her room, and came back

seconds later skipping, smiling and bubbly. (Tr. p. 317-318)

Higgins asked "Kelly" why Alexis's teeth hurt. (Tr. p. 321)

"Kelly" responded that °Dadd_v Dennis" (i.e. Muttart) p-at his

penis in Alexis's mouth and made her suck it. (Tr. p. 322)

The next day, Hinojosa took Alexis to see Dr.

Johnson. (Tr. p. 111, 428) Dr. Jchnson testified he checked

Alexis and tested her for various venereal diseases. (Tr. p.

116) Dr. Johnson also testified he made a medical referral

for Alexis to Dr. Randal Schlievert, a child sex abuse expert.

(Tr. p. 117) at the Mercy's Children Hospital in Toledo.

Prior to the examination by Dr. Schlievert Alexis met with

Julie Jones. (Tr. p. 154) In prepGration of the medical

exam, Mrs. Jones collected a social and medical history from

Alexis. During this time Aiexis disclosed that Muttart put

his penis in her mouth. (Tr. o. 161) Alexis also indicated
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that it happened more than one time at her G=^andmother Judy's

house. (Tr. p. 163) Dr. Schlievert testified he examined the

child and opined she was the victim of sexual abuse. (Tr, p.

233) This evidence is sufficient to support Muttart's

convictions.

CONCLUSION

This Court's decision in State v. Said, 71 Ohio St.

3d 473, 1994-Ohio-402 was limited to Evid.R. 807. Requiring a

competency determination before a trial court admits

statements pursuant to Evid.R. 803(4) is unnecessary and

impractical. Such a requirement places the trial court in an

unworkable situation considering the various times which the

court must evaluate the propriety of any statements in order

to assess the declarant's competency. Because statements made

to medical and psychological professionals for the purpose of

diagnosis or treatment have inherent reliability, a child

victim's out-of-court statements made to medical personnel are

admissible under evidence Rule 803(4) even when there has been

no determination as to the child's competency.

Appellee/Cross-Appellant's conclusory assertion that

the victim's hearsay statements admitted at trial violated his

Sixth Amendment Right to confront the witnesses against him is

incorrect. The victim's s7:^atements admitted at trial were not

testimonial and Appellee/Cross-Appellant's reliance on
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Crawford v. Washington (2004), 541 U.S. 36; 124 S.Ct. 1354;

158 L.Ed.2d 177, is misplaced.

The judgment of the court of aopeals finding error in

the admission of the child's statements to Julie Jones should be

reversed.

Respectfully submitted,
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