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ARGUMENT

This issue on appeal to this court concerned whether or not the rules for Medicaid

eligibility are those in effect at the time an application and/or eligibility review is commenced for
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Medicaid and not those in effect at the time of the creation of an inter vivos trust. However,

because this case began as a declaratoryjudgment action in the court of common pleas in

Licking County there are concerns about the erosion of the Chapter 119 appeals process

pertaining to Medicaid eligibility.

In this case the Plaintiff/Appellee and Amicus Curiae are attempting to avoid the entire

Medicaid eligibility process and thus avoid the rules that determine eligibility by indicating to

the court that a declaratory judgment action is proper.t Defendant/Appellant submits to this

eourt that the declaratory judgment action is not proper for several reasons and therefore the

rules in effect at the time an application for Medicaid benefits is filed should control and a

determination by the Licking County Department of Job and Family Services (hereinafter

referred toas "LCDJFS") and the administrative process should be allowed to work without

interference from the courts.

Plaintiff/Appellee has waived her arguments that pertain to the reason for filing the

declaratory judgment action because this is the first time such at-guments were made. The

arguments that the declaratory judgment action was brought to determine the rights of the parties

and to assist Loretta Pack in the adininistration of the trust and to compel distT-ibution of trust

assets under Ohio Revised Code §5111.151(G)(4)(e) were raised for the first time to this court .Z

It was never raised in the Fifth District below. In addition, to include the trust code at this late

date, is also improper considering the rules wet-e only effective January 1, 2007. The

' See, MeritBrief of Plaintiff/Appellee Loretta Pack filed January 31, 2007 at pagc 7 and Atnicus brief filed
February 1, 2007 at page 18
z See, Merif Brief of Plaintiff/Appcllee Loretta Pack filed January 31, 2007 at page 7

FA%.670-5141
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Plaintiff/Appellee is arguing for rules in effect when the trust was created but also would like to

apply rules that at-e current and recently enacted to stand for the notion that a declaratory

judgment action can be used to avoid the administrative process.

By using a declaratory judgment action to declare that a trust is a countable resource,

which is the original argument of Plaintiff/Appellee3 and the issue that was argued in the court

below, the intent is to bypass the Section 119 appeals process. See, George v. Ohio Dept. of

Human Svcs., 2005 WL 1109658 (Ohio App. 10 Dist.) (unreported) (This is a case where a

claim for damages was filed that alleged that ODHS improperly applies Ohio law, which resulted

in elroneous determinations that the plaintiff-institutiorfalized spouses were ineligible for

Medicaid benefits). Such a declaratory judgment action would essentially attempt to bind the

LCDJFS to a decision on whether a trust should be a countable resource without such a question

making its way through the appeals process. The declaratory judgment action essentially legally

binds the LCDJFS when they are not a party to the trust instrument. This is the revetse of the

argument that Plaintiff/Appellee is trying to make when she states that the trustee is not bound by

the administrative decision of a Section 119 appeal.

Plaintiff/Appellee contends that the appeals process would not be affected. This is

completely wrong. By using the courts to declare that the trust is not a countable resource takes

the Medicaid eligibility determination out of the hands of those who made the rules and puts

such a determination straight into the court system where it does not belong prior to a review by

an administrative agency.

3 See, Complaint for Declaratory JudgnTent and Reformation of Trust filed in the Licking County Court of Common
Pleas on May 7, 2004, paragraph 21.

FAX.67U-5T41 11 2



When Medicaid eligibility is determined and it involves a trust, it is a two-step process.

The county departments must first ascertain what type of trust they are dealing with and then

determine whether that trust is a countable resource.

1. Plaintiff/Appellee has waived the following arguments: (1) that
the declaratory judgment action was initiated to satisfy Ohio
Revised Code Section 5111.151(G)(4)(e) and it is for the
purpose of obtaining direction on the administration of the
trust, (2) that the Trust code is applicable to the current
litigation and (3) that the Maebelle W. Osborn Trust satisfies
5111.151(G)(4)(b)
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Plaintiff/Appellee argues that the trustee has botlT the right and obligation to seek a

declaratory judgment action under Ohio Revised Code. §2101.24(B)(1)(b) and as recognized by

Ohio Revised Code §5111.151(G)(4)(e). This argument has been raised for the first time in this

court. It was never raised in the court of appeals or for that matter at any time previous. In

essence, Plaintiff/Appellee is arguing now that she brought the declaratory judgment action to

help her administer the ti-ust in accordance with the grantor's or settlor's intent when the original

action and argument in the court of appeals was to declare the trust a countable resource being

consistent with Ohio Revised Code §5111.151. The action was not initiated to declare that a

portion of the trust is unavailable as stated in OlTio Revised Code §5111.151(G)(4)(e).

Issues not raised in the Court of Appeals are waived and will not be considered by the

Supreme Court. See Wireman v. Keneco Distributors, Inc. (1996), 75 Ohio St.3d 103, 108.

"[I]n an appeal on questions of law [the Supreme Court] will not consider and determine eFTors

which were not raised and preserved in the court from which an appeal is properly taken." State

ex rel. Babcock v. Perkins ( 1956), 165 Ohio St. 185, 189.

The argument that Ohio Revised Code §5111.151(G)(4)(e) authorizes a declaratory

judgment action has been waived because it brought up for the first time in this Court and was

FAX.6T0-5£41 11 3
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never addressed in the Fifth District. The same argument would apply to the introduction of the

Trust Code at this late stage. In addition, the Plaintiff/Appellee now argues that her trust

complies with Ohio Revised Code Section 5111.151(G)(4)(b) when in the original complaint she

asserts that the language complies with Ohio Revised Code §5111.151(G)(4)(a).4 This argument

is also waived because it was not presented to the Fifth District Court of Appeals.

Even if these arguments were not waived, the courts cannot deteL-mine under 5111.151,

wifhout administrative review, that the trust is a countable resource. The Plaintiff/Appellee in

this case is confusing the issue. On one hand; she is asking for interpretation of a trust, which is

an issue that requires different standards, applicable law and possibly court intervention. Then

she is asking for a determination of whether the trust is a countable resource. This would not

require court intervention but requires the application of the rules in effect at the time an

application is filed by the appropriate agency that created those rules. The applicant and his or

her representative, contrary to Plaintiff/Appellee's assertion, is required to take advantage of the

appeals process afforded to them if there is a disagreement as to dhe Medicaid determination.

See, generally, George v. Ohio Dent. of Hunian Serv., 2005 WL 1109658 (Ohio App. 10

Dist.) (unreported), Morris v. Morris 2004 WL 2588108 (Ohio App. 2 Dist) (unreported),

O.A.C. 5101:6-8-01 and O.R.C. §5101.35

The director of Job and Family Services is required to adopt rules establishing Medicaid

eligibility requirements. O.R.C. §5111.011(A). These standards are used to determine eligibility

for Medicaid notwithstanding any provision of State law (including statutes, administrative rules,

common law, and court rules) regarding real or personal property or domestic relations. O.R.C.

§5111.011(B). The Ohio Department of Job and Family Services, for the purposes of this case,

a
See, Complaint for Declaratory Judgment and Reformation of Trust filed in the Licking County Court of Common

Pleas on May 7, 2004, paragraph 18.

FAX.6TU5Y41 11 4



has established these rules under Ohio Administrative Code §5101:1-39 et seq. The General

Assembly has codified some of those provisions regarding trust agreements in Ohio Revised

Code Section 5111.151. Both of these sections assist each individual county department of job

and family services in the administration of the Medicaid program. Section 5111.151(C)5even

states that the county department must treat the trust presented to them in accordance with the

Revised Code. That section states:

If an applicant or recipient is a beneficiary of a trust, the county
department of job and family services shall determine what type of
trust it is and shall treat the trust in accordance with the appropriate
provisions of this section and rules adopted by the department of
job and family services govelning trusts.
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Therefore, to use Ol-tio Revised Code §5111.151(G)(4)(e) to say that a declaratory judgment is a

proper vehicle that can be used to determine that the trust is a countable resource ignores the

putpose for which the statute was enacted. If the General Assembly wished for this rule to be

used in the interpretation of a trust, they would have put it in the Trust Code.

Defendant/Appellant submits to this court that 5111.151(G)(4)(e) speaks to obtaining a

judgment in the form of a motion to compel distribution of trust assets that has failed or, as

Plaintiff/Appellee stated in her merit brief6, that the other beneficiaries brought an injunction

action after Medicaid eligibility has been determined to enjoin the ttustee from making payments

on behalf of Charlotte Osbome and won such a case. This case is neither a motion to compel

distribution nor is it an injunction. Such a case would look completely different than the one

presented to this Court. The determination in a declaratory judgment action that the trust is a

5 The provisions of Ohio Revised Code Section 5111.151 that are being cited are those in effect that this litigation
arose and when the application was filed. It has been subsequently amended since this litigation arose one
amendment is effective March 30, 2006 in Am. Sub. IIB 530 and one amendment effective January 1, 2007 in Sub.

HB 416.
6 See, Merit Brief of Plaintiff/Appellee Loretta Pack filed January 31,2007 at pages 10 and 11

FAX.6TU5s4i 11 5



countable resource is a Medicaid eligibility determination and not a determination of the

trustee's fiduciary responsibilities.

II. The County Department of Job and Family Services cannot be
bound by a decision in a declaratory judgment action not
properly before the court when the purpose of such a
declaratory judgnTent action as submitted by Plaintiff/Appellee
is to deternrine the fiduciary duties of the trustee
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The Plaintiff/Appellee in this case argues that she cannot be bound by a decision of the

Defendant/Appellant and the Ohio Department of Job and Family Services because she is not a

party to the application for Medicaid benefits.? In addition, she argues that she has competing

interests that must be sorted out by the courts and not Defendant/Appellant. Plaintiff/Appellee

submits to this court that it cannot be bound by a decision of the court in a declaratory judgment

action that would determine the fiduciary's responsibilities to the beneficiary. The only question

the fiduciary has in this case is whether she is required to provide and expend funds for the

benefit of Charlotte Osborn. The question has nothing to do with whether the

Defendant/Appellant can niake a determination of whether the trust is a countable resource and

whether Charlotte OsbQrne is eligible for Medicaid. Whether an individual is eligible for

Medicaid is a question that should be answered by the administrative agency prior to being

presented to the court of common pleas or any subsequent coult. The LCDJFS cannot be bound

by the decision arrived at in the declaratory judgment action because the administrative appeals

process has not been completed by the State administrative agency.

If this was a case filed to obtain a judgment to declare that some, or all, of the trust

corpus is off limits then that case should have been brought by Charlotte Osborne against Loretta

Pack and not the reverse. If the declaratory judgment action was properly before the court as

' See, Merit Brief of Plaintiff/Appellee Loretta Pack filed January 31, 2007 at page 10

FAX.6I0.5341 11 6



indicated above, then the agency would be bound by such a decision under Ohio Revised Code

§5111.151(G)(4)(e).. However, this is not the case.

Plaintiff/Appellee states that a decision by ODJFS would not protect her from suit by

another beneficiary. This is not something the Defendant/Appellant must review and determine

when making Medicaid eligibility determinations and is not required to under applicable

regulations.

III. This court should apply the Medicaid eligibility rules in effect
at the tinTe an application and/or eligibility review is
commenced and not those in effect at the time of the creation of
an inter vivos trust.
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The original action began as a declaratory judgment action asking the court to determine

if the Maebelle W. Osborn Trust should be counted as an available resource for Medicaid

eligibility purposes. This is not a trust interpretation question. Therefore, the rules in effect at

the time that the application for Medicaid benefits was filed should control.

When applying those rules, the court must first look to Ohio Administrative Code Section

5101:1-39-27.1, where there are five categoTies of trusts with specific criteria corresponding to

each type. Applying the criteria that most resembles the trust in question, the Trust Agreement

executed by Macbelle W. Osborn can be listed under category four. OAC §5101:1-39-

27.1(C)(4). This type of trust is a trust established by someone else, such as a parent or relative,

for the benefit of the applicant or recipient of Medicaid benefits. The criteria does not establish

this trust to be aspecial needs trust because the state does not receive payments of the amounts

remaining in the trust upon the death of the beneficiary.

As stated in the rule, as well as Ohio Revised Code §5111.151, the Maebelle W.

FAX 6703241 11 7



Osborn Trust cannot be found exempt from being counted as an available resource even if the

(
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trust contains any of the followingtypes of provisions:

(i) Any provision thatprohibits the trustee from making payments that
would supplant or replace Medicaid or public assistance, or other
government assistance;

i) Any provision that prohibits the trustee from making payments that
would impact or have an effect on the applicant/recipient's right or
ability or opportunity to receive Medicaid, or public assistance, or
other goverriment assistance.

(iii) Any provision that attempts to prevent the trust or its corpus or
principal from being counted as an available resource under this
rule.

As stated above, the trust docuinent provides for the distiibution of principal and income

to Charlotte Osbom at the disc -etion of the trustee. In addition, if Charlotte Osbom dies, the

trust will terminate and whatever is left of the trust principal and income wil] be distributed to

the remaindermen.

The Defendant/Appellant has examined all the criteria that could possibly make the trust

exempt from being counted as an available i-esource. The Defendant/Appellant has deterniined

that there have been no clear statements made requiring the trustee to preserve a portion of the

trust for other beneficiaries as required by OAC 5101:1-39-27.1. In fact, the trust terminates

upon the death of Charlotte Osborn and whatever is left is given to the remaindermen, this shows

that the settlor of the trust expected the trust to be dissipated in favor of Charlotte Osbom. This

cannot be considered a clear statement preserving a poTl:ion of the trust for the remaindermen as

required by Ohio Administrative Code §5101:1-39-27.1(C)(4)(c)(i). In addition, there are no

clear statements made limiting the discretion of the trustee to make distributions over and above

Charlotte Osborn's general well-being as provided for in Ohio Administrative Code §5101:1-39-

FAX.6105241 11 8



27.1(C)(4)(c)(ii). The Trust merely states that the intent of the settlor was to provide for those

items that are above and beyond food, clothing, and shelter. There is no statement limiting the

Trustee from spending the principal and income of the trust for medical care and the general well

being of Charlotte Osborn. The trust make"s general statements granting the trustee's discretion.

These statements do not prevent the trust from being a countable resource as the Licking Cpunty

Department of Job and Family Services is required to ignore such a general statement per the

rule.

It has been established that The Maebelle W. Osbom Trust is considered a countable

resource for purposes of the eligibility of Charlotte Osborn for Medicaid benefits. This, in turn,

has the resources of Charlotte Osborn exceeding the $1500 maximum limit. Based on the

foregoing, Charlotte Osborn is not entitled to receive Medicaid benefits for her medical care.

The Defendant/Appellant con-ectly determined that the Maebelle W. Osborn Trust is a countable

resource for Medicaid eligibility puJposes.

CONCLUSION

The rules in effect at the time of an application and/or eligibility review for Medicaid
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should apply to detennine if a trust should be counted as an available resource. Those rules do

not include in them a requirement that a declaratory judgment action be filed to make such a

determination. Therefore, the Maebelle W. Osborn Trust should be counted as an available

resource for Medicaid eligibility purposes.

FAX.6T0.5241 11 . 9
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Velda K. Hofacker Cair, for appellee.

OPINION
KLATT, J.
"'1 {j 11 Plaintiff-appellant, Evelyn George, on
behalf of herself and the plaintiff class members,
appeals from the judgment of the Court of Claims
of Ohio in favor of defendant-appellee, the Ohio
Depai-tment of I-Iuman Sei-vices ("ODHS").FNi
Because the Court of Claims lacked subject-matter
jui-isdiction over this case, we reverse.

FNI. This department is now known.as the
Ohio Department of Job and Family
Services. I-Iowever, because plaintiffs
named the Ohio Departinent of Human
Services as the defend:mt in this action, we
will refer to it by that naine.

Page 1

*1 (91 2) At the heart of this case is plaintiffs'
claiin that the ODI-IS improperly denied them
Medicaid benefits, thus forcin, them to pay for
nursing care out of their own assets. Plaintiffs assert
that this denial of benefits resulted from the ODHS'
disregard for the Ohio Administrative Code
provisions enacted to implement the Medicare
Catastrophic Coverage Act of 1988 ("MCCA"),
Section 1396r-5, Title 42, U.S.Code, a part of the
federal Medicaid statute.

"1 ('J( 3) The federal Medicaid program enables
states to reimburse needy individuals for medical
services they cannot afford. See Title XIX of the
Social Security Act, Section 1396 et seq., Title 42,
U.S.Code. In Ohio, the ODHS is responsible for
administering t1teMedicaid program. R.C. 5111.01.

's1 {`J[ 4) As part of the Medicaid program, married
couples living in Ohio can apply to the ODHS for
financial assistance when one spouse is
institutionalized in a nursing facility. However, that
institutionalized spouse is only eligible for

Medicaid covera-le if the couple's assets do not

exceed proscribed limits. In 1988, Congress enacted
the MCCA -to establish a revised metliodolo-y for
evaluating the arnotmt of assets a couple could have
and still be eli;ible tor Medicaid benefits. Before
the enactment of the MCCA, a spouse livin- at

hotiie (the "community spouse") was often left
destitute by the drain on the couple's assets

necessary for thc institutionalized spouse to qualify
for Medicaid. In enactin; the MCCA, Congress
intencled to protect the community spouse from

impoverishment by preserving some of the couple's
income and resources for the community spouse's
use.

"'1 {`J[ 5) After the MCCA became effective, the
Ohio General Assembly directed the ODHS to "
establish standards consistent with federal law for
allocating income and "' ""` resources" of an
institutionalized spouse who applied for Medicaid
benefits and his FN2 spouse. R.C. 5111.011(F) (as
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enacted b,v Am.Sub.H.B. No. 672, el'fective Nov.
14, 1989). In responseto this directive, the ODHS
promulgated Ohio Adm.Code 5101:1-39-22
throu,h 5101:1-39-222 to address the allocation
and transfer of income and Ohio Adm.Code
5101:1-39-35 throu,h 5101:1-39-362 to address the
allocation and transfer of resources. Originally filed
as emcr,ency rulcs, these provisions took effect on
January 1, 1990, and were later readopted by the
ODHS pmsuan[ to normalR.C. 111.15 procedure
effective March 1, 1990. Id., 1989-1990 Ohio
Monthly Record, 1166-1168, 1171-1172.

FN2. Because the institutionalized spouse
was most often the husband and the
community spouse most often the wife, we
will refer to the institutionalized spouse as
"he" and the community spouse as "she ."

*1 (9[ 6} Pursuant to these povisions, an
institutionalized spouse's elioibility foi- Medicaid
benefits turned upon the amount of his resources.
When an institutionalized spouse applied for
Medicaid, the county department of human services
caseworker first completed Form 4076, "Resource
Assessment Worksheet;" which required the
caseworker to list the vahte of each countable
resource the couple owned and total the amount of
the resources. Ohio Adm.Code 5101:1-39-35(A).

*2 (T 7) The caseworker next completed Form
4077, "Resource Transfer Worksheet," to determine
how much of the couple's total resout'ces could be
transferred to the community spouse. Ohio
Adm.Code 5101:1-39-361(A). In completing Form
4077, the caseworker first calculated the community
spouse's resource allowance ("CSRA")-the amount
of the couple's totat countable resources preserved
forthe communityspouse's use. Ohio Adm.Code
5101:1-39-361(A)(3). The caseworker then
subtracted the CSRA from the couple's total
countable resources. Ohio Adm.Code
5101:1-39-361(A)(4). The remaining sum was the
institutionalized spouse's resources.If the amountof
the institutionalized spouse's resources was equal to
or less than $1,500, the institutionalized spouse was
eligible for Medicaid benefits. Id. If the amount of
the institutionalized spouse'sresources exceeded

Page 2

$1,500, the institutionalized spouse was not elieible
for Medicaid benefits and the caseworker sent the
institutionalized spouse a "Notice of Denial of Your
Application for Assistance." Id. This notice stated:
*2 You have countable resources as specified on the
attached ODHS 4076 "Resource Assessment
Worksheet ° It has been determined tttat you are
over resources at this time. When your i-esources are
reduced to approximately $ , you
shouid reapply for Medicaid.

*2 Id. Thus, in order to be eli;ible for Medicaid
benefits, the institutionalized spouse was forced to
spend down" his resources to the specified amount.

*2 {y[ 8} Whether or not the amount of the

institutionalized spouse's resources qualified him
for Medicaid benefits, the caseworker next

determined the amount of income the community
spouse needcd to live in her home and how much of
that income could come from the institutionalized
spouse. To do this, tlte caseworker completed Form

4078, "Monthly Income Allowance Computation
Worksheet." T'his worksheet firs't requiredthe
caseworker to calculate the comniunity spouse's

minimum monthly tnaintenance needs allowance ("
MMMNA") by combinin^. the MMMNA need
standard (set by the ODHS) with an excess shelter
allowance. Ohio Adm.Code 5101:1-39-221(D)(1).
'1'he MMMNA represented the amount of income
that the ODHS estitnated a community spouse
would need to meet her necessary monthly expenses.

*2 (`J[ 9) Second, the caseworkersubtracted the
community spouse's monthly income from the
MMMNA. Ohio Adm.Code 5101:1-39-221(D). The
resulting number was the commmtity spouse's
monthly income allowance ("MIA")-the amount of
incotnethe institutionalized spouse could transfer
from. his income to the community spouse. Ohio
Adtn.Code 51n1:1-39-221(A). The ODHS did not
consider the MIA available to pay for the
institutionalized spouse's care, thus requiiing
Medicaid to pay a nreater portion of the
institutionalized spouse's medical expenses than it
would absent the MIA provision.

*2 (9[ 10) Each worksheet the caseworker
completed contained on its reverse side a notice that

© 2007 Thomson/West. No Clatm Lo Oril^. U.S. Govt. Woi-ks.

P2
http://web3.westl aw.com/print/printstfeam.aspx?prft=HTP3ILE&desti nation=atp&sv=Spl it... 2/20/2007



Page 4 of 9

Not Reported in N.E?d

Not Reported in N.E 2d, 2005 WL 1109658 (Ohio App. 10 Dist.), 2005 -Ohio- 2292
(Cite as: Not Reported in. N.E.2d)

the Medicaid applicant could request a state heurin,
to review the caseworker's resource and income
determinations. In addition to reviewing the
caseworker's determinations, a hearing officer could
also alter the caseworker's calculations in certain
ways. Specific.dly, Ohio Adm.Code
5101:1-35-73(D) (effective Nlarch 22, 1990), and
its identical successor, Ohio Adm.Code
5101:1-6-7-02(A)(4) (effective June 1, 1993),
provided that:
*3 If either the [institutionalized spouse] or the
[community spouse] can docutnent that the
[community spouse] resouree allowance (in relation
to the aniount of income g.enerated by it) is
inadequate to raise the [community spouse's]
income to the MMMNA, a hearing decision may
substitute a higher resource allowance to provide
additional income as necessary.

*3 f9[ 11) In applying this provision, the ODHS
adopted an inconte-first policy whereby tite ODHS
required the hearin, officer to first transfer an
institutionalized spouse's inconte (the MIA) to the
community spouse to raise the community spouse's
inconie to the MMMNA. If this transfer of income
was insuff'icient to raise the community spouse's
income to the MMMNA, then the hearing officer
could also transfer some or all of the
institutionalized spouse's resources so that the
community spouse's income met the MMMNA. FN;
In other words, the ODHS only permitted the
ti'ansfer of the institutionalized spouse's resources to
the community spouse if the community spouse's
income (including that part of the community
spouse's income generated by her resources), plus
the income of the institutionalized spouse (the
MIA), did not equal the MMMNA. Under this
appvach, it was less likely that resources would be
transferred, which in turn, left thc institutionalized
spouse with more available resources and made it
less likely that the institutionalized spouse would
qualify for Medicaid benefits.

FN3. Income =enerated tl-om the
institutionalized spouse's resources would
increase the community spouse's income.

Page 3

*3 ('J( 12) On November 27, 1995, Herman F.
Seymour filed suit against the ODHS in the Cot¢t of
Claims, challenging the ODHS' application of the
incon e-first policy as part of its determination that
Seyniour's wife, Hazel E. Seytnour, was inelmble
for Medicaid benefits. Seymour maintained that the
ODHS' income-first policy violated the plain
meanin, of Ohio Adm.Code 5101:6-7-02(A)(4),
and that, instead, Ohio Adm.Code
5101:6-7-02(A)(4) required the ODHS to apply the
resource-first policy.

113 {9[ 131 Unlike the income-fust policy, the
resource-first policy mandated that the hearin.,
officer first transfer the institutiomtlized spouse's
resources to the community spottse in order to raise
the contmunity spouse's income to the MMMNA.
Consequently, if the comtnunity spouse's income,
withottt the MIA supplement from the
institutionalized spouse's inconic, did not reach the
MMMNA, then the hearin- officer could raise the
CSRA to reserve additional resources sufficient to
generate enough income to meet the shortfall. By
raising the CSRA, the institutionalized spouse was
allocated less resources, thus decreasing or
eliminating the overage of resout'ces the
institutionalized spouse would have to "spend down
" to reach the $1,500 Medicaid eligibility point.

*3 [9[ 14) On February 2, 1996, Seymour filed an
amended complaint, seeking the certification of a
class of individuals who unnecessarily "spent down"
resources to become eligible for Medicaid benefits
because of the ODI-IS' failure to apply the
resource-first method. Seymour then also moved for
cluss certification.

'r4 ['J[ 15} On April 1, 1997, both Seytnour and the
ODHS moved for summary judgment. As part of
their summary judgment motion, the ODHS argued
that the trial court should disniiss Seymour's action
for lack of subject-matter jurisdiction.

*4 15 16} On September 4, 1997, Seymour settled
his action against the ODHS. However, rather than
dismissing Seymour's action, the trial court allowed
Bessie Quinan's motion to intervene and granted
Quinan's motion to file a second atnended
complaint. In the second amended complaint,
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Quinanalleged:
x4 [I]t was the unlawful policy and practice of
Defendant to (I) disre,ard Ohio Adm.Code §
5101:6-7-02(A)(4) and its predecessor, Ohio
Adm.Code § 5101:1-35-73(D), and (2) not perurit a
revision of the coinniunity spouse resource
allowance under Plaintiffs' circumstances or give
notice of the right to such a revision. Defendant
subjected Plaintiffs to said unlawful policy and
practice, and their rights under Ohio law and the
Ohio Administrative Code were violated by
Defendant.

*4 For the ODHS' allegedly wrongful acts and
ornissions, Quinan sought damages in the amount
she and her husband were required to "spend down"
or in the amount she and her husband paid to
nursing facilities after bcing denied Medicaid
benefits.

*4 {J[ 17) In the same judgment entry grantin; the
motion to file the second amended complaint, the
trial court also certified a class of:
*4 All persons who, at any time from March 22,

1990 through Decetnber 31, 1995, were
institutionalized spouses or commcmity spouses who
were cleprived of their rights under Ohio
Administrative Code 5101:6-7-02(A)(4) and/or
5101:J.-35-73(D) or were not informed of their
riguhts under Ohio Administrative Code
5101:6-7-02(A)(4) and/or 5101:1-35-73(D) and
who have unnecessarily "spentdown" their

resources.

*4 Further, the trizd court denied all other pending
motions, including the ODHS' motion for summary

judgment.

"4 (y[ 18) Undeterred by the nial eourt's denial of
its niotion for summary judgment, the ODIIS filed a
motion for jtidgment on the pleadings, i.e., the
second amended complaint and the answer thereto.
Once again, the ODHS argued that the trial court
lacked subject-mauerjurisdiction.

*4 [9[ 19} On May 27, 1998, the Sixth Circuit
decided ClEambers v. Ohio Dept. of Flumarz Servs.
(C.A.6, 1998), 145 R3d 793, in which it held that
the ODHS' interpretation of Section
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1396r-5(e)(2)(C), Title 42. U.S.Code, the Medicaid
provision on whieh Ohio Adm.Code
5 10 1:6-7-02(A)(4) and 5101:1-35-73(D) were
modeled, and theODHS' decision to apply the
income-first approach were reasonable and
permissible. Given this holdino, the ODHS filed a
niotion to decertify the class in the Court of Claims.
The ODHS argued that the Chmnbers decision
resolved the issue the class sought to litigate, and
thus, the class no longer met the Civ.R. 23(A)
numerosity or typicality requirements.

'°4 (9[ 20) On April 15, 1999, the trial coui-t a,reed
witli the ODHS and issued a judgment entry
grantin, the ODHS' motion to decertify the class. In
the same entry, the trial court denied the ODI-IS'
motion for judgment on the pleadings without
discussing the ODHS'jurisdictional argument.

"'3 (j 211 Quinan appealed the trial court's April
15, 1999 judgment to this court, arauing that the
Chantbers decision did not effect either the
numerosity or typicality factors. This court agreed
with Quinan and held that, at most, the Chatnhers
decision effected the commonality factor by
answering one common question, i.e.. whethcr
federal law inandated the resource-fii-st method.
Quinrca v. Ohio Dept. of Hiuruui Servs. (Mar. 30,
2000), Franklin App. No. 99AP-562 (Memorandum
Decision). Thus, we remanded the case to the n'iat
court to determine whether the remainin- common
questions of state law predominated over the
individu.d questions.

`1:5 {T 22} On remand, the trial court first
substituted Evelyn George, Quinan's execuh'ix, as
the named plaintiff clue to Quinan's cleath. Then, on
Fcbruary 16, 2001, the u'ial cocnt issued a judgment
enuy again decertifying the class, concludin; that
common questions did not predoininate because,
pmsuant to the Charnbers decision, the ODHS
could adopt an income-fii'st or resource-first
method. Gcome appealed froin tltis judement entry.

"'5 (T 23) On appeal, we determined that the trial
court inappropriately resolved the merits of the
action in considerin- whether common questions
predominated. George v. OPtio Dept. of Hiunax
Serv. (2001), 145 Ohio App.3d 681, 687, 763
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N.E.2d 1261. Further, we concluded that the only
remaining (and, thus, predominate) issue was
whether the ODHS' "inconre-first approach to
determinina Medicaid elioibility was proper under
the applicable [state] law(s)." Id. at 688, 763
N.E.2d 1261. Accordinaly, we remanded the case to
the trial court with instructions to certify the class.

*5 (l[ 241 On March 5. 2002, the trial court
recertified the same class it had previously certified.
On the same day, the trial cot't issued a judgment
entry ordering George to give notice of the
pendency of the case to all potential class meinbers.
George complied.

it fotmd that Ohio law in effect during the class
period January 1, 1990-December 31, 1995
permitted the income first eligibi]ity methodology
applied to the Quinans.
+k6 [2.] The trial coirt erred as a matter of law when
it lield that ODHS' application of the income first
eligibility requirentent was permissible, since the
income first rule was never adopted as required by
R.C. 5111.011 and R.C. 111.15.
'6[3.] The trial court erred as a matter of law and
awarded judgment against the manifest weight of
the evidence when it held that Ms. Georse had not
proven that ODHS' actual practice was not to revise
any CSRA allowances (the "income only" policy).

*5 (][ 25) On November 13, 2002, the ODHS
again moved for summary judgment. For the third
time, the ODHS argued that the trial court lacked
subject-matter jurisdiction. Plaintiffs also filed for
sumniary judgment. Without discussion, the trial
court denied both motions.

*5 ['I[ 26) On January 13 through 14, 2003, the
trial court conducted a tiial on the issue of the
ODHS' liability only. On March 25, 2004, the trizd
court entered judgment in favor of the ODHS- In
the accompanying decision, the trial court held that
the ODHS could aclopt the income-first method to
determine whether a higher CSRA was wari-anted
pursuant to Ohio Adm.Code 5101:6-7-02(A)(4) or
5101:1-35-73(D). Plaintiffs appealed from this
judginent. Although the ODHS did not file a notice
of cross-appeal, the ODHS' brief also included
cross-assignments of error.FN°

FN4. Presumably, the ODHS did not file a
notice of a cross-appeal because it
intended "to defend a judgment or order
appealed by an appellant on a,round other
than that relied on by the trial court," but
did not "seek to chan.ge the judgment or
order." App:R. 3(C)(2). Under such
circumstances, an appellee need not file a
notice of cross-appeal. Id.

"5 (y[ 271 On appeal, plaintiffs assign the
following errors:
*5 [1.] The trial court erred as a matteof law when

x6 (9[ 281 The ODHS assigns the following
cross-assignments of error:
*6 [1.] The Coutt of Claims erred in failinq to hold
that it lacked jurisdiction over the Class's claims.
*6 [2.] ODHSis immune fi'om liability.
*6 [3.] The Court of Claims erred in failing to hotd
that the claims of many of the Class members are
barred by the applicable statute of limitations.

*6 {91 291 Because the ODHS' first
cross-assi;nnient of error is dispositive of this case,
we will address it first. Plaintiffs, however, ar?ue
that this court cannot even consider this

cross-assignment of eri-oi- because the ODHS did

not file a notice of a cross-appeal. We disagree.
Even if we did inteipret Civ.R. 3(C) to require the

ODHS to file a notice of cross-appeal (which we do
not), we can still consider the ODHS' first

cross-assignment of error because it challenges the

Court of Claims' jurisdiction. This wurt may raise
the issue of subject-matter jurisdiction sua sponte:
Stare es rel. Wltiite n:Ctryahoga Nletro. Hous. Auth.
(1997), 79 Ohio St.3d 543, 544, 684 N.E.2d 72.

i9[ 30) By its first cross-assignment of error,*6
the ODHS argues, in part, that the Court of Claims
has no jurisdiction over matters, such as tlte present
case, which are, in effect, attempts to appeal an
administrative decision. We agree.

"6 {'J[ 31) Although crafted as an action for
dainages, plaintiffs' action is in reality an appeal of
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the ODHS' Medicaid eli;ibility determinations. At 1993)
its core, plaintiffs' "claiin" is that the ODHS
impropei-ly applied Ohio law, resulting in erroneous
determinations that the plaintiff-institutionalizcd

spouses were ineligible for Medicaid benefits.

Plaintiffs asked the Court of Claitns to find unlawful
the incoine-first method and to re-determine the

institutionalized spouses' eligibility using the

resource-ftt'st method. Thus, plaintiffs' claim
requested the Court of Claims to review the ODHS'
elig'ibility determinations for error, and correct that
error by awardin, damaoes.

'146 ('J[ 321 However, the right to dispute the
validity of an administrative decision is only
conferred by statttte and, if such a statutory right

exists, the party aggrieved by the administrative
decision can only seek an appeal via the method
articulated in the statute. Midwest Firevvorks Mfg.

Co., Hrc. v. Deefield Twp. Bcl. ofZoniag Appeals

(2-001), 91 Ohio St.3d 174, 177, 743 N.E.2d 894;

Hairison+. Olu:o State Med. Bd. (1995), 103 Ohio

App.3d 317, 321, 659 N.E.2d 368. Here, both Ohio

statute and administrative ndes outlined the
appellate process available to plaintiffs if they chose

to challenge the ODHS' determinations of their

eligibility for Medicaid benefits. First, plaintiffs
could request a state hearing to review the ODHS'

determination of the community spouse monthly
income allowance (the MIA), the community
spouse minimum monthly maintenance needs
allowance (the MMMNA), the community spouse
total oross income, the spousal share of assessed
resources, the couple's countable resources and/or
the cominunity spouse resource allowance (the
CSRA). R.C. 5101.35(B); Ohio Adm.Code

51011-35-036 (repealed June 1, 1993); Ohio

Adm.Code 5101:6-3-01(A)(21) ( effective June 1,
1993). If plaintiffs disagreed with the state hearing
decision, they had the rioht to request an
administrative appeal. R.C. 5101.35(C); Ohio Adm

.Code 5101:1-35-08 (repealed June 1, 1993); Ohio

Adm.Code 5101:6-8-01(A) (el'fective June 1,
1993). Then, if plaintiffs disagreed with the
adrninistrative appeal decision, they had the right to
appeal that decision to the court of cotnmon pleas.

R.C. 5101.35(E); Ohio Adm.Code
51011-35-089(A) (repealed June 1, 1993); Ohio

Adm.Code 5101:6-9-01(A)(1) (effective June 1,

117 ('J[ 331 Indeed. this is the appellate process that
the plaintiff in Kinuiach employed to challenge the
ODHS' denial of his application for Medicaid
benefits. Kinaaach v. Ohi.o Dept. of Hunuia Sevs.
(1994), 96 Ohio App.3d 640, 645 N.E.2d 825,
abrogated by, Wisconsin Dept. of ffealth-& Fmnily
Servs. v. Bluiner (2002), 534 U.S. 473, 122 S.Ct.
962, 151 L.Ed.2d 935. On appeal from the Franklin
County Com-t of Common Pleas to this court,
Kimnach made, in part, the same argument
plaintiffs now make, i.e., that the ODHS
erroneously concluded that he was ineligible for
Medicaid benefits after improperly l using the
income-fitst method to calculate the amount of
resources attributable to himself and his wife, the
community spouse, under Ohio Adm.Code
5101:6-7-03(A)(4). After a review of the record and
the relevant tederal and state law, we agrecd with
Kiinnach and remanded his case to the trial court
with insuuctions to remand the case to the ODHS
for a re-determination of Kimnach's eligibility using

the resource-first method. FN5

FN5. Our decision in Kumnach is not
dispositive of the underlying merits at

issue here because the reasoning
underlying our holding that the federal

sta[utes and Ohio rules mandated the
resource-first approach was explicitly

rejected by the United States Supreme
Court in the Blruner decision.

*7 ['][ 34} Notably, the Court of Claims is not a
part of the only process available to plaintiffs to
dispute the validly of the ODHS' eligibility
deterniinations. Therefore, plaintiffs cannot seek
relief front the ODHS' determinations in the Court
of Claims.

*7 {9[ 351 Furthermore,"[a]n action in the Court
of Claims cannot become a substitute for a
statutorily created right of appeal [of an
administrative decision] in a different court."
Swanev v. Beu-. of Workers' Correp. (Nov. 10, 1998),
Franklin App. No. 98AP-299. 'I'o hold otherwise
would allow the Court of Claims to function as a
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couit of review with the power to ovenule an

aclministrative decision bv collateral attack.

Provlc(ence Hosp. v. McBee (Mar. 17, 1983),

Franklin App. No. 82AP-383. The Court of Claims

lacks such appellate jurisdiction. Bailey v. Ohio

Dept. of AcGnin. Ser>>s. (Mar. 5, 2002), Franklin

App. No. OIAP-1062. See, also, HelfricA v. Olaio

Unemployment Cornp. Bd. of Rev. (May 20, 1999),

Franklin App. No. 98AP-1074 (because appellant
had a remedy through the administrative appeals
process, the Court of Claims did not err in
dismissin, the complaint for lack of jm-isdiction);
Bueud v. Unenzployment Conep. Bd, of Rev. (Aug.

15, 1995), Franklin App. No. 95AP101-77
(appellant's action was "not cognizable in the Court

of Claims as [it was] an attempt to challenge ftu'ther
the decision from an administrative ti-ibunal *'h "' "

); Bl6me v. Oluo Bur. of Ernp. Servs. (Nov. 24,

1992), Fianklin App. No. 92AP-1088 ("The Court
of Claims has no jurisdiction to hear administrative

appeals."); Cciuepbell v. lurlus. Cmrina. of Olnio (Jan.

16, 1990), Franklin App. No. S9AP-929 ("The
Court of Claims does not have jurisdiction to hear
what, in effect, is simply an attempt to appeal from
[an administrative agency's] decisions."); Stauffer v.

Oltio Dept. of Transp. (1989), 63 Ohio App.3d 248.

253, 578 N.E2d 542 (because an administrative

agency had jurisdiction to hear the appellant's
claim, the Court of Claims lacked jurisdiction to

hear the case). Therefore, because the Court of
Claims cannot review an administrative decision,

that eourt lacked jurisdiction to hear plnintiffs'

action.

*8 {J[ 36) Plaintiffs, however, argue that Court of
Claims had subject-matter jurisdiction over their
action because it is the only cottrt that could hem' it.
Plaintiffs assert that their action is one for nionetary
damag_es, and only the Court of Claims has
jurisdiction over actions seeking monetary damages
from the state.

"'8 ('JI 371 Plaintiffs' argument is unavailing
because plaintiffs' positionino of this case as an
action for monetary damages is not dispositive of
jurisdiction. As we concluded above, plaintiffs' "
claim" is in reality an appeal of the ODHS'
Medicaid eli-ibility determinations. Plaintiffs had
the opportunity to contest these dcterminations

Page 7

through the administrative appellate process, as

occurred in Kimnach, supra. hifact, plaintiffs had a

statutorily-inandated process in which to contest
their Nledicaid eligibility determinations and,

conceivably. prevent the economic injury for which
they are now seeking redress. Incutrine economic

harm by forgoing the administrative appeal process
does not invest jurisdiction in the Court of Claims.
'fo hold otherwise would make the Com't of Claims
an alternative forum to which individuals agarieved
by an adtninisn'ative decision could appeal that

decision. As we stated above, the Court of Claims
does not have such appcllate jurisdiction.

*8 (`)I 38) Accordingly, we sustain the ODHS' first
cross-assignment of error.

*8 (')( 39) Because we have concluded that the
Court of Claims lacked subject-matter jurisdiction
over plaintiffs' action, plaintiffs' assignments of
error and the remainder of the ODIIS'
cross-assignments of error are moot.

*8 (9[ 40) For the foregoing reasons, we sustain
the ODHS' first cross-assi^nmcnt of crror and
overule plaintiffs' assignments of error and the
ODHS' remainin, cross-assisnments of error as
moot. Further, we reverse the March 25, 2004
judgment and remand this case to the Court of
Claims for it to vacate its jtidgnient and dismiss
plaintiffs' action.
*8 .Iudgtnett reversed and cause renanded.

BRYANT and MCCORMAC, JJ., concur.
MCCORMAC, J., retired, of the Tenth Appellate
District, assigned to active duty under authority of
Section 6(C), Article IV, Ohio Constitution.
Oltio App. 10 Di-st.,2005.
Geor.ge v. Ohio Dept. of Human Services
Not Reported in N.F.2d, 2005 WL 1109658 (Ohio
App. 10 Dist.), 2005 -Oltio- 2292
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Morris v. MorrisOhio App. 2 Dist.,2004.
CHECK OHIO SUPREME COURT RULES FOR
REPORTING OF OPINIONS AND WEIGHT OF
LEGAL AUTHORITY.

Court of Appeals'of Ohio, Second District, Clark
County.

Bryan Kirk MORRIS, et al. Plaintiff-Appellant
V.

Doris K. MORRIS, et al. Defendant-Appellee
No. 2003-CA-94.

Nov. 12, 2004.

Background: Nursing home resident's son filed
action aoainst county department of job and family

services seeking to quiet title to real estate in county
of which son contended he was fee siniple owner.
The Court of Conimon Pleas, Clark County, No.

03-CV-0873, granted suminary judgment for

depzu'tment, and son appealed.

I-Iolding: The Court of Appeals, Brogan, J., held

that son, acting as resident's authorized

representative pursuant to power of attorney, failed
to exhaust administrative remedies with respect to

state hearing examiner's determination that resident
improperly transferred real property to son such that
resident still owned real property which renderecl

hei- ineligible for Medicaid and Special

Low-Income Medicare Beneficiary (SLMB)
benefits, and thus, trial court lacked jurisdiction to
address son's eollateral attack on such determination

in son's action toquiet title to real property.

Affirmed.
West Headnotes
Ilealth 19811 a509

198H Health
198HIII Government Assistance

198H1II(B) Medical Assistance in General;
Medicaid

Pa,e 1

198Hk506 Judicial Review; Actions
198Hk509 k. Exhaustion of

Administrative Remedies. Most Cited Cases
Nursing home resident's son, acting as resident's
authorized representative pursuant to power of
attorney, failed to exhaust administrative remedies
with respect to state hearing examiner's
determination that resident improperly transferred
real property to son such that resident still owned
real property which rendered her ineligible for
Medicaid and Special Low-Income Medicare
Beneficiary (SLMB) benefits, .and thus, trial court
lacked jurisdiction to address son's collateral attack
on such determination in son's subsequent action
a,ainst county department of job and family
services to quiet title to real property, where son
failed to request administrative appeal of state
hearing exatniner's decision within requisitc 15
days, which resulted in chief heatin.g, examiner's
disniissal of appeal. OAC 5101:6-8-01.

(Civil Appeal froin Common Pleas Court).

James P. Glew, Atty. Reg.# 0069073, New Carlisle,
Ohio, for Plaintiff-Appellant.
Johnny D. Pryor, Atty. Rea. # 0075999, Assistant
Prosecuting Attorney, Clark County Prosecutor's
Office, Sprinafield, Ohio, for Defendant-Appellee.

OPINION
BROGAN, J.
*1 {9[ 1) Bryan Kirk Morris appeals from the
judLment of the Clark County Cotntnon Pleas Court
in favor of the Clark County Department of Job and
Family Services (hereinafter referred to as Clark
County Family Services).

'A1 (T 2} On Juty 25, 2003, Morris filed a
complaint in the Clark County Common Pleas Court
against Clark County Family Services and his
mother, Doris Morris, seeking to quiet title to
certain real estate in Clark County of which he
contended he was the owner in fee simple. He
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asserted that his mother Doris Morris had conveyed
the property to him by a quit claim deed executed
on October 26, 1996. He contended he was unaware
of any duty to record the deed and he did not record
it until July 25, 2003. He asserted that he had
resided in theproperty since it was deeded to him in
1996 and that he had paid al] the re.d estate taxes
and mortgages on the property.

"1 (`J[ 31 Mon'is asserted in the complaint that
Clark County Family Services claims an interest in
the property adverse to him because it claimed the
property is owned by his mother, Doris Morris, and
is a resource which makes her ineligible for
progcam benefits. Bryan Morris sought a
declaration that he be declared the title owner of the
subject property as of October 26, 1996, andfor an
order reqltiring Clark County Family Services to
reinstate the Medicaid benefits of his mother.

*1 {y[ 4} Clark County Family Services answered
the complaint and asserted several defenses
including the claim that the plaintiff had failed to
exhaust his administrative remedies, that the matter
was barred by the defense of res judicata, and that
the court lacked subject nitttterjm'isdiction.

'1'1 ('[l 5) Both parties moved for sumnmry

judgment with supporting tnaterial and the trial

court oranted summary judgment to Clark Coun[y
Family Services. The Court held the cletertnination
of who owned the subject real estate had previously
been determined in a State hearing and thus the trial
court lacked subject maLter jurisdiction to hear the

matter.

'i1 (9[ 6) The facts underlying this appeal are set
out in The appellant's brief and are not in dispute.

*1 (T 71 Doris Mon'is has been in a nursing
facility since 2001, and receives Medicaid for the
AQed benefits and Specified Low-Incoine Medicare
Beneficiary benefits, which pay for her care. On or
about April 1, 2003, Clark Cocmty Family Services
received anonymous information that Doris had
improperly transferred her home. On April 7, 2003,
after investigation, Clark County Farnily Services
determined that Doris still owned the home and
thercafter issued notice that her benefits would be

Page 2

terminated effective April 30, 2003, based on the
value of her resources exceeding program eligibility
limits (Exhibit D).

*1 {T 8) Appellant, acting as Doris' authorizr:d
representative pursuant to a duly executed power of
attorney designation, appealed the decision of the
agency to terminate benefits. At the administrative
appeal hearing, appellant presented a copy of the
quit claim deed Qiven to him by Doris on October
26, 1996. The heaiin, officer made a findiria of fact
that the quil claim deed had not been recorded and
for that reason concluded that the property is still a
resource of Doris.

*2 {9[ 9} On April 20, 2003 appellant requested a

State Hearing to appeal the determination that the
real estate is a resourcc of Doris Morris. The

agency decision was upheld by the State Hearing
Authority. On May 30, 2003, appellant requested an
Administi-ative Appeal of the state hearing decision
rendered May 14, 2003. Since the request was

received one rlay outside of the fifteen day time

period set forth in O.A.C. 5101: 6-8-01, the Chief
Hearing Examiner refused to consider the

administrative appeal attd the appeal was dismissed.
On July 25, 2003 appellant filed the instant quiet

title action.

'2 {q[ 10} ln his sole assianment of error, Morris
contends the trial court erred in finding that it did
noL have subject niatter jurisdiction to hear the quiet
title action.

*2 {'H 11) Nlon'is acknowledges that it is well
established that exhaustion of adininistrative
remedies is a prerequisite to further judicial review
but lie contends that resort to an administi'ative
remedy would have been wholly futile because
Clark County Family Services has no cxpei-tise in
property law. He notes the case of T6.e Salvation
Army v. Blere Cross & Bfue Shield of N. Ohio
(1993), 92 Ohio App.3d 571, 636 N.E.2d 399,
wherein the Eighth District Court of Appeals noted
that the putpose of the administrative exhaustion
defense is to "benefit the parties and the courts by
virtue of the aPncy's experience and expertise...."
Furthermore, Morris argues that Clark County
Family Services was clearly wrong when it
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contended he was not the owner of the subject
property because he contends that Ohio law
established that legal title to real estate passes upon
delivery not recordin;.

*2 (l 12) Clark County Family Services ar.gues
that the trial court judgment should be affirmed
because Morris failed to exhaust his administrative
remedies and the trial court was without jurisdiction
to consider the quiet title action. In particular, the
appellee notes that Morris missed two opportunities
to appeal the State Hearins decision, an
administrative appeal to the Chief Hearing
Examiner pursuant to OAC 5101:6-8-0I(C)(4) and
an administrative appeal to the court of common
pleas pursuant to R.C. 5101.35.

*2 '(9[ 13) OAC 5101:6-8-01 provides inpertinent
part:

*2 (')[ 14) "(A) An individual Hdtq disagrees with a
state hearing decision, or with a decision by the
hearing authority to deny or dismiss a hearing
request, has the ri;ht to request an administrative
appeal.

*2 ($ 15) "The adtninistrative appeal process does
not apply to administrative disqualification he.uing
decisions.

*2 ('J[ 16} "An adminlstrative utppeal may only be
requested by or on behalf of an individual applying

for or receivin, benefits. An aclministrative appeal

may not be requested by the local apncy, the state
agency, or another entity, such as amanaged eare
plan, acting for or in place of the local or state
agency.

*2 (y[ 17) "The administrative appeal process is
the responsibility of the office of leeal services,
ODHS.

*3 (9[ 18) °(B) Notice of the right to and the
method of obtainin, an administrative oppeal shall
be included on the 'denial/dismissal notice.' ODHS
4000, on the 'state hearing decision,' ODHS 4005,
and on the notice of failurc to establish good cause
for abandonment required by rule 5101:6-5-03 of
the Administrative Code,

© 2007 Thomson/West
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'1"3 (y[ 19) "(C) Administrative appeal requests
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*3 (1 20) "(1) A state hearing decision, or a
decision by the hearine autltority to deny or dismiss
a hearin; request, may be administratively appealpd
only for one or more of the followina reasons:

*3 11 21) "(a) The decision is contrary to the
weight of the evidence presented.

*3 (T 22) °(b) A prejudicial error was committed
in the course of the proceedings.

*3 (T 23) "(c) The decision relies on an incorrect
application of law or rule.

*3(9[241 ..**,k

*3 (T 25) "(2) A `request for administrative appeal
' is defined as a clear expression, by the individual
oi- authorized representutive, to the effeat that he or
she wishes to appeal a state hearing decision or a
decision of the hearing authority to deny or disiniss
a state hearing request, and which explains the
reasons why the individual believes the decision
was incorrect.

*3 (1 26) "(3) The request must be in writing and
signed by the individual or authorized
representative. Written authorization ntust
accompany,atl requests tnade on the individual's
behalf by an authorized representative, unless the

representative was the authorized representative of

record at a previous stage in the proceedings; or
unless one of the conditions described in rule
5101:6-3-02 of the Administrative Code is met.

*3 (y[ 27} "(4) The request must be received by
the office of legal services, ODHS, within fifteen
calendar days frotn the date the decision being
appealed was issued."

*3 (9[ 28} Revised Code Section 5101.35 states as
follows:

*3 ('ll 29} °(E) An appellant who disagrees with an
administrative appeal decision of the director of job
and family services or the director's designee issued
under division (C) of this section may appeal fioni
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the decision to the court of common pleas pursuant
to section 119.12 of the Revised Code. The appeal
shall be governed by section 119.12 of the Revised
Code except that:

:1:3(`I 30),.* qz t

413 {9l 31) "(3) The appellant shall mail the notice
of appeal to the department of job and family
services and file notice of appeal with the cottrt
within thirty days after the departinent mails the
administrative appeal decision to the appellant. For
;ood cause shown, the court may extend the date
the depm-[ment mails the administrative appeal
decision. Filing notice of appeal with the court shall
be the only act necessary to vest jurisdiction in the
court.°

'°3 (1 32) On April 20, 2003 appellant requested a
State Hearing to appeal the determination that the
real estate is a resource of Doris Mon-is. The
agency decision was upheld by the State Hearing

Authority. On May 30, 2003, appellant requested an
Administrative Appeal of the state hearin- decision
rendered May 14, 2003. Since the request was
received one clay outside of the fifteen day time
period set forth in O.A.C. 5101:6-8-01, the Chief

Hearing Examiner refused to consider the
adminis[rative appeal and [he appeaf was dismissed.

On July 25, 2003 appellant filed the instant quiet
title action.

`14 {T 33) It is a well-es[ablished principle of Ohio
law that, prior to seeking court:rction in an
administrative Lnatter, the party must exhaust the
available avenues of administrative relief through

administrative appeal, Stcue es rel. Lieux v. We'stlake
(1950), 154 Ohio St. 412, 96 N.E.2d 414.

However, cour(s have recognized exceptions to the
Qeneral rule. For example, in BP Comrruuaications

Alaska, 7nc. v. Ceut. Collection Agency (2000), 136
Ohio App.3d 807. 813, 737 N.E.2d 1050, the court
stated as follows:

*4 {9I 34) "Ordinarily, exhaustion of
administrative reinedies is considered a prerequisite
to further judicial review. Noernbei-g v. Brook Park
(1980), 63 Ohio St.2d 26, 17 0.0.3d 16, 406
N.E.2d 1095. Two exceptions to this oeneral rule

appear to exist:

'"4 ($ 35 }"'First, if Lhere is no adininisnative
remedy available which can provide the relief
sou-ht, or if resort to administrative remedies would
be wholly futile, exhaustion is not reqµired. Second,
exhaustion of remedies is unnecessary when the
available remedy is onerous or unusually expensive.
' (Citations omitted.) Karches v. Cincinnati
(1988), 38 Ohio St.3d 12, 17, 526 N.E.2d 1350,
1355."

*4 (l 36) In Sctlvarion Ai-nry v. Blue Cross & Blue
Shield, supra, the Fi,hth District Court of Appeals

addressed the issue of exhaustion of administrative
remedies. In that case, the Salvation Army filed suit
against Blue Cross for terminating its contract with
it while an administrutive appeal was pending

before the Ohio Department of Insurance. The
Salvation Army asserted two counts of "bad faith"
breach of contract and defamation. The trial court
disntissed the Salvation Army's lawsuit because it
found it failed to exhaust its administrative
remedies. T'he Eighth District Court of Appeals

affirmed the trial coui-t's dismissal of the bad faith

claim beeause it fell squarely within the scope of
review by the Superintendent of Insurance but

reversed the dismissal of the defamation claim. The
court found that the superintendent does not have
primary jurisdiction over the defamation matter and
the doctrine of exhaustion of remedies was not
applicable.

*4 {yl 37) Judge Spellacy wrote-on behalf of the
court at pages 576 and 577 of the opinion:

114 (111 38) "Appellant's complaint would fall within
the Ohio Department of Insmrance's exclusive
jurisdiction if that agency were vested by the
legislature with the sole authority to resolve the
issue. See Pacific Ckern. Products Co. V.
Teleironics Serv., luc. (1985), 29 Ohio App.3d 45,
29 OBR 47, 502 N.E.2d 669. Primary jurisdiction
does not allocate the power between an
adrninistrative a;ency and a court but resolves who
shall make the initial determination. Lugo v. Simon
(N.D.Ohio 1976), 426 F Supp. 28, 31. Primary
jurisdiction applies:
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'4 (`I[ 39) "'[W]hcrd a claim is oriainally

cognizable in the courts, and comes into play
whenever enforcement of the claim rcquires the
resolution of issues which, under a regulatory

scheme, have been placed within the special
cotnpetence of an adininistrutive body; in such a
case the judicial process is suspended pending
referral of such issues to the adtninistrative body for

its views.' (Citations omitted.) Unite¢ States v. W.

Pcicific RIt. Co. (1956), 352 U.S. 59, 64, 77 S.Ct.

161, 165, 1 L.Ed.2d 126, 132. See, also, Pirmxey

Dock & Trcnzspoi-t Co. V. Penn. Cent. Corp. (C.A.6,

198), 838 F.2d 1445.

parties and the courts by virtue of the a-ency's
experience and expertise. In this way, a record
adequate for judicial review will be cotnpiled.
Nemazee v. Mr. Sinai Med. Ctr. (1990), 56 Ohio
St.3d 109, 111, 564 N.E.2d 477, 479. Failure to
exhaust administrative remedies is not a
jurisdictional defect, and such a failure will not
justify a collateral attack on an otherwise valid and
final judgment; it is an affirmative defense which
must be timely asserted in an action or it will be
considered waived. Gaivron v. Pei-k (1976), 46
Ohio St.2d 301, 309-310, 75 0.0.2d 358, 363-364,
348 N.L-..2d 342, 347-348."

445 (9[ 40) "The doctrine of primary jurisdiction
will be utilized when the circumstances and their
underlying legai issues would be better ascertained
and interpreted by the agency specializing in that
area. W. Pacific, supra, 352 U.S. at 65, 77 S.Ct. At
165-166, 1 L.Ed.2d at 132-133. The criteria used in
making this detertnination tue the `character of the
controverted question and the nature of the inquiry
necessary for its solution.' Great N. Ry. Co. v.
Nlerchanas Elevator Co. (1922), 259 U.S. 285, 42
S.Ct. 477, 66 L.Ed. 943. '1'he agency should make
the deterinination in technical matters to rnaintain
some uniformity in agency policy and to take
advantaoe of the a-ency's expertise. If a question of
law is presented, the court should make the initial
deterniination. The doctrine of primary jurisdiction
conres into play if the use of administrative
proceedings will contribute to a meaninizful
resolution of the htwsuit. If it will, the trial court
should defer any action until that determination is
made by the agency. Lugo, supra. 426 F.Supp. At
32.

*5 f91411 ,,...

*5 (`I[ 42) "The exhaustion of administrative
re.mcdies doctrine applies 'where a claim is
cognizable in the first instance by an administrative
agency alone; judicialinterference is withheld untit

the administi-ative process has run its course.' W.

Pacgfic, sbrpra, 352 U.S. at 63, 77 S.Ct. At 164-165,

1 L.Ed.2d at 131-132. The doctrine is a couiY-made

rule of judicial econoiny that allows the agency to
function efficiently and to afford it an opportunity
to correct its own errors while benefitting the

*$ {y[ 43) It is fundamental that a deed is effective

for purposes of passing title to real estate when
delivery and aceeptance are completed. Baldrvin v.

Banks of Masslllon (1853). 1 Ohio St. 141. R.C.

5301.25 provides that all deeds shall be recorded in
the office of the county recorder of the county in

which the premises are situated, and until so
recorded are fraudulent, so far as relates to a

subsequent bona fide purchaser having at the time
of purchase, no knowledoe of the existence of such

former deed.

'1'3 {'J[ 44) In this matter, the State Hearing
examiner determined that Doris Monis "owned" the
subject real estate as of April 2003 because the
deed iecords of Clark County reflected that fact
despite her delivery of a deed to Jter son in 1996. As
such, since she had been in a nursing facility for
inore than six months as of April 2003 hei-
homestead (the real estate in question) could no
longer be considered an exempt source, and it was
recommended that Doris Morrie' eligibility for
Medicaid and SLMB benefits be terminated. It is
that determination which Doris Morris failed to
appeal to the Director within the required 15 days.

*6 (yl 45) It is clear that the Clark County Family
Services and the Ohio Department of Heulth
Services are administrative agencies in the best
position to administer their own rc'ulations and to
determine whether Mrs. Morris was eligible for
continued benefits under the Medicaid for the Aged
program. Typically, the agency must determine
what assets are available to the applicant. The
ttnderlying issue in this case was the legal issue of
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who owned Mrs. Morris' former residence.
Although the agency got its initial determination
wrong, the agency was probably misled by the fact
that Mrs. Morris was able before she entercd the
nut-sing hoine (o obtain financing on her residence
because the deed records reflected she still "owned"
thc subject property.

*6 {1 46) The legal issue involved was not
complex, and a timely appeal by Mrs. Morris of the
initial agency decision might have been successful
before the Hearing Examiner who was an attorney.
Also Mrs. Morris mi.ght have appealed to the
common pleas court in the event the Hearing
Examiner got the legal issue wrong.

`6 (^ 47)The trial court correctly recognized
appellant's quiet title action as an improper
collateral attack on the unappealed administrative
determination. The appellant's assi-nrnent of error
is overruled. The judgment of the trial court is
Affirmed.

WOLFF, J., and GRADY, J., concur.
Ohio App. 2 Dist.,2004.
Morris v. Morris
Not Reported in N.E.2d, 2004 WL 2583108 (Ohio
App. 2 Dist.), 2004 -Ohio- 6059
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