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ARGUMENT

This issue on appeal to this court concerned whether or not the rules for Medicaid

eligibility are those in effect at the time an application and/or eligibility review is commenced for

Medicaid and not those in effect at the time of the creation of an inter vivos trust. However,

because this case began as a declaratory judgment action in the court of common pleas in

Liclcing County there are concerns about the erosion of the Chapter 119 appeals process

pertaining to Medicaid eligibility.

In this case the Plaintiff/Appellee and Amicus Curiae are attempting to avoid the entire

Medicaid eligibility process and thus avoid the rules that determine eligibility by indicating to

the court that a declaratory judgment action is proper.' DefendantlAppellant submits to this

court that the declaratory judgment action is not proper for several reasons and therefore the

rules in effect at the time an application for Medicaid benefits is filed should control and a

determination by the Licking County Department of Job and Family Services (hereinafter

refen-ed toas "LCDJFS") and the administrative process should be allowed to work without

interference from the courts.
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Plaintiff/Appellee has waived her arguments that pertain to the reason for filing the

declaratory judgment action because this is the first time such arguments were made. The

arguments that the declaratory judgment action was brought to deternline the rights of the parties

and to assist Loretta Pack in the administration of the trust and to compel distribution of trust

assets under Ohio Revised Code §5111.151(G)(4)(e) were raised for the first time to this court.Z

It was never raised in the Fifth District below. In addition, to include the trust code at this late

date, is also improper considering the rules were only effective January 1, 2007. The

'See, Merit Brief of Plaintiff/Appellee Lojetta Pack filed January 31, 2007 at page 7 and Atnicus brief filed
February 1, 2007 at page 18
2 See, Merif Brief of Plaintift7Appellee Loretta Pack filed January 31, 2007 at page 7
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Plaintiff/Appellee is arguing for rules in effect when the trust was created but also would like to

apply rules that are current and -ecently enacted to stand for the notion that a declaratory

judgment action can be used to avoid the administrative process.

By using a declaratory judgment action to declare that a ttvst is a countable resource,

which is the original argument of Plaintiff/Appellee3 and the issue that was argued in the court

below, the intent is to bypass the Section 119 appeals process. See, Geor2e v. Ohio Dept. of

Human Svcs., 2005 WL 1109658 (Ohio App. 10 Dist.) (unreported) (This is a case where a

claim for damages was filed that alleged that ODHS improperly applies Ohio law, wlTich resulted

in enroneous determinations that the plaintiff-institutionalized spouses were ineligible for

Medicaid benefits). Such a declaratory judgment action would essentially attempt to bind the

LCDJFS to a decision on whethet- a trust should be a countable resource without such a question

making its way through the appeals process. The declaratory judgment action essentially legally

binds the LCDJFS when they are not a party to the trust instrument. This is the reverse of the

argument that Plaintiff/Appellee is trying to make when she states that the trustee is not bound by

the administrative decision of a Section 119 appeal.

Plaintiff/Appellee contends that the appeals process would not be affected. This is

completely wrong. By using the courts to declare that the trust is not a countable resource takes

the Medicaid eligibility determination out of the hands of those who made the rules and puts

such a determination straight into the court system wlTere it does not belong prior to a review by

an administrative agency.

3 See, Complaint for Declaratory Judgment and Refortnation of Trust filed in the Licking County Court of CoSnmon
Pleas on May 7, 2004, paragraph 21.

FA%. 610sP41



When Medicaid eligibility is determined and it involves a trust, it is a two-step process.

The county departments must first ascertain what type of trust they are dealing with and then

determine whether that trust is a countable resource.

Plaintiff/Appellee has waived the following arguments: (1) that
the declaratory judgment action was initiated to satisfy Ohio
Revised Code Section 5111.151(G)(4)(e) and it is for the
purpose of obtaining direction on the administration of the
trust, (2) that the Trust code is applicable to the current
litigation and (3) that the Maebelle W. Osborn Trust satisfies
5111.151(G)(4)(b)
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Plaintiff/Appellee argues that the trustee has both the right and obligation to seek a

declaratory judgment action under Ohio Revised Code §2101.24(B)(1)(b) and as recognized by

Ohio Revised Code §5111.151(G)(4)(e). This arguinent has been raised for the first time in this

court. It was nevei- raised in the court of appeals or for that matter at any time previous. In

essence, Plaintiff/Appellee is arguing now that she brought the declaratory judgment action to

help her administer the trust in accordance with the grantor's or settlor's intent when the original

action and argument in the court of appeals was to declare the trust a countable resource being

consistent with Ohio Revised Code §5111.151. The action was not initiated to declare that a

portion of the trust is unavailable as stated in Ohio Revised Code §5111.151(G)(4)(e).

Issues not raised in the Court of Appeals are waived and will not be considered by the

Supreme CoLUt See Wirenian v. Keneco Distributors, Inc. (1996), 75 Ohio St.3d 103,108.

"[I]n an appeal on questions of law [the Supreme Court] will not consider and determine errors

which were not raised and preserved in the court from which an appeal is properly taken." State

ex rel. Babcock v. Perkins (1956), 165 Ohio St. 185, 189.

The argument that Ohio Revised Code §5111.151(G)(4)(e) authorizes a declaratory

judgment action has been waived because it brought up for the first time in this Court and was

FAX.mo.5241 11 3



never addressed in the Fifth District. The same argument would apply to the introduction of the

Trust Code at this late stage. In addition, the Plaintiff/Appellee now argues that her trust

complies with Ohio Revised Code Section 5111.151(G)(4)(b) when in the original complaint she

asserts that the language complies with Ohio Revised Code §5111.151(G)(4)(a).4 This argument

is also waived because it was not presented to the Fifth District Court of Appeals.

Even if these arguments were not waived, the courts cannot determine under 5111.151,

without administrative review, that the trust is a countable resource. The Plaintiff/Appellee in

this case is confusing the issue. On one hand, she is asking for interpretation of a trust, which is

an issue that requires different standards, applicable law and possibly court intervention. Then

she is asking for a determination of whether the trust is a countable resource. This would not

require court intervention but requires the application of the rules in effect at the time an

application is filed by the appropriate agency that created those rules. The applicant and his or

her representative, contt-ary to Plaintiff/Appellee's assertion, is required to take advantage of the
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appeals process afforded to them if there is a disagreement as to the Medicaid determination.

See, generally, George v. Ohio Dept. of Human Serv., 2005 WL 1109658 (Ohio App. 10

Dist.) (unreported), Morris v. Morris 2004 WL 2588108 (Ohio App. 2 Dist) (unreported),

O.A.C.5101:G-8-01 and O.R.C.§5101:35

The director of Job and Family Services is required to adopt rules establishing Medicaid

eligibility requirements. O.R.C. §5111.011(A). These standards are used to determine eligibility

for Medicaid notwithstanding any provision of State law (including statutes, administrative rules,

common law, and court rules) regarding real or personal property or domestic relations. O.R.C.

§5111.011(B). The Ohio Department of Job and Family Services, for the purposes of this case,

° See, Complaint for Declaratory Judgment and Reformation of Trust filed in the Licking County Court of Common
Pleas on May 7, 2004, paragraph 18.

FAX.610-524E 11 4



has established these rules under Ohio Administrative Code §5101:1-39 et seq. The General

Assembly has codified some of those provisions regarding trust agreements in Ohio Revised

Code Section 5111.151. Both of these sections assist each individual county depar-tment of job

and family services in the administration of the Medicaid program. Section 5111.151(C)5even

states that the county department must treat the trust presented to them in accordance with the

Revised Code. That section states:

If an applicant or recipient is a beneficiary of a trust, the county
department of job and family services shall determine what type of
trust it is and s1Ta11 treat the trust in accordance with the appropriate
provisions of this section and rules adopted by the department of
job and family services governing trusts.
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Therefore, to use Ohio Revised Code §5111.151(G)(4)(e) to say that a declaratory judgment is a

proper vehicle that can be used to determine that the trust is a countable resource ignores the

putpose for which the statute was enacted. If the General Assembly wished for this rule to be

used in the interpretation of a trust, they would have put it in the Trust Code.

Defendant/Appellant submits to this court that 5111.151(G)(4)(e) speaks to obtaining a

judgment in the form of a motion to compel distribution of trust assets that has failed or, as

Plaintiff/Appellee stated in ber metit brief6, that the other beneficiaries brought an injunction

action after Medicaid eligibility has been detetmined to enjoin the trustee from making payments

on behalf of Charlotte Osborne and won such a case. This case is neither a motion to compel

distribution nor is it an injunction. Such a case would look completely different than the one

presented to this Court. The determination in a declaratory judgment action that the trust is a

5 The provisions of Ohio Revised Code Section 5111.151 that are being cited arc those in effect that this litigation
arose and when the application was filed. It has been subsequcntly amended since this litigation arose one
amendment is effective March 30, 2006 in Am. Sub. HB 530 and one amendment effective January 1, 2007 in Sub.

HB 416.
6 See, Merit Brief of Plaintiff/Appellee Loretta Pack filed January 31, 2007 at pages 10 and 11

FAX. 670-5241 11 5



countable resource is a Medicaid eligibility determination and not a determination of the

trustee's fiduciary responsibilities.

II. The County Department of Job and Family Scrvices cannot be
bound by a decision in a declaratory judgment action not
properl•y before the court when the purpose of such a
declaratory judgment action as submitted by Plaintiff/Appellee
is to determine the fiduciary duties of the trustee
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The Plaintiff/Appellee in this case argues that she cannot be bound by a decision of the

Defendant/Appellant and the Ohio Department of Job and Family Services because she is not a

party to the application for Medicaid benefits.7 In addition, she argues that she has competing

interests that must be sorted out by the courts and not Defendant/Appellant. Plaintiff/Appellee

submits to this cou11 that it cannot be bound by a decision of the court in a declaratory judgment

action that would determine the fiduciary's responsibilities to the beneficiary. The only question

the fiduciary has in this case is whether she is required to provide and expend funds for the

benefit of Charlotte Osborn. The question has nothing to do with whether the

Defendant/Appellant can make a deterrnination of whether the trust is a countable resource and

whether Charlotte Osbome is eligible for Medicaid. Whether an individual is eligible for

Medicaid is a question that should be answered by the administrative agency prior to being

presented to the court of common pleas or any subsequent court. The LCDJFS cannot be bound

by the decision atrived at in the declaratory judgment action because the administrative appeals

process has not been completed by the State administrative agency.

If this was a case filed to obtain a judgment to declare that some, or all, of the trust

cotpus is off limits then that case should have been brought by Charlotte Osborne against Loretta

Pack and not the reverse. If the declaratory judgment action was properly before the court as

' See, Merit Brief of Plaintiff/Appeltee Loretta Pack filed Januar.y 31, 2007 at paae 10

FA% 6105241 11 6



indicated above, then the agency would be bound by such a decision under Ohio Revised Code

§5111.151(G)(4)(e).. However, this is not the case.

Plaintiff/Appellee states that a decision by ODJFS would not protect her from suit by

another beneficiary. This is not something the Defendant/Appellant must review and determine

when making Medicaid eligibility determinations and is not required to under applicable

regulations.

III. This court should apply the Medicaid eligibility rules in effect
at the time an application and/or eligibility review is
cornmenced and not those in effect at the time of the creation of
an inter vivos trust.
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The original action began as a declaratory judgment action asking the court to determine

if the Macbelle W. Osborn Trust should be counted as an available resource for Medicaid

eligibility pui-poses. This is not a trust inteLpretation question. Therefore, the rules in effect at

the time that the application for Medicaid benefits was filed should control.

When applying those rules, the court must first look to Ohio Administrative Code Section

5101:1-39-27.1, where there are five categoTies of trusts with specific criteria corresponding to

each type. Applying the criteria that most resembles the trust in question, the Trust Agreement

executed by Macbelle W. Osborn can be listed under category foui: OAC §5101:1-39-

27.1(C)(4). This type of trust is a trust established by someone else, such as a parent or relative,

for the benefit of the applicant or recipient of Medicaid benefits. The criteria does not establish

this tJ-ust to be a special needs trust because the state does not receive payments of the amounts

remaining in the trust upon the death of the beneficiary.

As stated in the rule, as well as Ohio Revised Code §5111.151, the Maebelle W.

FAX 670-S241 11 7



Osbom Trust cannot be found exempt from being counted as an available resource even if the

trust contains any of the following types of provisions:

(i) Any provision that prohibits the trustee from making payments that
would supplant or replace Medicaid or public assistance, or other
government assistance;

(ii) Any provision that prohibits the trustee from making payrrients that
would impact or have an effect on the applicant/recipient's right or
ability or opportunity to receive Medicaid, or public assistance, or
other government assistance.

(iii) Any provision that attempts to prevent the trust or its corpus or
principal from being counted as an available resource under this

rule.
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As stated above, the trust document provides for the dishibution of principal and income

to Charlotte Osbom at the disc -etion of the trustee. In addition, if Charlotte Osborn dies, the

trust will terminate and whatever is left of the trust principal and income will be distributed to

the remaindermen.

The Defendant/Appellant has examined all the criteria that could possibly make the trust

exempt from being counted as an available resource. The Defendant/Appellant has determined

that there have been no clear statements made requiring the trustee to preserve a portion of the

trust for other ben efi ci ali es as required by OAC 5101:1-39-27.1. In fact, the trust tenninates

upon the death of Charlotte Osbom and whatever is left is given to the remaindermen, this shows

that the settlor of the trust expected the trust to be dissipated in favor of Charlotte Osbom. This

cannot be considered a clear statement preserving a portion of the trust for the remaindermen as

required by Ohio Administrative Code §5101:1-39-27.1(C)(4)(c)(i). In addition, there are no

clear statements made limiting the discretion of the trustee to make distributions over and above

Charlotte Osborn's general well-being as provided for in Ohio Administrative Code §5101:1-39-

FAX .670 5241 11 8



27.1(C)(4)(c)(ii).. The Trust merely states that the intent of the settlor was to provide for those

items that are above and beyond food, clothing, and shelter. There is no statement limiting the

Trustee from spending the principal and income of the trust for medical care and the general well

being of Charlotte Osborn. The trust makes general statements granting the trustee's discretion.

These statements do not prevent the trust from being a countable resource as the Licking County

Department of Job and Family Scrvices is required to ignore such a general statement per the

PROSECUTING ATTORNEY

ROBERT L. BECKER
20 SOUTH SECOND ST.

NEWARK, OH 43055

FELONY AND CIVIL

DIVISIONS
670 5F55

JUVENILE COURT

DIVISION

670 3264

TA%FORECLDSURES

670-5031

rule.

It has been established that The Macbelle W. Osborn Trust is considered a countable

resource for purposes of the eligibility of Charlotte Osbom for Medicaid benefits. This, in turn,

has the resources of Charlotte Osborn exceeding the $1500 inaximum limit. Based on the

foregoing, Charlotte Osborn is not entitled to receive Medicaid benefits for her medical care.

The Defendant/Appellant cotrectly determiped that the Maebelle W. Osbom Trust is a countable

resource for Medicaid eligibility purposes.

CONCLUSION

The rules in effect at the time of an application and/or eligibility review for Medicaid

should apply to determine if a trust should be counted as an available resource. Those rules do

not include in them a requirement that a declaratory judgment action be filed to make such a

deternunation. Therefore, the Macbelle W. Osborn Trust should be counted as an available

resource for Medicaid eligibility purposes.

FAR. 670-5241 11 9
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OPINION
KLATT, I.
*1 (1 1) Plaintift=appellant, Evelyn George, on
behalf of herself and the plaintiff class members,
appeals from the judg-ment of the Court of Claims
of Ohio in favor of defendant-appellee, the Ohio
Department of Human Services ("ODHS"),FNI
Because the Court of Claims lacked subject-matter
jurisdiction over this case, we reverse.

FN1. '1'his department is now knownas the
Ohio Department of Job and Family
Services. However, because plaintiffs
named the Ohio Deparnuent of Human
Services as the defendant in this action, we
will refer to it by that name.

Pa.,e 1

1]'1 (9( 2) At the heart of this case is plaintiffs'
claim that the ODHS improperly -denied them
Medicaid benefits, thus forcino them to pay fo7
nursing care out of their own assets. Plaintiffs assert
that this denial of benefits resulted from the ODHS'
disre,ard for the Ohio Administrative Code
provisions enacted to implement theMedicare
Catastrophic Covera;e Act of 1988 ("MCCA"),
Section 1396r-5, Title 42, U.S.Code, a part of the
federal Medicaid statute.

*1 (11( 3) The federal Medicaid program enables
states to reimburse needy individuals for medical
services they cannot afford. See Title XIX of the
Social Security Act, Section 1396 et seq., Title 42,
U.S.Code. In Ohio, the ODI-IS is responsible for
administering the Medicaid promam. R.C. 5111.01.

41 {9[ 4) As part of the Medicaid program, marricd
couples IivinJ in Ohio can apply to the ODHS for
financial assistance when one spouse is
institutionalized in a nursinR facility. However, that

institutionalized spouse is only eligible for
Medicaid coverage if the couple's assets do not

exceed proscribed limits. In 1988, Congress enactecl
the MCCA to establish a revised methodolo,y for
evaluating the amount of assets a couple could have
and still be eligible for Medicaid benefits. Before
the enactment of the MCCA, a spouse living at
home (the "community spouse") was often left
destitute by the drain on the couple's assets

necessary for the institutionalized spouse to qualify
for Medicaid. In enacting the MCCA, Congress

intended to protect the community spouse froin
impoverishinent by preserving some of the couple's
income and resources for the community spouse's
use.

411 (91 5) After the MCCA became effective, the
Ohio General Assembly directed the ODHS to "
establish stanclards consistent with federal law for
allocatin, income and "' °' resources" of an
institutionalized spouse who applied for Medicaid

benefits and his FN2 spouse. R.C. 5111.011(F) (as
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enac[ed bv Am.Sub.H.B. No. 672, effective Nov.
14, 1989). In response to this directive, tlte ODHS
promulgated Ohio Adm.Code 5101:1-39-22
through 5101:1-39-222 to address the allocation
and transfer of income and Ohio Adm.Code
5101:1-39-35 through 51011-39-362 to address the
allocation and transfer of resources. Ori-inally filed
as emergency rules, these provisioos took effect on
January 1, 1990, and were later readopted by the
ODHS pursuant to normal R.C. 111.15 procedure
effective March 1, 1990. Id., 1989-1990 Oltio
Monthly Record,1166-1168,1171-1172.

FN2. Because the institutionalized spouse
was most often the husband and the
community spouse most often the wife, we
will refer to the institutionalized spouse as
"he" and the community spouse as "she ."

1F1 {T 6) Pursuant to these provisions, an
institutionalized spouse's eligibility fot' Medicaid
benefits turned upon the amotutt of his resources.
When an institutionalized. spouse applied for
Medicaid, the county departtnent of human services
caseworker first completed Form 4076, "Resource
Assessment Worksheet," which required the
caseworker to list the value of each countable
resource the couple owned and total the amount of
the resources. Ohio Adm.Code 5101:1-39-35(A).

'02 {T 7} The caseworker next conipleted Form
4077,"Resource Transfer Worksheet," to determine
how much of the couple's total resources could be
transferred to the community spotise. Ohio
Adm.Code 5101:1-39-361(A). In completing Form
4077, the caseworker first calculated the cotntnunity
spouse's i-esource allowance ("CSRA")-the amount
of the couple's total countable resources preserved
for the comniunity spouse's use. Ohio Adm.Code
5101:1-39-361(A)(3). The caseworker then
subtracted the CSRA from the couple's total
countable resources. Ohio Adm.Code
5101:1-39-361(A)(4). The remaining sunt was the
institutionllized spouse's resom-ces.If the amount of
the institutionalized spouse's resources was equal to
or less than $1,500, the institutionalized spouse was
eligible for Medicaid benefits. Id. If the amount of
the institutionalized spouse's resources exceeded

Page 2

$1,500, the institutionalized spouse was not eliVble
for Medicaid benefits and the caseworker sent the
institutionalized spouse a "Notice of Denial of Your
Application for Assistance." Id. This notice stated:
°'2 You have countable resources as specified on the
attached ODHS 4076 "Resource Assessment
Worksheet." It has beendetermined that you are
over resources at this time.. When your resources are
reduced to approximately $ _, you
should reappl y for Medicaid.

"2 Id. Thus, in order to be eligible for Medicaid
benefits, the institutionalized spouse was forced to
spend down" his resources to the specified amount.

'"2 (`I[ 8) Whether or not the amount of the
institutionalized spouse's resources qualified him
for Medicaid benefits. the caseworker next
determined theainount of income the comrnunity
spouse needecl to live in her home and how much of
that incotne could come frotn the institutionalized
spouse. To do this, the caseworker comple[ed Form
4078, "Monthly Income Allowance Computation
Worksheet," This worksheeL first requiredthe
caseworker to calctilate the community spouse's
minimum monthly maintcnance needs allowance ("
MMMNA") by combining the MMMNAneed
standard (set by the ODHS) with an excess shelter
allowance. Ohio Adm.Code 5101:1-39-221(D)(1).
The MMMNA represented the amount of income
that Lhe ODIIS estimated a community spouse
would need to meet Irer necessary monthly expenses.

'k2 {'JI 9) Second, the easeworkersubtracted the
community spouse's monthly income tiom the
MMMNA. Ohio Adm.Code 5101:1-39-221(D). The
resulting nuniber was the comniunity spouse's
monthly income allowance ("MIA")-the amount of
income the institutionalized spouse could tr:msfer
from, his income to the community spouse. Ohio
Adm.Code 5101:1-39-221(A). The ODHS did not
consider the MIA available to pay for the
institutionalized spouse's care, thus requiring
Medicaid to pay a greater portion of the
institutionalized spouse's medical expenses than it
would absent the MIA provision.

*2 (T 10} Each worksheet the caseworker
cotnpleted contained on its reverse side a notice that
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the Medicaid applicant could request a state hearing
to review the caseworke's resource and income
determinations. In addition to reviewing the
caseworker's determinations, a hearin, officer could
also .dter the caseworker's calculations in certain
ways. Specifically, Ohio Adm.Code
5101:1-35-73(D) (effective March 22, 1990), and
its identical successot', Ohio Adm.Code
5101:1-6-7-02(A)(4) (effective June 1, 1993),
provided that:
*3 If either the [institutionalized spouse] or the
[community spouse] can document that the
[community spouse] resoui-ce allowance (in relation
to the amount of income generaued by it) is
inadequate to raise the [community spouse's]
income to the MMMNA, a hearing decision may
substitute a hi-he resource allowance to provide
additional income as necessary.

*3 (9[ 11 } In applying this provision, the ODHS
adopted an income-first policy whereby the ODHS
required the hearing officer to first transfer an
institutionttlized spouse's iiuotne (the MIA) to the
community spouse to raise the community spouse's
income to the MMMNA. If this transfer of income
was insufficient to raise the conimunity spouse's
income to Lhe MMMNA, then the hearing officer
could also transfer some or all of the
institutionalized spouse's resources so that the
community spouse's income met the MMMNA. FN3
In other words, the ODHS only permitted the
transfer of the institutionalized spouse's resources to
the conimunity spouse if the conimunity spouse's
income (including that part of the community
spouse's income -enerated by her resottrces), plus
the income of the ins[itutionalized spouse (the
MIA), did not equal the MMMNA. Under this
approach, it was less likely that resources would be
transferred, which in turn, left the institutionalized
spouse with inore available resources and made it
less likely that the insti[utionalized spouse would
qualify for Medicaid benefits.

FN3. Income generated from the
institutionalized spouse's resources would
increase the community spouse's income.

Pa e3

*3 ('J[ 12} On November 27, 1995, Hcrman F.
Seymour filed suit against the ODHS in the Cotu:t of
Claims, challengina the ODHS' application of the
income-first policy as part of its determination that
Seymour's wife, Hazel E. Seymour, was ineli;ible
for Medicaid benefits. Seymour maintained that the
ODHS' income-first policy violated the plain
meaning of Ohio Adm.Codc 5101:6-7-02(A)(4),
and that, instead, Ohio Adm.Code
5101:6-7-02(A)(4) required the ODHS to apply the
resource-first policy.

*3 (T 13) Unlike the incotne-first policy, the
resource-first policy mandated that Lhe hearing

officer first transfe' the institutionalized spouse's

resanrces to tltecommunity spouse in order to raise
the comniunity spouse's income to the MMMNA.
Consequently, ifthe community spouse's income,

without the MIA supplenient from the

institutionalized spouse's income, did not reach the
MMMNA, then the hearing officer could niise the

CSRA to resei-ve additional resources sufficient to
Ienerate enouah income to meet Lhe shortfall. By
raising the CSRA, the institutionalized spouse was
allocated (ess resources, thus decreasing or

eliminating the overage of resources the

institutionalized spouse would have to "spend down
" to reach the $1,500 Medicaid etiZibility point.

*3 (9[ 141 On February 2, 1996, Seymour filed an
amended complaint, seeking the ceitil'ication of a
class of individuals who unnecessarily "spent down"
resources to become eli-ible for Medicaid benefits
because of the ODHS' failure to apply the
resource-first method. Seymour then also nioved for
class certification.

*4 (9[ 15 } On April 1, 1997, both Seyniour and the
ODHS moved for summary judgment. As part of
their suimnary judgment motion, the ODHS argued
that the trial com't should dismiss Seymour's action
for lack of subject-matterjuiisdiction.

*4 ('JI 16} On Septeniber 4, 1997, Seymour settled
his action against the ODHS. However, rather than
dismissin, Seymour's action, the trial court allowed
Bessie Quinan's motion to intervene and granted
Quinan's motion to file a second amended
coniplaint. In the second aniendcd complaint,
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Quinmralleeed:
*4 [I]t was the unlawful policy and practice of
Defendant to (1) disregard Ohio Adm.Code §
5101:6-7-02(A)(4) and its predecessor, Ohio
Adm.Code § 5101:1-35-73(D), and (2) rzor permit a
revision of the community spouse resom-ce
allowance under Plaintiffs' circumstances or Qive
notice of the ri-ht to such a revision. DeY'endant
subjected Plaintiff's to said unlawful policy and
practice, and their ric,hts under Ohio law and the
Ohio Administrative Code were violated by
Defendant.

"14 For the ODHS' allegedly wrongful acts and
omissions, Quinan sought damages in the amount
she and her husband were required to "spend down"
or in the atnount she and her husband paid [o
nutsing facilities after being denied Medicaid
benefits.

*4 {91 17) In the same judgment enny granting the
motion to file the second amended complaint, the
trial court also certified a class of:
*4 All persoris who, at any time from March 22,
1990 through December 31, 1995, were
institutionalized spouses or communityspouses who
were deprived of their rights under Oltio
Administrative Code 5101:6-7-02(A)(4) and/or
5101:1-35-73(D) or were not informed of their
rights under Ohio Administrative Code
5101:6-7-02(A)(4) and/or 5101:1-35-73(D) and
wtto have unnecessarily "spentdown" their
resources.

13961-5(e)(2)(C), Title 42, U.S.Code, the Medicaid

provision on which Ohio Adm.Code
5101:6-7-02(A)(4) and 5101:1-35-73(D) were

niodeled, and theODHS' decision to apply the

income-first approach were reasonable and
permissible. Given this ltolding, the ODHS filed a

niotion to decei-tify the ctass in the Court of Claims.
The ODI-IS argued that the Clemrc6ers decision
resolved the issue the"class sought to litigate, and

tlttts, the class no longer met the Civ.R. 23(A)
numerosity or typicality requiremen,ts.

*4 {y[ 20) On Apt-il 15, 1999, the trial court agreed
with the ODHS and issued a judgment entry
granting the ODHS' motion to decertify the class. In
the satne entry, the trial court denied the ODHS'
motion for judgment on the pleadings without
discussing the ODHS' jurisdictional argument.

*5 {^ 21) Quinan appealed the trial court's Ajn'il
15, 1999 judgment to this court, arsuing that the

C'hambers decision did not effect cither the

mmnerosity or typicality factors. This cotnt agreed
with Quinan and held that, at most, the Chnmbera
decision effected the commonality factor by
answering one contmon question, i.e., whether
federal law mandated the resource-first niethod.
Quinan v. Ohio Dept. of Hlurtan Servs. (Mar. 30,
2000), Franklin App. No. 99AP-562 (Memorandum
Decision). Thus, we remanded the case to the trial
court to deterrnine whetlter the remaining common
questions of state law predominated over the

individual questions.

*4 Ftuther, the trial court denied all other pending
motions, including, the ODHS' motion forsummary
judgment.

i'4 (91 18) Undeterred by the nial court's denial of

its ntotion for summary judgment, the ODHS filed a
motion for judgment on the pleadings, i.e., the
second amended complaint and the answer thereto.
Once again, the ODHS argued that the trial court
lackedsubject-matterjurisdiction.

*4 {% 19} On May 27, 1998, the Sixth Circuit
decided ChaneGers v. Ohi:o Dept. of Huwutn Servs.
(C.A.6, 1998), 145 F.3d 793, in which it held that
the ODHS' interpretation of Secrion

*5 11 22} On remand, the trial court first

substituted Evelyn Gebrge, Quinaiis executrix, as

the named plaintiff due to Quinan's cleath. Then, on
February 16, 2001, the trial court issued a judgment
entry again decertifyin8 the class, concluding that

common questions did not predoininate because,
pursuant to the Chambers decision, the ODHS
could adopt an income-fit'st or resomee-fu-st
method. Georoe appealed froin this judgment entry.

*5 {T 23} On appeal, we determined that the trial
court inappropriately resolved the merits of the
action in considering whether common questions
predominated. George v. Ohio Dept. of Human
Serv. (2001), 145 Ohio App.3d 681, 687, 763
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N.E'd 1261. Further, we concluded that the only
remaining (.utd, thus, predoininate) issue was
whether thc ODHS' "income-first approach to
determinin^ Medicaid elmbility was proper under
the applicable [state] law(s)." Id. at 688, 763
N.E.2d 1261. Accordingly, we remanded the case to
the trial court with instructions to certify the class.

145 (9[ 24) On March 5, 2002, the trial court
recertified the same class it had previously eertified.
On the same day, the trial coutt issued a judgment
entry ordering George to give notice of the
pendency of the case to all potential class members.
Geor,e complied.

it found that Ohio law in effect durina the class
period January 1, 1990-December 31, 1995
permitted the income tirst eligibility methodoto^y
applied to the Quinans.
*6 [2.] The trial court cri-ed as a matter of law when
it held that ODHS' application of the income flrst
eligibility t-equiremcnt was permissible, since the
income first rule was never adopted as required by
R.C. 5111.011 and R.C. 111.15.
*6 [3.] The trial court etred as a matter of law and
awardcd judgment against the manifest weight of

the eviclence wfien it held that Ms. George had not
proven that ODHS' actual practice was not to revise
any CSRA allowances (the "income only" policy).

*5 (T 25) On November 13, 2002, the ODHS
a,ain nioved for summary judgment. For the third
titne, the ODHS argued that the trial court lacked
subject-matter jurisdiction. Plaintiffs also filed for
summary judgment. Without discussion, the trial
court denied both motions.

*5 (11[ 26) On January 13 through 14, 2003, the
trial court conducted a trial on the issue of the
ODHS' liability only. On March 25, 2004, the trial

court entered judgrnent in favor of the ODHS. In
the, accompanying decision, the trial court held that
the ODHS could adopt the income-first method to

determine whether a higher CSRA was wari-anted
pui-suant to Ohio Adm.Code 5101:6-7-02(A)(4) or

5101:1-35-73(D). Plaintiffs appealed from this
judgment. Although the ODHS did not file a notice

of cross-appeal, the ODHS' brief also included

cross-assionments of crror.FNa

FN4. Presuniably, the ODHS did not file a
notice of a cross-appeal because it
intended "to defend a judgment or order
appealed by an appell:mt on a-round other
than that relied on by the trial court," but
did not "seek to change the judgment or
order." App:R. 3(C)(2). Under such
circutnstances, an appellee need not file a
notice of cross-appeal. Id.

*5 (y[ 27) On appeal, plaintiffs assignthe
followitw errors:
*5 [1.] The trial court erred as a matter of law when

*6 {91 28) The ODHS assigns the following
cross-assi^nments of error:
*6 [1.] The Court of Claims erred in failin, to hold
that it lacked jurisdiction over the Class's claims.
*6 [2.] ODI-IS.is immune from liability.
"6 [3.] The Court of Claims erred in failing to hold
that the claitns of n any of the Class inembers are
barred by the applicable statute of limitations.

*6 {'J[ 291 Because the ODHS' first
cross-assignment of error is dispositive of this case,

we will address it first. Plaintiffs, however, argue
that this court cannot even consider this
cross-assi2nment of error because the ODHS did
not file a notice of a cross-appeal. We disa,ree.

Even if we did interpret Civ.R. 3(C) to require the
ODHS to file a noticc of cross-appeal (which we do

not), we can still consider the ODHS' first
cross-assinnment of error because it challenges the
Court of Claims' jurisdiction. This court may raise
the issue of subject-matter jurisdiction sua sponte.
Stcite e.e i-el. White v. Cuyahoga Mearo. Hoetr. Aut/a.

(1997), 79 Ohio St.3d 543, 544, 684 N.E.2d 72.

*6 (1 30} By its first cross-assig nment of en-or,
the ODHS argues, in part, that the Court of Claims
has no jurisdiction over inatters, such as the present
case, which arc, in effect, attempts to appeal an
administrative decision. We agree.

*6 (l 31 } Although crafted as an action for
damages, plaintiffs' action is in reality an appeal of
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the ODHS' Medicaid eligibility determinations. At 1993).
its core, plaintiffs' "elaim" is that the ODHS
improperly applied Ohio law, resultina in erroneous
determinations that the plaitttiff-institutionalized
spouses were inelilgible for Medicaid bencfits.
Plaintiffsasked the Court of Claims to find unlawful
the income-first method and to re-determine the
institutionalized spouses' elioibility using the
resource-first method. Tltus, plaintiffs' claim
requested the Court of Claims to review the ODHS'
eliaibility determinations for error, and correct that
erroi- by awarding dama,es.

"`6 (111 32} However, the right to dispute the
validity of an administrative decision is only

eonferred by statute and, if such a statutory right
exists, the party aggricved by the administrative

decision can only seek an appeal via the method

articulated in the statute. Midwest Fireworks Mfg.

Co., Inc. v. Deerfielc( Twp. Bd of Zoning Appeals

(2001), 91 Ohio St.3d 174, 177, 743 N.E.2d 894;

Hcurisonv. Ohio State Med. Bd. (1995), 103 Ohio

App.3d 317, 321, 659 N.E.2d 368. I-Iere, botlt Ohio
statute and administrative rules outlined the

appellate process availab[e to plaintiffs if they chose
to challenge the ODHS' determinations of their

eligibility for Medicaid benefits. FiiSt, plaintiffs
could request a state hearing to review the ODfIS'

determination of ttte cotnmunity spouse monthly
income allowance (the MIA), the conununity
spouse minimum monthly maintenance needs

allowance (die MMMNA), the community spouse

total Dross income, the spousal share of assessed
resources, the couple's countable resources and/or

the community spouse resource allowance (the
CSRA). R.C. 5101.35(B); Ohio Adm.Code
5101:1-35-036 (repealed June 1, 1993); Ohio
Adm.Code 5101:6-3-01(A)(21) (effective June 1,

1993). If plaintiffs disagreed with the state hearing
decision, they had the right to request an
administrative appeal. R.C. 5101.35(C); Ohio Adm
.Code 5101:1-35-08 (repealed June 1, 1993); Ohio
Adm.Code 5101:6-8-01(A) (effective June 1,
1993). Then, if plaintiffs disagreed with the

administrative appeal decision, they had the right to
appeal that decision to the court of common pleas.
R.C. 5101.35(E); Ohio Adm.Code
5101:1-35-089(A) (repealed June 1, 1993); Ohio
Adm.Code 5101:6-9-01(A)(l) (effective June 1,

*7 (9[ 33) Indeed. this is the appellate process that
the plaintiff in Kinuraclr employed to challen-e the
ODHS' denial of his application for Medicaid
benefits. Kimnciclz v. Olii.o Dept. ofHuunarz Servs.
(1994), 96 Ohio App.3d 640, 645 N.E.2d 825,
abrogated by, Wisconsin Dept. of'Health & Fanaily
Servs. v. Bkuner (2002), 534 U.S. 473, 122 S.Ct.
962, 151 L.Ed.2d 935. On appeal from the Franklin
County Court of Common Pleas to this court,
Kimnach made, in part, the same tu,ument
plaintiffs now make, i.e., that the ODHS
erroneously concluded that he was ineligible for
Medicaid benefits after improperly usina the
income-first method to calculate the amount of
resources attributable to himself and his wife, the
community spouse, under Ohio Adm.Code
5101:6-7-02(A)(4). After a review of the record and
the relevant federal and state law, we agreed with
Kimnach and remanded his case to the trial court
with instructions to remand the case to the ODHS
for a re-determination of Kimnach's eligibility using
the resource-first method. FN5

FN5. Our decision in Kininach is not
dispositive of the underlying merits at
issue here becau"se the reasoning
underlyin, our holding that the 1'ederal

statutes and Ohio rules mandated the
resource-fitst approach was explicitly

rejected by the United States Supreme
Court in the Bltmeer decision.

"7 ('J[ 34) Notably, the Court of Claims is not a
part of the only process available to plaintiffs to
dispute the validly of the ODIIS' eligibility
detenninations. Therefore, plaintiffs cannot seek
relief finm the ODHS' detertninations in the Court
of Claims.

*7 (][ 35) Furthermore, "[a]n action in the Court
of Claims cannot become a substitute for a
statutorily created right of appeal [of an
administrative decision] in a different court."
Swaney v. BLU. of Worker-s' Cotnp. (Nov. 10, 1998),
Franklin App. No. 98AP-299. To hold otherwise
would allow the Court of Claims to function as a
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court of review with the power to ovenvle an

administrative decision by cottateral attack.

Proviclence Hosp. v. McBee (Mar. 17, 1983),
Franklin App. No. 82AP-383. The Court of Claims

lacks such appellate jurisdiction. Bailey v. Ohio

Dept. of' Acltrtin. Serrs. (Mar. 5, 2002), Franklin

App. No. OIAP-1062. See, also, Helfrich v. Ohio

Unemployment Conip. Bcl. of Rev. (May 20, 1999),

Franklin App. No. 98AP-1074 (becuuse appellant
had a remedy through the administrative appeals
process, the Court of Claims did not err in

dismissing the complaint for lack of jurisdiction);
Buenai v. Unentploynent Conap. Bd. of Rev. (Aug.

15, 1995), Franklin App. No. 95AP101-77
(appellant's action was "not cognizable in the Court
of Claims as [it was] an attempt to challenge further
the decision from an administrative tribunal ***"
); Bliitn v. Oltio Bur of Emp. Serrs. (Nov. 24,

1992), Franktin App. No. 92AP-1088 ("The Court
of Claims has no jurisdiction to hear administrative
appeals."); Campbell v. [ndus. Coucm. of Ohio (Jan.
16, 1990), Franklin App. No. 89AP-929 ("The

Court of Claims does not have jurisdiction to hear
what, in ePfect, is simply an attempt to appeal from
[an administrative agency's] decisions."); Stcatffer v.

Oltio Depr. ofTrmtsp. (1989), 63 Ohio App.3d 248,
253, 578 N.E.2d 542 (because an administrative
agency had jurisdiction to hear the appellant's
claim, the Court of Claims lacked jurisdiction to

hear the case). Therefore, because the Court of
Claims cannot review an administrative decision,

that court lacked jurisdiction to hear plaintiffs'
action.

throuah the administrative appellate process, as
oceurred in Kintnach, supra. In fact, plaintiffs had a
statutorily-mandated process in which to contest
their Medicaid eligibility determinations and,

conceivably, prevent the economic injury for which

they are now seeking redress. Incun-ina eeononiic
harm by forgoine the administrative appeal process
does not invest jurisdiction in the Court of Claims.
To hold otherwise would make the Court of Claims
an alternative forum to which individuals amrieved
by an adtninistrative decision could appeal that
dccision. As we stated above, the Court of Claims
does not have such appellatejurisdiction.

*8 j1 38} Accordingly, we sustain the ODIIS' first
cross-assignment of ennr.

*8 (9[ 39) Because we have concluded that the
Court of Claims lacked subject-matter jurisdiction
over plaintiffs' action, plaintiffs' assignments of
error and the remainder of the ODIIS'
cross-assignn ents of error are tnoot.

*8 (^ 40) For the foregoing reasons, we stistain
the ODHS' first cross-assisnment of error and
overrule plaintiffs' assignments of error and the
ODHS' remaining cross-assignments of error as
moot. Further, we reverse the Murch 25, 2004
judgtnent and remand this case to the Court of
Claims foi it to vacate its judgment and dismiss
plaintiffs' action.
'"'8 Judgment revetsect arid cause renrunded.

*8 {y[ 36) Plaintiffs, however, argue that Court of
Claims had subject-matter jurisdiction over their
action because it is the only court that could hear it.
Plaintiffs assert that their action is one for monetary
damages, and only the Court of Claims has

jurisdiction over actions seeking tnonetary damages

froni the state.

*8 (9[ 37) Plaintiffs' argument is unavailing
because plaintiffs' positioning of this case as an
action for monetary damages is not dispositive of
jurisdiction. As we concluded above, plaintiffs' "
claim" is in reality an appeal of the ODHS'
Medicaid eligibility determinations. Plaintiffs had
the opportunity to contest these determinations

BRYANT and MCCORMAC, JJ., concur.
MCCORMAC, J., retired, of the Tenth Appellate
District, assigned to active duty under authority of
Section 6(C), Article IV, Ohio Constitution.
Ohio App. 10 Dist.,2005.
George v. Ohio Dept. of Human Serviccs
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Morris v. MorrisOhio App. 2 Dist..2004.
CHECK OHIO SUPREME COURT RULES FOR
REPORTING OF OPINIONS AND WEIGHT OF
LEGAL AUTHORITY.

Court of Appeals'of Ohio, Second District, Clark
County.

Bryan Kirk MORRIS, et al. Plaintiff-Appellant
V.

Doris K. MORRIS, et al. Defendant-Appellee

No. 2003-CA-94.

Nov. 12, 2004.

Background: Nursing home resident's son filed

action against county department of job and family
services seeking to quiet title to real estate in county

of which son contended he was fee simple owner.

"I'he Court of Conunon Pleas, Clark County, No.
03-CV-0873, ;ranted summary judgment for

department, and son appealed.

Holding: The Court of Appeals, Brogan, J., held
that son, acting us resident's authorized
representative pursuant to power of attorney, failed
to exhaust administrative remedies with respect to
state hearina examiner's determination that resident
improperly transferred real property to son such that
resident still owned real property which rendered
hei- ineligible for Medicaid and Special
Low-Income Medicare Beneficiary (SLMB)
benefits, and thus, trial court lacked jurisdiction to
address son's collateral attack on such determination
in son's action toquiet title to real property.

Affirmed.
West Headnotes
Heatth 19811 ^509

198H Health
198HIII Government Assistance

198HIII(B) Medical Assistance in General;
Medicaid

Pave 1

l98Hk506 Judicial Review; Actions
198Hk509 k. Exhaustion of

Administi-ative Remedies. Most Cited Cases
Nursing home resident's son, acting as resident's
authorized representative pursuant to power of
attorney. failed to exhaust administrative remedies
with respect to stnte hearing examiner's
dete'tnination that resident impropedy transferred
real property to son such that resident still owned
real property which rendered her ineligible for
Medicaid and Special Low-Income Medicare
Beneficiary (SLMB) benefits, and thus, trial court
lacked jurisdiction to address son's cotlateral attack

on such deterrnination in son's subsequent action
against county departmeot of job and family

scrvices to quiet title to real property, where son
failed to request administrative appeal of state

hcai-ine examiner's decision within requisitc 15
days, which resulted in chief hearing examiner's
disniissal of appeal. OAC 5101:6-8-01.

(Civil Appeal from Cornnion Pleas Court)

Jaines P. Glew, Atty. Reg.# 0069073, New Carlisle,
Ohio, for Plaintiff-Appellant.
Johnny D. Pryor, Atty. Reg. # 0075999, Assistant
Prosecuting Attorncy, Clark County Prosecutor's
Office, Springfield, Ohio, for Defendant-Appellee.

OPINION
BROGAN, J.
*1 (9( -1) Bryan Kirk Morris appeals from the
judgment of the Clark County Common Pleas Court
in favor of the Clark County Department of 7ob and
Family Services (hereinafter referred to as Clark
County Family Services).

?'1 j1 2) On July 25, 2003, Morris filed a
complaint in the Clark County Corntnon Pleas Court
a-ainst Clark County Family Services and his
mother, Doris Morris, seeking to quiet title to
certain real estate in Clark County of which he
contended he was the owner in fee simple. He
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asserted that his inother poris Morris had conveved
the property to him by a quit claim deed executed
on October 26, 1996. He contended he was unaware
of any duty to record the deed and he did not record
it tmtil Ihly 25, 2003. He asserted that hc httd
resided in the property since it was deeded to him in
1996 and that he had paid all the real estatc taxes
and mortgages on the property.

*1 (1 3) Morris asserted in the complaint that
Clark County Family Services claims an interest in
the property adverse to him because it claimed the
property is owned by his mother, Doris Morris, and
is a iesource which makes her ineli;ible for
program benefits. Bryan Morris sought a
declaration that he be declared the title owner of the
subject property as of October 26, 1996, and for an
order requiring Clark County Faniily Services to
reinstate the Medicaid benefits of his mother.

*1 111 4} Clark County Family Services answered
the complaint and asserted several defenses
inctuding the claini that the plaintiff had failed to
exhaust his administrative remedies, that the matter
was barred by the defense of res judicata, and that
the court lacked subject nitttterjm'isdiction.

*1 ('f( 5) Both parties moved for summary
judgment with supporting material and the triat
comt oranted sunnnary judgment to Clark County
Family Services. The Court held the determination
of who owned the subject real estate had previously
been determined in a State hearin^ and thus the trial
cotn't lacked subject matter jurisdiction to hear the
matter.

`F1 {91 61 The fects underlying this appeal are set
out in the appellant's brief and are not in dispute.

'k1 f91 7) Doris Morris has been in a nursing
facility since 2001, and receives Medicaid for the
Aged benefits and Specified Low-Income Medicare
Beneficiary benefits., which pay for her care. On or
about April 1, 2003, Clark County Family Services
received anonymous information that Doris had
improperly transferred her home. On Apri] 7, 2003,
after investigation, Clark County Family Services
determined that Doris still owned the home and
thereafter issued notice that her benefits would be

Page 2

terminated effective April 30, 2003, based oo the
value of her resources exceeding pmgram eligibility
limits (Exhibit D).

*1 (T 8) Appellant, acting as Doris' authorized

representative piu'suant to a duly executed power of
attorney designation, appealed the decision of the
agency to terminate benefits. At the administrative

appeal hearing, appellant presented a copy of the
quit claim deed given to liim by Doris on October
26, 1996. The hearing officer made a finding of fact
that the quit claim deed had not been recorded and
for that reason concluded that the property is still a

resource of Doris.

*2 {y[ 9) On April 20, 2003 appellant requested a
State Hearing to appeat the determination that the
real estate is a resource of Doris Morris. The
agency decision was upheld by the State Hearing
Authority. On May 30, 2003, appellant requested an
Administrative Appeal of the state hearing decision
iendered May 14, 2003. Since the request was
received one (lay outside of the fifteen day time
period set forth in O.A.C. 5101: 6-8-01, the Chief
Hearing Examiner refused to consider the
administrative appeal and the appeal was dismissed.
On July 25, 2003 appellant filed the instant quiet
title action.

'k2 {'fl 10) In his sole assignment of error, Morris

contends the trial com't erred in finding that it did
not have subject matter jurisdiction to hear the quiet

title action.

*2 ('J( 111 Morris acknowledges that it is well
established that exhaustion of adrninistrative
remedies is a prcrequisite to further judicial review
but he contends that re.sort to an administrative
remedy would have beenwliolly futile because
Clark County Family Services has no expertise in
property law.He notes the case ofThe Savaziar
Arrny v. Blue Cros•s & Blete Shield of N. 0/ado
(1993), 93 Ohio App.3d 571, 636 N.E.2d 399,
wherein the Eighth District Court of Appeals noted
tliat the purpose of the administrative exhatstion
defense is to "benefit the parties and the comts by
virtue of the agency's experience and expertise...."
Futtherntore, Morris argues that Clark County
Fatnily Services was clearly wrong when it
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contended he was not the owner of the subject
propetty because he contends that Ohio law
established thaL le-al title to real estate passes upon
delivery not recording.

*2 {1 12) Clark County Family Services argues
that the trial court judgment should be aft'irmed
because Morris failed to exhaust his administrative
remedies and thc trial court was without jurisdiction
to consider the quiet title action. In particular, the
appellee notes that Morris missed two opportunities
to appeal the State Hearing decision, an
administrative appeal to the Chief Hearing
Examiner pursuant to OAC 5101:6-8-01(C)(4) and
an administrative appeal to ehe court of cotnmon
pleas pursuant to R.C. 5101.35.

*2 '(9[ 13) OAC 5101:6-8-01 provides in pertinent
part:

*2 ('J[ 14) "(A) An individual who disagrees with a
state hearing decision, or with a decision by the
hearing authority to deny or dismiss a hearing
request, has the tight to request an administrative
appeal.

*2 (`J[ 15) "The administrative appeal process does
not apply to administtrative disqualification hearin-
decisions.

*2 {'J[ 16) "An administrative appeal may only be
requested by or on behalf of an individual applying
for or receivin, benefits. An administrative appeal
may not be requested by the local asency, the state
agency, or another entity, such as a inanaged care
plan, acting for or in place of the local or state
agency.

*2 (9[ 171 "The adniinistrative appeal process is
the responsibility ofthe office of legal services,
ODHS.

*3 {`J[ 18) `(13) Notice of the right to and the
nicthod of obtaining an adminish'ative appeal shall
be included on the 'denial/dismissal notice.' ODHS
4000, on the 'state hearing decision,' ODHS 4005,
and on the notice of failure to establish good cause
for abandonment required by rule 5101:6-5-03 of
the Administrative Code,

*3 (`J[ 19) "(C) Administrative appeal requests

Page 3

*3 1 201 "(1) A state heuring decision, or a
decision by the hearing authority to deny or disniiss
a hearin; request, may be administratively appealed
only for one or more of the following reasons:

*3 [i 21) "(a) The decision is
wei;ht of the evidence presented.

contrary to the

*3 (`J( 22} "(b) A prejudicial error was committed
in the course of the proceedings.

:F3 [9I 23) "(c) The decision relies on an incorrect
application of law or rule.

*3(9[24),.,:*4:

*3 (9[25) "(2) A'request for administrative appeal
' is defined as a clear expression, by the individual
or authorized representative, to the effect that he or
she wishes to appeal a state hearing decision or a
decision of the hearing authority to deny or dismiss
a state hearing request, and which explains the
reasons why the individual bclieves the decision
was incorrect.

*3 [^ 26) "(3) The request must be in writing and
signed by the individual or authorized
representative. Written authorization niust
accompany, all requests made on the individual's
behalf by an authorized representative, unless Lhe
representative was the authorized representative of
record at a previous sta.-e in the proceedings, or
unless one of the conditions described in rule
5101:6-3-02 of the Administrative Code is inet.

*3 i9[ 27) "(4) The request must be received by
the office of legal services, ODHS, within fifteen
calendar days from the date the decision being
appealed was isstted."

'1'3 (91 281 Revised Code Section 5101.35 states as
follows:

*3 ('R 29) "(E) An appellant who disagrees with an
administrative appeal decision of the director of job
and family services or the director's designee issued
under division (C) of this section may appeal from
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the decision to the court of common pleas pursuant appear to exist:
to section 119.12 of Lhe Revised Code. The appeal
shall be .^overned by section 119.12 of the Revised
Code except that:

s:3($ 30).'* +:r

*3 {1 31) "(3) The appellant shall mail the notice

of appeal to the department of job and family
services and file notice of appeal with the court
within thirty days after the department mails the

adminish'ative appeal decision to the appellant. For
^ood cause showm, the court may extend the date
the department mails the administrative appeal

- decision. Filing notice of appeal with the court shall
be the only act necessary to vest jurisdiction in the
court."

*3 {9[ 32) On April 20, 2003 appellant requested a
State I-learing to appeal the determination that the
real estate is a resource of Doris Morris. The
agency decision was upheld by. the State Hearing
Authority. On May 30, 2003, appellant requested an
Adniinistrative Appeal of the state hearing decision
rendered May 14, 2003. Since the request was
i-eceived one clay outside of the fifteen day time
period set forth in O.A.C. 5101:6-8-01, the Chief
Hearino Exatniner refused to consider the
administrative appeal and the appeal was dismissed.
On July 25, 2003 appellant filed the instant quiet
title action.

'k4 (`)( 33) It is a well-established principle of Ohio
law that, prior to seekins court action in an
administrative mattei; the party niust exhaust the
available avenues of adrninistrative reliefthrou;-,h
administrative appeal, State es iel. Lieuz v. We'stlake
(1950), 154 Ohio St. 412, 96 N.E.2d 414.
However, courts have recognized exceptions to the
general rule. For example, in BP Coirtmunicatioits
Alaska, Iiec. v. Cent. Collection Agenry (2000), 136
Ohio App.3d 807, 813, 737 N.E.2d 1050, the court
stated as follows:

*4 (T 34) "Ordinarily, exhaustion of
adminisirative remedies is considcred a prerequisite
to further judicial review. Noera6erg v. Brook Park
(1980), 63 Ohio St.2d 26, 17 0.0.3d 16, 406
N.E.2d 1095. Two exceptions to this general rule
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"4 (1 35) "`First, if there is no administrative
remedy available which can provide the relief
sought, or if resort to administrative remedies wotlld
be wholly futile, exhaustion is not required. Second,
exhaustion of remedics is unnecessary when the
available reinedy is onerous or unusually expensive.
' (Citations omitted.) Karches v. Cinciunati
(1988), 38 Ohio St.3d 12, 17, 526 N.E.2d 1350,
1355."

*4 (`J[ 36) In Salvation ArnEv v. Bltee Cross & Blue
Shield, sapra, the Eighth District Court of Appeals
addressed the issue of exhaustion of administrative
remedies. In that case, the Salvation Army filed suit
against Blue Cross for terrninatin= its contract with

it while an administrative appeal was pending
before the Ohio Department of Insurance. The
Salvation Army asserted two counts of "bad faith"
breach of contract and defamation. The trial court
disntissed the Salvation Army's lawsuit because it

found it failed to exhaust its adminisn-ative
remedies. "I'he Eighth District Court of Appeals

affirmed the trial court's dismissal of the bad faith

claim because it fell squarely within the scope of

review by the Superintendent of Insurance but
reversed the dismissal of the defamation claim. The
court found that the superintendent does not have

primary jurisdiction over the defamation mattei- and
the doctrine of exhaustion of remedies was oot
applicable.

*4 {'ll 37) Judge Spellaey wroteon behalf of the
court at pages 576 and 577 of the opinion:

*4 [']{ 38) "Appellant's complaint wotild fall within
the Ohio Department of Insurance's exclttsive
jurisdiction if that agency were vested by the
Ie,^islature with the sole authority to resolve the
issue. See Pacific Chem. Products Co. V.
Teletroitics Serv., lnc. (1985), 29 Ohio App.3d 45,
29 OBR 47, 502 N.E.2d 669. Primary jurisdiction
does not allocate the power between an
administrative agency and a court but resolves who
shall make the initial determination. Lugo v. Sinaoa
(N.D.Ohio 1976), 426 FSupp. 28, 31. Primary
jui-isdiction applies:
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'"4 (11 39) "'[W]here a claim is originally
coanizable in the courts, and comes into phry
whenever enforcemcnt of the claim requires the
resolution of issues which, under a resulatory
scheme, have been placed within the special
cotnpetence of an administrative body; in such a
case the judicial process is suspended pending
referral of such issues to the adminisn'ative body for
its views.' (Citations omitted.) Unizec[ Stcates v. W.
Pacific RR. Co. (1956), 352 U.S. 59, 64, 77 S.Ct.
161, 165, 1 L.Ed.2d 126, 132. See, also, Pituiey
Dock & Tt-ansport Co. V. Peiui.-Cetrt. Coip. (C.A.6,
198), 838 F.2d 1445.

"5 (JJ 40) "The doctrine of primary jurisdiction
will be utilized when the circumstances and their

underlying legal issues would be better ascertained
and interpreted by the agency specializing in that

area. W.Pactfc, supra, 352 U.S. at 65, 77 S.Ct. At

165-166, 1 L.Ed.2d at 132-133. The criteiia used in
making this determination are the 'character of the

controverted question and the nature of lhe inquiry

necessary for its solution.' Great N. Ry. Co. v.

Merchants Elevator Co. (1922), 259 U.S. 285, 42

S.Ct. 477, 66 L.Ed. 943. The agency should make
the determination in technical matters to maintain

some uniformity in agency policy and to take

advanta;e of the agency's expertise. If a question of
law is presented, the court should make the initial
detei-mination. The doctrine of primary jttrisdiction
comes into play if the use of administrative

proceedings will conuibute to a meaningftd

resolution of the lawsuit. If it will, the trial court
should defer any action until that determination is

made by the agency. Lugo, sripra, 426 F.Supp. At

32.

*5 f9[ 41 } ,....

*5 {1 42} "The exhaustion of administrative
remedies doctrine applies 'where a claim is
cognizable in the first instance by an administrative
agency alone; judiciaiinterference is withheld until
the administrative process has run its course.' W.

Pactfic, supra, 352 U.S. at 63, 77 S.Ct. At 164-165,

1 L.Ed.2d at 131-132. The doctrine is a court-made
rule of judicial economy that allows the agency to
function efficiently and to afford it an opportunity
to correct its own enors while bcnefitting the
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parties and the courts by virtue of the agency's

experience and expertise. In this way, a record
adequate for judicial review will be compiled.
Neniazee v. Mt. Sinai Nled. Cn-. (1990), 56 Ohio

St.3d 109, 111, 564 N.E.2d 477, 479. Failure to
exhaust administrative remedies is not a
jurisdictional defect, and such a failure will not
justify a collateral attack on an otherwise valid and
final judgment; it is an affirmative defense which
must be timely asserted in an action or it will be
considered waived. Gannon v. Pet-k (1976), 46
Ohio St.2d 30t, 309-310, 75 0.0.2d 358, 363-364,
348 N.E.2d 342, 347-348."

*5 (T 43) It is fundamental that a deed is effective
for purposes of passing title to real estate when
delivery and acceptance are completed. Baldwin v.
Banks of Massiliort (1853), 1 Ohio St. 141. R.C.
5301.25 provides that all deeds shall be recorded in
the office of the county recorder of the county in
which the premises are situated, and until so
recorded are fraudulent, so far as relates to a
subsequent bona fide purchaser having at the time
of purchase, no knowledge of the existence of such
former deed.

'"5 {9[ 44) In this matter, the State Hearing
examiner dctci-mined that Doris Morris "owned" the
subject real estate as of April 2003 because the
deed records of Clark County reflected that fact
despite her delivery of a deed to her son in 1996. As
such, since she had been in a nursing facility for
more than six months as of April 2003 her
homestead (the real estate in question) cocdd no
longer be considered an exempt source, and it was
recoinmended that Doris Morris' eligibility for
Medicaid and SLMB benefits be terniinated. It is
that detennination which Doris Morris failed to
appeal to the Director within the required 15 days.

^`6 {1 451 It is clear that the Clark County Family
Services and the Ohio Department of Health
Services are administrative agencies in the best
position to administer their own regulations and to
determine whether Mrs. Morris was eligible for
continued benefits under the Medicaid for the Aged
program. Typically, the agency must determine
what assets are available to the applicant. The
underlying issue in this case was ttte legal issue of
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who owned Mrs. Monis' former i-esidence.
Althou1-h the agencygot i[s initial determination
wrong, the agency was probably mi.sled by the fact
that Mrs. Morris was able before she entered the
ntu'sin, hoine to obtain financing on her residence
because the deed records reflected she still "owned"
the subject property.

*6 ('J[ 46) The legal issue involved was not
complex and a timely appeal by Mrs. Morris of the
initial a,ency decision might have been successful
before the Hearing Examiner who was an attorney.
Also Mrs. Morris might have appealed to the
cominon pleas court in the event the I3earing
Examiner got the legal issue wrong.

*6 (T 47} 'Phe trial court correctly recognized
appellant's quiet title action as an iniproper
collateral attack on the miappealed administrative
determination. The appellant's assignment of error
is overruled. The judgment of the trial cotrt is
A'ffirmed.

WOLFF, J., and GRADY, J., concur.
Ohio App. 2 Dist.;2004.
Morris v. Morris
Not Reported in N.E.2d, 2004 WL 2588108 (Ohio
App. 2 Dist.), 2004 -Ohio- 6059
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