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INTRODUCTION

This case affects virtually every bus_ihess opefating in Ohio that, to complete its

transactions, needs to access-informatieﬁ_ stored on a computer. It involves the tax status of

~services for data pfoccssing and 'ele'ctroﬂiﬁ information transmissipn———the type of service

required to veri_fy- a 'crédit card number or defermine if a customer has insurance for a

prescription drug. It would also affect purchases or sales of services to access web-based -
information sources. The decision below has undermined the General Assembly’s intent, ignored

the Court’s precedent, and badly confused the law in this area—potentially costing the State

millions in tax revenue. The Court should take this case to clarify the tax status of the purchase

of these vital services.

Starting in 1983, the General Assembly has passed laws designed to capture, for purposes
of taxation, the growing business of data processing services and electronic information
transmission. In the most I:ecent version of the law, passed in 1993, the General Assembly
separated out the term “electronic information services” from the rest of the data processing
services.

The 1993 legislative carve-out of the term “electronic information services” and its
definition were designed to emphasize that when someone purchases the service of providing
electronic information retrieval for commercial purposes. The current definition of “electronic
information services” provided in R.C. 5701(Y)(1)(c) is not radically different from that in the
previous version of the law. However, when carving out the definition, the General Assembly
simultaneously created a partial reduction in sales or use tax for the purchase of equipment used

in the provision of electronic information services. R.C. 5739.071. This new scheme emphasizes

the General Assembly’s intent to tax this increasingly important service.




In its decision in Mare Glc;ssman v. Wilkins', the Eighth District Court of Appeals
uﬁdermined the intent of the General Assembly to tax “electronic information services.” The
court below ruled that Marc Glassman, Inc.’s (“MGI”) purchase of a computer service used to -
retrieve information from-insurance company computers did not qualify as taxable “electronic |
information services.” The purchased service liﬁk’ed’ MGI’s éomp’uters and those of insurance
companies. The computer services served as a éonduit—it sent a queétion about insurance
coverage of an MGI customer from MGI through MGI’s computer system to the customer’s
insurance company computer and then returned the answer. MGI needs this information to
complete its sales of pharmaceutical items.

Although MGI used a service to electronically ask a question and receive an answer
necessary to complete a sale to its customer, the court below held that there were no “data”
transmitied and there was no “access” to the insurance company’s computer, and therefore that
the purchase of the service was not taxable.

The decision below could cost the State hundreds of millions of dollars, as it will totally
exclude from taxation the purchase of a growing segment of computer/electronic information
retrieval systems, potentially including, among others, credit card verification and Internet access
for businesses. At the same time, it will leave intact the tax break for the purchase of equipment
to be used in providing an electronic information service.

In addition, the court below failed to follow or even discuss two of this Court’s decisions,
Quotron Systems v. Limbach (1992), 62 Ohio St. 3d 447 and MIB, Inc. v. Tracy (1998), 83 Ohio
St. 3d 154, which should have been controlling precedent. The Quotron and MIB decisions both -

held services similar to the one here are taxable: in both (wotron and MIB, the services

! Richard A. Levin became Tax Commissioner in January, 2007, replacing William A. Wilkins.




transferred simple information through a series of computers no’é directly connected to the
information-holding computer.

The Court should take this case to clarify this important area of tax law.

| STATEMEN'-I‘O_.F THE CASE AND FACTS

MGI owns and operates ph'armacie_s thét also sell it_ems at bargain and reduced prices. R,
ST.? 60. To complete a sale of prescription items, MGI must determine -whether the item is
covered by the customer;s insurance policy and to what extent the insurance will pay for the
transaction. R., Tr. 18-20, 45, 49.

During the tax audit period of January 1, 1991 through September 30, 2001, MGI
purchased a computer service from Envoy Corporation (“Envoy™). R., ST. 1-2, 9; Tr. 43-45.
Later in the audit period, MGI purchased the same service from NDC Health (“NDC”). R., ST.
1-2, 9; Tr. 43-45. Both systems electronically connected to the computers of insurance
companies. R., Tr. 19-20; 32, 45, |

To determine the extent of insuraﬁce coverage its customers have, MGI used the providers
to transmit a question about the insurance coverage to the appropriate insurance- company
computer. R., Tr. 18-20, 45, 49. Once the service provider reached the correct computer, it would
access the insurance information required to make a sale and send it back to MGL Using the
information it obtained through this transaction, MGI was then able to complete the sale of its

products. R., Tr. 45-47.

2 The record (“R.”) in this case consists of the statutory transcript (“ST.”) referring to the
statutory transcript that the Tax Commissioner prepared for the Board of Tax Appeals (“BTA”)
and which consists of all evidence considered by the Tax Commissioner in writing the Final
Determination; the record of the hearing before the BTA (“Tr.””) and the exhibits (“EX.”)
submitted into the BTA hearing record.




MGT’s purchase of this service was far more efficient and far less expensive than it would
have been for MGI to connect its computers directiy with those of thq insurance companies.
Given the number of pharmacies that need information from insurers, it probably was not -
practicable to connect MGI’s computer system dﬁecﬂy to all the insurers used by its cﬁs’to_mérs.
While the service was not legally able to access all of é patient’s information contained in the
computers of an insurance company, it was able to obtain and transmit sufficient data from the
computers to permit MGI to complete a sale of prescription items to its customers.

Based on the facts and the law, Both the Tax Commissioner and the BTA found that
“acquiring data stored in . . . computer equipment” occurred during the MGI/NDC/insurance
company transactions. R., ST. 1-3; Decision and Order at 9-11. The BTA defined “data” by
construing words and phrases according to the rules of grammar and common usage as mandated
by R.C. 1.42. Quoting Webster’s Third New International Dictionary, the BTA concluded that
“data” is ““a fact or principle granted or presented: somethiﬁg upon which an inference or an
argument is based . . . detailed information of any kind.”” Under this definition, the BTA decided
that the information transmitted by NDC Health and Envoy constituted “data” as contemplated
by R.C. 5739.01(Y)(1)(c). BTA Decision and Order at 9. Based on the facts, the BTA found, as
had the Tax Commissioner, that MGI had benefited from the computer service provided by NDC
and Envoy, and that the purchase was taxable under R.C. 5741.02 {(A). MGI appealed this
decision to the Eighth District Court of Appeals.

The Court of Appeals, following an old BTA decision in PNC Bank, Inc. v. Tracy (1995), |
BTA No. 93-T-1316, compared the current definition of “clectronic information services” to a
pre-1993 definition of “automatic data processing and computer services.” Court of Appeals

Decision at 7. The appellate court then held that neither MGI nor its customers could “access”




the computer systems of the insurance companies, and that the information that MGI used to
complete its sales of pharmaceutical products did not meet the definition of “data.” Court of
Appeals Decision at 8-9. The lower court did not discuss, cite, or attempt to distinguish this
Court’s dcci’siong in Qu&tron and MIB.

The Tax Commissioner appeals the Eighth District’s judgment.

THIS CASE IS OF PUBLIC AND GREAT GENERAL INTEREST

Not only pharmacies, but almost all businesses needing to retrieve information stored in an
unrelated business’s computers, need to purchase a computer service to do so. Because this
includes many electronic transactions, including many credit card purchases, the decision in this
case kaffects almost every commercial transaction in twenty-first century Ohio. If the lower
court’s decision is permitted to stand, it will limit the State’s ability to tax the purchase of those
computer services transferring information used in business, and the financial impact on the State
could be enormous.

A rough estimate of the cost illustrates the financial impact. MGI’s pharmacies alone owed
$161,502.43 in use tax on the purchases of services from two companies over a two and a half
year period. Assuming that all of the forty-five stores owned by MGI during the audit period had
pharmacies, each store would have owed approximately $3600 in taxes for the purchase of the
computer services. Multiply that by the 2,157 retail pharmacies in Ohio, and the amount is
roughly $7,800,000. And retail pharmacies are only a part of the 12,398 non-wholesale
pharmacies in the State, including the pharmacies in hospitals, and in nursing homes and other
institutions that may also need to use a computer server “link” to access patient insurance or

other information to complete their transactions.



Equally hnpoﬂa;lt, the decision below affects similar data service arrangements outside the
pharmacy context, and that broader effect is massive. Credit card use alone may be worth more
millions in tax dollars. The purchaéés of information searches through Intemet servers will also
be affected——seamhf:sj thaf ﬁo 'mbdem buéiness can function without. VIn ‘short, “electronic
information serviceé” are used in mmy-facem of modeﬁ business and the statute was wriften to
tax the puréhase of those services. If the decision below staﬁds, the State’s financial losses from
sales and use tax on these transactions could be enormous. -

Further, if left uncorrected, the lower appellate court’s decision renders the ta-x law in this
area deeply confused. Vendors and consumers of “electronic information services” will struggle
to figure out what fits the definition of taxable “electronic information services” and what is
excluded. The confusion created by the Court of Appeals® definition of “data” and “access,”
means that it is' more difficult to dctermiﬁe what is “electronic information services” and
therefore taxable. Without clarification of the law, there will be more litigation as both
businesses and the Department of Taxation struggle to determine what is taxable.

Moreover, confusion in the law of tax encourages evaders. This will cause enforcement
problems for the Department of Taxation. It will substantially undermine the administration and
efficacy of the sales tax as a revenue source at a time when. Ohio is particularly dependent on
sales tax.

The Court should take this case to clarify the definition of “electronic information

services.”



ARGUMENT

Qgeﬂant Tax Commissioner’s Proposition of Law:.

A computer service that links unrelated computers 1o each other for purposes of accessing
data to use in business provides “electronic information services” as defined in R.C.
5739.01(Y)(1)(c),and the purchase of such a service is a taxable transactzon under R.C.
5739.01.(B)(3){e).

A. The hlstory of use tax for computer services in Ohio indicates ‘that purchase of a-
' service that retri¢ves by computer insurance information for a pharmacy is taxable as
“electronic information service.”

For purposes of taxation, the Ohio Revised Code began taxing those computer and data
services in which the primary object sought was tangible personal property—for example
computer printouts—in the early 1970°s under R.C. 5739.01(8)_(1). See, e.g. Accountants
Computer Services, Inc. v. Kosydar (1973), 35 Ohio St. 2d 120. The law was general, stating that
the tax.would be on “all transactions by which the title or possession of tangible personal
property, is or is to be transferred, or a license to use or consume tangible personal property is or
is to be granted.” Then, the issues revolved around whether the transaction involved the transfer
of personal property or a service.

R.C. 5739.01 was amended in 1983 to include an additional provision under subsection (B)
of the statute, and a new definition under subsection (Y). The additional language was refined
the following year. These statutory changes resulted in the clear inclusion of “automatic data
processing and computer services” within the definition of a sale to which sales tax is applicable.
Coupled with the new provisions for taxation, the nontaxable aspects of “personal and
professional services” were also now more plainly defined. At approximately the same time the
changes in the law were made, businesses were using more automatic data processing services

and becoming more dependent on computers and on their ability to access and store information.



Until January 10, 1985, R.C. 5739.01(Y) defined “automatic data processing and c;)mputer .
services,” to include “. . . providing direct access to computer equipment by remote or proximate
access for the purpose of processing data or examining or acquiring data.stored in or gccessible |
to .s'uch computer e(juipment_. L &n.Sub.H.B. No. 291, 140 Ohio Laws, Part 11, 2872, 3220.
After that date, the definition inclﬁded “o.. pr()viding_acdcss to computer .eq-_uipment for the
purpose of processing data or _exarﬂining or acquiring data stored in or accessible to suf;h
computer equipment . . .” Sub.S.B. No. 112, 140 Ohio Laws, Part I, 225, 233.

These definitions were the subject of two cases involving information-providing-services
accessed through multiple computers, facts closely parallel to the case at issue, and in both
instances the Court held the services were taxable. In Quotron, 62 Ohio St. 3d at 447, this Court
held that 2 multi-computer service used to access simple information such as a price quote was a
taxable service. A few years later, this Court found a simple set of questions sent through a
series of computers was a taxable automatic data processing and computer service even though
there had been no direct access to the computer holding the information. MIB, 83 Ohio St. 3d
154.0hio law, at the time the Tax Commissioner assessed MIB for use tax included in the
definition of “taxable sale,” all tramsactions for consideration involving “[ajutomatic data
processing or computer services are or are to be provided for use in business when the true object
of the transaction is the receipt by the consumer of automatic data processing or computer
services.” R.C. 5739.01(B)(3)(e). The definition of the “automatic data processing and computer
services” found in R.C. 5739.01(Y)(1) included the words “providing access to computer
equipment for the purpose of processing data or examining or acquiring data stored in or
accessible to such computer equipment . . . .” The MIB Court stressed that direct access to the

computer providing information was not necessary, saying “the wording of the statute does not



require that the members have direct access to search MIB's host computer before their
fransactions can be taxed.”

| .In the early 1990s, the ]ntemef, and electronic information transfers began to play an
' increasiﬁgly.mbre important role 1n business. Significantly, in Amended Substitute House Bill
Number 152, effective July 1, 1993, the 120th General- Assembly added the term “electronic
information service” to R.C. 5739.01(B)(3)(e), separating it out from “automatic data
processing” and “computer services.” At the same time, the General Assembly also added a
definition for “electronic information services” into the law in R.C. 5739.01(Y)(1)(a).
“Electronic information services” was defined as “providing access to computer equipment by
means of telecommunications equipment for the purpose of either of the following: i, examining
or acquiring data stored in or accessible to the computer equipment; ii. placing data into the
computer equipment to be retrieved by designated recipients with access to the computer
equipment.”

While the current law is essentially the same as the one under which MIB was decided,
splitting out electronic information services from the rest of “automatic data processing or
computer services” in R.C. 5739.01(B)(3)(e), with a separate definition in R.C.
5739.01(Y)(1)(c), emphasizes its taxability. Thus, the intent of R.C. 5739.01(B)(3)(e) was to tax
any service used in business that providéd access to information housed in computers:
“examining or acquiring data stored in or accessible to the computer equipment or placing data
into the computer.”

The Ohio Legislative Service Commission’s comments analyzing Amended Substitute
House Bill Number 152 specifically pointed out that “[t]he act specifies that the sales and use tax

is levied on the sale or use of electronic information services used in business.” 1992, Ohio




Legis. Serv. Comm. Preliminary Analysis, Am.SubLB. 152, 298-299, Further, under R.C.
5739.071—passed when “electronic information services” was separated from other computer
services—the provider 6f an electronic in_formaﬁon service is refunded twenty-five percent of the
tax it ﬁays under either .Chap'ter 5739 or Chapter 5741 on tangible perso‘nai property used to
petform the servic_é. :

Other evidence thét the definition of “electronic information service” should be interpreted
brdadly can be found in Ohio Adm. Code 5703-9-46 (A) (1). That provision élearly states that
“electronic information s’érvices” has the same meamng as in division (Y)(1)(c} of section
5739.01 of the Revised Code. The rule goes further, stating that the definition of “[e]lectronic
information service” includes such services as providing Internet access, providing access to
database information, and providing access to electronic mail systems. H.B. 152 reflects the
General Assembly’s wish to emphasize as taxable sales the purchases of newly developed
services by which computers connected to other computers and perhaps linked to still other
computers are able to rapidly search through data stored iﬁ those computers, “examine or access”
pertinent gems of information, and quickly relay that information back to the purchaser of the
service.

The Appellate Court’s decision severely limits the State’s ability to tax the sale or purchase
of “electronic information services.” Its decision to exclude simple questions and answers
retrieved from computers blurs the definition or “electronic information services,” and opens the
door to confusion and further litigation. The court below ignored the precedent of this Court,
which, in Quotron and MIB, plainly indicated that a “link” between computers was a critical part
of the accessing of data for use in business and that the data accessed could be as simple as a

price quote or basic insurance information,
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B. The service purchased by MGI is an “clectronic information service,” and is therefore
‘taxable.

MGI received information -el‘ectron:icall'y' from NDC’s and Envoy’s computers. MGI used
that infoﬁnation to consummate the sale of prescription items. A Strai-ghtforward reading of R.C.
5739.01(B)(3)(e) indicates that the purchase of the abiiify_ fo receive that information constituted
a “taxable use or sale” of “electronic information -sei;'Vices’,’ as that .term was defined in R.C.
5739.01(Y)(1)( ¢). |

During the audit period of January 1, 1999 through September 30, 2001, Ohio law included
in the definition of “taxable sale” all transactions for consideration involving automatic data
processing, computer services, or electronic information services. R.C. 5739.01(B)(3)(e). At that
time, R.C. 5739.01(B)(3)(e} read, in pertinent part, as follows:

B. ‘Sale’ and ‘selling’ include all of the following transactions for a consideration in
any manner . . .

3. All transactions by which:
e. Automatic data processing, computer services, or electronic information
services are or are to be provided for use in business when the true object of
the transaction is the receipt by the consumer of automatic data processing,
computer services, or electronic information services rather than the receipt of
personal or professional services to which automatic data processing,
computer services, or electronic information services are incidental or
supplemental. . . . |
For purposes of R.C. 5739.01(B(3)(e), the law defined “electronic information services” as
providing access to computer equipment for either acquiring data from or placing data info a

computer.

[Plroviding access to computer equipment by means of telecommunications
equipment for the purpose of either of the following:

() Examining or acquiring data stored in or accessible to the computer
equipment;

1




(ii) Placing data into the computer equipment to be retrieved by designated
recipients with access to the computer equipment.

R.C. 573%9.01(YX1)(c). Personal and_.profcs'sional. services were speciﬁcallly excluded from the
defihition of either “automatic data processing,” “computer services” or “electronic information
services.” R.C. 5739.01(Y)(1)}(d). R.C. '5739.0-1(&’)_(2)'-deﬁned “personal and professional services”
as .“all services other than automatic data processing, computer services, or electronic infonnafion
services.”

Nothing in R.C. 5739.01(B)(3)(e) indicates that the computers involved in accessing
information for a provider of “electronic information sefvices” must belong to only one
company. In addition, nothing in tﬁe statute defines or limits the quantity and type of
information/data required. Nor is there a definition of “accessed” that would limit iis meaning
iny to a thorough search of all information in the computer.

Ohio Adm. Code 5703-9-46, based on the law after the 1993 changés, includes Internet
access, something that requires several computers to connect to each other t§ retrieve
information, in the definition of “electronic information service.” The definition of “electronic
information services” under the rule therefore includes a service that asks a question of one set of
computers and returns an answer to another set of computers. The computer service purchased
by MGI, therefore, fits the definition of “electronic information services.”

Even before the law was changed to emphasize “clectronic information services,” this
Court recognized a service was taxable if it transferred information through a series of
computets. In Quotron, 62 Ohio St. 3d at 447, the Court found a service taxable when a
subscriber accessed information via “concentrators™-computers used to connect subscribers’
terminals to separately owned computers holding pertinent information. Quotron’s system

included a series of computers linked to communication concentrators in different states on one
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end and to the securities and exchange computer systems in New York on the other end to obtain
stock and commodities price quotes.

The Quotron subscribers were usiﬁg the service to find the price of stock, certainly not a
detailed form of “inféfmation.”_ The computer system did not extensively probe into the Vsiock
market’s computers by the computers of Quotrc.m.i The search was for a simple answer to the
question, “what is the price of stock X?” The information—*“data”—obtained was simply a price.

In MIB, also based on the law before the 1993 chaﬂge, the Court found a transaction
taxable when a stand-alone computer was contacted by the computer of a member of the Medical
Information Bureau (“MIB”). 83 Ohio St. 3d at 155. The stand-alone computer would terminate
the communication with the first computer after it received a request to input information into or
retrieve information from a member’s account. The stand-alone computer would then access the
computer that housed the pertinent information, and then re-establish contact and retumn the
information to the member computer. The member’s computer never “accessed” the information-
housing-computer. It was linked to the computer by the stand-alone computer that then obtained
answers to simple questions asked by MIB’s members.

The MIB Court held that even though no member could directly contact the computer
containing information by means of electronic transmission, the members of MIB had “access”
to computer equipment -that “acquired” information through the “provider”—the front end
computer. [d. at 157-158. Again, the information consisted of simple answers to questions;
instead of answers about the price of stock as in Quotron, MIB provided answers about insurance
coverage and accepted information about insurance.

The situation here is no different from that in MIB. The stand-alone computer in MIB was a

“link,” just as NDC and Envoy served as essential “links” in the chain relaying information to

13



and from MGI’s computer system and the insurance companies’ computers. NDC served as an
infon'nation conduit, linking MGI’s cdmputer to those of the insurance companies. The
information provided to MGI via ﬂns link allowed MGI to know héw to correctly charge its
custdmer for prescrii)tion. it‘e'ms-.

The only diffcfence between MIB--_é.nd this case is that NDC bel‘ongedr to a separate
coﬁipany.- The purpose and the function-. of the system was the same—to enable MGI, like MIB’s
members, to access information/data necessary to complete a business transaction. The MIB
Court’s discussion of the terms “access” and “acquiring” is applicable to the facts in either case.

And, after the time period in which MIB was assessed for tax, the General Assembly
changed R.C. 5739.01(B)(3)(e) to emphasize the taxability of "electronic information services."
The definition of "electronic information services" in Ohio Adm. Code 5703-9-46(A) that
included the provision of Internet access further strengthened the idea that computers linked to
each othér and accessing information to be used in business were providing a taxable service.

And even under the dictionary definitions of “data” and “access,” the computer service
purchased by MGI had “accessed data” in the insurance company’s computers and had returned
it to MGI. The American Heritage Dictionary, Second College Ed. (Boston, Mass. 1985), defines
“data” as “information, esp. information organized for analysis or used as the basis for a
decision.” The same dictionary defines “acquire” as “to gain possession of.” As noted in Key
Serv. Corp. v. Zaino (2002), 95 Ohio St. 3d 11, 14, a case based upon the provision of electronic
information service, the word “provide” means “to supply for use” and “provider” then is

defined as “one that provides.”
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MGI has used its pur{:hase of electronic information from NDC in business, and NDC has
provided an electronic information service to MGI. For that reason and all of the above reasons,

the Tax Commissioner respectfully requests that this Court accept jurisdiction and reverse.
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For the above reasons, the Court shou.ld review’thié case and reverse the decision of the
court below.
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and 26(A); Loc.App.R. 22. This decision will be journalized and will become the

- judgment and order of the court pursuant to App.R. 22(E) unless a motion for
reconsideration with supporting brief, per App.R. 26(A), is filed within ten (10) days of
the announcement of the court's decision. The time period for review by the Supreme
Court of Ohio shall begin to run upon the journalization of this court's announcement
of decision by the clerk per App.R. 22(E). See, also, 8.Ct. Prac.R. TI, Section 2(A)(1).
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NDC then roﬁtes thisfinformafioh back to MGI via the dedicated private
commﬁnic’ation line.' The entire fransaction,_ beginning \yith fhe -'pharfnacist'
'. inputting the irif_t‘:::rmation'into the MGI'cbmputer, tékes‘_a_ﬁ average of four
_ éedon’ds. 7 |
- NDC :chafges MGI a per tran'séction fee for its service, as well as a
monthly fixed charged for a private éommuniéation channel between MGI and
NDC.
On January 20, 20086, the BTA 1ssued a Decision and Order, finding that
MGI usled “electronic information services” to determine the insurance eligibility,
amount (;»f co-pay, and an authorization number of those. customers seeking to
purchase prescription items. |
MGI now appeals the BT'A’s ruling and submits four assignments of error |
for our review. Inthe interests of convenience, we will address MGI’s first and
second assignments of error collectively.
MGTI’s first assignment of error states:
“The Board’s decision is contrary to the evidence and is unlawful because
- MGI did not receive or acquire data from NDC or Envoy, a necessary finding for
the Tax Commissioner to assess a u-se tax under R.C. 5739.01(B)(3)(e) as an
. electronic information services as described in R.C. 5739.01(Y){(1)(c).”

MGTI's second assignment of error states:
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“The Board’s decision is contrary to the évidence and is unlawful because
MGI _did not have access to computer equipment of NDC or EhVoj for the
purpose of actjuiring data storeci in or accéséible. to such equipmenf, a ne.céss'ary'
fin&ing for the Tax Commissioner to assess a uée tax linder RC 5739.01(B)(3) (e)
as an electronic infdi‘mation services as reqﬁired_in R.C. 57 39.014(Y)(1)(c).” |

The standard of review applicablé to BTA rulings is whether the decision
1s unreasonable or unlawful. See Galbin v. Masonic Toledo Trust (1973), 34 Ohio
A St.2d 157,. 296 N.E.2d 542; Cincinnati Nature Center v. Bd. of Tax Appeals
(1976), 48 Ohio St.2d 122, 357 N.E.2d 381. For the folloinring reaSons, we find
that the decision of the BTA is unlawful and unreasonable. |

In the instant matter, the Tax Commissioner assessed MGI for certain
payments made to NDC for insurance authorizations because he found that the
gervices rendered by NDC fell mﬁthin the class of transactions made taxable as
sales of “electronic information systems” under R.C. 5739.0 1(B)(3)(e). For the
following reasons, we reverse.

R.C. 5741.02(A) imposes a tax on “the storage, uée, or other consumption
in this state of tangible personal property or the benefit réaiized in this state of
any service provided.” The consumer that benefits from the service is
responsible for ﬁse tax on the price of that service. R.C. 5741.02(B). Under R.C.

5741.01(M) and 5739.01(X), the only services taxable in Ohio are those proffered
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, rin R.C. 5739.01(B)(3). Amer;ite'ch Pﬂblishing, Inc. v. Wilkins,:ll'l Ohio St.3d

: '114_, 200670hi04'5337. | |
R.C. 5739.01(B) states, in ._perti'ne.nt 'p-ar.t, as follows:

= é‘(B) ‘Sale’ and ‘selling’ include all of :th(-:;'following' tr_éﬁséctions for a

' consideration 1n any manner, whether absolﬁtély or conditionallf, whether for

a price or rental, in money or by exchange, and by any meéns whatsoever:

“ % % (3) All transactions by which:

“* % * (e) Automatic data processing, computer services, or electronic
informatipn services are to be provided for use in business when the true object
of the transaction is ther receipt by the consumer of automatic data processing,
computer services, or electronic information services rather than the receipt of
personal or professional services to which automatic data processing, computer
~ services, or electronic ihfbrmation services are incidental or supplemental, * *
%9

"R.C. .5739.0 1(Y)(1)(c) defines “electronic information services” as follows:

“(c) ‘Electronic information services’ means providing access to computer
eqﬁipment by means of telecommunications equipment for the purpose of either
of the following:

“(1) Examining or acquiring data stored in or accessible to the computer

equipment;
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“(1) Placihg data into the computer equipment tor be retrieved by
~designated recipients with access to the computer equipment.

B “(d) ‘Automatic daté prdceéSing, computer sefvices',' or electronic
iﬁfoﬁﬁation seljvi;:és; sﬁall not include pérsonal or professional Sei:vices,

| .‘.‘(2) As used'in diﬁsions (B)(IS)(e) and (Y)(1) of this section, ‘personal and

professional services’ means all éervices other than aufomatic data processing,
computer services, or électronic information services|.] * * *”

For .purposes of this appeal, .the definition of “electronic information
services” is nearly identical to the definition p'reﬁously proﬁded under formetr
R.C. 5.739.(}1(Y)(1)' for “automatic data processing and computer services.™
Former R.C. 5739.01(Y)(1) defined automatic data processing and computer
services as follows:

“Y)(1) ‘Automatic data processing and computer services’ means:

proceséing of other’s data, including keypunching or similar data entry services

together with verification thereof; providing access to computer equipment for

’In 1993, R.C. 5739.01(B)(3)(e) was amended to include “electronic information
services” as one of the transactions subject to taxation. Previously,“automatic data
processing and computer services” were the only services listed as taxable. '

- Additionally, that same year, R.C. 5739.01(Y)(1) was amended to include a
definition of “electronic information services.” This definition included a portion of the
definition previously provided for “automatic data processing and computer services”
with minor changes.
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the pﬁrpose (ij procéssing daté or examining or acquiring data storéd in or -
accessib_ié to such 'cdmputér.” |

| As we find the s’tatute’s'pi'eviou‘s-definitioh:of “automatic data prc')cessing;

and computer services” similar ‘to the current definition of “slectronic

' infOrﬁ;ation s.ervices” for purposes of this appeal, we find the BTA’s decision in

PNC Bank, Inc. v. Tracy (1995), BTA No. 93-T-1316 persuasive authority in the
instant matter, |

'In PNC Bank, Inc., supra, the BTA was conéerned with former R.C.
'5739.01(B)(3)(e), which imposed use taxes for services that constituted
“automatic data processing or. computer services,” previously defined above.

" In that case, a merchant supplied an NDC operator with confidential
“credit card information. The NDC opefator then transmittéd this information,
via computer to PNC, the bank that issued the credit card.

Once PNC received the request, the information was processed and a
decision was madg whether to authorize the f_ransaction. PNC then transmitted
the response back to NDC’s computer. In turn, NDC then transmitted the
response back to the mefchant, which acted accordingly.

NDC charged PNC a pef transaction fee for forwarding a confidential

credit authorization request and relaying PNC’s response to the merchant.
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In PNC Bank Incl.," sur_)ra, the BTA determiﬁed that these _transactibns are
' not taxable. In go ﬁndiﬁg, the BTA reasoned thét: . |

w % * [PN C’s] merchant cust'omérs id‘o notl recéiirel aceess to [PNC’s]
'édinputers through NDC, ‘ Conse(_;-{uéntly,--. the merchant '.ca-nnot' exanmiine or
~acquire a’fay crédif card_inforfnation stofed in or availab]e to fPNC’s] computers.-
Additionally, NDC lacks access to [PNC’s] computers. NDC islimited to sending
off a specific inquiry and receiving a specific answer. NDC does not determine
the credit worthiness of any account, nor can it access [PNC's] computers to
inquire into the details of any account. Moreover, since [PNC’s] response to a
request 18 ﬁot generated until the request i1s received, NDC has no access to ény
information stored in [PNC’s] compliter which can be used by NDC to authorize
the transaction. In short, [PNC] performs the actﬁal data processing, Whiie NDC
acts as an electronic intermediary, channeling requests to their proper
destination and relaying the appropriate response. This service does not provide
‘access to computer equipment for the purpose bf processing data or examining
or acquiring data stored in or accessible to such computer equipment,’ and hence
does not consﬁtute automatic data pfoces’sing.”

We find the holding in PNC Bank, Inc., supra, applicable to the instant
matter. Asin PNC Bank, Inc., supra, MGI’s customers do not receive access to

the insurance company’s computer through NDC. Therefore, MGI cannot
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examine or acquire any Insurance infbfmation stdi'ed in or available to the
insurahc_e company’s computers. A-dld.itionally,r NDC lacks access ‘:1',_0 the
.iﬁshfance_ compahy’s computers, N.DC me]ﬂtely trans‘_mit's é.s'pécific iﬁqﬂii'y and
receives a spéciﬁc answer. NDC does not deterlﬁirl.e' the eligiﬁﬂify of ‘cb\-reragé.,, _
nor can it access thé insurance company’s computers to i_hquife into the details
of the coverage. Mo‘r,eqver, since the ihsurance company’s response to a request
is not generated until the request is received, NDC has no access to any
information stored in insurance company’s computer which can be used by NDC
. to authorize insurance coverage. This service does not provide “access to
(;Dmputer equipment by means of telecommunications equipment for the puirpose
of examining or acquiring data stored in or accessible to- such computer
equipment.” Therefore, the services provided by NDC do not constitute
“electronic information systems,” and thus, are not servicés subjéct to use tax.
Cénsequently, the Tax Commissioner’s determination with respect to these
transactions is unreasonable and unlawful and must be reversed.

Our determination as to MGI’s first and second assignments of error are

dispogitive of this appeal. Thus, we decline to address its remaining
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| assignments of error® as moot. App.R. 12(A)(1)(0). - Accordingly, this matter is "
. reversed.
Judgment reversed.

~ This cause is reversed and remanded to the loweij"-court for further
-proceedings consistent with this opinion. - | _ | 7
It is, therefofe, considered that said appellant recover of said appellee
‘their costs herein. o | |
It is ordered that a special mandate be sent to said court to carry this
judgment into execution.
A certified copy of this entry shall constitute the mandate pursuant to

Rule 27 of th#Rules of Appellate Procedure.

ANN DYKE, mwﬁéﬂm JUDGE

MARY EILEEN KILBANE, J., and
PATRICIA ANN BLACKMON, J., CONCUR

* “III.  'The Board’s decision is against the manifest weight of the evidence
because the authorizations received from NDC and Envoy were personal services for
the customer and simply sent to MGI, as agent for customers, and the authorizations’
were not provided for use in MGI's business, and thus, did not constitute an electromc
information services as required by R.C. 5739.01(¥)(1)(c).”

“IV. The transactions are not electronic information services as described in
R.C. 5739.01(Y)(1)(c) or otherwise taxable services.”
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Ms. Margulies and Mr. Eberhart concur. Mr. Dunlap dissenting,
On January 14, 2005, appellant, Marc Glass.man, Inc., filed the present appeal
| with this board through which it challenges the Tax Commissioner’s November 17, 2004
final determination denying its petition for reassessment. In doing so, the commissioner

affirmed a use tax assessment, with preassessment interest, for the period of January 1,

EXHIBIT

tabbles

2




1999 through September 30, 2001 which totaled $184,389.57.) We procleed to consider
this matter based ;upori appellélnt’s notice of appeal, the statutory transcript certified by the
Tax Comrhissioner, the evidenée presentei_:i during this. board’s hearing, and the piost-l
hearing -briefs which have been submitted on behalf of the parties. The only Witnéss to
-testify at this board’s hearing was 'Bria:-n Kendro, appellant;s vice presidcnt of infdrﬁlaﬁ'o;x
systems. |

Appellant is an Ohio corporation which operé.tes several retail stores in the
northern portion of the state. During the period in question, several of apﬁeilant’s stores
had in-store pharmacies which sold both prescription and non-prescription items. With
respect to those items sold l-oursuant to a physician’s prescription, a customer would provide
appellant’s pharmacist with the prescription and, if the person had insurance, his/her
insurance card which typically disclosed the member’s pame and member number, the
name of the insurance provider, and the plan name. Using a computer owned or leased by
appeliant, the pharmacist would enter into its system the customef’s personal hﬁomation,
e.g., name and address, the prescription infbrmation, i.e., drug name and strength, and the
aforementioned insurance information. This information would be transmitted via

dedicated private communications lines to NDCHealth? and/or Envoy Corporation’ which

1 Of the “total assessment, $161,502.43 was attributable to the use tax assessed, with the remaining
$22,88714 constituting the preassessment interest which was imposed. Additionally, we note that in his final
determination the commissioner acknowledged that then current records reflected $165,831.52 had been paid
toward the assessment.

* Although the record in this appeal contains varying references to this entity, i.e., NDCHealth, National Data
Corporation, NDC Pharmacy, it appears that all references are to the same company.

* Appellant’s witness described the transactions and relationships between appellant and NDCHealth and
Envoy as being essentially the same, the primary differences being the fact that it had a written contract and a
direct communications connection with NDCHealth, while it had an oral agreement with Envoy, connecting
to it via dial-up since it employed older technology.



would then transmit éppellant’s customer’s if:-xfennation to the insurance company
providing cbverage. The insurance companie;s would respond regarding insurance
.eligibility, amount of co-pay,'and an authorization number to NbCHeal’th and/or Envoy,
with this informétion, in turn, being relayed to appel}aﬁt. |

In issue in this appeal is the taxability of the sérvi'_ces purchased by éppella’nt
from NDCHealth and Envdy. The agreement which appellaﬁt had vﬁth Envoy was an oral
one. However, appellaﬁt had a Writtcn contracf with NDCHealth, indicating in secﬁon 1 of
the service agreement that appellant was placing an “order for NDC’s electronic data
pfocessing Services or System for an initial term of five (5) .Vyears.” Ex. B at 1.
Continuing, the contract provided that “[i]t is agreed that, during fhe initiél and any renewal
term of this Agreement, NDC will be the exclusive provider of such electronic data
- processing services provided hereunder, Le., Subscriber shall traﬁsmit through NDC’s
network no less than 100% of Subscriber’s then-current volume of transactions.” Id.
Under section 2 of the agreement, NDCHealth agreed to furnish “data processing services
described in Secti(:;n 3.” Ex. Bat 2. Section 3, entitled “service description,” reads as
follows:

“NDC will provide the following services to the Subscriber:

“1. Provide all transaction processing and network services to

transmit pharmacy claims directly and electronically, switch

to payers as required, in the communication protocol that is

mutually agreed to between the payer and NDC.

“2. Provide use of the NDC communications network to the
Subscriber on a 24 hour day, 7 day a week basis. '

“3. Return payer approved, appropriate response messages to
Subscriber pharmacies on a real time basis.




“4. Provide to payers all captured Subscriber claims on a real-
time basis as required by the payer.

“5. Provide reports to the Subscriber on a monthly basis,
which show all Subscriber transaction activity for billing -

purposes.

“6. Provide customer support and pre-implementation support
services to designated Subscriber corporate staff personnel.”
Ex. B.at7. |

Before the Tax,Comnﬁssioner, appellant claimed the services provided by
NDCHealth and Envoy were either personal or professional .services not subject to tax.
Rejecting these afguments, the commissioner concluded in his final determination that the
services constituted taxable “electronic information services”:

“The petitioner contends that it does not manipulate or process
in any way the information received from the insurance
companies, and that the data line used is a dedicated private
line. IHowever, based on the description above,® it is more
accurate to look at these transaction in the context of them
being electronic information services. ***

ek kok

“Perhaps the most commonly known type of clectronic
information services are the services offered by internet
service providers, which connect users to the internet using
several different technologies, but most commonly -either
telephone connections or various types of data lines through a
server, which provides access to information from other
computers. It should be noted that the access services
provided by mternet service providers are taxable under Ohio
law when the customer uses the services in business. The
petitioner’s description of the services provided by NDC or
Envoy are quite similar to internet access services, in that
NDC and Envoy provided an electronic conduit through

* In his final determination, the commissioner quoted from appellant’s memorandum in support of its petition
for reassessment. See 8.T. at 1-2, 9.



which information flowed from computers that they had
access to by way of telecommunications equipment.
Accordingly, the transactions are taxable electronic
information services and the objection is denied.” S.T. at 2.

From the foregoing, appellant appealed to this board, specifying the
- following as error:

“1. The Services [purchased from NDC Pharmacy and Envoy

Corporation] are personal or professional service transactions

or otherwise nontaxable services. The transactions are not

electronic information services as described in R.C.
. 5739.01(Y)(1)c).

“2. The Tax Commissioner overstated the level of the
~ Taxpayer’s purchased Services.

<6k Kk %k

“4. The determination of the Tax Commissioner is not based
on evidence and is contrary to law.™

* In addition to the errors quoted above, appellant also specified the following in its notice of appeal:

“3. The Tax Commissioner’s [sic] imposes tax on costs associated with
property and services which are not subject to tax pursuant to R.C.
5739.01(B} and 5739.02(B).

w6 kakok

5. The Taxpayer resold the benefit of the Services which would make the
Services exempt from tax even if they were otherwise taxable. See R.C.
5739.01(E).”

In his post-hearing brief, the commissioner questioned this board’s ability to consider these specifications on
the basis that they had not previously been raised when the matter was pending before him. The procedures
governing the issuance of a use tax assessment and the challenges which may be made thereto are consistent
with those prescribed for assessments involving sales tax. R.C. 5741.14. In discussing former R.C. 5§739.13
(subsequently modified effective January 15, 1993 by Am.S.B. No. 358, 144 Ohio Laws, Part 11, 2370), the
court in CNG Dev. Co. v, Limbach (1992), 63 Ohio St.3d 28, 32, held that a taxpayer may not claim as error
on appeal an issue not raised in writing before the commissioner. See, also, Shugarman Surgical Supply,
Inc. v. Zaino (2002), 97 Ohio 8t.3d 183, 2002-Ohio-5809. In response to the commissioner’s argument,
appellant responded in its reply brief: ,

“To set the record straight, MGI concedes that it is not relying upon a
resale exception. (Assignment of Error No. 5.) Further, Assignment of
Error No. 3 in the notice of appeal simply reasserts, in broader terms,



In reviewin_g- appellant’s appeal, we must acknowledge the Supréme Cowrt’s
consistent admonition that findings made by the Ta};: VCommissioner afc presumptively
_Valid..r Alcan Aluminum Corp v Liﬁzchh (1989), 42 Ohio St.3d 121, 124. 1t is therefore
incumbent upon an appetlant to deﬁlonstfate, with comﬁetént'and probative evidenée; that
the commissioner’s findings are in error and that it 1s entitled to the relief requested. Id.;
Fe;i’erated Dept._Stores, Inc. v. Lindley (1983), 5 Chio St.3d 213, 215; Standards Testing
Laboratories, Inc. v. Tfacy, 100 Ohio St.3d 240, 2003-Ohio-5804; Belgrade Gardens v.
Kosydar (1974), 38 Ohio St.2d 135; Midwest Transfer Co. v. Porterfield (1968), 13 Ohio
St.2d 138.

Pursuant to R.C. 5739.02, an excise (“sales™) tax is levied upon all retail sales
made in Ohio. By virtue of R.C. 5741.02, a corresponding (“use”) tax is imposed upon the
storage, use, or consumption in this state of any tangible personal property or the benefits
realized in this state of services provided. Given the complementary nature of these taxes,
we will refer to the applicable sales tax provisions in considering the instant appeal. In
doing so, we begin with R.C. 5739.01(B)(3)(e) which expressty includes within the
definitions of “sale” and “selling,” thereby subjecting to tax, all transactions for a
considerétion by which:

“Automatic data processing, computer services,® or electronic
information services are or are to be provided for use in

Footnote contd.
Assignments of Error Nos. 1 and 2, Thus, MGI agrees that Assignment of
Error No. 3 is superfluous.” Id. at 8.

Given appellant’s concession, we will restrict our consideration to the errors quoted in the body of our
decision. 7

% In comparison, R.C. 5739.01(Y)(1) provides the foliowing definitions of awtomatic data processing and
computer services:



business when the true object of the transaction is the receipt
by the consumer of -automatic data processing, computer
services, or electronic information services rather than the
receipt of personal or professional services to which automatic
data processing, computer services, or eleéctronic information
services are incidental or supplemental. ***”

Pertinent to the commissioner’s ﬁndlngs in this instance, the General
Assembly defined “electronic 1nformat10n services” in R.C. 5739. OI(Y)(I)(C) as follows

“Blectronic information services’ means prov1d1ng access to

computer equipment by means of telecommunications

equipment for the purpose of either of the following;

“(i) Examining or acquiring data stored n or accessible to the
computer equipment;

“(ii} Placing data into the computer equipment to be retrieved

by designated recipients with access to the computer

equipment.”

Appellant advances three arguments in support of its claim that the services-
in issue do not constitute electronic information services, i.e., the information transmitied

to éppellant is not “data,” appellant did not have access to such information stored on the

NDCHealth’s or Envoy’s computer equipment, and the information received by appellant is

Footnote contd.

“(a} ‘Automatic data processing’ means processing of others’ data,
including keypunching or similar data entry services together with
verification thereof, or providing access to computer equipment for the
purpose of processing data.

“(b) ‘Computer services’” means providing services consisting of
specifying computer hardware configurations and evaluating technical
processing  characteristics, computer programming, and training of
computer programmers and operators, provided in conjunction with and to
support the sale, lease, or operation of taxable computer equlpment or
systems.”

R.C. 5739.01(Y)(1)(d) also provides the caveat that “*[aJutomatic data processing, computer services, or
electronic information services’ shall not include personal or professional services,” for which a non-



not provided for use in appellant’s business. We will address each of these arguments in
turn. |

Initially,. appellant asser_ts that the services provided( by NDjCHéalth and
Envoy do not constitute e}ectropic information services because no “data” ;'s examined or
acquired by élppellant. Since the term is not deﬁﬁéd in the précedi_ng statﬁtes, appéllant
posits ﬂiat data constitutes “factual information used as a basis for reasoning, di’scus.sion or
calculation.” Appellant’s brief at:4 (citing Merrial;n—Webster Online Ijicﬁonary). In an
effort to further bolster its position, appellant relies upon séveral prior decisions which it
suggests indicate that only that information used as a basis for reasoned judgment
constitutes data. Se(_e, -generally, MIB, Inc. v. Tracy (1998), 83 Ohio St.3d 154; Amerestate,
Inc. v. Tracy (1995), 72 Ohio St.3d 222; Quotron Systems, Inc. v. Limbach (1992), 62 Ohio
St.3d 447, PNC Bank, Ohio, NA. v. Tracy (July 7, 1995), BTA No. 1993-T-1316,
unreported.” A theme ru;nning throughout appellant’s arguments, it insists NDCHeath and .
Envoy serve as electronic conduits transmitting messages, simply a yes or no reéponse
regarding customer insurance coverage, which is not used by appellant for any type of
reasoned judgment. Instead, appellant simply seeks payment from the customer in an
ﬁmount which corresponds with the coverage response provided.

R.C. 1.42 provides that “words and phrases shall be read in context and

construed according to the rules of grammar and common usage.” Webster’s Third New

Footnote contd.
exhaustive list of examples is provided in R.C. 5739.01(Y)(2), none of which are argued to be expressly
comparable to the services at issue herein.

" In Key Serv. Corp. v, Zaino (2002), 95 Chio St.3d 11, the court did not address the issue of whether the
services in issue constituted electronic information services, but instead considered whether the appellant was
a “provider” of such services when furnishing them to a member of an affiliated group.



International Dictionary (2002) defines “datum,” the singular of data, as “a fact or principle
granted or presented ; something. upon which an inference or an argument is based ***:
détaile'd information of any kind.” Under thié definition, one broader than that advocated
-_'by apﬁellant, we find that the information transmitted by NDCHealth and Envoy indeed
c'onstitﬁteg data as contemplated by R.C. 5739.01(Y)(1)}{(c) as it delinéates the exient of a
cﬁstomér’s coverage upon which appellant relies in -promp'tly providing the requested
product aﬁd in collecting paymeﬁt, either full or a co-pay amount, ﬁ'om its customers. Of
the cases cited by appellant in support of its argumént, we acknowledge PNC Bank, Ohio,
supra, is factually similar to this maiter.* However, this decisioh, as well as the remainder
of the cases cited, involved consideration of whether the services provided were taxable
automatic data processing or computer services and predated the General Assembly’s
amendment of R.C. 5739.01(B)(3)(e) so as to include with taxable transactions those
involving the sale of electronic information services.

Alternatively, aﬁpellant argues that it did not have “access” to such data. In
advancing this claim, appellant acknowledges that “[wlhile MGI could not search or
examine NDC’Q computer equipment, it most likely did have statutory ‘access’ to NDC’s
computef gquipment under the standard for access set forth by the Ohio State Supreme
Court.” Appellant’s brief at 1. Appellant nevertheless asserts that such access was not

provided for the purpose of acquiring data stored in or accessible to such equipment.

® At issue in PNC Bank, Ohio, supra, was the taxability of certain services provided by National Data
Corporation wherein it transmitted information between a merchant and issuing banks involving the
authorization of purchases by customers who used Visa and MasterCard credit cards. However, as noted
above, the period in issue in that case predated the inclusion of electronic information services in the
definition of R.C. 5739.01(B)(3)(e), a factor which we find significant.



- Appellant maintains that NDCHealth and Envoy did not store the information. since it was
transmitted instantaneously nor was such information accessible to these companies from
the insurance providers with which they were in contact since to do so would likely be in
contravention of privacy interests.
" Once again, we find appellant’s reading of the statute to be unduly narrow,

particularly in light of the court’s discussion in MIB, Inc., supra:

“The two words in R.C. 5739.01(Y)(1) that are key to our

decision are ‘access’ and ‘acquiring.” R.C. 1.42 provides that

‘[w]ords and phrases shall be read in context and construed

according to the rules of grammar and common usage. Words

and phrases that have acquired a technical or particular

meaning, whether by legislative definition or otherwise, shall
be construed accordingly.’

“The word ‘access,” as defined in Webster's Third New
International Dictionary (1986), at 11, has several meanings,
but the ones most appropriate to the context of this statute are
‘permission, liberty, or ability to enter, approach,
communicate with’ and ‘freedom or ability to obtain or make
use of.” According to these definitions of “access,” MIB’s
‘members had ‘access’ to MIB’s computer because they had
the ability to communicate with and enter and make use of
MIB’s computer equipment to retrieve the data stored
therein.” Id. at 157.

- Appellant focuses upon the length of time it takes for such information to be
stored or accessed. IHowever, the statute does not draw such a distinction, one which,
given the state of technology, would make little sense to employ since it is the instant
communication and access which renders such service desirable.

Finally, appellant argues that the services provided by NDCHealth and Envoy

were not provided for use in appellant’s business. Appellant indicates that it does not

benefit from such services and that it instead simply acts as an agent for its customers who
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are the beneficiaries of such services. We disagree. Although appellant claims otherwise,
it does indeed béneﬁt; from its acquisition of the services provided by NDCHealth and
Envoy in that they all;w appeilant to conduct retail ?hannaceutica} saleé on a_tifﬁely and
accurate basis by -deteﬁnini-ng the ‘nature. and extent of customer insuraﬁcc coverage,
thereby resulting in customer Satisfaction. and retentiéh. | |

| Based upon the foregéing, 'it-is the deciéion' of the Board of Tax Appeals that
appellant’s claimed érrors are not well taken. Accordingly, the Tax Commissioner’s final

determination must be, and hereby is, affirmed.

Mr. Dunlap, diséenting.
As I believe the foregoing decision and order departs from a fundamental rule
of statutory construction, I must respectfully dissent.

This appeal presents an issue of first impression and in resolving it, in my

view, the majority has utilized an overly broad definition of a technical term which
conflicts with principles underlying prior case law. While it may occasionally be ﬁecessary
-to infer or opine meaning to terms appearing within a statute, this board must nevertheless
remain mindful that when the language of a taxing statute is ambiguous, such ambiguity
must be interpreted and resolved in favor of the taxpayer. B.F. Goodrich Co. v. Peck
(1954), 161 Ohio St. 202, paragraph three of the syllabus. See, also, Gulf Oil Corp. v.
Kosydar (1975), 44 Ohio St.2d 208, paragraph one of the syllabus (“Strict construction of
taxing statutes is required, and any dbubt must be resolved in favor of the citizen upon
whom or the property upon which the burden is sought to be imposed.”). Thus, “Iwihen

faced with the General Assembly’s selection of an in-artful word, we must opt for the

11



meaning that favors the taxpayer.” Storer Communications, Inc. v. Limbach (1988), 37
Ohio St. 3d 193, 195,

Neither appellant nor the companies with which it cortracts, gain access to
insurers’ “data” which .z;ctﬁaliy serves as the basis of tﬁe informed decision regarding the
exteﬁt or naulfe of' custonief insurance co‘vei;age. Instea\d, appellant simply submits ‘its
customer information to NDCHeaIth‘and receives an aﬁthorization in return. fr dore_s not
uﬁlize this information in any ménnér other than to collect fhe apiarojjriate co-pay amount
from its customers. In PNC Bank, Ohio, NA v. Tracy (July 7, 1995), BTA No. 1993—T- |
1316, unreported, this board found the rendition of similar services involving credit card
approval to be equivalent to that prb;.fided by an “electronic intermediary,” or mcssengef,
and not taxable as automatic data processing. Aé appellant’s proposed definition of data is

reasonable and seems supported by prior case law, I would reverse the Tax Commissioner’s

final determination and find the services in issue not taxable.

ohiosearchkeybta
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| Ohio Department of | FIN AL .
'm'%lm}mﬂ%ﬁ DETERMINATION
~ Date: w

Marc’ Glassman Inc.
5841 W. 130™ st
Middleburgh His., OH 44130-1039 _

Re:  Assessment No. 8020402334
Use Tax
Account No. 97-135391

This is the final determination of the Tax Commissioner on a petition for reassessment under
R.C. 5739.13 and R.C. 5741.14 concerning the following use tax assessment:

Amount Penalty Total
Use Tax $161,502.43 $0.00  $161,502.43
Preassessment Interest 22,887.14 0.00 22.887.14
Total $184,389.57

This assessment resulted from an audit of the taxpayer's purchases made over the period from
January 1, 1999 through September 30, 2001." The petitioner, which operates a number of retail
stores, objected to a portion of the assessment and filed a petition for reassessment. The
objections are addressed below.

Pharmacy purchases

-The petitioner contends that the transactions with NDC Pharmacy and Envoy are personal or
professional transactions not subject to the tax and that they are not data processing services :
under R.C. 5739.01(Y)(1). The contract with NDC admittedly refers to the transactions as data '
processing, and the agent picked up that description for the audit. The petitioner-describes the
transactions as follows: o

“A customer needing a prescription to be filled will go to a Marc’s in-store
pharmacy. The customer provides the pharmacist with the prescription and
information relative to the customer’s medical insurance. Generally this is a card
containing the insurance company name, perhaps the plan name, member name,
member number, etc. The pharmacist then enters the specific information into a
computer terminal either owned or leased by Marc’s. Via a private dedicated
communication line and modem, this information is transmitted directly to a
frame relay network operated by a telecommunications company. The
information is then routed via the frame relay network directly to NDC .for
?)nvoy] who is likewise connected to the frame relay network via a dedicated

dk%Zagﬂ __ T
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. _private communication line. Upon receipt of the information NDC, who is
connected to a vast array of insurance compantes through various individual

' pnvate ‘communication lines, routes the information directly to the specific

- insurance company. At this time, NDC simply waits for an authorization
response from the insurance company. In the event a response is not received
within fifteen seconds, NDC sends a notification that the [sic] there is-no response
and terminates the transactlon

“Once the insurance company has made a decmon on the prescription coverage,
specific information will be sent from the insurance company back to NDC. For
instance, if the prescription is approved, information such as eligibility, the

. amount of co-pay for the prescription, an authorization number for reimbursement
to the pharmacy, etc., will be sent to NDC. NDC then routes this information
back to the frame-relay network via the dedicated private communication Ime and
modem.”

The petitioner contends that it does not manipulate or process in any way the information
received from the insurance companies, and that the data line used is a dedicated private line.
However, based on the description above, it is more accurate to look at these transactions in the
context of them being electronic information services, R.C. 5739.01(Y)(1)(c) provides the
following:

““Electronic information service’ means providing access to computer equipment
by means of telecommunications equipment for the purpose of either of the
following:

“{i) Examining or acquiring data stored in or accessible to the computer
equipment;

“(ii) Placing data into the computer equipment to be retrieved by designated
" recipients with access to the computer equipment.”

Perhaps the most commonly known type of electronic information services are the services
offered by internet service providers, which connect users to the internet using several different
technologies, but most commonly either telephone connections or various types of data lines
through a server, which provides access to information from other computers. It should be noted
that the access services provided by internet service providers are taxable under Ohio law when
the customer uses the services in business. The petltloner s descnptlon of the services provided
by NDC or Envoy are quite similar to intemnet access services, in that NDC and Envoy provided
an electronic conduit through which information flowed from computers that they had access to
by way of telecommunications equipment. Accordingly, the transactions are taxable electronic
information services and the objection is denied. .
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NDC mcluded as part of its charges for the service somethmg called a “Monthly Recurring
Circuit Charge”. When the petitioner entered into the contract for service with this provider, it
was charged a one-time installation fee for the installation of the circuit and unspecified
equipment. The petitioner contends that this is simply a charge for the use of the
telecommunications line, which is a pnvate line and therefore its use is not a taxable charge.
However, the use of the data line is-a prerequisite to the provider’s being able to provide the
service and thus a part of the overhead for the service. Such overhead charges are correctly
treated as part of the price in a sale transaction. See R.C. 5739.01(H)1) (1991). The objection
is denied.

Accordingly, the assessment is affirmed as issued.

Current records indicate that $165,831.52 has been paid on this assessment. However, due to
payment processing and posting time lags, payments may have been made that are not reflected
in this final determination. Any unpaid balance bears post-assessment interest as provided by
law, which is in addition to the amount assessed.

THIS IS THE TAX COMMISSIONER'S FINAL DETERMINATION WITH REGARD TO
THIS MATTER. UPON EXPIRATION OF THE SIXTY-DAY APPEAL PERIOD
PRESCRIBED BY R.C. 5717.02, THIS MATTER WILL BE CONCLUDED AND THE FILE
APPROPRIATELY CLOSED.

I CERTIFY THAT THIS IS A TRUE AND AQCURATE OOPY OF THE FINAL

Dmmmmmmmmmmmmmﬂm fs/ William W. Wilkins
TAX COMMISSIONER ' Tax Commissioner
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