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Now come the Appellants and respectfully oppose the Appellee’s Motion for
Reconsideration of Merit Decisibn. The Appellants assert that there is no reason for
reconsideration a;qd respectfully request that the Honorable Court deny the Appellee’s Motion
for Reconsideration of Merit Decision.

PCI’s Motion for Reconsideration should be denied as the Court’s Decision is grounded
in law and fact and is well reasoned. The Appellee (PCI) has not demonstrated that the Court’s
opinion is “self-contradictory.” Any ambiguities charged by PCI stem from PCI’s misreading of
the Decision.

The Court properly and clearly applied the test established in Kennecorp Mtge. Brokers,
Inc. v. Country Club Convalescent Hosp., Inc. (1993) 66 Ohio St.3d 173 and M/S Bremen v.
Zapata Off-Shore Co. (1971) 407 U.S. 1 to the facts presented and came to a proper result. See
112 Ohio St.3d 429 at §J7. PCI simply cannot accept the reality that the test created by
Kennecorp and Bremen does not always mandate the enforcement of every forum selection
clause. PCI’s Motion is hased on its disbelief that the facts presented mandate that the clause be
deemed unenforceable.

Kennecorp allows the invalidation of a forum selection clause if it can be shown that the
clause is unreasonable and unjust. The Court properly determined that the forum selection
clause is unreasonable and unjust ag it is against public policy. See {14 and 15. The Court, in
applying the Kennecorp test, specifically found that the clause at issue is unreasonable and unjust
as the Master Program Agreement gave PCI and Norvergence superior information regarding the
forum. Further, the Court found that Norvergence knew that it would likely assign its terest to
PCI or some other entity. See §13. The Court simply applicd the facts to the law and came to a

well reasoned result.




PCI would have the Court issue a decision that would render all forum selection clauses
enforceable under any circumstance. PCI’s desired interpretation of Kennecorp and Bremen
pushes too far. PCI would rather the Court intetpret Kennecorp and Bremen to set such a high
standard for the invalidation of a forum selection clause that invalidation would be impossible.
PCI would have the Kennecorp standard act as a meaningless exercise in futility.

Page 10 of PCI’s Motion reveals PCI’s real intent behind its Motion. PCI feels thai its
business interests are so important that it should be exempted from the Kennecorp and Bremen
standards. PCI would rather not have to disclose information regarding possible forums so that it
can unduly burden its customers with surprise unjust and unreasonable forums. The Court’s
deciston is proper and will prevent the kind of unconscionable activity that occurred in these
cases from happening again.

PCI argues that the 12 consolidated cases should be reviewed on their individual merits.
PCI objects to the consolidation for the first time in its Motion for Reconsideration. If PCI
thought the cases were factually distinct, PCI should have objected to the consolidation in the
Court of Appeals. It is too late for PCI to object to the consolidation now.

For these reasons, and the reasons stated in the Appellant’s Briefs previously filed with
this Court and the arguments made at oral argument, the Court’s decision should stand and the
Appellee’s Motion for Reconsideration should be denied.
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SERVICE

A copy of this Opposition to Appellec’s Motion for Reconsideration of Merit Decision
has been sent by regular U.S. Mail on February 24, 2007 to:

Tamara A. O’Brien, Esquire
Roderick Linton, LLP

One Cascade Plaza, 15" Floor
Akron OH 44308-1108
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