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I. STATEMENT OF THE CASE AND FACTS AND PROCEDURAL BACKGROUND

The issue before this Court is whether Defendants/Appellants ("Appellants") have a right to

immediate appellate review of a procedural ruling determining the existence of prima facte evidence

supporting Plaintiffs' claims, prior to resolution of the case on its merits. The Eighth District Court

of Appeals correctly found that the Trial Court ruling was not a final appealable order and thereby,

dismissed the instant appeal as premature. Appellants, however, challenge the dismissal and seek

to overturn the established body of case law requiring appellate review of cases following decisions

on their merits oiily and seek to have this Court uphold the provisions of asbestos tort reform, for

the sole purpose of delaying justice to the Plaintiffs herein and to thousands of other litigants who

await trial.

Underlying the appeal, is the effect of the Asbestos Reform Act, a recently enacted asbestos

"tort reform" bill, Am. Sub. H.b. 292, codified at R.C. §2307.91 et seq. ("H.B. 292"). The legislation

that became effective as of September 2, 2004, attempts to impose new burdens upon all existing

asbestos cases - - in some cases, on a retroactive basis, including both malignant and non-malignant

claims, as well as establishing broad changes to the medical criteria necessary to file an asbestos

personal injury case. The impact of the legislation involves the elimination of most claims without

consideration of the vested rights of the litigants, in conflict with the longstanding legal principles

of jurisprudence.

Despite the apparent intention of the Ohio Legislature to create medical and legal criteria to

limit the number of asbestos cases filed in Ohio Courts, the adverse ruling following a summary

review of medical information on one case, does not warrant an appeal to the Ohio Supreme Court.
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Nor does the denial of an immediate appellate review justify the elimination of the long upheld

standards used to define a final appealable order.

Appellants have asked this Court to resolve the "crisis in asbestos litigation" and to avoid the

depletion of funds set aside for deserving plaintiffs. From the record before the Court, it is apparent

that the Decedent, James Sinnott, suffered from asbestos-related lung cancer and died from this

disease, leaving behind a wife and minor child and whose autopsy results evidenced the presence of

asbestos fibers in his lung tissue. This case cannot, therefore, be considered as one of the "unending

flood of asbestos cases by plaintiffs who are not sick." Equally apparent, are the concerted efforts

of Defendants to avoid trial, while a Plaintiff is living and their continuing efforts to deny justice to

the family left behind.

Ohio Courts have historically reserved the opportunity for immediate appellate review to the

few cases that demonstrate irrefutable loss or irreparable harm. ::.By arguing in support of the

recognition of another standard for asbestos cases only, Appellants are merely attempting to create

special treatment for themselves, as opposed to the same remedy available to every other litigant.

The Supreme Court should not be swayed by the Appellants' citingof the number of asbestos

cases pending in Ohio, or the purported intent of the Ohio Legislature in developing new medical

criteria. Evidentiary standards for pretrial rulings made by a trial court, prior to an outcome on the

merits of a case, should not be disturbed to satisfy a group of special interest litigants.

A. Procedural Background of Appeal and Cuyahoga County Asbestos Cases

This appeal arose from a pretrial procedural ruling, in which the Trial Court rightly

determined that Plaintiffs James and Freda Sinnott had produced aprimafacie showing of evidence,

in compliance with the new medical criteria, as set forth in R.C. §2307.93. Despite the Appellants'
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assertions that the new requirements of prima facie threshold evidence in asbestos cases and

immediate appellate review are necessary to ensure that defendant resources are protected for the

"truly sick," the procedural safeguards in practice do not necessitate change. Historically, the

Cuyahoga County Court-of Common Pleas has established a streamlined procedure for case

management and trial of the numerous pending asbestos claims and has a dedicated docket with three

judges assigned to it.' The Trial Court's standing Case Management Order includes inter alia

provisions for consolidated discovery, grouping of cases for trial, and the prioritization of cases

based upon severity of injury. Further, long before the enactment of H.B. 292, the Court's order

placed cases on an inactive status by operation of its prioritization schedule, and did not allow

discovery on any other cases for the purpose of the preservation of both judicial and client resources.

The non-malignant cases therefore, typically lie dormant in favor of scheduling cancer and death

cases for trial, by virtue of the Court's own inherent power to control its docket. Thus, a review of

the procedural history of the underlying appeal and the asbestos cases pending on the Cuyahoga

County Common Pleas docket demonstrates that the claimed "asbestos crisis" that is often cited by

Appellants and their proponents, is not indicative of the reality of this litigation in Cuyahoga County.

Despite such lack of activity, afterthe enactment of H.b. 292, certain defendants sought the dismissal

of non-malignant cases. The Trial Court then entertained a briefing schedule to consider the

constitutional challenges to the legislation and the effect upon all cases pending on the docket and

held oral hearings to consider the argument of both sides. - Finally, on January 6, 2006, the Trial

Court determined that H.B. 292 would impair substantive rights of litigants whose rights had already

1 See.Standing Case Management Order, Appendix.
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vested.Z In addition, other defendants began to move for administrative dismissal of pending cancer

claims, for their alleged failure to meet the medical criteria of the legislation, thereby demonstrating

the fallacy of their claimed intentions to protect the limited resources and compensate the "truly sick"

litigants. Similarly, the Appellants herein, continue to seek the dismissal of Plaintiffs' claims for

their alleged non-compliance with the medical requirements ofH:B. 292, thereby disallowing for any

determination of the merits of the case during the lifetime of Plaintiff James Sinnott and into the

foreseeable future. As with any otherpretrial ruling, there is no statutory mechanism that establishes

immediate appellate review, absent a determination of the merits of an individual case.

Further, the specific facts of the case at bar, serve to illustrate the fallacy of Appellants'

claimed interest in protecting the "deserving" asbestos litigants. Plaintiff/Appellee James Sinnott,

filed an initial Complaint on February 10, 2004, alleging persoinal injuries sustained as a result of

his occupational exposure to asbestos-containing products, after forty years of employment at the

Dayton Malleable Iron Foundry in Ironton, Ohio, The original Complaint named numerous

Defendants, including Appellants American Optical Corporation, Pneumo Abex Corporation and

CBS Corporation, as Successor-in-Interest to Westinghouse Electric. The underlying facts of the

case also demonstrated that Appellee had been diagnosed with lung cancer in September 2003, for

which asbestos exposure was a causal contributing factor. Appellee succumbed to his illness on

August 25, 2005, however, the action is maintained by his surviving spouse, Freda Sinnott,

individually and on behalf of their minor child.

During the pendency of the litigation, some of the Defendants, including Appellants

American Optical and Pneumo Abex, were voluntarily dismissed from the action, pursuantto Civ. R.

2This ruling is currently on appeal to the Ohio Supreme Court in Case No. 06-1279.
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41(A) and renamed at a later point, in accordance with the Ohio Savings Statute of R.C. §2505.02

and the evidence submitted through testimony. Although Appellee's cause of action accrued and

the filing of his original action occurred prior to the effective date of the new legislation, Appellants

sought to apply the new criteria to pending the pending action, due to the re-filing of the Amended

Complaints and the addition of new parties. Although Appellee challenged the applicability of H.B.

292 to his cause of action, these issues are not pertinent to those currently before this Court and will

not be addressed herein.

Following the enactment of the legislature, Appellants soughtthe administrative dismissal

of Appellees' action, for the alleged failure to meet the heightened medical criteria requisite in H.B.

292 - - to establish a causal link between lung cancer and asbestos exposure. In opposing the

dismissal, Appellees submitted the medical records of the Huntington, West Virginia Veteran's

Administration Medical Center, where his illness was treated and the medical opinions of expert

witnesses. The primary nature of Appellants' challenge stemmed from the failure to produce a

"writtenreport from the treating physician," in satisfaction of R.C. §2307.92(B), (C) and (D), which

requires a prima facie showing of physical impairment. Rather, Appellants refused to accept the

diagnosing medical records related to the lung cancer and actual X-ray findings of impairment, as

sufficient evidence of the prima facie case, insisting, instead, on the necessity of having a singular

written report as the sole.measure of meeting the burden. In fact, in arguing that the treating hospital

records and other medical evidence, including the autopsy findings of high levels of asbestos fibers

in the lung tissue, Appellants have best demonstrated the true purpose of the instant challenge, which

is the elimination of allasbestos claims, rather than the mere prioritization of the claims of the sick

litigants. Although the measure of asbestos tort reform, contained in R.C. §2307.92, seem to allow
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for appellate review of the primafacie determinations made by trial courts, its practice of disrupting

a case from any ultimate decision on its merits, must not be upheld by the Court.

B. Legislative Changes of H.B. 292

In reviewing the decision of the Eighth District Court of Appeals on the within matter, this

Court, is in essence, determining the pretrial procedure that will be followed by all pending

malignancy claims in Cuyahoga County and all Ohio dockets. Therefore, a review of the broad

changes to asbestos litigation and the impediments to their resolution is helpful.

Ohio's newly enacted asbestos "tort reform" bill, H.B. 292, requires that asbestos plaintiffs

meet a new prima facie standard before their cases may proceed and specifies medical criteria by

asbestos disease category. For a non-malignant asbestos claim, the Act sets forth the new

requirement that the plaintiff must show an opinion from a`competent medical authority,' defined

and interpreted as treating physicians only, finding asbestos exposure as a"substantial contributing

factor." The Act further establishes time deadlines for producing such medical evidence and a period

in which defendants may challenge thz adequacy of the evidence. The Court is then required to

assess the sufficiency of each Plaintiff s prima facie evidence.

With regard to lung cancer cases, wherein the plaintiff has a history of smoking, broad

changes to the existing evidentiary standards are established by:the Act. For smoking lung cancer

cases, the Act set forth the new requirement that the plaintiff must show an opinion from a

"competent medical authority," defined and interpreted as treating physicians only, finding asbestos

exposure as the primary cause of the lung cancer. Ohio Revised Code §2307.91 (DD) and H.B. 292

expressly define a smoker as " a person who has smoked the equivalent of a one-pack year during

the lastfifteen years, as specified in the written report of a competent medical authority." (Emphasis

added.) However, the Statute by definition, has no applicability on lung cancer cases wherein the
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plaintiff was a non-smoker during the recent fifteen-year period and the corresponding medical

requirements for maintaining an asbestos- related claim have no relevance. The Act further defines

the term "competent medical authority," as a medical doctor who is a board certified interrnist,

pulmonary specialist, oncologist, pathologist, or occupational medicine specialist who is treating,

or has treated the exposed person and established a doctor-patient relationship. R.C. §2307.91(Z).

Among.the other changes to the existing law, H.B. 292 states, that if a plaintiff fails to submit a

prima facie "showing," establishing that he meets the criteria of the statute, his case will be

"administratively dismissed withoutprejudice," but the trial court "shall maintain its jurisdiction over

the case." (R.C. §2307.93 (A)(3)(c)). Such "administrative dismissal" is a new legal concept that

is outside of the purview of Civil Rule 41 and has not been previously contemplated by Ohio law

or practice. Accordingly, the application of these requirements to cases on a retroactive basis,

imposes new procedural hurdles to pending cases, that substantially impair trial rights that have

already vested upon the filing of the claim with the court. Most importantly, the basic right to have

the.claim remain on the docket has been wholly annihilated by the Act.

Clearly, the legislative attempt to impose a standard that has been expressly rejected by the

Ohio Supreme Court, denies plaintiffs valuable due process rights and equal protection of the law

and its establishment of medical criteria that is grounded in the same time and frequency standard

usurps the powers of the judiciary.

C. Diagnoses Of Asbestos Disease Remain On The Rise

In the Brief of Appellants, there is much reliance on the number of asbestos cases and so-

called crisis of the litigation. This Court should be acutely aware-of the struggle that is being waged

between the promoters of businesses and the workers who are dealing with the devastation resulting

from years of exposure to harmful products during their employment. Accordingly, the Court must
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be cautious to limit its findings to fact and the guidance provided by past legal principles, rather than

embark upon a public policy frolic to support the supposed will of the legislature.

The glaring omission to the argument of Appellants is the government statistics that show

that Ohio ranks 9`h nationallyin the number of asbestos- related cancers and diseases. Additionally,

due to the recognized latency period prior to the onset of disease, coupled with the heavy exposure

to asbestos throughout the 1970s, the epidemic is not expected to peak until the year 2015 3 Other

medically accepted facts and research, document the continuing rise of asbestos- related disease and

death in the United States and Canada. Recently published statistics also:report that asbestos-related

cancers and diseases account for one-half of all fatalities in Canada and that the numbers are

expected to continue to rise."

Rather than acknowledge the responsibilities owed to the plaintiffs who have suffered illness

and injury from their exposure to harmful asbestos products, the Ohio legislature, swayed by the

interest of the manufacturers, only have responded by limiting their rights and restricting access to

the courts. Underlying this argument, is the assertion that the intentions of the legislature represent

the primary consideration of this Court in determining the constitutionality of the asbestos tort

reform. However, lost in the argument of the Appellants, are the countless Ohio citizens who have

already suffered'from the deadly exposure to asbestos and the thousands who will continue to

become ill in the next decade, alone. Any legislative reform of asbestos litigation must therefore,

be consistent with the longstanding protections afforded equally to all sides and not erode the basic

rights of one individual group, without the highest level ofjudicial scrutiny. Similarly, any appellate

3National Asbestos Exnosure Review, 2006, EWG Action Fund.
°The increased fatality rate from asbestos rose from 0.4 per 100,000 workers in 1996, to 2.1

in 2005. Occupational Hazards, 2006 Penton Media, Inc.
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review of such efforts cannot be allowed to short circuit the procedure that is followed by every other

case pending in Ohio courts, or the well recognized precedent favoring decisions on merits, rather

than pretrial procedural rulings.

Accordingly, this Court is urged to uphold the Eighth District Court of Appeals' findings that

appellate review is premature, prior to the resolution of a case on the merits.

II. LAW AND ARGUMENT

COUNTER-PROPOSITION OF LAW:

A provision remedy finding a primafacie showing under R.C. §2307.92, is not
a final appealable order under R.C. §2505.02(B)(4). because it does not prevent
a iudgment in favor of the appealing party as to the provisional remedy and
does not leave the appealing party without a meaningful or effective remedy.

Appellants assert that the Appellate court failed to "fully consider" the nature of the trial

court's decision and misinterpreted the Order as inappropriate for inunediate appellate review.

Clearly dissatisfied with the prospect of proceeding to a decision on the full merits of the case,

Appellants urge the acceptance of the Order as a "provisional remedy" and the continued delay of

the actual determination of the entirety of the issues presented. The appellate court should not be

swayed by this argument.

A. The Trial Court's Order Fails To Qualify As A`Provisional Remedy' In That
It Does Not Prevent A Judgment In Favor Of The Appellant Or An Adequate
Remedy Following Trial

A provisional remedy is defined in R.C. §2505.02(A)(3), in part as "a proceeding ancillary

to an action, including, but not limited to, ... a finding made pursuant to Ohio Revised Code

§2307.93(A). Appellees will concede that the Trial Court's Order of February 17, 2006, represents

a determination of the prima facie case and the minimum requirements set forth in R.C. §2307.92

and R.C. §2307.93 and can therefore be considered a provisional remedy as enumerated by statute.
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However, R.C. §2505.02(B)(4) requires that an order under appeal also satisfy two additional

requirements, including both of the following:

(a) The order in effect determines the action with respect to the provisional
remedy and prevents ajudgment in the action in favor of the appealing party
with respect to the provisional remedy; and

(b) The appealing party would not be afforded a meaningful or effective remedy
by an appeal following final judgment as to all proceedings, issues, claims
and parties in the action.

Therefore, assuming that the Order is deemed a finding under R.C. §2307.93(A)and thus

grants a provisional remedy, Appellants' appeal is not authorized because the additional

requirements of subsection (a) and (b) are not fulfilled. First, the Order does not prevent an ultimate

judgment in favor of Appellants after a trial on the merits. In fact, the Order in no way impairs the

ability of the Appellants from successfully defending against the claims at trial or from challenging

asbestos exposure as the contributing cause ofAppellee's lung cancer and death. Second, Appellants

will maintain an adequate remedy as contemplated in R.C. §2505.02(B)(4)(b) by an appeal from any

such final judgment as afforded to the normal litigant. Not only would the Appellants maintain their

ability to seek appellate review of the final judgment but their contentions as to the erroneous

decision of the trial court on the prima facie evidence as well. Accordingly, Appellants' claimed

lack of a meaningful remedy if denied an immediate appeal is without merit.

Appellants are in actuality seeking to avoid the inconvenience of proceeding to trial and the

risk associated with waiting for an outcome on the merits. Therefore, Appellants seek to summarily

eliminate the claims of Appellees without affording the opportunity for a complete review of the case

or at the very least to delay such outcome for as long as possible. Appellants' desire to avoid trial

is no different than the disappointment faced by every litigant on the losing side of an issue wherein

error is asserted but such inconvenience is not sufficient to render the available remedy of an appeal
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in the ordinary course meaningless or ineffective. In State ex rel. Lyons v. Zaleski (1996), 75 Ohio

St.3d 623, (citin , Whitehall ex rel. Wolfe v. Ohio Civil Rights Commission (1995), 74 Ohio St. 3d

120) the Ohio Supreme Court concluded that "Contentions that appeal from any subsequent adverse

fmal judgment would be inadequate due to time and expense are without merit." The Ohio Supreme

Court has fiu'kher stated:

The critical question.... is whether `the essence' of the claimed'right is a right not to
stand trial...This question is difficult because in some sense, all litigants who have
a meritorious pretrial claim for dismissal can reasonably claim a right not to stand
trial. But the final j udgment rule requires that except in certain narrow circumstances
in which the right would be 'irretrievably lost' absent an immediate appeal, litigants
must abide by the ....court's judgments, and suffer the concomitant burden of a trial,
until the end of the proceedings before gaining appellate review.

Celebrezze v. Netzley (1990) 51 Ohio St.3d 89.

Moreover, Ohio courts have repeatedly declined to allow for inunediate review of rulings

made during the pendency of a civil action and have failed to recognize numerous interlocutory

decisions as final reviewable orders. See, Community First Bank & Trust v. Dafoe, et al., (2006)

108 Ohio St.3d 472, (court's stay of an action, including an action against a party that is not

bankrupt, during the determination of another party's bankruptcy, is not a final order subject to

appeal); Stewart v. Midwestein Indemn. Co. (1989) 45 Ohio St.3d 124, (a stay entered pending

arbitration is not a final and appealable order); State ex rel. Tollis v. CuvahogaCty. Courtof Appeals

(1988) 40 Ohio St.3d 145, (granting of a preliminary injunction is an action for injunctive relief and

not a final appealable order); Vetter v. Twesieye (2005) 05-LW-194 (CA 04AP 673 10'h App. Dist.)

trial court's granting of motions for protective order and to compel discovery in dispute over ability

of attorney to attend IME of plaintiff is interlocutory. ruling that is not a final order affording

appellate review); Cooper v. Cleveland Boat Club Limited Partnership (2003), 03-LW-2190 (CA
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81995 8" App. Dist.), (denial of request for preliminary injunction is not a final order as defined by

R.C. 2505.02(B)(4)(a) and not reviewable on immediate appeal.)

Conversely, the "irretrievable loss" standard entails that an appeal from a final judgment is

an inadequate remedy only when the effects of an interlocutory ^ order cannot be undone. This

standard is best illuminated in State v. Muncie (2001), 91 Ohio St.3d 440, where the Ohio Supreme

Court held that an order compelling the forced administration of psychotropic medication for the sole

purpose of restoring sanity to stand trial was a fmal order because the person enduring the side

effects of the drugs would have no effective remedy following final judgment. See also, Gibson-

Myers & Associates v. Pearce (1999) Ohio App. Lexis 5010 (9' App. Dist.) (allowing immediate

appeal of order compelling production of trade secret documents because party would have no ability

to restore "cloak of secrecy" after final judgment. The narrow circumstances contemplated imthese

decisions are not mirrored by the purported harm of being forced to proceed to a trial on the merits

after a summary evidentiary proceeding as presented in the case at. bar. Accordingly, the dismissal

of the instant appeal as failing to meet all three prongs required under §2505.02(A)(3) and §2505.02

(B)(4) subparts (a) and (b)should stand.

Additionally, Appellees assertthat appellate review without complete factual detenninations

would impair the appellate court's ability to obtain meaningful review of the case and thus violate

due process rights. Ohio courts have recognized the necessity of a record on appeal that includes the

trial court's factual findings as well as conclusions of law in order for..the appellate court to have an

adequate basis to decide the legal issues presented. See Salisbury v. Smouse (2005) 05 WL 2812754

(4'h App. Dist.), (factual findings necessary for review of decision under Pa. R. C. P. 52); Ci of

Cincinnati v. Ohio Council 8. AFL-CIO (1991) 61 Ohio St.3d 658, (recognizing that until a

developed factual record exists in the trial court, a question of law is not ripe for determination on
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appeal); State v. Lester (1975) 41 Ohio St.2d 51, (appeal of petition for post conviction relief

requires trial court to make factual findings on all issues presented) State v. Greer (1991) 91 LW

3916 (9`h App. Dist.), (necessity of complete findings of fact and conclusions of law prior to review

of petition for post conviction relief reasoning "without them, a petitioner knows no more than he

lost and hence is effectively precluded from making a reasoned appeal...the failure of the trial judge

to make the requisite findings prevents any meaningful judicial review, for it is the findings and

conclusions which an appellate court reviews for-error."). Allowing the present appeal to go forward

would almost certainly result in a piecemeal appellate process which is in express contravention of

the rationale of R.C. §2505.02(B)(4)(b) and the established case law defining what constitutes a final

appealable order. As set forth in Muncie, sunra, "this division of thefinal order statute recognizes

that, in spite of courts' interest in avoiding piecemeal litigation, occasions may arise in which a party

seeking to appeal from an interlocutory order would have no adequate remedy from the effects of

that order on appeal from final judgment." In the case at bar, although Appellants assert that absent

immediate review, no adequate remedy exists, there is no evidence of irreparable harm if required

to proceed to trial and a full decision on the merits. The interpretation of a mere summary

evidentiary order as being final and appealable is tantamount to the elimination of the requirement

that "no meaningful or effective remedy" exist and would in essence eviscerate the long standing

definitions of final orders established in case law. The "proverbial bell" has not yet rung and

Appellants have suffered noThing more than an unfavorable ruling on a pretrial matter. Accordingly,

the decision ofthe Appellate Court in dismissing-the instant appeal sua sponte must not be disturbed.
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B. The Standard For Review Pursuant to R.C. §2307.93(A)(3) Is The Summarv
Judement Standard

Appellants have asserted that the express language of R.C. §2307.93, mandates the

inunediate review of any finding made pursuant to its provisions. Ohio Courts have historically

reserved the opportunity for immediate appellate review to the few cases that demonstrate irrefntable

loss or irreparable harm. By arguing in support of the recognition of another standard for asbestos

cases only, Appellants are merely attempting to create special treatment fo themselves, as opposed

to the same remedy available to every other litigant.

The very language of R.C. §2307.93, further evidences the faulty logic of Appellants'

argument. Section 2307.93(B), states, in applicable part, that:

The Court shall resolve the issue of whether the plaintiff has made a prima-facie
showing required by division (B); (C) or (D) of 2307.92 of the Revised Code by
applying the standard for resolving a motion for suniunary judgment.

In the review ofprima facie evidence and a motion for summary judgment, a trial court's review of

case-specific evidence is contemplated. However, a resolution of a summary judgment has never

been considered a final appealable order, or a ruling capable of immediate review, absent specific

guidance from the Trial Court. Accordingly, any ruling on the prima, facie showing in an asbestos

case, which is by definition similar to a summary judgment, should not be treated any differently by

the Appellate Court. Accordingly, the Appellants' attempt to apply the language of R.C. §2307.93

in this manner, does not comport with the express language of the Act, nor does it qualify as a

provisional remedy under R.C. §2505.02. Thus, immediate appellate review is not authorized under

the Act itself, nor the existing legal principles outlined by Ohio Courts.
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C. Conflict Between The Ohio Appellate Courts Exist

Appellants assert that the EighthDistrict Court of Appeals has blatantly ignoredthe statutory

provisions of H.B. 292, in refusing to allow appellate review absent a determination on the merits

of a case and point to the recent decision of the Twelfth Appellate Court, which entered opinions on

the trial court's findings, following theprima facie showing of evidence by plaintiffs.s Although the

Appellate Court determined that appellate review was authorized by R.C. §2307.93 in these cases,

there are obvious factual differences which distinguish the decisions from the case at bar. In

Stahlheber, the trial court was asked to review the prima facie evidence in support of an asbestosis

claim of a decedent plaintiff, wherein no medical link was proffered. In fact, plaintiffs/appellees

conceded the lack of medical determination that asbestos disease had played a role in the death of

the named plaintiff. Accordingly, absent any evidence to the contrary, the trial court entered an

administrative dismissal of the case, in its entirety. Similarly, in Wilson v. AC&S, Inc., 2006-Ohio-

6704, the trial court entertained areview of theprima facie evidence of a plaintiff who suffered from

lung cancer that had been allegedly caused by exposure to asbestos. As in the Stahlheber case,

plaintiffs again conceded the lack of medical evidence in compliance with the new criteria of H.B.

292, but argued against the retroactive application of the statute. The trial court, as similarly

determined by the Cuyahoga County Court of Connnon Pleas, found that the new burdens unfairly

impacted the vested rights of plaintiffs and could not be retroactively applied. The appellate decision

therefore, involved the issues of the retroactive application of R.C. §2307.92, rather than the

sufficiency of prima facie evidence. Accordingly, its holding is not persuasive on the issues sub

judice.

S See, Stahlheber v. Du Ouebec, LTEE, 2006-Ohio-7034.
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However, in both cases, the decisions of the trial court were tantamount to a summary

judgment ruling that disposed of all remaining issues of fact and was dispositive of the outcome in

its entirety. As with any summary judgment ruling that disposes of a case on all issues, immediate

appellate review is always afforded, since such determination is by definition, a "final appealable

order." Accordingly, these cases do not demonstrate a judicial determination that immediate

appellate review of procedural decisions, absent an outcome on the merits or the resolution of all

issues of fact, are appropriate. While Appellees concede thatthe opinion cited to express the

willingness of an appellate court to review prima facie determinations as provisional remedies

authorized by R.C. §§2307.92 and 2505.02, these decisions cannot be applied across the board to

all litigants, wherein the merits of their case remain undecided. To hold otherwise would permit the

creation of a standard for asbestos litigants that differs vastly to every other plaintiff in the State of

Ohio and would impermissibly burden their case from reaching a resolution in perpetuity. This

Court cannot, therefore, be persuaded by the limited holdings set forth by Appellants and must direct

its focus to the impact of H.B. 292 on cases. which continue xo wait for resolution and on the

plaintiffs like Appellees, who rely on the longstanding principles=of fairness afforded to all litigants

in the State of Ohio.

Therefore, Appellees assert that the Eighth District Court did, in fact, correctly dismiss the

instant case a premature and urge this Court to uphold this decision.

III. CONCLUSION

Appellants seek the right to immediate appellate review of a procedural ruling that

detennined the existence ofprima facie evidence supporting Appellees' claim under the auspices

of H.B. 292. By changing the procedural and evidentiary requirements that plaintiffs must meet,

H.b.. 292 effectively eliminates their vested rights, in conflict with the longstanding principles of
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jurisprudence, which mandate appellate review following an outcome on the merits of a case. To

hold otherwise, will result in the denial of a litigant's right to have his case decided on the merits,

in a timely fashion. Moreover, the very language of R.C. §2307.92, which sets forth the standard

of review as that required for summary judgment, demonstrates that appellate review is limited to

case-specific evidence after a resolution of all issues of fact on the merits of the case. Appellants

cannot demonstrate the irreparable harm, or the irrefutable loss that is necessary for immediate

appellate review. Accordingly, the decision of the Eighth District Court, finding the case as

premature, should stand.

Respectfully submitted,
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A. PREAMBLE

It is the goal of this Court to secure the just, efficient and economical resolution of each

asbestos personal injury case now pending or hereafter filed in the Court of Connnon Pleas for

Cuyahoga County, Ohio, and to facilitate discovery, eliminate duplication of effort,prevent

unnecessary paperwork and promote judicial economy in the management of such cases.

B. GENERAL PROVISIONS

1. Cases to Which This Order Applies

This General Personal Injury Case Management Order No. I(as amended, October 29,

2001), read in conjunction with Standing Order Number 12, shall govern pre-trial discovery

activities in all asbestos personal injury cases currently pending or to be filed in this Court from

the date of this Order until further order of this Court.

2. The Docket

The Court has decided to use the Complex Litigation Automated Docket (CLAD) system

provided by LEXIS-NEXIS in order to increase the efficiency of the Court. (Standing Order 10).

3. The Complaint

In order to facilitate a manageable docketing system and to insure the proper payment of

filing fees, multiple plaintiff asbestos complaints shall only be accepted by the clerk if the

complaint complies with the following guidelines:

a. The caption of the complaint must indicate that it is a "Master

Consolidated Asbestos Complaint."

b. The complaint must have a space for the clerk to indicate a separate case

number and judge next to each primary plaintiff (not including spouse with consortium

claim).

c. A separate reglar filing fee shall be paid at the time of filing for each

primary plaintiff.
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d. A copy of the complaint shall be provided to the clerk for each defendant

and each primary plaintiff

e. Only one summons will be issued to each defendant listed on the "Master

Consolidated Asbestos Complaint" and will apply to all case numbers listed on that

complaint.

4. Answer

Defendants and Third-Party Defendants are no longer to file answers to Plaintiff s

Complaints or Third-Party Complaints in asbestos litigation in Cuyahoga County, Ohio. Rather,

the following procedure will apply:

a. Within sixty days after service of the Complaint, the Defendant or

Third-Party Defendant shall enter an appearance which shall constitute:

i. a denial of all averments of fact in the Complaint or Third-Party

Complaint, and

ii. an allegation of all affirmative defenses.

b. If any Defendant or Third-Party Defendant wishes to assert a claim for

indemnification and contribution against any other party; this may also be accomplished by

making a statement in-the Notice of Appearance which specifically identifies the party or

parties against whom the claim is asserted. Failure to assert such a claim in the Notice of

Appearance does not in any way prohibit or limit a party's right to do so at a later time

pursuant to the laws of the State of Ohio and the Ohio Rules of Civil Procedure.

c. In the event that a claim for indemnification and contribution is asserted,

the party against whom the claim is asserted shall not file a responsive pleading. All

averments of fact shall be deemed to be denied and all affirmative defenses to the claims

for indenmification and contribution shall be deemed to have been raised.

d. Except for the filing of motions pursuant to Rule 12 and complaints to join

a Third-Party Defendant, there shall be no further pleading after the complaint.
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e. The entry of appearance shall include Counsel's E-mail address. (Amended

Standing Order No. 7)

f. A cover sheet containing the names of each individual plaintiff and the

corresroondina case number in the Master Comolaint inust accompany the notice of

appearance. Only one Notice of Appearance is required for each Master Complaint, but it

must have the cover sheet which lists plaintiffs' names and case numbers.

5. Amended Complaints

Any defendant who is named as party in an original complaint need not serve or file a

responsive pleading to any amended complaint. If an amended complaint raises additional claims

or sets forth new, substantive allegations, a defendant may serve and file a response within the

time prescribed by the Ohio Rules of Civil Procedure. If a defendant chooses not to respond to an

amended complaint, its previously filed answer shall be deemed incorporated as the answer to the

amended complaint, and any new matters shall be deemed denied. Any answers to new matters

contained in an amended complaint may be linrited and may incorporate by reference the previous

answers of the defendant.

6. Cross-Claims and Third-Party Claims

a. Cross-claims and third-party claims for contribution-and/or indemnity must

be made by service of the pleading upon the party against whom the claim is asserted. The

mere service of a letter advising counsel of the filing such cross-claims or third-party

claims shall not be sufficient,

b. When a cross-claim for contribution and/orindemnity is served upon a

defendant or third-party defendant, said defendant or third-party defendant may, within

twenty-eight (28) days from service upon it,.respond thereto, or it may refrain from filing

a responsive pleading. A failure to respond shall be deemed a denial by that defendant of

any and all liability for contribution and/or indemnity.

c. Third-party defendants shall respond to all third-party complaints.

-3-
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7. Conditions for Default Judgment

Plaintiffs' counsel, prior to seeking a default judgment against a defendant represented by

counsel in any asbestos case, must first notify that counsel and the defendant, in writing, of his or

her intentions and reasons for seeking default judgment. The defendant shall have twenty-one

(21) days from the date of receipt of the plaintiff's counsel's letter to answer or otherwise respond

to the complaint.

8. Leavesto Plead

In order to eliminate the cost and administrative burden involved in docketing and tracking

leaves to plead, the Court hereby suspends the requirement for any counsel to file a request,

stipulation, or motion for.leave to plead, provided that the response is not more than sixty (60)

days late, and provided further that the opponent has not previously requested a default judgment

as outli'ned in paragraph 4 above.

9. Service of Docutnents

Except as otherwise herein provided, a party serving a conventional filing need serve that

conventional filing document only upon the party to whom that document is directed. All other

parties shall be informed through CLAD that the document was filed and served, and shall be

entitled to receive a copy of the document upon request to the filing counsel.

10. Dismissals of Cross-Claims and Third-Party Complaints

Upon the dismissal by a plaintiff of a defendant who has:either asserted a cross-claim or

filed a third-party complaint for contribution and/or indemnity, such defendant shall file a written

Notice of Intention to Pursue Its Cross-Claims or Third-Party claims within thirty (30) days from

the date of dismissal. Such Notice shall identify those defendant(s) against whom its cross-claims

or third-party claims are asserted. Failure to file such Notice shall be deemed an automatic

dismissal, without prejudice, of any and all cross-claims and third-party claims asserted by that

defendant against all other defendants. The dismissal shall be effective on the thirtieth (30th) day

following the dismissal of the defendant by the plaintiff.

-4-
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11. Joinder in Motions

Each. defendant shall be deemed to have,joinedin any other defendant's motion where the

granting of the motion would benefit it or all defendants generally. Duplicative motions or

motions solely adopting the reasoning of the filing defendant's motion shall not be filed. A

defendant may, but is not required to, file a supplemental motion setting forth'arguments directly

related to that defendant's position. Should the defendant originally filing such motion be

dismissed from the case(s) in which such motion was filed prior to ruling, the motion shall remain

viable as to all remaining defendants in the case.

12: Multiple Counsel

Where a plaintiff or group of plaintiffs and/or a defendant or group of defendants have by

notice of appearance or by the filing of a responsive pleading listed multiple counsel, notice to one

attorney for a party shall constitute notice to that party. Counsel attending any court appearances

shall have full authority to speak for all other counsel a party may have.

13. Notice of Appearance/Pro Hac'Vice

Upon the granting of a Motion to Appear Pro Hac Vice, counsel shall file with the Clerk

of Courts, a Notice of Appearance setting forth the attotney's name, address, phone number and

party represented.

14. Liaison Counsel

Within fourteen (14) days of the filing of this Order, defendants' counsel shall designate

one "Liaison Counsel" with respect to each plaintiffs law firm, and each plaintiffs' law firm shall

designate one "Liaison Counsel" with whom the Court may communicate orally for the purpose

of the prompt dissemination of information to the parties regarding administrative and scheduling

matters only. Liaison counsel shall establish a system for the prompt dissemination of information

to all other counsel. The Court shall serve all orders and other written conununications upon all

counsel of record for all parties. Defense liaison counsel are not authorized to, nor shall they,

accept service of pleadings on behalf of parties other than their own respective clients, nor shall

-5-
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liaison counsel be required to serve any pleadings or other papers on behalf of other parties.

Defense liaison counsel are not authorized to speak for or on behalf of other parties without

receiving express written authorization to do so.

15.. Attendance at Hearings

No party shall waive any rights by failing to attend a hearing or a motion unless the

attendance of the party has been ordered by the Court. The designation of an attomey to act as

spokesperson for a group of plaintiffs or defendants shall not preclude other counsel from

participating to the extent necessary to represent the individual interests of their clients, so long

as such participation does not involve duplication or unnecessary delay.

16. Cooperation Among counsel Shall Not.Constitute a Waiver of Privileges

No party waives the attomey-client privilege or work-product privilege by virtue of

actions taken in cooperation among parties, or their counsel pursuant to this or anyother Order of

this Court in these cases, nor by action taken by the party in pursuit of the just and efficient

resolution of these cases. Because cooperation among defendants will expedite the handling of

this litigation and aid judicial economy, the defendants' conduct in working jointly for the purpose

of coordinating discovery or trial efforts, in the sharing of counsel, and for other purposes

designed to mininiize expenses shall not constitate evidence of conspiracy, concert of action, or

any other wrongful conduct, and shall not be admissible as evidence for any purpose.

C. CASE MANAGEMENT SCHEDULE

17. Case Management Schedule

Discovery and trial preparation for each plaintiff shall proceed pursuant to the Case

Management Schedule established for the group of plaintiffs in which such plaintiff s case is

grouped. A sample Case Management Schedule is attached hereto as Exhibit A.

D. WRITTEN DISCOVERY

18. Defendants' Master Consolidated Discovery Requests ("CDRs") to Plaintiffs

-6-
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Before a case can be grouped or set for trial, plaintiff shall file on CLAD and shall

conventionally serve each defendant with that plaintiff's answers and responses to Defendants'

Master Consolidated Discovery Requests (CDRs). Attached hereto and marked Exhibits B and C

are sample Defendants' Master Consolidated Discovery Requests for living injured parties and for

deceased injured parties, respectively. The Court has been advised that certain counsel for

plaintiffs have heretofore provided CDR responses in formats similar to, but not identical to,

Exhibits B and C: Such counsel may continue to provide CDR responses in formats previously

usedprovided that the information requested in the Master CDRs is substantially provided.

19. Records of diagnosis

Before a case is grouped or set for trial, plaintiff shall conventionally serve on each

defendant objective medical substantiation that plaintiff suffers from mesothelioma, asbestos

related cancer or an asbestos related funetional impairment as well as all medical records in

plaintiff s possession.

20. Records Authorizations and Tax Retarns

Before a case is grouped or set for trial, each plaintiff shall conventionally serve on the

applicable Liaison Counsel with copies to each defendant:

a. Executed forms authorizing the release of the allegedly exposed plaintiff s

Social Security Statement of Earnings showing the names of all employers and the

quarters of years worked for each employer;

b. Executed forms authorizing the release of all medical records, all original

x-ray films, CT scans, MRI images, and pathology specimens, and all reports for each of

the allegedly exposed plaintiff s medical service providers;

c. Executed forms authorizing the release of military records, veterans' affairs

records, and employment records for each employer of the allegedly exposed plaintiff;

-7-
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d. Executed forms authorizing the release of any workers' compensation

and/or disability claim records filed by or on behalf of the allegedly exposed plaintiff with

any federal, state or private organization; and

e. Copies of any or all of plaintiffs' tax retums for the preceding five(5) years

if in the possession of Plaintiff; otherwise, authorizations for the release of such tax

retnrns.

To the extent these authorizations become outdated or obsolete, defendants may

request, and plaintiffs shall promptly provide, updated authorizations.

21. Identification of Product Identification Witnesses and Product Identification

Before a case is grouped or set for trial, each plaintiff shall file on CLAD the name and

address of witnesses'upon whose testimony such plaintiff intends to rely to establish product

identification. Unless good cause be shown by motion to the Court, such witnesses shall not

number more than six (6).

Counsel for such plaintiff shall identify each other plaintiff on whose behalf such product

identifrcation witness is expected to testify.

Contemporaneously with that filing, each plaintiff shall provide the identity of the products

and manufacturers about which the plaintiff and each product identification witness will testify

("Product.List/Work History").

The Plaintiffs Product List/Work History shall have the same force and effect as the

plaintiffs' sworn, signed answers to interrogatories, with the provision that it may be used for

impeachment purposes against plaintiff. Each Product List/Work History sha11 include:

a. The specific product name and manufacturers of products present at each

job site. Should a defendant not be implicated in any of the Product List/VJork Histories

filed in a particular case, then plaintiffs shall set forth the specific information upon which

plaintiff bases the naming of that particular defendant, including but not limited to the

identity of written documents supporting product identification;
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b. Name of employers;

c. Speefic location of job site where plaintiff or product identification witness

worlced and where said products were seen or observed, including the name and address

of the job site;

d. The dates the plaintiff or product identification witness worked at said job

site; and,

e. The identity of any written documents supporting product identification.

22. X-Rays, Tissue Specimens, Examination of Same

Before a case is grouped or set for trial, PlaintifPs counsel shall notify each defense

counsel of any original radiology or pathology materials, including, but not limited to, slides,

tissue blocks or wet tissue currently in plaintiff's counsel's possession, or which has been

requested by the plaintiff s counsel. The notice shall include the name and address of the provider

of such x-rays or pathology.

23. ` Discovery to Defendants

Plaintiffs' counsel may but are not required to serve upon defendants' counsel master

discovery requests, including interrogatories and/or requests for production of documents and/or

requests for admissions; upon defendants' responses thereto shall be govemed by the dates

established under the applicable Case Management Schedule.

24. Additional Written Discovery

Additional interrogatories and requests for production of documents may be served by any

party only upon leave of court. Unless otherwise agreed to in writing among or between the

parties, service of and responses to request for admissions shall be governed by the applicable

Ohio Rules of Civil Procedure. The parties are strongly cautioned against the filing of repetitive

discovery.
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F. DEPOSITIONS

25. Defense Lead Counsel

Defendants shall select one Lead Counsel for each group of cases to coordinate with

counsel for plaintiffs the scheduling of depositions of the plaintiffs and the plaintiffs' product

identification witnesses in that group.

26. Depositions of Plaintiffs and of Plaintiffs' Product Identification Witnesses

a. General

Counsel for the plaintiffs in each group of cases shall coordinate the scheduling of

such depositions with Lead Counsel for the defendants for such group.

b. Logistics of Depositions

(i) Plaintiffs' depositions shall be taken in Cuyahoga County, Ohio, or

in any other location upon which the parties may agree.

(ii) Product identification witnesses' depositions shall be taken in any

location upon which the parties agree.

(iii) No more than two (2) plaintiffs' depositions shall be scheduled to

take place on any one day.

(iv) All depositions shall be scheduled with at least ten (10) days notice

unless such notice period is otherwise waived by all parties.

(v) For each such deposition the defendants shall identify one attorney

to act as a lead counsel for the purpose of asking general questions. All

defendants shall have the opportunity to examine each deponent. Every effort shall

be made to avoid: ( I) questions designed merely to elicit a recitation of

information already contained in the relevant discovery responses provided by the

plaintiff; and (2) the repetition of questions already asked of the deponent.

(vi) If a defendant conducts a deposition of a plaintiff or Product

Identification Witness and during said deposition additional exposures or job sites
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are developed by a defendant, plaintiff may amend the Product List/Work History

to ad the additional exposures or job sites developed.

If a defendant is not present at the deposition of the plaintiff or Product

Identification Witness because the Product List/Work History did not include

evidence that. said plaintiff or Product Identification Witness would identify said

defendant's products or liability at defendant's job site, then any information

developed during the deposition regarding said defendant cannot be used against

said defendant attrial without another party of record obtaining an order from the

court based upon a showing of good cause, permitting the same.

A defendant not implicated on the product identification list for that

witness nee&not attend the deposition of that witness, and shall have the right to

later depose that witness should that defendant be implicated aYthe initial

deposition.

•(vii) Whenever a defendant attends the deposition of a plaaintiff or

Product Identification Witness, because said Product List/Work History indicated

that witness would testify that plaintiff was exposed to that defendant's

asbestos-containing product(s) or worked at a premises liability defendant's job

site, and said witness during the course of the deposition is asked if he/she can

identify that defendant's product(s) or job site, and exposure to plaintiff, as

identified in his/her Product List/Work History, and said witness states under oath

that he/she cannot identify-said defendant's product(s) or job site as specified in

his/her Product List/Work History and a time when plaintiff reasonably may have

been exposed to that produet or job site, said defendant may file a motion

requesting costs for the time incurred in the preparation, travel to, and attendance

at said deposition. Unless plaintiff is able to demonstrate to the court that a

reasonabie basis existed at the time of the filing of the Product List/Work History
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upon which to believe said witness would identify said defendant's product(s) or

job site and exposure to plaintiff, the court shall assess costs in an amount which

the court deems to be reasonable and just under the circumstances.

(viii) With each deposition schedule, counsel for plaintiffs shall list all

cases in which each deponent is then expected to testify on the issue of product

identification. Defendants may conduct a thorough deposition of each product

identification witness. Duplicate depositions of product identification witnesses

will not be permitted, except for good cause shown. Defendants subsequently

named in a case in which a plaintiff or product identification witness has already

been deposed shall have the right to redepose those witnesses with regard to that

defendant's products. A product identification witness who has been deposed may

be redeposed if that witness is subsequently identified as a witness for another

plaintiff not identified prior to the initial deposition.

(ix) It is contemplated that depositions of plaintiffs and of product

identification witnesses will be completed in four hours, and every effort shall be

made by all parties to conclude each such deposition in that time frame. Under

exceptional circumstances, depositions may be scheduled for longer durations. If,

upon receipt of the deposition schedule, it becomes apparent to defendants that the

time allocated for a deposition is insufficient, Lead Counsel for defendants on such

deposition shall, at least five(5) days before the scheduled date of the deposition,

arrange for additional time to be allocated for such deposition, and shall so notify

all parties.

(x) At the commencement of each deposition of a plaintiff or a

plaintiff's product identification witness, the deponent will be fumished with a list

of all the defendants represented by counsel at thedeposition. Defense counsel

wiIl not be required to identify his/her client before cross-examining the deponent.
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Plaintiff s counsel will be allowed to ask direct questions of the deponent after the

defendants have completed their cross-examination. Plaintiff's counsel will not

lead the witness nor include the name of a specific product or company in his/her

direct examination of the deponent. Plaintiff's counsel will be allowed to refresh

the recollection of the witness by presenting a list of products or companies so

long as the list was written or dictated by the deponent - not counsel. The

deponent will also be allowed to view the photo album compiled by

Owens-Coming (or any other collection of photographs depicting products or

labels), but there will be no conference between the witness and plaintiff's counsel

during or after the photo review. At the conclusion of the direct examination,

counsel for any defendant affected by the direct will be permitted to re-cross the

deponent. Neither the direct nor the re-cross examinations shall be longer than

fifteen (15) minutes except with the agreement of all parties represented at the

deposition or with the approval of the court.

27. Plaintiff's De Bene Esse Depositions

If a discovery deposition of a plaintiff has not already been taken, the defendants

shall be permitted to conduct such a deposition at lease seven (7) days prior to the

scheduled de bene esse deposition. Except.as otherwise ordered by the Court, or by

stipulation of the parties, a de bene esse deposition shall not be taken unless each of the

following conditions has been met at lease fourteen (14) days prior to the date of the

discovery deposition: -

a. Plaintiff's counsel shall have provided written notice of the taking of the

deposition, together with a statement as to the reason for the taking of the deposition;

b. Plaintiff s counsel shall have served and filed verified answers to the

Master CDRs, together with all requested documents;

c. Plaintiffs counsel shall have provided to defendants:
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(1) authorizations for the release of medical, Social Security, and workers'

compensation records, and (2) copies of all discoverable medical records, reports

(including reports of experts), and any pathology and radiology materials in the

possession of plaintiff s counsel;

d. Plaintiff's counsel shall have provided to each defendant all employment

records of plaintiff, including, but not limited to, handwritten notes, diaries and pay stubs.

28. Cancellation of Previously Scheduled Depositions

In the event of the cancellation of the deposition of any party, counsel representing the

party shall notify each other counsel of the cancellation by telephone or by telecopy, during

normal business hours, no less than twenty-four (24) hours prior to the scheduled deposition. In

the event the deposition is cancelled with less than twenty-four (24) hours' notice without good

cause, the party canceling the deposition may, upon motion, be ordered to pay the reasonable fees

and expenses incurred by opposing counsel as a result of such late or inadequate notice of

cancellation, including, but not limited to, court reporter fees, deposition location fees, reasonable

attorney fees, travel costs and expenses.

G. MEDICAL EXAMINATIONS

29. Physical Examinations

The defendants, collectively, may require each plaintiff to undergo one medical

examination relating to plaintiff s claim for injuries. The examination may include, but is not

limited to: x-rays, CT scans, MRIs, pulmonary function studies, and blood tests, including arterial

blood gases. No surgical or invasive procedures, such as tissue removal, shall be perrrritted under

any circumstances. More than onephysical examination of each plaintiff may be pernntted, but

only for good cause shown, and then only by order of the Court: The provisions of Rule 35(B) of

the Ohio Rules of Civil Procedure shall apply to such examinations. All expenses for the defense

medical examination and procedures shall be paid by the requesting defendants. If the

examination is conducted outside the Cleveland metropolitan area, defendants shall reimburse the
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plaintiff for reasonable costs of travel, lodging and food associated with the examination.

Reasonable attempts shall be made to accommodate the plaintiff's work schedule. The provisions

of Ohio Revised Code Section 2317.02 shall apply with respect to the waiver of the

patient-physician privilege.

H. WITNESS AND EXFIIBIT LISTS AND EXPERT REPORTS

30. Identification of Expert and Lay Witnesses -- Reports and Prior Testimony

On or before the dates established in the applicable Case Management Schedule, the

plaintiff and the defendants must list all exhibits expected to be used at trial; identify all expert and

lay witnesses expected to be called at trial; provide reports of each medical expert witness who

examined the plaintiff or the plaintiffs x-ray material or pathology, or who reviewed the plaintiff's

records and is expected to testify regarding the plaintiff's diagnosis ("Consulting Medical

Witness"); provide reports or prior testimony of all other expert witnesses; and provide a

statement or summary of testimony for each lay witness. No expert witness will be permitted to

testify whose report or prior testimony was not served within the'-time prescribed by the applicable

Case Management Schedule. No lay witness will be permitted to testify whose statement or

summary of testimony was not served within the time prescribed by the applicable Case

Management Schedule.

31. Final Witness and Exhibits

Each party shall file and serve a Final Witness List and aFinal Exhibit List on the day

prescribed in the applicable Case Management Schedule. The final Witness List shall contain the

names of the expert and lay witnesses whom the parties actuallyintend to call to testify at trial,

whether that testimony be live, by videotape, or by written deposition. The final Exhibit List shall

include those exhibits actually intended to be used at trial. The final Witness List and the Final

Exhibit List may not include witnesses or exhibits not previously identified pursuant to the terms

of the Case Management Schedule. The purpose of the Final Witness and Exhibit Lists is to

reduce the number of witnesses and exhibits to those which will actually be needed for trial.
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32. Use of Prior Testimony

If any party intends to use the prior testimony of a witness, such testimony must be

identified by case name, case number, court, date, and page(s) and line(s) of transcript. A copy of

all such testimony, whether by deposition or trial transcript, must be furnished upon request to

any party by the date indicated in the applicable Case Management Schedule.

1. PROCEDURE FOR SEEKING DISMISSAL

33. ' Defendant's Request

On or before the date established in the applicable Case Management Schedule, any

defendant may request any counsel for the plaintiff, in writing, by certified mail, to agree to a

consent order dismissing that defendant, without prejudice, and otherwise than upon the merits.

The letter shall contain the specific reasons for seeking dismissal, and may include one or more

cases in a particular group of cases.

34. Plaintiff's Response

Within thirty (30) days of receiving such a dismissal letter, the plaintiff s counsel must

respond, in writing, by certified mail. Such response letter shall either agree to the defendant's

dismissal request, or must set forth the specific reasons for the refusal of the defendant's request

for dismissal.

35. Action on Refusal to Consent to Dismissal

Upon the failure of a plaintiffs counsel to respond in writing to a defendant's letter as set

forth above, defendant may petition the Court for an order of dismissal without prejudice and

otherwise than upon the merits. Refusal by a plaintiff to dismiss without prejudice and otherwise

than upon the merits does not preclude a defendant from filing a motion for summary judgment.

J. GROUPING OF PLAINTIFFS

36. General

All asbestos personal injury cases currentiy pending or hereafter filed in Cuyahoga County

shall be grouped for discovery and trial preparation purposes only, in the following manner:
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a. In groups of not to exceed fifty (50) plaintiffs;

b. Grouped according to the identity of plaintiff s counsel (e,g,: Michael

Kelley, Robert E. Sweeney, etc.);

c. Except as provided below for exigent cases, grouped in case number order

within the group;

d. Groups to rotate among plaintiffs' counsel. Each plaintiff s case will be

tried individually. The status of a particular group of plaintiffs shall not affect the

remaining groups and shall not accelerate or delay subsequent schedules.

37. Subsequent Groups

Subsequent groups will rotate monthly among plaintiffs' counsel. Liaison counsel for the

parties shall propose to the Court the groupings and Case Management Schedules for twelve neu,

groups every six months commencing on June 30, 2002 and December 31, 2002 and continuing

each six months thereafter until all cases are grouped and scheduled.

38. Exigent Cases

In the formulation of all subsequent groups, plaintiffs' counsel may identify no more than

three (3) plaintiffs per group who may be moved up out of case number order.

K. SANCTIONS

39. General

The concept of grouping plaintiffs' claims for pre-trial case management will succeed only

if all counsel commit themselves to meeting the deadlines set forth in-the individual Case

Management Schedules. Failures to comply with these deadlines shall result in the sanctions set

forth below.

40. Plaintiff's Failure to Comply

If a plaintiff fails to meet a deadline established in the applicable Case Management

Schedule; fails to provide answers to defendants' authorized supplemental discovery requests;
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fails to provide the witness lists; fails to provide the required report or representative testimony

of an expert: fails to provide statements of the testimony of lay witnesses; absent a showing of

good cause fails to appear to for deposition or for a medical examination at the time schedules; or

fails to provide exhibit lists, a Notice of Failure to Comply shall be served upon plaintiff's counsel

by any defendant affected by such failure. Service of such notice shall be made upon all counsel

of record. A plaintiff shall have ten (10) working days after service of the Notice of Failure to

Comply within which to cure the identified failure. should the plaintiff fail to cure the failure,

upon motion that plaintiff's case (including the claim of his or her spouse) may be removed from

its presently assigned group. Any case so removed shall be assigned to the next group of cases to

be created for counsel for such plaintiff.

42. Defendant's Failure to Comply

Should any defendant fail to meet the deadlines set forth in any Case Management

Schedule, the plaintiffs' counsel shall serve a Notice of Failure to Comply upon such defendant.

Such defendant shall have ten (10) working days from receipt of the notification within which to

comply. If the defendant fails to cure the failure, upon motion, the Court may compel

compliance. If the Court finds that the defendant has thereafter failed to comply as ordered, the

Court may entertain the application of the full range of sanctions permitted under Rule 37(B) of

the Ohio Rules of Civil Procedure.

IT IS SO ORDERED.

DATED: 10-30-01

JJUDGE HARRY H. HANNA

JUDGE LEO M. SPELLACY

Received for filing October 30, 2001
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CASE MANAGEMENT SCHEDULE

EXHIBIT A
SAMPLE

(Parenthetical references are to paragraphs of the General
Personal Injury Asbestos Case Management Order No. 1)
PLAINTIFF CASE NUMBER

PLAINTIFF

DATE BY WHICH
ACTIVITY IS TO BE

COMPLETED DEFENDANT

Starting Date
/200 )

Response to Certified Mail

[Day 15]

[Day 30
Request for dismissal without
prejudice.

Depositions of employers may [Day 35]

-19-

Certified mail
request for
dismissal without
prejudice. (1.32)

Depositions of
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commence.

Denositions of Defendants [Day 50-Day 100]

[Day 115]

File and serve opposition to [Day 130]
motions for summary judgment
or consents for dismissal.

[Day 137]

employers may
commence.

Depositions of
Plaintiff and
product identifi-
cation witnesses.
Motions for summary
judgment to be
filed and served.

Defendants' reply
to Plaintiff's
opposition to
motion for summary
judgment.

[Day 145]

Pretrial: rulings on
dispositive motions;
establishment of
final pretrial pro-
cedures; settlement
negotiations.

[Day 150] Medical exam of
Plaintiff may
commence. (G.27)

Identify expert and lay
witnesses. Provide
reports of consulting
medical experts and
reports, or representative
prior testimony, of all
other experts. Provide
statement of testimony for
each lay witness. Provide
expected exhibit list.

[Day 180]

[Day 270] Identify expert and
lay witnesses. Pro-
vide reports of
ConsultingMedical
Experts and
reports, or repre-
sentative prior
testimony, of all
other experts.
Provide statement
of testimony for
each lay witness.
Provide expected
exhibit list.

Exchange final witness and [Day 300] Exchange final wit-
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Exhibit lists (H.30) ness and Exhibit
lists (H.30)

identify prior testimony of Identify prior any
witness intended to be used testimony of any
at trial. witness intended

to be used at
trial.

[Day 310]

Pretrial to rule on
all outstanding mo-
tions; final settle-
ment coxiference.

Serve written designations [Day 315] Serve written des-
of page and line numbers of signations of page
prior testimony to be used and line numbers
at trial. Serve trial brief. of prior testimony

to be used at
trial. Serve at
Trial.

Serve written Counterdesig- [Day 3201 Serve written
nation of page and line Counterdesignation
numbers of nrior testimony of page and line
to be used at trial. numbers of prior

testimony to be
used at trial.

[Day 330]

Trial of each Plain-
tiff's case in order
of case number.
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EXHIBIT B

IN THE COURT OF COMMON PLEAS
CUYAHOGA COUNTY, OHIO

CASE NO.

Plaintiff(s), ) JUDGE HARRY A. HANNA
JUDGE LEO M. SPELLACY

v. DEFENDANTS' MASTER
_ ). CONSOLIDATED DISCOVERY

REQUESTS TO PLAINTIFFS

Defendants

Pursuant to Rules 33, 34 and 36 of the Ohio Rules of Civil

Procedure, defendants propound the following Master Consolidated

Discovery Requests including Interrogatories, and Requests for

Production of Documents to each plaintiff. The interrogatories

are to be answered under oath by each plaintiff listed above; and

the documentsrequested are to be produced or objections thereto

served on all defendants'attorneys within ninety (90) days of

service hereof.

These Consolidated Discovery Requests are continuing in

nature and require eachpiaintiff to file supplemental answers

in accordance with Rule 26(e) of the Ohio Rules if further or

different information is obtained after the initial answers and

before trial, including in such supplemental answers the date

upon and manner in which such further or different information

came to eachplaintiff's attention.

EXPLANATION AND DEFINITIONS

This document includes both interrogatories and a request

for production of documents. The documents to be produced are

in each instance identified by responses to the interrogatories

contained herein.

As used in these interrogatories and document requests, the

terms listed below are defined as follows:

(A) "You", "your", "yourself", "plaintiff" or."plaintiffs"
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means each plaintiff, each individual allegedly exoosed to

asbestos, and all other persons acting or purporting to act on

each plaintiff's behal£.

(B) "Defendants", unless otherwise specified, means any

defendant named as a party to this action, as well as any

predecessors in interest to any named defendants, and all other

subsidiaries or divisions of any named defendants.

(C) "Document" or "documents" means any writing of any

kind, including originals and all non-identical copies (whether

different from the originals by reason of any notation made on

such copies or otherwise), including without limitation

correspondence, memoranda, notes, desk calendars, diaries,

statistics, letters, telegrams, minutes, contracts, reports,

studies, checks, invoices, statements, receipts, returns

warranties, guarantees, summaries, pamphlets, books,

prospectuses, inter-office and intra-office communications,

offers, notationsofany sort of conversations,telephonecalls,

meetinas or other communications, bulletins, magazines,

publications, printer matter, photographs, computer printouts,

teletypes, telefax, invoices, worksheets and all drafts,

alterations, modifications, changes and amendments of any of the

foregoing tapes, tape recordings, transcripts, graphic or aural

records or representations of any kind, and electronic,

mechanical or electric records or representations of any kind,

of which each plaintiff has knowledge or which are now or were

formerly in each plaintiff's actual or constructive possession,

custody or control.

(D) "Possession, custody or control" includes the joint or

several possession, custody or control not only by the person to

whom these interrogatories and requests are addressed, but also

the joint or several possession, custody or control by each or
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any other person acting or purporting to act on behalf of the

person, whether as employee, attorney, accountant, agent,

sponsor, spokesman, or otherwise.

2

(E) "Relates to" means supports, evidences, describes,

mentions, refers to, contradicts or comprises.

(F) "Person" means any natural person, firm, corporation,

partnership, proprietorship, joint venture, organization, group

of natural persons, or other association separately identifiable,

whether or not such association has a separate juristic existence

in its own right.

(G) "Identify", "identity" and "identification", when used

to refer to an entity other than a natural person, means to

state its full name, the present or last known address of its

principal office or place of doing business, and the type of

entity (e.g., corporation, partnership, unincorporated

association).

(H) "Identify", identity" and identification", when used

to refer to a natural person, means to state the following:

(1) the person's full name and present or last known

home address, home telephone number, business address and

business telephone number;

(2) The person's present title and employer or other

business affiliation;

(3) the person's home address, home telephone number,

business address and business telephone number at the time of the

actions at which each interrogatory is directed: and

(4) his employer and title at the time of the actions

at which each interrogatory is directed.
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(I) "Identify", "identity" and "identification", when used

to refer to a document, mean to state the following:

(1) the subject of the document;

(2) the title of the document;

3

(3) the type of document (e.g., letter, memorandum,

telegraph, chart);

(4) the date of the document, or if the specific date

thereof is unknown, the month and year or other best

approximation of such date;

(5) the identity of the person or persons who wrote,

contributed to, nrepared or originated such document; and

(6) the present or last known location and custodian

of the document.

(J) "His" means his and/or her and "he" means he and/or

she.

INSTRUCTIONS

(A) With Respect to each interrogatory, in addition to

supplying the information asked for and identifying the specific

documents referred to, identify all documents which were referred

to in preparing your answers thereto.

(B) If any document identified in an answer to an

interrogatory was, but is no longer in your possession or subject

to your custody or control, or was known to you, but is no longer

in existence, state what disposition was made of it or what

became of it.

(C) If any document is withheld from production hereunder

on the basis of a claim of privilege or otherwise, identify each

such document and the grounds upon which its production is being
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withheld.

(D) Attached to these interrogatories and request for

production of documents is a medical authorization to obtain the

plaintiff's medical records. This medical authorization should

be signed by the plaintiff and returned with the Answers to

interrogatories.

INTERROGATORIES

1. Please state the following:
a) Your Full name:
ANSWER:

4

b) All of the names by whom you have been know, including
nicknames, maiden names or. aliases:

ANSWER:

c) Your present address and the date you first resided at
that address:

ANSWER:

d) The addresses at which you have resided for five(5)
years prior to this date:

ANSWER:

e) Your Social Security number:

ANSWER:

f) Your date of birth:

ANSWER:

5

1. Are you employed?
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ANSWER:

If your answer is in the affirmative, please state your
current occupation, place of employment, and the date
you first became so employed:

b) If your answer is in the negative, please state your
last occupation, your last place of employment, the
date you last worked and your reason(s) for not working

since that time:

3. State the following with respect to yourparents:

a) The names of your mother and father:

ANSWER:

b) Their dates of birth:

ANSWER:

6

c) Their current health conditions:

ANSWER:

d) If deceased,their date of death:

ANSWER:

e) Ifdeceased, their cause of death:

ANSWER:

Do you have any brothers and/or sisters?

-27-

29



ANSWER:

If your answer is in the affirmative, please state the
following for each such brother and/or sister:

a) The names and addresses of each such brother and/or
sister:

ANSWER:

7

b) The age of each such brother and/or sister:

ANSWER:

The current health condition of each such brother
and/or sister:

ANSWER:

d) If deceased, the age at death for each deceased brother
and/or sister:

ANSWER:

e) If deceased, the cause of death for each deceased

brother and/or sister:

ANSWER:

5. Has any member of your family ever filed a suit for an

asbestos-related disease?

ANSWER:

8

If your answer is in the affirmative, please state the following:

a) Identify the name of the family member:
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ANSWER:

b) Their relationship(s) to you:

ANSWER:

c) The case name(s), court(s) and case number(s) of the
lawsuit(s):

6. If you are currently married, state the following:

a) The date of marriage:

ANSWER:

b) Your spouse's name:

AIJSWER :

9

c) Your spouse's date of birth;

ANSWER:

d) Your spouse's Social Security number:

ANSWER:

e) Your spouse's occupation:

ANSWER:

f) The name and address of your spouse's employer:

ANSWER:
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10

h) The amount of our spouse's average gross monthly
salary:

ANSWER:

i) Whether your spouse was financially dependent upon you
atthe commencement of this action.

ANSWER:

j) Whether your and your spouse were ever voluntarily or
legally separated?

ANSWER:

k) If applicable, state the circumstances, inclusive dates
and length of time of any such legal or voluntary
separation.

7. Have you ever had any previous marriages?

ANSWER:

11

If the answer is in the affirmative, please state the
following,

a) The name(s) of any former spouse(s);

ANSWER:

b) The address(es) of any former spouse(s):

ANSWER:
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d) If terminated by court order, the court(s), city or
cities, and the circumstances under which the marriage
or marriages were dissolved or terminated:

ANSWER:

8. Do you have any children?

ANSWER:

12

If the answer is in the affirmative, please state the
following for each child:

a) The name of each such child:

ANSWER:

b) The address of each such child:

ANSWER:

c) The age of each such child:

ANSWER:

cl) The occupation of each such child:

ANSWER:

The current health condition, including specific
medical problems, of each such child:

ANSWER:

13

f) Whether any such child is financially dependent upon
you. If so, state the name of such dependent child.
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ANSWER:

g) If any child is deceased, state his or her date of
death, cause of deach, and age at death:

9. Is anyone who is not listed in the preceding interrogatory
financially dependent upon you?

If the answer is in the affirmative, please state the
following:

a) The name of each such dependent:

ANSWER:

b) The date of birth of each such dependent:

ANSWER:

14

c) The relationship of each such dependent to you:

ANSWER:

d) Whether you have legal custody of each such dependent:

ANSWER:

e) If custody was awarded to you by court decree, state
the date such custody was obtained for each such
dependent:

ANSWER:

32_
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If the answer is in the affirmative, please state the

following;

ANSWER:

15

11. Have you ever enrolled in or attended any colleges,
vocational schools,m union sponsored training, or
correspondence courses?

ANSWER:

If the answer is in the affirmative, please state the
following:

ANSWER:

b) The date(s) attended:

ANSWER:

c) Courses of study;

ANSWER:

d) Degree(s) orcertification received, if any, for each
such enrollment or attendance:

ANSWER:

16

12. Have you ever been a member of the Armed Forces?

ANSWER:
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if the answer is in the affirmative, please state the
following:

ANSWER:

b) Serial number:

ANSWER:

c) Veteran's Administration Number (if applicable):

ANSWER:

d) The dates of service ending with the date of last
discharge:

ANSWER:

17

e) The highest rank or grade held:

ANSWER:

f) The type of discharge:

ANSWER:

g) The type of technical education or training received
and the length of such training:

ANSWER:

i) Whether you were ever exposed to asbestos, or asbestos-
containing products during your military service.

ANSWER:
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j) If answer is affirmative, please describe in detail the
manner in which you were exposed, the type of duties
being performed, and the product to which you were
exposed.

ANSWER:

13. Have you ever been convicted of a crime other than a traffic

offense?

ANSWER:

If the answer is in the affirmative, please state fully in
detail the following:

a) The date(s), place(s), court(s) and nature(s)

conviction:

ANSWER:

14. Have you filed a suit for damages for any injuries?

If the answer is in the affirmative, please state the

following:

a) Names and addresses of all the plaintiffs, defendants
and their attorneys for each such action:

ANSWER:

19

b) The case number, court, place and date of filing for
each such action:
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c) The nature and extent of injuries claimed for each such
action:

ANSWER:

d) The present status of each suit, and if concluded, the
final result, including the amount of any settlements
or judgments for each such action:

ANSWER:

15. Have you ever filed a Workers' Compensation Claim?

ANSWER:

If your answer is in the affirmative, please state the
following:

20

a) The claim number for each and every claim:

ANSWER:

b) The employer under whicheachand every claim was
filed:

ANSWER;

c) State the allowed conditions for each and every claim:

ANSWER:

d) State the amount of any compensation received for each
and every claim:

e) The present status of each and every claim:

38



ANSWER:

21

16. Have you ever usedcigarettes, cigars, or pipe or other
tobacco products of any kind?

ANSWER:

If the answer is in the affirmative, please state the
following:

a) The dates and time periods during which each type of
tobaccoproduct was smoked or used:

b) The types of tobacco products you smoked or used and
as to each such product whether the smoke was inhaled
or was not inhaled:

ANSWER:

c) The daily frequency with which tobacco products were
smoked or used ( i.e., 2 packs of cigarettes daily, 3
cigars daily, 2 pipefuls daily, etc.):

ANSWER:

d) For any time period during which use oftobacco
products stopped, state the dates during which your use
ceased and the reasons why the use stopped:

ANSWER:

22

e) For any time period when the use of tobacco products
began after a period of having stopped, state the

reasons for restarting: .

ANSWER:
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f) If you ever smoked cigarettes, please state the average
number of packs per day and brand so consumed in each
of the following periods from 1930 to the present time:

ANSWER

1. 1930 to 1935 Brand(s)
2. 1936 to 1939 Brand(s)

3. 1940 to 1945 Brand(s)

4. 1946 to 1949 Brand(s)

5. 1950 to 1955 Brand(s)

6. 1956 to 1959 Brand(s)

7. 1960 to 1965 Brand(s)

8. 1966 to 1969 Brand(s)

9. 1970 to 1975 Brand(s)

10. 1976 to 1979 Brand(s)

11. 1980 to 1985 Brand(s)

12. 1986 to pres. Brand(s)

g) If advice was ever given to you by any physician to
stop smoking or using tobacco products, identify each
physician who gave such advice, the dates on which the
advice was given and also state whether the advice was
followed:

23

h) Are you award of the United States Surgeon General's
warningplaced on all cigarette packages and
advertisements;

i) If the answer tosubpart (h) is in affirmative, please
indicate the date on which you first became aware of
such.warning:

ANSWER:
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j) Did you stop smoking at the time you became aware of
such warning?

ANSWER:

17. Has any diagnosis and/or prognosis of your medical condition
been made as a result of any illnessor conditions allegedly
sustained as a result of any exposure to asbestos or
asbestos-containing products?
ANSWER:

If the answer is in the affirmative, please state the
following:

a) Each and every diagnosis which has been made:

ANSWER:

24

b) The date(s) of any such diagnosis:

ANSWER:

c) Identify each person making any such diagnosis:

ANSWER:

d) The prognosis made for each and every diagnosis:

ANSWER:

e) Identify each person making any such prognosis:

ANSWER:

f) The date of last prognosis regarding any diagnosis:

ANSWER;
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f) The date the condition or conditions diagnosed first
manifested symptoms:

ANSWER:

18: For each and every symptom, indication, malaise, or
affliction whicki you contend to be directly or indirectly
related to any asbestos-related disease, disability or
physical condition, please state the following:

a) The nature and description of such symptom:

ANSWER:

b) The date, time, place and manner inwhich such symptom
first manifested itself or was made known to you,
including allpertinent information as to the source
of such knowledge:

c) Whether you contend such symptom is related in any
fashion to your exposure to asbestos, and the nature
andextent of such relationship:

ANSWER:

d) All facts and opinions on which you rely in alleging
that the symptoms identified are related to exposure

to asbestos:

26

19. Has any diagnosis and/or prognosis of your medical condition
been made as a result of any illness or conditions allegedly
sustained as a result of any exposure to silica or silica-
containing products?
ANSWER:

If the answer is in the affirmative, please state the
following:
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a) Each and every diagnosis which has been made:

ANSWER:

b) The date(s) of any such diagnosis:

ANSWER:

c) Identify each person making any such diagnosis:

ANSWER:

27

d) The prognosis made for each and every diagnosis:

ANSWER:

e) Identify each person making any such prognosis:

ANSWER:

f) The date of last prognosis regarding any diagnosis:

ANSWER:

g) The date the condition or conditions diagnosed first
manifested symptoms:

ANSWER:

28

b) The date, time, place and manner in which such symptom
first manifested itself or was made known to you,
including all pertinent information as to the source
of such knowledge:

43



c) Whether you contend such symptom is related in any
fashion to your exposure to silica, and the nature and
extent of such relationship:

ANSWER:

d) All facts and opinions on which you rely in alleging
that the symptoms identified are related to exposure
to silica. . .

ANSWER:

21. Have you ever been hospitalized, operated upon, or confined
to an institution, including nursing homes or extended care
facilities?

ANSWER:

If the answer is in the affirmative, please state the
following:

a) Names and addresses of all hospitals or institutions
involved:

29

b) The beginning and ending dates of each period of
hospitalization or institutionalization;

ANSWER:

The nature of the illness, injury or complaint for
which you were admitted;

ANSWER:

d) The names and addresses and relationship to you of all
persons who treated or examined you:
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22. With respect to each physician, not listed in the preceding
interrogatory, who examined or treated you during your
lifetime to ciate,state the following:

a) Identify each physician and his address;

ANSWER:

b) List the complaint you had that caused you to see each
particular physician;

ANSWER:

30

c) The type of examination, the diagnosis and type of
treatment that each doctor gave you;

ANSWER:

d) The date or.dates on which you were examined, diagnosed
and treated by each particular physician:

ANSWER:

23. Have you ever had x-rays taken of your chest other than at
any of the institutions listed previously, including x-rays
performed by the Armed Forces, employers or unions?

ANSWER:

If the answer is in the affirmative, please state the
following for each set of x-rays taken:

a) Name and address of the office or hospital where each
set of x-rays was taken:

ANSWER:

31
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b) The reason(s) why such x-rays were taken;

ANSWER:

c) Whether anything was reported to you,and the nature
of any such report(s), as being the ex-ray diagnosis;

ANSWER:

d) Who paid to have the x-rays taken;

ANSWER:

e) The names and addresses of any physicians, hospitals,
clinics, or other persons to whom copies of x-ray
reports were sent:

ANSWER:

24. Have you ever had a pulmonary function test ("PFT") or
breathing test?

ANSWER:

32

If the answer is in the affirmative, please state for each
such test;

a) Name and address of the office or hospital where each
such PFT or breathing test was taken:

ANSWER:

b) The reason(s) why such PFT or breathing test was taken;

ANSWER:

c) Whether anything was reported to you, and the nature
of any such report(s), as being the PFT or breathing
test diagnosis:
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25. Have you ever had any of the following conditions? Please
place an "X" next to the appropriate answer and state the
date of diagnosis for each such condition:

a) bronchitis
b) emphysema
c) asthma
d) tuberculosis
e) Chronic Obstructive

Pulmonary Disease

Yes No Date of Diagnosis

33
f) pneumonia
g) high blood pressure
h) heart trouble
i) skin cancer
j) diverticulitis
k) nolitis
1) ulcers
m) polyps
n) jaundice
o) arthritis
p) gout

26. Have you used any drugs or medicines during the past ten
(10) years in connection with any injury, complaint or
illness?

ANSWER:

If your answer is in the affirmative, please state fully in
detail:

a) A description of each item, including its name and
dosage:

ANSWER:

34

b) Identify the physician who prescribed each item, if
any:

ANSWER:

c) The injury, complaint or illness for which each item
was prescribed or used:

ANSWER:
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d) The dates during which each item was used:

ANSWER:

27. Have you ever been discharged, or voluntarilyleft a job;
or changed residence due to health reasons?

ANSWER:

If the answer is in the affirmative, please state in detail
the dates, places and circumstances:

ANSWER:

35

28. Have you ever received financial benefits (other than
wages), either directly or indirectly, from any source at
any time in your lifetime (including but not limited to
government agencies, illness or disability wages from
employers, life or health insurance companies, service
providers or others)?

If the answer is in the affirmative, pleaseindicate the
following:

ANSWER:

b) The source of each such payment(s):
ANSWER:

c) The time period and amount of each such payment(s):

ANSWER:

d) The reason for each such payment(s):
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ANSWER:

36

e) The identity of all persons, including but notlimited
to physicians, insurance carriers, government employees
or others who participated in the determination of each
such payment(s):

ANSWER:

29. Please identify each of your employers in whose employ you
claim you were exposed to asbestos. Include in your answer
the following:

a) the name, address and telephone number-for each such
employer;

ANSWER:

b) For each such employer, indicate the jobsite, address
and inclusive dates of claimed exposure:

ANSWER:

c) Your job title and work description for each such
employment of claimed exposure:

ANSWER:

d) The dates of such employment of claimed exposure:

ANSWER:

37

e) The length of time youspent on each jobsite:
ANSWER;

f) The manufacturer, or if the manufacturer is unknown,
the trade name and/or the generic type of each and
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every product.which you believe contained asbestos,
to which you were exposed during each suchemployment,
and the dates from the first exposure to the last
exposure:

ANSWER:

g) Whether the jobs were inside work or outside.work:

ANSWER:

30. Foreach exposure to asbestos and to products youbelieve
contained asbestos that are listed in the answer to
Interrogatory29, please state the name andaddress of each
co-worker who has knowledge that these exposures occurred.

ANSWER:

38

31. Please identify each of your employers in whose employ you
claim you were exposed to silica. Include in youranswer
the following:

a) The name, address and telephone number for each such
employer;

ANSWER:

b) For each such employer, indicate the jobsite, address
and inclusive dates of claimed exposure:

ANSWER:

c) Your job title and work description for each such
employment of claimed exposure:

ANSWER:

e) The length of timeyou spent on each jobsite:

ANSWER:
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f) The manufacturer, or if the manufacturer is unknown,
the trade name and/or the generic type of each and
.every product which you believe contained silica, to
which you were exposed during each such employment, and

the dates from the first exposure to the last exposure:

ANSWER:

g) Whether the.jobswere inside work oroutside work:

ANSWER:

h) For each job, whether it involved new construction,
repair, replacement or tear-out (specify which) :

ANSWER:

32. For each exposure to silica and to products you believe
contained silica that are listed in the answer to
Interrogatory 31, please state the name and address of each
co-worker who has knowledge that these exposures occurred.

ANSWER:

33. Please state whether safety equipment such as respirators
or masks to reduce exposure to asbestos and/or silica
material was provided or required by any of your employers

(specify which).:

40

If the answer is in the affirmative, please state:

a) Whether you used the masks or respirators:

ANSWER:

b) If so, identify the jobsitesat which you used such
masks or respirators:
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34. State whether showers were provided for each such
employment:

ANSWER:

35. Statewhether separate lockers for work and personal
clothing were provided for each suchemployment:

41

36, Have you ever been a member of any trade or labor union?

ANSWER:

For each and every membership please list the following:

a) The union,including the local designation for each
such union membership:

ANSWER:

b) The beginning and ending dates of inembership(s)and the
reasons why such membership(s) was terminated:

c) The types of work authorized to perform by virtue of
each and every membership:

ANSWER;

d) The places, dates and offices held or the committees
on which you served in both the local and international
union(s) for each such membership;

ANSWER:
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Whether union meetings are or were regularly attended
in reference to each such membership:

ANSWER:

f) The names of eadh and every publication(s) received
from the unions and the dates and frequency with which
they were received:

g) The frequency with which such publications are or were
read (i.e., regularly, occasionally, rarely):

ANSWER:

37. State whether the you were exposed to asbestos or asbestos-
containing products which were manufacturer, sold,produced,
prepared or distributed by any entity not named as a
defendant in this lawsuit. If so, identify the
manufacturer, the product and the dates of exposure.

38. Have you ever been exposed to asbestos or asbestos-
containing products outside the workplace?

43

if the answer is in the affirmative, please state the
following:

a) The date of each such exposure:

ANSWER:

b) The place of each such exposure:

ANSWER:
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d) The trade name(s) and/or manufacturer(s) of the
asbestos containing product(s) for each such exposure:

ANSWER:

e) The names and addresses of each individual with
knowledge to corroborate each such exposure:

ANSWER:

44
39. State whether you have ever received any instruction,

recommendations or warnings of any kind regarding each
asbestos-containing product to which you wereexposed (i.e.,
printed on container or package, tag, covering, or
instruction sheet accompanying the product, etc.):

40. State whether you ever received any instructions or
recommendations by your employer or superior at any time
regarding the safety precautions to be taken when using each
asbestos-containing product to which you were exposed,
including, but not limited to, the creation, inhalation or
ingestion of dust.

ANSWER:

41. Did you at any time receive, have knowledge of, or possess
any advice, publication, warning, order, directive,
requirement or recommendation,written or oral, which
purported to either advise or warn you of the possible
harmful effects of exposure to or inhalation of, asbestos,
asbestos-containing materials, silica, or silica-containing
materials?

ANSWER:

42. Did you at any time receive, have knowledge of, or possess
any advice, publication, warning, order, directive,
requirement or recommendation, either written or oral, which
purported to advise or recommend techniques, methods or
equipment which would serve to reduce or guard against such
potentially harmful exposure?

ANSWER:
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If the answer is in the affirmative, please state the

followingc

a) The nature and exact working of such advice, warning,
recommendation etc.:

ANSWER:

b) The complete identity of each source of.such advice,
warning or recommendation, etc.:

ANSWER:

The date, time, place and manner and circumstance5when
each such advice, warning, recommendation, etc. was

given:

ANSWER:

e) Identify each and every co-worker or similar member of
your trade and occupation who also received the same
or similar advice, warning, recommendation, etc.:

ANSWER:

46

43. Have you ever provided testimony, or been SPRINT interviewed
ina lawsuit?

If the answer is in the affirmative, please state the

following:
a) The name of the case and case number for which each

such testimony or SPRINT interview was given:

ANSWER:

b) The nature of each such proceeding and/or testimony:
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ANSWER:

c) The approximatedate when each such testimony and/or
SPRINT interview was given:

ANSWER:

44. Have you ever been exposed to radiation medically,
incidentally or occupationally?

ANSWER:

47

If the answer is int he affirmative, describe the
circumstances of exposure and date or dates of exposure:

ANSWER:

45. State the nature, extent and frequency ofany physical
examinations which any of your employers required or made
available to you, and the frequency (with specific dates)
with which you submitted to such examinations.

ANSWER:

46. Please state whether you have obtained any judgments,
settlements, or compromises, payments from or entered into
any agreements with any person or entity arising from
exposure to asbestos, asbestas-containing products, silica
or silica containing products.

ANSWER:

If the answer is in the affirmative, please state:

a) The amount of such each and every judgment, settlement,
compromise or payment:

ANSWER:

48

b) The date upon which each such judgment, settlement,
compromise or payment was received;
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ANSWER:

The person or entity from whom such judgment,
settlement, compromise or payment was received:

ANSWER:

47. Please state whether you have entered into any agreement
with any party or non-party to this litigation regarding
future claims or payments resulting from your alleged
exposure to asbestos, asbestos -containingproducts, silica
or silica-containing products.

ANSWER:

If the answer is in the affirmative, please state:

a) The amount of consideration for each such agreement:

ANSWER:

b) The date upon which each agreement was entered into:
ANSWER:

49

c) The person or entity with whom each such agreement was
reached:

ANSWER:

d) The dates upon which each such payment is to be
received:

ANSWER:

REQUEST FOR PRODUCTION OF DOCUMENTS
1. Identify and produce all literature or other documents which

relate to the product or products, allegedly containing
asbestos and/or silica, to which you claim you were exposed
which are in your possession or in the possession of your
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attorney.

Identify and produce your complete work history including
,the location of eachand every jobsite at which you worked
wherein you claim you were exposed to asbestos and/or
silica. for each such jobsite, state the dates you were
present, the lengthof time you spent at each jobsite, the
name and manufacturers ofeach asbestos-containing product
to which you were exposedat each jobsite, the name of your
employer, the type of work you performed, and the names and
addresses of each co-worker with whom you worked.

3. Identify andproduce all literature or other documents in
your possession or in the possession of your attorney, that
constitute or relate to advice, warnings,-orders,
directives,.requirements or recommendations, which purported
to advise you of the possible harmful effects of exposure
to asbestos or asbestos-containing products, or of
techniques, methods, or equipment which would serve to
.reduceor guard against such exposure.

4. Identify and product all literature or other documents which
.relate to your claim of conspiracy as to each-defendant
named in this lawsuit.

5. Identify and produce all medical records and reports in your
possession or in the possessionof your attorney.

6. Copies of all bills and receipts formedical services,
drugs, medication, doctors' fees or other expenses incurred
as a result of the injuries you allege you received relevant
to this lawsuit.

50

7. All documents regarding any and all x-ray screening and the
results thereof.

8. Identify and produce tax returns for the last ten (10)
years, a Social Security Statement of Earnings, and any
other documents relating to income earned in the last ten
(10) years which are in your possession or in the possession
of your attorney.

9. Identify and product all non-medical expert reports which
are in your possession or in the possession of your
attorney.

10. Identify and produce all documents and prior testimonies of
which you have knowledge which relate to your allegation
that you are entitled to receive punitive or exemplary
damages.

11. Identify and produce the names and full addresses of all
persons you expect to call as expert witnesses at trial,
including a summary of the testimony thateach witness is
expected to give.

12. Identify and produce the names and full addresses of'all
non-experts you expect to call as witnesses at trial
including a summary of the testimony that each witness is
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expected to give.

13. Documents in your possession constituting or relating to
your employment history including, but not limited to,
documents which would indicate the place(s) or department(s)
of your employer(s) in which you worked, the dates worked,
and the names of co-workers with whom you worked at each job

or jobsite.

14. Any lists which have been prepared or which have been
prepared by others on your behalf which indicate the types
of products to which you claim you were exposed, and the
names of the manufacturers, installers, distributors,
sellers, suppliers and outside contractors of those
products.

15. Alldocuments pertaining to union memberships, meetings or
eventsrelating to the discussions or warnings given
concerning hazardous exposures in the workplace and
precautions to be taken.

16. Any and all documents or photographs you have reviewed or
will review in preparation for any testimony you may give
in this case or as a co-worker in any other case.

17. Identify and product all documents, other than those
previously identified in your responses to these requests,
that you expect to offer as evidence at trial.

18. Copies of all documents supporting the itemization of
damages you claim in this suit.

51

AUTHORIZATION FOR RELEASE OF MEDICAL INFORMATION

TO:

This is authority for you to permit any attorney of record,
or his or her agent, or any records serviceor its agents, to
copy, inspect, and examine any and all records, charts, reports,
pathology materials, original x-rays, x-ray reports, in your
possession pertaining to all examinations and treatments rendered
to:

NAME:

S5 #:
DOB:

DATE

This authorization shall remain valid for a period of eight
months from the date set forth herein and authorize the provider
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to honor all requests for records and/or other materials made
within that period of time.

STATE OF OHIO
S8:

COUNTY OF

SWORN AND TO SUBSCRIBED before me, a notary public in and
for said county and state on this _ day of 19

NOTARY PUBLIC

PHOTCOPIES OF THIS AUTHORIZATION SHALL BE MADE AND SHALL HAVE
THE SAMEAUTHORITY AS THE ORIGINAL

*Name of party seeking to provide his or her medical release.

52

AUTHORIZATION FOR RELEASE OF WORKERS' COMPENSATION INFORMATION

TO:

This is authority for you to permit any attorney of record,

or any agent of any attorney of record, to copy, inspect, and

examine any and all records, correspondence, medicalreports,in

your possession pertaining to any and all Workers' Compensation

claims involving:

NAME:

SS#:

DOB:

CLAIM NO:

PHOTOCOPIES OF THIS AUTHORIZATION SHALL BE MADE AND SHALL HAVE
THE SAMEAUTHORITY AS THE ORIGINAL.

DATE:

STATE OF OHIO
ss:

COUNTY OF

SWORN TO AND SUBSCRIBED before me, a notary public in and

for said county and state on this _ day of _, 19 ,

NOTARY PUBLIC
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EXHIBIT C

IN THE COURT OF COMMON PLEAS
CUYAHOGA COUNTY, OHIO

IN RE:.

ASBESTOS LITIGATION

DEFENDANT'S MASTER
CONSOLIDATED DISCOVERY
REQUESTS TO PLAINTIFFS
FOR DEATH CASES

Pursuant to Rules 33, 34 and 36 of the Ohio Rules of Civil

Procedure, defendants propound the following Master Consolidated

discovery Requests including Interrogatories, Requests for

Admissions and Requests for Production ofDocuments to each

plaintiff. The Interrogatories are to be answered under oath by

each plaintiff listed above; the Requests for Admissions are to

be answered or objected to by the each plaintiff or his attorney;

and the documents requested are to be produced or objections

thereto served on all defendants' attorneys within twenty-eight

(28) days of service hereof.

TheseConsolidated Discovery Requests are continuing in

nature and require each plaintiff to file supplemental answers

in accordance with Rule 26(e) of the Ohio Rules if further or

different information is obtained after the initial answers and

before trial, including in such supplemental answers the date

upon and manner in which such further or different information

came to each plaintiff's attention.
1

EXPLANATION AND DEFINITIONS

This document includes both interrogatories and a request

for production of documents. The documents to be produced are
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in each instance identified by responses to the interrogatories

contained herein.

As used in these interrogatories and document requests, the

terms listed below are defined as follows:

(A) "You", "your", "yourself", "plaintiff" or "plaintiffs"

means each plaintiff, each individual allegedly exposed to

asbestos, (the decedent, if applicable), and all other persons

acting or purporting to act on each plaintiff's behalf.

(b) "Defendants",unless otherwise specified, means any

defendant named as a party to this action, as well as any

predecessors in interest to any named defendants, and all other

subsidiaries or divisions of any named defendants.

(C) "Document" or "documents" means any writing of any

kind, including originals and all nonidentical copies (whether

different fromthe originals by reason of any notation made on

such copies or otherwise), including without limitation

correspondence, memoranda, notes, desk calendars, diaries,

statistics,letters, telegrams, minutes, contracts, reports,

studies, checks, invoices, statements, receipts, returns

warranties, guarantees, summaries, pamphlets, books,

prospectuses, interoffice and intraoffice communications, offers,

notations of any sort of conversations, telephone calls, meetings

or other communications, bulletins, magazines, publications,

printed matter, photographs, computer printouts, teletypes,

telefax, invoices, worksheets and all drafts, alteration,

modifications, changes and amendments of any of the foregoing

tapes, tape recordings, transcripts, graphic or aural records or

,representations of any kind, and electronic, mechanical or

electric records or representations of any kind, of which each

plaintiff has knowledge or which are

-60-

62



now or were formerly in each plaintiff's actual or constructive

possession, custodv or control.

(D) "Possession, custody or control" includes the joint or

several possession, custody or control not only by the person

to whom these interrogatories and requests are addressed, but

alsothe joint or several possession, custody or control by each

or any other person acting or purporiting to act onbehalf of the

person, whether as employee, attorney, accountant, agent,

sponsor,spokesman, or otherwise.

(E) "Relates to" means supports, evidences, describes,

mentions, refers to, contradicts or comprises.

(F) "Person" means any natural person, firm, corporation,

partnership, proprietorship, joint venture, organization, group

of natural persons, or other association separately identifiable,

whether or not such association has a separatejuristic existence

in its own right.

(G) "Identify", "identity" and "identificationr, when used

to refer to an entity other than a natural person, means to state

its full name, the present or last known address of its principal

office or place of doing business, and the type of entity (e.g.,

corporation, partnership, unincosporated association).

(H) "Identify", "identity" and "Identification", when used

to refer to a naturalperson, means to state the following:

(1) the person's full name and present or last known

home address, home telephone number, business address and

business telephone number;

(2) The person's present title and employer or other

business affiliation;

(3) the person's home address, home telephone number,

business address and business telephone number at the time of the

actions at which each interrogatory is directed: and
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(4) his employer and title at the time of the actions

at which each interrogatory is directed.

(I) "Identify", "identity" and "identification", when used

to refer to a document, mean to state the following:

(1) the subject of the document;

(2) the title of the document;

(3) the type of document (e.g., letter, memorandum,

telegraph, chart);

(4) the date of the document, or if the specific date

thereof is unknown, the month and year or other best

approximation of such date;

(5) the identity of the person or persons who wrote,

contributed to, prepared or originated such document; and

(6) the presentor last known location and custodian

of the document.
(J) "His" means his and/or her and "he" means he and/or

she.

INSTRUCTIONS

(A) With respect to each interrogatory, in addition to

supplyingthe information asked for and identifying the specific

documents referred to, identify all documents which were referred

to in preparing your answers thereto.

(B) If any document identified in an answer to an

interrogatory was, but is no longer inyour possession or subject

to your custody or control, or was known to you, but is no longer

in existence, state what disposition was made of it or what

became of it.

(C) If any document is withheld from production hereunder

on the basis of a claim of privilege or otherwise, identify each

such document and the grounds upon which its production is being

-62-

64



withheld.

(D) Attached to these interrogatories and request for

production of documents is

4

a medical authorization to obtain the decedent's medical records.

This medical authorization should be signed by the plaintiff and

returned with the Answers to Interrogatories.

INTERROGATORIES

1. Please state the following:

A) Your full name:

ANSWER:

b) All of the names by whom you have been know, including
nicknames, maiden names or aliases:

ANSWER:

c) Your present address and the date you first resided at
that address:

ANSWER:

d) The addresses at which you have resided for five (5)
years prior to this date:

ANSWER:

e) Your Social Security number:

5

ANSWER:
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f) Your date of birth:

ANSWER:

2. If this is a death claim, please state thefollowing:

a) The decedent's fullname:

ANSWER:

b) All of the names by which the decedent has been known,
including nicknames, maiden names or aliases:

ANSWER:

c) The decedent's last address:

ANSWER:

d) The decedent's Social Security number:

ANSWER:

6

e) The decedent's date and place of birth:

ANSWER:

f) The decedent's date and place of death:

ANSWER:

g) Your relationship to the decedent:

ANSWER:

h.) The Probate Court and case number for the decedent's
estate:
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ANSWER:

3. Are you employed?
ANSWER:

a) If youranswer is in the affirmative, please state your

current occupation, place of employment, and the date
you first became so employed:

ANSWER:

7

b) If youranswer is in the negative, please state your
last occupation, your last place of employment, the
date you last worked, and your reason(s) for not
working since that time:

4. Please state the following:

a) The decedent's last occupation:

ANSWER:

b) Decedent's last place of employment:

ANSWER:

c) The date decedent last worked:

ANSWER:

d) The reason(s) decedent stopped working:

ANSWER:
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5. State the following with respect to decedent's parents:

8

a) The names of decedent's mother and father:

ANSWER:

b) Their dates of birth:

ANSWER:

c) Their current health conditions:

ANSWER:

d) If deceased, their date of death:

ANSWER:

e) If deceased, their cause of death:

ANSWER:

6. Did decedent have any other brothers and/or sisters?

ANSWER:

9

If your answer is in the affirmative, please state the
following for each suchbrother and/or sister:

a) The names and addresses of each such brother and/or
sister:

ANSWER:

b) The age of each.such brother and/or sister:
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ANSWER:

c) The current health condition of each brother and/or
sister:

ANSWER:

d) If deceased, the age at death for each deceased brother

and/or sister:

ANSWER:

e) If deceased, the cause of death for each deceased
brother and/or sister:

ANSWER:

Has any member of decedent's family ever filed a suit for
an asbestos-related

disease?

ANSWER:

If your answer is in the affirmative, please state the
following:

a) Identify the name of the family member:
ANSWER:

b) Their relation(s) to the decedent:

ANSWER:

c) The case name(s), court(s) and case number(s) of the
lawsuit(s):

ANSWER:
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8. If you are currently married, state the following:

a) The date of marriage:

ANSWER:

b) Your spouse's name:

ANSWER:

11

c) Your spouse's date of birth:

ANSWER:

d)Your spouse's Social Security number:

ANSWER:

e) Your spouse's occupation:

ANSWER:

f) The name and address of your spouse's employer:

ANSWER:

g) Whether your spouse is employedfull-time or part-time:

ANSWER:

h) the amount of our spouse's average gross monthly
salary:

ANSWER:
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Whether your spouse was financially dependent upon you
at the

12

commencement of this action:

ANSWER:

9. Was decedent married at the time of his death?

ANSWER:

10. If the answer to the immediately preceding interrogatory is
affirmative, please state with respect to the spouse to whom

decedent was married at the time of his death:

ANSWER:

a) The date of marriage:

ANSWER:

b) The spouse's name:

ANSWER:

c) The spouse's date of birth:

ANSWER:

-d) The spouse's Social Security number:

ANSWER:

13

e) The spouse's present occupation:
ANSWER:
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f) The name and address of spouse's current employer:

ANSWER:

g) Whether spouse is currently employed full-time orpart-

time:

ANSWER:

h) The amount of the spouse's average gross monthly
salary:

ANSWER:

i) Whether the spouse was financially dependent upon the
decedent at the time of his death:

ANSWER:

J) Whether decedent and the spouse wereever voluntarily
or legally separated?

14

ANSWER.:

k) If applicable, state the circumstances inclusive dates
and length of time of any such legal or voluntary
separation.

ANSWER:

11. Has the decedent ever had any previous marriages?

ANSWER:

If the answer is in the affirmative, please state the
following:

a) The name(s) of any former spouse(s):
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ANSWER:

b) The address(es) of any.former spouse(s):

ANSWER:

c) The date of termination of any previous marriages:

ANSWER:

15

d) If terminated,by court order, the court(s), city or
cities, and the circumstances under which the marriage
or marriages weredissolved or terminated:

ANSWER:

12. Did the decedent have children?

ANSWER:

If the answer is in the affirmative, please state the
following for each child:

a) The name of each such child:
ANSWER:

b) The address of each such child:

ANSWER:

c) The age of each suchchild:

ANSWER:

16

d) The occupation of each such child:
ANSWER:
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e) The current health condition, including specific
medical problems of each such child:

ANSWER:

f) Whether any such child was financially dependent upon
the decedent at the time of death. If so, state the
name of such dependent child.

ANSWER:

gj If any child is deceased, state his or her date of
death, cause of death, and age at death: '

ANSWER:

13. Was any who is not listed in the preceding interrogatory
financially dependent upon decedent at time of his death?

ANSWER:

17

If the answer is in the affirmative, please state the
following:

a) The name of each such dependent:

ANSWER:

b) The date of birth of each such dependent:

ANSWER:

c) The relationship to the decedent of each such
dependent:

ANSWER:

d) Whether the decedent had legal custody of each such
dependent:
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ANSWER:

e) If custody was awarded to the decedent by court decree,

state the date such custody was obtained for each such
dependent:

ANSWER:

14. Did decedent graduate from high school?

ANSWER:
18

If the answer is in the affirmative, please state the
following:
a) The date graduated and the name of the achool:

ANSWER:

15. Has decedent ever enrolled or attended any colleges,
vocational schools, union sponsored training, or
correspondence courses?

ANSWER:

If the answer is in the affirmative, please state the
following:

a) The name(s) and address(es) of each such institution:

ANSWER:

I b) The date(s) attended:

ANSWER:

c) Courses of study:

ANSWER:
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d) Degree(s) or certification received, if any, for each
such enrollment or attendance:

ANSWER:

16. Has decedent ever been a member of the Armed Forces?

ANSWER:

If the answer isin the affirmative, please state the

following:

a) The branch of service:

ANSWER:

b) Serial number:

ANSWER:

c) Veteran's Administration Number (if applicable):

ANSWER:

d) The dates of service ending with the date of last
discharge:

ANSWER:

20

e) The highest rank or grade held:

ANSWER:

f) The type of discharge:

ANSWER:
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g) The type of technical education or training received
and the length of such trainina:

ANSWER;

h) Whether any injury occurred while in the service
(explain) :

ANSWER:

i) Whether decedent was ever exposed to asbestos, or
asbestos-containing products during his military
service..

ANSWER:

21

j) If the answer is affirmative, please describe in detail

the manner in which decedent was exposed, the type of
duties being performed, and the product to which
decedent was exposed.

ANSWER:

17. Has decedent ever been convicted of a crime other than a
traffic offense?

ANSWER:

If the answer is in the affirmative, please state fully in
detail the following;

a) The date(s), place(s), court(s) and nature(s) of each
conviction:

ANSWER:

18. Has decedent ever filed a suit for damages for any nersonal

injuries?
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ANSWER:

If the answer is in the affirmative, please state the.
following:

a) Names and addresses of all the plaintiffs, defendants
and their attorneys for each such action:

22
b) The case number, court, place and date of filing for

each such action:

ANSWER:

c) The nature andextent of injuries claimed for each such

action:

ANSWER:

d) The present status of each suit, and if concluded, the
final result, including the amount of any settlements
or judgments for each such action:

ANSWER:

19. Have you ever filed a WorY.ers' Compensation Claim?

ANSWER:

If your answer is in the affirmative, please state the
following:

ANSWER:

b) The employer under which each and every claim was
filed:

ANSWER:
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c) State the allowed conditions for each and every claim:

ANSWER:

d) State the amount of any compensation received for each
and every claim:

e) The present status of each and every claim:

ANSWER:

20. Has the decedent ever filed a Worker's Compensation Claim?

ANSWER:

If the answer is in the affirmative, please state the
following:
a) The claim number for each and every claim:

ANSWER:

24

b) The employer under which each and every claim was
filed:

ANSWER:

c) State the allowed conditions for each and every claim:

ANSWER:

d) State the amount of any compensation received for each
and every claim:
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ANSWER:

e) The present status of each and every claim:

ANSWER:

21. Did the decedent ever use cigarettes, cigars, or pipe or
other tobacco products of anykind?

ANSWER:

If the answer is in the affirmative, please state the
following:

a) The dates and time periods during which each type of
tobacco products was smoked or used:

ANSWER:

b) The types of tobacco products decedent smoked or used
and as to eachsuch product whether the smoke was
inhaled or was not inhaled:

ANSWER:

c) The daily frequency with which tobacco products were
smoked or used (i.e., 2 packs of cigarettes daily, 3
cigars daily, 2 pipefuls daily, etc.):,

ANSWER:

d) For any time period during which use of tobacco
products stopped, state the dates during which
decedent's use ceased and the reasons why the use
stopped:

ANSWER:
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e) For any time period when the use of tobacco products
began after a period of having stopped, state the
reasons for restarting:

ANSWER:

f) If decedent ever smoked cigarettes, please state the
average number of packs per day and brand so consumed
in each of the following periods from 1930

26

to the present time:

ANSWER:

1. 1930 to 1935 Brand(s)

2. 1936 to 1939 Brand(s)

3. 1940 to 1945 Brand(s)

4. 1946 to 1949 Brand(s)

5. 1950 to 1955 Brand(s)

6. 1956 to.1959 Brand(s)

7. 1960 to 1965 Brand(s)

8. 1966 to 1969 Brand(s)

9. 1970 to 1975 Brand(s)

10. 1976 to 1979 Brand(s)

11. 1980 to 1985 Brand(s)

12. 1986 to pres. Brand(s)

g) If advice was ever given by any physician to decedent
to stop smoking or using tobacco products, identify
each physician who gave such advice, the dates on which

the advice was given, andalso state whether the advice

was followed:

ANSWER: -

1h) Was decedent award of the United States Surgeon
General's warning placed on all cigarette packages and
advertisements:

ANSWER:
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i) If the answer to subpart (h) is in the affirmative,
please indicate the date an which the decedent first
became award of such warning:

ANSWER:

j) Did the decedent stop smoking at the time he became
aware of such warning?

ANSWER:

22. Has any diagnosis and/or prognosis of decedent's medical
condition been made as a result of any illness or conditions

allegedly sustained as a result of any exposure to asbestos
or asbestos-containing products?

ANSWER:

If the answer is in the affirmative, please state the
following:

a) Each and every diagnosis which has beenmade:
ANSWER:

b) The date(s) of any such diagnosis:

ANSWER:

c) Identify each person making any such diagnosis:

28

ANSWER:

d) The prognosis made for each and every diagnosis:

ANSWER:
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e) Identify each person makingany such prognosis:

ANSWER:

f) The.date of last prognosis regarding any diagnosis:

ANSWER:

g) The date the condition or conditions diagnosed first
manifested symptoms:

23. For each and every symptom, indication, malaise, or
affliction which you contend to be directly orindirectly
related tc any asbestos-related disease, disability or
physical condition, please state the following:

a) The nature and description of such symptom:

ANSWER:

29

b) The date, time, place and manner in which such
symptom first manifested itself or was made known to
you, including all pertinent informationas to the
source of such knowledge:

ANSWER:

c) Whether you contend such symptom is related in any
fashion to decedent's exposure to.asbestos, and the
nature and extent of such relationship:

ANSWER:

d) All facts and opinions on which you rely in alleging
that the symptoms identified are related to exposure
to asbestos:
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ANSWER:

24- Has any diagnosis and/or prognosis of decedent's medical
condition been made as a result of any illness or conditions

allegedly sustained as a result of any exposure to silica
or silica-containing products?

ANSWER:

If the answer is in the affirmative, please state the
following:

a) Each and every diagnosis which has been made:

30

ANSWER:

b) The date(s) of any such diagnosis:

ANSWER:

c) Identify each person making any such diagnosis:

ANSWER:

d) The prognosis made for each and every diagnosis:

ANSWER:

e) Identify each person making any such prognosis:

ANSWER:

f) The date of last prognosis regarding any diagnosis:

ANSWER:
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g) The date the condition or conditions diagnosed first
manifested symptoms:

ANSWER:

25. For each and every symptom, indication, malaise, or
afflictionwhich you contend to be directly or indirectly
related to any alleged silicosis or silica-related disease,
disability or physical condition, please state the
following:

a) The nature and description of such symptom:

ANSWER:

b) The date, time, place and manner in which such symptom
first manifested itself or was made known to you,
including all pertinent information as to the source
of such knowledge:

ANSWER:

c) Whether you contend such symptom is related in any
fashion to decedent's exposure to silica, and the
nature and extent of such relationship:

ANSWER:

d) All facts and opinions on which you rely inalleging
that the symptoms identified are related to exposure
to silica:

ANSWER:

32

26. Has the decedent ever been hospitalized, operated upon, or
confined to an institution, including nursing homes or
extended care facilities?

ANSWER:
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If the answer is in the affirmative, please state the
following:
a) Names and addresses of all hospitals or institutions

involved;

ANSWER:

b) The beginning and ending dates of each period of
_ hospitalizationor institutionalization;

ANSWER:

c) The nature of the illness, injury or complaint for
which decedent was adinitted;

ANSWER:

d) The names and addresses and relationship to decedent
of all persons who treated or examined decedent:

33

27. With respect to each physician, not listed in the preceding
interrogatory, who examined or treated the decedent during
his lifetime to date, state the following:

a) Identify each physician and his address;

ANSWER:

b) List the complaint decedent had that caused him to see
each particularphysician;

ANSWER:

c) The type of examination, the diagnosis and type of
treatment that each doctor gave decedent;

ANSWER:

d) The date or dates on which decedent was examined,
diagnosed and treated by each particular physician:
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ANSWER:

28. Has the decedent ever had x-rays taken of his chest other
than at any of the institutionslisted previously, including

x-rays performed by the Armed forces, employers or unions?

ANSWER:

34

If the answer is in the affirmative, please state the
following for each set of x-rays taken:

a) name and address of theoffice or hospital where each
set of x-rays was taken;

ANSWER:

b) the reason(s) why such x-rays were taken;

ANSWER:

c) whether anything was reported to decedent, and the
nature of any such report(s), as being the x-ray
diagnosis;

ANSWER:

d) who paid to have the x-rays taken;

ANSWER:

e) the names and addresses of any physicians, hospitals,
clinics, or other persons to whom copies of x-ray
reports were sent:

ANSWER:

29. Has decedent ever had a pulmonary function test ("PFT") or
breathing test?
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ANSWER:

If the answer is in the affirmative, please state for each
such test:

a) name and address of the office or hospital where each
such PFT or breathing test was taken;

ANSWER:

b) the reason(s) why such PFT or breathing test was taken;

ANSWER:

c) whether anything was reported to decedent, and the
nature of any such report(s), as being thePFT or
breathing test diagnon for such agreement:

30. Please identify each of decedents employers in whose employ
you claim decedent was exposed to asbestos. Include in your

answer the following:
a) The name, address and telephone numberfor each such

employee;

ANSWER:

.b) For each such employer, indicate the jobsite, address
and inclusive dates of claimed exposure:

ANSWER:

36

c) Decedent's job title and work description for each such

employment of claimed exposure:

ANSWER:
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d) The dates of such employment of claimed exposure:

ANSWER:

e) The length of time you spent on each jobsite:

ANSWER:

f) The manufacturer, or if the manufacturer is unknown,
the trade name and/or the generic type of each and
everyproduct which decedentbelieved contained
asbestos, to which decedent was exposed during each
such employment,and the datesfrom the first exposure

- to the last exnosure:

ANSWER:

g) whether thejobswere inside work or outside work:

ANSWER:

h) For each job, whether it involved new construction,
repair, replacement or

37

tear-out (specify which):

ANSWER:

31. For each exposure to asbestos and to products decedent
believed contained asbestos that are listed in, the answer
to Interrogatory 29, please state the name and address of
each co-worker who has knowledge that these exposures
occurred.

32. Please identify each of decedent's employers in whose
employee decedent claimed exposure to silica. Include in
your answer the following:

a) the name, address and telephone number for each such
employer;
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ANSWER:

b) For each such employer, indicate the jobsite, address
and inclusive dates of claimed exposure:

ANSWER:

c) Decedent's job title and work description for each such

employment of claimed exposure:

ANSWER:

38

d) Thedates ofsuch employment of claimed exposure:

ANSWER:

e) The length of time decedent spent on each jobsite:

ANSWER:

f) The manufacturer, or if the manufacturer is unknown,
the trade name and/or the generic type of each and
every product which decedent believed contained silica,

to which decedent was exposed during each such
employment, and thedates from the first exposure to
the last exposure:

ANSWER:

g) Whether the jobs were inside work or outside work:

ANSWER:

h) For each job, whether it involved new construction,
repair, replacement or tear-out (specify which):

ANSWER:

9o



33. For each exposure to silica and to products decedent
believed contained silica that are listed in the answer to
Interrogatory 31, please state the name and address of

39

each co-worker who has knowledge that these exposures
occurred.
ANSWER:

34. Please state whether safety equipment such as respirators
or masks to reduce exposure to asbestos and/or silica
material was provided or required by any of decedent's
employers (specify which):

ANSWER:

If the answer is in the affirmative, please state:

a) whether decedent used the masks or respirators:

ANSWER:

b) If so, identify the jobsites at which decedent used
such masks or respirators:

35. State whether showers were provided for each such
employment:

ANSWER:

40

36. State whether separate lockers for work and personal
clothing were provided for each such employment:

ANSWER:

37. Has decedent ever been a member of any trade or labor union?

ANSWER:
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For each and every membership please list the following:

a) The union, including the local designation for each
such union membership:

b) The beginning and ending dates of membership(s) and the

reasons why such membership(s) was terminated:

-ANSWER:

c) The types of work authorized to perform by virtue of
each and every membership:

41

d) The places, dates and offices held or the committees
^on which decedent served in both the local and
international union(s) for each such membership:

ANSWER:

e) Whether union meetings are or were regularly attended
in reference to each such membership:

ANSWER:

f) The names of each and every publication(s) received
from the unions and the dates and frequencywith which
they were received:

ANSWER:

9) The frequency with which such publications are or were
read (i.g., regularly, occasionally, rarely):

ANSWER:
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38- State whether the decedent was exposed to asbestos or
asbestos-containing products which were manufactured, sold,
produced, prepared or distributed by any entity not named
as a.defendant in this lawsuit. If so, identify the
manufacturer, the product and the dates of exposure.

ANSWER:

42

39. Has decedent ever been exposed to asbestos or asbestos-
containing products outside the workplace?

ANSWER:

If the answer is in the affirmative,please state the
following:

a) The date of each such exposure:

ANSWER:

b) The place of each such exposure:

ANSWER:

c) The frequency of each such exposure:

ANSWER:

d) The trade name(s) and/or manufacturer(s) of the
asbestos containing product(s) for each such exposure:

ANSWER:

43

e) The names and addresses of each individual with

knowledge to corroborate each such exposure:

ANSWER:
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40. State whether decedent has ever received any instructions,
recommendations or warningof any kind regarding each
asbestos-containing product to which decedent was exposed
(i.e., printed on container or package, tag, covering, or
instruction sheet accompanying the product, etc.):

ANSWER:

41. State whether decedent ever received any instructions or
recommendationsby decedent's employer or superior at any
time regarding the safety precautions to be taken when using

each asbestos-containing product to which decedent was
exposed, including, but not limited to, the creation,
inhalation or ingestion of dust.

ANSWER:

42. Did decedent at any time receive, have knowledge of, or
possess any advice, publication, warning, order, directive,
requirement or recommendation, written or oral, which
purported to either advise or warn decedent of the possible
harmful effects of exposure to, or inhalation or, asbestos,
asbestos-containing materials, silica, or silica-containing
materials?

ANSWER:

43. Diddecedent at any time receive, have knowledge of, or
possess any advice, publication, warning, order, directive,
requirement or recommendation, either writtenor oral, which

purported to advise or recommend techniques,methods or
equipment

44

which would serve to reduce or guard against such
potentially harmful exposure?

ANSWER:

If the answer is in the affirmative, please state the
following:
a) The nature and exact wording of such advice, warning,

recommendation etc.:
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b) The complete identity of each source of such advice,
warning or recommendation, etc.:

ANSWER:

c) The date, time, place and manner and circumstances when

each such advice, warning, recommendation, etc. was
given:

ANSWER:

d) Identify each and every witness to the receipt of such
advice, warning, recommendation, etc.:

ANSWER:

45

e) Identify each and every co-worker orsimilar member of
decedent's trade and occupation who also received the
same or similar advice, warning, recommendation, etc.:

ANSWER:

. 44. Has decedent ever provided testimony, or been SPRINT
interviewed in a lawsuit?

ANSWER:

If the answer is in the affirmative, please state the
following:

a) The name of the case and case number for which each
such testimony or SPRINT interview was given:

b) The nature of each such proceeding and/or testimony:

ANSWER:
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The approximate date when each such testimony and/or
SPRINT interview was given:

ANSWER:

46

45. Has decedent ever been exposed to radiation medically,
incidentally or occupationally?

ANSWER:

If the answer is in the affirmative, describe the
circumstances ofexposure and date or dates of exposure:

ANSWER:

46. State the nature, extent and frequency of any physical
examinations which any of decedent's employers required or
made availabletodecedent and the frequency (with specific
dates) with which decedent submitted to such examinations.

ANSWER:

47. Please state whether decedent had obtained any judgments,
settlements, or compromises, payments from or entered into
any agreements with any person or entity arising from
exposure to asbestos, asbestos-containing products, silica
or silica-containing products.

If the answer is in the affirmative, please state:

a) The amount of such each and every judgment, settlement,

compromise or payment:

ANSWER:
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b) the date upon which each such judgment, settlement,
compromise or payment was received:

ANSWER:

c) The person or entity from whom such judgment,
settlement, compromiseor pavment was received:

ANSWER:

48. Please state whether decedent had entered into any agreement

with any party or non-party to this litigation regarding
future claims or payments resulting from decedent's alleged
exposure to asbestos, asbestos-containing products, silica
or silica-containing products.

ANSWER:

If the answer is in the affirmative, please state:
a)theamount of consideration for each such agreement:

ANSWER:

48

b) The date upon which each agreement was entered into:

ANSWER:

c) The person or entity with whom each such agreement was
reached:

d) The dates upon which each such payment is to be
received:

ANSWER:
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e) The date upon which each agreement was entered into:

ANSWER:

f) The person or entity with whDmSuggjiagreement.was
reached: ' ' `

g) The dates upon whichpayment is to be received:

ANSWER:

49
REQUEST FOR PRODUCTION OF DOCUMENTS

1. Identify and product all literature or other documents which
relate to the product or products, allegedly containing
asbestos and/or silica, to which you claim decedent was
exposed which are in your possession orin4the:possession
of your attorney.

2. Identify and product a complete work history of the decedent
including the location of each and every jobsite at which
decedent worked wherein plaintiff claims decedent was
exposed to asbestos and/or silica. For each such jobsite,
state the dates decedent was present, the name of decedent's
employer, the type of work decedent performed and the names
and addresses of each co-worker with whom decedent worked.

3. Identify and product all literature or other documents, in
your possession or in the possession of your attorney, that
constitute or relate to advice, warnings, orders,
directives, requirements or recommendations, which purported
to advise the decedent of the possible harmful effects of
exposure to asbestos or asbestos-containing products, or of
techniques, methods, or equipment which would serve to
reduce or guard against such exposure.

4. Identify and produce all literature or other documents which
relate to your claim of conspiracy as to eachdefendant
named in this lawsuit.

S. Identify and product all medical records and reports,
including autopsy report and death certificate, in your
possession or in the possession of your attorney.

6. If this a death claim, identify and produce the appropriate
probate papers which designate the appointment of the
fiduciary of the decedent's estate in your possession or in
the possessionof your attorney.
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7. Identify and product tax returns for the last ten (10)
years, a Social Security Statement of Earnings, and any
other documents relating to income earned in the last ten
(10) years which are in your possession or in the possession

of your attorney.

8. Identify and produce all non-medical experts reports which
are in your possession or in the possession of your
attorney.

9. Identify and product all documents and prior testimonies of
which you have knowledge which relate to your allegation
that you are entitled to receive punitive or exemplary
damages.

10. Identify and product the names and full addresses of all
personsyou expect to call as expert witnesses at trial,
including a summary of the testimony that each witness is

expected to give.

50

11. Identify and produce the names and full addresses of all
non-experts you expect to call as witnesses at trial
including a summary of the testimony that each witness is
expected to give.

12. Identify and produce all documents, other than those
previously identified in your responses to these requests,
that you expect to offer as evidence at trial.

51

AUTHORIZATION FOR RELEASE OF WORKERS' COMPENSATION INFORMATION

TO:

This is authority for you to permit any attorney of record,

or any agent of any attorney of record, to copy, inspect, and

examine any and all records, correspondence, medical reports, in

your possession pertaining to any and all Workers' compensation

claims involving:

NAME:

SS#:
DOB:

CLAIM NO:
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PHOTOCOPIES OF THIS AUTHORIZATION SHALL BE MADE AND SHALL HAVE

THE SAME AUTHORITY AS THE ORIGINAL.

DATE:

STATE OF OHIO
ss:

COUNTY OF

SWORN TO AND SUBSCRIBEDbefore me, a notary public in and

for said county and state on this _ day of „ 19 _

NOTARY. PUBLIC

-98-

100



Page 1

2 of 2 DOCUMENTS

Cited
As of: Feb 27, 2007

BETTY SALISBURY, Plaintiff-Appellee, vs. RONALD SMOUSE, Et al., Defen-
dants-Appellants.

Case.No. 05CA737

COURT OF APPEALS OF OHIO, FOURTH APPELLATE DISTRICT, PIKE
COUNTY

2005 Ohio 5733; 2005 Ohio App. LEXIS 5167

October 26, 2005, Released

DISPOSITION: [**]] JUDGMENT REVERSED
AND CAUSE REMANDED.

CASE SUMMARY:

PROCEDURAL POSTURE: Plaintiff landowner sued
defendants, a couple who received a remainder interest in
the land and the couple to which some of the land was
transferred. The Pike County Court of Common Pleas
(Ohio) entered a general judgment for the landowner and
set forth the boundary line. Defendants filed separate
motions for issuance of frndings of fact and conclusions
of law, pursuant to Ohio R. Civ. P. 52, which were de-
nied. Defendants appealed.

OVERVIEW: Defendants argued that the trial court
erred by overruling their motions requesting separate
findings of fact and conclusions of law. The appellate
court held that the trial court erred by failing to grant the
Ohio R. Civ. P. 52 motions. The trial court's judgment
entry acted as a general judgment in favor of the land-
owner but it did not include findings of fact separate
from its conclusions of law. Defendants were entitled to
compliance with their timely request and the trial court's
ruling that it had already sufficiently provided separate
findings of fact and conclusions of law was simply erro-
neous. The only evidence that the trial court cited for its
decision was the surveys .it attached to its judgment,
which were not formally part of the record and the trial
court did not explain how they became included in the
record. The trial court erred by attaching evidence out-
side the record to its jpdgment entry as the exhibits at-

tached to the judgment entry were prepared almost seven
months after the hearing. Because the evidence was not
presented at the hearing, it was not propefly part of the
record. Defendants had a right to examine and question
the evidence at trial.

OUTCOME: The judgment of the trial court was re-
versed and the cause was remanded.

LexisNexis(R) Headnotes

Civil Procedure > Appeals > Dismissals of Appeals >
Involuntary Dismissals
[HN1) It is within an appellate court's judicial discretion
to dismiss an appeal for a party's failure to comply with
the Ohio Appellate Rules. Judicial discretion is defined
as the option which a judge may exercise between the
doing and not doing of a thing which cannot be de-
manded as an absolute legal right, guided by the spirit,
principles, and analogies of the law, and founded upon
the reason and conscience of the judge, to a just result in
the light of the particular circumstances of the case. An
appellate court must carefully and cautiously exercise
this discretion before dismissing a case on purely proce-
dural grounds.

Civil Procedure > Trials > Bench Trials
[HN2] See Ohio R. Civ. P. 52.
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Civil Procedure > Trials > Bench Trials
Civil Procedure > Appeals > Standards of Review >
General Overview
[IiN3] The purpose of separately stating findings of fact
and conclusions of law is to create a record that enables a
reviewing court to give meaningful review. Ohio R. Civ.
P. 52 expressly provides that an opinion or memorandum
of decision that contains separate findings of fact and
conclusions of law may satisfy its requirements. A trial
court's decision reciting various facts and a Jegal conclu-
sion satisfies the requirements of Ohio R. Civ: P. 52
when, taken together with other parts of the trial court's
record, the decision forms an adequate basis upon which
to decide the legal issue presented upon appeal. A trial
court's failure to comply with Ohio R. Civ. P. 52 is re-
versible error.

Civil Procedure > Judicial Officers > Judges > Succes-
sors
Civil Procedure > Judgments > Relief From Judgment
> Motions for New Trials
[I4N4] See Ohio R. Civ. P. 63(B).

Civil Procedure > Appeals > Dismissals of Appeals >
Involuntary Dismissals
[HN5] Ohio R. App. P. 12(A)(2) provides that a review-
ing court may disregard an assignment of error if the
party asserting it fails to cite any legal authority in sup-
port. However, application of this rule is discretionary.

Civil Procedure > Appeals > Dismissals of Appeals >
Involuntary Dismissals
[HN6] It is a fundamental tenet of Ohio law that review-
ing courts dispose of cases on their merits, rather than on
procedural technicalities.

COUNSEL: Charles H. Wilson, Jr., West Union, Ohio,
for Appellants. nl

Robert N. Rosenberger and Jerome D. Catanzaro,
CATANZARO & ROSENBERGER, Waverly, Ohio, for
Appellee.

nl At trial Appellants Smouse and Appellants
McRoberts had different counsel. However, Ap-
pellatits McRoberts trial counsel took office , as
judge on the Pike County Court of Common
Pleas and withdrew from the case. All Appellants
now have the same counsel for appeal.
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JUDGES: BY: Roger L. Kline. BY: Matthew W.
McFarland. Abele, P.J.: Not Participating. Kline, J. &
McFarland, J.: Concur in Judgment and Opinion.

OPINION:

DECISION AND JUDGMENT ENTRY

Per Curiam:

[*P1] Defendants-Appellants appeal the Pike
County Court of Common Pleas judgment in favor of
Appellee's property boundary claims. Appellants argue
that the trial court erred when it denied their timely filed
motions for separately stated fmdings of fact and conclu-
sions of law. Because we find that the trial court's judg-
ment entry did not contain sufficient findings of fact and
conclusions of law, we agree. Appellants also argue that
the trial court erred when it attached evidence outside the
record to its judgment [**2] entry. Because we find that
the evidence attached to the entry was not introduced at
trial., and was actually prepared after trial, we agree. Ac-
cordingly, we reverse the judgment and remand this
cause for further proceedings consistent with this opin-
ion.

I.

[*P2] Appellee filed a complaint alleging that she
owned two tracts of land situated in Union Township,
Pike County, Ohio. She alleged that Appellants Robert
and Phyllis Smouse (hereinafter "Appellants Smouse")
received a remainder interest in a 79-acre tract, which
included Appellee's two tracts of land. Appellants
Smouse then divided their acre tract, retained a portion
belonging to Appellee, and transferred a portion, which
Appellee also owned, to Appellants Myron and Rose-
anna McRoberts (hereinafter "Appellants McRoberts").

[*P3] The trial court held a hearing on this matter
on April 15=16, 2003, and on August 15, 2003. At the
hearing, Appellee submitted surveys arranged by Henry,
Crabtree & Smith, which were generally dated in April
2003.

[*P4] On January 3, 2004, the trial court filed its
judgment entry finding in Appellee's favor. Appellee's
attorttey submitted that entry and it bears his signature,
as well [**3] ras 1he trial judge's signature. Attached to
the entry are four surveys prepared by Humbert M. Crab-
tree. Mr. Crabtree signed and dated these surveys on
March 10, 2004, almost seven months after the last hear-
ing date.

[*P5] In its judgment eniry, the trial court entered a
general judgment and issued seven specific orders, which
declared title belonged to Appellee and set forth the
boundary line. The entry is devoid of any findings of fact
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or conclusions of law, except that it generally refers to
the attached surveys and recorded deeds.

[*P6] On January 7, 2005, Appellants McRoberts
filed a motion requesting that the trial court issue sepa-
rate findings of fact and conclusions of law pursuant to
Civ.R. 52. The memorandum accompanying the motion
expressly drew the court's attention to its reliance on
surveys not introduced at trial, and apparently prepared
well after the hearing. Appellants Smouse filed a similar
motion on January 10, 2005. The trial court denied both
motions on the basis that its judgment entry contained
sufficient findings of fact and conclusions of law.

[*P7] Appellants Smouse and McRoberts appeal
and assign the following assignments [**4] of error:

[*P8] "[L] THE TRIAL COURT ERRED WHEN
IT FAILED TO STATE IN WRITING THE
CONCLUSIONS OF FACT FOUND SEPARATELY
FROM THE CONCLUSIONS OF LAW WHEN
TIMELY REQUESTED TO DO SO IN WRITING BY
THE DEFENDANTS."

[*P9] "[II.] THE TRIAL COURT ERRED WHEN
IT ADOPTED INTO ITS JUDGMENT ENTRY
EVIDENCE AND DOCUMENTS THAT WERE

PREPARED AND FILED BY COUNSEL FOR
PLAINTIFF SUBSEQUENT TO THE.LAST HEARING
IN THIS CASE. [III.] THE JUDGMENT ENTRY OF
JANUARY 3, 2005 IS UNSUPPORTED BY OR IS
AGAINST THE MANIFEST WEIGHT OF THE

EVIDENCE."

II.

[*P10] Before we address Appellants' assignments
of error, we must deal with a threshold issue. Appellee
argues that Appellants failed to comply with App.R.
16(A)(6) by failing to provide a statement of facts in
their appellate brief. Appellee urges this court to dismiss
the appeal for this error.

[*P11] [HNl] It is within our judicial discretion to
dismiss an appeal for a party's failure to comply with the
Appellate Rules. DeHart v. Aetna.Life Ins. Co. (1982),
69 Ohio St.2d 189, 431 N.E.2d 644.7udicial discretion is
defined as "'* **the option which a judge may exercise
between the doing and not doing of a thing which [**5]
cannot be demanded as an absolute legal right, guided by
the spirit, principles, and analogies of the law, and
founded upon the reason and conscience of the judge, to
a just result in the light of the particular circumstances of
the case'." Id., quoting Krupp v. Poor (1970), 24 Ohio
St.2d 123; 265 N.E.2d 268, paragraph two of the sylla-
bus. We must carefully and cautiously exercise this dis-
cretion before dismissing a case on purely procedural
grounds.Id.
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[*P12] Here, Appellants failed to include a state-
ment of facts as required by App.R. 16(A)(6). However,
"it is a fundamental tenet of judi6ial review in Ohio that
courts should decide cases on the merits." DeHart, supra,
at 192, citing Cobb v. Cobb (1980), 62 Ohio St.2d 124,
403 N.E.2d 991. Because we can sufficiently discem the
facts supporting Appellants' assignments of error from
the record, we reject Appellee's request for dismissal and
proceed to the merits of this appeal.

III.

[*P13] In Appellants' first assignment of error, they
argue that the trial court erred by overruling their mo-
tions requesting separate findings of fact and conclusions
of law. Appellee argues that [**6] Civ.R. 52 only ap-
plies to cases in which the trial court immediately ren-
ders a verbal judgment at the conclusion of a hearing.

[*P14] Civ.R. 52 provides, in pertinent part: [HN2]
"When questions of fact are tried by the court without a
jury, judgment may be general for the prevailing party
unless one of the parties in writing requests otherwise
before the entry of judgment pursuant to Civ,R. 58, or
not later than seven days after the party filing the request
has been given notice of the court's announcement of its
decision, whichever is later, in which case, the court
shall state in writing the conclusions of fact found sepa-
rately from the conclusions of law."

[*P15] [HN3] The purpose of separately stating
findings of fact and conclusions of law is to create a re-
cord that enables a reviewing court to give meaningful
review. Mahlerwein v. Mahlerwein, 160 Ohio App.3d
564, 2005 Ohio 1835, 828 N.E.2d 153, at P22. (Citations
omitted.) Civ.R. 52 expressly provides that an opinion. or
memorandum of decision that contains separate findings
of fact and conclusions of law may satisfy its require-
ments. [**7] Mahlerwein, supra, at P22; Cunningham,

supra, at P25. A trial court's decision reciting various
facts and a legal conclusion satisfies the requirements of
Civ.R. 52 when, taken together with other parts of the
trial court's record, the decision forms an adequate basis
upon which to decide the legal issue presented upon ap-
peal. Stone v. Davis (1981), 66 Ohio St.2d 74, 85, 419
N.E.2d 1094; In re Schoeppner (1976), 46 Ohio St.2d,
21, 23, 345 N.E.2d 608. A trial court's failure to comply
with Civ.R. 52 is revetsible error. Mahlerwein, supra, at

P22, citing In re Adoption of Gibson, 23 Ohio St.3d 170,
172, 23 Ohio B. 336, 492 N.E.2d 146.

[*P16] Here, the triai court's judgment entry acted
as a general judgment in favor of the prevailing party.
The entry did not include findings of fact separate from
its conclusions of law. Appellants' timely filed their
Civ.R. 52 motions, and were entitled to have the trial
court comply with their request:.The trial court's ruling
that it had already sufficiently provided separate findings
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of fact and conclusions of law is simply erroneous. Its
judgment is general in nature. The only [**8] evidence
the trial court cited for its decision was the surveys it
attached to its judgment. However, these surveys were
not formally part of the record and the trial court did not
explain how they became included in the record.

[*P17] We disagree with Appellee's argument that
Civ.R. 52 is only meant for cases in which a trial court
verbally enters judgment immediately following closing
arguments at the hearing. The plain language of the Rule
fails to support this argument. Also, Appellee fails to cite
any precedent in support of this argument, and our re-
view of Ohio case law has found none.

[*P18] Appellants request that this court issue re-
lief in the form of an order for a new trial pursuant to
Civ.R. 63(B). The basis for this request is that the trial
judge who presided over this case ^is no longer on the
Pike County Court of Common Pleas. The current judge
in that court is Appellants McRoberts' trial counsel. Ap-
pellants argue that because the trial court judge has a
conflict of interest, the only proper form of relief is an
order for a new trial. We disagree.

[*P19] Civ.R. 63(B) provides: [HN4] "If [**9] for
any reason the judge before whom an action has been
tried is unable to perform the duties to be performed by
the court after a verdict is retumed or findings of fact and
conclusions of law are filed, another judge designated by
the administrative judge, or in the case of a single-judge
division by the Chief Justice of the Supreme Court, may
perform those duties; but if such other judge is satisfied
that he cannot perform those duties, he may in his discre-
tion grant a new trial." ,

[*P20] The proper relief in this case is a reversal
and a remand for further proceedings consistent with this
opinion. If the judge presiding over the Pike County
.Court of Common Pleas has a conflict of interest, which
we believe he does, he can recuse himself and a visiting
judge can be appointed to hear the case. If the visiting
judge cannot perform the duty of providing separate
findings of fact and conclusions of law, he or she can
then grant a new trial pursuant to Civ.R. 63(B.). Accord-
ingly, we sustain Appellants' first assignment of error,
but reject their claim for a new trial as relief.

II.

[*P21] In Appellants' second assignment of error,
they argue that the [**10] trial court erred when it
adopted into its judgment entry exhibits that Appellee
failed to introduce at trial, and which were prepared after
trial. Specifically, Appellants contend that they were not
permitted the opportunity to review, cross-examine, and
challenge these exhibits. Appellee argues that: (1) Appel-
lants failed to cite any legal authority for this assignment
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of error; (2) Appellants cannot cross-examine ajudgment
entry; and (3) the exhibits support her claim of adverse
possession.

[*P22] We first address Appellee's argument that
Appellants failed to assign any legal authority in support
of this assigned error. [HN5] App.R. 12(A)(2) provides
that a reviewing court may disregard an assignment of
error if the party asserting it fails to cite any legal author-
ity in support. However, application of this rule is discre-
tionary. As we noted above, [HN6] it is a fundamental
tenet of Ohio law that reviewing courts dispose of cases
on their merits, rather than on procedural technicalities.
Here, the error claimed is so fundamentally egregious to
our Rules of Evidence, that we reject Appellee's request
and proceed to consider the merits of the assigned error.
^[*xIl]

[*P23] Our review of the record shows that the ex-
hibits attached to the judgment entry were prepared in
March 2004, almost seven months after the hearing.
While Appellee did :introduce surveys into evidence at
trial, those surveys do not appear to be identical to the
ones attached to the judgment entry. Interestingly, Ap-
pellee's attomey prepared and submitted the judgment
entry at issue. - - - -

[*P24] Because this evidence was not presented at
the hearing, it is not properly part of the record. Appel-
lants had a right to examine and question this evidence at
trial. Instead, this evidence was surreptitiously placed
before the trial court in a judgment entry proposal. We
find that the trial court erred by attaching evidence out-
side the record to its judgment entry.

[*P25] We note that it is possible that the trial court
attached these exhibits to serve as a legal description
accompanying the trial court's order. In Martin v.
Sctiaad, Washington App. No. 02CA65, 2004 Ohio 124,
we found that surveys not admitted into evidence, but
prepared after the trial court issued its order defining a
property boundary, merely serve as legal descriptions of
that order [** 12] for recording purposes. Id. at P2.

[*P26] The case at bar is distinguishable from Mar-
tin. Here, the trial court's order defining the property
boundary line and adoption of the surveys were contem-
poraneous. Also, the surveys were actually prepared ten
months prior to theYrial court's judgment. Thus, it is dif-
ficult to discern whether the trial court actually relied on
these surveys as evidence in issuing its order, or merely
used the surveys as a legal description of a judgment
rendered on the evidence actually admitted at trial. This
serves as a reminder that separate findings of fact and
conclusions of law can be very necessary for meaningful
and fair appellate review. Given the background of this
case, and the trial court's failure to issue separate find-
ings of fact and conclusions of law, we find that the at-
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tachment of these surveys constitutes consideration of
evidence outside of the record.

[*P27] Appellee contends that Appellants' argu-
ment is fallible because a judgment entry cannot be
cross-examined. However, Appellants are _ not arguing
that they were denied an opportunity to cross-examine
the actual judgment entry. Instead, they assert that they
had the right [**13] to review and cross-examine the
evidence attached to the judgment entry.

[*P28] Appellee also makes a tenuous argument
that because the exhibits support her case the trial court
did not err when it attached them to its judgment entry.
This argument ignores our Rules of Evidence. We reject
it without further review.

[*P29] Accordingly, we sustain Appellants' second
assignment of error.

Ill.

[*P30] In their third assignment of error, Appel-
lants' argue that the judgment is against the manifest
weight of the evidence. Based on our previous disposi-
tions, we find this assignment moot and decline to ad-
dress it.

[*P31] In conclusion, we find that the trial court
erred when it failed to grant Appellants' Civ.R. 52 mo-
tions. We also find that the trial court erred when it at-
tached evidence outside of the record to its judgment
entry. Accordingly, we reverse the trial court's judgment
and remand this cause for further proceedings consistent
with this opinion.

JUDGMENT REVERSED AND CAUSE
REMANDED.
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JUDGMENT ENTRY

It is ordered that the JUDGMENT BE REVERSED
and the cause remanded to the trial court for further pro-
ceedings consistent [** 14] with this opinion and that the
Appellants recover of Appellee costs herein be taxed.

The Court finds that there were reasonable grounds
for this appeal:

It is ordered that a special mandate issue out of this
Court directing the Pike County Couctof Common Pleas
to carry this judgment into execution.

Any stay previously granted by this Court is hereby
terminated as of the date of this Entry.

A certified copy of this entry shall constitute the
mandate pursuant to Rule 27 of the Rules of Appellate
Procedure.

Abele, P.J.: Not Participating.
Kline, J. & McFarland, J.: Concur in Judgment and
Opinion.

For the Court,

BY: koger L. Kline

BY: Matthew W. McFarland

NOTICE TO COUNSEL

Pursuant to Local Rule No. 14, this document
constitutes a final judgment entry and the time period
for further appeal commences from the date of filing
with the clerk.
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STATE OF OHIO, Plaintiff-Appellee
V.
PAUL W. GREER, Defendant-Appellant

C. A. NO. 14696
9th District Court of Appeals of Ohio, Summit County.
Decided on February 20, 1991.

DECISION AND JOURNAL ENTRY

rttbc I vi -r

This cause was heard upon the record in the trial court. Each error assigned has been reviewed and
the following disposition is made:

QUILLIN, P. J.

Defendant-appellant, Paul W. Greer, appeals the denial of his petition for post-conviction relief from
his conviction on two counts of aggravated murder, R.C. 2903.01(A) and R.C. 2903.01(B), with a death
penalty specification, and one count of aggravated robbery R.C. 291.1.01(A)(1). Because the trial court
made insufficient findings of fact and conclusions of law, we reverse and remand so that the trial court
may enter proper findings and conclusions or proceed to a hearing.

On November 15, 1989, Greer filed a petition for post-conviction relief asserting twenty-eight
causes of action. On June 22, 1990, the trial court dismissed Greer's petition with the following order:

"THIS DAY, to-wit: The 22nd day of June, A.D., 1990, this matter is before the Court
on Defendant's petition to vacate or set aside sentence pursuant to P.C. 2953.21 and on
Plaintiffs Motion to dismiss and on the various supplemental documents submitted by each
party.

"Upon consideration the court denies Defendant's request for hearing. Further,
Defendant's petition for post-conviction relief is DENIED on the basis of res judicata. Se
state ex rel. Carrion v. Harris (1988): 40 Ohio St. 19. Defendant has raised issues which
either were,.or could have been raised in his previous appeals.

"It is so ORDERED."

Greer now appeals.

Assignments of Error

"I The trial court erred in summarily dismissing appellant Greer's post-conviction
.petition without according him an evidentiary hearing.

"II. Appellant Greer was denied the effective assistance of counsel at his capital trial
in violation of the Fifth, sixth, Eighth and Fourteenth Amendments to the United states
Constitution and Sections 9, 10 and 16, Article I of the Ohio Constitution.

"III. The excusal of two black prospective jurors for cause by the trial judge and the
use of two peremptory challenges by the prosecution on two black prospective jurors
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violated Mr. Greer's right of due process, equal protection and right against cruel and
unusual punishment as guaranteed by the Fifth, sixth, Eighth and fourteenth Amendments
of the United States Constitution and Sections 2, 5, 9, 10 and 16, Article I of the Ohio
Constitutiori.

"IV The trial court erred by refusing to permit appellant Greer's expert to examine
certain physical evidence.

"V. The trial court's appointment of a psychologist who considers only one of seven
statutory mitigating factors violates an indigent defendant's right of due process, equal
protection, assistance of counsel and right against cruel and unusual punishment as
guaranteed by the Fifth, Sixth, Eighth and Fourteenth Amendments of the United States
Constitution and Sections 2, 9, 10 and 16, Article I of the Ohio Constitution. -

"VI. Mr. Greer received ineffective assistance of counsel on his direct appeals.

"VII. The trial court should have appointed an independent.expert to examine the
physical evidence.

"VIII. Mr. Greer's death penalty is in violation of international law and Article VI of
the United States Constitution.

"IX. The trial court erred in issuing no findings of fact and conclusions of law.in
regard to appellant Greer's petition for post-conviction relief.

"X. The trial court erred in failing to grant appellant Greer's motion to incorporate
prior proceedings at trial and appellate stages.

R.C. 2953:21 sets forth the procedure to be followed by trial courts when considering a petition for
post-conviction relief:

"(C) Before granting a hearing, the court shall determine whether there are substantive
grounds for relief. In making such a determination, the court shall consider, in addition to
the petition and supporting affidavits, all the files and records pertaining to the proceedings
against the petitioner, including, bufnot limited to, the indictment, the court's journal
entries, the journalized records of the clerk of the court, and the court reporter's transcript.
Such court reporter's transcript, if ordered and certified by the court, shall be taxed as court
costs. If the court dismisses the petition, it shall make and file findings of fact and
conclusions of law with respect to such dismissal.

"(E) Unless the petition and the files and records of the case show the petitioner is not
entitled to relief, the court shall proceed to a prompt hearing on the issues, hold the hearing,
and make and file written findings of fact and conclnsions of law upon entering
judgment.***."

In all cases where the trial court dismisses a petition for post-conviction relief, the court is required
to make and file findings of fact and conclusions of law with respect to such dismissal. R.C. 2953.21(C).
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The importance of the findings of fact and conclusions of law was emphasized in State v. Mapson
(1982), 1 Ohio St. 3d 217, 219:

"This court's holding that findings fact and conclusions of law are part and parcel of a
judgment denying post-conviction relief fosters the orderliness of this process.

"Important policy considerations also underlie this decision. The obvious reasons for
requiring findings are '*** to apprise petitioner of the grounds for the judgment of the trial
court and to enable the appellate courts to properly determine appeals in such a cause.'
Jones v. State (1966), 8 Ohio St. 2d 21, 22 [37 0.0. 2d 357]. The existence of findings and
conclusions are essential in order to prosecute an appeal. Without them, a petitioner knows
no more than he lost and hence is effectively precluded from making a reasoned appeal. In
addition, the failure of a trial judge to make the requisite findings prevents any meaningful
judicial review, for it is the findings and the conclusions which an appellate court reviews
for error.

"This court noted in Lester at page 56, that the general purpose of P.C. 2953.21 is to
provide judicial review of the allegations raised in a prisoner's petition, in order to provide a
remedy for violation of constitutional rights.' In order for this purpose to remain meaningful
and viable, fmdings must be held to be a necessary and essential part of a judgment denying
post-conviction relief ."

In the present case, Greer's petition for post-conviction relief alleged twenty-eight causes of action.
The trial court's curt order dismissed the entire petition on the basis of res judicata citing S tate_ex rel
Carrion v. Harris (1988), 40 Ohio St. 3d 19.

In Carrion, the Ohio Supreme Court held thata terse order, such as that before us, was sufficient in
that case to defeat a mandamus action to compel the trial court to issue findings of fact and conclusions
of law as required by R.C. 2953.21(C). There is a significant difference, however, between findings of
fact and conclusions of law which are sufficient to make an order final and thus immune from a
mandamus action, and findings and conclusions which are erroneous and thus reversible on direct-
appeal.

Where there has been a direct appeal of a conviction, followed by a petition for post-conviction
relief, a trial court must resist the natural urge to summarily dismiss the petiton on resudicata grounds.

In the present case, there are claims of trial error which are clearly barred by res judicata (e.g. faulty
jury instructions). Likewise there are claims of error which are clearly not barred by res jndicata (e.g.
ineffective appellate counsel. Mannin¢ v. Alexander (C.A. 6, 1990), 912 F. 2d 878).

Furthermore, Greer has attempted to blunt the res judicata defense to many of the alleged trial errors
by claiming ineffective assistance of trial and appellate counsel, and by alleging facts dehors the record
of the first trial. See State v. CoQperrider ( 1983), 4 Ohio St. 3d 226, 228.

The trial court failed to address all the causes of action alleged by Greer. The better practice, and the
most time conserving in the long run, is for the trial court to address each cause of action alleged by a
petitioner. This practice will tend to avoid the. pitfalls illustrated in Manson supra,

The judgment is reversed and the cause remanded for further consideration by the trial court.
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The Court finds that there were reasonable grounds for this appeal.

We order that a special mandate issue out of this court, directing the County of Sununit Common
Pleas Court to carry this judgment into execution. A'certified copy of this journal entry shall constitute
the mandate, pursuant to App. R. 27.

Immediately upon the filing hereof, this document shall constitute the journal entry of judgment, and
it shall be file stamped by the Clerk of the Court of Appeals at which time the period for review shall
begin to run. App. R. 22(E).

Costs taxed to appellee. Exceptions.

CACIOPPO, J. REECE, J. CONCUR

LYNN SLABY, Prosecuting Attorney, City-County Safety Bldg., Akron, OH 44308 for Plaintiff.

SCOTT Z. JELEN and WILLIAM S. LAZAROW, Asst. Public Defenders, 8 E. Long St., llth Floor,
Columbus, OH 43266 for Defendant.
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§ 2307.91. Definitions.

As used in sections 2307.91 to 2307.96 of the Revised Code:

(A) "AMA guides to the evaluation of permanent impairment" means the American medical
association's guides to the evaluation of permanent impairment (fifth edition 2000) as may be modified
by the American medical association.

(B) "Asbestos" means chrysotile, amosite, crocidolite, tremolite asbestos, anthophyllite asbestos,
actinolite asbestos, and any of these minerals that have been chemically treated or altered.

(C) "Asbestos claim" means any claim for damages, losses, indenmification, contribution, or other relief
arising out of, based on, or in any way related to asbestos. "Asbestos claim" includes a claim made by or
on behalf of any person who has been exposed to asbestos, or any representative, spouse, parent, child,
or other relative of that person, for injury, including mental or emotional injury, death, or loss to person,
risk of disease or other injury, costs of medical monitoring or surveillance, or any other effects on the
person's health that are caused by the person's exposure to asbestos.

(D) "Asbestosis" means bilateral diffuse interstitial fibrosis of the lungs caused by inhalation of asbestos

fibers.

(E) "Board-certified internist" means a medical doctor who is currently certified by the American board

of internal medicine.

(F) "Board-certified occupational medicine specialist" means a medical doctor who is currently certified
by the American board of preventive medicine in the specialty of occupational medicine.

(G) "Board-certified oncologist" means a medical doctor who is currently certified by the American
board, of internal medicine in the subspecialty of medical oncology.

(H) "Board-certified pathologist" means a medical doctor who is currently certified by the American
board of pathology.

(I) "Board-certified pulmonary specialist" means a medical doctor who is currently certified by the
American board of internal medicine in the subspecialty of pulmonary medicine.

(J) "Certified B-reader" means an individual qualified as a "final" or "B-reader" as defined in 42 C.F.R.
section 37.51(b), as amended.

(K) "Certified industrial hygienist" means an industrial hygienist who has attained the status of
diplomate of the American academy of industrial hygiene subject to compliance with requirements
established by the American board of industrial hygiene.

(L) "Certified safety professional" means a safety professional who has met and continues to meet all
requirements established by the board of certified safety professionals and is authorized by that board to
use the certified safety professional title or the CSP designation.

(M) "Civil action" means all suits or claims of a civil nature in a state or federal court, whether
cognizable as cases at law or in equity or admiralty. "Civil action" does not include any of the
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following:

(1) A civil action relating to any workers' compensation law;

(2) A civil action alleging any claim or demand made against a trust established pursuant to 11 U.S.C.

section 524(g);

(3) A civil action alleging any claim or demand made against a trust established pursuant to a plan of
reorganization confirmed under Chapter 11 of the United States Bankruptcy Code, 11 U:S.C. Chapter
11.

(N) "Exposed person" means any person whose exposure to asbestos or to asbestos-containing products
is the basis for an asbestos claim under section 2307.92 of the Revised Code.

(0) "FEV1" means forced expiratory volume in the first second, which is the maximal volume of air
expelled in one second during performance of simple spirometric tests.

(P) "FVC" means forced vital capacity that is maximal volume of air expired with maximum effort from
a position of full inspiration.

(Q) "ILO scale" means the system for the classification of chest x-rays set forth in the intemational
labour office's guidelines for the use of ILO international classification of radiographs of
pneumoconioses (2000), as amended.

(R) "Lung cancer" means a malignant tumor in which the primary site of origin of the cancer is inside
the lungs, but that term does not include mesothelioma.

(S) "Mesothelioma" means a malignant tumor with a primary site of origin in the pleura or the
peritoneum, which has been diagnosed by a board-certified pathologist, using standardized and accepted
criteria of microscopic morphology and appropriate staining techniques.

(T) "Nonmalignant condition" means a condition that is caused or may be caused by asbestos other than
a diagnosed cancer. .

(U) "Pathological evidence of asbestosis" means a statement by a board-certified pathologist that more
than one representative section of lung tissue uninvolved with any other disease process demonstrates a
pattern of peribronchiolar or parenchymal scarring in the presence of characteristic asbestos bodies and
that there is no other more likely explanation for the presence of the fibrosis.

(V) "Physical impairment" means a nonmalignant condition that meets the minimum requirements
specified in division (B) of section 2307.92 of the Revised Code, lung cancer of an exposed person
who is a smoker that meets the minimum requirements specified in division (C) of seCtion 2307.92 of
the Revised Code, or a condition of a deceased exposed person that meets the minimum requirements
specified in division (D) of section 2307.92 of the Revised Code. ;

(W) "Plethysmography" means a test for determining lung volume, also known as "body
plethysmography," in which the subject of the test is enclosed in a chamber that is equipped to measure
pressure, flow, or volume changes.

(X) "Predicted lower limit of normal" means the fifth percentile of healthy populations based on age,
height, and gender, as referenced in the AMA guides to the evaluation of permanent impairment.

(Y) "Premises owner" means a person who owns, in whole or in partleases; rents, maintains, or controls
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privately owned lands, ways, or waters, or any buildings and structures on those lands, ways, or waters,
and all privately owned and state-owned lands, ways, or waters leased to a private person, finn, or
organization, including any buildings and structures on those lands, ways, or waters.

(Z) "Competent medical authority" means a medical doctor who is providing a diagnosis for purposes of
constituting prima-facie evidence of an exposed person's physical impairment that meets the
requirements specified in section 2307.92 of the Revised Code and who meets the following
requirements:

(1) The medical doctor is a board-certified internist, pulmonary specialist, oncologist, pathologist, or
occupational medicine specialist.

(2) The medical doctor.is actually treating or has treated the exposed person and has or had a doctor-
patient relationship with the person.

(3) As the basis for the. diagnosis, the medical doctor has not relied, in whole or in part, on any of the
following:

(a) The reports or opinions of any doctor, clinic, laboratory, or testing company that performed an
examination, test, or screening of the claimant's medical condition in violation of any law, regulation,
licensing requirement, or medical code of practice of the state in which that examination, test, or
screening was conducted;

(b) The reports or opinions of any doctor, clinic, laboratory, or testing company that performed an
examination, test, or screening of the claimant's medical condition that was conducted without clearly
establishing a doctor-patient relationship with the claimant or medical personnel involved in the
examination, test, or screening process;

(c) The reports or opinions of any doctor, clinic, laboratory, or testing company that performed an
examination, test, or screening of the claimant's medical condition that required the claimant to agree to
retain the legal services of the law firm sponsoring the examination, test, or screening.

(4) The medical doctor spends not more than twenty-five per cent of the medical doctor's professional
practice time in providing consulting or expert services in connection with actual or potential tort
actions, and the medical doctor's medical group, professional corporation, clinic, or other affiliated
group earns not more than twenty per cent of its revenues from providing those services.

(AA) "Radiological evidence of asbestosis" means a chest x-ray showing small, irregular opacities (s, t)
graded by a certified B-reader as at least 1/1 on the ILO scale.

(BB) "Radiological evidence of diffuse pleural thickening" means.a chest x-ray showing bilateral pleural
thickening graded by a certified.B-reader as at least B2 on the ILO scale and blunting of at least one
costophrenic angle.

(CC) "Regular basis" means on a frequent or recurring basis.

(DD) "Smoker" means a. person who has smoked the equivalent of'one-pack year, as specified in the
written report of a competent medical authority pursuant to sections 2307.92 and 2307.93 of the
Revised Code, during the last fifteen years.

(EE) "Spirometry" means the measurement of volume of air inhaled or exhaled by the lung.

(FF) "Substantial contributing factor" means both of the following:
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(I) Exposure to asbestos is the predominate cause of the physical impairment alleged in the asbestos
claim.

(2) A competent medical authority has determined with a reasonable degree of medical certainty that
without the asbestos exposures the physical impairment of the exposed person would not have occurred.

(GG) "Substantial occupational exposure to asbestos" means employment for a cumulative period of at
least five years in an industry and an occupation in which, for a substantial portion of a normal work
year for that occupation, the exposed person did any of the following:

(1) Handled raw asbestos fibers;

(2) Fabricated asbestos-containing products so that the person was exposed to raw asbestos fibers in the
fabrication process;

(3) Altered, repaired, or otherwise worked with an asbestos-containing product in a manner that exposed
the person on a regular basis to asbestos fibers;

(4) Worked in close proximity to other workers engaged in any of the activities described in division
(GG)(1), (2), or (3) of this section in a manner that exposed the person on a regular basis to asbestos
fibers.

(HH) "Timed gas dilution" means a method for measuring total lung capacity in which the subject
breathes into a spirometer containing a known concentration of an inert and insoluble gas for a specific
time, and the concentration of the inert and insoluble gas in the lung is then compared to the
concentration of that type of gas in the spirometer.

(II) "Tort action" means a civil action for damages for injury, death, or loss to person. "Tort action"
includes a product liability claim that is subject to seotions 2307.71 to 2307.80 of the Revised Code.
"Tort action" does not include a civil action for damages for a breach of contract or another agfeeinent
between persons.

(JJ) "Total lung capacity" means the volume of air contained in the lungs at the end of a maximal
inspiration.

(KK) "Veterans' benefit program" means any program for benefits in connection with military service
administered by the veterans' administration under title 38 of the United States Code.

(LL) "Workers' compensation law" means Chapters 4121., 4123., 4127., and 4131. of the Revised
Code.

HISTORY: 150 v H 292, § 1, eff. 9-2-04.

The provisions of §§ 3 and 4, H.B. 292 (150 v - ), read as follows:

SECTION 3. '**(B) In enacting sections 2307.91. to 2307.98 of the Revised Code, it is the intent of the General
Assembly to: (1) give priority to those asbestos claimants who can demonstrate actual physical harm or illness
caused. by exposure to asbestos; (2) fully preserve the rights of claimants who were exposed to asbestos to
pursue compensation should those claimants become impaired in the future as a result of such exposure; (3)
enhance the ability of the state's judicial systems and federal judicial systems to supervise and control litigation
and asbestos-related bankruptcy proceedings; and (4) conserve the scarce resources of the defendants to allow
compensation of cancer victims and others who are physically impaired by exposure to asbestos while securing
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the right to similar compensation for those who may suffer physical impairment in the future.

SECTION 4. (A) As . used in this section, "asbestos," "asbestos claim," "exposed person," and "substantial
contributing factor" have the same meanings as in section 2307.91 of the Revised Code.

(B) The General Assembly acknowledges the Supreme Court's authority in prescribing rules goveming practice
and procedure in the courts of this state, as provided by Section 5 of Article IV of the Ohio Constitution.

(C) The General Assembly hereby requests the Supreme Court to adopt rules to specify procedures for venue
and consolidation of asbestos claims brought pursuant to sections 2307.91 to 2307.95 of the Revised Code.

(D) With respect to procedures for venue in regard to asbestos claims, the General Assembly hereby requests the
Supreme Court to adopt a rule that requires that an asbestos claim meet specific.nexus requirements, including
the requirement that the plaintiff be domiciled in Ohio or that Ohio is the state in which the plaintiffs exposure to
asbestos is a substantial contributing factor.

(E) With respect to procedures for consolidation of asbestos claims, the General Assembiy hereby requests the
Supreme Court to adopt a rule that permits consolidation of asbestos claims only with the consent of atl parties,
and in absence of that consent, permits a court to consolidate for trial only those asbestos claims that relate to the
same exposed person and members of the exposed person's household.

114

httn://onlinedocs.andersonpublishing. comloh/1pExt.d11/PORC/ff70/ l 02d2/ 10478/10479?f--... 2/27/



Anderson's OnLine Documentation Yage 1 ot 4

§ 2307.92. Minimum medical requirements for tort action alleging asbestos claim.

(A) For purposes of section 2305.10 and sections 2307.92 to 2307_95 of the Revised Code, "bodily
injury caused by exposure to asbestos" means physical impairment of the exposed person, to which the
person's exposure to asbestos is a substantial contributing factor.

(B) No person shall bring or maintain a tort action alleging an asbestos claim based on a nonmalignant
condition in the absence of a prima-facie showing, in the manner described in division (A) of section
2307.93 of the Revised Code, that the exposed person has a physical impairment, that the physical
impairment is a result of a medical condition, and that the person's exposure to asbestos is a substantial
contributing factor to the medical-eondition. That prima-facie showing shall include all of ihe following
minimum requirements:

(1) Evidence verifying that a competent medical authority has taken a detailed occupational and
exposure history of the exposed person from the exposed person or, if that person is deceased, from the
person who is most knowledgeable about the exposures that form the basis of the asbestos claim for a
nonmalignant condition, including all of the following:

(a) All of the exposed person's principal places of employment and exposures to airborne contaminants;

(b) Whether each principal place of employment involved exposures to airborne contaminants,
including, but not limited to, asbestos fibers or other disease causing dusts, that can cause pulmonary
impairment and, if that type of exposure is involved, the general nature, duration, and general level of
the exposure.

(2) Evidence verifying that a competent medical authority has taken a detailed medical and smoking
history of the exposed person, including a thorough review of:the exposed person's past and present
medical problems and the most probable causes of those medical problems;

(3) A diagnosis by a competent medical authority, based on a medical examination and pulmonary
function testing of the exposed person, that all of the following apply to the exposed person:

(a) The exposed person has a permanent respiratory impairment rating of at least class 2 as defined by
and evaluated pursuant to the AMA guides to the evaluation of permanent impairment.

(b) Either of the following:

(i) The exposed person has asbestosis or diffuse pleural thickening, based at a minimum on radiological
or pathological evidence of asbestosis or radiological evidence of diffuse pleural thickening. The
asbestosis or diffuse pleural thickening described in this division, rather than solely chronic obstructive
pulmonary disease, is a substantial contributing factor to the exposed person's physical impairment,
based at.a minimum on a determination that the exposed person has any of the following:

(I) A forced vital capacity below the predicted lower limit of normal and a ratio of FEV I to FVC that is
equal to or greater than the predicted lower limit of normal;

(II) A total lung capacity, by plethysmography or timed gas dilution, below the predicted lower limit of
normal;
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(III) A chest x-ray showing small, irregular opacities (s, t) graded by a certified B-reader at least 2/1 on
the ILO scale.

(ii) If the exposed person has.a chest x-ray showing small, irregular opacities (s, t) graded by a certified
B-reader as only a 1/0 on the ILO scale, then in order to establish that the exposed person has asbestosis,
rather than solely chronic obstructive pulmonary disease, that is a substantial contributing factor to the
exposed person's physical"impaimient the plaintiff must establish that the exposed person has both of the
following:

(I) A forced vital capacity below the predicted lower limit of normal and a ratio of FEV I to FVC that is
equal to or greater than the predicted lower limit of normal;

(II) A total lung capacity, by plethysmography or timed gas dilution, below the predicted lower limit of
normal.

(C) (1) No person shall bring or maintain a tort action alleging an asbestos claim based upon lung
cancer of an exposed person who is a smoker, in the absence of a prima-facie showing, in the manner
described in division (A) of section 2307.93 of the Revised Code, that the exposed person has a
physical impairment, that the physical impairment is a result of a medical condition, and that the
person's exposure to asbestos is a substantial contributing factor to the medical condition. That prima-
facie showing shall include all of the following minimum requirements:

(a) A diagnosis by a competent medical authority that the exposed person has primary lung cancer and
that exposure to asbestos is a substantial contributing factor to that cancer;

(b) Evidence that is sufficient to demonstrate that at least ten years have elapsed from the date of the
exposed person's first exposure to asbestos until the-date of diagnosis of the exposed person's primary
lung cancer. The ten-year latency period described in this division is a rebuttable presumption, and the
plaintiff has the burden of proof to rebut the presumption.

(c) Either of the following:

(i) Evidence of the exposed person's substantial occupational exposure to asbestos;

(ii) Evidence of the exposed person's exposure to asbestos at least equal to 25 fiber per cc years as
determined to a reasonable degree of scientific probability by a scientifically valid retrospective
exposure reconstruction conducted by a certified industrial hygienist or certified safety professional
based upon all reasonably available quantitative air monitoring data and all other reasonably available
information about the exposed person's occupational history and history of exposure to asbestos.

(2) If a plaintiff files a tort action that alleges an asbestos claim based upon lung cancer of an exposed
person who is a smoker, alleges that the plaintiffs exposure to asbestos was the result of living with
another person who, if the tort action. had been filed by the other person, would have met the
requirements specified in division (C)(1)(c) of this section, and alleges that the plaintiff lived with the
other person for the period of time specified in division (GG) of section 2307.91 of the Revised Code,
the plaintiff is considered as having satisfied the requirements specified in division (C)(1)(c) of this
section.

(D) (1) No person shall bring or maintain a tort action alleging an asbestos claim that is based upon a
wrongful death, as described in section 2125.01 of the Revised Code of an exposed person in the
absence of a prima-facie showing, in the manner described in division (A) of section 2307.93 of the
Revised Code, that the death of the exposed person was the result of a physical impairment, that the
death and physical impairment were a result of a medical condition, and that the deceased person's
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exposure to asbestos was a substantial contributing factor to the medical condition. That prima-facie
showing shall include all of the following minimum requirements:

(a) A diagnosis by a competent medical authority that exposure to asbestos was a substantial
contributing factor to the death of the exposed person;

(b) Evidence that is sufficient to derrronstrate that at least ten years have elapsed from the date of the
deceased exposed person's first exposure to asbestos until the date of diagnosis or death of the deceased
exposed person. The ten-year latency period described in this division is a rebuttable presumption, and
the plaintiff has the burden of proof to rebut the presumption.

(c) Either of the following:

(i) Evidence of the deceased exposed person's substantial occupational exposure to asbestos;

(ii) Evidence of the deceased exposed person's exposure to asbestos at least equal to 25 fiber per cc
years as determined to a reasonable degree of scientific probability by a scientifically valid retrospective
exposure reconstruction conducted by a certified industrial hygienist or certified safety professional
based upon all reasonably available quantitative air monitoring data and all other reasonably available
information about the deceased exposed person's occupational history and history of exposure to
asbestos.

(2) If a person files a tort action that alleges an asbestos claim based on a wrongful death, as described in
section 2125.01 of the Revised Code, of an exposed person, alleges that the death of the exposed
person was the result of living with another person who, if the tort action had been filed by the other
person, would have met the requirements specified in division (D)(1)(c) of this section, and alleges that
the exposed person lived with the other" person for the period of-time specified in division (GG) of
section 2307.91 of the Revised Code in order to qualify as a substantial occupational exposure to
asbestos, the exposed person is considered as having satisfied the requirements specified in division (D)
(1)(c) of this section.

(3) No court shall require or permit the exhumation of a decedent for the purpose of obtaining evidence
to make, or to oppose, a prima-facie showing required'under division (D)(1) or (2) of this section
regarding a tort action of the type described in that division.

(E) No prima-facie showing is required in a tort action alleging an asbestos claim based upon
mesothelioma.

(F) Evidence relating to physical impairment under this section, including pulmonary function testing
and diffusing studies, shall comply with the technical recommendations for exaniinations, testing
procedures, quality assurance, quality control, and equipment incorporated in the AMA guides to the
evaluation of permanent impairment and reported as set forth in 20 C.F.R. Pt.404, Subpt. P, App. 1, Part
A, Sec. 3.00 E. and F., and the interpretive standards set forth in the official statement of the American
thoracic society entitled "lung function testing: selection of reference values and interpretive strategies"
as published in American review of respiratory disease, 1991:144:1202-1218.

(G) All of the following apply to the court's decision on the prima-facie showing that meets the
requirements of division (B), (C), or (D) of this section:

(1) The court's decision does not result in any presumption at trial that the exposed person has a physical
impairment that is caused by an asbestos-related condition.

(2) The court's decision is not conclusive as to the liability of any defendant in the case.
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(3) The court's findings and decisions are not admissible at t.r'tal.

(4) If the trier of fact is a jury, the court shall not instruct the jury with respect to the court's decision on
the prima-facie showing, and neither counsel for any party nor a witness shall inform the jury or
potential jurors of that showing.

HISTORY: 150 v H 292, § 1, eff.. 9-2-04.

See provisions, §§ 3 and 4, H.B. 292 ( 150 v -), following RC § 2307.91.

118

httnJ/onlinedocs.andersonpublishing. com/oh/1pExt. d)1/PORC/ff70/102d2/ 10478/ 1047e?fn... 2/27/201



Anderson's OnLine Documentation rage t or /

§ 2307.93. Filing of prima-facie evidence; challenge by. defendant; administrative dismissal
without pre,judice.

(A) (1) The plaintiff in any tort action who alleges an asbestos claim shall file, within thirty days after
filing the complaint or other initial pleading, a written report and supporting test results constituting
prima-facie evidence of the exposed person's physical impairment thafineets the minimum requirements
specified in division (B), (C), or (D) of section 2307.92 of the Revised Code, whichever is applicable.
The defendant in the case shalI be afforded a reasonable opportunity, upon the defendant's motion, to
challenge the adequacy of the proffered prima-facie evidence of the physical impairment for failure to
comply with the minimum requirements specified in division (B), (C), or(D) of section 2307.92 of the
Revised Code. The defendant has one hundred twenty days from the date the specified type of prima-
facie evidence is proffered to challenge the adequacy of that prima-facie evidence. If the defendant
makes that challenge and uses a physician to do so, the physician must meet the requirements specified
in divisions (Z)(1), (3), and (4) of section 2307.91 of the Revised Code.

(2) With respect to any asbestos claim that is pending on the effective date of this section, the plaintiff
shall file the written report and supporting test results described in division (A)(1) of this section within
one hundred twenty days following the effective date of this section. Upon motion and for good cause
shown, the court may extend the one hundred twenty-day period described in this division.

(3) (a) For any cause of action that arises before the effective date of this section, the provisions set forth
in divisions (B), (C), and (D) of section 2307.92 of the Revised Code are to be applied unless the court
that has jurisdiction over the case fmds both of the following:

(i) A si,.bstantive right of a party to the case has been impaired.

(ii) That impairment is otherwise in violation of Section 28 of Article II Ohio Constitution.

(b) If a finding under division (A)(3)(a) of this section is made by the court that has jurisdiction over the
case, then the court shall determine whether the plaintiff has failed to provide sufficient evidence to
support the plaintiffs cause of action or the right to relief under the law that is in effect prior to the
effective date of this section.

(c) If the court that has jurisdiction of the case finds that the plaintiff has failed to provide sufficient
evidence to support the plaintiffs cause of action or right to relief under division (A)(3)(b) of this
section, the court shall adniinistratively dismiss the plaintiffs claim without prejudice. The court shall
maintain its jurisdiction over any case that is administratively dismissed under this division. Any
plaintiff whose case has been administratively dismissed under this division may move to reinstate the
plaintiffs case if the plaintiff provides sufficient evidence to support the plaintiffs cause of action or the
right to relief under the law that was in effect when the plaintiff s cause of action arose.

(B) If the defendant in an action challenges the adequacy of the prima-facie evidence of the exposed
person's physical impairment as provided in division (A)(1) of this section, the court shall determine
from all of the evidence submitted whether the proffered prima-facie evidence meets the minimum
requirements specified in division (B), (C), or (D) of section 2307.92 of the Revised Code. The court
shall resolve the issue of whether the plaintiff has made the prima-facie showing required by division
(B), (C), or (D) of section 2307.92 of the Revised Code by applying the standard for resolving a
motion for suimnazy judgment.
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(C) The court shall administratively dismiss the plaintiffs claim without prejudice upon a finding of
failure to make the prima-facie showing required by division (B), (C), or (D) of section 2307.92 of the
Revised Code. The court shall maintain its jurisdiction over any case that is administratively dismissed
under this division. Any plaintiff whose case has been administratively dismissed under this division
may move to reinstate the plaintiffs case if the plaintiff makes a prima-facie showing that meets the
minimum requirements specified in division (B), (C), or (D) of section 2307.92 of the Revised Code.

HISTORY: 150 v H 292, § 1, eff. 9-2-04.

See provisions, §§ 3 and 4, H. B. 292 (150 v - ), following RC § 2307.91.
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§ 2505.02. Final order.

(A) As used in this section:

(1) "Substantial right" means a right that the United States Constitution, the Ohio Constitution, a statute,
the common law, or a rule of procedure entitles a person to enforce or protect.

(2) "Special proceeding" means an action or proceeding that is specially created by statute and that prior
to 1853 was not denoted as an action at law or a suit in equity.

(3) "Provisional remedy" means a proceeding ancillary to an action, including, but not limited to, a
proceeding for a preliminary injunction, attachment, discovery of privileged matter, suppression of
evidence, a prima-facie showing pursuant to section 2307.85 or 2307.86 of the Revised Code, a
prima-facie showing pursuant to section 2307.92 of the Revised Code, or a finding made pursuant to
diVision (A)(3) ofseotion 2307.93 of the Revised Code.

(B) An order is a final order that may be reviewed, affirmed, modified, or reversed, with or without
retrial, when it is one of the following:

(1) An order that affects a substantial right in an action that in effect determines the action and prevents
a judgment;

(2) An order that affects a substantial right made in a special proceeding or upon a sununary application
in an action after judgment;

(3) An order that vacates or sets aside a judgment or grants a new trial;

(4) An order that grants or denies a provisional remedy and to which both of the following apply:

(a) The order in effect determines the action with respect to the provisional remedy and prevents a
judgment in the action in favor of the appealing party with respect to the provisional remedy.

(b) The appealing party would not be afforded a meaningful or effective remedy by an appeal following
final judgment as to all proceedings, issues, claims, and parties in the action.

(5) An order that determines that an action may or may not be maintained as a class action;

(6) An order determining the constitutionality of any changes to the Revised Code made by Am: Sub.
S.B. 281 of the 124th general assembly, including the amendment of sections 1751.67, 2117.06,
2305.11, 2305.15, 2305.234 [2305.23.4], 2317.02, 2317.54, 2323.56, 2711.21, 2711.22, 2711.23,
2711.24, 2743.02, 2743.43, 2919.16, 3923.63, 3923.64, 4705.15, and 5111.018 [5111.01.8], and the
enactment of sections 2305.113 [2305.11.3], 2323.41, 2323.43, and 2323.55 of the Revised Code or or
any changes made by Sub. S.B. 80 of the 125th general assembly, including the amendment of sections
2125.02, 2305.10, 2305.131 [2305.13.1], 2315.18, 2315.19, and 2315.21 of the Revised Code.

(C) When a court issues an order that vacates or sets aside a judgment or grants a new trial, the court,
upon the request of either party, shall state in the order the grounds upon which the new trial is granted
or the judgment vacated or set aside.
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(D) This section applies to and governs any action, including an appeal, that is pending in any court on
July 22, 1998, and all claims filed or actions commenced on or after July 22, 1998, notwithstanding any
provision of any prior statute or rule of law of this state.

HISTORY: GC § 12223-2; 116 v 104; 117 v 615; 122 v 754; Bureau of Code Revision, 10-1-53; 141
v H 412 (Eff 3-17-87); 147 v H 394. Eff 7-22-98; 150 v H 342, § 1, eff. 9-1-04; 150 v H 292, § 1, eff.
9-2-04; 150 v S 187, § 1, eff. 9-13-04; 150 v H 516, § 1, eff. 12-30-04; 150 v S 80, § 1, eff. 4-7-05.

The provisions of § 6 of 151 v S 124 read as follows:

SECTION 6. It is the intent of the General Assembly in amending sections 101.23, 101.83, 101.84, 101.85,
101.86, 122.011, 122.40, 123.151, 149.56, 307.674, 340.02, 1501.04, 1502.04, 1502.05, 1502.11, 1502.12,
1506.30, 1506.34, 1506.35, 1517.02, 1517.23, 1518.01, 1518.03, 1551.35, 3358.10, 3375.61, 3375.62, 3383.01,
3383.02, 3383.03, 3383.04, 3383.05, 3383.06, 3383.07, 3383.08, 3383.09, 3746.09, 3746.35, 3747.02, 3748.01,
3748.02, 3748.04, 3748.05, 3748.16, 3929.482, 3929.85, 3931.01, 3955.05, 3960.06, 4117.01, 4121.442,
4167.09, 4167.25, 4167.27, 4731.143, 4741.03, 4755.481, 4981.03, 5123.35, and 5123.352 of the Revised Code
in this act to confirm the amendments to those sections and the resulting versions of those sections that took
effect on December 30, .2004, in accordance with Section 10 of Am. Sub. H.B. .516 of the 125th General
Assembly.. It also is the intent of the General Assembly, in part, in amending Section 4 of Am. Sub. H.B. 516 of
the 125th General Assembly in this act to confirm the text of that uncodified section of law as it took effect on
December 30, 2004, in accordance with Section 10 of Am. Sub. H.B. 516 of the 125th General Assembly. This act
does not affect, and shall not be construed as affecting, the other amendments, enactments, or repeals of codified
or uncodified law made by Am. Sub. H.B. 516 of the 125th General Assembly which took effect on December 30,
2004, in accordance with Section 10 of that legislation, all of which it is the intent of the General Assembly to
confirm in this act, including, but not limited to, the following amendments, enactments, or repeals pertaining to
the implementation of the report of the Sunset Review Committee and related purposes set forth in Am. Sub. H.B.
516's title: the amendments to sections 122.133, 164.07, 1517.05, 2505.02, 3746.04, 3929,682, and 4582.12 of
the Revised Code, the repeals of sections 122.09, 125.24, 149.32, 149.321, 149.322; 1502.10, 1506.37, 1517.03,
1517.04, 3354.161, 3355.121, 3357.161, 3375.47, 3746.08, 3747,04, 3747.05, 3747.06, 3747.061, 3747.07,
3747.08, 3747.09, 3747.10, 3747.11, 3747.12, 3747.13, 3747.14, 3747.15, 3747.16, 3747.17, 3747.18, 3747.19,
3747.20, 3747.21, 3747.22, 3748.09, 3929.71, 3929.72, 3929.721, 3929.73, 3929.75, 3929.76, 3929.77, 3929.78,
3929.79, 3929.80, 3929.81, 3929.82, 3929.83, 3929.84, 4121.443, 4167.26, 5101.93, 5119.81, 5119.82, and
5123.353 of the Revised Gode, the enactments of uncodified law in its Sections 3, 6, 9, 10, 11, and 12, and the
repeals of Section 6 of Am. Sub. S.B. 163 of the 124th General Assembly, Section 6 of Sub. S.B. 27 of the 124th
General Assembly, Section 10 of Sub: H. B. 548 of the 123rd General Assembly, Section 3 of Am. H. B. 280 of the
121st General Assembly, Section 27 of Sub. H.B. 670 of the 121st General Assembly, Section 3 of Am. S.B. 208
of the 120th General Assembly, and Section 3 of Sub. H.B. 508 of the 119th General Assembly. The General
Assembly, thus, further declares this section and the related provisions of Sections 1 and 3 of this act to be
remedial legislation sotely intended to confirm the operation on and after December 30, 2004, of the amendments,
enactments, and repeals of codified and uncodified law made by Am: Sub. H.B. 516 of the 125th General
Assembly.

The effective date is set by section 10 of H.B. 516 (150 v -).

The provisions of § 11 of H.B. 516 (150 v -) and § 7 of S. B. 80 (150 v -) both read as follows:

SECTION 11 [7). Section 2505.02 of the Revised Code is presented in this act as a composite of the section as
amended by Am. Sub. H.B. 292, Am.Sub. H.B. 342, and Sub. S.B. 187 of the 125th General Assembly. The
General Assembly, applying the principle stated in division (B) of section 1.52. of the Revised Code that
amendments are to be harmonized if reasonably capable of simultaneous operation, finds that the composite is
the resulting version of the section in effect prior to the effective date of the section as presented in this act.

Effect of Amendments

150 v S 80, effective April 7, 2005, added "or any changes ... of the Revised Code" to the end of ( B)(6); and made
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minor stylistic changes.

150 v H 516, effective December 30, 2004, corrected internal references.

150 v S 187, effective September 13, 2004, added (B)(6) and made related changes; and, in ( D), specified the
effective date twice.

150 v H 292, effective September 2, 2004, added "or prima-facie 2307.92 ... of the Revised Code" to the end of
(A)(3); specified the effective date twice in (D); and made minor stylistic changes.

150 v H 342, effective September -1, 2004, added "or prima-facie 2307.85 ... of the Revised Code" to the end of
(A)(3); specified the effec6ve date twice in (D); and made minor stylistic changes.
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The Asbestos Epidemic
in America

The highly pollticized controversy in Washington
over asbestos litigation has overshadowed a
quiet and directly related crisis in public health:
an epidemlc of asbestos-caused diseases in the
United States that claims the life of one out of
every 125 American men who die over the age
of 50.

Ten thousand Americans die each year -- a rate
approaching 30 deaths per day -- from diseases
caused by asbestos, according to a detailed
analyslsof government mortality records and
epidemlological studies by the EWG Action
Fund. Asbestos kills thousands more people
than skin cancer each year, and nearly the
number that are slain in assaults with firearms.
The suite of diseases linked to asbestos
exposure overwhelmingly affect older men.

ia6, i...

Deaths from Asbestos-
related diseases

Number
of

Disease deaths
per
year

Mesotheliomal 2,509

Asbestosis2 1,398

Lung Cancer3 4,800

Gastro-
intestlnal 1,200
cancer4

Total 9,907

Asbestos-related deaths are at an epidemic
scale in the.11nit,scl States

Even more disturbing, deaths from asbestos in the United States appear to be
increasing. Mesothelioma and asbestosis mortallty rose steadily from 1979
through 1998. Asbestosis mortality, however, rose at more than three times the
rate of mesothelioma, at 7.8 percent per year, compared to 2.3 percent
annually for mesothelioma over the 24-year period 1979-2001.
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Deaths Fratn Asbesta$ iSieeases are Increasing,
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Sourc®: ENTi Action Fund. Colrpiled from Cerrtersdnr Oisease Comrol and Prevention (COC),
Nztional Center for Heakh 3[alistics (NCHS), muklple cause, of death file. 1979•2001.
Dces not include asbastos•oaused mortaluy 6omlung_or gasrrointestinal cancer.

As in theUnited Kingdom (Treasure 2004) and Australia (Leigh 2003), there are
many reasons to believe that the peak of the U.S. asbestos disease epidemic

may not be reached for a decade or more.

Asbestos use and exposure crested In the United States in the mid 1970s when
a number of factors converged: more than 3,000consumer and industrial
products on the market at that time contained asbestos; asbestos product
factorles were polluting nearby neighborhoods; asbestos workers were heavily
exposed on the job and were bringing home substantlal amounts of asbestos
dust to their wives and children; and asbestos was commonly used in public
buildings and workplaces for soundproofing, fireproofing, and insulation.
Meaningful workplace safeguards were notinplace until at least 1980, and Por
many industries, such as construction, levels I_n excess of the pre-1980 standard
persist even today (NIOSH 2002).

Asbestos diseases have a 20 to 50 yearlatency period, meaning that a
substantialportion of individuals exposed inthe 1960s and 1970s are just now

--showing-upas disease or mortality statistics.8etter tracking accounts for the
dramatic increase in mesothelloma mortality reported in 1999, but lung cancer
deaths fromasbestos are not reportedat all,andasbestosis Is still dramatically
underreportedeven in workerpopulatlons vihere:asbestos exposure is well
established (Markowlti 1997). And asbestos.liasnot.been banned. It remains
heavlly used in brake shoes and other products, directly exposing auto
mechanics and others who work with the materials, and indirectly exposing
consumers and workers' famllies. In addition, milllons of people are exposed at
home or in thelr workplace by the monumental quantities of asbestos that
remain in the built environment -- the attic insulation in 30 mlllion American
homes, for instance -- following decades of heavy use.
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AsbesWs exposures remained high
through the early 1980s

1979 148D 1

Page 3 ot 9

6 199719SB 1989 1990

Source: EWG Action Fund, compiled from Occupatlonal Safety and Heaith
Administratlon health inspection-data (1979 - 1998). Data includes 19,000
samples from 670 industries.

EWG Action Fund projects that over the next decade, four asbestos-related
diseases - mesothelioma, asbestosis, lung cancer and gastrointestlnal cancer
- will claim the Ilves of over 100,000 Americans. The epidemic is national In
scope, affecting every state (View map). And for every life that asbestos claims,
many more will be compromised by an array of serious, If nonfatal, asbestos-
caused Illnesses.

The EWG Action Fund's projections, while specific to the United States, are
consistent with the assessments of other experts who assert the industrialized
world is in an epidemic of asbestos-Induced cancer that has yet to reach Its
peak. In January, 2004, amartlcle idYhe British Medical Journal characterized
one form of asbestos-induced cancer, mesothelioma, as an epidemic that is not
expected to peak in Britain until 2015 to.2020, when it will clalm an estimated
2000 lives per year (Treasure 2004); The authors assert that 100,000 people
alive now in the developed world will,die of inesothelloma alone. Scientists in
Australia expect mesothelioma deaths on that continent to peak in about 2010
and to claim ^18,000IIves by 2020,(Lejgh 2003). In the United States,
mesothelioma accounts for about one quarter of all asbestos fatalities.

The analysis on this site presents the most detailed national and state-level
estimates ever presented on the disturbingly -- and surprisingly -- high death
toll from just two causes of asbestos fatalities, mesothelioma and asbestosls.
The magnitude of this publlc health crisis raises.profound questions about the
wisdom and fairness of doing anything to cut off any avenue that might provide
assistance or protection to the tens of thousands of Americans who become sick
and die from asbestos exposure.

Mounting mesothelioma and asbestosis mortality

To develop our projections, EWG Action Fund researchers began by examining
25 years-worth of U.S. government data on asbestos mortality derived from
death certlflcates. We found that deaths have been increasing steadily for the
past 20 years and are still on the rise for the two asbestos diseases where data
are available (see figure 2). Between 1979 and 2001, at least 43,000 Americans
died from the signature asbestos cancer, mesothelloma, and an often-fatal non-
cancer disease of the lungs called asbestosis. The actual number of deaths from
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these two diseases could easily be twice as high due to chronic misdiagnoses of
both diseases (Markowitz 1997) and the absence of federal tracking for
mesothelioma for nearly all of the time period analyzed.

In 2001,almost 1,500 people died with asbestosis Ilsted as the primary or
contributing cause of death, a 50 percent increase since 1990 and 340 percent
increase since 1980 (NCHS, 2003). Between 1990 and 1999, the National
Institute for Occupational Safety and Health estimates that a total of 114,506
years ofpotentialJife lost was due to asbestosis (NIOSH, 2002).The estimated
numberof discharges from non=federal hospitals for asbestosis has also
increased dramatically, about four-foid,since 1990 and numbered 20,000 in
1999(NIOSH 2002).

Mesothelioma was not tracked as a cause of death by federal health officials
__-untit 1999._Priorto that time, theNational Center for Health Statistics (NCHS) -

---and National Instltute for Occupational Safety and Health (NIOSH) tried to
estimate the number of deaths due to malignant mesothelioma by using

-- 'mallgnant deoplasm ofpleura" (NIOSH) or"malignant neoplasms of the pleura
or perltoneum" (NCHS) as surrogate measures because other studies show that
a high percentage ofthese"tumors are mesotheliomas. Scientists now know that

'estimatesof inesothellomabased on these surrogate Indicatprs dramatically
uetestlmatedtM1e-number-of deaths due tomesothelioma. The first year that
federalofFlcials began trackingmesothelloma as a distinct cause of death,

- official mortalitymore than doubled. In 1998, the last year surrogate indicators
were used, the estimated number of mesothelloma deaths was 935. One year
later, when malignant mesothelioma was specifically coded as a cause of death,
the number of deaths was 2,343.

More than 100,000 asbestos deaths in the next decade

To estimate future mortality we considered two scenarios. The first scenario
assumes that mortality rates for mesothelioma and asbestosis will Increase at
the average rate observed In the 1990s (1990-1998) - a 4.4 percent annual
increase for asbestosis and a 3.5.percent annual rate for mesothelioma. The
second assumes half the rate ofincreaseduring that time.

Asbestos cancers and the fatal formsof asbestosis have a 20 to 50 year latency
period, wlth the majority occurring at least 30 years after Inltlal exposure.
Exposure to asbestos peaked in about 1975.or 1980. Extrapolating out from this
peak exposure period, one would expect asbestos mortality to crest sometime
In the next 20 years.

If the increase in mortality that occurred in the 1990s continues for the next ten
years there will be 3,776 deaths from mesothelioma and 2,536 deaths from
asbestosis reported to the federal government in 2014, This rate of increase
would produce 6,312 deaths annually for the two diseases one decade from
now, up from 3,864 reported by the government in 2001. Overall, a mortality
increase at this rate over the next decade would yield 22,000 deaths from
asbestosis and 35,000deaths from mesothelioma.

The second scenario [seegraph below] assumes a growth rate in asbestosls and
mesothelioma mortality of half the 1990-1998 rate. Projecting this growth rate
over the next ten years we estimate44,600 deaths from asbestosis and
mesothelioma from 2004 through 2013,with 1,922 asbestosis deaths and 3,025
mesothelioma fatallties in 2014. .._
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Asbestos miDrtaiity wiik likely peak around 2015
refieCting heavy exposures in the 1+3701s
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Mortality projections for these two diseases are fraught with complexities, and
above all are creatures of the underlying assumptions. But the available data on
asbestos mortallty and use do noEIndicate that we have reached the peak
incidence, The widely varying latency periods for disease onset, sometimes
more than 50 years after exposure, make it impossible to know when the
cohorts of people-mostly working men-who were exposed in the 1960's, 70s
and 80s might develop mesothelloma orasbestosis. Also, because so many
exposures continue in linregulated, unmonitored settings, either on the job or In
homes, schools or workplaces, no one can be sure when asbestoscontamination
wlll taper off, reducing death rates in succeeding decades.

The fact that these two signature asbestos-caused diseases could easily kill
60,000 Americans, 80 percent of them men, over the coming decade is ample
cause for strong public health measures, including medical and financial
assistance for those stricken and their families. The threat from otfier deadly
asbestos-caused cancers only raises the stakes.

Asbestos and other forms of cancer

Though there is no debate about whether asbestos causes lung cancer, other
confounding causes of the disease make It impossible to identlfy the exact
number of asbestos-caused lung cancer Illnesses and deaths. The best
estimates for asbestos-caused lung cancer deaths over the past two decades
range from 5,000 to 10,000 per year (AIA 1980, Nicholson 1982), accounting
for between .100,000 and 200,000 fatallties during that time.

Asbestos has been determined to cause gastro-Intestinal cancer by the
Occupational Safety and Health Administration (OSHA 1994), and the World
Health Organization International Agency for Research on Cancer (WHO 1989).
According to the OSHA medical surveillance guidelines for asbestos exposure:
"These studies have shown a definite association between exposure to asbestos
and an increased incidence of lung cancer,pleural and peritoneal mesothelioma,
gastrointestinal cancer, and asbestosis" (OSHA 1994). Estimates vary for the
number of asbestos-caused GI cancers annually. The best national estimates
average about.1,2g0 asbestos-caused gastro-Intestinalcancers.per year
(Nicholson 1982, Lillenfeltl 1988).
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When deaths from these four diseases are combined, EWG Action Fund
estimates that asbestos is killing at least 10,000 Americans a year, and will
cause the deaths of at Ieast.100,000 Americans over the next decade. At least
that number will dle during subsequent decades, even If remaining uses of
asbestos were banned immediately. And a greater number than that will be
disabled by asbestos as asbestosis slowly progresses through their lungs,
s6arringmore-andmoreYissue, making it Increasingly imposslble for them to

_..-breathe._

Expertstestifying before.theUnited5tates:Senate in the summer of 2003
predlctedbetween43,000_to70;000 mesotfielioma deaths over the 27 year life
of the proposed federal:asbestos-trust fund, as well asup to 240,000 total
cancer cases, and up to1.6 million compensated non-cancer claims (Peterson,

--.---2003). By any measure.the magnitude of future asbestos death and injury is
-.. .-_.___._.__..._... .::enormous. ^ . - . -.. ^

_
Unsafe exposures persist today

- The ongoing Increase-in asbestos.mor.tallty is due largely to the fact that
-- -:--asbestos-caused-cancers2nd-other-diseases take atleast twenty years and

oftenflfty years or more after initial exposure to appear. Massive asbestos
--_-.-exposuresfrom the 1960sthroughthe 1980s are just beginningto show up as

-mortalitystatistlcs today.AsbestoswilLcontinue to cause diseases and death as
long as it is used.

Even in workplaces where asbestos Is regulated, hazardous conditions persist.
In 1994, 05HA adopted tighter workplace exposure limits for asbestos (0.1
fibers/cc or 0.1 fibers/ml), fourteen years after they were recommended by
NIOSH (NIOSH 2002). The mere existence of this standard, however, has not
translated Into safe working conditions for men and women in trades with
significant asbestos exposure, such as construction, manufacturing, and mining.

- In 1999, asbestos air levels exceeded the far weaker pre-1980 "permissible
exposure limit" at 13 percent of construction and 5.6 percent of manufacturing
sites monltored (NIOSH 2002). Thls pre-1980 limit, which was established by
the Mine Safety and Health Administratlon (MSHA) and stlll applies to mining, is
20 times less protective than the 1994 OSHA standard (0.1f/cc vs. 2 f/cc).
Between 19 and 91 percent of all mining sites sampled between 1982 and1991
exceeded the 1994 OSHA standard. In 1991, 32.4 percent of mining sites
sampled exceeded this level. ,

Even full compllance with the OSHA standard does not mean that workers will
not die from asbestos caused cancer and other diseases. The preamble to the
OSHA standard itself estimates that one in every 300 workers will develop lung
cancer from exposure at the Iegal limit (OSHA -1986). A more recent
assessment concludes that one in every 200 workers wlll develop lung cancer if
they are exposed to a career's worth of asbestos at the OSHA "safe" level. One
in 500 will develop asbestosls under a similar exposure scenario (Stayner
1997). The federal government estimates that 1.3 mllllon Americans currently
are exposed to asbestos on the job (OSHA 2004).

Asbestos mortality by state

California, Florida, New York, Pennsylvania, and Texas totaled the most
asbestosis and mesothelioma fatalities from 1979 through 2001, at between
3,800 and 5,900 deaths each. In nine of the top ten states, the-number of
combined mesothelloma and asbestosis fatalities is increasing every year.
Severtteen states had more than 1,000 asbestos fatalities from these two
diseases during these years, and no states reported zero deaths. Only two
states, Wyoming and Alaska, had less that 100 deaths from asbestosis and
mesothelioma during the 23 year. period where data are available.

LINK: View maps with state and countv mortalitv da[a,

Asbestos mortality by county
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The top counties for report,ed asbestos mortality from mesothelioma and
asbestosis are Los Angeles County, Califnrnia; Cook County, Illinois;
Phlladelphia County, Pennsylvania; King County, Washington; and Harris
County, Texas. These counties had from 400 to 1,200 deaths from these two
diseases during the time period analyzed.

Several counties stand out with a high number of asbestos-related fatallties,
while their states ranked lower overall. Massachusetts, Michigan, Maryland, and
Arizona were not in the top ten states for asbestos mortality, but four counties
wlthln these states (Wayne County, Mlchigan; Middlesex County,
Massachusetts; Baltimore County, Maryland; and Maricopa^County, Arizona),
ranked in the[op 20 out of more than 2,000 counties reporting asbestos
mortalities.

LINK: View maos with state and county mortalitv data
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Notes from Table

1 Mesothelloma reported as the cause or contrlbutor to death on death
certificates, average 1999 through 2001. Assumes 100 percent of inesothelioma
deaths are accurately identified and reported. Centers for Disease Control,
National Center for Health Statistlcs, Multiple Cause of Death Files, 1999-2001.

2 Asbestosis reported as a cause or contributor to death on death certlflcates,
average 1999-2001. Some experts estimate that 50 percent of asbestosis
mortality is misdiagnosed and not reported (Markowitz 1997). Centers for
Disease Control, National Center for Health Statistics, Multiple Cause of Death
Files, 1999-2001.

3 Lung Cancer (Nicholson 1982). Assumes zero non-occupational lung cancer
deaths from asbestos exposure in the home or environment.

4 Gastro-intestinal cancer ( SHA 1994), (WHO 1989),.(Lilienfeld 1988),
(Nicholson 1982).

Return to table

Next Paae

131

c rt h,. 2/2



L', Yv VI luc nJIJCJLVJ 11Jllucllllli ut nuicll^a

www.ewora is the wehsitefor both Environmental Working Group and EWG Action Fund

Copyright 2006, EWG Action Fund. All Rights Reserved.

Headquarters 1436 U St. N:W., Suite 101 I Washington,DC 20009 j40D.tdGLUs

.u6.,i v.,

IJ2

http://www.awg.org/reports/asbestos/facts/factl.php 2/27/2



D W V I 111C t1SDCSLUS L,PlUC1111G 111 l-1111C11GG i as.. i vi ^

Asbestos
think aga;ri.

ewo orc » asbestos » ta^ >> asbestos deaths: official government data v> state rankings

understandinq ashes

> 1 1: America's asbestos epidemic

,-1 2:'Business as Usual' Bankruptcies

> 1 3: Industry hid dangers for decades

>1 4: Mlllions were exposed - were you?

>1 5: Asbestos is still not banned

> i 6: nny amounts are deadly

>I Executive Summary/Recommendations

>1 Case Study: Federal Mogul

>I News Release 04 MAR 2004

>I Media Advisory 15 APR 2004

>1 Statement 22 APR 2004

>1 Update: 'Reforms' Disregard Epidemic

>1 Related News Coverage

> I Related Weblinks

>I View our TV commercial

> I About this report

>i Dedication

> I Printer Friendly Version

documents, data, & nmps

ument gattery
he industry's own words

asbestDs deaths
offi cia € gQvern m en# data

peopte seeking justice
ose harmed deserve he(p

contaminated places
^E1V't pPiorftY exposure site

contamtttated places
where it was shipped

Banner photograph © Bill Ravanesi
Aboutthe ohotoaraoher

Government Statistics on deaths due to
Asbestos related diseases

When the government began tracking mesothelioma as a cause of death,
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December, 28 2006
As many as flve Canadians a day are dying from accidents on the job and from Iong-term exposure to
agents such as asbestos, according to a new report.

By Katherine Torres

The report - titled "Five Deaths a Day: Workplace Fatalities in Canada, 1993-2005" - found that workplace
fatalities in Canada have climbed to 1,097 in 2005, which is an 18 percent incease from 2004. In 2005,
according to the report, the Incidenceof workplace fatalities in Canada was 6.8 per 100,000 workers, up
from 5.9 per 100,000 in 1993.

"This rate represents one death for every 15,000 workers," the report says. "This upward trend is
disturbing."

The report, which was conducted by the Ottawa-based Center for the Study of Living Standards, used
statistics compiled by the Association of Workers' Compensation Boards of Canada from 1993 through
2005.

Dr. Andrew Sharpe, executive director of the center, concluded that Canada can do better for its workers.

"The numbers - and rates - of workplace fatalities are troubling," Sharpe said. "Other couhtries are
making progress in this area and we arenot."

In addition to increased fatality rates, the report also found that workers in certain industries are at
greater risk of dying from workplace causes. The most dangerous industry in which to work is fishing and
trapping (52 fatalities per 100,000 workers, or one out of every 1,900 workers in 2004), followed by:

• Mining, quarrying and oil wells (46.9 per100;000 workers, or oneout of 2,100 workers);
• Logging and forestry (33.3 per 100,000 per workers, or one out of3,000 workers); and
• Construction (20.2 per 100,000 workers, or one out of 5,000 workers).

Finance and insurance was the least dangerous industry, with only 0.3 fatalities per 100,000 workers or
one death fot every 333,000 workers.

According to the report's findings, fatality rates varied across the country. The province of Newfoundland
accounted for the highest workplace fatality rate with an average incidence rate of 11.9 fatalities per
100,000 workers.

Upward Trend Driven by Occupational Diseases

According to the report, the rise in the incidence rate of work-related fatalities was almost entirely driven
by the increased workplace fatality rate from occupational disease, up from 1.5 to 3.4 per 100,000
workers between 1996 and 2005 (pre-1996 data are not available).
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accountea ror tne uons snare or tneincreasea inciaerrce rrom occupacionai aisease, me report says.

According to the report, cancers, asbestos-related diseases and other illnesses account for half of all
fatalities in Canada. , . .

"Asbestos is a particular concern because Canada continues to mine and export the mineral," the Center
for the Study of Living Standards-said in a press release. "Many OECD countries have banned it. Given how
asbestos-related diseases develop slowly over time, fatalities are expected to continue to rise."_.__ ....._ ._.:_ .. . .

. Other highlights of the report include:

• Men are much more likely to die on the job than women. In 2005, the incidence of workplace death
was 30 times higher among men than women - 12.4 deaths per 100,000 male workers vs. 0.4
deaths per 100,000 femaleworkers.

• Older workers are much more likely to experience a workplace-related fatality than a younger
worker. In 2005, the incidence rate rises from 1.8 deaths per 100,000 workers for the 15-to-19-
year-old age group to 18.1 deaths per 100,000 workers for the 60-to-64-year-old age group.

• Workplace fatalities occur as a result of both accidents and occupational-diseases. In 2005,out of
the 1,097 workplace fatalities, 491 (44.8 percent) were from accidents and 557 (50.8 percent) from
occupational diseases. Asbestos-related deaths alone accounted for about 340 deaths in 2005 - 61
percent of deaths from occupational diseases and 31 percent of total workplace fatalities.

The report can be accessed at the Center for the Study of Living Standards' Web site.

. Occupational Hazards I Copyright C 2006 Pentori Media, Inc.All Rights Reserved,

m ItilDn
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