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L STATEMENT OF THE FACTS

These consolidated appeals are before the Court upon discretionary review and
upon a certified conflict pursuant to S. Ct. R. IV. In its Order dated December 27, 2006 in
Case no. 06-1890, this Court granted discretionary review upon Appellant Taylor Building
Corporation of America’s (“Taylor”) Proposition of Law No. 1. The Twelfth District
Court of Appeals, Clermont County (“Appeals Court™) certified a conflict between the
appellate districts by order dated October 23, 2006. This Court accepted jurisdiction of the
certified conflict in its order dated December 27, 2006 in Case No. 2006-2043.

The underlying dispute between the parties arises from a Construction Agreement
dated July 3, 2002 (“Contract”). Taylor is owed money for work and materials already
provided to Appellees. Appelless Marvin and Mary Ruth Benfield (“Appellees™) are
unhappy with various elements of the construction and wish to terminate the Contract.

A. Appellees’ process of selecting Taylor as the builder.

Appellant Taylor is a private, family owned company based in Louisville,
Kentucky. The Taylor family has been building homes in Kentucky, Ohio and other states
in the Midwest for generations. The quality of Taylor’s homes and service has been
proven by time. Thousands of families live in Taylor homes.

Appellees own land in Clermont County, Ohio. Appellees decided to build a home
on their land, and researched the many builders in the area. During their research,
Appellants visited more than one Taylor model home and apparently spoke with various
Taylor personnel. (See Defendants’ Response to Motion for Stay (docket no. 13), Supp. at
47 (“Appellees’ Response™)). Appellees’ Response reveals that they researched the

details of construction, price, and the terms of an agreement for construction. (Id.)



At the conclusion of this process, Appellees decided that Taylor was their top
choice among the many competitors in this field. Appellees informed Taylor of their wish
to sign a contract for the construction of their home. (Id.) Appellees considered the terms
of the Contract and discussed it in detail with a Taylor sales representative. (Id., Supp. at
45-6). Through these negotiations, Appellees were able to gain additional benefits through
discounts and additional features. (See e.g. Appellecs’ Brief to Appeals Court at 2.
{Docket no, 46))

B. The signing of the Contract.

Appellees visited a Taylor office where the parties discussed the terms of the
Contract. (See Appellees’ Response, Supp at 46-7). Appellees were given a copy of the
proposed contract and were allowed an opportunity o review it. (Id.)

Appellees’ state that after they had read the Contract, they addressed questions to
Taylor about the terms. (Id.) Among the items specifically discussed was the arbitration
clause. (Id.) Appellees understood the legal significance of this provision. (Appellees’
Brief to Appeals Court at 14 (Docket no. 46)). As they stated in their Response, they
hesitated and questioned whether they were willing to agree to this term. (See Appellees’
Response, Supp at 46-7). Appellees do not claim that they didn’t understaﬁd the
arbitration provision or its meaning. Despite their initial misgivings, and after considering
the benefits and costs of the Contract as a whole, Appellees agreed to arbitrate any disputes
that might arise with Taylor. Appellees placed their initials in the blank next to the
arbitration clause in the Contract, giving their specific consent to this provision. (See

Contract, 4 15(b), Supp. at 30 (“Arbitration Clause™)).



Appeliees have never alleged that they were pressured to sign the Contract at that
time, or that they were deprived of the o.pportunity to obtain the opinion of a lawyer or
other professional. There is no evidence on the record as to whether Appellees in fact
consulted with an attorney prior to signing. Appellees have never alleged that they
attempted to negotiate for a Contract without an Arbitration Clause. Even the highly self-
serving “affidavit” furnished by Appellees gives no indication that Appellees were
provided with any false information concerning the legal effect of the Arbitration Clause.'
Rather, Appellees allege only that at the time of the Contract, they were told that Taylor
made service to its clients a top priority and that Taylor had a good record of resolving
problems with its customers without need to resort to formal proceedings. (See Appellees’
Response, Supp. at 45-6).

C. The Contract dispute,

Appellees contracted with a third party for the initial clearing of the site where their
home was to be constructed. > Taylor commenced construction of the foundation,
performed the framing, installed the roof and windows, installed mechanical systems and
drywall. Throughout the construction process, Taylor applied for and obtained all required
inspections and approvals from the appropriate government agencies. Near the
completion of the project, a dispute arose between the parties and Appellees refused to

make the progress payment called for at completion of the drywall. Appellees subsequently

! Eight months after Appellees” filing of the Response with the Trial Court, Appellees
submitted an “affidavit” in support. The Affidavit recites not a single fact nor even asserts
that it was based on the affiant’s personal knowledge. Rather, the affiant simply “adopted
the allegations in the answer, affirmative defenses, counterclaims...and response.”

2 Appellees retained a construction consultant who opined that the lack of positive grading
around the foundation, for which Appellees bear sole responsibility, was channeling a
large volume of surface water into the home.



informed Taylor in writing of their intent to terminate the Contract. Appellees notified
Taylor personnel to stay off the property and demanded that the home, now more than 80%
complete, be demolished, and all previous Contract payments be returned to them. After
various attempts to resolve the dispute informally and a written demand for arbitration by
Taylor, which Appellees refused, the action below was commenced.

D. The Trial Court’s Decision

The Trial Court held a hearing on Taylor’s Motion to Stay Judicial Proceedings
(“Taylor’s Motion™). In an 18 page written decision that gave thoughtful consideration to
the facts and each argument raised by Appellees, the Trial Court granted Taylor’s Motion
(*‘Trial Court Decision™). As required by O.R.C. § 2711.02, the Trial Court first made an
express determination as to the existence of an arbitration agreement and the applicability
of the arbitration clause to the dispute. (Appx. at 19-21). The Trial Court then analyzed at
length the arguments against enforcement offered by Appellees and rejected each of them
i turn. At that time, Appellees did not argue that the Contract’s arbitration clause
imposed undue expense upon them, nor did they offer any proof of same. (See Appellees’
Response).

The Trial Court concluded by staying the litigation pending mediation and
arbitration of the dispute. The Trial Court Decision repeatedly recited the lack of evidence
on the record which would allow the Court to find in favor of Appellees. (See e.g. Appx.
at 31 (twice), 32 (twice), 33 (“nothing in the record allows...), 34). The Trial Court’s

Decision was consistent with those of three other Qhio Courts of Common Pleas that had



previously granted motions by Taylor to enforce the same contract over claims of
unconscionability.

E. The Appeals Court’s Decision

Appellees duly filed their Notice of Appeal of the Trial Court’s Decision. In their
brief to the Appeals Court, Appellees abandoned several arguments that had been offered
to the Trial Court and limited their argument before the Appeals Court to
unconscionability. For the first time, Appellees argued to the Appeals Court that the
Arbitration Clause was unconscionable because of the alleged expense of conducting an
arbitration. In support of this new argument, Appellees asserted facts by which they
purported to show the cost of an arbitration proceeding. Appellees went so far as to attach
new evidence, the American Arbitration Association rules, to their brief. Docket no. 41,
Appendix A-3. Appellees’ Brief also urged consideration by the court of other information
to be found at various websites identified in the Brief including the AAA website and
Taylor’s website. See Appellees’ Brief at 13, 15. This evidence was also not presented to
the Trial Court nor contained within the record at that time.

After briefing and oral argument, the Appeals Court reversed the Trial Court’s
judgment. In order to reach its Decision, the Appeals Court relied heavily upon the
evidence and arguments that were presented for the first time on appeal. See Decision, 4

41-2, Appx. at 14-15. In reaching its decision, the Appeals Court applied the “de novo”

* See Reid v. Taylor Building Corp. of America, Champaign Cty. Ct. C.P., Case No. 2002-
CV-0083 (decision of Judge Roger B. Wilson dated July 29, 2002); see also Skeens v.
Taylor Building Corp. of America, Clark Cty. Ct. C.P., Case No. 01-CV-1125 (Decision of
Judge Gerald F. Lorig dated April 16, 2002); Taylor Building Corp. of America v.
LaFollette, Greene Cty. Ct. C.R., Case No. 2003CV0686 (Decision of Judge Campbell
dated September 9, 2003, granting motion of Taylor staying litigation pending arbitration
where Taylor commenced action in response to Notice to Commence Suit)




standard of review, contradicting its own holding in a prior case where it applied the

“abusc of discretion” standard in considering a claim of unconscionability of an arbitration

agreement. See McGuffey v. LensCrafters, Inc. (2001), 141 Ohio App. 3d 44.

III. ARGUMENT
Proposition of Law:
The proper standard of review for a Court of Appeals reviewing a
decision of a trial court granting or denying 2 motion to compel
arbitration under O.R.C. § 2711.02 where the party opposing the
motion alleges unconscionability of the arbitration clause
is “abuse of discretion.”
Certified Question:
Should an appellate court apply a “de novo™ or “abuse of discretion”
standard of review when reviewing a trial court’s decision granting or
denying a motion to compel arbitration where it is alleged that the
arbitration clause is unconscionable?

This Court should impose the “abuse of discretion” standard of review where a
court of appeals reviews the decision of a trial court granting a motion to compel
arbitration because to do so would be consistent with the intent and letter of the Ohio
Arbitration Act, R.C. § 2711.01, et seq. (“OAA™) and the prior holdings of this Court. For
the same reasons, this Court should impose the “de novo™ standard of review where a court
of appeals reviews the decision of a trial court denying a motion to compel arbitration.

A. The standard of review imposed by this Court should reflect the intent

and purpose of the OAA and therefore should serve to encourage

arbitration where parties have agreed to it in writing,

1. The practical impact and public importance of the certified
question and approved proposition of law.

Because this case comes before the Court on a well defined discretionary grant of

jurisdiction and a narrowly phrased certified conflict, one might assume that the Court’s



holding will affect only a small number of cases in which the particular circumstances
arise. The case ostensibly presents a procedural question that need not have any effect on
the law of the underlying subject matter of arbitration itself. Yet, this case has far reaching
implications for contracts and interactions between people and entities in every part of
Ohio.

The certified question and the approved proposition of law address only the issue of
an appropriate “standard of review.” However, the standard of review is a critical policy
tool available to this Court that has influence beyond its literal command. First, the
standard provides direct guidance to the court of appeals as to the level of scrutiny to be
applied in review of a given case. Once in place though, the standard is influential in
defining the scope of considerations reviewed by that same court of appeals and also the
process undertaken by the court of appeals in conducting the review. The review that the
courts of appeals apply to trial court decisions will quickly shape the practices of Ohio’s
trial courts. The conduct of Ohio’s citizens in signing contracts will follow closely behind.

Because the standard of review imposed by this Court will inevitably influence the
administration of rights conferred by the OAA, the new standard should reflect the purpose
and objectives of the statute itself. Therefore, in deciding upon a standard of review, this
Court should consider the intent of the Chio General Assembly in passing the OAA. The
legislative intent may be gleaned from all parts of the OAA, including those that do not
strictly involve the standard of review. Indeed, since the imposition of standards of review
is traditionally the exclusive province of this Court, it stands to reason that the legislature

did not directly address the subject. Therefore, legislative intent and purpose will have to



be discerned from the text and history of the statute itself and on legislative
pronouncements on other areas of the law that do not directly involve standard of review.
2. Legislative and judicial approval of arbitration.

The legislative view of arbitration is not ambiguous: it is positive. Arbitration
provisions are expressly made enforceable by act of the Ohio General Assembly. See R.C.
§ 2711.01(A). The General Assembly has further seen fit to provide the procedure by
which a party to such a contract can remove such a case to arbitration and empowers a
court to stay litigation proceedings pending resolution in arbitration. See R.C. §
2711.02(B). Beyond the passage of the original OAA, Ohio’s General Assembly has taken
further measures to encourage arbitration. In 19735, the legislature enacted amendments to
the OAA that included R.C. §§ 2711.21, et seq.; which provided for voluntary arbitration
of medical malpractice cases. In 1991, the legislature enacted R.C. Chapter 2712 which
gives legal force to international arbitration agreements and proceedings.

The decisions of this Court and the U.S. Supreme Court make clear that arbitration

is favored by the common law of Qhio and the United States. Council of Smaller

Enterprises v. Gates, McDonald & Co. (1998), 80 Ohio St.3d 661; Schaefer v. Allstate Ins.

Co. (1992), 63 Ohio St.3d 708; Prima Paint Corp. v. Flood & Conklin Mfg. Co. (1967),

388 U.S. 395. Arbitration provisions in consumer contracts have also been consistently
enforced by Ohio’s courts, including this Court, even where there are collateral issues such

as fraud in the inducement of a contract as a whole. See ABM Farms, Inc. v. Woods, 81

Ohio St.3d 498 (1998), Vincent v. Never, 139 Ohio App.3d 848 (2000). Arbitration has

also been embraced by the lower courts of Ohio. Many courts of common pleas offer

arbitration services through the auspices of the court itself.



Most importantly, the people of Ohio have approved of arbitration. As arbitration
has become increasingly common, it has become trusted among all sectors of Ohio’s
population. People in Ohio have come to rely on the enforceability of arbitration decisions
and agreements to arbitrate.

The reasons for the broad acceptance of arbitration as a means of dispute resolution
are clear. For litigants, arbitration offers an alternative to the courts which can be quicker,
less expensive, and more straightforward and understandable for the non-lawyer. For the
judicial system, arbitration offers a relief valve for congested dockets. In arbitration,
litigants save time and money, the courts save judicial resources, and the public as a whole
reaps benefits from both.

The public policy permitting and favoring arbitration has always been supported by
this Court. The standard of review imposed by this Court in this case thus should also
reflect that policy and should favor efficient enforcement of arbitration agreements. For
these reasons, this Court should impose a dual standard of review under which trial court
decisions which grant a motion to compel arbitration should be reviewed under the “abuse
of discretion” standard, while trial court decisions that deny a motion to compel should be
reviewed under the “de novo” standard.

B. The intent and purpose of the Ohio General Assembly, as expressed
through the OAA, support the imposition of a standard of review that
favors the enforcement of written arbitration contracts.

The Ohio General Assembly has demonstrated its intent to limit the judicial role in

enforcement of arbitration agreements and to provide an expedited procedure to refer
arbitrable cases out of the courts. This legislative purpose counsels for a dual standard of

review that will serve to encourage enforcement of written arbitration agreements.



1. The substance and structure of the OAA evidence a legislative
intent to limit the need for judicial intervention in the
enforcement of written arbitration contracts.

The clearest evidence of legislative intent underlying the OAA is the text and
structure of the statute itself. The OAA is unequivocal in making enforceable all
agreements to arbitrate. Yet, once that unambiguouns pronouncement is made, the
legislature set forth a straightforward and streamlined procedure for enforcement of
arbitration agreements. When the OAA is considered practically, its text evidences the
legislative purpose of limiting the need for judicial involvement at every point, including
judicial review of trial court decisions enforcing arbitration agreements.

The statutory affirmation of arbitration is no recent development in Ohio law. The
OAA was passed in 1953. In passing the OAA, the Ohio General Assembly directly
endeavored to limit the role of the courts in the enforcement of arbitration contracts or
provisions. Under § 2711.02, the legislature prescribed a narrow task for any court called
upon to enforce such an agreement. Under that section, the court “shall on application of
one of the parties stay the trial of the action until the arbitration of the issue has been had in
accordance with the agreement...” The inquiry to be made by the court in this
circumstance is limited to “being satisfied that the issue involved in the action is referable
to arbitration under an agreement in writing for arbitration.”

This statute sets forth clearly the role of the court: 1) make a finding of the
existence of a written contract or clause providing for arbitration; and, 2) make a
determination that the dispute falls within the scope of the arbitration contract or clause.

Once these limited determinations are made, the CAA contemplates that the court

10



“shall...stay the trial of the action until the arbitration of the issue has been had in
accordance with the agreement.” R.C. § 2711.02.

A similar procedure is provided for under Section 2711.03 where a party is
aggrieved by the failure of another to submit to arbitration. Under that section also, the
task of the court is limited to “being satisfied that the making of the agreement for
arbitration or the failure to comply with the agreement is not in issue.” Once the court has
so satisfied itself, under 2711.03, the court “shall make an order directing the parties to
proceed to arbitration m accordance with the agreement.” Id.

Having provided for a stay in pending litigation, and for an order directing the
parties to arbitrate, the legislature there ended the work of the court and left all other
questions to the arbitrator. Most pertinently, arguments concerning unconscionability of
other clauses of a written agreement should be left to the arbitrator. When § 2711.02 and
.03 are taken, as they must be, at face value, they instruct the court to consider solely
whether or not the parties agreed to arbitrate a given dispute. Upon proof of this simple
fact, the court is commanded unconditionally under the OAA to stay pending litigation and
order the parties to arbitration.

The legislative purpose of providing for “expeditious and econormical means” for
referral of disputes to arbitration counsels for a deferential standard of review by appellate

courts of trial court decisions that grant such relief. C.f. Shaefer v. Allstate Ins. Co. (1992),

63 3d 708, 712. Conversely, where a court refuses to give effect to a party’s right to
arbitrate under the OAA, that party should have the right to a heightened standard of

judicial review.

11



2. The OAA’s statutory limits upon judicial review evidence an
intent to provide for expedited referral to arbitration, protection
of the right to arbitrate, and a limit to appellate proceedings
that may delay arbitration.

The legislature’s intent to strictly limit the participation of the judiciary in review
of decisions enforcing arbitration clauses can be seen by the recent amendment to the
OAA. The OAA was amended by the legislature in 2000. The 2000 amendments actually
eliminate the right to appeal of this question solely in the case where a motion to refer a
case to arbitration is granted. On the other hand, when a motion to stay an action and
refer to arbitration is denied, the right to appeal is preserved. See R.C. 2711.02(D); see
also Ohio Bill Analysis, 2000 H.B. 401. The legislature has by these amendments directly
addressed the question of judicial review of a decision under § 2711.02. The mandate is
clear: matters referred to arbitration by a court of common pleas should proceed to
arbitration without delay, even without judicial review. On the other hand, the legislature
has acted to allow recourse to persons whose efforts to secure compliance with an
arbitration contract are unsuccessful.

When the two separate effects of the amendment are taken together, they
demonstrate the legislative priority for the protection of right to arbitrate under the QAA.
First, where a party has successfully enforced the right to arbitrate, that decision is non-
appealable, and thus the goal of speedy and efficient dispute resolution is achieved.
Second, where a party is deprived of the right to arbitrate, that decision is appealable, thus

affording special protection to a coniractual right to arbitrate.
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Consistent in limiting the role of the courts and providing for expeditious and
efficient referral to arbitration, the 2000 amendment also eliminated the right to a jury trial
on the question of the existence of an arbitration clause and the arbitrability of the dispute
in some circumstances. See O.R.C. 2711.03(C).

It is clear that the effect of the 2000 Amendment is limited in scope. The limitation
on the right to appeal provided for in § 2711.02(D} and the elimination of the right to jury
trial are only applicable under a “Commercial Construction Agreement” as defined in that
section. Yet, these recent actions of the legislature speak volumes about the purpose of the
OAA as a whole. From the 2000 amendment, the legislature’s desire to facilitate
arbitration without lengthy judicial processes is clear. The 2000 amendment recognizes a
fundamental truth about the OAA: the benefits of arbitration may only be reaped when
arbitration can be had quickly and without excessive entanglement in the courts. Indeed, if
a party were inclined to climb the judicial ladder presenting arguments to multiple courts
concerning the interpretation of a contract, that party could just as easily try the underlying
dispute to a court.

This Court should give effect to the intent of the legislature by applying a similar
standard to appeals of decisions outside the category of Commercial Construction
Contracts provided for by § 2711.02(D). In light of the 2000 Amendment, this Court
should impose a dual standard: where a trial court grants a motion to stay and orders
arbitration, the standard of review should be “abuse of discretion”; yet, where a trial court
denies a motion under 2711.02, the standard of review on appeal should be “de novo.” By

applying this dual standard, this Court would further the goal of providing for quick and
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efficient access to alternative dispute resolution and would ensure the protection of the
statutory right to enforcement of arbitration agreements.

3. This Court’s precedents counsel for the imposition of a standard
of review that favors the consistent and efficient enforcement of
arbitration contracts.

The view espoused herein of a narrow scope of inquiry by a court considering
enforcement of arbitration contract is consistent also with the precedents of this Court.

From its earliest history through its recent opinions, this Court has consistently proclaimed

its approval of enforcement of agreements to arbitrate, E.g. Campbell v. Automatic Die &

Products Co. (1954), 162 Ohio St. 321, 329; Corrigan v. Rockefeller (1902), 67 Ohio St.

354,367; Council of Smaller Enterprises v. Gates, McDonald & Co. (1998}, 80 Ohio
St.3d 661, 666. However, at least two cases warrant discussion here.

i. ABM Farms v, Woods, Inc.

In ABM Farms v. Woods, Inc. (1998), 81 Ohio St.3d 498, this Court made two

critical observations on this subject that bear directly on the question of the standard of
review. This Court should apply the holdings of ABM to the present case in announcing
the correct standard of review.

First, the ABM court observed that the OAA provides for severability of arbitration
clauses within larger contracts. This Court held that the language of Section 2711.02 was
unambiguous in requiring a trial by a court only when the consent to the arbitration clause
1s specifically contested by a party. Id. at 501. This Court elaborated, explaining that an
arbitration clause is “in effect, a contract within a contract.” Id. at 502. As such,
revocation of an arbitration clause requires a legal basis applicable specifically to that

clause.
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This Court thus set forth the rule that where a party claims fraudulent inducement
of an arbitration clause, it must show specific proof that arbitration was the subject of the
misrepresentation. This Court expressly barred judicial consideration of extranecous
materials and directed the courts of this State to focus the inguiry upon the making of the
arbifration agreement. In so holding, this Court set forth a rule that commands a narrow
judicial role for enforcement of arbitration clauses.

By the ABM decision, this Court narrowed the scope of inquiry of a trial court in
considering a motion under § 2711.02, and limited judicial p.articipation in the ADR
process overall. A more limited appellate role is thus consistent with ABM and with this
Court’s prior interpretation of the OAA.

The logical application of ABM to the present case would require that a court limit
its consideration of an unconscionability defense to such evidence that might be presented
as to the unconscionability of the arbitration clause specifically. In the present case, the
Appeals Court’s finding of unconscionability relied on a much broader review. The
Appeals Court considered nearly every paragraph of the highly detailed Contract, despite
the fact that many of the provisions that the Appeals Court found objectionable have
nothing at all to do with the arbitration clause.

The application of a “de novo” standard of review in this circumstance invites
unduly close examination of proceedings which were intended by the legislature to be
summary in nature. The straightforward and mechanical procedures set forth by R.C. §§
2711.02 and 03 make for a simple inquiry that can be quickly completed by any trial judge,
consistent with the spirit of the OAA. Indeed, the simplicity of the inquiry required by §§

2711.02 and 03 should provide reason for this Court to place broad discretion in the hands
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of a court that may grant such a motion and to require deference of an appeals court that
reviews such a decision.

a. The Trial Court’s Decision was consistent with
ABM and the OAA.

The Trial Court Decision evidences consideration by the court consistent with the
precedent and the spirit of the OAA. Although the Trial Court gave extensive and
thoughtful consideration to Appellees’ arguments opposing arbitration, it focused on the
question of the agreement to arbitrate. The Trial Court first determined the existence of a
written agreement, and noted that the Appellees specifically offered their consent to the
arbitration provision by initialing next to it. Appx. at 21-2, 33. The Court also made an
independent determination that the arbitration provision was applicable to the instant
dispute, Appx. at 21-2.

The Trial Court then considered the defenses to arbitration offered by Appellees.
In doing so, the Trial Court limited the enforcement of the Contract, consistent with ABM.
The Trial Court noted the venue selection provision in the Arbitration Clause which
identified Louisville, Kentucky as the venue for arbitration. The Trial Court noted that the
provision was inconsistent with R.C. § 4113.62. Yet, rather than find the entirety of the
Contract unconscionable, the Trial Court noted the severability of provisions (See
Contract, Supp at 9, § 18), and resolved to give effect to the intent of the parties by
enforcing the Contract according to Ohio law, without the venue provision. Appx. at 31,
The Trial Court’s enforcement of the Contract was consistent with the command of this
Court in ABM.

b. The Appeals Court’s Decision violates this Court’s
holding in ABM and is inconsistent with the OAA,
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The instant case illustrates clearly the folly of allowing “de novo™ review of a
decision referring a case to arbitration. The Appeals Court reconsidered each of the same
factors considered by the Trial Court, and reached the opposite conclusions. The Appeals
Court’s conclusion contradicts not only the Trial Court, but three other Ohio courts who
have previously enforced the same Contract. The Appeals Court’s decision flies in the
face of ABM by finding the Arbitration Clause unconscionable based a wide variety of
provisions, many of which never became applicable to these parties, and most of which
have nothing at all to do with the question of arbitration.

For example, the Appeals Court found objectionable a clause in the Contract by
which Appellees promised not to move in to the completed home until they had paid in
full. Appx at 12, 130. The Appeals Court provided no explanation as to why the Benfields
should be allowed to evade paying for construction of the home before taking up residence,
but apparently felt that for Taylor to actually collect money owed was per se
unconscionable as a matter of law. The Appeals Court made no effort to relate this finding
to the enforcement of the independent and severable arbitration clause.

The Appeals Court also cited as objectionable a provision under which Appellees
agreed to pay an additional processing fee if they obtained financing from certain
1dentified publicly funded lenders. Appx at 12, 34. The Appeals Court made no attempt
to connect this provision logically to its analysis of the question of arbitration, nor did it
inquire about the clause during oral argument. So unrelated is this provision to the subject
of the lawsuit that it never occurred to Appellees to make reference to the clause, and there
is no evidence on the record to indicate whether Appellees actually financed through any

of the named lenders or paid the fee. Ifit had given any real consideration to the purpose
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of this clause, the Appeals Court might have recognized that some publicly funded lenders,
such as the Federal Housing Administration, require exhaustive documentation from a
builder prior to disbursement of funds. Private lenders typically have minimal
requirements by comparison. The result is higher overhead cost to the builder on a job
financed by public lenders, as compared to a job financed by a private lender. Therefore, it
is imminently reasonable that a builder would accordingly charge a higher price for the
increased work. The Appeals Court apparently secks to impose its jurisdiction not only
over the legal effect of the Contract, but over the prices that Taylor is permitted to charge
for its services.

The Appeals Court also found objectionable a provision by which Taylor reserved
its rights to mechanic’s liens. The Appeals Court again made no attempt to draw any
relationship between this provision and the Arbitration Clause. On this subject, the
Appeals Court deems unconscionable Taylor’s mere mention of rights that the Ohio
General Assembly expressly conferred on Taylor and all other builders through R.C.
§1311.01, et seq. How the assertion of statutory rights could be unconscionable was not
explained. The provision was simply identified as “heavily skewed in favor of [Taylor].”

In a closely related point, the Appeals Court cited an attorneys fees provision in the
Contract as unconscionable. At oral argument it was noted that the Ohio’s mechanic’s lien
statute specifically confers upon homebuilders the right to recover attorney’s fees from a
homeowner, See R.C. § 1311.16. Taylor in fact holds a mechanic’s lien against the
property, and its claim enforcing the lien was asserted in the Complaint. (See Supplement

at 4). Thus, the absurd result of the Appeals Court’s Decision is that Appellees have been
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relieved of the prospect of recovery of attorneys fees under the Contract, and are instead
subjected to recovery of the same attorneys fees under the statute.

The Appeals Court also found objectionable a prescient clanse of the Contract that
attempts to make provision for the prospect of judicial invalidation of the Arbitration
Clause. (Decision at § 48, Appx. p. 16). The Appeals Court thus punishes Taylor for its
correct recognition of the prospect for inconsistent judicial action. Clearly, at the time of
the making of the Contract, the clause was entirely superfluous. The Contract had never
been deemed unenforceable; to the contrary, it has thrice been enforced by different Ohio
courts. Yet, the Appeals Court held that the Arbitration Clause is unenforceable because
there is another clause where the parties have agreed on what to do if the Arbitration
Clause is deemed unenforceable.

The Appeals Court did not constrain itself to review of those matters that had
actually been presented to and decided by the Trial éourt. Incredibly, the Appeals Court
determined that it was entitled to go beyond the record to consider new evidence and
arguments that were not raised before the Trial Court. The Appeals Court accepted the
new evidence attached to Appellees’ Brief, and then cited the new arguments concerning
the cost of arbitration in the Decision. Appx. at 14-5, § 41-2. In light of this plain error,
this Court should remand the decision to the Appeals Court with instructions to affirm the
Trial Court’s decision no matter what standard of review this Court imposes.

It is clear that under the “de novo™ standard of review, the Appeals Court felt
empowered to conduct an inquiry far more broad than what was conducted by the Trial
Court, even to the point where it would violate the most fundamental rule of appellate

procedure by admitting and relying on evidence not within the record. The permissive “de
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novo” standard allowed this duplicative and counterproductive process to be undertaken.
Only by imposing the more restrictive “abuse of discretion™ to review of a decision
enforcing an arbitration contract can this Court prevent such counterproductive
proceedings.

Consistent with this Court’s decision in ABM, this Court should impose a standard
of review that narrowly focuses the appellate court’s review on matters that relate
specifically to the arbitration clause itself, and should encourage arbitration by vesting
discretion in courts to enforce arbitration contracts, while allowing more detailed review of
decisions refusing to enforce arbitration clauses.

iii. Williams v. Aetna Finance Company

Appellees will surely offer the case of Williams v. Aetna Finance Co. (1998), 83

Ohio St.3d 464, as authority on this point. However, the Williams decision offers no real
guidance on the question before the Court in this case, nor on arbitrability in general. This
is true because of the convoluted proceedings that landed Williams before this Court,

This Court’s affirmance in Williams of the non-enforcement of an arbitration
clause was strongly influenced by the fact that the case had already once been through the
appeals process, including briefing and argument to this Court. On its second arrival
before this Court, a jury trial had already been concluded and affirmed on appeal. This
Court specifically stated that the decision conceming the arbitration clause and the
affirmance of that decision were the result of the “confusion” of the trial court. Id. at 471-
2. This Court went on to say that the decision of the appeals court affirming the non-
enforcement could not be reconciled with the law as expressed by this Court and the U.S.

Supreme Court. Id. at 472. In the end, this Court concluded that courts below had
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mishandled the question of the arbitrability of the dispute and could only content itself that
the outcome overall was satisfactory and that to remand the case would be futile. Id. at
473,

The only commonality between Williams and this case is the manifest lack of a
consistent approach among the courts of this state to enforcement of arbitration clauses.
Flexibility in the law on this subject leaves any two courts (trial, then appeals) a likelihood
of reaching two different conclusions based on the same evidence under a “de novo”
standard of review. If anything, Williams is the poster child for the delay and expense of
litigation and appeals that the legislature and the public hoped fo avoid by passage of the
OAA.

C. A standard of review that encourages efficient referral of cases to

arbitration is consistent with the intent of Congress as expressed in the
Federal Arbitration Act, 9 U.S.C. § 1, et seq.

In passing the OAA, the General Assembly enacted a statutory scheme that was
nearly identical to the Federal Arbitration Act, 9 U.S.C. 1, et seq. (“FAA”). Nearly every
section of the OAA has a counterpart in the FAA. Compare e.g. R.C. § 2711.01 t0 9
U.S.C. 2; compare also R.C. § 2711.02 to 9 U.S.C. 3; compare also R.C. § 2711.10 t0 9
U.S.C. 10, For this reason, this Court may look to the intent of Congress in passing the
FAA as persuasive authority that may properly provide guidance in interpreting the OAA.*

Identical in structure and nearly identical in its terms to the OAA, the text of the
FAA itself provides ample evidence of Congressional intent to allow private parties to reap

the benefits of arbitration without excessive entanglement in the courts. The FAA’s

* Indeed, where any provision of state law contradicts the FAA, it is preempted by the
federal law. See Great Earth Cos. v. Simons (6th Cir. 2002), 288 F.3d 878, 888.
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provisions set forth a expedited procedure for enforcement of arbitration clauses that is
mirrored by the OAA. However, in the case of the FAA, the legislative historical materials
provide useful background.

In a report of the Judiciary Committee of the House of Representatives at the time
of original passage of the FAA, it was noted that the FAA served the purpose of ensuring
that:

{a] party willing to perform his contract for arbitration is not subject to the
delay and cost of litigation. Machinery is provided for the prompt

determination of his claim for arbitration and the arbitration proceeds without
interference by the court.

H.R. Report No. 96, 68th Congress,
st Session (1924) at 2, Appx. at 60

The committee similarly describes the above described “machinery” as being a “summary
trial” on the limited question of the existence of the arbitration agreement. Id. The
committee further notes that “It is practically appropriate that the action should be taken at
this time when there is so much agitation against the costliness and delays of litigation.
These matters can be largely eliminated by agreements for arbitration...” Id.

The Senate Judiciary Committee made similar findings:

The desire to avoid the delay and expense of litigation persists. The desire
grows with time and as delays and expenses increase.

In contrast with the long time required by the courts with their congested
calendars. . .the records of [The Arbitration Society of America] show that
the average arbitration required but a single hearing, and occupied but a few
hours of the time of disputants, counsel, and witnesses. The cost to the
disputants was said to be trifling as compared with the cost of litigation.

U.S. Senate Report No. 536
68th Congress, 1st Session (1924) at p. 3, Appx. at 63.
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The committee reports show that the paramount concern for the Congress in
passing the FAA was the avoidance of expense and delay in litigation. This intent bears
directly on the question of appellate review. Just as the Congress intended to provide an
alternative to litigation, it also intended to provide “a simple method for securing the
performance of an arbitration agreement.” Id. A corollary to the provision of expedited
proceedings for compelling arbitration is a limit to appellate proceedings on the same
issue. Tt stands to reason that where the Congress sought expediency in a “summary”
proceeding to secure performance, it would eschew plenary review by a court of appeals of
a trial court decision ordering arbitration.

This Court must wonder what would be the reaction of the respective Judiciary
Committees to learn that Ohio’s application of the law may ensure that any party who
changes its mind about arbitration is entitled to the most permissive review of the
“summary” proceeding, even where one court has already determined the existence and
applicability of an arbitration provision. The foregone conclusion of unduly expansive
review is to ensure that the “costliness and delay” of litigation will be incurred before any
arbitration can even begin.

The FAA is the direct ancestor of the OAA. The objectives of the Congress were
adopted in wholesale fashion by the Ohio General Assembly when it passed the OAA
which was so closely modeled upon the FAA. The principal concern of the Congress was
to allow parties who consent to do so to avoid expense and delay and proceed without
undue burden to alternative dispute resolution. This Court should give effect to the intent
of the Congress and the Ohio General Assembly by imposing a standard of review that

affords the highest degree of deference to a court that grants a motion to refer a case to
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arbitration but allows “de novo” review of decisions that deny a motion to compel
arbitration.

D. Basic utilitarian analysis favors the imposition of a standard of review

applicable to motions under R.C. § 2711.02 that encourages arbitration.

A simple utilitarian cost/benefit analysis of judicial review of arbitration decisions
counsels for the dual standard previously set forth. This is true because no harm or even
inconvenicnce is imposed when a party is compelled to arbitrate. In the worst case
scenario of an improper decision by a trial court, the party opposing arbitration is simply
referred to an arbitration forum governed by the OAA which provides ample protection for
the rights of both parties. Yet, when a party is deprived of the statutory right to arbitrate,
the cost to the party, the judiciary and society as a whole is high.

It is relevant that the situation in which these cases arise can only occur where a
party has signed their name to a written contract in which they expressly agree to arbitrate.
Under any set of circumstances, a party who wishes to take back their written word should
bear a heavy burden in order to do so. Accordingly, the standard of review should not
serve to encourage the people of Ohio to break their promises.

It is consistently unclear among parties opposing arbitration exactly what is to be
feared from arbitration of disputes. Arbitration is a well established institution in Ohio.
When such parties finally arrive in arbitration, kicking and screaming after a hearing and
an appeal on the question of arbitrability, they find a forum where they receive a fair
hearing consistent with due process.

Decisions from courts in all parts of the United States and Ohio recognize the basic

trustworthiness of arbitration as a means of dispute resolution. E.g. Gilmer v. Interstate
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(1991), 500 U.8S. 20, 29-32. This Court has itself resolved “to favor the regularity and

integrity of the arbitrator’s acts.” Brennan v. Brennan (1955), 164 Ohio St.2d 29, 36.
State legislatures and the U.S. Congress have offered the same recognition whether
expressly or by enacting laws like the FAA and OAA.

In addition to this basic trustworthiness, litigants enjoy statutory protections of their
rights to due process. Both the OAA and the FAA provide basic procedural guidance to
ensure fair hearings. Under the OAA, arbitrators have general supervisory powers over the
proceedings, and have authority to issue subpoenas to compel the appearance of witnesses
or production of evidence, and to direct the taking of depositions. See R.C. § 2711.06, 07.
Under the OAA, the decision of the arbitrator must be in writing, signed by the arbitrator
and must be served upon the parties. See R.C. § 2711.08. The OAA provides arbitrators
with the tools and powers necessary to conduct a fair hearing. Furthermore, parties are
free to agree to make use only of arbitrators or arbitral fora that have in place their own
rules of procedure.

Beyond these procedural protections that ensure the soundness of the arbitral
process, the legislature also provided ample protection against potential abuse of powers
by the arbitrators. Under 2711.10, a party to an arbitration has the right to have vacated the
decision of arbitrators who exceed their powers, commit fraud or collusion, or other
misconduct. Under Section 2711.11, a party to an arbitration has the right to have an
arbitration decision modified by a court where clerical errors or other imperfections are
present. A prevailing party in an arbitration has the right to have the award confirmed, but
not without approval by a court. See 2711.09. However, the non-prevailing party has the

right to appeal any such confirmation by the court. See R.C.2711.15. In short, the OAA
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provides numerous protections that ensure basic due process. Based on these safeguards,
Ohio’s courts may proceed confidently in facilitating arbitration where the parties have
freely contracted for it.

On the other side of the coin, the cost to litigants, the judiciary and the public from
excessive judicial review is high. First, there is the public cost of use of the judiciary and
the additional burden to the judicial system as & whole from the additional caseload.
Second, there is the cost and delay to the parties of additional proceedings affirming the
simple existence of a contract to arbitrate. Both these costs are essentially dead weight on
both the system and the parties. This is true because when the judicial review is at an end,
no matter what the decision, no progress has been made toward resolution of the
underlying dispute. The only question that is answered is whether a case will be arbitrated
or litigated. The cost therefore of an overly permissive standard of review or one that
encourages excessive judicial review is high. It is in effect the complete undermining of
the statutory objective of the OAA.

This Court should act to allow the citizens of Ohio to proceed with confidence in
agreements to arbitrate. In the present legal climate, no arbitration agreement can be
assumed to be enforceable. In this uncertain environment, citizens will eventually choose
the path of certainty and simply litigate. Any possible benefits of the OAA are then lost.

Because there are basic statutory protections governing the process of arbitration
and ensuring against basic unfairness in the outcome, this Court should impose a standard
of feview that encourages arbitration consistent with the purpose of the OAA. The

standard best suited to do so is one that subjects a decision granting a motion to compel
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arbitration to the “abuse of discretion” standard and subjects a decision denying a motion
to compel arbitration to the “de novo” standard.

E. Consideration of the unconscionability defense to enforcement of

arbitration contracts is inconsistent with the clear mandate of R.C, §
2711.01.

The legislature’s limitation of the role of the courts in enforcing arbitration is
consistent with the overall intent of the OAA. Conversely, the common law defense of
unconscionability to enforcement of an arbitration contract is fundamentally inconsistent
with the basic command of the OAA. This Court should employ the standard of review to
preclude consideration by a court of any defense that fundamentally contradicts the
mandate of the OAA. This is accomplished by imposing heightened scrutiny to decisions
that find simple arbitration agreements to be unconscionable.

The OAA in § 2711.01 sets forth a substantive provision of contract law. Quite
simply, the legislature has decreed that a contract to arbitrate is “valid, irrevocable and
enforceable...” With the passage of the OAA, the legislature abrogated any common law
rule that would limit the enforcement of an arbitration agreement on substantive grounds.
Yet, to prove unconscionability of a contract, a party must prove that the contract is both
procedurally and substantively unconscionable. Substantive unconscionability pertains to
the contract itself without consideration of the contracting parties. See Collins v. Click

Camera & Video, Inc. (1993), 86 Ohio App.3d 826, 834. This requires a determination of

the reasonableness of the contract terms. Id.
Proof of substantive unconscionability requires a qualitative analysis of a contract
term yielding the conclusion that the particular term is unfair and oppressive. Yet, §

2711.01 establishes by legislative act that an agreement to arbitrate is reasonable per se.
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Therefore, as a matter of substantive law, the fundamental question of whether the bare
agreement to arbitrate can be unconscionable has already been answered by the legislature:
it cannot. By passage of § 2711.01, the legislature has barred the defense of
unconscionability of an arbitration clause. While a court can and should intervene to strip
an arbitration contract of such unfair or oppressive terms that may apply to the place, time
or process of arbifration, if parties have simply provided mutually to arbitrate, then that
provision cannot be unconscionable under § 2711.01. This is precisely how the Trial
Court prudently decided in this case.

Appellees will surely argue that proof of unconscionability is permitted under
2711.01 and its proviso for such defenses to enforcement “that exist at law or in equity for
the revocation of any contract.” Yet, this construction would produce an exception that
consumes the rule. The proviso for defenses has a clear application in many
circumstances. For example, if a party has been fraudulently induced to execute a contract
containing an arbitration clause, proof of the inducement would provide a defense to
enforcement of the clause. The same is true of failure of a condition precedent or waiver
of the right to arbitrate. Yet, when a party knowingly executes an arbitration contract, and
then attempts to escape the obligation by claiming unconscionability, that party is attacking
arbitration on the most basic level. The unconscionability defense requires that the party
prove essential unfairness. But § 2711.01(A) states definitively that a promise to arbitrate
is not unfair nor unenforceable; it abrogates the unconscionability defense.

The unconscionability defense flies in the face of the direct command of § 2711.01,
and its inconsistent application by Ohio’s courts has served to undermine public

confidence in the law. Contractors in Ohio must scratch their heads pensively
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contemplating which is the law of Ohio; the doctrine of unconscionability or § 2711.017
So long as the OAA remains in effect in Ohio, any court that finds an arbitration clause
unconscionable is simply refusing to enforce the law of this State. This Court therefore
should adopt a standard of review that subjects to “de novo” review any trial court decision
finding that an arbitration clause is substantively unconscionable.
IV. CONCLUSION

This Court should adopt a dual standard of review applicable to courts of appeal
that review decisions of trial courts granting or denying motions to stay litigation and refer
cases to arbitration under R.C. § 2711.02. This Court should impose the “abuse of
discretion™ standard of review where a court of appeals reviews the decision of a trial court
granting a motion to compel arbitration. This Court should impose the “de novo” standard
of review where a court of appeals reviews the decision of a trial court denying a motion to
compel arbitration.

Without regard for this Court’s holding on the certified question and proposition of
law, in light of the plain error committed by the Appeals Court in admitting and relying on
new evidence, this Court should reverse the Appeals Court’s Decision and remand the case

with instructions to affirm the Trial Court Decision.

29



Respectfully submitted,

b

obert Linneman (0073846)
regory Schmidt (0006069)
Santen & Hughes
600 Vine St., Suite 2700
Cincinnati, OH 45202
(513) 721-4450
Attorneys for Appellant
Taylor Building Corporation of
America

CERTIFICATE OF SERVICE

I hereby certify that a true and accurate copy of the foregoing was sent via ordinary

United States mail this 5th day of March, 2007 to the following:

Donald W. White, Esq.
Nichols, Speidel & Nichols

237 Main Street

Batavia, OH 45103

Attorney for

Marvin and Mary Ruth Benfield

3122521

30

\Wh

"Roberf Linneman




IN THE SUPREME COURT
; OF THE STATE OF OHIO

TAYLOR BUILDING : Supreme Court Case No.:

CORPORATION OF AMERICA, g’
06-1890

Appellant,
: On Appeal from the Clennont County
Vvs. : Court of Appeals, 12 Appellate District
Court of Appeals
Case No. CA2005-09-083
MARVIN BENFIELD, et al.,
Appellees.

NOTICE OF APPEAL OF APPELLANT
TAYLOR BUILDING CORPORATION OF AMERICA

J. Robert Linneman (0073846) Donald W. White (0005630)

C. Gregory Schmidt (0006069) Nichols, Speidel & Nichols
Santen & Hughes 237 Main Street

312 Walnut Street, Suite 3100 Batavia, OH 45103

Cincinnati, OH 45202 (313) 732-1420 (ph)

(513) 721-4450 (ph) (513) 732-0357(fax)

(513) 721-0109 (fax) Counsel for Appeliees,
JRL@Santen-Hughes.com Marvin and Mary Ruth Benfield
Counsel for Appellant,

Taylor Building Corporation of America

ocY 112006

MARGIA 1 & al :
SUSREME UV 11 0

¥ i

FE }

001



NOTICE OF APPEAL

Notice is gtven that Taylor Building Corporation of America, the Appeliee and

| Plaintiff below (“Taylor”), hereby appeals to the Supreme Court of Ohio from the
Judgment of the Court of Appeals of Clermont County, Ilwelﬁh Appellate District i
Court of Appeals case no. CA2005-09-083, dated Augﬁst 28, 2006. Taylor submits that

the case is one of public and great general interest. .

Respectfully submitted,

N

x\RoHert Tinnoman (0073846)
C? Gregory Schmidt (0006069)
SANTEN & HUGHES
312 Walnut Street, Ste. 3100
Cincinnati, Ohio 45202
(513) 721-4450
Attorneys for Appellant
Taylor Building Corp. of America

002



; CERTIFICATE OF SERVICE

I hereby certify' that a true and accurate co{[ty\ of the foregoing Notice of Appeal
was served by ordinary United States mail this u day of October, 2006 upon:

Donald W. White
Nichols, Speidel & Nichols

237 Main Sireet
Batavia, OH 45103 QP
. .\.. -v/\/\\&
: j\Robert ILinneman
303812.1

003




IN THE COURT OF APPEALS

TWELFTH APPELLATE DISTRICT OF OHIO

CLERMONT COUNTY

TAYLOR BUILDING CORP. OF

AMERICA,
CASE NO. CA2005-09-083

Plaintiff-Appellee,
-JUDGMENT ENTRY

-VsS -

MARVIN BENFIELD, et al.,

Defendants-Appellants.

The assignment of error properly before this court having been ruled upon, it is
the order of this court that the judgment or final order appealed frearm be, and the same
hereby is, reversed and this cause is remanded for further proceedings according to law
and consistent with the Opinion filed the same date as this Judgment Entry.

It is further ordered that a mandate be sent to the Clermont County Court of
Common Pleas for execution upon this judgment and that a certified copy of this
Judgment Entry shall constitute the mandate pursuant to App.R. 27.

Costs to be taxed in compliance with App.R. 24.
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IN THE COURT OF APPEALS
TWELFTH APPELLATE DISTRICT OF OHIO

CLERMONT COUNTY

TAYLOR BUILDING CORP. OF AMERICA, :

Plaintifi-Appellee, : CASE NQ. CA2005-09-083
OPINION
| - Vs - COURT OF APPEALS 8/28/2006
_ FILED
Defendants-Appellants]  BARBARA A. WIEDENBEIN

CLERMONT COUNTY, OH

CiVIL APPEAL FROM CLERMONT COUNTY COURT OF COMMON PLEAS
Case No. 03-CVE-15865

Santen & Hughes, J. Robert Linneman, C. Gregory Schmidt, 312 Walnut Street, Suite 3100,
. Cincinnati, Ohio 45202, for plaintiff-appellee

Nichols, Speidel & Nichols, Donald W. White, 237 Main Street, Batavia, Ohio 45103, for
defendants-appellants, Marvin and Mary Ruth Benfield _

BRESSLER, J.

{11} Defendants-appeliants, Marvin and Mary Ruth Benfield, appeal from a decision of -
the Clermont County Courl of Common Pleas, granting the motion of plaintiff-appellee, Taylor
Buiiding Corporation of America, to stay judicial proceedings pending mediation andfor
arbitrationl.

| {112y Appellee is a Kentucky corporation whose priricipal place of business is in

Louisvjille, Kentucky. Appellee is engaged in the business of constructing residential houses.
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Clermont CA2005-09-083

Appellants are a married couple who reside in Cincinnati, Ohio and own real estate in
Clermont County, Ohio. |

{113} On thh; 3, 2002, appeliee entered into an agreement with appellants, whereby
appellee agreed to construct a residential home for appelflants on their property in Clermont
County for $89,977. After commencing wark, appeilee sent invoices to appellants requesting
progress payments as called for under the terms of the parties’ construction contract.
Appellants, being dissatisfied with appellee’s work, refused to pay the invoices.

{1[4} In July 2003, appellants sent appellee a "Stop Work" letter, and ordered
appellee to leave the premises and not retumn. As of July 31, 2003, appellants allegedly owed
appellee $18,145.40 for materials and labor that appeliee had furnished with respect to the
parties' construction contract. In September 2003, appeliee filed a mechanic's lien against
appellants' Clermont County property.

{§15} On November 26, 2003, appellee filed a complaint in foreclosure against
appellants in the Clermont County Court of Common Fleas, raising ctaims of breach of
contract, unjust enrichment, and quantum meruit. Appellee’s complaint also sought
forecl_osure on the mechanic's lien that it had filed against appellants' property.

{16} Atthe same time itfiled its complaint in foreclosure, appellee moved to stay the
proceedings pending mediation andfor arbitration. Appellee based its -motion on the
mediation and arbitration clauses in the parties' construction agreement that required any
claims or disputes arising under the agreement to be submitted to mediation, and upon failure
of mediation, then to binding arbitration.

{f7} On December 23, 2003, appellants filed an answer to appellee's complaint,
denying the material allegations directed against them. Appellants aiso brought a
counterclaim, alleging, among other things, that appellee: (1) had engaged in acts and

practices in violation of the Ohio Consumer Sales Practices Act ("CSPA"), (2) had breached
-2-
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its contractual obligations under the parties' contract, and (3) had made fraudulent
misrepreséntations_' to éppellants regarding their competency as home builders.

{18} On D‘:e'cember 24, 2003, appellants moved to dismiss Taylor's motion to stay
judicial proceedings pending mediation and/or arbitration. Appeliants argued, among other
things, that several provisions of the parties’ construction contract, including its mediation and
arbitration clause, were "unconscionable” and, therefore, unenforceable.

{119} The trial court held a hearing on appellee’'s motion to stay judicial proceedings
pending mediation and/or arbitration. The only evidence submitted in the case was an
affidavit from ane of the appellants, Mary Ruth Benfield. In her affidavit, Mary Ruth adopted
the allegations in appellants’ answer, afﬁrmative defenses, counterclaim, and response to
appellee’'s motion to stay the proceedings pending mediation and/or ar-bi.lratior_l.

{1110} On August 17, 2005, the trial court issued a decision and enlry finding thal a
provision in the mediation and arbitration clauses requiring that the mediation and/or
arbitration take place in IKentucky was “substantively unconscionable™ because it violated R.C.
4113.62. As aresult, the trial court ordered that the mediation andfor arbitration proceedings
must take place in Clermont County, Ghio. The trial court found that the remaining terms of
the mediation and arbitration clauses and the construction contract, itself, are not
unconscion_‘nable or otherwise unenforceable. Consequently, the trial court granted appellee’s
motion to stay the proceedings pending mediation and/or arbitration.

{1111} Appellants now appeal, raising the following assignment of error:

{112} “THE TRIAL COURT ERRED AS AMATTER OF LAW IN FINDING THAT THE
ARBITRATION CLAUSE IS ENFORCEABLE." A

{1113} Appeliants argue that the ftrial court erred in finding the mediation/arbitration

clauses in the parties’ contract to be enforceable, because the clause is unconscionable as a

matter of law. We agree with appellanis’ argument.

-3.
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{114} Generally, appellate courts review a tiial court's disposition of a motion to stay
proceedings and cdmpel arbitration under an "abuse of discretion” standard of review. See,
e.g., Yessenow v. :'/-”tue Design Studio, Inc., 165 Ohio App.3d 757, 2006-Ohio-1202, {11;
McG‘uffey v. LensCrafters, Inc. (2001), 141 Ohio App.3d 44, 49.

{115} However, when an appeliate court is presented with a purely iegal question, the
appropriate standard of appellate review is "de novo." Eagle v. Fred Martin Motor Co., 157
Ohio App.3d 150, 2004-Ohio-829, {11. Under a de novo standard of review, an appellate
court does not defer to a triat court's decision. 1d. On guestions of law, a trial court doe_s not
exercise discretion, and the appellate court's review is plenary. 1d. at §J12, citing McGee v.
Ohio State Bd. Of Psychology (1993), 82 Ohio App.3d 301, 305.

{fi16} The determination as to whether a provision in a contract is unconscionabieis a
question of law. Ins. Co. of N. America v. Automatic Sprinkler Corp. {1981), 67 Ohio St.2d 91,
98. Therefore, in reviewing the trial court's ruling on the question of unconscionability, we
apply a "de novo," rather than an "abuse of discretion" standard of review. See Eagle, 2004~
Ohio-829 at §13; Dunkelman v. Cincinnati Bengals, Inc., 158 Ohio App.3d 604, 2004-Ohio-
6425, §[19-20; Vanyo v. Clear Channel Worldwide, 156 Ohio App.3d 706, 2004-Ohio-1793,
8.

{1117} In Ohio, “arbitration is encouraged as a method to settle disputes. [Citations
omitted.] A presumption favoring arbitration arises when the claim in dispute falls within the
scope of the arbitration provision. An arbitration clause in a contractis generally viewed as an
expression that the parties agree to arbi.trate disagreements within the scdpe of the arbitration
clause, and, with limited exceptions, an arbitration clause is o be upheld just as any other

provision in a contract should be respected." Williams v. Aetna Fin. Co., 83 Ohio St.3d 464,

471, 1998-Ohio-294.

{1118} An arbitration clause may be unenforceable “upen grounds that exist at law orin
-4- ‘
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equity for the revocation of any contract." R.C. 2711.01(A). One such ground is
"unconscionability."-‘ See Eagle, 2004-Ohio-829 at 16; Porpora v. Galtliff Building Co., 160
Ohio App.3d 843, ébOS—Ohio—QM 0, 6. "Unconscionability is generally recogniied to include
an absence of meaningful choice on the part of one of the parties to a contract, combinedwith
contract terms that are unreasonably favorable to the other party.” Colfins v. Click Camera &
Video, Inc, (1993}, 86 Ohio App.3d 826, 834.

{119} An arbitration clause is unconscionable where the clause is “'so one-sided as to
oppress or unfairly surprise [a] party." Neubrander v. Dean Witter Reynolids, Inc. {(1992), 81
Ohio App.3d 308, 311-312, quoting Black's Law Dictionéry (5“‘ EdRev.1979) 1367. _"The
party seeking fo establish that an arbitration clause is unconscionable must show that the
provision is both procedurally and substantively unconscionable.” Porpora, 2005-Ohio-2410
at 6.

{§120} Procedural unconscionability concerns the formation of the agreement and
occurs when no voluntary meeting of the minds is hossible. Id. at {[7. To determine whether
a contract provision is procedurally uncenscionable, courts consider the following factors: (1)
the relative bargaining positions of the parties; (2} whether the terms of the provision were
explained to the weaker pardy: and (3) whether the party claiming that the provision is
| uﬁddﬁscionable was represented by counse! at the time the contract was executed. Id.

{1121} Additionally, when “there are strong indications that the contract at issue is an
adhesion contract, and the arbitration clause itself appears to be adhesive in nature," there is
"considerable doubt that any true agreement ever existed to submit disputes to arbitration.”
Williams v. Aetna anance Co., 83 Ohio St.3d 464, 473, 1998-Ohio-294. Black's Law
Dictionary (8™ Ed.2004) 342, defines an adhesion contract as a "standard-form contract
prepared by one party, to be signed by the party in a weaker position, usufally] a consumer,

- who adheres to the contract with fitle choice about the tertms.”

-5 -
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{122} Substantive unconscionability refers to the actual terms of the agreement.
Propora, 2005-Chio-2410 at {j8. Contractterms are substantively unconscionable if they are
unfair and commer:(':ifally unreasonabie. Dorsey v. Contemporary Obstetrics & Gynecaology,
Inc. (1996), 113 Ohio App.3d 75, 80. "Because the determination of commercial
reasonableness varies with the content of the contract terms at issue in any given case, no
generally accepted list of factors has been developed for this category of unconscionability.
However, courts examining whether a particular * * * clause is substantively unconscionable
have considered the following factors: the fairness of the terms, the charge for the service
rendered, the standard in the industry, and the ability to accurately predict the extent of future
liability.” Coffins, 86 Ohio Aép-ad at 834.

{9123} "In order to determine whether a given contract provision is uncbnscionable,
courts must examine the particular facts and circumstances surrounding the agreement.”
Porpora at §9. After a de novo review of the evidence in this case, we find abundant
evidence in the record to show that the contractual prévisions at issue in this case are both
procedurally and substantively unconscionable.

{124} In its decision, the trial court found that there was no evidence that appellee
presented the construction contract with the mediation/arbitration clauses to appellantson a-
"take it or leave it" basis. However, according to Mary Ruth Benfield's affidavit, she states
that appellee's agent advised them that appellee "would not sign a contract without the
arbitration/mediation clausef.]" The fact that appellee refused to negotiate this provisionis a
fact that weighs in favor of a finding of procedural unconscionability. See Porpora at §12.

{y125} Furthermore, appellants were not represented by counsel. This is another factor
tha't tends fo demonstrate procedural unconscionability. See Porpora at {[12; Eagle, 2004~
Ohio-829 at §59. While the record indicates that appeilants knew about‘ the mediation and

arbitration clauses, Mary Ruth Benfield's affidavit indicates that appellee's agent minimized

-6-
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the importance of the clause, stating that, while appeliee would not enter into an agreement
without the clause,:the ctause was "not necessary since [appellee] never had any disputes
over the quality c;f ’their product and workmanship * * * {and appellee] did not see the
arbitration/mediation {clauses] as being a factor since [appellee was] concemed about
keeping [its] customers happy.” ,

{926} in appellee's favor, we note that appellants were unable to demonstrate that
they could not have their house constructed by a builder other than appellee. As the trial
court noted, "[{lhere are a multitude of homebuilders in the local area.” Furthermore, the trial
court was permiitted to take judicial notice of this fact since it is a fact "not subject to
reasonable dispute in that itis either (1) generally known within the territorial jurisdiction of the
trial court or (2) capable of accurate and ready determination by resort to sources whose

accuracy cannot reasonably be questioned.” Evid.R. 201(B).

{1127} The fact that there are many; other homebuilders in the area shows that there
were "alternative sources of supply” for the goods and services in question. Hence, this fact
weighs against a finding of procedural unconscionability. See Colfins, 86 Ohio App.3d at834.
However, the weight of this fact is weakened by the representations made by appellee's sales
representative in inducing appellants into entering into the agreement by minimizing the
importance and effect of the mediation/arbitration clauses.

{1128} Aiso, we niote that the written agreement presented to appellants was a pre-
printed form contract, prepared by appellee, with many clauses that were not subiject to
negotiation. Accordingly, we find that this contract isa clear example of an adhesion contract.
Balancing the factors described ahove, we find that the mediation/arbitration clauses are
procedurally unconscionable.

{4129} With respect to the issue of substantive unconscionability, the contract in

question contains numerous clauses that are notably unfair, including the following:

-7-
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{30} "6. (a) "That [appellants_havel no right of possession of the real estate and

improvements until full and final paymentincluding any additional amounts due as a resuit of

Change Orders has been paid to [appellee]. {Appellants] further [agree} that notwithstanding

the provisions for fiquidated damages, in the event of a breach of the conditions of this
Paragraph 6 of the Agreement, [appellee} will not have adequate remedy at law, and
accordingly to prevent [appellants], or ils successors in interest from occupying or causing
others to occupy the real estate improvements prior lo said full and final payment, that
{appeliee] may have a temporary restraining order, temporary and perpetual injunction
restraining and enjoying the occupancy until said final payment is made.

{131} "(b) [Appellants] further [agree] that in addition to the equitable remedies
provided for in Subparagraph (a) above upon violation of the terms of this Paragraph 6,
[appellee] shall be entitled to recover as liquidated damages and not as a penaity $850.00 for
the initial moving in, occupancy, or storing of furnittjre in the housing unit, garage, or
basement and $60.00 per housing unit for each day the violation continues.

{32} 7. To pay reasonable legal costs for the enforcement of [appellee's] rights
under this contract, including attorney's fees, court costs, fees and expenses.

{1133} *9. ***Inthe event of default by [appellants] it is agreed that in addition to orin
fieu of its remedies for breach of contract, [appeliee] may enforce its lien as liens againstreal
'estaté are enforced.

{§34} "10. To pay $1,000.00 in addition to the amount shown on this contract if
funding is provided by an institution using FHA, VA, FMHA, or STATE BONDED FUNDS or if
any loan is.insured by the parties referred to herein; or, if-[appellants'] con_struction lender
requires individual subcontractor affidavitsflien waivers.

{135} “12. ** * {Appellants] further {agree] that it has no right to interrupt construction

for any reason whatsoever.
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{1136} " 5. *xx (b) Arbitration—In the event the issues cannot be resolved by
mediation, then any claims or disputes arising out of this Construction Agreement or the
alleged breach t;u;,reunder' shall be settled by mandatory and binding arbitration in
accordance with the Construction industry Arbitration Rules of the American Arbitration
Association .uniess both parties mutually agree otherwise. (This position shall not affect
[appeliee's] right to secure a mechanic's lien and lo pursue those remedies described in
Sections 6 and 9 hereof.) Notices of the demand for arbitration shall be filed with a copy of
this Construction Agreement with the American Arbitration Association and the other party to
this Agreement. The site for the arbitration proceedings shall be Louisville, Kentucky
(Jefferson County).

{1137} “16. That in the event any of the provisions of this Agreement as to mediation,

arbitration or [appellee] buy back, are deemed unenforceable, or in the event of an action

initiated by [appeliee] pursuant to Paragraph 6 and 9 of this Agreement, both parties agfee

that any and all legal actions arising out of this Construction Agreement or the alleged breach

thereunder shall b_e tried by a judge sitting without a_jury and both parties do hereb

Knowingly, Voluntarily and intentionally waive_any fight to a jury trial. The site for the

aforementioned action shall be Louisville, Kentucky (Jefferson County). Nothing herein is

intended or shail be construed to limit or prevent [appellee] from pursuing and performing any
mechanic's fien‘ upon the Real Estate and knprovements for sums unpaid under this
Agreement. The provisions ip this paragraph are amaterial inducement for [appellee] to enter
into this Construction Agreement." (Emphasis sic.)

{7138} The clauses referenced above are heavily skewed in favor of appeliee, imposing
significant restrictions on appellants alone. For example, according to the terms of this
agreement, appellants are prohibited from interrupting construction under any circumstances

and are prohibited from possession of their own property, even in the event of a breach onthe

-9-
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part of appel'lee. These clauses force appeliants to wait until completion of construction before
seeking relief, preventing appellants from mitigating damages in the event of a breach of
contracl. See Pro;:;b'ra, 2005-Ohio-2410 at §{16. In fact, these clauses prevented appellants.
from being able to correct building code viclations before the Clermont 'Couﬁty Buitding
Inspector ordered that all construction cease. ,

{1139} Furthermore, by entering info this agreement, appellants are required not only to
waive their right fo a jury trial, but to assume complete responsibility for paying appellee's
"reasonable legat costs for the enforcement” of appellee’s rights under the construc:tién contract,
including appellee’s "atiorney's fees, court costs, fees and expenses." Appellees, on the other
hand, are not burdened with a similar responsibility to pay all reasonable costs, including
attorney's fees, for the enforcement of éppeﬂants' rights under the contract.

{1140} We note that this agreement, including its mediation and arbitration clause, cannot
be deemed unconscionable merely because both parties to the contract do not have to pay the
other's attorney fees for the enforcement of their rights under the agreement. See Robbins v.
Country Club Retirement Center IV, Inc., Belmont App. No. 04 BE 43, 2005-0Ohio-1338, {25-26
(merely because an arbitration agreement can be read as being more favorable to one party
does not invalidate the agreement as lacking mutuality of obligation, because the concépt of
- "mutuality of obligations" in contract law does not mean that each party must have the exact
same obl'igations). However, this proirision is but one of muiltiple examples of the substantive
unfaimess of the terms in this contract.

{9141} Moreover; the agreement does not disclose the costs of alternative dispute
resolution, or the fact that those costs are often substantially higher than the costs associated
with court proceedings. These clauses, which impose significant undisclosed costsl on
appellants, are comparable to those found substantively unconscionable in Eagle, 2004-Ohio-

829 at §37-51, and Propora at 16.
-10 -
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{§42} The provisions discussed above are troubling because they create a chilling
effect, and are mo_é} certainly appellee’s attempt to aw;id potential liability for a breach of
contract, should or—Te occur. In the event of such a breach, appellants are unable to stop.
construction until completion. Then, to bring a claim against appellee, appellants are required
fo pay for and submit to out-of-state atternativé dispute resolution, and in the event that any
Jlitigation arises out of the agreement and/or allernative dispute resolution, appellants are
subject to out-of state litigation and are responsible for all court costs as well as both parties'
legal fees. We find this to be substantively unconscionable.

{143} in addition, portions of the contract are in violation of R.C. 4113.62(D), which
provides:

{144} “{1) Any provision of a construction contract, agreement, understanding, or
specification or other document or documentation that is made a part of a construction
contract, subcontract, agreement, or understanding for an improvement, or portion thereof, to
real estate in this state that makes the construction contract or subcontract, agreement, or
other understanding subject to the laws of another state is void and unenforceable as against
public policy.

{145} “(2) Any provision of a construction cor_ltract, agreefﬁent, understanding,
specification, or other document or documentation that is made a part of a construction
contract, subcontract, agreemeﬁt, or understanding for an iﬁprovement. or portion thereaof, {o
real estate in this state that requires any litigation, arbitration, or other dispute resolution
process provided forin the construction contract, subcontract, agreement, or understanding o
occur in another state is void and unenforceable as against public policy. Any litigation, .
arbitrafion, or other dispute resolution proceés provided for in the construction contract,
subcontract, agreement, or understanding shall take p!acé in the county or counties in which
the improvement to real estate is located or at another location within this state mutually

“11-
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agreed upon by the parties.”

{46} The _tirial court correclly found that the portion of the mediationfarbitration
clauses requiring haltemative dispute resolution to take place in Kentucky violates R.C.
4113.62. However, paragraph 16 of the agreement requires all litigation arising from the
confract fo take place in Kentucky, which also violates R.C. 4113.62.

{947} The litigation clause in the agreement presents an additional problem. "For a
dispute resolution procedure to be classified as “arbitration,” ~the-decision rendered must be
final, binding, and without any qualifications or conditions as lo the finality of an award.' An
arbitration award may be challenged only through the procedure set forrth inR.C.2711.13and
on the grounds enumerated in R.C. 2711.10 and 2711.11. 'The jurisdiction of the courts to
review arbitration awards is thus statuforily resfricted; it is narrow and it is limited.™ {Intemal
citations omitted.} Miller v. Gunckie, 96 Ohio St.3d 359, 2002-Ohio-4932, {110. "By permitting
a trial de novo in some instances, [an arbitration] provision unnecessarity subjects the parties
to multiple proceedings in a variety of forums, increases costs, extends the time consumed in
ultimately resolving a dispute, and eviscerates any advantage of unburdening crowded court
dockets." Schaefer v. Allstate Ins. Co. (1992), 63 Ohio St.3d 708, 716. | Accordingly, where
an arbitration clause is not a provision providing for true arbitration, the entire arbitration
clause is unenforceable. Id.

{148} Asreferenced above in paragraph 16, the agreement provides for judicial review
in the event that the mediation andfor arbitration clauses are declared unenforceable.
Accordingly, the mediation/arbitration clauses at issue do not provide for a final and binding
dgcision. This is an additional reason fof finding the mediationfarbitra_tion clauses to be
unenforceable.

{7149} While mutuality of obligation in contract law does not mean that each party must

have identical cbligations, there is ample evidence .in the record and in the contract iself

-12-
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indicating that the parties’ bargaining power-in this case was so unfairly one-sided as to render
the mediation/arbitfation clauses unconscionable. In viewing the factors de novo to determine
whether the clause;s at issues are unconscionable, those factors weigh heavily in favor of finding
these provisions to be procedurally and substantively unconscionable.

{1150} The unconscionability of the mediation/arbitration clauses, and other unduly
oppressive clauses discussed above demonstrate the compiete tack of meaningful choice and
ability to negofiate on appellants’ part in entering into this agreement. - Such unfaimess
permeates this cohtract to the extent that we find it void and unenforceable in its eniirety.’
Accordingly we sustain appellants' assignment of error. |

{9151} The trial court's judgment is reversed, and this cause is remanded for further

proceedings consistent with this opinion.

POWELL, P.J., and WALSH, J_, concur.

This opinion or decision is subject to further editing by the Supreme Court of
Ohio's Reporter of Decisions. Patties interested in viewing the final reported
1 version are advised to visit the Ohio Supreme Court's web site at:
hitlp: flwww.sconel siate.oh.us/ROD/documents/. Final versions of decisions
are also available on the Twelfth District's web site at:
hito://vww . twelfth.courts . state.oh.us/search.asp

1. Since the issue of the enforceability of the enfire contract was raised in the trial court and touched upon an
appellant's brief, we find no application of the dicla in State v. 1981 Dodge Ram Van (1988), 36 Ohio St.3d 168.

- 143 -
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TAYLOR BUILDING CORP. *
OF AMERICA ,
* CASE NO. 2003 CVE 01565
Plaintiff
Vs,

* DECISION/ENTRY
MARVIN BENFIELD, et. al. ’

Defendants

Santen & Hughes, J. Robert Linneman and C. Gregory Schmidt, for the plaintiff Taylor
Building Corp. of America, 312 Walnut Street, Suite 3100, Cincinnati, Ohio 45202

Nichols, Speidel & Nichols, Donald W. White, for the defendants Marvin and Mary Ruth
Benfield, 237 Main Street, Batavia, Ohio 45103

This cause is before the court on a motion to stay judicial proceedings pending
mediation and/or arbitrétion filed by the plaintiff Taylor Building Corp. of America
("Taylor Building Corp.”). The motion was filed on November 26, 2004, on the same
day that Taylor Building Corp. filed its complaint in this case.

In its comptaint, Taylor Building Corp. seeks judgment against the defendants
.Marvin Benfield and Mary Ruth Benfield for work performed in building a home for the

- Benfields. The causes of action alleged in the complaint are breach of contract, unjust

enrichment, and quantum meruit.

EXHIBIT
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in its complaint, Taylor Building Corp. also seeks to foreclose on a mechanic’s lien
which was filed against ﬂje defendants’ property.

In addition to ﬁlin;; an answer denying the essential allegations of the plaintiff's
complaint, the defendants raise the following affirmative defenses: 1) waiver of the
mediation and arbitration clauses of the contract and 2) failure to include all necessary
parties.

In their counterclaim, the defendants assert ‘the following causes of action: 1)
deceptive and unconscionable consumer sales practices under the Ohio Consumer
Sales Practices Act, 2) breach of contract, 3) failure to construct in a workmanlike
manner, 4) fraudulent inducement to enter into the contract, 5) fraudulent inducement to
enter into the arbitration agreement, and 6) unconscionability.

In its motion for stay of prc)ceedihgs. the plaintiff Taylor Building Corp. asserts that
the proceeding should be stayed until the case can be mediated or arbitrated in
accordance with the terms of the contract enteréd into by the parties.

The court scheduled and held a hearing on the plaintiffs motion. At the
_ conclusion of the hearing, thg court took the motion under advisement.

Upon consideration of the plaintiff's motion, the record of the proceeding, the oral
and written arguments of counsel, and the applicable law, the court now renders this
wfitten decision.

The validity of arbitration provisions has been codified by the General Assembly.
R.C. 2711.01 provides in part: |

"(A} A provision in any written contfact, except as provided in
division (B) of this section, to settle by arbitration a
controversy that subsequently arises out of the contract, or

2
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out of the refusal to perform the whole or any part of the
contract, * * * shail be valid, irrevocable, and enforceable,
except upon grounds that exist at law or in equity for the
revocation of any contract.”

R.C. 2711.03 states that a party aggrieved by the failure of another to submit to
arbitration may petition a common pleas court for an order directing that arbitration
proceed in the manner provided for by a written agreement.

R.C. 2711.02 then provides:

"If any action is brought upon any issue referable to
arbitration under an agreement in writing for arbitration, the
court in which the action is pending, upon being satisfied that
the issue involved in the action is referable to arbitration
under an agreement in writing for arbitration, shall on
application of one of the parties stay the trial of the action
until the arbitration of the issue has been had in accordance

with the agreement * * *."

~ As an initiat matter, it must be noted that pubtic policy in Ohio encourages the
resolution of disputes through arbitration.! A presumption favoring arbitration arises
when thé claim in dispute falls within the scope of the arbitration provision.?
Furthermére, any uncertainty regarding the applicability of an arbifration clause
should be resolved in favor of coverage.” An arbitration clauée shouid not be denied

effect unless it can be determined to a high degree of certainty that the clause does

Stehli v. Action Custom Homes, Inc. (Sept. 24, 1999), 11" Dist. No. 98-G-2189,
citing Kefm v. Kelm (1993}, 68 Ohio St.3d 26, 27, 623 N.E.2d 39; Youghiogheny
& Ohio Coal Co. v. Oszust (1986), 23 Ohio St.3d 39, 41, 491 N.E.2d 298; Dayton
Teachers Assn. v. Dayton Bd. of Edn. (1975), 41 Ohio St.2d 127, 132-133, 323

N.E.2d 714.

*Vincent v. Neyer (2000), 139 Chio App.3d 848, 851, 745 N.E.2d 1127 citing Williams
v. Aefna Fin. Co. {1998), 83 Ohio St.3d 464, 471, 700 N.E.2d 859.

3 Stehli, supra.
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not cover the asserted dispute.*
The contract bet\ﬁgaen the parties in the case sub judice reads:

“15 (a) Mediation- That in the event of any dispute between
First Party and Second Party as to the quality of
construction, quality of materials, contract disputes or similar
disputes as to the construction, the parties shall endeavor to
‘setile the dispute in an amicable manner by mediation
administered by the American Arbitration Association under
its construction industry mediation rules. Notices of the
demand for mediation shall be filed with a copy of this
Construction Agreement with the American Arbitration
Association and to the other party to this agreement. The
site for the mediation shall be Lomswlie Kentucky {Jefferson
County) arbitration.

(b) Arbitration- In the event the issues cannot be resolved by
mediation, then any claims or disputes arising out of this
Caonstruction Agreement or the alleged breach thereunder
shall be settled by mandatory and binding arbitration in
accordance with the Construction Industry Arbitration Rules
of the American Arbitration Association unless both parties
mutually agree otherwise. (This position shall not affect First
Party’s right to secure a mechanic's lien and to pursue those
remedies described in Sections 6 and 9 hereof.) Notices of
the demand for arbitration shall be filed with a copy of this
Construction Agreement with the American Arbitration
Association and the other party to this Agreement. The site
for the arbitration proceeding shall be Louisville, Kentucky
(Jefferson County).”

Both the mediation and arbitration clauses contained in the contract are very

broad in their scope and would cover alt the claims asserted by the parties in this

case.

The defendants make several arguments as to why they should not be forced to

* Stehli, citing Grear v. Lanmark Homes, Inc. (June 12, 1992), 11" Dist. No. 91-1-128;
see, also, Independence Bank v. Erin Mechanical (1988), 49 Ohio App.3d 17, 18, 550
N.E.2d 198; Gibbons-Grable Co. v. Gilbane Bldg. Co. (1986), 34 Ohio App.3d 170,
173, 517 N.E.2d 559.
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undergo arbitration.

First, the defend%nts argue that their claims brought under the Consumer Sales
Practice Act (CSPA) :are not arbitrable where they are seeking rescission of the
contract.

With regard to this first argument, nothing in the ’CSPA precludes arbitration

clauses- in consumer sales contracts.® This is true even when a party is seeking

rescission of the contract.®

R.C. 1345.04 provides:

"The courts of common pleas, and municipal or county
courts within their respective monetary jurisdiction, have
jurisdiction over any supplier with respect to any act or
practice in this state covered by sections 1345.01 to 1345.13
of the Revised Code, or with respect to any claim arisin

from a consumer transaction subject to such sections."

However, this statute’s grant of jurisdiction to common pleas, municipat, and
county courts does not concomitantly act as a prohibition against arbitration.® While
R.C. 1345.04 obviously does confer jurisdiction on courts to hear actions based on R.C.
Chapter 1345, there is nothing in the statute to suggest that parties to a consumer
transaction covered by the CSPA cannot agree to arbitrate such matters.®

Indeed, there is no reason why parties to a contract can not arbitrate legal claims

See Vincent, supra, citing Smith v. Whitlatch & Co. (2000), 137 Ohio App.3d 682,

685, 739 N.E.2d 857.
®See Vincent; see, also, Karamol v. Continental Estates, Inc. (Sept. 22, 2000), 6™

Dist. No. WD-00-21; Haga v. Martin Homes, Inc. (Apr. 19, 1999), 5" Dist. No.
1998AP050086.
R.C. 1345.04.

8Stehli, supra. |
9Stehli, citing Zalecki v. Terminix Internatl., Inc. (Feb. 23, 1996), 6" Dist. No. L.-

95-156.
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arising under the CSPA in the same manner that numerous other statutory claims are
resolved through some form of alternative dispute resolution.®

Additionally, R.C. 2711.01(B) and (C) set forth those controversies to which the
arbritration statutes do not apply, and controversies arising out of the CSPA are not
listed therein. !

Finally, there is nothing in Ohio law which would specifically prohibit an arbitrator
from awarding treble damages and éttorney fees to a consumer who prevails on a claim
arising under the CSPA.'? Likewise, there is no provision of law that would preclude the
arbitratdr from rescinding the contract. |

As a result, the court finds that the respective claims which are brought by the

parties in this case are arbitrable under the terms of the agreement entered into by the

parties.

The defendants’ second argum'ent is that the plaintiff waived the right to arbitrate
when it filed a lawsuit seeking foreclosure of a mechanic’s lien.

Notwithstanding the preference for enforcement of agreements to arbitrate, itis
well-settled that either party to an arbitration agreement may waive it."”® For example, “a
plaintiff's waiver may be effected by filing suit."*

While a party to an arbitration agreement may waive the right to proceed with

°Stehii.
"Vincent, supra.
2gtohij, citing Smith v. Ohio State Home Services, Inc. (May 25, 1994), 9™ Dlst

Nos. 16441 and 16445.
13 Peridia, Inc. v. Showe Construction Co., Inc. (Mar. 14, 2003), 6" Dist. No. OT-02-

027. 2003-Chio-1415, at | 14, citing Mills v. Jaguar-Cleveland Motors, Inc. (1980}, 63

Ohio App.2d 111, 113, 430 N.E.2d 965.
14 Peridia, at § 15; see, also, Rock v. Merrill Lynch, Pierce, Fenner & Smith, Inc.

(1992), 79 Ohio App.3d 126, 128, 606 N.E.2d 1054.
6
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arbitration, the defendants are not correct in their argument that the filing of suit always
constitutes such a \fafaiv(‘air_15 in order to prove that a defending party waived its right to
arbitration pursuant to R.C. 2711.02, "the complainant is required to demonstrate that

the defending party ‘knew of an existing right to arbitration * * * and acted inconsistently

with that right to arbitrate’ *'° ‘

Such a determination must be made by the trial court "based on the totality of the
circumstances.""’ When viewing the "totélity of the circumstances," the court must
consider the following factors: (1) whether the party seeking arbitration invoked the
jurisdiction of the court by filing a complaint, counterclaim, or third-party complaint
without asking for a stay of the proceedings; (2) the delay, if any, by the party seeking
arbitration to request a stay of the judicial proceedings, or an order compelling
arbitration; (3) the extent to whiéh the party seeking arbiiration has partici_pated in the
litigation, including a determination of the status of discovery, d.ispositive motions, and
the trial date; and (4) whether the honmoving party would be prejudiced by the moving
party's prior inconsistent actions.*®

In considering the totality of the circumstances in the case sub judice, the fact the
contract pmvided for arbitration did not preclude the plaintiff from protecting its legal
interest by filing a mechanic’s lien prior to any arbitration.’ Although the plaintiff then

fited suit, it did so only in response to the defendants' R.C. 1311.11 notification, and

15 See Baker-Henning Productions, Inc. v. Jaffe (Nov. 7, 2000), 10™ Dist. No. 00AP-36.
16 Peridia, Inc., at | 15, citing and quoting Harsco Corp. v. Crane Carnrier Co. (1997),
122 Ohio Ap:ﬁ) 3d 406, 413, 701 N.E.2d 1040, quoting Phillips v. Lee Homes, Inc. (Feb.
17, 1994), 8" Dist. No. 64353.

17 Peridia, Inc., citing Harsco Cormp. at 413- 414,

18 Id.
19 R.L. Bates Co. v. Schmidt (Dec. 29, 1998), 5™ Dist. No. 98CAE07031.

7
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immediately thereafter moved the trial court for a stay of the proceedings.?

The defendants atgue that the contract does not permit the plaintiff to both file an
action seeking forecfosdre of its mechanic lien and to seek arbitration. However, the
defendants are incorrect. As indicated above, the arbitration clause itself contains
language that permits the plaintiff to pursue other remedies as set forth in sections 6
and 9 of the contract. Section 9 of the contract then expressly states: “In the event of
default by Second Party [the defendants], it is ag-re‘ed that in addition to or in lieu of its
remedies for breach of contract, the First PartyA[the plaintiff] may enforce its
{mechanic’s] lien as liens against real estate are enforced.”

In Ohio, if the various clatuses of a contract are severable from one another, the
contract will be enforced to the extent possible.?’ The court may not rewrite or revise
the contract, and should enforce a contract to the extent that it is legal and

enforceable.??

Courts must look-to the intention of the parties.” The intention of the parties is
discovered by use of the rules of construction, the language of the contract, the subject
rﬁatter of the contract, the parties’ respective situations, the circumstances surrounding
the transaction that is the subject of the contract, and the conduct of the parties that
demonstrates the construction they themselves placed upon the contract.*

Applying the above factors to this situation, the court finds the arbitration

20 See id.
21 Newell v. Marc W. Lawrence Bldg. Corp. (May 8, 1995), 5" Dist. No. 94-CA-292.

22 |d., citing Toledo Police Patrolmen’s Association v. City of Toledo (1994), 94 Ohio
App.3d 734, 740, 641 N.E.2d 799.

23 Newell. |
24 Id., citing Huntington & Finke Co. v. Lake Erie Lumber & Supply Co. {1924), 109

Ohio.St. 488, 143 N.E. 132, syllabus.
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provision severable from the provision permitting the filing of a mechanic’s lien. Under
the terms of the contra’@t, the plaintiff's filing of an action to foreclose a mechanic’s lien
is not inconsistent withAits motion seeking to compel arbitration.

Moreover, aside from the filing of the complaint, the only legal action taken by the
plaintiff in this case has been in response o thé defendants' attempts to avoid
arbitration.*®

Additionally, neither party has expended time or money conducting discovery,
pretrial motions, or trial preparation.?® As such, this is not a case where the defendants
will be prejudiced by dilatory conduct by the piaintiff. 7

Accordingly, in applying the analytical framework set forth above to the facts of
this case, the court is unable to conclude that the plaintiff has waived its right to seek
arbifra-tion in accordance with the contract.

~The defendants’ third argument is that the contract entered into between the
parties is unconscionable.

An arbitration clause may be found to be unenforceabie on grounds existing at
law or in equity for the revocation of a contract.?® The issue of unconscionability is a

question of law.%°

In making a determination as to whether a contract is unconscionable, a factual

25 See id.
26 See id.

27 See id.
28 Eagle v. Fred Martin Motor Co. (Feb. 25, 2004), 157 Ohio App.3d 150, 159, 809

N.E.2d 1161, 2004-Ohio-829, at § 16, citing R.C. 2711.01(A), Pinefte v. Wynn's
Extended Care, Inc. (Sept. 3, 2003), 9th Dist. No. 21478, 2003-0Ohio-4636, at § 7.
29 Eagle, 157 Ohio App.3d at 156, at [ 12, citing Bank One, NA v. Borovitz, Sth Dist.
No. 21042, 2002-Chio-5544, at §] 12, citing Ins. Co. of N. Am. v. Automatic Sprinkler
Corp. (1981), 67 Ohio St.2d 91, 98, 423 N.E.2d 151.

9
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inquiry into the particular circumstances of the transaction in question is required.>
Such a determination re_é’uires a case-by-case review of the facts and circumstances
surrounding the agreement.*’

An unconscionable contract clause is one in which there is an absence of
meaningful choice for the contracting parties, coupleci with draconijan contract terms

unreasonably favorable to the other party® Thus, the doctrine of unconscionability

consists of two separate concepts:

"(1)} {Ulnfair and unreascnable contract terms, i.e.,
'substantive unconscionability,’ and (2) individualized
circumstances surrounding each of the parties to a contract
such that no voluntary meeting of the minds was possible,
i.e., ‘procedural unconscionability[.]' * * * These two
concepts create what is, in essence, a two-prong test of
unconscionability. One must allege and prove a 'quantum’ of
both prongs in order to establish that a particular contract is
unconscionable.” (Citations omitted.)*

Substantive unconscionability involves those factors which relate to the contract
terms themselves and whether they are commercially reasonable. Because the
determination of commercial reasonableness varies with the content of the contract
terms at issue in any given case, no generally accepted list of factors has been
developed for this category of unconscionability.

However, courts examining whether a particutar limitations clause is

30 Eagle, 157 Ohio App.3d at 157, at || 13, citing Lightning Rod Mut. Ins. Co. v. Saffle

(Nov. 6, 1991), 9" Dist. No. 15134,
31 Eagle, citing Burkelte v. Chrysler Industries, Inc. (1988), 48 Ohio App.3d 35, 37, 547

N.E.2d 1223, Vincent, 139 Ohio App.3d at 854-856.
32 Eagle, 157 Ohic App.3d at 163, at § 30, citing Collins v. Click Camera & Video, inc.

(1993), 86 Ohio App.3d 826, 834, 621 N.E.2d 1294.
33 Eagle, citing Collins, 86 Ohio App.3d at 834.
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substantively unconscionable have considered the following factors: the faimess of the
terms, the charge for the service rendered, the standard in the industry, and the ability
to accurately predict the extent of future fiability.>* Moreover, arbitration clauses are

generally unconscionable where the “ctauses involved are so one-sided as to oppress

or unfairly surprise [a] party."* ’

Procedural unconscionability, on the other hand, exists when it is determined that
there was no voluntary meeting of the minds by the parties.to the contract under
circumstances particular to that contract.®® With respect to procedural unconscionability,
a court must consider factors bearing on the relative bargaining poéition of the
contracting parties, including age, education, intelligence, business acumen, experience
in similar transactions, whether the terms were explained to the weaker party, and who
drafted the contract.’ Additionally, the court should consider whether the party who
claims that the terms of a contract are unconscionable was represented by counsel at
the time the contract was executed.®®  "The crucial question is whether ‘each party to
the contract, considering his [or her] obvious education or lack of it, [had] a reasonable

opportunity to understand the terms of the contract, or were the important terms hidden

34 Small v. HCF of Perrysburg, Inc. (2004), 159 Ohio App.3d 66, 70, 823 N.E.2d 19,

2004-Ohio-5757, at | 21.
356 Eagle, at Y| 32, citing Neubrander v. Dean Witter Reynolds, Inc. (1992), 81 Ohio

App.3d 308, 311- 312, 610 N.E.2d 1 089 quoting Black's Law Dictionary (5th

- Ed.Rev.1979) 1367.
36 Vanyo v. Clear Channel Worldw:de (Apr. 8, 2004), 156 OhIO App.3d 706 712, 808

N.E.2d 482, at [ 17.
37 Eagle, at ] 31, citing Johnson v. Mobil Qil Comp. (E.D.Mich.1976), 415 F_Supp. 264,

268.
38 Eagle, citing Bushman v. MFC Drilling, Inc. (July 19, 1995), 9th Dist. No. 2403~ M.
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in a maze of fine print * * * 7' **

In order to negate'i an arbitration clause, a party must establish a quantum of both’
substantive and procedural unconscionability.*®

The court will first examine the facts of this case to determine if there is evidence
of substantive unconscionability. The defendants aréue that several terms in the
contract are unconscionable.

The defendants argue first that there is no provision in the contract informing
them that they were waiving their right to a trial by jury by agreeing to the arbitration
provision. However, the loss of the right to a jury trial is an obvious consequence of an
agreement to arbitrate and, in the absence of indicia of an adhesion contract, a party to
an arbitration agreement is bound even if the clause does not expressly reference the
right to a jury trial. ¥

The defendants next argue that it is unconscionable to require them to pay
attorney fees in the event the plaintiff has to enforce its rights under the contract while
not according them their own attorney fees if they prevail. However, mutuality of
obligation in contract 'Iaw does not mean that each party must have the exact same

obligations.*? Nowhere in the definition of consideration is there a requirement that the

39 Lake Ridge Academy v. Carney (1993), 66 Ohio St.3d 376, 383, 613 N.E.2d 183,
citing and quoting Williams v. Walker-Thomas Furniture Co. (C.A.D.C.1 965), 350 F.2d

445, 449.
40 Smalf, at ] 23; see, also, Vanyo, 156 Ohio App.3d at 712, at § 17.
41 Garcia v. Wayne Homes, | LC (Apr. 19, 2002), 2™ Dyist. No. 2001 CA 53, 2002-Ohio-

1884.
42 Robbins v. Country Club Retirement Center IV, Inc. (Mar. 17, 200%5), 7% Dist. No. 04

BE 43, 2005-Ohio-1338, at § 24.
12
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benefits or detriments flowing to each party be exactly the same.®®

Moreover, the éontract does not take away any causes of action that would
otherwise be available to the defendants. With respect to the specific argument which
is made by the defendants, the contract does provide that the defendants are not
entitled to take possession of the improvements until full and final payment is made.
The plaintiff is only entitled to recover its attorney fees under the limited circumstance
where the defendants enter into possession of the real estate in violation of this
provision without making full payment. Given that the plaintiff is building a home on the
defendénts’ property, and substantial detriment may be caused to the plaintiff by the
defendants taking possession without making payment, the court finds that this
particular provision is not unreasonable.

The contract also provides that the arbitration will take place in Louisville,
Kentucky, which is the home city of the plaintiff but is not the place where the work took
place. This provision is substantively unconscionable, for the reason that it is violative of
Ohio law.

In- this regard, R.C. 4113.62 provides in pertinent part:

“D)(2) Any provision of a construction contract, agreement,
understanding, specification, or other document or
documentation that is made a part of a construction contract,
subcontract, agreement, or understanding for an
improvement, or portion thereof, to real estate in this state
that requires any litigation, arbitration, or other dispute
resolution process provided for in the construction contract,
subcontract, agreement, or understanding to occur in
another state is void and unenforceable as against public

policy. Any litigation, arbitration, or other dispute resolution
process provided for in the construction contract,

43 Id. at ] 28.
I3
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subcontract, agreemént, or understanding shall take place in
the county or counties in which the improvement to real
estate is located or at another iocation within this state
mutually agreed upon by the parties.”

The fact that the out-of-state arbitration provision is unconscionable does not,
however, mean that the arbitration .clause in its entirely is rendered unenforceable. If a
contract or term in a contract is found to be unconscionable at the time that the contract
‘was made, a court may choose eithel.r to refuse to enforce the contract, enforce the
contract without the unconscionable portion, or limit the application of the
unconscionable portion to avoid an unconscionable result.*

Here, the arbitration provision “as a whole” is reasonable, and only one term
contained therein is unconscionable. R.C. 4113.62 sets forth the appropriate remedy,
which is that the arbitration shali take place in the county in which the improvement to
real estate is located. Accordingly, the arbitration shall take place in Clermont County.

As to the _other terms and provisions of the contract, the court IS not persuaded
that any of them should be unenforceable herein.** There are no one-sided rules
drafted as prerequisites for attaining a hearing, and there is no evidence of a substantial
fee required as a condition precedent to arbitration. Furthermo}e, the defendants
have presented no evidence that the arbitration costs and fees are prohibitive,

unreasonable, and unfair as applied to the defendants.*” Finally, the court cannot find

that the agreement is "weighted heavily" against the weaker party. *®

44 Eagle, 157 Ohio App.3d at 166, at [ 36, citing R.C. 1302.15(A).
45 See Eagle, at § 37.

46 Seeid.

47 See Eagle, 157 Ohio App.3d at 171, at {[ 50.

48 See id.
14
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Meanwhile, the court cannot find any evidence that the contract is proceduraily
unconscionable. Much of the defendants’ argument is premised on the position that the

contract entered into by the parties is an adhesion contract.

Under illustration 7, in comment a, the Restatement of the Law 2d (1981),
Contracts, | 208, notes that: ,

“It is to be emphasized that a contract of adhesion is not
unconscionable per se, and that all unconscionable
contracts are not contracts of adhesion. Nonetheless, the
more standardized the agreement and the less a party may
bargain meaningfully, the more susceptible the contract or a
term will be to a claim of unconscionability.”

Black's Law Dictionary (6 Ed. Rev.1979} 38, defines an adhesion contract:
“Standardized contract form offered to consumers of goods
and services on essentially ‘take it or leave it’ basis without
affording consumer realistic opportunity to bargain and under
such conditions that consumer cannot obtain desired product
or sefvices except by acquiescing in form contract.
Distinctive feature of adhesion contract is that weaker party
has no realistic choice as to its terms.”
Thus, this court is called upon to determine whether the contract entered into
between the parties was one of adhesion and, separately, whether the contract was

unconscionable.’® In this regard, there is no evidence that the plaintiff presented this

contract to the defendants on a "take it or ieave it" basis.
Even if they felt pressured to agree to the arbitration provision, the defendants
clearly did not have to buy a home from the plaintiff. There are a multitude of

homebuilders in the locai area. It is not possible to state that there is inherently unequal

bargaining power between these two parties.

49 See O'Donoghue v. Smythe, Cramer Co. (July 3, 2002), 8™ Dist. No. 80453, 2002-
Ohio-3447, at § 25.
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The contract was preprinted. However, a preprinted sales contract containing an
arbitration clause that IS a condition precedent to the final sale, without more.. fails to
demonstrate unconscior;ability of the clause.”

The arbitration clause itself was contained in standard rather than fine print. The
iIssues were neither hidden nor out of the ordinary, and there is no evidence that the -
defendants were hurried through some signature process.®’

Under these circumstances, the law doeg not require that each aspect of a
contract be explained orally to a party prior to signing.®® There is a “tegal and common
sensical-axiom that one must read what one signs."® While it is unknown whether the
defendants read the arbitration clause, the fact that a party did not read the contract
prior to signing it and was not informed of the arbitration provision would not in any
event, absent other claims or indicia of adhesion or unconscionability, release a party

from its obligation. %*

Moreover, nothing in the record allows the court to conclude that the defendants
were unaware of the impact of the arbitration clause or that they were otherwise fimited
in understanding its impact.”® The defendants had to acknowledge their assent to the
arbitrationA provision by writing their initials next to it. The defendants acknowledge that

there was some discussion regarding the arbitration provision, so they were aware of it.

50 Eagle, 157 Ohio App.3d at 173, at §] 56, citing Harper v. J.D. Byrider of Canton, 148
Ohio App.3d 122, 2002-Ohio-2657, 772 N.E.2d 190, at ] 16.

51 See Robbins, at §] 41.
52 O'Donoghue, at 29, citing ABM Farms, Inc. v. Woods (1998}, 81 Ohio St.3d 498,

692 N.E.2d 574, syllabus.
53 O’Donoghue, citing ABM Farms, at 503 692 N.E.2d 574.
54 O'Donoghue, citing Garcia v. Wayne Homes, 2™ Dist. N0.2001 CA 53, 2002-Ohio-

1884.
55 See Vanyo, at | 19.
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The plaintiff's salesperson made a statement to the effect that the plaintiff builds
quality homes and that_,r'ithere woluld not need to be an arbitration. However, this was
only a statement of optimism, and procedural unconscionability does not result because
a salesperson makes the party feel that the particular provision at issue is "routine.”®
Such a statement as was made by the salespe{son in.this case does not constitute a
misrepresentation. %

- Under these circumstance.s, the court cannot find that this was a contract of
adhesion.®™ Similarly, given the public policy in favor of arbitration as stated in both
federal and state law, this court is unable to say that the arbitration clause in and of
itself is unconscionable. -

By the same token, to defeat a motion for stay brought pursuant to R.C. 2711.02
on the basis of fraud, a party must demonstrate that the arbitration provision itself in the
contract at issue,r and not merely the contract in general, was fraudulently induced.® In
considering the short length of the arbitration provision, the fact that the arbitration
provision is not hidden or in fine print, and the fact that the arbitration provision is typical
and not out of the ordinary, the court finds that there is no evidence of fraudulent”
inducement in this case. %

Based upon the above analysis, the court finds that the issues which have been

56 See Robbins at ] 28.
57 See id.

58 See O’'Donoghue, at 1] 28.
59 ABM Famms, Inc. V. Woods, 81 Ohio St.3d 498, 1998-Ohio-612, 692 N.E.2d 574, at

the syjlabus.
60 See ABM Fanms at 503, 692 N.E.2d 574.
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raised in this case are properly referable to arbitration in Clermont County, that there
are no grounds that exisit"to render the arbitration clause unenforceable, and that the
plaintiff's motion to stay .the proceedings in this court unlil the issues raised in the
pleadings can be arbitrated is well-taken and shall be granted.

Although the court has not addressed the med iation clause separately, the
analysis which has been provided herein also applies {o it. The pléintiff’s motion to stay
the proceedings pending mediation is also granted'_. In particular, the court would note
‘that the mediation is to occur through the American Arbitration Association just the
same as the arbitration. Also, for the reasons which have been stated previously as to
the arbitration provision, the mediation shall be held in Clermont County rather than

Jefferson County, Kentucky, pursuant to R.C. 4113.62.

IT IS SO ORDERED.

DATED: _ #-(4,-0 5 fs A
Jddge Jerry R. McBride

i8
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CERTIFICATE OF SERVICE

The undersigned certifies that copies of the within Decision/Entry were mailed by

regular U.S. Mail to all counsel of record and unrepresented parties on this 16th day of

Jﬁﬂw”fl/)%

Tammy Merz J

August 2005.
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IN THE COURT OF APPEALS FOR CLERMONT COUNTY, OHIO

TAYLOR BUILDING CORPORATION : CASE NO. CA2005-09-083

OF AMERICA, .
Appellee, | CO“BFT,OES’SE"‘E%TRY GRANTING MOTION TO
. CERTIFY CONFLICT
vs. - 0CT 23 205
MARVIN BENFIELD, dt al BARBARA A WIEDENBEIN
ERK
Appellants. - CLERMONT COUNTY, OH

“The above cause is before the court pursuant to a motion to certify conilict to
the Ohio Supreme Court filed by counsel for appellee, Taylor Building Corporation of
America, on September 7, 20086. ‘

Ohio courts of appeal derive their authority to certify cases to the Ohio Supreme
Court from Section 3(B)(4), Article IV of the Ohio Constitution, which states that when-
ever the judges of a court of appeals find that a judgment upon which they have
agreed is in conflict with a judgment pronounced upon the same question by another
| court of appeals of the state, the judges shall certify fhe record of the case to the
supreme court for review and final determination. For a conilict to warrant certification,
it is not endugh that the reasoning expressed in the opinion of the two courts of appeal
are inconsistent; the judgments pf the two courts must be in conflict. State v. Hanker-
son (1989), 52 Ohio App.3d 73.

The issue involved in this case is the appropriate standard of review for a deci-
sion granting a motion to compel arbitration where the party opposing 'lﬁe motion
alleges that the arbitration clause at issue is uncénscionable- In the present case, this

court held that when reviewing a trial court's ruling on the question of unconscionability

of an arbitration contract, a de novo standard is applied. This court held that the un-

037




Clermont CA2005-69-083

Appelle_e coniends that this court's decision is in conflict with judgments ren-
dered on the éame question by the Sixth, Eighth, Ninth and Tenth Appeliate Districts.

- These appeilate districts have decided cases on the same question applying an abuse
of discretion standard of review, although some of them have applied the de novo
standard in other similar cases.

Specifically, appeliee contends that this court's decision is in conflict with the a
following cases: Smalfv. HCF of Perrysburg, inc., 159 Ohio App.3d 66, 2004-Chio-
5757 (Sixth District Court of Appeals); Sikes v. Ganley Pontiac Honda, Inc., et al.
Cuyahoga App. No. 82889, 2004-Ohio-155 (Eighth District Court of Appeals); Harper
v. J.D. By}ider of Canton (2002), 148 Ohio App.3d 122 (Ninth District Court of
Appeals); Cronin v. California Fitness, Franklin App. No. 04AP-1 12'1, 2005-0Ohio-3273
{Tenth District Coﬁrt of Appeals).

Upon consideration of the foregoing, the court finds that the motion to certify
conflict is with merit, and the same is hereby GRANTED. The certified question is as
follows: Should an appeliate court apply a de novo or abuse of discretion standard of
review when reviewing a trial court'é decision granting or denying a motion to compel
arbitration where it is alleged that the arbitration clause is unconscionable?

. g%é/‘/é/WW

IT IS SO ORDERED.

StdpheA W. Powell, Presiding Judge




INS—SPECIAL; REMEDIES

ative Disputc Resolunon § 153,
ality. !

waiver of participation by

ccompany the party to. and
fore the mediation’ may be

ative Dispute Resolution § 126,
Client in Mediation. -

nit, or supersede the fedegal
U.S.C. Section 7001 et seq.,
modily, limit, or supersede
of the notices described in

- 271104 - Provision in contract for - arbttmtion nf controvers:es vahd;« i

S - CHAPTER 2711
ARBITRATION

T AT GENERAL PROVISIONS
Section
271101 Provision in contract for atbitration of comroversles valtd- cxceptmns
271102 Court may stay trial; appeal
271).03 - Enforcing-arbitration agrecment
/1104  Appeintment of arbitrator
2711.05 Hesring of application
271106 Powers and duties of arbltrators, subpoena of wum:sses, failure to obcy
271167 Depositions
. AWARD
271108  Award must be in writing
271109 Application for order confirming the award - =i
) VACATING, MODIFYING AND CORRECI‘ING AWARD
2711.10 Court may vacate award -
271111 Court may modify- award -
2711.12  Fudpgment-to he entered . -
2711.13  Motion to vacate, modify, or corTect; notlce
271LI4 Papersito be ﬁ[ed with apphcatmn‘ ’
2711.15 Appeal .
2711.16  Jurisdiction
. MEDICAL CLAIMS
271121 Medical clalms to be submitted to arbitration; proce.dures
2711.22 'Written contract for arbitration binding on parties. .
2711.23  Agreement before medical care to submit any contmversy to arbitration; conditions for '.rahdlty‘r
271124 _Agrcemem to arbitvate medical claims; form; presumpnon of validity; cancellatlon T

Comparative Laws

Ind.—West's ALC, 34-57-1-1.
Mich.—M. C LA § 600.5001 et seq

A

RPN V. Cmss References

County cBlll‘ts, appllcabxllty of ar.bjtratlon “provi- lulemanonal commcrmal arbitration and concilia-
sions, 190741 . ... N - diom, applucab:hly, 2712, QS -

County mental ratardatlon and developmental dis-  Public employees’ mﬂm&?‘:’ ba[ggmmg, dlsputcs ve-

abilities boards, employee— dlscgphnary pmccdu;;cl gardmg agrecment, arb;tratlon, 4lf7 14
azbltmhon, 512623 S Pnb]lc !mpm\femqnt contracts,, .absenca of d1sEutc

soll u ,.153.62
Courts of conciliation, O Const At IV§lo - o - resolution provisions, 153.

Underground itility facih't:es,

_ Estrsi: ‘of - mGneys» dite vfdet cetmract, dlsputé, _constniction’ of public’ lmpmvemcnf, dmputeé. .31'-

.

a.rburaudn 153 63 X bltrauon, 1‘53 64

GENERAL PROVISIDNS

s

i

; \ egtmhs

{A) A prévision in any writien coutract, Gxcept as pmwded m:dwismm (B) of this secuon, o
seitle by arbitration a controversy that sibiequently-atises oyt-of the- -eonfract,.or out of the
refusal fo-perform the' whole:ur any-patt of'the contrict, or any agreemcngm writing- -between
two or more persons to submit'to arbitration any controversy, existing, between them at- the time
of the agrcement to. subrmit; or arising -after the agmcmsn%?o submit, from a relationship, t!;en
existing :between - them -or- that -they.. simpltaneouysly cieafé, shall be valid, itrevocable, and
enfarceable, except upun grmmds tha mgst at: Iaw fo) o i.éqmty fgr the[mvﬂcaﬂun of any
contract.

~(B)L), »Sct:nons,,2711 01 top 2711 16 of thc Reyised-:£ode go. not. apply: to controvﬁrsms
mvolvmg the:title- to: ar.the: possession-of real estate, withiithe: following cxcepﬁons Ve
435

039




2711.01

COURTS—GENERAL PROVISIONS-—SPECIAL REMEDIES

(a) Controversies involving the amount of increased or decreased valuation of the property
at the termination of certain periods, as provided in a fease;

(b) Controversies involving the amount of tesitals due vnder any lease;
(c) Controversies involving the determination.of the value of improvements at the termi-

nation of any lease;

(d) Controversies mvolwng the qpprzusal of property values in connection wath making or

renewing any lease;

(e} Controversies involving the boundaries of real estatc.

(2) Sections 271101 to 2711.16 of the Revised Code do not apply to mntroversics mvolvmg
international commercial arbitration or conciliation that are sub;ect to Chaptcr 2712, of -the

Revised Code.
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ARBITRATION -

Whether a com-.ract:-dispute is to be resolved
theough arbitratiof is a question for the court to
answer, but once a decision is made to arbitrate,
qucslions about the meaning of the contract are for
the arbitrator. Board of County Com’rs of Law-
rence County, Ohio v. L. Robert Kimball and Asso-

ciates {C.A.6 (Ohio). 1988) 860 F.2d 683, rehearing:

denied, certiorari denied-110 S.Ct. 1480, 494 U.S.
1030, 168 L.Ed 24 617.

Former employee’s allegations that she suffcred
discrimination, harassment, and retaliation by em-
ployers during course of her employment and ‘was-
wrongfully terminated from her posifion arose out

- of or related to her employment contract, and, thus,

felt within scope of contract’s arbitration provision,
Orcutt v. Kettering Radiologists, Inic. (S.D.Ohiis;
03-11-2002) 199 F.Supp2d 746. Arbitration &=7.5

Former employee Who stated in her complaint
that her employment was’governed by valid employ-
ment contract until time of her termination was
estopped from claiming that contract had expired in
order to avoid arbitration provision, Orcutt v.
Kettering Radiologists, Inc. (8.D.Ohio, 03-11-2002)
199 F.Supp.2d 746. Arbitration €= 46.1

21. Conflict and choice of Jaws

Where parties have agreed to arbitrate. in partic-
ular forum, only district .court in that formn has
juiisdiction to compel arbitration pursuant.tg Fed-
eral Arbiteation Act (FAA). Management Recruit-
ers Intern., Inc.'v. Bloor {C.A.6 (Ohio), 11-19- 199’1}
129 F.3d 85]. cheral Courts & 148

271162 Court may stay trial; appeal

2711.02

- In determining whetlier arbitration dlause in emt-
ployment secrecy agreement between employee and
employer was enforceable, district court would fol-

~-low the Federal Arbitration Act {FAA) for issues

related to interpreting arbitration clause specifical-
ly; and, pursuant to Ohio’s choice of law rules,
Florida contract faw for issues related -to general
contract formation and validity. Pritchard v. Dent
Wizard International Corp. (S.D:Ohio, 07-29 -2003)
275°F. Supp: 94 903, Arbitration &= 2.7

Under. Ohio’s choice of law rules, contract clause
that dictates which state’s law governs agreement is
generally enforceable.  Pritchard v. Dent Wizard
International Corp. (5.D.Ohio, 67-29-2003) 275
F.Supp.2d 903. Contracts &= 129(1)

22 Procedural matters -

Arbitrators are’ not bound. by ﬁonnal riles of
procedure and evidence, and the standard for Jadi-
cial- review of Hibitration procedures -is merely
whether a party to arbitration hds been denicd a
fundainentally-fair hearing. Nationwide Mut. Tivs.
Co. v. Home Ins. Co. {C.A.6 (Ofiio), OI- -2B-2002)
278 F3d 621. Asbitration @ 31; Arbitration e
34.1; Arbitration &> 73.7(1)

Former employee seeking preliminary injunction
against arbitration of his dispute with former em-
ployer over scope ‘of employment secrecy agree-
ment was not likely to succeed’on merits of claim
that he had right to jury tdal wnder the Ohio and

i Missouri constitutions that superseded arbitration

clause in agreement. Pritchard v. Pent Wizard
international Corp. (S.D.Ohio, 07- 29‘-2003) 2?5
F.Supp_2d 903. Arbztratxon &= 23 5( 1) -

(A) As used. in this. sectipn and section 2711.03: of the Revised Code, “commercial

construction contract” means any written contract or agreement for the constructior of any
improvement to real property, other than an improvement that is. ised or-intended to be used

as a single-family, fwo-family, or three—famﬂy detached dwelling hotise ard accessory structisres
incidental to that use.

(B) It any action is. bmught upon any issne referablc -to arbltratmn under an agreement in
writing f6t “arbitration, the court in which the action is pending; upon being satisfied that the
issue involved in the action is rcferablc to atbitration under an agreéinent-in writing for
aibitratioh, shall on applzcauon of one of the parties stay the trial of ‘the action’ tintil: the
arbitration of the issile has been had in'accordance with-the agreement, pfoﬁded thc applrcant
for the stay is not in default in proceeding : with arbitration.

(C) Except as provided ifi division- (D) of- this section, an- order under-division (B) of thrs;
section that grants or denies a stay of a trial of any action-pendifg arbitration, including; but
not limited.to, an order that is based upon 4 determination of the court-that a party has waived
arbitration wnder the arbilration ﬂgrement, is 2 final order and may be reviewed, affinired,
modifed, “or” reverséd on appeal pursuant ‘to the Rules-of Appellate Pmmdur& and to the
extent not in conflict wn‘:h “thigse rulw, Chapter 2505. of the Revised Codés

(Dy If anaofion is- brought under. division (B)._of this-sestion upos -agy. issye rcferabic to
atbitration under an’ agreement in writing: for arbifration that:;is. included in a commeicial
construction cositract, an order under that division that denies a.stay < of a trigl of the action
pending arbitration, including, but not limited to, an order that is based upor-a determination
of the court that a party has waived. arbitration under the arbiteation agreement;is a final order
and may be reviewed, affirmed, modified, or reversed on appeal pursuant to the Rules of

' 467 '
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Appellate Procedure and, to the exient not m conflict with those rules, Chapter 2505. of the

Revised Cade.

(2000 H 401,‘eff_. 3-15-01; 19_90 S 177 cff. 5—31—90' 1953 H 1; GC 12148-2)

) Hlstorwal and Statutory Notes

" Pre—1953 III Amendments: 114 v 138, § 2 i

Amendment Note: 2000 H 401 added r.[‘glsmn
{A); desighated division (B}, demgnat@d dmsnon
(C) and mserted “Except as prcmded m dmsmn

(D) of this section,” and “division: {(B) of* therein;
added division (D); and made other nonsubstanlwe
changes.

Cross References

County courls, submission of cases to arbltr»atmn
1907.42

County mental retardation and dcvelupmemal dis-
abilities boards, employee d:scip]maxy ‘procedure,
arbitration, 512623

Public employees’ collective trargamjng, disputes rc-
parding agrecment, atbitration, 4117.14 e

Public improvement contracts, absence ofmﬁlsputc
resojution provision, 153.62 )

Arbitration €210, 23.9.
Westlaw Topic No. 33.
C.1.5. Arbitration §§ 49, 53.to 54, 57, 59.

Public improvements, awaid am} execution of con-
tract, dispute pracedures, 153 12°

Pubhc lmpmvcme.nts @ss:row oi MOncy duc under
contract, dispute, atbitration, 153.63

Public improvements, underground ufilities, dis-
putes, arbjtration, l§3J.64 B

Ll“brarjf Reférences

: Research Referenl:es

Encyclopedias .

OH Jur. 3d Alternative D15pute Resoluuon § 207,
Distinguished from Appraisement.

OH Jur. 3d Alternative Dispute Resolution § 212,
The Ohic Arbitration Act.

OH Juc 3d Alternative Dispute; Resolution. § 217,
Generally; Necessity of Submission. .

OH Jur. 3d Alternative Disprite Resolotion § 221

Construction and Effect of Agreements to-Arbi- .

trate.
OH Jur. 3d Alternativé Dispute Resolution § 225
. ‘Waiver or Loss of Right to Arbitrate. '-‘e:
OH Jur..3d Alternative Dispuies Resolution § 226 =
- Waiver or L.oss of Right to Axbitrate—Effent-of.
- Participation as Estoppel.
GI-I Jur: 3d. Alternative, Dispute Rcsclutlon 8 244
' _Effect on Right to Bring Suit; Stay of Prooeed
ings.
OH Jur. 3t Alternative: Dmputc Resolution § 245

.~Jsnal Grounds for Contract Revocation:.™ - Rl =',:-

OH Jur: 3d Alternative Dispute Rcsolutwn § 249
Stay of Trial -

OH Tur. 3d Alterhative Dlsputc Rssolutmu § 253,
"Court Order Compelling Arbitration—Required -
Notice.

OH Jur. 34 Appellite-Review § 66, Rulings cm
Continuances and Stay Applications. :

OH Ju. 3d Cénsuiner & Borrower Protcctlon $ 71,
Check-Collettion Charges. - :

OH Jur: 3d Contracts §' 2(35 Imphcd Waiver; Bs-
" toppeli-

OH Jur. 3d Employment chatmns § 536, Enforce-
ment of Arbitration Ag_rcqmqqts

Forms

Ohio Forms Legal and Busigess §.124:1, In Gener-
al.

©Ohio Forms Legdl and Busmess § 12A.3 Slatutory
: Arbitration.

Ohio Forms Legal and Busingss § 12A 56, Agree-
-ment to Arbitrate Pending Action-Stay bf Action.

Ohio Jurisprudence Pleading.-and- ‘Practice: Forms
§ 98:9, Stay of Court Action-Finality.

Ohm Junsprudenoe Ploading and Pmcncc Forms
© § 9815, Appellatc Review.

Ohto Junsprudcnoe. Pleading and Pracllce Forms
" §'98:27, Motion for Stay of ActIm Suhjcct to
Arb:tranoﬂ

Tteatlses and Practicé Ajds

ICIen:, ‘Darling, & Terexi Baldwin’s Qhio. _Practice
‘Civil Practice BMS:§ 4:55, Motton to: Stay Pro-
cegdings Pending Arbitration.

Kiein, Darling, & Teres,. Baidwms @lno Practme
+Civil Practice F'MS § 4:56, Order. Staying Pro-
ceedmgs Pendmg Arbitzation. .

Sowald & Morganslem, Baldwin’s Ohio Pgacﬁw
* Domestic Relations Law § 1:9, --ATBiti'huon of
. Antenuptial Agreements. - .

LASC/OSLSA, Oluo Cnnsnmer Law § 121;1; Intrd-

daction. - 5

* LASC/OSLSA, omo Consumcr Law § +21:3, Ohio
. Arbitration Act—Applicability. . . =
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ARBITRATION

guage contained in Iehse and sublease. Zaremba
Froperties Berea Cor V. Cuyahoga Metro. Hous.
Auth. {Ohio App. 8 Diist, ‘Cuyahoga, 04-21-2005)
No. 84941, 2005-Ohio-1851, 2005 WL 914695, Un-
reportcd Arbitration €= 23.9

Whother contract botween plumbing company
and uniform reptal company was valid and eniforce-
able was a qt_lé:stion to be scttled by arbitration,
rather than by court in declaratory judgment action,
where' parties” contract contained broad arbitration
clanse, and evidence of fraudulent inducement was
presented only with regard to the contract as a
whole, and.not with repard to the arbitration clause
itself. Tou Carbone Plumbing, Inc. v.- Domestic
Linen Supply & Laundry Co. (Ohio App. 11 Dist.,

2711.03

Trumbull; 12-20-2002) No. 2002-T-0026,

2002-Ohio-7169, 2002 WL 31862330, Unreported,
Arbitration €= 23.13

Where trial court erroneously refused to enforce
arbitration clause in contract for purchase of used
automobile on ground that buyer sought rescission
based on alleged fraudulent inducement. that was
not specific to athitration clause, remand was re-
qulrcd for detgrmination as to whether arbitration
provision was unconscionable in light of buyer's
allegations that dealership falsely -informed buyer
prior to iramsaction that car had never been in
wreck. Baitle v. Bill Swad Chcvrolet, Inc. (Chio
App. 10 Dist,, 09-29-2000) - 140 Ohio App.3d 185
746 N.E.2d 1167. Adbitration €= 23.30

2711.03 Enforcmg arbitrafion agreement

(A) The party aggneved by the alleged failure of another to perform under a written
agrecment for arbitration may petition any court of common pleas having junsdu:tmn of the
patty so failing to. perform for an order directing that the arbitration proceed in the manpner
provided for in the written agreement, Five days’ notice in writing of that petition shall. be
served upon the party in default. Service of the notice shall be made in the manncr provided
for the sérvice of a-summons. “The court shall hear the parties, and; upon being satisfied that
the making of the agreemient for arbitration or the failure to comply with the agreement is riot

in issue, the -court 'shall make an ordey dlrectmg the parties to pro_cced to arbitration in
accordance with the agrecment_

{B) If the makmg of the atbm'atmn agtccment or the failure-to perform it is in issue in a
petition -filed under division’ (A) of this section, the court shall proceed summarily to the tiial
of that issite.  If no jury trial is demanded as provided in this division, the court shall hear and
determine thiat issue: -Except as provided in division (C) of this section, if the issue of the
making of the arbitration agreement or the failure to. perform it is raised, either party, on or
before the retum day of the ribtice of the petifion, may démand a jury trial of that issne. Upon
thie party’s demand for.a jury trial; the .court shall make an.order refering the issue to a jury
calied and impaneled in the manner provided in civil actiors. I the jwry finds that no
agreement in writing for arbitration was made or that there is no default in proceeding under
the agreemient, the procepdmg shall be..dismissed. - ¥ the jury finds that an agreement for .
arbitration was ‘made in writing and that- there is a default in proceeding under the agreement,

the court shall make an order summarily:directing the partzcs to proceed with the arbitration in
accordance with that agreement.

{C) If a writteri agreement for arbltratiou' i included in a commercial copstruction contract
and the making of the arbitration agreement or the failure to perform it is in issue in a. petition
filed vinder division (A) of this sectioni; the eourt shall proceed summanly to the trial ﬂf that
issue, and thie court shall hear and determme that issue.

{2000 H 401 eff. 3—15—31 132 v S 33,» eﬂ,’. 9—12—-67 1953 H'1; GC 12148—3)

i Hlstoriaal and Statutory Nofes

Pre—1953 HL Amendments 114v 138, § 3 - inserted “Except ag provadcd in division (C) of thlk

Amendment Note: 2000 H 401 designated divi-  sedlion,” and substituted “the petition” for “apph—
sion (A} and substituted “that petition™ for “such. cation” therein; added division. (C}, and,, .made
application™ thercm, ﬁesngnated division (B) and othcr nonsubstanfive changes.

4.

. lerary References
Arhltraueu -s==23 23. } 23 7 23 11 )
Wwﬂaw 'I"oplc No. 33 ST o . - 7 . '

Grs. Arbltratien §§- 62,10 66, r68 to 69, 72t073. S .
483 :
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R.C. § 2711.06
Baldwin's Ohio Revisg'd Code Annotated Currentness
Title XXVIL. Courts—-General Provisions--Special Remedies

“Elchapter 2711. Arbitration (Refs & Annos)
“EGeneral Provisions
"2711.06 Powers and duties of arbitrators; subpoena of witnesses, failure to obey

>
e

When more than one arbitrator is agreed to, all the arbitrators shall sit at the hearing of
the controversy unless, by consent in writing, all parties agree to proceed with the
hearing with a less number. The arbitrators selected either as prescribed in sections
2711.01 to 2711.15, inclusive, of the Revised Code, or otherwise, or a maiority of them,
may administer oaths or affirmations to witnesses, fix the time and place of their
hearings, adjourn their meetings from day to day or for a longer time, and also from
place to place, and may subpoena in writing any person to attend before any of them as
a witness and in a proper case to bring with him any bock, record, document, or paper
which is deemed material as evidence in the case. The fees for such attendance shall be
the same as the fees of witnesses in the court of common pleas. The subpoena shall issue
in the name of the arbitrators, or a majority of them, and shall be signed by the
arbitrators, or a majority of them, and shall be directed to said person and shall be
served in the same manner as subpoenas to appear and testify before such court, If any
person s0 subpoenaed to testify refuses or neglects to obey such subpoena, upon
petition, the court of commen pleas in the county in which such arbitrators, or a majority
of them, are sitting may compel the attendance of such person before said arbitrators, or
punish sald person for contempt in the same manner provided for securing the
attendance of witnesses or their punishment for negiect or refusal to attend in such
court.

(1953 H 1, eff. 10-1-53; GC 12148-6)
HISTORICAL AND STATUTORY NOTES

Pre-1953 H 1 Amendments: 114 v 139, § 6

044



R.C. § 2711.07

3
Baldwin's Ohio Revised Code Annotated Currentness
Title XXVII. Courw--GeneE'ai'Provisions——SpeciaE Remedies
“@Chapter 2711, Arbitration {Refs & Annos)
“EGeneral Provisions
"2711.07 Depositions

3

Upon petition approved by the arbitrators, or by a majority of them, the court of common:
pleas in the county in which such arbitrators, or a majority of them, are sitting may direct
the taking of depositions to be used as evidence before the arbitrators, In the same

manner and for the same reasons as provided by law for the taking of depositions in suits

or proceedings pending in such court.

(1953 H 1, eff. 10-1-53; GC 12148-7)
HISTORICAL AND STATUTORY NOTES

Pre-1953 H 1 Amendments: 114 v 140, § 7
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R.C. § 2711.08

Baldwin's Ohio Revised Code Annotated Currentness
Title ¥XVIL, Courts-—-General Provisions—-Special Remedies
“#dlchapter 2711. Arbitration (Refs & Annos)

“Hlaward

w2711 08 Award must be in writing

4

The award made in an arbitration preceeding must be in writing and must be signed by a
majority of the arbitrators. A true copy of such award without delay shall be delivered to
each of the parties In interest. The parties to the arbitration agreement may designate
therein the county in which the arbitration shall be held and the award made.

(132 v S 33, eff. 9-12-67; 1953 H 1; GC 12148-8)

HISTORICAL AND STATUTORY NOTES

Pre-1953 H 1 Amendments: 114 v 140, § 8
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R.C. § 2711.09

Baldwin's Ohio Reviséq Code Annctated Currentness
Title XXVII. Courts--General Provisions--Special Remedies
“Elchapter 2711. Arbitration (Refs & Annos)

*Blaward

#2711.09 Application for order confirming the award

3

At any time within one year after an award In an arbitration proceeding is made, any
party to the arbitration may apply to the court of common pleas for an order confirming
the award. Thereupon the court shall grant such an order and enter judgment thereon,
unless the award is vacated, modified, or corrected as prescribed in sections 2711.10 and
2711.11 of the Revised Code. Notice in writing of the application shall be served upon the
adverse party or his attorney five days before the hearing thereof.

{1976 H 143, eff. 8-31-76; 132 v S 33; 1953 H 1; GC 12148-9)
HISTORICAL AND STATUTORY NOTES

Pre-1953 H 1 Amendments: 114 v 140, 8§ 9
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R.C. § 2711.10
Baldwin's Ohio Revised Code Annotated Currentness
Title XXVII, Courts--General Provislons--Special Remedies

“BiChapter 2711. Arbitration (Refs & Annos)
“Evacating, Modifyina, and Correcting Award

"2711.10 Court may vacate award

Il

In any of the following cases, the court of common pleas shall make an order vacating
the award upon the apptication of any party to the arbitration if:

(A) The award was procured by corruption, fraud, or undue means.

{B) There was evident partiality or corruption on the part of the arbitrators, or any of
them.

(C) The arbitrators were guilty of misconduct in refusing to postpone the hearing, upon
sufficient cause shown, or in refusing to hear evidence pertinent and material to the
controversy; or of any other misbehavior by which the rights of any party have been

prejudiced.

(D) The arbitrators exceeded their powers, or so imperfectly executed them that a
mutual, final, and definite award upon the subject matter submitted was not made.

If an award is vacated and the time within which the agreement required the award to be
made has not expired, the court may direct a rehearing by the arblitrators.

(1969 H 1, eff. 3-18-69; 132 v S 33; 1953 H 1; GC 12148-10)
HISTORICAL AND STATUTCRY NOTES

Pre-1953 H 1 Amendments: 114 v 14Q, § 10

048



R.C. §2711.11
Baldwin's Ohlo Revised Code Annotated Currentness
Title XXVII. Courts--General Provisions--Special Remedies

“Blchapter 2711. Arbitration (Refs & Annos)
“Evacating, Modifying, and Correcting Award

##2711.11 Court may modify award

In any of the following cases, the court of common pleas in the county wherein an award
was made In an arbitration proceeding shall make an order modifying or correcting the
award upon the application of any party to the arbitration if:

(A) There was an evident material miscalculation of figures or an evident material
mistake in the description of any person, thing, or property referred to in the award;

(B) The arbitrators have awarded upon a matter not submitted to them, unless it is a
matter not affecting the merits of the decision upon the matters submitted;

(C) The award is imperfect in matter of form not affecting the merits of the controversy.

The order shall modify and correct the award, so as to effect the intent thereof and
promote justice between the parties.

(1953 H 1, eff. 10-1-53; GC 12148-11)
HISTORICAL AND STATUTORY NOTES

Pre-1953 H 1 Amendments: 114 v 141, £ 11
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R.C. § 2711.15
Baldwin's Ohio Revised Code Annotated Currentness
Title XXVIL. Courts—General Provisions—Special Remedies

“Elchapter 2711, Arbitration {Refs & Annos)
“Blvacating, Modifying, and Correcting Award

"2711.15 Appeal

An appeat may be taken from an order confirming, modifying, correcting, or vacating an
award made in an arbitration proceeding or from judgment entered upon an award.

(1953 H 1, eff. 10-1-53; GC 12148-15)
HISTORICAL AND STATUTORY NOTES

Pre-1953 H 1 Amendments: 114 v 142, § 15
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Ohio Bill Analysis, 2000 H.B. 401

ohio Final Bill Analysis, 2000 House Bill 201

»

2000
Ohio Legislative Service Commission
1999-2000 Regular Session
Sub. H.B. 401
123rd General Assembly

{As Passed by the General Assembly)
Reps. Balermo, Mottley, Robinson, Corbin, Cates, Buchy, Amstutz, Jonas
REEfective date: [FNal]

ACT SUMMARY

+ Eliminates the right of a party aggrieved by the alleged failure of ancther to
perform under an arbitration agreement in a commercial construction contract to
have a jury trial of the issue of whether there is an arbitration agreement or
whether -there is a failure to perform under the agreement for arbitration and
provides that the court must hear and determine that issue.

* provides that only an order that denies (not an order that grants) a stay of a
trial of any action pending arbitration under an arbitration agreement in a
commercial construc¢tion contract is a final, appealable order.

CONTENT AND OPERATION
Enforcing arbicration agreement

Prior law

Under the continuing Arbitration Law, a party who is aggrieved by the alleged
failure of another to perform under a written agreement for arbitration wmay
petition any court of common pleas having jurisdiction of the party so failing to
perform for an order directing that the arbitration proceed in the manner provided
for in the agreement. Five days' notice in writing of the application must be
gerved upon the party in default in the wamner provided for the service of a
gsummons. The court must hear the parties, and, upon being satisfied that the
making of the agreement for arbitration or the failure to comply with the
agreement is pot in issue, the court must make an order directing the parties to
proceed to arbitration in accordance with the agreement.

© 2007 Thomson/West. No Claim to Orig. U.S. Govt. Works.
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Under prior law, if ‘the making of the arbitration agreement or the failure to
perform it was in issue in a petition as described in the preceding paragraph, the
court was required to proceed summarily to the trial of the issue. The court was
required to hear and determine that issue if no jury trial was demanded. On or
before the return day of the notice of application, either party could demand a
jury trial of the issue of the making of the arbitration agreement or the failure
to perform it. If a jury trial was demanded, the court was required Lo make an
order referring theé involved issue ko a jury. The jury was called and impaneled in
the manner provided in civil actions. If the jury found that no agreement in
writing for arbitration was made or that there was no default in proceeding under
the agreement for arbitration, then the proceeding on the issue was reguired to be
dismissed. If the jury found that an agreement for arbitration was made in writing
and that there was a default in proceeding under the agreement for arbitration,
the court was required to make an order summarily directing the parties to proceed
with the arbitration in accordance with the agreement. {(R.C. 2711.03.)

Operation of the act

The act eliminates a party's right to demand a jury trial of the issue of whether
there is a written agreement for arbitration or whether there is a failure to
comply with the agreement to arbitrate when the party who is aggrieved by an
alleged failure to perform under a written agreement for arbitration that is
included in a commercial construction centract {see "Definition," below) files a
petition in a court of common pleas for an order directing that the arbitratien
proceed in the manner provided for in the agreement. The act provides that if a
written agreement for arbitration is included in a commercial construction
contract and if the making of the arbitration agreement or the failure to perform
it is in issue in the petition, the court must proceed summarily to the trial of
that issue, and the court must hear and determine that issue. (R.C. 2711.03(¢) .}

Appealability of court order pertaining to stay of trial

Continuing law

Under the continuing Arbitration Law, if any action is brought upon any issue
that is referable to arbitration under an agreement in writing for arbitration,
the court in which the action is pending must order the stay of the trial of the
~action until the arbitration of the issue has been had in accordance with the

agreement if all of the following apply: (a) one of the parties makes an
application for stay of the trial, (b) the applicant for the stay is not in
default in proceeding with arbitration, and {c) the court is satisfied that the
ispue involved in the action is referable to arbitration under the agreement in
writing for arbitration. An order that grants or denies a stay of a trial of any
action pending arbitration, including, but not limited to, an order that is based
upon a determination of the court that a party has waived arbitration under the
arbitration agreement, is a final order and may be reviewed, affirmed, modified,
or reversed on appeal pursuant to the Rules of Appellate Procedure and, to the
extent not in conflict with those rules, R.C. Chapter 2505. (Appeals Law). (R.C.
2711.02.)

Operation of the act

® 2007 Thomson/West. No Claim to Orig. U.S. Govt. Works.
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Under the act, if an-a’ction is brought upon any issue that is referable to
arbitration under an agreement in writing for arbitration that is included in a
commercial comstruction contract (see "Defipnition," below), only an order that
"denies (not an order that grants} a stay of a trial of the action pending
arbitration, including, but not limited to, an order that is based upon a
determination of the court that a party has waived arbitration under the
arbitration agreement, is a final order and may be re%iewed, affirmed, modified,
or reversed on appeal pursuant to the Rules of Appellate Procedure and, to the
extent not in conflict with those rules, rR.C. Chapter 2505. (R.C. 2711.02(D).}

(See COMMENT 2.)

Pefinition

For purposes of its provisions, the act defines "commercial construction
contract” as any written contract or agreement for the construction of any
improvement to real property, other than an improvement that is used or intended
to be used as a single-family, two-family, or three-family detached dwelling house
and accessory structures incidental to that use (R.C. 2711.02(A)).

HISTORY

ACTION DATE
introduced 06-24-99
Reported, H. Civil & Commercial Law 04-04-00
Pagsed House (95-0) 05-02-00
Reported, S. Judiciary 11-156-00
Passed Senate (33-0) 11-16-00
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9 U.S.C.A. §2

'
United States Code Annotated Currentness
Title 9. Arbitration (Refs & Annos)
“#Echapter 1. General Provisions
=5 2, Validity, irrevocability, and enforcement of agreements t9 arbitrate

iy

A written provision in any maritime transaction or a contract evidencing a transaction
involving commerce to settle by arbitration a2 controversy thereafter arising out of such
contract or transaction, or the refusal to perform the whole or any part thereof, or an
agreement in writing to submit to arbitration an existing controversy arising out of such a
contract, transaction, or refusal, shall be valid, irrevocable, and enforceable, save upon
such grounds as exist at law or in equity for the revaocation of any contract.

CREDIT(S}

(July 30, 1947, ¢. 392, 61 Stat. 670.)

HISTORICAL AND STATUTORY NOTES'

Revision Motes and Legislative Reports

1947 Acts. House Réport No. 255, see 1947 U.S, Code éong. Service, p. 1515,

Derivation

Act Feb. 12, 1925, c. 213, § 2, 43 Stat. 883.
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SUS.CA. 83

United States Code Annotated Currentness

Title 9. Arbltration {Refs & Annos}

“Echapter 1. General Provisions )

M5 3. Stay of proceedings where issue therein referable to arbitration

If any suit or proceeding be brought in any of the courts of the United States upon any
issue referable to arbitration under an agreement in writing for such arbitration, the court
in which such suit is pending, upon being satisfied that the issue involved in such suit or
proceeding is referable to arbitration under such an agreement, shali on application of
one of the parties stay the trial of the action until such arbitration has been had in
accordance with the terms of the agreement, providing the applicant for the stay is not in
default in proceeding with such arbitration.

CREDIT(S)

{July 30, 1947, c. 392, 61 Stat. 670.)

HISTORICAL AND STATUTORY NOTES.

Revision Notes and Legislative Reports

1947 Acts, House Report No, 255, see 1947 U.S, Code Cong. Service, p. 1515,

Derivation

Act Feb, 12, 1925, c. 213, § 3, 43 Stat, 883.
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9U.S.CA. §4

United States Code Annotated Currentness
Title 9. Arbitration (Refs & Annos)

“EiChapter 1. Generat Provisions

=5 4. Failure to arbitrate under agreement; petition to United States court having jurisdiction for
order to compel arbitration; notice and service thereof; hearing and determination

A party aggrieved by the alleged failure, negiect, or refusal of another to arbitrate under
a written agreement for arbitration may petition any United States district court which,
save for such agreement, would have jurisdiction under Title 28, in a civil action or in
admiralty of the subject matter of a sult arising out of the controversy between the
parties, for an order directing that such arbitration proceed in the manner provided for in
such agreement. Five days' notice in writing of such application shall be served upon the
party in default. Service thereof shall be made in the manner provided by the Federal
Rules of Civil Procedure, The court shall hear the parties, and upon being satisfied that
the making of the agreement for arbitration or the failure to comply therewith is not in
issue, the court shall make an order directing the parties to proceed to arbitration In
accardance with the terms of the agreement. The hearing and proceedings, under such
agreement, shall be within the district in which the petition for an order directing such
arbitration is filed. If the making of the arbitration agreement or the failure, neglect, or
refusal to perform the same be in issue, the court shall proceed summarily to the trial
thereof. If no jury trial be demanded by the party alleged to be in default, or if the matter
in dispute is within admiralty jurisdiction, the court shall hear and determine such issue.
Where such an issue is raised, the party alleged to be in default may, except in cases of
admiralty, on or before the return day of the notice of application, demand a jury trial of
such issue, and upon such demand the court shall make an order referring the issue or
issues to a jury in the' manner provided by the Federal Rules of Civil Procedure, or may
specially call a jury for that purpose. If the jury find that no agreement in writing for
arbitration was made or that there is no default in proceeding thereunder, the proceeding
shall be dismissed. If the jury find that an agreement for arbitration was made in writing
and that there is a default in proceeding thereunder, the court shall make an order
summarily directing the parties to proceed with the arbitration in accordance with the
terms thereof.

CREDIT(S)

(uly 30, 1947, c. 392, 61 Stat. 671; Sept. 3, 1954, c. 1263, § 19, 68 Stat. 1233.)
HISTORICAL AND STATUTORY NOTES

Revision Notes and Legislative Reports

1947 Acts. House Report No. 255, see 1947 U.S, Code Cong. Service, p, 1515,

1954 Acts. Senate Report No. 2498, see 1954 U.S. Code Cong. and Adm. News, p. 3991.
Derivation |

Act Feb, 12, 1925, c. 213, § 4, 43 Stat. 883.

References in Text
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Federal Rules of Civil Procedure, referred to in the text, are set out in Title 28, Judiciary
and Judicial Procedure.

Amendments

1954 Amendments. Act Sept. 3, 1954, brought provisions into conformity with present
terms and praclice.
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9 y.S.C.A.§10

United States Code Anpotated Currentness
Title 9. Arbitration {Refs & Annos)

5 'Chggtgr 1. General Provisions

=5 10. Same; vacation; grounds; rehearing

(a) In any of the following cases the United States court in and for the district wherein
the award was made may make an order vacating the award upon the application of any
party to the arbitration--

{1) where the award was procured by corruption, fraud, or undue means;
{2) where there was evident partiality or corruption in the arbitrators, or either of them;

{3) where the arbitrators were guilty of misconduct in refusing to postpone the hearing, upon sufficient catise
shown, or in refusing to hear evidence pertinent and material to the controversy; or of any other misbehavior
by which the rights of any party have been prejudiced; or

{4) where the arbitrators exceeded their powers, or so imperfectly executed them that a mutual, final, and
definite award upon the subject matter submitted was not made.

[{5) Redesignated (b)}}

(b) If an award is vacated and the time within which the agreement required the award
to be made has not expired, the court may, in its discretion, direct a rehearing by the
arbitrators.

(c) The United States district court for the district wherein an award was made that was
issued pursuant to section 580 of title 5 may make an order vacating the award upon the
application of a person, other than a party to the arbitration, who is adversely affected or
aggrieved by the award, if the use of arbitration or the award is clearly inconsistent with
the factors set forth In section 572 of title 5.

CREDIT(S)

(July 30, 1947, c. 392, 61 Stat. 672; Nov. 15, 1990, Pub.L. 161-552, § 5, 104 Stat,
2745; Aug. 26, 1992, Pub.L. 102-354, § 5(b)(4). 106 Stat. 946; May 7, 2002, PubL

107-169, § 1, 116 Stat. 132.}
HISTORICAL AND STATUTORY NOTES

Revision Notes and Legislative Reports
1947 Acts. House Report No. 255, see 1947 U.5. Code Cang. Service, p. 1515.

1990 Acts. Senate Report No. 101-543, see 1990 U.S. Code Cong. and Adm. News, p.
3931,

1992 Acts. House Report No. 102-372, see 1992 U.S. Code Cong. and Adm. News, p.
830.

Revision Notes and Legislative Reports

2002 Acts. House Report No. 107-16, see 2002 U.S. Code Cong. and Adm. News, p. 138.
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o - No. Q220 Fche!{

- 88rm Covaness,] HOUSE. OF REPRESENTATIVES, { Reroxr .
- IstSessboni . f- . - . 1 No. 9.

' TO'VALIDATE CERTAIN AGREEMENTS FOR ARBITRATION.

+

JaNUARY 24, | 1924 —Referred to the Hm-_i'se_ﬁalgndnr and ordered to be prinfed. o

Mr. Gnmudf '_Pennsylvania;ffrom the Committes on the Judiciary,
- submitted the following S

'REPORT.
” [To accompany H. R. 646.]

The pirpose of this:bill is to make valid and enforcible agreements
for arbitration contained in contracts involving interstate commerce
~or within the jurisdiction or admiralty, or which may be the subject.

of litigation in the Federal courts. - E't was drafted by a committee
of the American Bar Association and is sponsored by thet associa-
tion and by a large number of trade bodies whose representatives
- appearcd before the- committee on the hearing. There was. no
op&)‘bsmiﬁn-_td the bill before the committee. - L
he matter is properly the subject of Federal action. Whether
- an’ agreement for arbitration shall be enforced or not is a question
of procedure to be determined by the law court in- shich the pro-
ceeding i3 brought and not one of substantive law to be detérmined
by the law of the forum in which the contruct is made. Before
such contracts could be enforced in the Féderal courts, therefore

_this, lav is” essential, The bill declares that.such agroements shall

- be recoguized and enforced by the courts of the United States.” ~The.
teinedy i§ founded. also iipon the Xederal confrol’ over interstate

- commerce and over admiralty. The control over interstaté ¢om- -
merce reaches not only the actusl physical interstate shipmeni of
goods but also contracts relating to interstate commerce.” =~ -
. Arbitration eements are purcly matters of contract, snd the = -
effect of the bill is simply to make the contracting party ;fivg_,up to
his agreement. He can no longer refuse to 18? ermn his .contract :

when it: becoines disadventageous to him. arbitration agree- -
" ment is placed upon the same footing as other contracts, where it
belongs. - = -

The need for the law arises from an anschronism of our American
law. Some centuries ago, because of the jealousy of the English
courts for their own jurisdiction, they refused to enforce specifio
sgreements to arbitrate upon-the ground that the courts were thereby
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9 To YALIDATE CERTALN AGREEMENTS FOR ARBITRATION.

ousted from their jurisdiction. - This jealousy survived for so lon a
period that the principle became firmly embedded in the English’
-coramon law dnd was adopted with it by the American courts. The
‘- courts have felt-that-the precedent was too strongly ‘fixed to be.
overturned without legisletive. enactment, although they have fre- -
-quently eriticised the rule and recognized its illogical nature and the
' injustice ‘which results from it. -T%le bill declares simply. that such
agreements for arbitration shall be enforced; and provides a pro-
cedure in the Federal courts for their enforcement.” The procedure
is very simpls, following the lines of ordinary motion. procedure,
reducing technicality, delay, and expense to & minimum and at the .

-same time safeguarding the rights of the parties. There is provided

& method for the summary trial of any cleim that no arbitration.
:’Ereement ever was made, and there is also provided a hearing if -

o defeated party contends that the awaird was secured by freud
. or other. corruption- or undue influence, or that some evident mis-
take not affecting the merits exists in tile ‘award. If the parties to
- the arbitration are willing to proceed-under it, they need not resort
“ to the courts at all. If one perty is recelcitrant. he can no longltl_ar '
escape his agreement, but his rights are amply protected. At the
same time the. party willing to perform his contract for arbitration
is not subject to the delay and costof litigation. Machinery is pro-
vided for the prompt determination of his claim for arbitration and-
the arbitration proceeds without interference by the court. The
‘award may then be entered as 2 judgment, subject to attack by the
~-other party for fraud and corruption and similar undue influence,
or for palpable error in form. y o | o

To-secure jurisdiétion for arbitration, however, service of process
 must be made personally, so that tkcre is.no danger that a defendant,
. having an honest defense, will be c:uled upon to defend his case at a
distance under a disadvantage. Tis proceeding will be commenced
practically as any action is now copumencea in the Federal courts.

In view of the strong support of commercial and legal bodies, the
entire lack of opposition before the cornmittes, the obvious justice of
the result sought to be attained, and the evident,pmprietg and neces-
sity of Foederal action, we submit that the bill should become law.
It is practically appropriato that the action should be taken at this
time when there is so° much agitation q'%aihst the costliness and
‘delays of litigation. - These matters can be largely eliminated by.
igreements for arbitration, if arbitration agreemants are mads valid
and enforceable. |

O

060



(g e W
Ca;l'enda,r No 569 Kb 7k

.08t Commnss} - SENATE : o Rzpom-
. I8t Session’ : - ~ No. 536

e T - < e
_— —_———— —_— - = i

'TO M.AKE VALID AND ENFOR CEABLE OERTAIN AGRDE-
' MEN TS FOR ARBITRATION :

Max 14, 1924.—Ordered to be printed

Mr STERLING, from the Commlttee on the Judmmry, sublmtted the
following

REPORT
' [Té accorﬁpaﬂy 8. 1005]

‘The: Committee on the J udiciary, to wihom was referred the
bill (8. 1005) to make valid and enforcea.ble written provisions or
agreements - for. arbitration of -disputes arising out of contracts,
maritime transactions, or commerce among the States or Texrito-
ries or with foreign natisus, report the same back’ with certain
amendnients thereto and, as'so amended, the comnittee réecommend
that the bill do pass. ,

The a.mendmants are &s follows:

In ]’1,1168 6 &D.d 7, page 1 of the bill, stnke out the words ““or inter-
state””

In line 6, sectxon 2, page 2, stnke out.the words “contract or”
a,nd in line 7, setion’ 2, page. 2 alter the word “or”’ insert the WOI‘dS

“a contract a'crldencmg a’ and in line 9, on said page, strike out the
words “between the parties.”

In line 18, section 4, page 3, after the word “agreement” as it
first oceurs in said line, msert the following proviso:

Promded That the -hearing and proceedings urder such agreement shall be
w:Ellmc:; the dlstnct in which the petltmn for an order directing such arbitration
18 hie .

On page 6, strike out sact;on 8 of the bill.

Beginning with the word ““That,” in line 21, section 10, page 6,
strike out & down. to and, mcludmg the word. “ attomeys” inf ine 25.

"On pags 10, strike out section 14 of the bill.

0n~pa,ga 11,.strike out section 16 of the bill. -

B g with section 9, renumber’ ‘the sections following sas

requmad by the: stnkmir out of certain desngn&ted sections,
* 5-17-24 ’ ,
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2 TO MAEE VALID AGREEMENTS FOB. ARBITHATION

The purpose of the bill is clearly set forth in section.2, which, ag
proposed to be amended, Teads as follows: T
. 8se. 20 That a written: provision in any maritime “transaction 'o_r-a; contract
-evidencing a transaction involving commerce to settle by arbitration a-confroversy
thereafter ariging out of such. ¢confract or transaction, or the refusal to perform
the whole or any part thereof, or an agreement in writing to submit to arbitration -
-an -existing. controversy arising out of such a contract, transaction, or refusal, .
shall be valid, irrevocable, and enforcesble, save upon such grounds as exist at
law or in equity for the revocation of any contract. : SRS

The “maritime transactions or contracts,” to which the bill will
apply, are defined in section 1. "Likewise, the definition of *com-
merce’’ in the same section, shows t6 what contracts in interstate
or foréign commerce the bill will be applicable. o .

It is not contended that agreements to arbitrate have no validity
whatever. A party may be liable in ‘an action for damages for the .
breach of an executory agreement to srbitrate; or, if the apreement
has been executed according to its terms and an award mads, the
appropriate action may be brought st law or in equity to erforce the
award. Both masaritime contracts or. transactions and coatracts
involving intexstate commerce are at léast valid to this extent.

But it is' very old law that the performance of a writtefi agréement
to arbitrate would not be.enforced in equity, and that if an action
at law were brought on the contract containing the agreement
to arbitrate, such agreement could not be pleaded in bar of the action;
nor would such an agreement be grouné) for a stay of proceedings
until arbitration was%ad.' Further, the agreement was subject. to
revocation by either of the parties at any time before the award.
With this as the state of the law, such agreements were in large paxt.
ineffectual, and the party aggrieved rbyatﬁa refusal of the other party
to-carry out the arbitration agreement was without adequate remedy.

Until recently in England, and up to the present time in nearly,
if not quite ali, the States of the Union, such has been the law m
regard to arbitration agreements. The Federal courts have in the
main been governed by the same rules and, as a consequence, have
denied relief to the parties secking to compel the performance of
eXecut-oz;y agreements to settle and determine disputes by arbitra-
tion. If the agreement to arbirtate is found in & maritime contract
or transaction, no action in admiralty for specific performance will lie,
for the simple reason that this court is without power to grant
- equitable relief. i o ' .

arious reasons have been given for these ancient rules of English
iaw, followed as they have been by our State and Fedéral courts.
Among these reasons were, first, the expressed fear on the part
of the courts that arbitration tribunals did not possess the means to
give full or proper redress, and also the doubt they entertained as
to their right to compel an unwilling party to submit his cause to
such a tribunal, thus denying to him the right to submit the same
.. to the ordinary courts of justice for hearing and determination.

Second, the jealousy of their rights as courts, coupled with the fear
that if arbitration agreements were to prevail and. be enforced, the
s ecourts would be ousted of much of their jurisdiction. To what
extent the second reason influenced the first may be difficult to say;
but it is not unreasonable to suppose that & desire to retain, il not
extend, their jurisdiction had much to do with inspiring: the fear
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that arbitration tribunals could not do justice between the parties.
And third, established precedent has had its large part of course in
perpetuating the old rules long after the courts theémselves could
no longer ses‘that they were founded in reason or justice. S
It has been' said that “arrangements for avoiding: the delay and
_expensé of litigation and referring a: dispite to friends or neutral
- persons are a natural practice of which traces may be found in-any
“state .of society.” = The desire to avoid the delay and expense of
litigation persists. The desire grows with time and as delays and
‘expenses increase. The settlement of disputes by arbitration appéals
" to big business and little business alike, to cerporate -interests as
well as to individuals. The -Arbitrationi Society of America, with
offices in the city of New York, has, through its arbitration tribunal,
settled more than 500 cases during its less t%an' two years of existence. -
In the New York Times of May 11 is found a biief résumé of the.
‘work accomplished. We gacte the following: ~ - ..~~~ - ©
In conirast with the long time reguired by the courts: with their congested
_calendars to setfle = dispute, the records. of the society. show that the average
-arbitration required- but a single hearing, and occupied but a few hours of the.
time of disputanis, counsel, and witnesses. The eost to the disputants was seid
to be trifling as compared with the cost of litigation. . - Lo
“Complicated controversies involving large sums of money, which, beyond
a reasonahle doubt, if taken to the courts would have been fought through years
of costly litigation, have been legally determined in this tribunal whose onl}y _
rule of procedure is the rule of common sense, In from two to three weeks;”
the report states, ‘‘and.the specially significant thing—just as significant as the
saving of time and money—is the fact that wide satisfaction has resuited from
the procedure.” Winners and losers alike bear witpess to this in letters on file
at the office of the society.” . o
. The record made under the supervision of this society shows.not
~only the great value of voluntary arbitrations but the practicel
justice in the enforced arbitration of disputes where written agree-
ments for that purpose have been voluntarily and solemnly entered
.into. ; -

The bill, while relating to maritime transactions and to coniracts
in interstate and foreign commerce, follows the lines of the New
York arbitration law enacted in 1920, amended in 1921, and sus-
tained by the decision of the Supreme Court of the United States
in the matter of .the Red Cross Line v. Atlantic Fruit €o., rendered .
February 18, 1924. . _ : : o

Reference has been made herein to the definitions contained in
the first section of the bill. The second section is set forth in full.

Section 3 provides for a stay of proceedings and arbitration in
any suit where it appears that the issue involved is referable to
arbitration under the contract. _

Section 4 provides a simple method for securing the performance

“of an arbitration agreement. The &ggrieved party may apply to
the proper district court on five days’ notice, and the court will
order the party to proceed. The constitutional right to a jury trial
is adequately safeguarded. o -

Section 5 provides for the manner of naming the arbitrators in
case the parties have failed to name them. o B

‘Section 6 provides for expedition in the matter of the hearing of
arbitration maiters by the court. . ' '

Section 7 gives the arbitrators power to summon witnesses.
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© Section' 9 protects libels and -seizures of vessels in admirally
proceedings. . . oo o T
. Section-10 tgrovidhs for the entry of a judgment where the parties

have agreed. thereto-and for determining-thé appropriate court.

~ _-Section 11 provides that ar award may be vacated where it was .
.procured:by corruption, fraud; or undue means, or.where there. was-
garti_ahty or gdrru]fa_t;mn'on -the part of the arbitrators; or where.they
1ave beon guilty of misconduct or hdve refused to hear evidence per-
. - tinent and material t¢ the confroversy, or, have.been guilty-of any
- .other misbehavior,(f)rejildidiﬁ;l-w:the rights of either party, or whore
. ,thesye have exceeded their powers.. . - S
: ction. 12-gives power to the court to modify or correct the award .
~-where there was evident material miscaleulation of figures, or evident
- material niistake in the-description of any person, thing, or property, -
or where the arbitrators have made an.award upon a matter not-sub---

 mifted to them, or where the award is imperfect in matter of form.
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