
IN THE SUPREME COURT
OF THE STATE OF OHIO

TAYLOR BUILDING
CORPORATION OF AMERICA,

Supreme Court Case Nos.: 06-1890
(consolidated) 06-2043

Appellant, :

vs.
On Appeal from the Clermont County
Court of Appeals, 12tt' Appellate District

Court of Appeals
Case No. CA2005-09-083

MARVIN BENFIELD, et al.,

Appellees.

MERIT BRIEF OF PLAINTIFF-APPELLANT
TAYLOR BUILDING CORPORATION OF AMERICA

J. Robert Linneman (0073846)
C. Gregory Schmidt (0006069)
Santen & Hughes
600 Vine Street, Suite 2700
Cincinnati, OH 45202
(513) 721-4450
Attomeys for Appellant,
Taylor Building Corporation of America

Donald W. White (0005630)
Nichols, Speidel & Nichols
237 Main Street
Batavia, OH 45103
(513) 732-1420
Attorney for Appellees,
Marvin and Mary Ruth Benfield

P1AR 0 5 2007

MA14C;I,q i iV%j't;taEi., CLERK
I ^^^T ©F nHIO



TABLE OF CONTENTS

STATEMENT OF THE FACTS ..........................................................................1

A. Appellees' process of selecting Taylor as the builder . ................................1

B. The signing of the Contract ..........................................................................2

C. The Contract dispute ....................................................................................3

D. The Trial Court's Decision ....................................................:.....................4

E. The Appeals Court's Decision .....................................................................5

II. ARGUMENT ..........................................................................................................6

Proposition of Law:

The proper standard of review for a Court of Appeals reviewing a
decision of a trial court granting or denying a motion to compel
arbitration under O.R.C. § 2711.02 where the party opposing the
motion alleges unconscionability of the arbitration clause
is "abuse of discretion."

Certified Question:

Should an appellate court apply a "de novo" or "abuse of discretion"
standard of review when reviewing a trial court's decision granting or
denying a motion to compel arbitration where it is alleged that the
arbitration clause is unconscionable?

A. The standard of review imposed by this Court should reflect
the intent and purpose of the Ohio Arbitration Act ("OAA")
and therefore should serve to encourage arbitration
where parties have agreed to it in writing ......................................................6

1. The practical impact and public importance
of the certified question and
approved proposition of law . .............................................................6

2. Legislative and judicial approval
of arbitration . ....................................................................................8

i



B. The intent and purpose of the Ohio General Assembly,
as expressed through the OAA, support the imposition
of a standard of review that favors the enforcement of
written arbitration contracts . ....................................................c.....................9

1. The substance and structure of the OAA evidence
a legislative intent to limit the need for judicial
intervention in the enforcement of written arbitration contracts. .. ....10

2. The OAA's statutory limits upon judicial review
evidence an intent to provide for expedited referral
to arbitration, protection of the right to arbitrate,
and a limit to appellate proceedings
that may delay arbitration . .................................................................12

3. This Court's precedents counsel for the imposition
of a standard of review that favors the consistent
and efficient enforcement of
arbitration contracts . ..........................................................................14

i. ABM Farms v. Woods, Inc . ..................................................14

a. The Trial Court's Decision was consistent
with ABM and the OAA ............................................16

b. The Appeals Court's Decision violates this
Court's holding in ABM and is inconsistent
with the OAA .............................................................16

ii. Williams v. Aetna Finance Com^any ....................................20

C. A standard of review that encourages efficient referral
of cases to arbitration is consistent with the intent of
Congress as expressed in the Federal Arbitration Act,
9 U.S.C. § 1, et seq .........................................................................................21

D. Basic utilitarian analysis favors the imposition of a
standard of review applicable to motions under
R.C. § 2711.02 that encourages arbitration ...... .............................................24

E. Consideration of the unconscionability defense to
enforcement of arbitration contracts is inconsistent
with the clear mandate of R.C. § 2711.01 ......................................................27

ii



IV. CONCLUSION ........................................................................................................29

V. CERTIFICATE OF SERVICE ..............................................................................30

VI. APPENDIX Appx. pg.

Notice of Appeal to Ohio Supreme Court
(October 11, 2006) .....................................................................................................1

Judgment Entry of 12th District Court of Appeals
(August 28, 2006) ......................................................................................................4

Opinion of 12th District Court of Appeals
(August 28, 2006) ......................................................................................................5

Decision/Entry of Clermont County Court of Common Pleas
(August 17, 2005) .. ....................................................................................................18

Entry of 12th District Court of Appeals
Granting Motion to Certify Conflict
(October 23, 2006) .....................................................................................................37

R.C. § 1311.01 ...........................................................................................................39

R.C. § 2711.02 ...........................................................................................................41

R.C. § 2711.03 ...........................................................................................................43

R.C. § 2711.06 ...........................................................................................................44

R.C. § 2711.07 ...........................................................................................................45

R.C. § 2711.08 ...........................................................................................................46

R.C. § 2711.09 ...........................................................................................................47

R.C. § 2711.10 ...........................................................................................................48

R.C. § 2711.11 ...........................................................................................................49

R.C. § 2711.15 ...........................................................................................................50

R.C. 2712 ...................................................................................................................8

Ohio House Bill Analysis, 2000 H.B. 401 .................................................................51

iii



Appx. pQ.

9 U.S.C. 2 ...................................................................................................................54

9 U.S.C. 3 ...................................................................................................................55

9 U.S.C. 4 ...................................................................................................................56

9 U.S.C. 10 .................................................................................................................58

U.S. House of Representatives Report No. 96,
68th Congress, 1st Session (1924) .............................................................................59

U.S. Senate Report No. 536,
68th Congress, 1 st Session (1924) .............................................................................61

iv



TABLE OF AUTHORITIES

CASES Pa e

ABM Farms, Inc. v. Woods (1998),
81 Ohio St.3d 498 ..................................................................................8, 14, 15, 16, 17, 20

Brennan v. Brennan (1955),
164 Ohio St.2d 29 ..................................................................................................................25

Campbell v. Automatic Die & Products Co. (1954),
162 Ohio St. 321 ....................................................................................................................14

Corrigan v. Rockefeller (1902),
67 Ohio St. 354 ......................................................................................................................14

Collins v. Click Camera & Video, Inc.
(1993), 86 Ohio App.3d 826 ..................................................................................................27

Council of Smaller Enterprises v. Gates, McDonald & Co.
(1998), 80 Ohio St.3d 661 ..................................................................................................8, 14

Gilmer v. Interstate (1991),
500 U. S. 20 ............................................................................................................................24

Great Earth Cos. v. Simons (6th Cir. 2002),
288 F.3d 878 ..........................................................................................................................21

McGuffey v. LensCrafters, Inc. (Ct. App. 12 Dist., 2001),
141 Ohio App. 3d 44 ..............................................................................................................6

Prima Paint Corp. v. Flood & Conklin Mfe. Co.
(1967), 388 U.S. 395 ..............................................................................................................8

Reid v. Taylor Building Corp. of America,
Champaign Cty. Ct. C.P.,
Case No. 2002-CV-0083 (July 29, 2002) .............................................................................4

Schaefer v. Allstate Ins. Co. (1992),
63 Ohio St.3d 708 ..............................................................................................................8, 11

Skeens v. Taylor Building Corp. of America,
Clark Cty. Ct. C.P., Case No. 01-CV-1125 (April 16, 2002) ................................................4

v



Taylor Building Corp. of America v. LaFollette,
Greene Cty. Ct. C.R., Case No. 2003CV0686,
(September 9, 2003) ...............................................................................................................4

Vincent v. Neyer (2000),
139 Ohio App.3d 848 .............................................................................................................8

Williams v. Aetna Finance Co. (1998),
83 Ohio St.3d 464 ........................................................................................................20, 21

STATUTES Page

R.C. § 1311.01 .............................................................................6, 8, 18, 21, 26, 27, 28, 29

R.C. § 2711.02 .......................................................4, 6, 8, 10, 11, 12, 13, 14, 15, 21, 24, 29

R.C. § 2711.03 ............... ........................................................................................11, 13, 15

R.C. § 2711.06 .......................................................................................................................25

R.C. § 2711.07 .......................................................................................................................25

R.C. § 2711.08 .......................................................................................................................25

R.C. § 2711.09 .......................................................................................................................25

R.C. § 2711.10 ..................................................................................................................21, 25

R.C. § 2711.11 .......................................................................................................................25

R.C. § 2711.12 .......................................................................................................................8

R.C. § 2711.15 .......................................................................................................................25

R.C. § 1311.01 ....... ..............................................................................................................18

R.C. § 1311.16 .. ...................................................................................................................18

R.C. § 2711.21 ........ ...............................................................................................................8

R.C. § 4113.62 .......................................................................................................................16

9 U.S.C. 1 ...............................................................................................................................21

9 U.S.C. 2 ...............................................................................................................................21

vi



9 U.S.C. 3 ...............................................................................................................................21

9 U.S.C. 10 ...............................................:.............................................................................21

LEGISLATIVE HISTORICAL MATERIALS Paee

Ohio Bill Analysis, 2000 H.B. 401 ........................................................................................12

H.R. Report No. 96, 68th Congress, 1 st Session (1924) ........................................................22

U.S. Senate Report No. 536, 68th Congress, 1st Session (1924) .....................................22, 23

vii



I. STATEMENT OF THE FACTS

These consolidated appeals are before the Court upon discrefionary review and

upon a certified conflict pursuant to S. Ct. R. IV. In its Order dated December 27, 2006 in

Case no. 06-1890, this Court granted discretionary review upon Appellant Taylor Building

Corporation of America's ("Taylor") Proposition of Law No. 1. The Twelfth District

Court of Appeals, Clermont County ("Appeals Court") certified a conflict between the

appellate districts by order dated October 23, 2006. This Court accepted jurisdiction of the

certified conflict in its order dated December 27, 2006 in Case No. 2006-2043.

The underlying dispute between the parties arises from a Construction Agreement

dated July 3, 2002 ("Contract"). Taylor is owed money for work and materials already

provided to Appellees. Appellees Marvin and Mary Ruth Benfield ("Appellees") are

unhappy with various elements of the construction and wish to terminate the Contract.

A. Appellees' process of selecting Taylor as the builder.

Appellant Taylor is a private, family owned company based in Louisville,

Kentucky. The Taylor family has been building homes in Kentucky, Ohio and other states

in the Midwest for generations. The quality of Taylor's homes and service has been

proven by time. Thousands of families live in Taylor homes.

Appellees own land in Clermont County, Ohio. Appellees decided to build a home

on their land, and researched the many builders in the area. During their research,

Appellants visited more than one Taylor model home and apparently spoke with various

Taylor personnel. (See Defendants' Response to Motion for Stay (docket no. 13), Supp. at

47 ("Appellees' Response")). Appellees' Response reveals that they researched the

details of construction, price, and the terms of an agreement for construction. (Id.)
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At the conclusion of this process, Appellees decided that Taylor was their top

choice among the many competitors in this field. Appellees informed Taylor of their wish

to sign a contract for the construction of their home. (Id.) Appellees considered the terms

of the Contract and discussed it in detail with a Taylor sales representative. (Id., Supp. at

45-6). Through these negotiations, Appellees were able to gain additional benefits through

discounts and additional features. (See e.g. Appellees' Brief to Appeals Court at 2.

(Docket no. 46))

B. The signing of the Contract.

Appellees visited a Taylor office where the parties discussed the terms of the

Contract. (See Appellees' Response, Supp at 46-7). Appellees were given a copy of the

proposed contract and were allowed an opportunity to review it. (Id.)

Appellees' state that after they had read the Contract, they addressed questions to

Taylor about the terms. (Id.) Among the items specifically discussed was the arbitration

clause. (Id.) Appellees understood the legal significance of this provision. (Appellees'

Brief to Appeals Court at 14 (Docket no. 46)). As they stated in their Response, they

hesitated and questioned whether they were willing to agree to this term. (See Appellees'

Response, Supp at 46-7). Appellees do not claim that they didn't understand the

arbitration provision or its meaning. Despite their initial misgivings, and after considering

the benefits and costs of the Contract as a whole, Appellees agreed to arbitrate any disputes

that might arise with Taylor. Appellees placed their initials in the blank next to the

arbitration clause in the Contract, giving their specific consent to this provision. (See

Contract, ¶ 15(b), Supp. at 30 ("Arbitration Clause")).
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Appellees have never alleged that they were pressured to sign the Contract at that

time, or that they were deprived of the opportunity to obtain the opinion of a lawyer or

other professional. There is no evidence on the record as to whether Appellees in fact

consulted with an attorney prior to signing. Appellees have never alleged that they

attempted to negotiate for a Contract without an Arbitration Clause. Even the highly self-

serving "affidavit" furnished by Appellees gives no indication that Appellees were

provided with any false information concerning the legal effect of the Arbitration Clause. I

Rather, Appellees allege only that at the time of the Contract, they were told that Taylor

made service to its clients a top priority and that Taylor had a good record of resolving

problems with its customers without need to resort to formal proceedings. (See Appellees'

Response, Supp. at 45-6).

C. The Contract dispute.

Appellees contracted with a third party for the initial clearing of the site where their

home was to be constructed. 2 Taylor commenced construction of the foundation,

performed the framing, installed the roof and windows, installed mechanical systems and

drywall. Throughout the construction process, Taylor applied for and obtained all required

inspections and approvals from the appropriate government agencies. Near the

completion of the project, a dispute arose between the parties and Appellees refused to

make the progress payment called for at completion of the drywall. Appellees subsequently

' Eight months after Appellees' filing of the Response with the Trial Court, Appellees
submitted an "affidavit" in support. The Affidavit recites not a single fact nor even asserts
that it was based on the affiant's personal knowledge. Rather, the affiant simply "adopted
the allegations in the answer, affirmative defenses, counterclaims ... and response."
2 Appellees retained a construction consultant who opined that the lack of positive grading
around the foundation, for which Appellees bear sole responsibility, was channeling a
large volume of surface water into the home.
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informed Taylor in writing of their intent to terminate the Contract. Appellees notified

Taylor personnel to stay off the property and demanded that the home, now more than 80%

complete, be demolished, and all previous Contract payments be returned to them. After

various attempts to resolve the dispute informally and a written demand for arbitration by

Taylor, which Appellees refused, the action below was commenced.

D. The Trial Court's Decision

The Trial Court held a hearing on Taylor's Motion to Stay Judicial Proceedings

("Taylor's Motion"). In an 18 page written decision that gave thoughtful consideration to

the facts and each argument raised by Appellees, the Trial Court granted Taylor's Motion

("Trial Court Decision"). As required by O.R.C. § 2711.02, the Trial Court first made an

express determination as to the existence of an arbitration agreement and the applicability

of the arbitration clause to the dispute. (Appx. at 19-21). The Trial Court then analyzed at

length the arguments against enforcement offered by Appellees and rejected each of them

in turn. At that time, Appellees did not argue that the Contract's arbitration clause

imposed undue expense upon them, nor did they offer any proof of same. (See Appellees'

Response).

The Trial Court concluded by staying the litigation pending mediation and

arbitration of the dispute. The Trial Court Decision repeatedly recited the lack of evidence

on the record which would allow the Court to find in favor of Appellees. (See e.g. Appx.

at 31 (twice), 32 (twice), 33 ("nothing in the record allows...), 34). The Trial Court's

Decision was consistent with those of three other Ohio Courts of Common Pleas that had
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previously granted motions by Taylor to enforce the same contract over claims of

unconscionability.3

E. The Appeals Court's Decision

Appellees duly filed their Notice of Appeal of the Trial Court's Decision. In their

brief to the Appeals Court, Appellees abandoned several arguments that had been offered

to the Trial Court and limited their argument before the Appeals Court to

unconscionability. For the first time, Appellees argued to the Appeals Court that the

Arbitration Clause was unconscionable because of the alleged expense of conducting an

arbitration. In support of this new argument, Appellees asserted facts by which they

purported to show the cost of an arbitration proceeding. Appellees went so far as to attach

new evidence, the American Arbitration Association rules, to their brief. Docket no. 41,

Appendix A-3. Appellees' Brief also urged consideration by the court of other information

to be found at various websites identified in the Brief including the AAA website and

Taylor's website. See Appellees' Brief at 13, 15. This evidence was also not presented to

the Trial Court nor contained within the record at that time.

After briefing and oral argument, the Appeals Court reversed the Trial Court's

judgment. In order to reach its Decision, the Appeals Court relied heavily upon the

evidence and arguments that were presented for the first time on appeal. See Decision, ¶

41-2, Appx. at 14-15. In reaching its decision, the Appeals Court applied the "de novo"

' See Reid v. Taylor Building Corp. of America, Champaign Cty. Ct. C.P., Case No. 2002-
CV-0083 (decision of Judge Roger B. Wilson dated July 29, 2002); see also Skeens v.
Taylor Building Corp. of America, Clark Cty. Ct. C.P., Case No. 01-CV-1 125 (Decision of
Judge Gerald F. Lorig dated April 16, 2002); Taylor Building Corp. of America v.
LaFollette, Greene Cty. Ct. C.R., Case No. 2003CV0686 (Decision of Judge Campbell
dated September 9, 2003, granting motion of Taylor staying litigation pending arbitration
where Taylor commenced action in response to Notice to Commence Suit)
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standard of review, contradicting its own holding in a prior case where it applied the

"abuse of discretion" standard in considering a claim of unconscionability of an arbitration

agreement. See McGuffey v. LensCrafters. Inc. (2001), 141 Ohio App. 3d 44.

III. ARGUMENT

Proposition of Law:

The proper standard of review for a Court of Appeals reviewing a
decision of a trial court granting or denying a motion to compel
arbitration under O.R.C. § 2711.02 where the party opposing the
motion alleges unconscionability of the arbitration clause
is "abuse of discretion."

Certified Question:

Should an appellate court apply a "de novo" or "abuse of discretion"
standard of review when reviewing a trial court's decision granting or
denying a motion to compel arbitration where it is alleged that the
arbitration clause is unconscionable?

This Court should impose the "abuse of discretion" standard of review where a

court of appeals reviews the decision of a trial court granting a motion to compel

arbitration because to do so would be consistent with the intent and letter of the Ohio

Arbitration Act, R.C. § 2711.01, et seq. ("OAA") and the prior holdings of this Court. For

the same reasons, this Court should impose the "de novo" standard of review where a court

of appeals reviews the decision of a trial court denyine a motion to compel arbitration.

A. The standard of review imposed by this Court should reflect the intent
and purpose of the OAA and therefore should serve to encourage
arbitration where parties have agreed to it in writing.

1. The practical impact and public importance of the certified
question and approved proposition of law.

Because this case comes before the Court on a well defined discretionary grant of

jurisdiction and a narrowly phrased certified conflict, one might assume that the Court's
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holding will affect only a small number of cases in which the particular circumstances

arise. The case ostensibly presents a procedural question that need not have any effect on

the law of the underlying subject matter of arbitration itself. Yet, this case has far reaching

implications for contracts and interactions between people and entities in every part of

Ohio.

The certified question and the approved proposition of law address only the issue of

an appropriate "standard of review." However, the standard of review is a critical policy

tool available to this Court that has influence beyond its literal connnand. First, the

standard provides direct guidance to the court of appeals as to the level of scrutiny to be

applied in review of a given case. Once in place though, the standard is influential in

defining the scope of considerations reviewed by that same court of appeals and also the

process undertaken by the court of appeals in conducting the review. The review that the

courts of appeals apply to trial court decisions will quickly shape the practices of Ohio's

trial courts. The conduct of Ohio's citizens in signing contracts will follow closely behind.

Because the standard of review imposed by this Court will inevitably influence the

administration of rights conferred by the OAA, the new standard should reflect the purpose

and objectives of the statute itself. Therefore, in deciding upon a standard of review, this

Court should consider the intent of the Ohio General Assembly in passing the OAA. The

legislative intent may be gleaned from all parts of the OAA, including those that do not

strictly involve the standard of review. Indeed, since the imposition of standards of review

is traditionally the exclusive province of this Court, it stands to reason that the legislature

did not directly address the subject. Therefore, legislative intent and purpose will have to
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be discerned from the text and history of the statute itself and on legislative

pronouncements on other areas of the law that do not directly involve standard of review.

2. Legislative and judicial approval of arbitration.

The legislative view of arbitration is not ambiguous: it is positive. Arbitration

provisions are expressly made enforceable by act of the Ohio General Assembly. See R.C.

§ 2711.01(A). The General Assembly has further seen fit to provide the procedure by

which a party to such a contract can remove such a case to arbitration and empowers a

court to stay litigation proceedings pending resolution in arbitration. See R.C. §

2711.02(B). Beyond the passage of the original OAA, Ohio's General Assembly has taken

farther measures to encourage arbitration. In 1975, the legislature enacted amendments to

the OAA that included R.C. §§ 2711.21, et seq., which provided for voluntary arbitration

of medical malpractice cases. In 1991, the legislature enacted R.C. Chapter 2712 which

gives legal force to international arbitration agreements and proceedings.

The decisions of this Court and the U.S. Supreme Court make clear that arbitration

is favored by the common law of Ohio and the United States. Council of Smaller

Enterprises v. Gates, McDonald & Co. (1998), 80 Ohio St.3d 661; Schaefer v. Allstate Ins.

Co. (1992), 63 Ohio St.3d 708; Prima Paint Corp. v. Flood & Conklin Mfg. Co. (1967),

388 U.S. 395. Arbitration provisions in consumer contracts have also been consistently

enforced by Ohio's courts, including this Court, even where there are collateral issues such

as fraud in the inducement of a contract as a whole. See ABM Farms. Inc. v. Woods, 81

Ohio St.3d 498 (1998), Vincent v. Never, 139 Ohio App.3d 848 (2000). Arbitration has

also been embraced by the lower courts of Ohio. Many courts of common pleas offer

arbitration services through the auspices of the court itself.
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Most importantly, the people of Ohio have approved of arbitration. As arbitration

has become increasingly common, it has become trusted among all sectors of Ohio's

population. People in Ohio have come to rely on the enforceability of arbitration decisions

and agreements to arbitrate.

The reasons for the broad acceptance of arbitration as a means of dispute resolution

are clear. For litigants, arbitration offers an alternative to the courts which can be quicker,

less expensive, and more straightforward and understandable for the non-lawyer. For the

judicial system, arbitration offers a relief valve for congested dockets. In arbitration,

litigants save time and money, the courts save judicial resources, and the public as a whole

reaps benefits from both.

The public policy permitting and favoring arbitration has always been supported by

this Court. The standard of review imposed by this Court in this case thus should also

reflect that policy and should favor efficient enforcement of arbitration agreements. For

these reasons, this Court should impose a dual standard of review under which trial court

decisions which grant a motion to compel arbitration should be reviewed under the "abuse

of discretion" standard, while trial court decisions that deny a motion to compel should be

reviewed under the "de novo" standard.

B. The intent and purpose of the Ohio General Assembly, as expressed
through the OAA, support the imposition of a standard of review that
favors the enforcement of written arbitration contracts.

The Ohio General Assembly has demonstrated its intent to limit the judicial role in

enforcement of arbitration agreements and to provide an expedited procedure to refer

arbitrable cases out of the courts. This legislative purpose counsels for a dual standard of

review that will serve to encourage enforcement of written arbitration agreements.
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1. The substance and structure of the OAA evidence a legislative
intent to limit the need for judicial intervention in the
enforcement of written arbitration contracts.

The clearest evidence of legislative intent underlying the OAA is the text and

structure of the statute itself. The OAA is unequivocal in making enforceable all

agreements to arbitrate. Yet, once that unambiguous pronouncement is made, the

legislature set forth a straightforward and streamlined procedure for enforcement of

arbitration agreements. When the OAA is considered practically, its text evidences the

legislative purpose of limiting the need for judicial involvement at every point, including

judicial review of trial court decisions enforcing arbitration agreements.

The statutory affirmation of arbitration is no recent development in Ohio law. The

OAA was passed in 1953. In passing the OAA, the Ohio General Assembly directly

endeavored to limit the role of the courts in the enforcement of arbitration contracts or

provisions. Under § 2711.02, the legislature prescribed a narrow task for any court called

upon to enforce such an agreement. Under that section, the court "shall on application of

one of the parties stay the trial of the action until the arbitration of the issue has been had in

accordance with the agreement..." The inquiry to be made by the court in this

circumstance is limited to "being satisfied that the issue involved in the action is referable

to arbitration under an agreement in writing for arbitration."

This statute sets forth clearly the role of the court: 1) make a finding of the

existence of a written contract or clause providing for arbitration; and, 2) make a

determination that the dispute falls within the scope of the arbitration contract or clause.

Once these limited determinations are made, the OAA contemplates that the court
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"shall... stay the trial of the action until the arbitration of the issue has been had in

accordance with the agreement." R.C. § 2711.02.

A similar procedure is provided for under Section 2711.03 where a party is

aggrieved by the failure of another to submit to arbitration. Under that section also, the

task of the court is limited to "being satisfied that the making of the agreement for

arbitration or the failure to comply with the agreement is not in issue." Once the court has

so satisfied itself, under 2711.03, the court "shall make an order directing the parties to

proceed to arbitration in accordance with the agreement." Id.

Having provided for a stay in pending litigation, and for an order directing the

parties to arbitrate, the legislature there ended the work of the court and left all other

questions to the arbitrator. Most pertinently, arguments concerning unconscionability of

other clauses of a written agreement should be left to the arbitrator. When § 2711.02 and

.03 are taken, as they must be, at face value, they instruct the court to consider solely

whether or not the parties agreed to arbitrate a given dispute. Upon proof of this simple

fact, the court is commanded unconditionally under the OAA to stay pending litigation and

order the parties to arbitration.

The legislative purpose of providing for "expeditious and economical means" for

referral of disputes to arbitration counsels for a deferential standard of review by appellate

courts of trial court decisions that grant such relief. C.f. Shaefer v. Allstate Ins. Co. (1992),

63 3d 708, 712. Conversely, where a court refuses to give effect to a party's right to

arbitrate under the OAA, that party should have the right to a heightened standard of

judicial review.
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2. The OAA's statutory limits upon judicial review evidence an
intent to provide for expedited referral to arbitration, protection
of the right to arbitrate, and a limit to appellate proceedings
that may delay arbitration.

The legislature's intent to strictly limit the participation of the judiciary in review

of decisions enforcing arbitration clauses can be seen by the recent amendment to the

OAA. The OAA was amended by the legislature in 2000. The 2000 amendments actually

eliminate the right to appeal of this question solely in the case where a motion to refer a

case to arbitration is granted. On the other hand, when a motion to stay an action and

refer to arbitration is denied, the right to appeal is preserved. See R.C. 2711.02(D); see

also Ohio Bill Analysis, 2000 H.B. 401. The legislature has by these amendments directly

addressed the question of judicial review of a decision under § 2711.02. The mandate is

clear: matters referred to arbitration by a court of conunon pleas should proceed to

arbitration without delay, even without judicial review. On the other hand, the legislature

has acted to allow recourse to persons whose efforts to secure compliance with an

arbitration contract are unsuccessful.

When the two separate effects of the amendment are taken together, they

demonstrate the legislative priority for the protection of right to arbitrate under the OAA.

First, where a party has successfully enforced the right to arbitrate, that decision is non-

appealable, and thus the goal of speedy and efficient dispute resolution is achieved.

Second, where a party is deprived of the right to arbitrate, that decision is appealable, thus

affording special protection to a contractual right to arbitrate.
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Consistent in limiting the role of the courts and providing for expeditious and

efficient referral to arbitration, the 2000 amendment also eliminated the right to ajury trial

on the question of the existence of an arbitration clause and the arbitrability of the dispute

in some circumstances. See O.R.C. 2711.03(C).

It is clear that the effect of the 2000 Amendment is limited in scope. The limitation

on the right to appeal provided for in § 2711.02(D) and the elimination of the right to jury

trial are only applicable under a"Connnercial Construction Agreement" as defined in that

section. Yet, these recent actions of the legislature speak volumes about the purpose of the

OAA as a whole. From the 2000 amendment, the legislature's desire to facilitate

arbitration without lengthy judicial processes is clear. The 2000 amendment recognizes a

fundamental truth about the OAA: the benefits of arbitration may only be reaped when

arbitration can be had quickly and without excessive entanglement in the courts. Indeed, if

a party were inclined to climb the judicial ladder presenting arguments to multiple courts

concerning the interpretation of a contract, that party could just as easily try the underlying

dispute to a court.

This Court should give effect to the intent of the legislature by applying a similar

standard to appeals of decisions outside the category of Commercial Construction

Contracts provided for by § 2711.02(D). In light of the 2000 Amendment, this Court

should impose a dual standard: where a trial court grants a motion to stay and orders

arbitration, the standard of review should be "abuse of discretion"; yet, where a trial court

denies a motion under 2711.02, the standard of review on appeal should be "de novo." By

applying this dual standard, this Court would further the goal of providing for quick and
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efficient access to alternative dispute resolution and would ensure the protection of the

statutory right to enforcement of arbitration agreements.

3. This Court's precedents counsel for the imposition of a standard
of review that favors the consistent and efficient enforcement of
arbitration contracts.

The view espoused herein of a narrow scope of inquiry by a court considering

enforcement of arbitration contract is consistent also with the precedents of this Court.

From its earliest history through its recent opinions, this Court has consistently proclaimed

its approval of enforcement of agreements to arbitrate. E.g. Camnbell v. Automatic Die &

Products Co. (1954), 162 Ohio St. 321, 329; Corrigan v. Rockefeller (1902), 67 Ohio St.

354, 367; Council of Smaller Enterprises v. Gates. McDonald & Co. (1998), 80 Ohio

St.3d 661, 666. However, at least two cases warrant discussion here.

i. ABM Farms v. Woods, Inc.

In ABM Farms v. Woods, Inc. (1998), 81 Ohio St.3d 498, this Court made two

critical observations on this subject that bear directly on the question of the standard of

review. This Court should apply the holdings of ABM to the present case in announcing

the correct standard of review.

First, the ABM court observed that the OAA provides for severability of arbitration

clauses within larger contracts. This Court held that the language of Section 2711.02 was

unambiguous in requiring a trial by a court only when the consent to the arbitration clause

is specifically contested by a party. Id. at 501. This Court elaborated, explaining that an

arbitration clause is "in effect, a contract within a contract." Id. at 502. As such,

revocation of an arbitration clause requires a legal basis applicable specifically to that

clause.
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This Court thus set forth the rule that where a party claims fraudulent inducement

of an arbitration clause, it must show specific proof that arbitration was the subject of the

misrepresentation. This Court expressly barred judicial consideration of extraneous

materials and directed the courts of this State to focus the inquiry upon the making of the

arbitration agreement. In so holding, this Court set forth a rule that commands a narrow

judicial role for enforcement of arbitration clauses.

By the ABM decision, this Court narrowed the scope of inquiry of a trial court in

considering a motion under § 2711.02, and limited judicial participation in the ADR

process overall. A more limited appellate role is thus consistent with ABM and with this

Court's prior interpretation of the OAA.

The logical application of ABM to the present case would require that a court limit

its consideration of an unconscionability defense to such evidence that might be presented

as to the unconscionability of the arbitration clause specifically. In the present case, the

Appeals Court's finding of unconscionability relied on a much broader review. The

Appeals Court considered nearly every paragraph of the highly detailed Contract, despite

the fact that many of the provisions that the Appeals Court found objectionable have

nothing at all to do with the arbitration clause.

The application of a "de novo" standard of review in this circumstance invites

unduly close examination of proceedings which were intended by the legislature to be

summary in nature. The straightforward and mechanical procedures set forth by R.C. §§

2711.02 and 03 make for a simple inquiry that can be quickly completed by any trial judge,

consistent with the spirit of the OAA. Indeed, the simplicity of the inquiry required by §§

2711.02 and 03 should provide reason for this Court to place broad discretion in the hands
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of a court that may grant such a motion and to require deference of an appeals court that

reviews such a decision.

a. The Trial Court's Decision was consistent with
ABM and the OAA.

The Trial Court Decision evidences consideration by the court consistent with the

precedent and the spirit of the OAA. Although the Trial Court gave extensive and

thoughtful consideration to Appellees' arguments opposing arbitration, it focused on the

question of the agreement to arbitrate, The Trial Court first determined the existence of a

written agreement, and noted that the Appellees specifically offered their consent to the

arbitration provision by initialing next to it. Appx. at 21-2, 33. The Court also made an

independent detennination that the arbitration provision was applicable to the instant

dispute. Appx. at 21-2.

The Trial Court then considered the defenses to arbitration offered by Appellees.

In doing so, the Trial Court limited the enforcement of the Contract, consistent with ABM.

The Trial Court noted the venue selection provision in the Arbitration Clause which

identified Louisville, Kentucky as the venue for arbitration. The Trial Court noted that the

provision was inconsistent with R.C. § 4113.62. Yet, rather than find the entirety of the

Contract unconscionable, the Trial Court noted the severability of provisions (See

Contract, Supp at 9, ¶ 18), and resolved to give effect to the intent of the parties by

enforcing the Contract according to Ohio law, without the venue provision. Appx. at 31.

The Trial Court's enforcement of the Contract was consistent with the command of this

Court in ABM.

b. The Appeals Court's Decision violates this Court's
holding in ABM and is inconsistent with the OAA.
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The instant case illustrates clearly the folly of allowing "de novo" review of a

decision referring a case to arbitration. The Appeals Court reconsidered each of the same

factors considered by the Trial Court, and reached the opposite conclusions. The Appeals

Court's conclusion contradicts not only the Trial Court, but three other Ohio courts who

have previously enforced the same Contract. The Appeals Court's decision flies in the

face of ABM by finding the Arbitration Clause unconscionable based a wide variety of

provisions, many of which never became applicable to these parties, and most of which

have nothing at all to do with the question of arbitration.

For example, the Appeals Court found objectionable a clause in the Contract by

which Appellees promised not to move in to the completed home until they had paid in

full. Appx at 12, ¶30. The Appeals Court provided no explanation as to why the Benfields

should be allowed to evade paying for construction of the home before taking up residence,

but apparently felt that for Taylor to actually collect money owed was per se

unconscionable as a matter of law. The Appeals Court made no effort to relate this finding

to the enforcement of the independent and severable arbitration clause.

The Appeals Court also cited as objectionable a provision under which Appellees

agreed to pay an additional processing fee iythey obtained financing from certain

identified publicly funded lenders. Appx at 12, ¶34. The Appeals Court made no attempt

to connect this provision logically to its analysis of the question of arbitration, nor did it

inquire about the clause during oral argument. So unrelated is this provision to the subject

of the lawsuit that it never occurred to Appellees to make reference to the clause, and there

is no evidence on the record to indicate whether Appellees actually fmanced through any

of the named lenders or paid the fee. If it had given any real consideration to the purpose
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of this clause, the Appeals Court might have recognized that some publicly funded lenders,

such as the Federal Housing Administration, require exhaustive documentation from a

builder prior to disbursement of funds. Private lenders typically have minimal

requirements by comparison. The result is higher overhead cost to the builder on a job

financed by public lenders, as compared to ajob financed by a private lender. Therefore, it

is imminently reasonable that a builder would accordingly charge a higher price for the

increased work. The Appeals Court apparently seeks to impose its jurisdiction not only

over the legal effect of the Contract, but over the prices that Taylor is permitted to charge

for its services.

The Appeals Court also found objectionable a provision by which Taylor reserved

its rights to mechanic's liens. The Appeals Court again made no attempt to draw any

relationship between this provision and the Arbitration Clause. On this subject, the

Appeals Court deems unconscionable Taylor's mere mention of rights that the Ohio

General Assembly expressly conferred on Taylor and all other builders through R.C.

§ 1311.01, et seg. How the assertion of statutory rights could be unconscionable was not

explained. The provision was simply identified as "heavily skewed in favor of [Taylor]."

In a closely related point, the Appeals Court cited an attorneys fees provision in the

Contract as unconscionable. At oral argument it was noted that the Ohio's mechanic's lien

statute specifically confers upon homebuilders the right to recover attorney's fees from a

homeowner. See R.C. § 1311.16. Taylor in fact holds a mechanic's lien against the

property, and its claim enforcing the lien was asserted in the Complaint. (See Supplement

at 4). Thus, the absurd result of the Appeals Court's Decision is that Appellees have been

18



relieved of the prospect of recovery of attorneys fees under the Contract, and are instead

subjected to recovery of the same attorneys fees under the statute.

The Appeals Court also found objectionable a prescient clause of the Contract that

attempts to make provision for the prospect of judicial invalidation of the Arbitration

Clause. (Decision at ¶ 48, Appx. p. 16). The Appeals Court thus punishes Taylor for its

correct recognition of the prospect for inconsistent judicial action. Clearly, at the time of

the making of the Contract, the clause was entirely superfluous. The Contract had never

been deemed unenforceable; to the contrary, it has thrice been enforced by different Ohio

courts. Yet, the Appeals Court held that the Arbitration Clause is unenforceable because

there is another clause where the parties have agreed on what to do if the Arbitration

Clause is deemed unenforceable.

The Appeals Court did not constrain itself to review of those matters that had

actually been presented to and decided by the Trial Court. Incredibly, the Appeals Court

determined that it was entitled to go beyond the record to consider new evidence and

arguments that were not raised before the Trial Court. The Appeals Court accepted the

new evidence attached to Appellees' Brief, and then cited the new arguments concerning

the cost of arbitration in the Decision. Appx. at 14-5, ¶ 41-2. In light of this plain error,

this Court should remand the decision to the Appeals Court with instructions to affirm the

Trial Court's decision no matter what standard of review this Court imposes.

It is clear that under the "de novo" standard of review, the Appeals Court felt

empowered to conduct an inquiry far more broad than what was conducted by the Trial

Court, even to the point where it would violate the most fundamental rule of appellate

procedure by admitting and relying on evidence not within the record. The permissive "de
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novo" standard allowed this duplicative and counterproductive process to be undertaken.

Only by imposing the more restrictive "abuse of discretion" to review of a decision

enforcing an arbitration contract can this Court prevent such counterproductive

proceedings.

Consistent with this Court's decision in ABM, this Court should impose a standard

of review that narrowly focuses the appellate court's review on matters that relate

specifically to the arbitration clause itself, and should encourage arbitration by vesting

discretion in courts to enforce arbitration contracts, while allowing more detailed review of

decisions refusing to enforce arbitration clauses.

iii. Williams v. Aetna Finance Comuany

Appellees will surely offer the case of Williams v. Aetna Finance Co. (1998), 83

Ohio St.3d 464, as authority on this point. However, the Williams decision offers no real

guidance on the question before the Court in this case, nor on arbitrability in general. This

is true because of the convoluted proceedings that landed Williams before this Court.

This Court's affirmance in Williams of the non-enforcement of an arbitration

clause was strongly influenced by the fact that the case had already once been through the

appeals process, including briefing and argument to this Court. On its second arrival

before this Court, a jury trial had already been concluded and affirmed on appeal. This

Court specifically stated that the decision concerning the arbitration clause and the

affirmance of that decision were the result of the "confusion" of the trial court. Id. at 471-

2. This Court went on to say that the decision of the appeals court affirming the non-

enforcement could not be reconciled with the law as expressed by this Court and the U.S.

Supreme Court. Id. at 472. In the end, this Court concluded that courts below had
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mishandled the question of the arbitrability of the dispute and could only content itself that

the outcome overall was satisfactory and that to remand the case would be futile. Id. at

473.

The only commonality between Williams and this case is the manifest lack of a

consistent approach among the courts of this state to enforcement of arbitration clauses.

Flexibility in the law on this subject leaves any two courts (trial, then appeals) a likelihood

of reaching two different conclusions based on the same evidence under a "de novo"

standard of review. If anything, Williams is the poster child for the delay and expense of

litigation and appeals that the legislature and the public hoped to avoid by passage of the

OAA.

C. A standard of review that encourages efficient referral of cases to
arbitration is consistent with the intent of Congress as expressed in the
Federal Arbitration Act, 9 U.S.C. § 1, et seq.

In passing the OAA, the General Assembly enacted a statutory scheme that was

nearly identical to the Federal Arbitration Act, 9 U.S.C. 1, et seq. ("FAA"). Nearly every

section of the OAA has a counterpart in the FAA. Compare e.g. R.C. § 2711.01 to 9

U.S.C. 2; compare also R.C. § 2711.02 to 9 U.S.C. 3; compare also R.C. § 2711.10 to 9

U.S.C. 10. For this reason, this Court may look to the intent of Congress in passing the

FAA as persuasive authority that may properly provide guidance in interpreting the OAA.4

Identical in structure and nearly identical in its terms to the OAA, the text of the

FAA itself provides ample evidence of Congressional intent to allow private parties to reap

the benefits of arbitration without excessive entanglement in the courts. The FAA's

4 Indeed, where any provision of state law contradicts the FAA, it is preempted by the
federal law. See Great Earth Cos. v. Simons (6th Cir. 2002), 288 F.3d 878, 888.
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provisions set forth a expedited procedure for enforcement of arbitration clauses that is

mirrored by the OAA. However, in the case of the FAA, the legislative historical materials

provide useful background.

In a report of the Judiciary Committee of the House of Representatives at the time

of original passage of the FAA, it was noted that the FAA served the purpose of ensuring

that:

[a] party willing to perform his contract for arbitration is not subject to the
delay and cost of litigation. Machinery is provided for the prompt
determination of his claim for arbitration and the arbitration proceeds without
interference by the court.

H.R. Report No. 96, 68th Congress,
1st Session (1924) at 2, Appx. at 60

The committee similarly describes the above described "machiner}" as being a"summary

trial" on the limited question of the existence of the arbitration agreement. Id. The

committee further notes that "It is practically appropriate that the action should be taken at

this time when there is so much agitation against the costliness and delays of litigation.

These matters can be largely eliminated by agreements for arbitration..." Id.

The Senate Judiciary Committee made similar findings:

The desire to avoid the delay and expense of litigation persists. The desire
grows with time and as delays and expenses increase.

In contrast with the long time required by the courts with their congested
calendars...the records of [The Arbitration Society of America] show that
the average arbitration required but a single hearing, and occupied but a few
hours of the time of disputants, counsel, and witnesses. The cost to the
disputants was said to be trifling as compared with the cost of litigation.

U.S. Senate Report No. 536
68th Congress, 1st Session (1924) at p. 3, Appx. at 63.
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The committee reports show that the paramount concern for the Congress in

passing the FAA was the avoidance of expense and delay in litigation. This intent bears

directly on the question of appellate review. Just as the Congress intended to provide an

alternative to litigation, it also intended to provide "a simple method for securing the

performance of an arbitration agreement." Id. A corollary to the provision of expedited

proceedings for compelling arbitration is a limit to appellate proceedings on the same

issue. It stands to reason that where the Congress sought expediency in a"summary"

proceeding to secure performance, it would eschew plenary review by a court of appeals of

a trial court decision ordering arbitration.

This Court must wonder what would be the reaction of the respective Judiciary

Committees to learn that Ohio's application of the law may ensure that any party who

changes its mind about arbitration is entitled to the most permissive review of the

"summary" proceeding, even where one court has already determined the existence and

applicability of an arbitration provision. The foregone conclusion of unduly expansive

review is to ensure that the "costliness and delay" of litigation will be incurred before any

arbitration can even begin.

The FAA is the direct ancestor of the OAA. The objectives of the Congress were

adopted in wholesale fashion by the Ohio General Assembly when it passed the OAA

which was so closely modeled upon the FAA. The principal concern of the Congress was

to allow parties who consent to do so to avoid expense and delay and proceed without

undue burden to alternative dispute resolution. This Court should give effect to the intent

of the Congress and the Ohio General Assembly by imposing a standard of review that

affords the highest degree of deference to a court that grants a motion to refer a case to
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arbitration but allows "de novo" review of decisions that deny a motion to compel

arbitration.

D. Basic utilitarian analysis favors the imposition of a standard of review
applicable to motions under R.C. § 2711.02 that encourages arbitration.

A simple utilitarian cost/benefit analysis ofjudicial review of arbitration decisions

counsels for the dual standard previously set forth. This is true because no harm or even

inconvenience is imposed when a party is compelled to arbitrate. In the worst case

scenario of an improper decision by a trial court, the party opposing arbitration is simply

referred to an arbitration forum governed by the OAA which provides ample protection for

the rights of both parties. Yet, when a party is deprived of the statutory right to arbitrate,

the cost to the party, the judiciary and society as a whole is high.

It is relevant that the situation in which these cases arise can only occur where a

party has signed their name to a written contract in which they expressly agree to arbitrate.

Under any set of circumstances, a party who wishes to take back their written word should

bear a heavy burden in order to do so. Accordingly, the standard of review should not

serve to encourage the people of Ohio to break their promises.

It is consistently unclear among parties opposing arbitration exactly what is to be

feared from arbitration of disputes. Arbitration is a well established institution in Ohio.

When such parties finally arrive in arbitration, kicking and screaming after a hearing and

an appeal on the question of arbitrability, they find a forum where they receive a fair

hearing consistent with due process.

Decisions from courts in all parts of the United States and Ohio recognize the basic

trustworthiness of arbitration as a means of dispute resolution. E.g. Gilmer v. Interstate
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(1991), 500 U.S. 20, 29-32. This Court has itself resolved "to favor the regularity and

integrity of the arbitrator's acts." Brennan v. Brennan (1955), 164 Ohio St.2d 29, 36.

State legislatures and the U.S. Congress have offered the same recognition whether

expressly or by enacting laws like the FAA and OAA.

In addition to this basic trastworthiness, litigants enjoy statutory protections of their

rights to due process. Both the OAA and the FAA provide basic procedural guidance to

ensure fair hearings. Under the OAA, arbitrators have general supervisory powers over the

proceedings, and have authority to issue subpoenas to compel the appearance of witnesses

or production of evidence, and to direct the taking of depositions. See R.C. § 2711.06, 07.

Under the OAA, the decision of the arbitrator must be in writing, signed by the arbitrator

and must be served upon the parties. See R.C. § 2711.08. The OAA provides arbitrators

with the tools and powers necessary to conduct a fair hearing. Furthermore, parties are

free to agree to make use only of arbitrators or arbitral fora that have in place their own

rules of procedure.

Beyond these procedural protections that ensure the soundness of the arbitral

process, the legislature also provided ample protection against potential abuse of powers

by the arbitrators. Under 2711.10, a party to an arbitration has the right to have vacated the

decision of arbitrators who exceed their powers, commit fraud or collusion, or other

misconduct. Under Section 2711.11, a party to an arbitration has the right to have an

arbitration decision modified by a court where clerical errors or other imperfections are

present. A prevailing party in an arbitration has the right to have the award confirmed, but

not without approval by a court. See 2711.09. However, the non-prevailing party has the

right to appeal any such confirmation by the court. See R.C. 2711.15. In short, the OAA
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provides numerous protections that ensure basic due process. Based on these safeguards,

Ohio's courts may proceed confidently in facilitating arbitration where the parties have

freely contracted for it.

On the other side of the coin, the cost to litigants, the judiciary and the public from

excessive judicial review is high. First, there is the public cost of use of the judiciary and

the additional burden to the judicial system as a whole from the additional caseload.

Second, there is the cost and delay to the parties of additional proceedings affirming the

simple existence of a contract to arbitrate. Both these costs are essentially dead weight on

both the system and the parties. This is true because when the judicial review is at an end,

no matter what the decision, no progress has been made toward resolution of the

underlying dispute. The only question that is answered is whether a case will be arbitrated

or litigated. The cost therefore of an overly permissive standard of review or one that

encourages excessive judicial review is high. It is in effect the complete undermining of

the statutory objective of the OAA.

This Court should act to allow the citizens of Ohio to proceed with confidence in

agreements to arbitrate. In the present legal climate, no arbitration agreement can be

assumed to be enforceable. In this uncertain environment, citizens will eventually choose

the path of certainty and simply litigate. Any possible benefits of the OAA are then lost.

Because there are basic statutory protections governing the process of arbitration

and ensuring against basic unfaimess in the outcome, this Court should impose a standard

of review that encourages arbitration consistent with the purpose of the OAA. The

standard best suited to do so is one that subjects a decision granting a motion to compel
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arbitration to the "abuse of discretion" standard and subjects a decision denying a motion

to compel arbitration to the "de novo" standard.

E. Consideration of the unconscionability defense to enforcement of
arbitration contracts is inconsistent with the clear mandate of R.C. §
2711.01.

The legislature's limitation of the role of the courts in enforcing arbitration is

consistent with the overall intent of the OAA. Conversely, the common law defense of

unconscionability to enforcement of an arbitration contract is fundamentally inconsistent

with the basic command of the OAA. This Court should employ the standard of review to

preclude consideration by a court of any defense that fundamentally contradicts the

mandate of the OAA. This is accomplished by imposing heightened scrutiny to decisions

that find simple arbitration agreements to be unconscionable.

The OAA in § 2711.01 sets forth a substantive provision of contract law. Quite

simply, the legislature has decreed that a contract to arbitrate is "valid, irrevocable and

enforceable..." With the passage of the OAA, the legislature abrogated any common law

rule that would limit the enforcement of an arbitration agreement on substantive grounds.

Yet, to prove unconscionability of a contract, a party must prove that the contract is both

procedurally and substantively unconscionable. Substantive unconscionability pertains to

the contract itself without consideration of the contracting parties. See Collins v. Click

Camera & Video, Inc. (1993), 86 Ohio App.3d 826, 834. This requires a detennination of

the reasonableness of the contract terms. Id.

Proof of substantive unconscionability requires a qualitative analysis of a contract

term yielding the conclusion that the particular term is unfair and oppressive. Yet, §

2711.01 establishes by legislative act that an agreement to arbitrate is reasonable per se.
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Therefore, as a matter of substantive law, the fundamental question of whether the bare

agreement to arbitrate can be unconscionable has already been answered by the legislature:

it cannot. By passage of § 2711.01, the legislature has barred the defense of

unconscionability of an arbitration clause. While a court can and should intervene to strip

an arbitration contract of such unfair or oppressive terms that may apply to the place, time

or process of arbitration, if parties have simply provided mutually to arbitrate, then that

provision cannot be unconscionable under § 2711.01. This is precisely how the Trial

Court prudently decided in this case.

Appellees will surely argue that proof of unconscionability is permitted under

2711.01 and its proviso for such defenses to enforcement "that exist at law or in equity for

the revocation of any contract." Yet, this construction would produce an exception that

consumes the rule. The proviso for defenses has a clear application in many

circumstances. For example, if a party has been fraudulently induced to execute a contract

containing an arbitration clause, proof of the inducement would provide a defense to

enforcement of the clause. The same is true of failure of a condition precedent or waiver

of the right to arbitrate. Yet, when a party knowingly executes an arbitration contract, and

then attempts to escape the obligation by claiming unconscionability, that party is attacking

arbitration on the most basic level. The unconscionability defense requires that the party

prove essential unfairness. But § 2711.01(A) states definitively that a promise to arbitrate

is not unfair nor unenforceable; it abrogates the unconscionability defense.

The unconscionability defense flies in the face of the direct connnand of § 2711.01,

and its inconsistent application by Ohio's courts has served to undermine public

confidence in the law. Contractors in Ohio must scratch their heads pensively
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contemplating which is the law of Ohio; the doctrine of unconscionability or § 2711.01?

So long as the OAA remains in effect in Ohio, any court that finds an arbitration clause

unconscionable is simply refusing to enforce the law of this State. This Court therefore

should adopt a standard of review that subjects to "de novo" review any trial court decision

finding that an arbitration clause is substantively unconscionable.

IV. CONCLUSION

This Court should adopt a dual standard of review applicable to courts of appeal

that review decisions of trial courts granting or denying motions to stay litigation and refer

cases to arbitration under R.C. § 2711.02. This Court should impose the "abuse of

discretion" standard of review where a court of appeals reviews the decision of a trial court

rg anting a motion to compel arbitration, This Court should impose the "de novo" standard

of review where a court of appeals reviews the decision of a trial court denvinQ a motion to

compel arbitration.

Without regard for this Court's holding on the certified question and proposition of

law, in light of the plain error committed by the Appeals Court in admitting and relying on

new evidence, this Court should reverse the Appeals Court's Decision and remand the case

with instructions to affirm the Trial Court Decision.
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CASE NO_ CA2005-09-083

COURT OF APPEALS
FILED

OPINION
8/28/2006

AUS 2 8 2006
6An13ARACLWK DENBEIN

CLEflMONT COUNIY, OH

CIVIL APPEAL FROM CLERMONT COUNTY COURT OF COMMON PLEAS
Case No. 03-CVE-1565

Santen & Hughes, J. Robert Linneman, C. Gregory Schmidt, 312 Walnut Street, Suite 3100,
Cincinnati, Ohio 45202, for plaintiff-appellee

Nichols, Speidei & Nichols, Donald W. White, 237 Main Street, Batavia, Ohio 45103, for
defendants-appellants, Marvin and Mary Ruth Benfield

BRESSLER, J.

{¶1} Defendants-appellants, Marvin and Mary Ruth Benfield, appeal from a decision of

the Clermont County Court of Common Pleas, granting the motion of plaintiff-appeltee, Taylor

Building Corporation of America, to stay judicial proceedings pending mediation and/or

arbitration.

{12} Appellee is a Kentucky corporation whose priricipal place of business is in

Louisville, Kentucky. Appellee is engaged in the business of constructing residential houses.
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Appellants are a married couple who reside in Cincinnati, Ohio and own real estate in

Clermont County, (Qhio.

{V3} On July 3, 2002, appellee entered into an agreement with appellants, whereby

appellee agreed to construct a residential home for appellants on their property in Clermont

County for $89,977. After commencing work, appelle,e sent invoices to appellants requesfing

progress payments as called for under the terms of the parties' construction contract

Appeilants, being dissatisfied with appellee's work, refused to pay the invoices.

{1[4} In July 2003, appellants sent appellee a"Stop Work" letter, and ordered

appellee to leave the premises and not return. As of July 31, 2003, appellants allegedly owed

appeitee $18,145.40 for materials and labor that appellee had furnished with respect to the

parties' construction contract. In September 2003, appellee filed a mechanic's lien against

appeilants' Clermont County property.

{15} On November 26, 2003, appellee filed a complaint in foreclosure against

appellants in the Clermont County Court of Common Pleas, raising claims of breach of

contract, unjust enrichment, and quantum meruit. Appellee's complaint also sought

foreclosure on the mechanic's lien that it had filed against appellants' property.

{Q6} At the same time it filed its complaint in foreclosure, appeiiee moved to stay the

proceedings pending mediation and/or arbitration. Appellee based its motion on the

mediation and arbitration clauses in the parties' construction agreement that required any

claims or disputes arising under the agreement to be submitted to mediation,.and upon faiiure

of mediation, then to binding arbitration.

{17} On December 23, 2003, appellants filed an answer to appellee's complaint,

denying the material aliegations directed against them. Appellants a(so. brought a

counterclaim, alleging, among other things, that appellee: (1) had engaged in acts and

practices in violation of the Ohio Consumer Sales Practices Act ("CSPA"), (2) had breached

-2-
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its contractual obligations under the parties' contract, and (3) had made fraudulent

misrepresentations!to appellants regarding their competency as home builders.

(18} On December 24, 2003, appellants moved to dismiss Taytor's motion to stay

judicial proceedings pending mediation and/or arbitration. Appellants argued, among other

things, that several provisions of the parties' construGtion contract, including its mediation and

arbitration clause, were "unconscionable" and, therefore, unenforceable_

{19} The trial court held a hearing on appellee's motion to stay judicial proceedings

pending mediation and/or arbitration. The only evidence submitted in the case was an

affidavit from one of the appellants, Mary Ruth Benfield. In her affidavit, Mary Ruth adopted

the allegations in appellants' answer, affirmative defenses, counterclaim, and response to

appellee's motion to stay the proceedings pending mediation and/or arbitration.

{110} On August 17, 2005, the trial court issued a decision and entry finding that a

provision in the mediation and arbitration clauses requiring that the mediation and/or

arbitration take place in Kentucky was "substantively unconscionable" because it violated R.C.

4113.62. As a result, the trial court ordered that the mediation and/or arbitration proceedings

must take place in Clermont County, Ohio. The trial court found that the remaining terms of

the mediation and arbitration clauses and the construction contract, itself, are not

unconscionable orothetvvise unenforceable. Consequently, the triaf courtgranted appellee's

motion to stay the proceedings pending mediation and/or arbitration.

{¶11} Appellants now appeal, raising the following assignment of error:

{112} "THE TRIAL COURT ERRED AS A MATTER OF LAW IN FINDING THAT THE

ARBITRATION CLAUSE IS ENFORCEABLE."

{113} Appellants argue that the trial court erred in finding the mediation/arbitration

clauses in the parties' contract to be enforceable, because the clause is unconscionable as a

matter of law. We agree with appellants' argument.

-3-
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{1114} Generally, appellate courts review a trial court's disposi6on of a motion to stay

proceedings and co'mpel arbitration under an "abuse of discretion" standard of review. See,

e_g., Yessenow v. Aue Design Studio, tnc_, 165 Ohio App.3d 757, 2006-Ohio-1202, 111;

McGuffey v. LensCrafters, lnc. (2001). 141 Ohio App.3d 44, 49.

{1115} However, when an appellate court is presented with a purely legal question, the

appropriate standard of appellate review is "de novo." Eagle v. Fred Martin Motor Co., 157

Ohio App.3d 150, 2004-Ohio-829, 111. Under a de novo standard of review, an appellate

court does not defer to a trial court's decision. Id. On questions of law, a trial court does not

exercise discretion, and the appellate court's review is plenary. Id_ at ¶12, citing McGee v.

Ohio State Bd. Of Psychology (1993), 82 Ohio App.3d 301, 305.

{¶16} The determinatlon as to whether a provision in a contract is unconscionable is a

question oflaw. Ins. Co. of N. America v. Automatic SpdnklerCorp. (1981), 67 Ohio St.2d 91,

98. Therefore, in reviewing the triai court's ruling on the question of unconscionability, we

apply a "de novo," rather than an "abuse of discretion" standard of review. See Eagle, 2004-

Ohio-829 at ¶13; Dunkelman v. Cincinnati Bengals, Inc., 158 Ohio App.3d 604, 2004-Ohio-

6425, ¶19-20; Vanyo v. ClearChannel Worldwide, 156 Ohio App.3d 706, 2004-Ohio-1793,

¶8.

{¶17} In Ohio, "arbitration is encouraged as a method to settle disputes. [Citations

omitted.] A presumption favoring arbitration arises when the claim in dispute falls within the

scope of the arbitration provision. An arbitration dause in a contract is generally viewed as an

expression that the parties agree to arbitrate disagreements within the scope of the arbitration

clause, and, with limited exceptions, an arbitration clause is to be upheld just as any other

provision in a contract should be respected." Williams v_ Aetna Fin. Co., 83 Ohio St.3d 464,

471, 1998-Ohio-294.

{118} An arbitration clause may be unenforceable "upon. grounds that existat law or in

-4-
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equity for the revocation of any contract." R.C. 2711.01(A). One such ground is

"unconscionability."' See Eagle, 2004-Ohio-829 at ¶16; Porpora v. Gatliff Building Co., 160

Ohio App.3d 843, 2005-Ohio-2410, ¶6. "Unconscionability is generally recognized to include

an absence of meaningful choice on the part of one of the parties to a contract, combined with

contract terms that are unreasonably favorable to the other party." Collins v. Click Camera &

Video, Inc. (1993), 86 Ohio App.3d 826. 834.

{119} An arbitration clause is unconscionable where the clause is "'so one-sided as to

oppress or unfairly surprise [a] party."' Neubrander v. Dean Witter Reynolds, Inc. (1992), 81

Ohio App.3d 308, 311-312, quoting Black's Law Dictionary (51h Ed:Rev.1979) 1367. "The

party seeking to establish that an arbitration clause is unconscionable must show that the

provision is both procedurally and substantively unconscionable." Porpora, 2005-Ohio-241 0

at ¶6_

{¶20} Procedural unconscionability concerns the formation of the agreement and

occurs when no voluntary meeting of the minds is possible. Id. at ¶7. To determine whether

a contract provision is procedurally unconscionable, courts consider the following factors: (1)

the relative bargaining positions of the parties; (2) whether the terms of the provision were

explained to the weaker party; and (3) whether the party claiming that the provision is

unconscionable was represented by counset at the time the contract was ezecuted. td.

{121} Additionally, when "there are strong indications that the contract at issue is an

adhesion contract, and the arbitration clause itself appears to be adhesive in nature," there is

"considerable doubt that any true agreement ever existed to submit disputes to arbitrafion."

Williams v. Aetna Finance Co., 83 Ohio St.3d 464, 473, 1998-Ohio-294. Black's Law

Dictionary (8th Ed.2004) 342, defines an adhesion contract as a"standard-form contract

prepared by one party, to be signed by the party in a weaker position, usu[ally] a consumer,

who adheres to the contract with little choice about the terms."

-5-
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{1122} Substantive unconscionability refers to the actual terms of the agreement.

Propora, 2005-Ohio,-2410 at ¶8. Contract terms are substantively unconscionable if they are

unfair and commercially unreasonable. Dorsey v. Contemporary Obstetrics & Gynecology,

lnc. (1996), 113 Ohio App.3d 75, 80. "Because the determination of commercial

reasonableness varies with the content of the contract terms at issue in any given case, no

generally accepted list of factors has been developed for this category of unconscionability_

However, courts examining whether a particular *** clause is substantively unconscionable

have considered the following factors: the fairness of the terms, the charge for the service

rendered, the standard in the industry, and the ability to accurately predict the extent of future

liability." Collins, 86 Ohio App_3d at 834.

{¶23} "In order to determine whether a given contract provision is unconscionable,

courts must examine the particular facts and circumstances surrounding the agreement."

Porpora at ¶9. After a de novo review of the evidence in this case, we find abundant

evidence in the record to show that the contractual provisions at issue in this case are both

procedurally and substantively unconscionable.

{124} In its decision, the trial court found that there was no evidence that.appellee

presented the construction contract with the mediation/arbitration clauses to appellants on a

"take it or leave it" basis. However, according to Mary Ruth Benfield's affidavit, she states

that appeAee's agent advised them that appellee "would not sign a contract without the

arbitration/mediation clause[.]" The fact that appellee refused to negotiate this provision is a

fact that weighs in favor of a finding of procedural unconscionability. See Porpora at ¶12.

(¶25) Furthermore, appellants were not represented by counsel. This is another factor

that tends to demonstrate procedural unconscionability. See Porpora at %12; Eagle, 2004-

Ohio-829 at ¶59. While the record indicates that appellants knew about the mediation and

arbitration clauses, Mary Ruth Benfield's affidavit indicates that appellee's agent minimized

-6-
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the importance of the clause, stating that, while appellee would not enter into an agreement

without the clause,ithe clause was "not necessary since [appellee] riever had any disputes

over the quality of their product and workmanship (and appellee] did not see the

arbitration/mediation [clauses] as being a factor since [appellee was] concerned about

keeping [its] customers happy_"

{126} In appellee's favor, we note that appellants were unable to demonstrate that

they could not .have their house constructed by a builder other than appellee. As the trial

court noted, "[t]here are a multitude of homebuilders in the local area." Furthermore, the trial

court was perrnitted to take judicial notice of this fact since it is a fact "not subject to

reasonable dispute in that it is either (1) generally known within the territorial jurisdiction of the

trial court or (2) capable of accurate and ready determination by resort to sources whose

accuracy cannot reasonably be questioned." Evid.R. 201(B).

{127} The fact that there are many other homebuilders in the area shows that there

were "alternative sources of supply" for the goods and services in question. Hence, this fact

weighs against a finding of procedural unconscionability. See Collins, 86 Ohio App.3d at 834_

However, the weight of this fact is weakened by the representations made by appellee's sales

representative in inducing appellants into entering into the agreement by minimizing the

importance and effect of the mediation/arbitration clauses.

(128) Also, we note that the written agreement presented to appellants was a pre-

printed form contract, prepared by appellee, with many clauses that were not subject to

negotiation. Accordingly, we find that this contract is a clear example of an adhesion contract.

Balancing the factors described above, we find that the mediationlarbitration clauses are

procedurally unconscionable.

{129} With respect to the issue of substantive unconscionability, the contract in

question contains numerous clauses that are notably unfair, including the following:

-7-
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{130} "6. (a) "That a ellantshave no rightQf possession of the real estate andDO

improvements until futf and final payment:including any additional amounts due as a result of

Change Orders has been paid to [appelleel, [Appellants] further [agree] that notwithstanding

the provisions for liquidated damages, in the event of a breach of the conditions of this

Paragraph 6 of the Agreement, [appellee] will not have adequate remedy at law, and

accordingly to prevent [appellants], or its successors in interest from occupying or causing

others to occupy the real estate improvements prior to said full and final payment, that

[appellee] may have a temporary restraining order, temporary and perpetual injunction

restraining and enjoying the occupancy until said final payment is made.

{131} "(b) [Appellants] further [agree] that in addition to the equitable remedies

provided for in Subparagraph (a) above upon violation of the terms of this Paragraph 6,

[appellee] shall be entitled to recover as liquidated damages and not as a penalty $950.00 for

the initial moving in, occupancy, or storing of furniture in the housing unit, garage, or

basement and $60.00 per housirig unit for each day the violation continues.

{132} "7. To pay reasonable legal costs for the enforcement of [appellee's] rights

under this contract, including attomey's fees, court costs, fees and expenses.

{¶33} "9. '" ** In the event of default by [appellants] it is agreed that in addition to or in

lieu, of its remedies for breach of contract, [appellee] may enforce its lien as liens against real

estate are enforced.

{¶34} "10. To pay $1,000.00 in addition to the amount shown on this contract if

funding is provided by an institution using FHA, VA, FMHA, or STATE BONDED FUNDS or if

any loan is. insured by the parties referred to herein; or, if [appellants7 construction lender

requires individual subcontractor affidavits/lien waivers.

{135} "12. *[Appellants] further [agree] that it has no right to interrupt construction

for any reason whatsoever.

-8-
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{136} "15_ (b) Arbitration-in the event the issues cannot be resolved by

mediation, then arly claims or disputes arising out of this Construction Agreement or the

alleged breach thereunder shall be settled by mandatory and binding arbitration in

accordance with the Construction Industry Arbitration Rules of the American Arbitration

Association unless both parties mutually agree otherwise. (This position shall not affect

[appellee's] right to secure a mechanics lien and to pursue those remedies described in

Sections 6 and 9 hereof.) Notices of the demand for arbitration shall be filed with a copy of

this Construction Agreement with the American Arbitration Association and the other party to

this Agreement. The site for the arbitration proceedings shall be Louisville, Kentucky

(Jefferson County).

{137} "16. That in the event any of the provisions of this Agreement as to mediation,

arbitration or [appellee] buy back, are deemed unenforceable, or in the event of an action

initiated by [appellee] pursuant to Paragraph 6 and 9 of this Agreement, both parties agree

that any and all legal actions arisinqout of this Construction Agreement or the alleged breach

thereunder shall be tried by a Ludge sittinp without a iury and both parties do hereby

Knowingly Voluntarily arid Intentionallv waive any right to a iurv trial. The site for the

aforementioned action shall be Louisville, Kentucky (Jefferson County). Nothing herein is

intended or shall be construed to limit or prevent [appellee] from pursuing and performing any

mechanic's lien upon the Real Estate and Improvements for sums unpaid under this

Agreement. The provisions in this paragraph are a materiat inducement for [appellee] to enter

into this Construction Agreement." (Emphasis sic.)

{138} The clauses referenced above are heavily skewed in favor of appellee, imposing

significant restrictions on appellants alone. For example, according to the terms of this

agreement, appellants are prohibited from interrupting construction under any circumstances

and are prohibited from possession of theirown property, even in the event of a breach on the

-9-
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part of appellee. These ctauses force appellants to wait until completion of construction before

seeking relief, preventing appellants from mitigating damages in the event of a breach of

contract. See Propora, 2005-Ohio-2410 at ¶16. In fact, these clauses prevented appellants

from being able to correct building code violations before the Clermont County Building

tnspector ordered that all construction cease.

{139} Furthermore, by entering into this agreement, appellants are required not only to

waive their right to a jury trial, but to assume complete responsibility for paying appellee's

"reasonable legal costs for the enforcement" of appellee's rights under the construction contract,

including appellee's "attorney's fees, court costs, fees and expenses." Appellees, on the other

hand, are not burdened with a similar responsibility to pay all reasonable costs, including

attorney's fees, for the enforcement of appellants' rights under the contract.

{140} We note that this agreement, including its mediadon and arbitration clause, cannot

be deemed unconscionable merely because both parties to the contract do not have to pay the

other's attorney fees for the enforcement of their rights under the agreement_ See Robbins v.

Country Club Retirement CenterlV, lnc., Belmont App. No. 04 BE 43, 2005-Ohio-1338, }(z5-26

(merely because an arbitration agreement can be read as being more favorable to one party

does not invalidate the agreement as lacking mutuality of obligation, because the concept of

"mutuality of obligations" in contract law does not mean that each party must have the exact

same obligations). However, this provision is but one of multipte examples of the substantive

unfaimess of the terms in this contract

{141} Moreover, the agreement does not disclose the costs of alternative dispute

resolution, or the fact that those costs are often substantially higher than the costs associated

with court proceedings. These clauses, which impose significant undisclosed costs on

appellants, are comparable to those found substantively unconscionable in Eagle, 2004-O.hio-

829 at ¶37-51, and Propora at ¶16.
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{142} The provisions discussed above are troubling because they create a chilling

effect, and are most certainly appellee's attempt to avoid potenfiat liability for a breach of

contract, should one occur_ In the event of such a breach, appellants are unable to stop

construction until completion. Then, to bring a claim against appellee, appellants are required

to pay for and submit to out-of-state atternative disprite resolution, and in the event that any

titigation arises out of the agreement and/or atternative dispute resolution, appellants are

subject to out-of state litigation and are responsible for all court costs as well as both parties'

legal fees. We find this to be substantively unconscionable.

{1143} In addition, portions of the contract are in violation of R.C. 4113.62(D), which

provides:

{144} "(1) Any provision of a construction contract, agreement, understanding, or

specification or other document or documentation that is made a part of a construction

contract, subcontract, agreement, or understanding for an improvement, or portion thereof, to

real estate in this state that makes the construction contract or subcontract, agreement, or

other understanding subject to the laws of another state is void and unenforceable as against

public policy.

(¶45) "(2) Any provision of a construction contract, agreement, understanding,

specification, or other document or documentation that is made a part of a construction

contract, subcontract; agreement, or understanding for an improvement, or portion thereof, to

real estate in this state that requires any litigation, arbitration, or other dispute resotution

process provided for in the construction contract, subcontract, agreement, or understanding to

occur in another state is void and unenforceable as against public policy. Any titigafion, .,

arbitra6on, or other dispute resolution process provided for in the construction contract,

subcontract, agreement, or understanding shall take place in the county or counties in which

the improvement to real estate is (ocated or at another location within this state mutually
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agreed upon by the parties."

{146} The ti'ial court correctly found that the portion of the mediationlarbitration

clauses requiring alternative dispute resolution to take place in Kentucky violates R.C.

4113.62. However, paragraph 16 of the agreement requires all litigation arising from the

contract to take place in Kentucky, which also violates R.C. 4113_62_

{¶47} The litigation clause in the agreement presents an additional problem. "'For a

dispute resolution procedure to be classified as "arbitration," the decision rendered must be

final, binding, and without any qualifications or conditions as to the finality of an award.' An

arbitration award may be challenged only through the procedure set forth in R.C. 2711.13 and

on the grounds enumerated in R.C. 2711.10 and 2711.11. 'The jurisdiction of the courts to

review arbitration awards is thus statutorily restricted; it is narrow and it is limited."' (Internal

citations omitted.) Miller v. Gunckle, 96 Ohio St.3d 359, 2002-Ohio-4932., ¶10. "By permitting

a trial de novo in some instances, [an arbitrationj provision unnecessarily subjects the parties

to multiple proceedings in a variety of forums, increases costs, extends the time consumed in

ultimately resolving a dispute, and eviscerates any advantage of unburdening crowded court

dockets." Schaefer v. Allstate Ins. Co. (1992), 63 Ohio St.3d 708, 716. Accordingly, where

an arbitration clause is not a provision providing for true arbitration, the entire arbitration

clause is unenforceable. Id.

{¶48} As referenced above in paragraph 16, the agreement provides forjudicial review

in the event ihat the mediation and/or arbitration clauses are declared unenforceable.

Accordingly, the mediationFarbitration clauses at issue do not provide for a final and binding

decision. This is an additional reason for finding the mediationlarbitration clauses to be

unenforceable.

{149} While mutuality of obligation in contract law does not mean that each party must

have identical obligations, there is ample evidence.in the record and in the contract itself
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indicating that the parties' bargaining powerin this case was so unfairly one-sided as to render

the mediation/arbitration clauses unconscionable. In viewing the factors de novo to determine

whether the clauses at issues are unconscionable, those factors weigh heavily in favor of finding

these provisions to be procedurally and substantively unconscionable_

{¶50} The unconscionability of the mediation/arbitration clauses, and other unduly

oppressive clauses discussed above demonstrate the complete lack of meaningful choice and

ability to negotiate on appellants' part in entering into this agreement. Such unfaimess

permeates this contract to the extent that we find it void and unenforceable in its entirety.'

Accordingly we sustain appellants' assignment of error.

{¶51} The trial court's judgment is reversed, and this cause is remanded for further

proceedings consistent with this opinion.

POWELL, P.J., and WALSH, J., concur.

This opinion or decision is subject to further editing by the Supreme Court of
Ohio's Reporter of Decisions. Parties interested in viewing the final reported

version are advised to visit the Ohio Supreme Court's web site at:
http://www.sconet.state.oh.us/ROD/docurnents/. Final versions of decisions

are also available on the Twelfth District's web site at:
http://www.twelfth.courts.state.oh.ustsearGh.asp

1. Since the issue of the enforceability of the entire contract was raised in the triat court and touched upon an
appellant's brief, we find no application of the dicta in State V. f981 Dodge Ram Van (1988), 36 Ohio St3d 168.
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CASE NO. 2003 CVE 01565

DECISIONlENTRY

Santen & Hughes, J. Robert Linneman and C. Gregory Schmidt, for the plaintiff Taylor
Building Corp. of America, 312 Walnut Street, Suite 3100, Cincinnati, Ohio 45202

Nichols, Speidel & Nichols, Donald W. White, for the defendants Marvin and Mary Ruth
Benfield, 237 Main Street, Batavia, Ohio 45103

This cause is before the court on a motion to stay judicial proceedings pending

mediation and/or arbitration fled by the plaintiff Taylor Building Corp. of America

("Taylor Building Corp."). The motion was filed on November 26, 2004, on the same

day that Taylor Building Corp. filed its complaint in this case.

In its complaint, Taylor Building Corp. seeks judgment against the defendants

Marvin Benfield and Mary Ruth Benfield for work performed in building a home for the

Benfields. The causes of action alleged in the complaint are breach of contract, unjust

enrichment, and quantum meruit.

1

EXHIBiT

018 s_



In its complaint, Taylor Building Corp. also seeks to foreclose on a mechanic's lien

which was filed against the defendants' property.

In addition to filing an answer denying the essential allegations of the plaintiff's

complaint, the defendants raise the following affirmative defenses: 1) waiver of the

mediation and arbitration clauses of the contract and 2) failure to include all necessary

parties.

In their counterclaim, the defendants assert the following causes of action: 1)

deceptive and unconscionable consumer sales practices under the Ohio Consumer

Sales Practices Act, 2) breach of contract, 3) failure to construct in a workmanlike

manner, 4) fraudulent inducement to enter into the contract, 5) fraudulent inducement to

enter into the arbitration agreement, and 6) unconscionability.

In its motion for stay of proceedings, the plaintiff Taylor Building Corp. asserts that

the proceeding should be stayed until the case can be mediated or arbitrated in

accordance with the terms of the contract entered into by the parties.

The court scheduled and held a hearing on the plaintiffs motion. At the

conclusion of the hearing, the courttook the motion under advisement.

Upon consideration of the plaintifPs motion, the record of the proceeding, the oral

and written arguments of counsel, and the applicable law, the court now renders this

written decision.

The validity of arbitration provisions has been codified by the General Assembly.

R:C. 2711.01 provides in part:

"(A) A provision in any written contract, except as provided in
division (B) of this section, to settle by arbitration a
controversy that subsequently arises out of the contract, or

2
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out of the refusal to perform the whole or any part of the
contract, ;** shall be valid, irrevocable, and enforceable,
except upon grounds that exist at law or in equity for the
revocation of any contract."

R.C. 2711.03 states that a party aggrieved by the failure of another to submit to

arbitration may petition a common pleas court for an order directing that arbitration

proceed in the manner provided for by a written agreement.

R.C. 2711.02 then provides:

"If any action is brought upon any issue referable to
arbitration under an agreement in writing for arbitration, the
court in which the action is pending, upon being satisfied that
the issue involved in the action is referable to arbitration
under an agreement in writing for arbitration, shall on
application of one of the parties stay the trial of the action
until the arbitration of the issue has been had in accordance
with the agreement * * *."

As an initial matter, it must be noted that public policy in Ohio encourages the

resolution of disputes through arbitration.' A presumption favoring arbitration arises

when the claim in dispute falls within the scope of the arbitration provision.2

Furthermore, any uncertainty regarding the applicability of an arbitration clause

should be resolved in favor of coverage.3 An arbitration clause should not be denied

effect unless it can be determined to a high degree of certainty that the clause does

'Stehii v. Action Custom Homes, Inc. (Sept. 24, 1999), 11U' Dist. No. 98-G-2189,
citing Keirrr v. Ketm (1993), 68 Ohio St.3d 26, 27, 623 N.E.2d 39; Youghiogheny
& Ohio Coal Co. v. Oszust (1986), 23 Ohio St.3d 39, 41, 491 N.E.2d 298; Dayton
Teachers Assn. v. Dayton Bd. of Edn. (1975), 41 Ohio St.2d 127, 132-133, 323
N.E.2d 714.

2Vincent v. Neyer (2000), 139 Ohio App.3d 848, 851, 745 N.E.2d 1127 citing Wittiams
v. Aetna Fin. Co. (1998), 83 Ohio St.3d 464, 471, 700 N.E.2d 859.
3Stehli, supra_

3
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not cover the asserted dispute.'

The contract between the parties in the case sub judice reads:

"15 (a) Mediation- That in the event of any dispute between
First Party and Second Party as to the quality of
construction, quality of materials, contract disputes or similar
disputes as to the construction, the parties shall endeavor to
settle the dispute in an amicable manner by mediation
administered by the American Arbitration Association under
its construction industry mediation rules. Notices of the
demand for mediation shall be filed with a copy of this
Construction Agreement with the American Arbitration
Association and to the other party to this agreement. The
site for the mediation shall be Louisville, Kentucky (Jefferson
County) arbitration.

(b) Arbitration- In the event the issues cannot be resolved by
mediation, then any claims or disputes arising out of this
Construction Agreement or the alleged breach thereunder
shall be settled by mandatory and binding arbitration in
accordance with the Construction Industry Arbitration Rules
of the American Arbitration Association unless both parties
mutually agree otherwise. (This position shall not affect First
Party's right to secure a mechanic's lien and to pursue those
remedies described in Sections 6 and 9 hereof.) Notices of
the demand for arbitration shall be filed with a copy of this
Construction Agreement with the American Arbitration
Association and the other party to this Agreement. The site
for the arbitration proceeding shall be Louisville, Kentucky
(Jefferson County)."

Both the mediation and arbitration clauses contained in the contract are very

broad in their scope and would cover all the claims asserted by the parties in this

case.

The defendants make several arguments as to why they should not be forced to

" Stehli, citing Grcar v. Lanmark Homes, Inc. (June 12, 1992), 11 t' Dist. No. 91 -L-128;
see, also, Independence Bank v. Erin Mechanical (1988), 49 Ohio App.3d 17, 18, 550
N.E.2d 198; Gibbons-Grable Co. v. Gilbane Bldg. Co. (1986), 34 Ohio App.3d 170,
173, 517 N.E.2d 559.
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undergo arbitration.

First, the defendants argue that their claims brought under the Consumer Sales

Practice Act (CSPA) are not arbitrable where they are seeking rescission of the

contract.

With regard to this first argument, nothing in the CSPA precludes arbitration

clauses in consumer sales contracts 5 This is true even when a party is seeking

rescission of the contract.6

R.C. 1345.04 provides:

"The courts of common pleas, and municipal or county
courts within their respective monetary jurisdiction, have
jurisdiction over any supplier with respect to any act or
practice in this state covered by sections 1345.01 to 1345.13
of the Revised Code, or with respect to any claim arising
from a consumer transaction subject to such sections."'

However, this statute's grant of jurisdiction to common pleas, municipal, and

county courts does not concomitantly act as a prohibition against arbitration.8 While

R.C. 1345.04 obviously does confer jurisdiction on courts to hear actions based on R.C.

Chapter 1345, there is nothing in the statute to suggest that parties to a consumer

transaction covered by the CSPA cannot agree to arbitrate such matters.9

Indeed, there is no reason why parties to a contract can not arbitrate legal claims

5See Vincent, supra, citing Smith v. Whitlafch & Co. (2000), 137 Ohio App.3d 682,
685, 739 N.E.2d 857.
6See Vincent; see, also, Karamol v. Continental Estates, Inc. (Sept. 22, 2000), 6`h
Dist. No. WD-00-21; Haga v. Martin Homes, Inc- (Apr. 19, 1999), 5th Dist. No.
1998AP050086.
'R.C. 1345.04.
$Stehli, supra.
9Stehli, citing Zalecki v. Terminix tntematt., Inc. (Feb. 23, 1996), 6°r Dist. No. L-
95-156.
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arising under the CSPA in the same manner that numerous other statutory claims are

resolved through some form of alternative dispute resolution.70

Additionally, R.C. 2711.01(B) and (C) set forth those controversies to which the

arbitration statutes do not apply, and controversies arising out of the CSPA are not

listed therein."

Finally, there is nothing in Ohio law which would specifically prohibit an arbitrator

from awarding treble damages and attorney fees to a consumer who prevails on a claim

arising under the CSPA.12 Likewise, there is no provision of law that would preclude the

arbitrator from rescinding the contract.

As a result, the court finds that the respective claims which are brought by the

parties in this case are arbitrable under the terms of the agreement entered into by the

parties.

The defendants' second argument is that the plaintiff waived the right to arbitrate

when it filed a lawsuit seeking foreclosure of a mechanic's lien.

Notwithstanding the preference for enforcement of agreements to arbitrate, it is

well-settled that either party to an arbitration agreement may waive it.13 For example, "a

plaintiffs waiver may be effected by filing suit."14

While a party to an arbitration agreement may waive the right to proceed with

10Stehli.
"Vincent, supra.
t2Stehli, citing Smith v. Ohio State Home Services, Inc. (May 25, 1994), 9th Dist.
Nos. 16441 and 16445.
13 Peridia, Inc. v. Showe Construction Co., Inc. (Mar. 14, 2003), 6 th Dist. No. OT-02-
027. 2003-Ohio-1415, at ¶ 14, citing Mills v. Jaguar-Cleveland Motors, Inc. (1980), 69
Ohio App.2d 111, 113, 430 N.E.2d 965.
14 Peridia, at ¶ 15; see, also, Rock v. Merrill Lynch, Pierce, Fenner & Smith, Inc.
(1992), 79 Ohio App.3d 126, 128, 606 N.E.2d 1054.
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arbitration, the defendants are not correct in their argument that the filing of suit always

constitutes such a waiver_15 In order to prove that a defending party waived its right to

arbitration pursuant to R.C. 2711.02, "the complainant is required to demonstrate that

the defending party 'knew of an existing right to arbitration *"* and acted inconsistently

with that right to arbitrate'

Such a determination must be made by the trial court "based on the totality of the

circumstances_"" When viewing the "totality of the circumstances," the court must

consider the following factors: (1) whether the party seeking arbitration invoked the

jurisdiction of the court by filing a complaint, counterclaim, or third-party complaint

without asking for a stay of the proceedings; (2) the delay, if any, by the party seeking

arbitration to request a stay of the judicial proceedings, or an order compelling

arbitration; (3) the extent to which the party seeking arbitration has participated in the

litigation, including a determination of the status of discovery, dispositive motions, and

the trial date; and (4) whether the nonmoving party would be prejudiced by the moving

party's prior inconsistent actions.1$

In considering the totality of the circumstances in the case sub judice, the fact the

contract provided for arbitration did not preclude the plaintiff from protecting its legal

interest by filing a mechanic's lien prior to any arbitration.19 Although the plaintiff then

filed suit, it did so only in response to the defendants' R.C. 1311.11 notification, and

15 See Baker-Henning Productions, Inc. v. Jaffe (Nov. 7, 2000), 10I' Dist. No. OOAP-36.
16 Peridia, Inc., at ¶ 15, citing and quoting Harsco Corp. v. Crane Carrier Co. (1997),
122 Ohio ApP.3d 406, 413, 701 N.E.2d 1040, quoting Phillips v. Lee Homes, Inc. (Feb.
17, 1994), 8 Dist. No. 64353.
17 Peridia, Inc., citing Harsco Corp. at 413- 414.
181d.
19 R.L. Bates Co. v. Schmidt (Dec. 29, 1998), 50' Dist. No. 98CAE07031.
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immediately thereafter moved the trial court for a stay of the proceedings.2D

The defendants atgue that the contract does not permit the plaintiff to both file an

action seeking foreclosure of its mechanic lien and to seek arbitration. However, the

defendants are incorrect. As indicated above, the arbitration clause itself contains

language that permits the plaintiff to pursue other remedies as set forth in sections 6

and 9 of the contract. Section 9 of the contract then expressly states: "In the event of

default by Second Party [the defendants], it is agreed that in addition to or in lieu of its

remedies for breach of contract, the First Party [the plaintiff] may enforce its

[mechanic's] lien as liens against real estate are enforced."

In Ohio, if the various clauses of a contract are severable from one another, the

contract will be enforced to the extent possible.21 The court may not rewrite or revise

the contract, and should enforce a contract to the extent that it is legal and

enforceable.22

Courts must look to the intention of the parties.23 The intention of the parties is

discovered by use of the rules of construction, the language of the contract, the subject

mafter of the contract, the parties' respective situations, the circumstances surrounding

the transaction that is the subject of the contract, and the conduct of the parties that

demonstrates the construction they themselves placed upon the contract.24

Applying the above factors to this situation, the court finds the arbitration

20 See id.
21 Newell v. Marc W. Lawrence Bldg. Corp. (May 8, 1995), 5'" Dist. No. 94-CA-292.
22 Id., citing Toledo Police Patrolmen's Association v. City of Toledo (1994), 94 Ohio
App.3d 734, 740, 641 N.E.2d 799.
23 Newell.
24 Id., citing Huntington & Finke Co. v. Lake Erie Lumber & Supply Co. (1924), 109
Ohio St. 488,143 N.E. 132, syflabus_
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provision severable from the provision permitting the filing of a mechanic's lien_ Under

the terms of the contract, the plaintifrs filing of an action to foreclose a mechanic's lien

is not inconsistent with its motion seeking to compel arbitration.

Moreover, aside from the filing of the complaint, the only legal action taken by the

plaintiff in this case has been in response to the defendants' attempts to avoid

arbitration.25

Additionally, neither party has expended time or money conducting discovery,

pretrial motions, or trial preparation 26 As such, this is not a case where the defendants

will be prejudiced by dilatory conduct by the plaintiff. 27

Accordingly, in applying the analytical framework set forth above to the facts of

this case, the court is unable to conclude that the plaintiff has waived its right to seek

arbitration in accordance with the contract.

The defendants' third argument is that the contract entered into between the

parties is unconscionable.

An arbitration clause may be found to be unenforceable on grounds existing at

law or in equity for the revocation of a contract.28 The issue of unconscionability is a

question of Iaw.29

In making a determination as to whether a contract is unconscionable, a factual

25 See id.
26 See id.
27 See id.
28 Eagle v. Fred Martin MotorCo. (Feb. 25, 2004), 157 Ohio App.3d 150, 159, 809
N.E.2d 1161, 2004-Ohio-829, at ¶ 16, citing R.C. 2711.01(A); Pinette v. Wynn's
Extended Care, Inc. (Sept. 3, 2003), 9th Dist_ No. 21478, 2003-Ohio-4636, at ¶ 7.
29 Eagle, 157 Ohio App.3d at 156, at 112, citing Bank One, NA v. Borovitz, 9th Dist.
No_ 21042, 2002-Ohio-5544, at ¶ 12, citing Ins. Co. of N. Am_ v. Automatic Sprinkler
Corp. (1981), 67 Ohio St.2d 91, 98, 423 N.E.2d 151.
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inquiry into the particular circumstances of the transaction in question is required.3o

Such a determination requires a case-by-case review of the facts and circumstances

surrounding the agreement 31

An unconscionable contract clause is one in which there is an absence of

meaningful choice for the contracting parties, coupled with draconian contract terms

unreasonably favorable to the other party.32 Thus, the doctrine of unconscionability

consists of two separate concepts:

"(1) [Ujnfair and unreasonable contract terms, i:e.,
'substantive unconscionability,' arid (2) individualized
circumstances surrounding each of the parties to a contract
such that no voluntary meeting of the minds was possible,
i.e., 'procedural unconscionability[.]' * * " These two
concepts create what is, in essence, a two-prong test of
unconscionability. One must allege and prove a'quantum' of
both prongs in order to establish that a particular contract is
unconscionable." (Citations omitted.)33

Substantive unconscionability involves those factors which relate to the contract

terms themselves and whether they are commercially reasonable. Because the

determination of commercial reasonableness varies with the content of the contract

terms at issue in any given case, no generally accepted list of factors has been

developed for this category of unconscionability.

However, courts examining whether a particular limitations clause is

30 Eagle, 157 Ohio App.3d at 157, at 113, citing Lightning Rod Mut. Ins. Co. v. Saffie
(Nov. 6, 1991), 9'h Dist. No. 15134.
31 Eagle, citing Burkette v. Chrysler tndustries, Inc. (1988), 48 Ohio App.3d 35, 37, 547
N.E.2d 1223; Vincent, 139 Ohio App.3d at 854-856.
32 Eagle, 157 Ohio App.3d at 163, -at 130, citing Collins v. Click Camera & Video, Inc.
(1993), 86 Ohio App.3d 826, 834, 621 N.E.2d 1294.
33 Eagle, citing Collins, 86 Ohio App.3d at 834.
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substantively unconscionable have considered the following factors: the fairness of the

terms, the charge for the service rendered, the standard in the industry, and the ability

to accurately predict the extent of future liability.34 Moreover, arbitration clauses are

generally unconscionable where the "clauses involved are so one-sided as to oppress

or unfairly surprise [a] party."35

Procedural unconscionability, on the other hand, exists when it is determined that

there was no voluntary meeting of the minds by the parties to the contract under

circumstances particular to that contract.36 With respect to procedural unconscionability,

a court must consider factors bearing on the relative bargaining position of the

contracting parties, including age, education, intelligence, business acumen, experience

in similar transactions, whether the terms were explained to the weaker party, and who

drafted the contract.37 Additionally, the court should consider whether the party who

claims that the terms of a contract are unconscionable was represented by counsel at

the time the contract was executed 38 "The crucial question is whether 'each party to

the contract, considering his [or her] obvious education or lack of it, [had] a reasonable

opportunity to understand the terms of the contract, or were the important terms hidden

34 Small v. HCF of Perrysburg, lnc. (2004), 159 Ohio App.3d 66, 70, 823 N.E.2d 19,
2004-Ohio-5757, at 1121.
35 Eagle, at ¶ 32, citing Neubrander v. Dean Witter Reynolds, Inc. (1992), 81 Ohio
App.3d 308, 311- 312, 610 N.E.2d 1089, quoting Black's Law Dictionary (5th
Ed.Rev.1979) 1367.
36 Vanyo v. Clear Channel Woddwide (Apr. 8, 2004), 156 Ohio App.3d 706, 712, 808
N.E.2d 482, at ¶ 17.
37 Eagle, at % 31, citing Johnson v. Mobil Oil Corp. (E.D.Mich.1976), 415 F.Supp. 264,
268.
38 Eagle,. citing Bushman v. MFC Drilling, Inc. (July 19, 1995), 9th Dist. No. 2403- M.

11

028



inamazeoffineprint***?"'39

In order to negate an arbitration clause, a party must establish a quantum of both

substantive and procedural unconscionability.40

The court will first examine the facts of this case to determine if there is evidence

of substantive unconscionability. The defendants argue that several terms in the

contract are unconscionable.

The defendants argue first that there is no provision in the contract informing

them that they were waiving their right to a trial by jury by agreeing to the arbitration

provision. However, the loss of the right to a jury trial is an obvious consequence of an

agreement to arbitrate and, in the absence of indicia of an adhesion contract, a party to

an arbitration agreement is bound even if the clause does not expressly reference the

right to a jury trial. 41

The defendants next argue that it is unconscionable to require them to pay

attorney fees in the event the plaintiff has to enforce its rights under the contract while

not according them their own attorney fees if they prevail. However, mutuality of

obligation in contract law does not mean that each party must have the exact same

obligations.42 Nowhere in the definition of consideration is there a requirement that the

39 Lake Ridge Academy v. Carney (1993), 66 Ohio St.3d 376, 383, 613 N.E.2d 183,
citing and quoting Williams v. Walker-Thomas Furniture Co. (C.A.D.C.1 965), 350 F.2d
445, 449.
40 Small, at ¶ 23; see, also, Vanyo, 156 Ohio App_3d at 712, at 117.
41 Garcia v. Wayne Homes, LLC (Apr. 19, 2002), 2nd Dist. No. 2001 CA 53, 2002-Ohio-
1884.
42 Robbins v. Country Club Retirement Center IV1 Inc. (Mar_ 17, 2005), 7°i Dist. No. 04
BE 43, 2005-Ohio-1338, at ¶ 24_
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benefits or detriments flowing to each party be exactly the same.4a

Moreover, the contract does not take away any causes of action that would

otherwise be available to the defendants. With respect to the specific argument which

is made by the defendants, the contract does provide that the defendants are not

entitled to take possession of the improvements until^ full and final payment is made.

The plaintiff is only entitled to recover its attorney fees under the limited circumstance

where the defendants enter into possession of the real estate in violation of this

provision without making full payment. Given that the plaintiff is building a home on the

defendants' property, and substantial detriment may be caused to the plaintiff by the

defendants taking possession without making payment, the court finds that this

particular provision is not unreasonable.

The contract also provides that the arbitration will take place in Louisville,

Kentucky, which is the home city of the plaintiff but is not the place where the work took

place. This provision is substantively unconscionable, for the reason that it is violative of

Ohio law.

In this regard, R.C_ 4113.62 provides in pertinent part:

"D)(2) Any provision of a construction contract, agreement,
understanding, specification, or other document or
documentation that is made a part of a construction contract,
subcontract, agreement, or understanding for an
improvement, or portion thereof, to real estate in this state
that requires any litigation, arbitration, or other dispute
resolution process provided for in the construction contract,
subcontract, agreement, or understanding to occur in
another state is void and unenforceable as against public
policy. Any litigation, arbitration, or other dispute resolution
process provided for in the construction contract,

43 Id. at ¶ 28.
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subcontract, agreement, or understanding shall take place in
the county or counties in which the improvement to real
estate is located or at another location within this state
mutually 66reed upon by the parties."

The fact that the out-of-state arbitration provision is unconscionable does not,

however, mean that the arbitration clause in its entirely is rendered unenforceable_ If a

contract or term in a contract is found to be unconscionable at the time that the contract

was made, a court may choose either to refuse to enforce the contract, enforce the

contract without the unconscionable portion, or limit the application of the

unconscionable portion to avoid an unconscionable result.44

Here, the arbitration provision "as a whole" is reasonable, and only one term

contained therein is unconscionable. R.C. 4113.62 sets forth the appropriate remedy,

which is that the arbitration shall take place in the county in which the improvement to

real estate is located. Accordingly, the arbitration shall take place in Clermont County.

As to the other terms and provisions of the contract, the court is not persuaded

that any of them should be unenforceable herein.45 There are no one-sided rules

drafted as prerequisites for attaining a hearing, and there is no evidence of a substantial

fee required as a condition precedent to arbitration.46 Furthermore, the defendants

have presented no evidence that the arbitration costs and fees are prohibitive,

unreasonable, and unfair as applied to the defendants."' Finally, the court cannot find

that the agreement is "weighted heavily" against the weaker party. 4e

44 Eagle, 157 Ohio App.3d at 166, at 136, citing R.C. 1302.15(A).
45 See Eagle, at 1137.
46 See id.
47 See Eagle, 157 Ohio App.3d at 171, at ¶ 50.
48 See id.
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Meanwhile, the court cannot find any evidence that the contract is procedurally

unconscionable_ Much of the defendants' argument is premised on the position that the

contract entered into by the parties is an adhesion contract.

Under illustration 7, in comment a, the Restatement of the Law 2d (1981),
Contracts, 1208, notes that: ,

"It is to be emphasized that a contract of adhesion is not
unconscionable per se, and that all unconscionable
contracts are not contracts of adhesion. Nonetheless, the
more standardized the agreement and the less a party may
bargain meaningfully, the more susceptible the contract or a
term will be to a claim of unconscionability."

Black's Law Dictionary (5 Ed. Rev.1979) 38, defines an adhesion contract:

"Standardized contract form offered to consumers of goods
and services on essentially 'take it or leave it' basis without
affording consumer realistic opportunity to bargain and under
such conditions that consumer cannot obtain desired product
or services except by acquiescing in form contract.
Distinctive feature of adhesion contract is that weaker party
has no realistic choice as to its terms."

Thus, this court is called upon to determine whether the contract entered into

between the parties was one of adhesion and, separately, whether the contract was

unconscionable 49 In this regard, there is no evidence that the plaintiff presented this

contract to the defendants on a "take it or leave it" basis.

Even if they felt pressured to agree to the arbitration provision, the defendants

cleady did not have to buy a home from the plaintiff. There are a multitude of

homebuilders in the local area. It is not possible to state that there is inherently unequal

bargaining power between these two parties.

49 See O'Donoghue v. Smythe, Cramer Co. (July 3, 2002), 8'' Dist. No. 80453, 2002-
Ohio-3447, at ¶ 25.
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The contract was preprinted. However, a preprinted sales contract containing an

arbitration clause that is a condition precedent to the final sale, without more, fails to

demonstrate unconscionability of the clause 50

The arbitration clause itself was contained in standard rather than fine print. The

issues were neither hidden nor out of the ordinary, and there is no evidence that the

defendants were hurried through some signature process 51

Under these circumstances, the law does not require that each aspect of a

contract be explained orally to a party prior to signing.52 There is a'9egal and common

sensical-axiom that one must read what one signs."53 While it is unknown whether the

defendants read the arbitration clause, the fact that a party did not read the contract

prior to signing it and was not informed of the arbitration provision would not in any

event, absent other claims or indicia of adhesion or unconscionability, release a party

from its obligation. 54

Moreover, nothing in the record allows the court to conclude that the defendants

were unaware of the impact of the arbitration clause or that they were otherwise limited

in understanding its impact.55 The defendants had to acknowledge their assent to the

arbitration provision by writing their initials next to it. The defendants acknowiedge that

there was some discussion regarding the arbitration provision, so they were aware of it.

50 Eagle, 157 Ohio App.3d at 173, at 156, citing Harper v. J.D. Byrider of Canton, 148
Ohio App.3d 122, 2002-Ohio-2657, 772 N.E.2d 190, at ¶ 16.
51 See Robbins, at ¶ 41.
52 O'Donoghue, at 1129, citing ABM Fanns, Inc. v. Woods (1998), 81 Ohio St.3d 498,
692 N.E.2d 574, syllabus.
53 O'Donoghue, citing ABM Farms, at 503, 692 N.E.2d 574.
54 O'Donoghue, citing Garcia v. Wayne Homes, 2nd Dist_ No.2001 CA 53, 2002-Ohio-
1884.
55 See Vanyo, at 119.
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The plaintiffs salesperson made a statement to the effect that the plaintiff builds

quality homes and that. there would not need to be an arbitration. However, this was

only a statement of optimism, and procedural unconscionability does not result because

a salesperson makes the party feel that the particular provision at issue is "routine_i56

Such a statement as was made by the salesperson in this case does not constitute a

m is representatio n. 57

Under these circumstances, the court cannot find that this was a contract of

adhesion.58 Similarly, given the public policy in favor of arbitration as stated in both

federal and state law, this court is unable to say that the arbitration clause in and of

itself is unconscionable.

By the same token, to defeat a motion for stay brought pursuant to R.C. 2711.02

on the basis of fraud, a party must demonstrate that the arbitration provision itself in the

contract at issue, and not merely the contract in general, was fraudulently induced.59 In

considering the short length of the arbitration provision, the fact.that the arbitration

provision is not hidden or in fine print, and the fact that the arbitration provision is typical

and not out of the ordinary, the court finds that there is no evidence of fraudulent

inducement in this case. 60

Based upon the above analysis, the court finds that the issues Which have been

56 See Robbins at 128.
57 See id.
58 See O'Donoghue, at 128.
59 ABM Farms, Inc. V. Woods, 81 Ohio St.3d 498, 1998-Ohio-612, 692 N.E.2d 574, at
the syIlabus.
60 See ABM Farms at 503, 692 N. E.2d 574.
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raised in this case are properly referable to arbitration in Clermont County, that there

are no grounds that exist to render the arbitration clause unenforceable, and that the

plaintifrs motion to stay the proceedings in this court until the issues raised in the

pleadings can be arbitrated is well-taken and shall be granted.

Although the court has not addressed the mediation clause separately, the

analysis which has been provided herein also applies to it. The plaintiffs motion to stay

the proceedings pending mediation is also granted. In particular, the court would note

-that the mediation is to occur through the American Arbitration Association just the

same as the arbitration. Also, for the reasons which have been stated previously as to

the arbitration provision, the mediation shall be held in Clermont County rather than

Jefferson County, Kentucky, pursuant to R.C. 4113_62.

IT IS SO ORDERED.

DATED: Yr t t,-O j
Jlffdge eny R. McBride
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CERTIFICATE OF SERVICE

The undersigned certifies that copies of the within Decision/Entry were mailed by

regular U.S. Mail to all counsel of record and unrepresented parties on this 16th day of

August 2005.
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IN THE COURT OF APPEALS FOR CLERMONT COUNTY, OHiO

TAYLOR BUILDING CORPORATION : CASE NO. CA2005-09-083
OF AMERICA,

COURTOFAPPEAAppellee, FjlED HqTRY ^ RANTING MOTION TO
CE TIFY CONFLICT

vs. OCT 2 3 2006
MARVIN BENFIELD, t al BARBARAA. WIEDENBEIN

CLERK '
Appellants. CLERMONTCOUNTY, OH

The above cause is before the court pursuant to a motion to certify conflict to

the Ohio Supreme Court filed by counsel for appellee, Taylor Building Corporation of

America, on September 7, 2006.

Ohio courts of appeal derive their authority to certify cases to the Ohio Supreme

Court from Section 3(B)(4), Article IV of the Ohio Constitution, which states that when-

ever the judges of a court df appeals find that a judgment upon which they have

agreed is in conflict with a judgment pronounced upon the same question by another

court of appeals of the state, the judges shall certify the record of the case to the

supreme court for review and final determination. For a conflict to warrant certification,

it is not enough that the reasoning expressed in the opinion of the two courts of appeal

are inconsistent; the judgments of the two courts must be in conflict. State v. Hanker-

son (1989), 52 Ohio App.3d 73.

The issue involved in this case is the appropriate standard of review for a deci-

sion granting a motion to compel arbitration where the party opposing the motion

alleges that the arbitration clause at issue is unconscionable. In the present case, this

court held that when reviewing a trial court's ruling on the question of unconscionability

of an arbitration contract, a de novo standard is applied. This court held that the un-
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Clermont CA2005-09-083

Appellee contends that this court's decision is in conflict with judgments ren-

dered on the same question by the Sixth, Eighth, Ninth and Tenth Appellate Districts.

These appellate districts have decided cases on the same question applying an abuse

of discretion standard of review, although some of them have applied the de novo

standard in other similar cases.

Specifically, appellee contends that this court's decision is in conflict with the

following cases: Small v. HCF of Perrysburg, Inc., 159 Ohio App.3d 66, 2004-Ohio-

5757 (Sixth District Court of Appeals); Sikes v. Ganley Pontiac Honda, Inc., et al.

Cuyahoga App. No. 82889, 2004-Ohio-155 (Eighth District Court of Appeals); Harper

v. J.D. Byrider of Canton (2002), 148 Ohio App.3d 122 (Ninth District Court of

Appeals); Cronin v. California Fitness, Franklin App. No. 04AP-1121, 2005-Ohio-3273

(Tenth District Court of Appeals).

Upon consideration of the foregoing, the court finds that the motion to certify

conflict is with merit, and the same is hereby GRANTED. The certified question is as

follows: Should an appellate court apply a de novo or abuse of discretion standard of

review when reviewing a trial court's decision granting or denying a motion to compel

arbitration where it is alleged that the arbitration clause is unconscionable?

IT IS SO ORDERED.

St4phk6 W. Powell, Presiding Judge
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Court may stay trial; appeal
En(orcing,arbitrationagreement...
Appointm.entof,arbitrator
fiearing of application
Powers and duties of arbitrators; subpoena of witnesses, failure to obey
Depositions - " '

AWARD

2711.08 Award must be in writing
2711.09 Application for order confnming the award

VACATING, MODIFYING, AND CORRECPING AWARD
2711.10 Court may vacate award
2711.11 Court.n;ay modifyaward -, . • _ . .
27I1-12 Iudgmenbto be entered
2711.13 Motiqu to vacate, modify, or correct; notice
2711.14 Papersttibefdedwithapplic2tion` - . . ,
2711.15 Appeal- - -
2711.16 Jurisdiction

MEDICAL CI..SIMS
2711.21 Medical elaims to be submitted to arbitration; procedures
2711.22 Written contract for arbitrdtionbinding nn parties.
2711.23 Agreement before medical care to submit any eontroversy to arbitration; conditions for validity
2711.24 Agreement to arbitrate medicafelaims; form; presdmption of validity;cahc®liatiori - -^

Comparative Laws ". .
ind.-West's ACC. 34-57-1-1.
Mich_ M.C.L.A. § 600.5001 etseq. '. ..

_Ct9ss References
County courts . applicability of arbitration prtivi-

.saons 190741 .- ... , . . .

County mental retardation-and , developmental dis-
abilities boardst employee disciplinary,procedure;,
arbitratiou, ^12G.23.. . . . . -

Courts of cattciliation, 0 Const Art IV§19 ^

ESCrOw"iof=moneja'^atieuudef:"cffntr3et;' diaptitb;-
arbitmtion, 153.63 - :

Internationalcomm.ercial arbitration and concitia-
_ lion, appltcabdity, 2.712 QS _, _ . _. _ . . . . . , -,

Public ernployees' collecttve ka15g.aisimg; disputesre-
garding agreemeiit, arbltration, 4117.14

Public improvement contrAets,,.absence. of dispute
" resqlution provisiorfs 153 62
ilndergr'bund utllity faca,itt4 ,^dqptlfication.6ef9ie

cunstruFtiotr of public' vtprbJBnieb[dispute^ ar-
bitratititi; 353:64 ` .. . . . _. .

-°' F"rENERAL PRQVISIONS

2711.01 . Pravisi6n in coMrect fo'rarbftntionofruntroversies valid;•` sixee,qtiofis ..,
; .s:_.:,

grovisioti in any tteti couiract .eacept ss provided ut division (B) of tt»s sectiqa• to(A) A wn

-r

settle by atbitraYion a controversy tllat S&(^°s?^quently'atises:ottt,of..tha:coqlr,aei,;or. q»t o,^ the
refusa( fo perfotHt [1ie'whtilesbe any part of't]te contraef or any agre.ement,jn_Wri4ng:bery¢een
two or irtore persons to 3ubmitto arbitratit7ii'any c.ontfovg.y^!,e^stitig.,bGtween thGm" attheiinae
of theagrgeritent tosubinitq caearisingafterYhe agreemenE [o-snbtnit,"from a relatiqnship.ltten
existing.between . them -t3r that they. simu([atteougly . cieafeet, shak^,be valid, . urevocaUle,. and
cnfqri•gableexcept,upoq grounds thaf-,eiQSt. at-(aw oc_=m sr{ytt^ for Lhe,ievAFafiontif any
contract. , . , . _ . .. _ ' ` . ..

^Seetions._2711;01 to:_^711.16 oftlre Revised:;Vode=:iln.not,apply. to controvotsies
involving therxitle to on:tha:posseSSionof real estate,'with'stlle-folto.wftig eiccept(ons:
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2711.01 COURTS-GENERAL PROVISIONS-SPECIAL REMEDIES

(a) Controversies involving the amount of increased or decreased valuation of the property
at the termination of certain periods, a$ provided in a lease;

(b) Controversies involving the amount of tititalsdue under any Iease;

(c) Continversies involving the detevttination:qf:the value of improvements at the termi-
nation of any lease;

(d) Controversies involving the qppraisalof property values in connection with making or
renewing any lease;

(e) Controversies involving the boundaries of ieal estate.

(2) Sections 2711.01 to 2711.16 of the Revised Code do not apply-to controversies involving
international commercial arbitration or conciliation that are subject to Chapter 2712. of the
Revised Code.

(1991 H 221, eff. 10-23-91; 1975 H 682; 126 v 304; 1953 H 1;GC 12148-1)

Historicai and Statutory Notes

Pro-1953 H 1 Amendments: 114 v 137, § 1 i•- "

Cross References - ,

Arbitration, case"s excluded from, Sup R 15
Public empIoyees' collective bargaining, disputes re-

garding agreement, arbination, 4117.14
Public improvement contracts, absence of dispute

resolution pmvision, 153.62
Public improvements, award and execution of con-

tract, dispute procedures, 153.12

Public improvements, es6row of money due under
contract, dispute;arbitration,1$363

Public iinprovefitents; underground utilities, dis-
putes, a[bitration, 153.64

Library R'eferehce's:' ::.. . .. .::..:.^ . . _ .-, .. . . . .. .:.: :. , ...<..,, "
Arbitra6on^12,:3J,

.
:fu3.4-.:_;:,^.; ^.i . . ...:• - -. . . ..^. . a^:.

WesttawTopic No. 33.
CJ.S. Arbitration §§ 3, 19 to 25.

Research References

EhcyrJopedias qH Jur. 3d Alternative Dispute Resolution § 240,
OH Jur. 3d Adjoining Landowners § 77, by pibi- ^ Tvtatters Excluded by the Ohio Arbitration Act-
"trattbn."'- ' -•-' - -• Arbitrafion^oC^Questions InvolvingRsal Estate.

OH Jm. 3d AltetnafiveDisputeReso7utiou 207, OH Jur. 3d Aitemative Dispute Resoluiion§2A5,
Dis6ngu6hBii;Tt'itiQpt9isertiepL ' •^ -:^sualGrounds,for"ContraelRevocatton•_^ -. .. ..:r_ „.

OH Jur. 3dAlteiriative Dispute Ruolution§ 209
: Natum and Ori
OH; Jur. 3d Alternative bispute;Resolutioti 212,_

^ :"Cl;o OFuo Atls(tPat^^h AYt ..... ,
OH Jur. 3d Alternattve^ Dispute Resolution § 221,

Cotistmctioq and Effect of Agree ments to Arbi-
trate. t•q:?a:"'.1, ^,; t-,mationr Vawtion, or Modification of Arbitration

OH Jur. 3d Altemative Dispute ResoYutiou "§ 7122, Awards.
Necessi o Wci'n .

y.rz s,^^ ^: • :.:1. tB'sit=.r . • z4 :s€.^Bf ^ur.:3d. Iasur$uee- §"1175;: Validity d1;:P.rovi.
OHJur. 3d temative Dispute 7tesplution § 1125, sious fQr Arbitration or raisal.

Walver.or LUSS^af itighE^1>rifsnE9tet . - •^ ,-. . •, i . . ^Q . , ; .

OIIl'irr 9d' 4,lterit9tivee'3`iispute Re9'duhKu § 227' t E,°,StQs
. . . . : ;. ;".. _ ., _

'^etiPral.CoSfract'Law'PtViieiples:.r1 .c .; ^ . . >^411Cf0 C+orms:-Legat 4tnd-Bustness § 6•F, Int[odu^

O^Y'3ur 3d AltginatNe Dtspute` 1f&oldttdu § 231^' r ^rt"
Persons,fiene•rally • . u' ^• ... .' _ ^ =t'Jhid`I?onnsT_egat ahd^-8ustness § 6c4;'Cheeklist-

C1wJai 3d"A.I[etnativeDispute`R8'5allrtiiii^^?3^,"'''ttt^'^^menGtoScifleBoundarytLine.Dispate: -._
'iVluu?cipal'i"o"ipoi$tions d"nd O[yferVolitiC31 SuFi-'s CfhioPdnus^I.egal andBusiness § 8:69; Stipeimaf=
divisiotus. ket-Lessor to Erect Building

OEI'7tii. 3ra'AlterhatlYeDisputezE4esittntiFini.§:239,-" OliidForlas iidgaf'anilBusiitessr §10:20,:Drafting
Matters Exeludedr4ry theAhh¢i"rkrbitrdtToli Au: ::.:: :Buildittgaitd•.Ponstruction Ctintiacte:i- ': .

436

OH'`Jiif: 3d'Afteriiative DisputE Resolu(ion § 746,
Revocation of Coinmon LawArbitratioti^,Kgree-
ments.-

OHJm. 3d,ErirploymentRelattons.,§535 General;
ly. . . . ..

OH Jur.3d Employment Relations§ 538, Confu-
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. REMEDIES I ARBITRATION ' . . . . 2711.O2:
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for principal's
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ilure. Piqua v.
t992) 84 Ohio
titration e- 7.5
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at be compelled
tration between
to arbitrate a

m the perform-
v. B. G. Danis
157, 23 0.O.3d

ployee has been
tion coutract in
andate a finding
for just cause in
.ofRC4141.29
- unemployment
dnar, UCBR

"atrial court to
, dispute is less
ut deny a party
iute provides a
the aibitration

Aar (ivfontgom-
i79 N.E.2d 717.

Whether a contract:dispute is to be resolved
through arbitration is a question for the court to
answer, but once a decision is made to arbitrate,
questions about the meaning of the contract are for
the zrbitmtor. Board of County Com'rs of Gaw-
rence County, Ohio v- L Robert Kimball and Asso-
ciates (C.A6 (Ohio).1.988) 860 F.2d 683, rehearing
denied, certiorari denied-110 S.Ct. 1480, 494 U.S-
1030,108 LEd2d 617.

Former employee's allegations that she suffered
discrimination; harassment, and retaliation by em-
ployers during course of her employment and was
wrongfully terminated from her.position arose out
of or related to her employment contract, and, thus,
fell within scape of contraa's arbitration provision.
Omutt v- Kettering Ratliologisis, Inc (S-D.Ohio;
03-11-2002) 199 FSupP.'2d 746- Arbittation e-75

Former employee wHo3tated in her complaint
that her employment wasgbvemed by valid employ-
ment contract until time of her termination was
estapped from claiuyng that contract had expired in
order. to avoid arbitration provision. Orcutt v.
Kettering Radiologists, Inc. (S-D.Ohio, 03-11-2002)
199 F.Supp.2d 746- Arbitration a 46.1

21. Conflict and choice of laws

Where parties have agreed to arbitratein partic-
ular forum, only districtcourt in that fotum has
jurisdiction to oompel arbitration pursuant;tq Fed-
eml Arbitration Act (PAA). Management Recruit-
ers Intern., Ine; v- Bloor (C:A6 (Ohio), 11-19-1997)'
129 P.3d 851. Federal Cburts e=^ 198 . '

.. In determining whether arbitration clause in e>B,
ployment secrecy agreement between employee atld
employer was enforceable, district court would fot-
low the Federaf Arbitration Act (FAA) for issues
related to interpreting arbitration dause specifical-
ly; and, pursuant to Ohio's choiceof law mles,
Florida contract law for issues Felated "to general
contract formation and validity. •Pritchard v. Dent
Wiiard Iuternational Corp. (S.D_Ohio, 07-29-2003)
275'F.Supp.it1903. Arbitration e^ 2.2

Under Ohio's choice of law rules, coniraet clause
that dictates which state's law governs agreement is
generalfy enforceable. Pritchard v. Dent Wizard
Internatfonal Corp. (S-D-Oitio, .07-29-2003) 275
ESupp.2d 903. Contracts « 129(1)

22.Procedural mafters -
Arbitramrs areeot bound by :fozmal nil^s of

procedure and evidence, and the standard for judi-
cial* review of. atbitrption procedures is. merely
whether a party to arbitration has been denied a
funda8rentaByfair'hearing. Nationwide I41ut: Iti§.
Co. v- Home Ins- Co. (CA.6 (ORiu), 01-28-2002)
278 F.3d 621. Arbitration <o- 31; Arbitration e-
34.1; Arbitration a 73-7(1)

Former employee seeking preliminary injunction
against arbitration of his dispute with former em-
ployer over scope of employment secrecy agtee-
ment was not IiBely'to succeed^on merits of claim
that he had right to jury trial under the Ohio and
tvfissouri constitutions that superseded atbitration
dause in agreement- Pritchard v- Dent Wizard
International Corp- (S.D.Ohio,07-29=2003)275
F.SUpp.2d903. itibitratiohe---.23.5(1)'

tl-defined public
rbitration award
yee who was ter-
controlled sub-

s otherwise rea-
lent. Southwest
.algamated Tmn-
7-2001). 91 Ohio
)bio-294. Labor

enter a default
t fails to answer
:etiuatter of the
ubitmtion under
tration subject to
risdiction of the
to oonfirmafion,
tent of the award
RC 2711.09 to

'rankliu 1986) 34

hes the remedial
arbitration costs
brought by con-

I beheld unen-
Wotor Co. (.Ohio
App.3d 150, 809

fiitration 4=' 6.2

2711. 02 Cotirt may stay trial; appeal

(A) As used.in this. sectipn apd sectioon 2711-03• of the Revised Code, "commercial
constmction contract" means any written contract or agreement"for th'e eonstructiori of any
improvement to real property; other than animprovement that isrised brintended to be used
as a single-family; two-family, or three-fantily detached dwelling-hottse and accessory" structures
incidental do-tlmt use. .

(B) If any action is brought ypon any issue referable to arbitration ^under an agreemenf-in
writingidiarbitiatioh"the court fn whic.bi t7ie action is pendittg;. upon being satisfied that• the
issue involved in the action is referable to arbitration under an agreetiaent^ in writing for
arbitratititt, shall on applieation of otte o£. the parties stay the trial of theaetiori untilthe
arbi[ration of the isstie has been hadin actprdance with-the agreement, "pi'oVided the "appticatif
for the stay is notin default in proceeding wi[h arbitration. '`"--

(C)^ Fxcept as providedid division" (D). 4:this:section,anorder:.unde6livision.(B) of This
section that giants or denieg a stay of a triai of any action^ penditfg arbitrat7on, including, but
not limited.to, an order that is basetl-itpon a dete. rttination of the court%that a party has waived
arbittatioit dnder the arbitfation agreemani;:'is a fmal order and may be reviewed, affirrtted,
modified,orreversed oit appe8l p6rsuantto the Rttles-of Appellate- Pro"eedure-and, to the
extent notin conflict witlt"thtise rules, Chajiter 2505. ofthe Revised'Code;t'• "-"

.(D) If -an'.action" is-i2rought tmder, division (B)" of tb.is -section upon -agy..issue, rdferable to
arbitration under an agreement in -writing: for arbitra6on tltal;is. included"iq a eo.mmercial
constntetioii contract, an order under that division tliat denies A;.Staypf'a ttial.of.the aet(ott
pending arbitration, including, but not limited to, an order that is based-tipon-a det'erminatbn
of the conrt that a party has waived arbitration under the arbitration agsecment;,is a Cinal order
and may be reviewed,. affrrtned, modified, or reversed on appeal pursuant to the Rules of
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2711.02 COURTS-GENERAL PROVISIONS-SPECIAL REMEDIES

Appellate Procedure and, to the extent not in conflict with those Ivles, Chapter 2505_ of the
Revised Gode.

(2000 H 401, eff. 3-15-01; 1990 S 177, eff. 5 31-90; 1953 H l; GC 12148-2)

Historical and Statutory Notes

Pro-1953 H1 Amendments 114 v 138, §2'

Ameudment Note: 2000 H 401 added,qi7^sion
A); designated division(B);designat€ddiv{sioa

^C) and inserted "Pxcept as provided `hf djviston

(D) of this section," and "division. (B) off therein;
added division (D); and made other nonsubstantive

. . .thanges.

:Cross References

County court's, submission of cases to arbitration,
1907.42 . = '

County mental retardation and developmeqtal dis-
abilities boards, employee disciglinaryprocedure;
arbitration, 5126.23

Public empbyees' collective bargaining, disputes re-
garding agreement, arbination,.4117.14

Public improvament contrects, absence of,dispute
resolution provision, 153.62

Public imptovements, awaid aird execution of coo-
tmct, dispute procedures,153.12

Public improvements, yserow; of money due under
contmct,.dispute, arbitration, 153.63

Public .impmvements,. underground utilities, dis-
putes, arbitration, 1$3,64

Library References

Arbitration^10,23.9-
WestlawTopicNo.33. , . .. , - -
C.J.S. Arbitration §§ 49, 53.to 54; 57, 59. , .. - -

Research References

Errcyclopedias OH Jur. 3d Employmen[ kelations ¢ 536, Enforce-

OH Iur.3d Altema6ve DisputeResoiution § 207, mentofArbitratiqnAgreqments-
Distinguished from Appraisement. Fonus

OHIur. 3d Alternative Dispute Resolution § 212, Ohio Forms Legal and Buslp,ess §• 12A:1, in Gener-
The Ohio Arbitration Act al.

OH Ju€: 3d Alternative Dispute; Resolution.§ 217, Ohio Foinu Legal and Business §12A:3, Statutory
Generally;, Necessity of Submission. . . ,, Arbitration. . ..

OH Iur: 3d Altemative Dispute Resolution § 22•1; . Ohio Forms Legal and• Business §I2A56, Agree-
Constmetion and Effect of Agreements to Atbi.. ._wnt to Axbitrate Pending ActioirStay bf. Action.
trate.

OH Jur. 3d Altemative Dispute Resolution § 225, Ohio Jurispnrdence Pleading.andFtactice* Forms

. Waiver or Loss of Right to Arbitrate. . ,.,,.t . § 98:9, Stay of Court Action-Finafity.

OH Jur..3d Attemative Dispute; R^esolution ¢226; -r= Otuq,Jurisprudence PlSading ^and Practiqb Forms
:: Waiver or Loss,of % t to Arbitrate- § 98i15, AppellafeReview.gh Effi^t:qf. :
Participation as Fstoppel. .., Ohio lurispnidence Pleading aiul Pracpce. Forms

OH Ilsrr, 3d%AlternativsDispute Resolution § 244; _ § 98:27, Motion for Stay of Action$ubject to
Effect on Right to Bring Suit; Stay of Prooeed„ ^tratidn.
inga Ttratises and Practice Aids

.OII".iur.3tbNternativc:Dispute Resolution § 245,.:'.IGlein,Darling,-.& Teiaz;Baldwitn's phio.Practice
-0ua1 Oiounds for Contract Revooa6on::.. - .. . - Civit Practice i?Iv1S; § 4:55, Motion tqStay Pro-

OH••Jur- 3d AlternativeDispute Resolutioli § 249icePdings.YendingA..*itration.
StayqfTrlaL • . . - , - Kfein, Daazling &_3'er4.Baldwin's.Qliio;Praciice

OH Jw. 3d Alternative Dispute.Re'solution § 253,; -^ pS^trce ^§ 4:56, Oxder Staying Pro-
Court Order Compeilutg. Arlutr4tion=Required. ceedings Pending 4lrbit;ati9n. . .
Notice. Sowald & Morganstern, Baldwin's Ohio Pmctice

OH Iur. 3d Appellate-•Revieiv § 66, Rulirtgs oi Domestic Relations Faw §1:9; •F¢bittation uf
Continuances and Stay Applicatiqtts. iQnteauptial Agreement$. ^ _ -

OtTJut.3d-ConsuinerdeBorrower Protectiou § 71," I,ASC/OSLSA, Ohid Consumeri Law ¢'2Ia; Intro-
CheckColleilion Charg'es. . . .-.. duction.

OH Iur: 3d Contraets ¢105, Implied Waiver, Hs-" LASC/OSISA, Ohio Consumer Lavi§.21:3, Ohio
toppel- . . . Arbitration Act-Applicability. . - 1.
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ARBITRAq'fON

guage contained in leh.se and sublease. Zaremba
properties Berea Uo., v. Cuyahoga Metro. 1-lous.
Auth. (Ohio App. g,Dist, Cuyahoga, 04-21-20p5)
No. 84941, 2005-Ohio-1851, 2005 WL 914695, Un-
reported. Arbitration a 23.9

Whether contract between plumbing coumpany
and uniform rental company was valid and etiforce-
abte was a question to be settled by arbitration,
rsther thatr by couit in declaratory judgment action,
whereparties' cuntrau contained broad arbitration
clause, and evideace of fraudulent inducement was
presented only with regard to the contract as a
wbole; and.uot with regardYo the arbittation clau"se
itsclf" Lou Carbone Ptumbing, fnc v.Domestic
Linen Supply &. Iaundry Co. (Ohio App. 11 Dist.,

2711.03

TmmbuB, 12-20-2002) No. 2002-T-0026,
2002-Ohio-7169, 2002 WL 31862330, Unreported,
Arbitration ^ 23.13

Where trial oourt erroneously refused to enforce
arbitration clause in contract for purchaae of used
automobile on gmund that buyer sought rescission
based on alleged fraudutent inducement. that was
not specitic to arbitration clauge, remand was re-
quired for detqtniination as to whether arbitration
provision was unconscionable in light of buyer's
allegations that dealeiship falselyinformed buyei
prior to transaction that -car had never been in
wreck. Battle v. Bill Swad Chevrotet, lno. (9hiq
App, 10 Dist, 09-29-2000) 140 Ohio App.3d 185,
746 N.E.2d 1167. Arbitration t+? 23.30

2711-03 lrnforring arbitration agreement

(A) -T7te party aggrieved by the alleged failure of another to perform under a written
agreement for arbitration may petition any court of common pleas having jurisdiction of the
party so failing to-perform for an order directing that the arbitration proceed in the manner
provided for in the written.agreement. Five days' notice in writing of that petition shallbe
served upon the party in default. Service of the notice sha11 be made in the manner pmvided
for the service ofasumuions. `The court shall hear the parties, and; upon being satisfied that
the making of the agreetrientforarbitration or the failure to comply with the agreement is riot
in issue, the court-shall make an ordet directing the parties to proceed to arbitration in
accordance with the agreement

(B) If the making of the arbitration agreement or the failureto performit.is in issue in a
petitionfiled -under division'(A) of this section, the court sitall proceed summarily to the trial
of that issub. If no jtiry trial is demanded as provided inthis division, the court shall hear and
deterrttine tltat is.sue: Bxcept^ae provided:in divislott (C) of this section, if the issue of the
making of the arbitration agreement or the failure to perform it is raised, either party, on or
before the return day of the ubtice of fhe petDfion; ulay demand a jury trial of that issue. Upon
the party's" demand for. a jury tti4 the,court• shalt make.an.orderreferringthe.issue .to a jury
called and intpaneled in the mauner provided in civil actions. If the jury finds that no
agreement in writing for arbitration was made or that •thete is no default in proceeding under
the agreement, the proceeding shallbe. disnvssed. 'if' the jury finds that an agreement for
arbitration was imade in writing and that there is a default in proceeding under the agreement,
the court sha0 make an order summarily,direeting-the parties to proceed with ttie arbitration in
accordance with that agreement. - " -

(C) If awritteti agreement for arbitratiori' iS ineludett'in a commercial construction contract
and the ntaking of the arbitration agreement or the failure to perform it is in issue in a petition
filed tinder division (A) of this sectiot5, theeourt shall proceed summarily to the ftial of that
issue, and the court shaIl hear atid detei-tuftrie that issue.

(20(10 H 401; eff. 3-15-01; 132 v S 33,.off. 9-12-67;. 1953 H' 1; GC 12148=3)-

' liistoiical and Statutory Notes - _ "

Pre-1953 H 1Ameadrµeyls:, 114 v 138; .§3-. inserted "Except as piovided in division (C) of tfiiS
Amendment Notei 2000 fi-001 designated xlivi- section," and substituted "the petition" for °appji_

sion (A) and substituted"that petition": for "such cation" therein; added diyision. (C); an{(.;rnade
application'" therein;: mdesignated division: ($).•and other nonsubstanlive qhanges.

LibraiyRefereoees

Arbitmtioh ^23; 23.L23.7, 23.11. " .

Wtsitavi'^'opic No. 33. " " "
C:1.S.. Arbitration.$4• 62. to.66,tG8 to 69,72 to 71
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R.C. § 2711.06

Baldwin's Ohio Reviseq Code Annotated Currentness

Title XXVII. Courts--General Provisions--Special Remedies

KZChaoter 2711. Arbitration (Refs & Annos)

%General Provisions

*2711.06 Powers and duties of arbitrators; subpoena of witnesses, failure to obey

When more than one arbitrator is agreed to, all the arbitrators shall sit at the hearing of
the controversy unless, byconsent in writing, all parties agree to proceed with the
hearing with a less number. The arbitrators selected either as prescribed in sections
2711.01 to 2711.15, inclusive, of the Revised Code, or otherwise, or a majority of them,
may administer oaths or affirmations to witnesses, fix the time and place of their
hearings, adjoum their meetings from day to day or for a longer time, and also from
place to place, and may subpoena in writing any person to attend before any of them as
a witness and in a proper case to bring with him any book, record, document, or paper
which is deemed material as evidence in the case. The fees for such attendance shall be
the same as the fees of witnesses in the court of common pleas. The subpoena shall issue
in the name of the arbitrators, or a majority of them, and shall be signed by the
arbitrators, or a majority of them, and shall be directed to said person and shafl be
served in the same manner as subpoenas to appear and testify before such court. If any
person so subpoenaed to testify refuses or neglects to obey such subpoena, upon
petition, the court of common pleas in the county in which such arbitrators, or a. majority
of them, are sitting may compel the attendance of such person before said arbitrators, or
punish said person for contempt in the same manner provided for securing the
attendance of witnesses or their punishment for neglect or refusal to attend in such
court.

(1953 H 1, eff. 10-1-53; GC 12148-6)

HISTORICAL AND STATUTORY NOTES

Pre-1953 H 1 Amendments: 114 v 139, § 6
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R.C. § 2711.07

Baldwin's Ohio Revised Code Annotated Currentness

Title XXVII. Courts--Genefal Provisions--Speclal Remedies

VChapter2711. Arbitration (Refs & Annos)

VGeneral Provisions

*2711.07 Depositions

Upon petition approved by the arbitrators, or by a majority of them, the court of common
pleas In the county in which such arbitrators, or a majority of them, are sitting may direct
the taking of depositions to be used as evidence before the arbitrators, In the same
manner and for the same reasons as provided by law for the taking of depositions In suits
or proceedings pending In such court.

(1953 H 1, eff. 10-1-53; GC 12148-7)

HISTORICAL AND STATUTORY NOTES

Pre-1953 H 1 Amendments: 114 v 140, § 7
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R.C. § 2711.08

Baldwin's Ohio Revised Code Annotated Currentness
Title XXVII. Courts--General Provisions--Special Remedies
VChaoter 2711. Arbitration (Refs & Annos)
'RAward

4+2711.08 Award must be In writing

The award made in an arbitration proceeding must be in writing and must be signed by a
majority of the arbitrators. A true copy of such award without delay shall be delivered to
each of the parties in interest. The parties to the arbitration agreement may designate
therein the county in which the arbitration shall be held and the award made.

(132 v S 33, eff. 9-12-67; 1953 H 1; GC 12148-8)

HISTORICAL AND STATUTORY NOTES

Pre-1953 H 1 Amendments: 114 v 140, § 8
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R.C. § 2711.09

Baldwin's Ohio Revised Code Annotated Currentness

Title XXVII. Courts--Generel Provisions--Special Remedies

VChaoter 2711. Arbitratlon (Refs& Annos)

%Award

02711.09 Application for order confirming the award

At any time within one year after an award in an arbitration proceeding is made, any
party to the arbitration may apply to the court of common pleas for an order confirming
the award. Thereupon the court shall grant such an order and enter judgment thereon,
unless the award is vacated, modified, or corrected as prescribed in sections 2711.10 and
2711.11 of the Revised Code. Notice In writing of the application shall be served upon the
adverse party or his attorney five days before the hearing thereof.

(1976 H 143, eff. 8-31-76; 132 v S 33; 1953 H 1; GC 12148-9)

HISTORICAL AND STATUTORY NOTES

Pre-1953 H 1 Amendments: 114 v 140, § 9
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R.C. § 2711.10

Baldwin's Ohio Revised Code Annotated Currentness

Title XXVII. Courts--General Provisions--Special Remedies

'3Chauter 2711. Arbitration (Refs & Annos)

sil/acating, Modifying, and Correcting Award

*2711.10 Court may vacate award

In any of the following cases, the court of common pleas shall make an order vacating
the award upon the application of any party to the arbitration If:

(A) The award was procured by corruption, fraud, or undue means.

(B) There was evident partiality or corruption on the part of the arbitrators, or any of
them.

(C) The arbitrators were guilty of misconduct in refusing to postpone the hearing, upon
sufficient cause shown, or in refusing to hear evidence pertinent and material to the
controversy; or of any other misbehavior by which the rights of any party have been
prejudiced.

(D) The arbitrators exceeded their powers, or so imperfectly executed them that a
mutual, final, and definite award upon the subject matter submitted was not made.

If an award is vacated and the time within which the agreement required the award to be
made has not expired, the court may direct a rehearing by the arbitrators.

(1969 H 1, eff. 3-18-69; 132 v S 33; 1953 H 1; GC 12148-10)

HISTORICAL AND STATUTORY NOTES

Pre-1953 H 1 Amendments: 114 v 140, § 10
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R.C. § 2711.11

Baldwin's Ohio Revised Code Annotated Currentness

Title XXVII. Courts--General Provisions--Special Remedies

^`l1Chaoter 2711. Arbitration (Refs & Annosl

VVacaGng, Modifying, and Correcting Award

112711.11 Court may modify award

In any of the following cases, the court of common pleas in the county wherein an award
was made in an arbitration proceeding shall make an order modifying or correcting the
award upon the application of any party to the arbitration if:

(A) There was an evident material miscalculation of figures or an evident material
mistake in the description of any person, thing, or property referred to in the award;

(B) The arbitrators have awarded upon a matter not submitted to them, unless it is a
matter not affecting the merits of the decision upon the matters submitted;

(C) The award is imperfect in matter of form not affecting the merits of the controversy.

The order shall modify and correct the award, so as to effect the intent thereof and
promote justice between the parties.

(1953 H 1, eff. 10-1-53; GC 12148-11)

HISTORICAL AND STATUTORY NOTES

Pre-1953 H 1 Amendments: 114 v 141, § 11
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R.C. § 2711.15

Baldwin's Ohio Revised Code Annotated Currentness

Title XXVII. Courts--General Provisions--Special Remedies

'NChapter 2711. Arbitration (Refs & Annos)

V1lacating, Modifying, and Correcting Award

*2711.15 Appeal

An appeal may be taken from an order confirming, modifying, correcting, or vacating an
award made in an arbitration proceeding or from judgment entered upon an award.

(1953 H 1, eff. 10-1-53; GC 12148-15)

HISTORICAL AND STATUTORY NOTES

Pre-1953 H 1 Amendments: 114 v 142, § 15
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ACT SUMMARY

• Eliminates the right of a party aggrieved by the alleged failure of another to

perform under an arbitration agreement in a commercial construction contract to

have a jury trialof the issueof whether there is an arbitration agreement or

whetherthere is a failure to perform under the agreement for arbitration and
provides that the court must hear and determine that issue.

_• Provides that only an order that denies (not an order that grants) a stay of a

trial of any action pending arbitration under an arbitration agreement in a

commercial construction contract is a final, appealable order.

CONTENT AND OPERATION

Enforcing arbitration agreement

Prior law

Under the continuing Arbitration Law, a party who is aggrieved by the alleged

failure of another to perform under a written agreement for arbitration may

petition any court of common pleas having jurisdiction of the party so failing to

perform for an order directing that the arbitrationproceed in the manner provided

for in the agreement. Five days' notice in writing of the application must be

served upon the party in default in the manner provided for the service of a

summons. The court must hear the parties, and, upon being satisfied that the

making of the agreement for arbitration or the failure to comply with the

agreement is not in,issue, the court must make an order directing the parties to

proceed to arbitration in accordance with the agreement.

0 . 2007 Thomson/West_ No Claim to Orig. U.S. Govt. Works.
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Under prior law, if •the making of the arbitration agreement or the failure to

perform it was in issue in a petition as described in the preceding paragraph, the

court was required to proceed summarily to the trial of the issue. The court was

required to hear and determine that issue if no jury trial was demanded. On or

before the return day of the notice of application, either party could demand a

jury trial of the issue of the making of the arbitration agreement or the failure

to perform it_ If a jury trial was demanded, the court was required to make an

order referring the involved issue to a jury. The jury was called and impaneled in

the manner provided in civil actions. if the jury found that no agreement in

writing for arbitration was made or that there was no default in proceeding under

the agreement for arbitration, then the proceedingon the issue was required to be

dismissed. If the jury found that an agreement for arbitration was made in writing

and that there was a default in proceeding under the agreement for arbitration,

the court was required to make an order summarily directing the parties to proceed

with the arbitration in accordance with the agreement. (R.C. 2711.03.)

Operation of the act

The act eliminates a party's right to demand a jury trial of the issue of whether

there is a written agreement for arbitration or whether there is a failure to

comply with the agreement to arbitrate when the party who is aggrieved by an

alleged failure to perform under a written agreement for arbitration that is

included in a commercial construction contract (see "Definition," below) files a

petition in a court of common pleas for an order directing that the arbitration

proceed in the manner provided for in the agreement. The act provides that if a

written agreement for arbitration is included in a commercial construction

contract and if the making of the arbitration agreement or the failure to perform

it is in issue in the petition, the court must proceed summarily to the trial of
that issue, and the court must hear and determine that issue. (R.C. 2711.03(C).)

Appealability of court order pertaining to stay of trial

Continuing law

Under the continuing Arbitration Law, if any action is brought upon any issue

that is referable to arbitration under an agreement in writing for arbitration,

the court in which the action is pending must order the stay of the trial of the
action until the arbitration of the issue has been had in accordance with the

agreement if all of the following apply: (a) one of the parties makes an

application for stay of the trial, (b) the applicant for the stay is not in

default in proceeding with arbitration, and (c) the court is satisfied that the

issue involved in the action is referable to arbitration under the agreement in

wr.iting.for arbitration. An order that grants or denies a stay of a trial of any

action pending arbitration, including, but not limited to, an order that is based

upon a determination of the court that a party has waived arbitration under the

arbitration agreement, is a final order and may be reviewed, affirmed, modified,

or reversed on appeal pursuant to the Rules of Appellate Procedure and, to the

extent not in conflict with those rules, R.C. Chapter 2505. (Appeals Law). (R.C.
2711.02.)

Operation of the act

® 2007 Thomson/West. No Claim to Orig. U.S. Govt. Works.
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under the act, if an:.action is brought upon any issue that is referable to

arbitration under an agreement in writing for arbitration that is included in a

commercial construction contract ( see "Definition," below), only an order that
denies (not an order that grants) a stay of a trial of the action pending
arbitration, including, but not limited to, an order that is based upon a

determination of the court that a party has waived arbitration under the

arbitration agreement, is a final order and may be reviewed, affirmed, modified,
or reversed on appeal pursuant to the Rules of Appellate Procedureand, to the
extent not in conflict with those rules, R.C. Chapter 2505- (R.C. 2711_02(D).)
(See coMMENT 2.)

Defini ti on

For purposes of its provisions, the act defines "commercial construction

contract" as any written contract or agreement for the construction of any

improvement to real property, other than an improvement that is used or intended

to be used as a single-family, two-family, or three-family detached dwelling house

and accessory structures incidental to that use (R-C. 2711.02(A)).

HISTORY

ACTION DATE JOURNAL ENTRY

Introduced 06-24-99 p- 965
Reported, H. Civil & Commercial Law 04-04-00 p- 1753
Passed House ( 95-01 05-02-00 pP- 1848-1849
Reported, S. Judiciary 11-16-00 P- 2250
Passed Senate (33-0) 11-16-00 p- 2264

[FNal). The Legislative Service Commission had not received forma2 notification
of the effective date at the time this analysis was prepared.

OH B. An-, 2000 H.B. 401

END OF DOCUMENT
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9 U.S.C.A. § 2

United States Code Annotated Currentness
Title 9. Arbitration (Refs F^Annos)
`WChaoter 1. General Provisions

2. Validity, irrevocability, and enforcement of agreements to arbitrate
a.

A written provision in any maritime transaction or a conttact evidencing a transaction
involving commerce to settle by arbitration a controversy thereafter arising out of such
contract or transaction, or the refusal to perform the whole or any part thereof, or an
agreement in writing to submit to arbitration an existing controversy arising out of such a
contract, transaction, or refusal, shall be valid, irrevocable, and enforceable, save upon
such grounds as exist at law or in equity for the revocation of any contract.

CREDIT(S)

(July 30, 1947, c. 392, 61 Stat. 670.)

HISTORICAL AND STATUTORY NOTES

Revision Notes and Legislative Reports

1947 Acts. House Report No. 255, see 1947 U.S. Code Crong. Service, p. 1515.

Derivation

Act Feb. 12, 1925, c. 213, § 2, 43 Stat. 883.
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9 U.S.C.A. § 3

United States Code Annotated Currentness
Title 9. Arbltratlon (Refs &Annos)

VChaoter 1. General Provisions

!*§ 3. Stay of proceedings where issue therein referable to arbitration

If any suit or proceeding be brought in any of the courts bf the United States upon any
issue referable to arbitration under an agreement in writing for such arbitration, the court
in which such suit is pending, upon being satisfied that the issue involved in such suit or
proceeding is referable to arbitration under such an agreement, shall on application of
one of the parties stay the trial of the action until such arbitration has been had in
accordance with the terms of the agreement, providing the applicant for the stay is not in
default in proceeding with such arbitration.

CREDIT(S)

(luly 30, 1947, c. 392, 61 Stat. 670.)

HISTORICAL AND STATUTORY NOTES

Revision Notes and Legislative Reports

1947 Acts. House Report No. 255, see 1947 U.S. Code Cong. Service, p. 1515.

Derivation

Act Feb. 12, 1925, c. 213, § 3, 43 Stat. 883.
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9 U.S.C.A. § 4

United States Code Annotated Currentness

Title 9. Arbitration (Refs Re Annos)

71111Chaoter 1. General Provisions

•f'§ 4. Failure to arbitrate under agreement; petition to United States court having jurisdiction for
order to compel arbitration; notice and service thereof; hearing and determinaUon

A party aggrieved by the alleged failure, neglect, or refusal of another to arbitrate under
a written agreement for arbitration may petition any United States district court which,
save for such agreement, would have jurisdiction under Title 28, in a civil action or In
admiralty of the subject matter of a suit arising out of the controversy between the
parties, for an order directing that such arbitration proceed in the manner provided for in
such agreement. Five days' notice in writing of such application shall be served upon the
party in default. Service thereof shall be made in the manner provided by the Federal
Rules of Civil Procedure. The court shall hear the parties, and upon being satisfied that
the making of the agreement for arbitration or the failure to comply therewith is not in
issue, the court shall make an order directing the parties to proceed to arbitration in
accordance with the terms of the agreement. The hearing and proceedings, under such
agreement, shall be within the district in which the petition for an order directing such
arbitration is filed. If the making of the arbitration agreement or the failure, neglect, or
refusal to perform the same be in issue, the court shall proceed summarily to the trial
thereof. If no jury trial be demanded by the party alleged to be in default, or if the matter
in dispute is within admiralty jurisdiction, the court shall hear and determine such issue.
Where such an issue is raised, the party alleged to be in default may, except in cases of
admiralty, on or before the return day of the notice of application, demand a jury trial of
such Issue, and upon such demand the court shall make an order referring the issue or
issues to a jury In the manner provided by the Federal Rules of Civil Procedure, or may
specially call a jury for that purpose. If the jury find that no agreement In writing for
arbitration was made or that there is no default in proceeding thereunder, the proceeding
shall be dismissed. If the jury find that an agreement for arbitration was made in writing
and that there is a default in proceeding thereunder, the court shall make an order
summarily directing the parties to proceed with the arbitration In accordance with the
terms thereof.

CREDIT(S)

(July 30, 1947, c. 392, 61 Stat. 671; Sept. 3, 1954, c. 1263, § 19, 68 Stat. 1233.)

HISTORICAL AND STATUTORY NOTES

Revision Notes and Legislative Reports

1947 Acts. House Report No. 255, see 1947 U.S. Code Cong. Service, p. 1515.

1954 Acts. Senate Report No. 2498, see 1954 U.S. Code Cong. and Adm. News, p. 3991.

Derivation

Act Feb. 12, 1925, c. 213, § 4, 43 Stat. 883.

References in Text
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Federal Rules of Civil Procedure, referred to in the text, are set out in Title 28, Judiciary
and Judicial Procedure.

Amendments

1954 Amendments. Act Sept. 3, 1954, brought provisions into conformity with present
terms and practice.
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9 U.S.C.A. § 10

United States Code Annotated Currentness

Title 9. Arbitration (Refs &Annos)

'llChaoter 1. General Provisions

n1§ 10. Same; vacation; grounds; rehearing

(a) In any of the following cases the United States court in and for the district wherein
the award was made may make an order vacating the award upon the application of any
party to the arbitration--

(1) where the award was procured by corruption, fraud, or undue means;

(2) where there was evident partiality or corruption in the arbitrators, or either of them;

(3) where the arbitrators were guilty of misconduct in refusing to postpone the hearing, upon sufficient cause
shown, or in refusing to hear evidence pertinent and material to the controversy; or of any other misbehavior
by which the rights of any party have been prejudiced; or

(4) where the arbitrators exceeded their powers, or so Imperfectly executed them that a mutual, final, and
definite award upon the subject matter submitted was not made.
[(5) Redesignated (b)]

(b) If an award is vacated and the time within which the agreement required the award
to be made has not expired, the court may, in its discretion, direct a rehearing by the
arbitrators.

(c) The United States district court for the district wherein an award was made that was
issued pursuant to section 580 of title 5 may make an order vacating the award upon the
application of a person, other than a party to the arbitration, who is adversely affected or
aggrieved by the award, if the use of arbitration or the award is clearly inconsistent with
the factors set forth in section 572 of title S.

CREDIT(S)

(July 30, 1947, c. 392, 61 Stat. 672; Nov. 15, 1990, Pub.L. 101-552. 5 5, 104 Stat.
2745; Aug. 26, 1992, Pub.L. 102-354. 5 5(b)(4). 106 Stat. 946; May 7, 2002, Pub.L.
107-169. 5 1. 116 Stat. 132.)

HISTORICAL AND STATUTORY NOTES

Revision Notes and Legislative Reports

1947 Acts. House Report No. 255, see 1947 U.S. Code Cong. Service, p. 1515.

1990 Acts. Senate Report No. 101-543, see 1990 U.S. Code Cong. and Adm. News, p.
3931.

1992 Acts. House Renort No. 102-372, see 1992 U.S. Code Cong. and Adm. News, p.
830.

Revision Notes and Legislative Reports

2002 Acts. House Report No. 107-16, see 2002 U.S. Code Cong. and Adm. News, p. 138.

058



68xrx Coxattrsss, I HOUSE OI+' ItBPItESENTATIDES. . ^: Riaoirr .
Iat'S'easion: . No. 96..

TO•VALIUIITE CER.TdaN A.G.R.E EMENTS FOR AItBITRATION.

Jexunax 24, 1924.-Referred to tbe House. Calendar and ordered to be printed.

Mr. GnAnnar of Pennsylvania,: from the Committee on the Judiciary,
submitted the following

REPORT.

[To accompeny H. R. 646.1

Thepurpose of this:bill is to make valid and enforcible agreements
for arbitration contained in contracts involving interstate commerce
or Ritlain the jiirisdiction or admiralty, or which may.

be the subject.
of litigation in the Federal courts. It Nvas drafted by a committee
of the American Bar Association and is s ponsored by that a^socia-
t:on :and^by a large number of trade bodies whose representatives
appeared ;before the committee on the hettring. Thore was no
opposition to tlie bill before the committee.

e matter is properly the subject.of Federal action: Whether
an agreem'erit for arbitration shall be enforced or not is a question
of procedura to'be determined by . the Iaw court in ivhich the pro-
ceeding is .broiight and not one of substantiveIaw to be doternuned
by the law of the forum in which the contract is mado. Before
such contracts could be; enforced in the Federal courts, therefore
this; law Ls;essential,_ . The bi1T declares that:such agreements.sha)i
be recogruzett:.andenforced'by the co,urts of the United States: " Tlie
reinedy fonhded'.also upon the Federal control' over..interstate
commerce and over adnuralty. The control over interstate coni-
merce reaches not only the actual physieal interstate shipmenu of
goods but also contracts relating to interstate commerce.

Arbitration agreements are purely matters of. contract, and the
effect of the bill is simply to make the contractin g party live up to
his agreement: He can no longer refuse to perform his contract
when it: becoines disadvantageous to him. 11n arbitration agree-
ment is placed upon the same footing as other..contraats, vhere it
belongs. '

The need for the law arises from an anachronism of our American
law. Some centuries ago, because of the jealousy of the English
courte for their own jurisdiction, they refused to enforce specifie
agreements to arbitrate upon tlie ground that the courts were thereby
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^L TO VALIbATE CEItTAIN AOREEMENT`S FOR ARSITRAT&N.

ousted from-their.jurisdiction:. T'nis.jealousv aurvived for so lon a
period that the principle became. firmlv embedded in the English
cornmon law hnd was adopted with it bp tiie Americnn courts. . The
courtshave,.felt:.that;the precedent was too strongl p- fixed: to be
ovorturned without legislative enactment, although they ie.ve fra-
quently criticised the rule and recoj;nized its illogical nature aitd the
mlustice_which.results from it. The bill declares simply.that such
agreements for arbitration shall be enforced; axid provides a pro= `
cedurc in the. Federai courts #or their enforcement: The procedure
is very si^aplet followm' g the .lines of o:ilihary motion. procedure,
reducing teclnucali ty, delay, and expense to a mimmum and . at the .
same time safeguarding the.righJs of the parties. 1'here is .provided.
a metliod: €or the summary trial .of any. claim tIiat; nc aibitration..
agreement ever w:.s made, . and there is also provided a hearing if .
the defeated party contends that the award was secured by fraud
or other corruption- or undue infiuence or. that some. evident mis-
take:not affectrng the merits exists in t'he award.. If the parties to
the arbitration are willing to proceed under it, the y. need not resort
to the courts at all. If one party is recalcitrant, he.can no longer
escape his agreement, but his rights are amply protected. At the
same time the party willing to perform his contract for arbitration
is not subject to the delay and costof litigation. Machinery is pro-
vided for the prompt determination of his claim for arbitration and
the arbitration proceeds without interference by. the court. The
award may then be entered as a:judginent; subjcct to attack by the
other pn-rty for fraud an.d corruption and similar undue influenoe,
or for palpable error in form.

To-secure jurisdiction for arbitration, however; service of. process
must be made personally, so that tt(:re is.no danger that a defendant,
having.anhonest defense, will be c:Jed uponto defend his ease at a
distance under a disadvantRger Ti^-e proceeding will be commenced
practically as any action is now commencea iii the Federal courts.

In view of the strong. support of commercial and legal bodies, the
entire lack of opposition beforo the committee, the obvious justice of
the result sought to be attained, and the evident propriety and noces-
sity of Federal action, we snbmit that the bill should become law.
It is practically appropriate that the action should be taken at this
time when there is so much agitation agoiiist the costliness and
delays of litigation. - These matters can be largely eliminated by
Z oments for arbitration, if arbitration agreements arg madg vP_l;d

enforceable.

0
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Ca;^endar 1^'©
68.rn''Coxaxn'ss ^ SEN:9:TE

Ist Session

569
( R)^roux

No.536

TO MAKE VALID.AND ENFORCEABLE CERTAIN AGREE-
14.IENTS FOR ARBITRATION

MeY 14, 1924.-0rdered to be printed .

Mr. STExr.rrra, from the Committee. .on the Judiciary, submitted the
following

REPORT

[To accompany S. 10051

The.Committee on the Judiciary, to e:hom was referred the
biIl (S. 1005) to make valid and enforceable. written provisions or
agreementa for. arbitration of disputes arising out of contracts,
maritiime tre.nsactions, or commerce. among the States or Territo-
ries or with foreign nait na; report : the same back with certain
amendmenEs, thereto and, as so amended, the com_*nittee recommend
that the liill dn pass. .

The amendnients are as follows:
In lines 6 and 7, page 1 of.the bill, strike out the words "or inter-

state:"
In line 6, section 2, page 2, strike.out.the words "contract or";

and in;line 7, section;2,.page 2,. after the word "or" iiisert the words
"a contract evidencing a"; and in line 9, on said page, stsike.out the
words "between the parties."

In line. 18, section 4, page 3, after the word "agreement" as it
Srst occurs 'vn said,line, znsert, the following proviso:

Prooided, That.the hearir.g.and proceedings ur.der such agreement shall be
within the district in which the petition for an order directing such arbitration
is filed:

C?npage6, strikeout section 8 of the bill.
Begannzng wit.h the word "^ That," in line 21, section 10, page .6,

strike out all downto and including. the word."attorneys" in li:ne 25.
On page 10,. strike.out section 14 of the bill.
On-page 11„ strike out section 16 of the bill.
Begunnmg, with section 9, renumber the sections following as

zequired.by the: strikk^ out of certain designated sections.
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2 TO MAKE VALIb ^()I{EE$iE1v16 FOS-A1t8ITItATION

The purpose of the bill is clea:rly set forth in section.2, which, .as
proposed to be amended, reads as followsi -

SEC. 2: Tilat u written provieion in. any maritime .trapsaction os a contract
. evidencing a transaction involving commerce to settle by arbitration a controversy
thereafter arising out: of such oontract or transaction, or the refusal to perform
the whole or any part thereof, o,r an'agreement in writing to submit to arbitration
nn existing, controversy arisin g out of such a contract, transaction, or refusal,
shall be valid, irrevocable, and enforceable, save upon such grounds as exist at
law or in equity for the revocation of any contraet.

The "maritime transactions or contracts," to' which the bill. will
apply, are defined in section, 1. .Likewise, the: definition of "com-.
merce" in the same section, shows to what contracts in interstate
or foreign conunerce the bill will be applicable.

It is not contended that eements to arbitrate have no validity
whatever. A party may b

agr
e liable in an action for damades for the

breach of an executory agreement to arhitrate; or, if the agreenient
has: been executed according to its " terms and an award made, the
appropriate action may be brought at law. or in equity to enforce the
award. . Both maritime contracts or transactions and contraets
involving interstate commerce are at least valid to. this ex.ent.

But it is-very old law that the performance of. a written agreement
to arbitrate would riot be:enforced in equity, and that if an action
at law were brought on the contract containin g the agreement
to arbitrate, such agreement could not be. pleaded in bar of the action;
nor would such an agreement be ground for a stay of proceedings
until arbitration was had. Further, the agreement was subject. to
revocation by either of the parties at any time before.. the award.
With this as the state of the law, such agreements were in large part.
ineffectual, and the party aggrieved by tlie refusal of the other party
to carry out the arbitration agreement was without adequate remedy.

Until reeently in England, and ûp to the present time in nearly,
if not. quite all, the States of the Union, such has been the law in
regard to arbitration agreements. The Federal courts have in the
main been governed by the same rules and; as a consequence, have
denied relief to the parties seekin g to compel the performance of
executory agreements to settle and determine disputes by arbitra-
tion. If the agreement to arbirtate is found in a maritime contract
or transaction, no action in admiralty for specific performance will lie,
for the simple reason that this court is without poiver to grant
equitable re:ief.

Various reasons have been given for these ancient rules of English
law, followed as they have been by our State and Federal courts.
Among these reasons were, first, the ex pressed fear on the part
of the courts that arbitration tribunals did not possess the means to
give full or proper redress, and also the doubt they entertained as
to their right to compel an unwilling party to submit his cause to
such a tribunal, thus denying to him the right to submit the same
to the ordinarv courts of justice for hearing and determination.
Second, the jealousy of their rights as courts, cou pled with the fear
that if arbitration agreements were to prevail and. be enforced, the
cour'a would be ousted of much of their jurisdiction. To what
extent thr. second reason influenced the first may be difficult to say;
but it is not unreasonable to suppose that a desire to retain if-not
extend, their jurisdiction had much to do with inspiring the fear

062



TO MAKE VALID'AGB.I;EMLNTB` Fo2i'ARBITRATION $

that. arbitration tribunala could not do justice between the parties:
And third, established precedent has had its large part of course in
parpetuating the old rules long after the courts themselvees oould
no longer see'that they were founded in reason or justice:

It has been< said that "arranpements. for avoiding the delay and
expense of litigation and'.referring a: dispute to friends or neutral
'persons area natural practice of whichtracesmay be found in any
state of society:' The .desire. to avoid the delay and expense of
litigation persists. The desire grows with time and as delays and
expenses increase. The settlem.ent of disputes by axbitration appeals .
to big biusiness and little b.usinessalike; to corporateiriterests as
well as to individuals: The Arbitratiori Society of America witb.
offices inthe city of New.York; has, through its arbitration tribunal,
settled more than 500. cases:during.its Iess tlian two years of existence.
In the New York Times of May 11 is found a brief 'resumo of the ,.
work accomplished. We :inc+•e the.fol;owing:

In contrast with the long time required by the eourts: with their egngested
calendars to settle a dispttte, the records-of the soeiety.show that the average
arbitration required but a -single.hearing; and occupied but a few hours of'the.
time of disputants, counsel, and witnesses. The cost to the disptttants was said
to be trifling as compared with the cost of litigation.

"Complicated controversies involving large sums of money, which, beyond
a reasonable doubt, if takento the eourts would have been fought througb years
of costly litigation, have been legally determined in this tribunal whose enlrv
rule of procedure is the rule of common sense, in from tivo to three weeks: '
the report states, "and the specially significant thing=just as significant as the
saving of time and money-is the fact that wide satisfactlon fias resulted from
the procedure. Winners and losers alike bear witness to this in letters on file
at the office of the society."

. The record made under the supervision of this society shows.not
only the great value of vbluntary arbitrations but the practical
iustice in the enforced arbitration of disputes where written agree-
ments for that purpose have been voluntarilp and solemniy entered
into.

The bill,. while relating to maritime transactions and to contracts
in interstate and foreign cominerce, follows the lines of the New
York arbitration law enacted in 1920; amended in 1921, and sus-
tained by the decision of the Supreme Court of the TJnited States
in the matter of the Red Cross Lrne v. Atlantic Fruit Co., rendered
February 18, 1924. .

Reference has been made herein to the definitions contaiiied in
the first section of the bill. The second section is set forth in full.

Section 3 provides for a stay of proceedings and arbitration in
any suit where it appears that the •issue involved is referable to
arbitration under the contract.

Section 4 provides a simple method for securing the perfortnanoe
of an arbitration agreement. The agqrieved party may apply to
the proper district court on five days notice, and the court will
order the:party to proceed. The eonstitutional right to a jury trial
is adec(uately safeguarded.

Section 5 provides for the manner of naming the arbitrators in
case the parties have failed to name them.

Section 6 provides for expedition in the matter of the hearing of
arbitration matters by the court.

Section 7 gives the arbitrators power to summon witnP-ssaes.
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Section. 9 protects libels and •seizures of vessels _in adiniralty
proceedings.

Sectibn 10 provides for the entry of a judgment where the garties
have a^ceed.tlYereto and for determilung the appropriate court

Section 11. provides that ar award may be vacated where it. was
pgocured:.by corruption;.#raud; or.undue means, .or.wliere ,there.:was
partiality or corruption ozi tho part of tho. arbitirators; or ^vhere .thay
have beon guilty of misoonduct or.have rofnsed to:hear evidence per-
tinent`and material t^ tlto controvorsy, or,ha^e,been gnilty of any
other. misbehavior.prejudicial-to tha rights of eithei party, or where
th®y have exceeded their powers.. ., . .

Section 12 gives -power to tha e.ourt ta :modify or correct the award .
tvhere thero was evidont material miscaleulation of ficrures, or. evident
material mistake in the-descTiption of any person, thing, or propsrt y ;
or where the arbitrators havo made an. award upon a matter not sub- .
rnitted to t,;em, or where the award is imperfect.in matter of form.

064


	page 1
	page 2
	page 3
	page 4
	page 5
	page 6
	page 7
	page 8
	page 9
	page 10
	page 11
	page 12
	page 13
	page 14
	page 15
	page 16
	page 17
	page 18
	page 19
	page 20
	page 21
	page 22
	page 23
	page 24
	page 25
	page 26
	page 27
	page 28
	page 29
	page 30
	page 31
	page 32
	page 33
	page 34
	page 35
	page 36
	page 37
	page 38
	page 39
	page 40
	page 41
	page 42
	page 43
	page 44
	page 45
	page 46
	page 47
	page 48
	page 49
	page 50
	page 51
	page 52
	page 53
	page 54
	page 55
	page 56
	page 57
	page 58
	page 59
	page 60
	page 61
	page 62
	page 63
	page 64
	page 65
	page 66
	page 67
	page 68
	page 69
	page 70
	page 71
	page 72
	page 73
	page 74
	page 75
	page 76
	page 77
	page 78
	page 79
	page 80
	page 81
	page 82
	page 83
	page 84
	page 85
	page 86
	page 87
	page 88
	page 89
	page 90
	page 91
	page 92
	page 93
	page 94
	page 95
	page 96
	page 97
	page 98
	page 99
	page 100
	page 101
	page 102

