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Notice of Appeal of Appellant Allstate Insurance Company

Appellant, Allstate Insurance Company, hereby gives its Notice of Appeal to the
Supreme Court of Ohio from the judgment of the Eighth District Court of Appeals, entered in
Case No. CA-06-087781 on January 29, 2007. (See, Judgment attached hereto as Exhibit “A”)

Pursuant to Supreme Court Practice Rule II, Section 1(A)(3), this is an appeal that raises
a question of public or great general interest. A Memorandum in Support of Jurisdiction has

been simultaneously filed with this Notice of Appeal.
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Certificate of Service

I certify that a copy of the Notice of Appeal of Appellant, Allstate Insurance Company
was sent by regular U.S. mail on the {ﬁ day of March, 2007, to Thomas 1. Michals, Esq,,
Deneen Lamonica, Esq., and Anthony F. Stringer, Esq., Counsel for Appellee, at Calfee, Halter
& Griswold, LLP, 1400 McDonald Investment Center, 800 Superior Avenue, Cleveland, Ohio

44114-2688.
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EIGHTH APPELLATE DISTRICT
' COUNTY OF CUYAHOGA

JOURNAL ENTRY AND OPINION
No. 87781

ALLSTATE INSURANCE COMPANY
PLAINTIFF-APPELLEE

CLEVELAND. ELECTRIC ILLUMINATING
COMPANY

DEFENDANT-APPELLANT

JUDGMENT: -
REVERSED AND REMANDED |

Civil Appeal from the
Cuyahoga County Court of Common Pleas
Case No. CV-554692
BEFORE: Calabrese, P.J., Kilbane, J., and Blackmon, J.
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N.B. This entry is an announcement of the court’s decision. See App.R. 22(B), 22(D)

and 26(A); Loc.App.R. 22. This decision will be journalized and will become the

judgment and order of the court pursuant to App.R. 22(E) unless a motion for
reconsideration with supporting brief, per App.R. 26(4), is filed within ten (10) days of
the announcement of the court’s decision. The time period for review by the Supreme
Court of Ohio shall begin to run upon the journalization of this court’s announcement
of decision by the clerk per App.R. 22(E). See, also, 8.Ct. Prac.R. II, Section 2{A)1).
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ANTHONY O. CALABRESE,'JR., P.J.

Defendant-appellant, Cleveland Electric Mluminating Company (“CEI),
appeals the decision of the trial .cdurt. Having reviewed the arguments of the
parties and the pertinent law, we reverse -and remaid to the lower court.

| L

According to the cas’e; this subrogation action was filed by plaintiff—
appellee, Allstate Insurance Company (“Allstate”), as subrogee of Margaret |
Hartié and Anna Kaplan, against CEl on Februgry 14, 2005, alleging negligence
for a fire that damage& the duplex residences of I-iarris and Kaplan on July 20,
2003, Both Harris and Kaplan submitted a claim for damages under their
respective homeowner's insurance policies. Allstate paid Harris $149,357.34 and
pé.id Kaplan $12,435.13 for damages.

On ;Tuly' 20, 2005, CEI filed a motion to dismiss, asserting that the Public
Utilities Com'mission of Obhio (PUCO) possessed e:xclusive subject matter
j-Urisd'iction.over Allstate’s negligénce claim. A]lstate filed its memorandum in
oppt)siﬁon to CEI's motion to dismiss on' August 5, 2005, The trial court denied
CEls motion on ‘August 10, 2005, ruling that it did have subject matter
jurisdiction .over Allstate’s claim. After engagingin wr-itte-n and oral discovery,
CEI ﬁled 1ts motion for suminar& judgment, alleging in part that it 0‘va ed 1o duty

to affirmatively act 1n the protection of the Harris and Kaplan properties, and
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that there is ﬁot evidence as to the standard of care or breach thereof to
establish it as a prozimate cause of the fire.

Allstate filed its response and memorandum in opposition to CET’s motion
for surhinary judgment on December 15, 2005. The trial court denied CEI's
" motioh on Dec’embe'r 16, 2005. On December 28, 2005, CEI filed a motion for

reconsideration of the trial court’s denial of its moﬁons‘ to _dismisé and for
summary judgment, which the trial court denied on December 30, 2005.

A final pretrial conference was held on January 4, 2006, and the parties
were ordered to file any .motions in limine by January 9, 2006. The trial court
issued a ruling oﬁ the motions in limine onJanuary 12, 2006, iﬁcluding granﬁng
Allstate’s motion in limine to exclude CEI from presenting evidence that it was

not Iiablé because the customer’s tree limb fell on the wire, pulliﬁg the service
mast away from the house. Jury t;-ial began on January 17, 2006.

On January 19, 20086, Allstate rested its case in chief and CEI moved for
a directed verdict, which the trial court denied. CEI presented its ca’ée,
concluding on January 20, 2006. After closing arguments, the case was

- submitted to the jﬁry who returned a verdict on January 20, 20086, fi;djng CEI
100 percent negligent and awarding Allstate the full $161,792.47 in damages.

This appeal ensued.

W28 WOT770
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According to the facts, on July 20, 2008, Allstate insureds Margaret Harris
and Annha Kaplan sustained property damage at their side-by-side d‘uplex
residences located at 1500-1502 East 2502 Streét in Buclid. Sometime between
10:30 a.m. and 11:00 a.m., Harris and her daughter, Lisa Little, walked into the
backyard garden and noticed that a large tree limb had fallen from Hax"r'is.’ tree
onto the utility wires. The apparent width of the limb caused the electrical
-serv:icé masgt to pull away from the house. Little immediately called CEI aﬁd
gpoke to customer service representative Pamela Warford, é.dvising her that a
tree limb had fallen on the service wire and that it was ready to snap. Warford
categorized the call as a low priority.

After several hours passed Wlth no response, Harris again called CEI to
make certain that it had the proper address. She remained in the aqtomated
systemn when reporting the accident and was never c¢onnected to a customer
service representative.

. At approximately 5:00 p.m., Harris noticed that the problem still had not
been repatred, Since the lights on her home were still operative, Harris made
another call to CEL Ten minutes after her call, Harris heard a noise and saw
wires sparking on the ground. Realizing that the sparks had set the house on
five, she called 9-1-1. The fire department subsequently arrived and extmguisheﬂ

the blaze.
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1L

First assignment of error: "The trial court erred in failing to distmiss the
action for lack ‘o'f gubj ect matter Jurisdiction."

' S.éboﬁ& -aséi'"gﬁméﬁt of error: ."-The' trial eowrt erred in failing to grant
i 'sumniéfy'jﬁ&.g‘xﬁené mfavorof CEL" | .

Third assignment of error: "The .trial court erred in failing to grant a
darected verdict in favor of CEL"

Fourth assignment of error: "The trial court erred in prohibiting counsﬁal
for CEI from arguiﬁg that CEI owed no duty to Allstate's insured to prevent the
fire caused by her tree and her equiprﬁen S

Fifth assignment of error: "The trial court failed to corréctly instruct the
jury on the lack of duty owed by CEI to Allstate's ingureds.”

. Bixth aésigﬁmanf of erfér: "The trial court erred in precluding CEI's
expert, Ralph Dolence, from offering opﬁﬁon testimony concerning CEI's
ﬁand]ﬁg of the trouble calls at 1gsue.”

- Beventh assignment of error; "The trial court erred in admitting damages
" - summary sheets into évidence without any foundation or supporting testimony
and preventing CET's counsel from demonstrating that the documents were not

prepared in the ordinary course and not properly authenticated.”
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Eighth assignment of error: "The trial court erred in failing to admit
Allstate’s iﬁsured‘s insurance application into eviaence on the bhasis that there
wasg testimony on that document.”

1L

Appellant argues i its first assignment of error that the lower court erred
in failing to dismiss thé action for lack of subject matter jmisdicﬁon.

PUCO has jurisdiction to adjudicate utility customer complajnfs related
to rates or services of the utility. The Supreme Court of Ohio has determined
that When- a claim is related to service, as d.eﬁned by R.C. 4905.26, the
Commission has exelusive jurisdiction. ”Sect-ion 4905.26 1s the statute
authorizing and explaining the procedure for filing service compléints- Miles
Iiigmt Corp. v. FirstEnergy Corp., Cuyahoga App. No. 84197, 2005-Ohio-1496.
| There are, however, exceptions to PUCO'S exclugive jurisdiction over
,utﬂity complaints. dontract and pﬁre comxﬁon»law tort claims may be brought
'iﬁ a court of common pleas, rather than submitted to PUCQO. State ex rel.
Hluminating Co. v. Cuyahoga Cty. Court of Commeon Pleas, 97 Ohio St.3d 69,
© 2002-Ohio-5312, 776 N.E.2d 92.

Nonetheless, "claims [that] are marnifestly service-related complaints ***
. are within the exc.lusive jurisdiction of the commission_." State ex rel. Columbia

Gas of Ohio, Inc. v. Henson, 102 Ohio St.3d 849, 2004-Ohio-3208, at p. 20, 810

WI628 mO77%
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'N.E.2d 953, citing Milligan v. Ohio Bell Tel. Co. (1978), 56 Ohio St.2d 191, 383
N.E.2d 575, ("a court of common pleas is without juris.diction to hear a claim-
alleging that a tility has viclated R.C. 4905.221 by *** wrongfully terminating
service, since such 'ﬁ:[atter [is] within the exclusive jurisdiction of the Public
 Utilities Commitsion"), paragraph two of the syllabus. Quality of service
complainits are under PUCO's jurisdiction. Id., citing Tongren v. D & L Gas
Marketing, Ltd., 149 Ohio App.3d 508, 2002-Ohio-5006, 778 N.E.2d 76, p. 20;
Ippoli‘to v. First Energy Corporation, Cuyahoga App. No. 84267, 2004-Ohio-5876.
In the case at bar, we must determine whether plaintiff's claims are
cémmon—law tort claims or whether they primarily relate to service. We review
the substance of the claime rather than plaintiffs as‘seﬁions that they are tort
clan:ns See Milligan v. Ohio Bell Telephone Co. (1978), 56 01110 St.2d 191, 383
N E.2d 575.

Fo]l_owing the Ohio Supreme Court and other state appellate courts, this

‘court has repeatedly held that tort claims alleging disruption in service or the
adequacy of utility service fall under the exclusivé juﬁsdiction of PUCO. Pac.
Indem. Ins.l Co. v. Hluminating Co., Cuyahoga App. No. 82074, 2003-Chio-3954;

Lawko v. Ameritech Corp. (Dec. 7, 2000), Cuyahoga App. No. 78103, (negligence

'R.C. 4906.22 states that ”every public utility shall furnish necessary .and
adequate service ***."

WO628 HO771L
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claim alleging inadequate telephone service and failure to remedy the telephone
service "are clearly service-oriented" and, therefore, "the exclusi'xfe jurisdiction
‘for disposition of such claims lies with the PUCO™; dssad v. Cleveland Elec.
Tluminating Co. (May 19, 1994), Cuyahoga App. No. 65532; Ohio Graphco v.
Ohio Bell Tel. .C‘o.. (May 12, 1994), Cuyahoga App. No. 65466; Pacific Cheﬁzical
| Products Co. v. Teletronics Services, Inc. '(1985), 29 Ohio App.3d 45, 29 Chio B.
47, 502 N.E.2d 669; State Farm Fire & Cas. Co. v. Cleveland Elec. Mluminating
Co., Lake App. No. 2003-1-032, 2004-0Ohio-35086, (plaintiff's negligerit inspection.
claim v&as primarily relatéd to service); Suleiman v. Ohio Edison C‘b., 146 Ohio
App.8d 41, 2001-Ohio-3414, 764 N.E.2d 1098, (negligence claim for defendant's
replacement of aﬁ electricai meter relates to service and is within the exclusive
jurisdiction of PUCO); Cochran v. Ameritech Corp. (July 26, 2000), Summit App.
No. 19832, (tort and civil rights cléjms related to telephone company's
discontinuation of plaintiff's service and, tlierefore, fell under PUCO); Heiner v.
Cleveland Eléc. Hiuminating _Co. (Aug. 9, 1996), Geauga App. No. 95-G-1948,
(power surge was service related); Farrav. Dayton (1989), 62 Ohio App.3d 487,
576 N.E.2d 807, (elaim brought as negligence concerning removal of electric and

gas meters is service i'elateé.).
The case at bar involves a tort claim concerning the adequacy of utility -

service to Harris’ and Kaplan's dupléx. Specifically, it is expected and required

WA628 WO775
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that CEI respond to customer service inquires concerning emergeincy situations

in an adequate and expedient manner. Cleérly, CEI failed to provide a dequate

utility service in this case. If CEI's customer service department would have

~res§oﬁded adequate_ly to repested customer warnings, the regulting fire in this |
" case could iiaire beén avoided all together. Aceordingly, we find that Ohid law,

as well as the evidence in the record, mandates that this case falls uﬁder the

exclusive jurisdiétion of the PUCO,

Appeﬂant’s first assignment of error is sustainhed.

Based on the disposition of appellant’s first assignment of error, we ﬁnd
appellant’s remaining assignments of error to be moot. This case is. to be.
remanded to the lower court with instructions to dismiss for lack of subject
matter jurisdiction. Proper venue for this case is with the PUCO.

It is ordered that appellant recover from appellee costs herein taxed.

It is ordered that a special mandate be sent to said court to carry this
judgment into execution.

A certified copy of this 'e'ntry ghall constitute the mandate pursuant to

Rule 27.0f the Rules of APPGHW
Dt £ ( _,

ANTHONY“ 0. CNLABRESE, JR., PRE:?(NG JUDGE

PATRICIA ANN BLACKMON, J., CONCURS; —
MARY EILEEN KILBANE, J., DISSENTS WITH SEPARATE OPINION

w628 MO776
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'MARY EILEEN KILBANE, J., DISSENTING:

I respectfully dissent from the majority's opinion and would find that
PUCO did not have exclusive jurisdiction over this claim.

In deciding whether ani action is service-related sind belongs under PUCO's
exclusive jurisdl;ction, some co‘urfs approach the iséue by posing two quesﬁons:
Is PUCO's adnﬁinistrative expertise required to resolve the issue in dispute?
Does the act complained of constitute a "praétice" normally authorized by the
utility? If the answer to either question is in the negative, courts routinely find
that those claimsfall outsiae PUCO's exclusive jurisdiction. chiﬁc Indemn. Ins.
Co. v. The Rfuminating Co., et al., Cuyahoga App. No. 82074, 2003-Ohio-3954.

InVSOJ"ne circumstances, however, éourts' ';r'etain limited subject-matter
jurisdiction over pure common-law tort and certain contract actions involving

. utilities regulated by the commission." Id. In Staie ex rel. Cleveland Eiec.
Hluminating Co., 97 Ohio 5t.3d 69,75, 2002-Ohio-5312, respondent asserte.d that

| its contract with the relato.r/uti]ity was void becauge of indefiniteness and lack
of consideration. The Ohio Supreme Court determined that respondent's

‘contract claims against relatorfutility did not fall within the exclusive
jurisdiction of PUCO. |

Further, m the instant case, there is nothing in the J;ecord to evidence that

- PUCO’sadministrative expertise wasrequired toresolve Allstate’s claim. There

We628 mp777
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is also no indication that CEI's failure to promptly act constitutes an act
“normally authorized” by the utility. See Pacific Indemn. Ins. Co., supra.

Finally, PUCO does not have exclusive jurisdiction over every claitn
brought againat a public utility. As the majority recoghizes, contraect and pure
cormon-law tort claims against a public utility may be brought in a coxﬁmon
pleas court. State éx rel. Ohio Power Co. v. Harnishfeger (1980), 64 Ohio St.24
| 9; Milligan v. Ohio Bell T_el. Co. (1978), 56 Ohio St.2d 191; Steffen v. Gen. Tel.
Co. (1978), 60 Ohio App.2d 144, |

In Pacific Indemn. Ins. Co. v. Illumina‘tirig Co., supra, this cqurt cited to
State ex rel. Ohio Edison Co. v. Parrott (1995), 73 Ohio St.3d 705, 708, in
outlining several tort and contract cases in which various courts determined
PUCO did not, have exclusive jﬁrisdicﬁon. The Suprerme Court found that:

"Other courts retain limited subject matter jurisdiction over
tort and some contract claims involving utilities regulated
by the commission. See, e.g., Kezmaier Supermarket, Inc. v
Toledo Edison Co.,supra, 61 Ohio St.3d at 154,(pure common-
law tort claims may be brought in common pleas court);
Kohliv. Pub. Utilities. Comm. (1985), 18 Ohio St.3d 12 (failure
. towarn landowners of dangersregarding voltage actionable
in common pleas court); Milligan v. Ohio Bell Tel. Co. (1878),
" 56 Ohio St.2d 191, paragraph three of the syllabus (invasion
of privacy actionable in common pleas court); Marketing
Research Serv., Inc. v. Pub. Utilities Comm. (1987), 34 Ohio
St.3d 52, (commission has no jurisdiction to resolve breach
of contract dispute concerning provision of interstate
telecommunications service). But, see, Gallo Displays, Inc.
v. Cleveland Pub. Power (1992), 84 Ohio App.3d 688 (common-

Wob28 w778
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law nuisance claim against utility not actionable in.common
pleas court)."

As the court in Gajh’eart v. Dayton Power & Light Co .(1994-), 98 Ohio
App.3d"2'20, 229 fotind, ‘f[i]n essénce, evefy negligence claim brought against a
' faﬁbﬁc utﬂlty will be one involviﬁg some aspect cﬁ' ‘service.” Therefore, the mere
fact that a case involves some aspect of service, does not ﬁutOmatically place it
within PUCQ’s exclusive jurisdiction.

I would find that the circumstances in the i_nstant case were not 61195 that
would reaSo'nably. have been contemplated by the legislature in en;alcting R.C.
4905.26 as being within PUCO’s exclusive jurisdiction. Moreover, thers is no
evi&ence to suggest that CEI’s failure to respond to Ms. Harris’ call was a
. “practice related to service” as contemplated by the statute. Ihstead, it can be
, iJitefpi'efed asan isolated act of negligence. For these reasons, thisisa case that

i8 apﬁTOpriate for r‘esolution by a jury, and jurisdiétion was properly before
Common Pleag Court.
I would therefore find that jurisdiction was properly before the Common

Pleas Court afld_overrule CEDs first assignment of error.
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