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March 20, 2007

VIA FAX.: 614-387-9019

The Honorable Chief Justice Thoxﬁas J. Mover | Fn L E
The Supreme Court of Ohio .
65 South Front Street ,
Columbus, Ohio  43215-3431 MAR 202007
RE:  State of Ohio v. Kenneth Biros MARCIA J, MENGEL, CLERK
Case No. 96-423, Ohio Supreme Court SUPREME COURT OF OHIO

Dear Mr. Chief Justice Moyer:

On November 30, 2006, this Court issued a death'vzarrant for the execution of Kenneth
Biros. setting the execution for January 23, 2007. On January 19, 2007, the Govemor issued a
repricve until today, March 20, 2007. In the Warrant of Reprieve, it states that “the {Chiv
Department of Rehabilitation and Correction (“DRC")] should carry out |Biros’s] sentence{] on
the last date of [his] reprieve]] at a time established on that date by the Department.” (Copy
attached). : -

DRC has established that Biros’s execution is to be cartied out on March 20, at 10:00 -
a.m. It has issued 2 press release to that effect. (Copy attached).

' On December 21, 2006, the U_S. District Court in Columbus entered an order enjoining
Biros's execution. Yesterday, a panel of the Sixth Circuit unanimously denied the Staie’s motion
10 vacate that injunction. {Copy attached).

Also yesterday. the State asked the ¢n banc Sixth Circuit to vacate the injunction and
allow the execution to proceed as scheduled at 10:00 a.m. In its filings with the en bapc Sixth
Circuit, the State represented that the execution was scheduled for March 20, 2007, at 10:00
a.m. (Copy atiached). .
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It is now more than 90 minutes after the time set by DRC for the scheduled execution,
and the federal injunction remains in place. The death warrant has thus expired by its terms
and/or by force of law. Moreover, because the time sgt by DRC for the scheduled execution has
long passed, there is no reason to believe that the en banc Sixth Circuit or any other court will
take the rather extraordinary step of vacating the injunction.

In these circumstances, we believe the Warden and his designees who are continuing their
preparations to carry out the execution today are in violation of the federal injunction and that
they should immediately cease all activities in preparation for Mr. Biros’s execution. Mr. Biros’s
state and federal constitutional rights to not be subjected to cruel and unusual punishment are
also being violated by the actions of these state actors in continuing 1o subject him to preparation
for an execution after his execution has been enjoined and after that injunction has been upheld
long beyond the time set by DRC for the execution to occur.

We hereby respectfully request that this Court direct DRC to immediately cease all
activittes connected with the death warrapt issued by this Court for the execution of Kenneth
Biros and to promptly return Mr. Biros to his cell at the Ohio State Penitentiary.

/Rgpectful!y Submitted,
(e

Timothy F. Sweeneyr |

cc:  Marcia J. Mengel, Clerk (VIA FAX: 614-387-9549)
Edward Voorhies, Warden {VIA FAX: 740-259-2882)
Heather Gosselin, Esq. (VIA FAX: 614-728-8600)
Dennis Watkins, Esq. (VIA FAX: 330-675-2431)
Kent Markus, Esq. (VIA FAX: 614-466-9354)
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- DEATH WARRANT

THE STATE OF OHIO IN THE SUPREME COURT

CITY OF COLUMBUS

TO THE WARDEN OF THE SOUTHERN OBIO CORRECIIONAL FACILYTY:

The Supreme Court of Ohio, having afficmed the judgment and sentence of the Court of Appeals
for Trumball Coun‘t.f};, in the case of The Stare of Ohio vs. Kenneth Biros, and Kenncth Biros,
having been indicted and convicted of the crime of aggravated murder with specification(s) in
the Court of Common Pleas, you are hereby commanded 1o proceed oo Tuesday, the 23 day of
Jénﬁary, 2007 (the day fixed by the Supreme Court of Ohio), to carry into execution the sentence
of death pronounced on Kcuneth Biros, by the Court of Common Pleas for Trumbull County, in
the manner directed by the statute in such case made and provided, and make due return thercof
10 the Clerk of the Court of Common Pleas of Trumabuil County.

Given under my hand and the Seal of the
Supremae Court, at Colurabus, this 30th
day of November, 2006.

S NP

Clerk of the Supreime Court
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Md‘aﬁv
Offce of the Governgr

Wartants of Beptiove

Eunneth Rixon is currently in the custody of the Dhio Departmsnt of
Hshebilitation and Currection, has been sentenced to desth, and ix scheduled
1o be axecuted on Janoncy 23, 2007 :

James &. Piliagyi is surrently in the custady of the Ohio Deptxtment of
Bahabilitation srd Corraction, bas boen sentenced to danth, and is scheduled
to be wxzouted an Pebruwry 13, 2007.

Christopher J. Nowton is carrently in the custedy of the Obio Dapartwasnc of
Bobakilitstion and Correction, kay boen sentenrd to daath, snud is schadnind
to ha seecated on Pebropry 27, 2007.

Dring oy temurs ae Goverpor, hefora T allow an execution to proesed, my
sttt and T will have consdacted & comprobsnaive, thorough and sexrobizg
reviaw of the caee tp detarmines if any evarcine of sxecative demency
appecpriate. The briof time | have heen Governor hay ot allowed me
mfSeiant e to conduct that typs of review and thare in not suffxsient tins
befwe theae scheduled sxecntinng Lo complets thet typs of review.

Acenrdingly, | dizeck thut the segtencas of doath in ths three cases ated
aberre bo reprievad ae hBowe-

x Kennath Biros until Tusaday, March 0, 2007
b Jnmes J. Fitinggi untll Tussday, April 24, 2007,

.. Christophet J. Newton until. Thuraday, May 24, 2007.

M. Firos, Mr. Filiaggi and Mr. Newton should vamain incarcerated in the
cuntody of tha Obic Departument of Robabilitation and Corrwction. The
Departmant ekould carry out thaiz ewntencon on ths lawt date of their
twipectiva rapricves st & thne astablished on thei day by the Departresnt.

IwﬁmwmhdhpmmauleMhmm%.

L flchland
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Ohio Department of Rehabilitation and Correction

'NEWS RELEASE

MEDIA RDVISORY
FOR IMMEDIATE RELEASE MARCH 12, 2007

Execution of Inmate Kenneth Biros

{Cclumbus) - The Ohio Department of Rehabilitation and Correcticn has confirmed
that inmate Kenneth Biros is scheduled for execution on Tuesday, March 20, 2007 at
10:00 &.m. at the Southern Ohio Coryectional Facility in Lucasville, Chio. The
Chio Revised Code mandates lethal injecticn as the manner of execution.

Biros was convicted and sentenced to death for the Februsty 7, 1891 Aggravated
Murder of Tammy Engstrom, Trumbull County.

Eackground Facts:

Name : Kenneth Biros

Race: Caucasian

DOB: &/24/58

Crimes: Aggravated Murder, Attemgted Rape, Abuse of a Corpse,

Aggravated Robbery & Felonjous Sexual Penetration

Sentence: Death

County:l Trumbull

For further information please contact the DRC Public Information Office at 614-
752-1150.

http://www.drc.state oh.us/Public/press270.htm 3720/2007
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FILED

NO. 06-4660 MAR 19 2007

IN THE UNITED STATES COURT OF APPEALS NARD GREEN. G
FOR THE SIXTH CIRCUIT 1ED o

RICHARD COOEY, KENNETH BIROS

(Intervenor),

Plaintiff-Appellee, ON APFEAL FROM THE

: UNITED STATES DISTRICT
Y. COURT FOR THE SOUTHERN
DISTRICY OF OHIO

TED STRICKLAND, Governor,
REGINALD WILKINSON, Director, '
TERRY CQLLINS, Dirctor, EDWARD ORDER
VOORHIES, Warden, JAMES HAVILAND,
Warden,

Defendants-Appellees.

/

BEFORE: SUHRHEINRICH, SILER, snd GILMAN, Circuit Judges.

Ohio inmate Kenneth Biros is scheduled to be executed on Tuesday, March 20, 2007. On
December 21, 2006, the district court granted Biros a preliminary injunctiop bamring ihe State of
Ohio or its apents “from implcmenting an order for the execution of Kenneth Biros issued by any
court of the State of Ohio until further Order from this Cowrt.” The Stare has filed & wotion o vacate
that injunction in this Cowrt. However, as Biros is also an intervenor in the district court in the
matter appealed as No. 054047, Cooey v. Strickland, decided by this Court on March 2, 2007, and
has joined in the petition for rehearing with suggestion for rehearing £a Banc, currently pending

before this Court, see Covey v, Strickland, No. 05-4057, —F.3d —, (6th Cir March 2, 2006). petition
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for rek ‘g filed March 13, 2007, this Cowrt DENIES the State’s motion without prejudice. The
Siate can renew its motion, if appropriare, upon reselution of that petition.

SO ORDERED.

ENTERED BY ORDER OF THE COURT

etk
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' 06-4660

DEATH PENALTY CASE — Execution Set for March 20, 2007 at 16:00 a.m.
(but currently stayed)

IN THE UNITED STATES COURT OF APPEALS
FOR THE SIXTH CIRCUIT

RICHARD COOEY, KENNETH BIROS (Intervenor),
Plaintiff-Appellant

- V.

TED STRICKLAND, Governor, TERRY COLIINS, Director,
and EDWIN VOORHIES, Warden, Defendants-Appellees

On Appeal from the United States District Court
for the Southem District of Ohio, Eastern Division (Columbus)
Case No. 2:04-cv-01156

DEFENDANTS-APPELLEES’ PETITION
FOR REHEARING EN BANC

Respectfully submitted,

MARC DANN
Attorney General for Ohio

MICHAEL L. COLLYER * (0061719)
Principal Assistant Attorney General

- *Lead Counsel
Capital Crimes Section
615 W. Superior Ave., 11" Floor
Cleveland, Ohio 44113-18599
(216) 787-3030; (216) 787-3480 (fax)

HEATHER L, GOSSELIN (0072467)

k.9
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Law Office of

Timothy Farrell Sweeney

The 820 Butlding
820 West Superor Aw., Suite 430
Cleveland, OH 447713-1800

Phone: 216.241-5003
Fax: 216-241.3138
e-mail: Gm(@Qtmsweeneylaw.com

CONFIDENTIALITY NOTE

This information is LEGALLY PRIVILEGED AND CONFIDENTIAL INFORMATION intended only for the
use of the individual named below. If you are not the intended recipient, you are hereby notified that any
dissemination, distribution or copying of this telecopy is strictly prohibited. Immediately notify us by telephone if
you have received this telecopy in eror. Please return the original message to us at the address above via the United
States Postai Service. Thank You.

March 20, 2007

PLEASE DELIVER THESE TELECOPIED PAGES IMMEDIATELY

TO: Chief Justice Thomas J. Moyer FAX NUMBER: 614-387-9019
Ohio Supreme Court
FAX NUMBERS:
CC: Marcia J. Mengel, Clerk 614-387-9549
Edward Voorhies, Warden . 740-259-2882
Heather Gosselin, Esq. 614-728-8600
Dennis Watkins, Esqg. ' 330-675-243}
Kent Markus, Esq. 614-466-9354

FROM: Timothy F. Sweeney, Esqg.

RE: State v. Kenneth Biros
Case No. 96-0423

NUMBER OF PAGES TO FOLLOW: ?
MESSAGE:

{Please see attached letter]

To have this fax retransmitted, please call the above direct dial number.
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