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Appellant Ohio Civil Rights Commission and respectfully requests this Court to stay the

judgment of the Twelfth District pending the outcome of this appeal under S. Ct. R. XIV, § 4(A).

The basis for this Motion is explained in the attached Memorandum in Support. The Twelfth

District's Opinion and Judgment Entry, filed October 23, 2006, are attached to the accompanying

Memorandum as Exhibit 1. The Judgment Entry of the Fayette County Court of Common Pleas

denying Respondents' motion for a stay of proceedings, filed January 24, 2007, is attached to the

accompanying Memorandum as Exhibit.2. The.Twelfth District'sEntry_Denying_Stay Pending

Appeal to Ohio Supreme Court, filed March 2, 2007, is attached to the accompanying

Memorandum as Exhibit 3.
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MEMORANDUM IN SUPPORT

Ohio law allows the government to obtain an automatic stay of a judgment during the

pendency of an appeal. In this case, the Commission respectfully requests a stay pending appeal

of this Court's judgment.

In October 2005, Relator-Appellee American Legion Post 25 ("American Legion")

petitioned the Fayette County Court of Common Pleas for a Writ of Mandamus. American

Legion sought the writ to compel the Ohio Civil Rights Commission ("Commission") to issue a

subpoena on behalf of the American Legion during an informal, preliminary investigation. The

lower court denied American Legion's request. After the Commission issued an administrative

complaint against it, American Legion appealed to the Twelfth District Court of Appeals. The

Twelfth District issued an opinion which reversed and remanded the case back to the lower court

and effectively mandated dismissal of the Commission's administrative complaint. The

Commission filed a Notice of Appeal and Memorandum in Support of Jurisdiction, which this

Court granted on March 14, 2007. The Commission therefore requests that this Court stay the

Twelfth District's decision, pending the outcome of the appeal. Both the Fayette County

Common Pleas court and the Twelfth District have denied previous motions for a stay.

In State ex rel. Fire Marshal v. Curl (2000), 87 Ohio St.3d 568, 2000 Ohio 248, this

Court held that Civil Rule 62 allows the government a stay of judgment pending appeal as a

matter of right. The Fire Marshal had refused to approve the transfer of a fireworks license from

one company to another. The court of common pleas in that case issued a writ of mandamus

compelling the Fire Marshal to issue the license. The Fire Marshal appealed and moved for a

stay of judgment pending the appeal. Both the court of common pleas and the court of appeals

denied the motion. 87 Ohio St.3d at 568.



This Court held that the State Fire Marshal was entitled to a stay pending appeal as a

matter of right. The Court examined Civ. R. 62 (B) and (C), and, interpreting them in pari

materia, found that the government is entitled to a stay of judgment pending appeal. Specifically,

Civ. R. 62(B) states as the only requirement for a stay pending appeal is the posting of a

supersedeas bond by the appellant:

(B) Stay pending appeal. When an appeal is taken the appellant may obtain a stay
of execution of a judgment or any proceedings to enforce a judgment by giving an
adequate supersedeas bond. The bond may be given at or after the time of filing
the notice of appeal. The stay is effective when the supersedeas bond is approved
by the court.

Thus, if an appellant posts an adequate bond, it is entitled to a stay pending appeal. The Curl

Court further noted that Civ. R. 62(C) absolves the govemment of the posting of a bond:

(C) Stay in favor of government. When and appeal is taken by this state or
political subdivision, or administrative agency of either, or by any officer thereof
acting in his representative capacity and the operation or enforcements of the
judgment is stayed, no bond, obligation or other security shall be required from
the appellant.

Thus, the government need not post a supersedeas bond to obtain a stay pending appeal.

The Curl Court, after construing Civ. R. 62(B) and (C) in pari materia concluded that the

State Fire Marshal was "manifestly entitled to a stay of [the] judgment pending his appeal." 87

Ohio St.3d at 570. As the Court stated, a common pleas court has no discretion to deny a stay to

the government. "The lone requirement of Civ.R. 62(B) is the giving of an adequate supersedeas

bond. Civ.R. 62(C) makes this requirement unnecessary in this case, and [the common pleas

court] has no discretion to deny the stay." Id. at 570, quoting State ex rel. Ocasek v. Riley (1978),

54 Ohio St.2d 488, 490; see also State ex rel. Geauga Co. Bd of Comm. v. Mulligan (2003), 100

Ohio St.3d 366, 2003 Ohio 6608, ¶¶15-19.



Therefore, the Commission respectfully requests that the Court grant a stay of the lower

court's judgment pending appeal.
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POWELL, P.J.

{11} Relator-appellant, American Legion Post 25, appeais an order of the Fayette

County Court of Common Pleas dismissing its action for mandamus, in whiah appellant

sought to compel respondents-appellees, the Ohio Civil Rights Commission and Ohio

Attorney General Jim Petro, to issue a subpoena on behalf of appellant.1

1. We have sua sponte removed this case from the accelerated calendar. EXHIBIT I
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{](2} On August 18, 2005, Carol Van Slyke (hereinafter "comptainanY'), a former

employee of appellant, filed a charge of discrimination with the Ohio Civil Rights Commission

(hereinafter "the commission"). Complainant alleged that she had been sexually harassed by

appellant's executive director, Dale BuHer, and terminated in retaliation forcomplaining about

the harassment.

{13} The commission notified appepant of the charge in a letter, dated August 18,

2005. Appellant responded by filing a position statementwith the commission on September

19, 2005, alleging that it had terminated complainant shortly after learning she had been

previously convicted of a felony, and.that complainant had filed the discrirnination charges as

her own act of retaliation for being terminated.

{14} On September 19 and 23, 2005, appellant sent letters to the commission,

requesting that it issue a subpoena In its name to Adult Parole Authority Officer David Porter.

Appellant requested that Officer Porter provide it with all documents pertaining to

complainant's sentence in Arizona, the transfer of her case to Ohio, and all documents

pertaining to her parole or probation, including those related to any restiictions placed on her

during her parole or probation and the dates and length of her supervision. Appellant also

requested a subpoena requiring Officer Porter to meetwith itto discuss his conversa6ons w(dli

Dale Butler.

a5) The commission denied appellant's request to issue a subpoena to Officer

Porter, advising appellant that the commission would not issue a subpoena on behalf of a

party during the "investigative phase" of a discrimination charge, but onlyduring the "hearing

process." Thereafter, the conimisston did issue a subpoena to Officer Porter, but only as part

of its investigation of complainant's charges--not on appellant's behalf. In response, Officer

Porter provided the commission with information and statements that factored into the

agency's decision-making process. When appellant learned of the existence of this

-2-
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information, appellant soughtto obtain itfrom the commission, butthe commission refused to

share the information with appellant, relying on certain provisions in R.C. 4112.05(B).

fi6} On October 27, 2005, the commission issued a decision, finding that it was

"probable" that appellant engaged in an unlawful discriminatory practice under R.C.4112.02

when it terminated complainant's employment. The commission scheduled the matter for

conciliation.

{¶7} On December 15, 2005, the commission issued 'a complaint and notice of

hearing to appellant, after failing to resolve the matter through the informal methods of

conference, conciliation, and persuasion. The complaint stated, in-pertinent part, that "the

Commission determined at its meeting on October 27, 2005, that it is probable that unlawful

discriminatory practices have been orare being perpetrated by[appellant] in violation of [R.C.]

4112.02(A) and (I)."

{18} While these administrative proceedings were pending, appellant, on October 26,

2005, filed a complaint in the Fayette County Court of Common Pleas, seeking a peremptory

writ of mandamus compelling ihe commission and Ohio Attorney General Jim Petro to

prepare and issue a subpoena to Officer Porter as requested in the letters appellant sent to

the commission on September 19 and 23, 2005.

{19} On November23, 2005, the commission moved to dismiss appellant's complaint

pursuant to Civ.R. 12(B)(6), arguing that appellant had no dear legal right to have the

commission issue the requested subpoena; the commission had no clear legal duty to issue

the subpoena; and appellant had an adequate remedy at law.

{q10} On January 4, 2006, the trial court held a phone conference, permifting the

parties to make any additional arguments they had regarding the case. Later that day, the

trial court issued an entry ordering that appellant's complaint for a writ of mandamus be

dismissed on the grounds that appellant had no Gear legal right to the issuance of a

-3-
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subpoena during the commission's "invesligatory phase," the commission had no clear legal

duty to issue the subpoena, and appellant's "clear remedy lies in the ongoing administrative

process, including full discovery rights in the current'formal complainP stage "

{111} Appellant now appeals the trial courPs order dismissing its complaintfor a vvrit of

mandamus, raising the following assignment of error:

{1[12} "THE TRIAL COURT ERRED TO THE PREJUDICE OF APPELLANT AS A

MATTER OF LAW WHEN IT FAILED TO ISSUE A PREEMPTORY [sic] WRIT OF

MANDAMUS TO THE OHIO CIVIL RIGHTS COMMISSION WHEN THE APPELLANT

ALLEGED THAT IT HAD NO ADEQUATE REMEDY AT LAW "

{Q13} Before addressing the issues raised in appellanYs assignment of error, we need

to discuss brieflythe nature of the two proceedings invotved in this case: (1) a discrimination

claim brought pursuant to R.C. Chapter 4112, and (2) an application for a writ of mandamus

brought pursuant to R.C. Chapter 2731.

(114) R.C. 4112.05(B)(1) provides that "[a]ny person may fite a charge with the

commission alleging that another person has engaged or is engaging In an unlawful

discriminatory practice[,J" induding sexual harassment, see R.C. 4112.02(A),.or retaliation for

complaining aboutan unlawful discriminatory practice, see R.C.4112.02(t). The person who

files the charge is known as "the complainant," and the party against whom the charge is filed

is known as "the respondent." See, generally, R.C. 4112.05(B).

{¶15} R.C. 2731.01 states that "[m]andamus is a writ, issued in the name of the state

to an inferior tribunal, a corporation, board, or person, commanding the performance of an act

which the law speaially enjoins as a duty resulting from an office, trust, or station." R.C.

2731.04 allows a person to petition for an application forthe writ of mandamus "in the name

of the state on the relation of the person applying." The party that applies for a writ of

mandamus is known as "the relator," whilelhe party against whom the writ is sought is known

-4-
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as "the respondent." See, generally, State exrel. OhioAcademyof TiialLawyers v. Sheward,

86 Ohio St.3d 451, 1999-Ohio-123.

{R16} We are concemed that the use of the term "respondent" may cause confusion in

this case since appellant is "the respondent" for purposes of the discrimination claim, while

the commission is "the respondent" for purposes of the mandamus acfion. Therefore, when

we use the term "respondent," we will be careful to specify which party to whom we are

referring. When we use the term "respondent" without specifically referririg ta either party, we

will be using it simply as the term is used in Chapter 4112 of the Ohio Revised Code or

Chapters 4112-1 and 41.12-3 of the Ohio Administrative Code, or as the term is used in

mandamus actlons brought pursuant tn R.C. Chapter 2731. With that said, we now tum to

the merits of appellant's assignment of error.

{117} Appellant argues that the trial court erred in failing to issue a peremptory writ of

mandamus to the commission, compelling it to issue the requested subpoena. Appellant's

assignment of error and the commission's response to it raise a number of issues that we

shall address in an order that faciiitates our analysis.

{1118} The first issue we must decide is whether the issues raised in this appeal are

moot. The commission argues appellant's request for a writ of mandamus is now moot

because appellant has been entitled to have the commission issue a subpoena on appellant's

behalf since December 15, 2005, which was the day the commission issued a complaint

against appellant. Consequentty, the commission argues that this matter was moot even

before the trial court dismissed appellant's complaint. We disagree with this argument.

{119} "In a mandamus action, a writwili be denied when a question presented by the

relator becomes moot." State ex rel. The Plain Dealer v. Ohio Dept of Ins., 80 Ohio St.3d

513, 518, 1997-Ohio-75. A question becomes moot "[w]here, priorto the rendition of a final

decision, an event occurs, without the fault of either party, which renders i# impossible for the

-5-
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court to grant effectual relief ln a_ case[.]" Ohio Ctv. Serv. Emp. Assn., AFSCME, Local 11,

AFL-CIO, v. Ohio Dept. of Transp. (1995), 104 Ohio App.3d 340,343. When the issues in a

case become moot, the case should be dismissed. ld.

{120} There is, however, a recognized exception to the mootness doctrine for cases

that present issues that are capable of repetition but.wial continually evade review. Id., citing

James A. Keller, Inc. v. Flaherty (1991), 74 Ohio App.3d 788, 791. This case falls within that

exception to the mootness doctrine.

(121) The commission asserts that it has no obligation under R.C. 4112.04(B)(3)(b) to

issue a subpoena on respondent's behalf until the commission issues a complaint against a

respondent, even though that section does not expressly impose such a limitation. Therefore,

this issue is clearly "capable of repetition." Flaherty, 74 Ohio App.3d at 791.

{122} Furthermore, this case, it.seif, demonstrates that the issue "will cantinually evade

review," id., if we accept the commission's argument that the matter has been rendered moot

by its issuance of a complaint. By the time a hearing is held in the trial court on a R.C.

Chapter4112 respondent's application for a writof mandamus, made pursuantto R.C. 2731,

or by the time the respondent appeals a trial courts denial of such a writ, the commission will

usually have decided whether or nqt to bring a complaint against the R.C. Chapter 4112

respondent. If the commission chooses not to bring a oomplaint against the respondent, the

respondent wdi have no reason to challenge the commission's position on the issue, andfihere

will be no opportunity for either a trial court or court of appeals to consider whether the

commission has a right to deny a respondent's request for a subpoena until the oommission

issues a complaint against the respondent.

(123) However, if the commission does choose to bring a complaint against a

respondent, as it has against appellant in this case, the commission wlll then be able to a rgue,

as it has in this case, that the issue has been rendered moot since the respondent will then

-6-
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have full discovery rights, including the rightto issue subpoenas, pursuantto Ohio Adm.Code

4112-3-12(A).2 (ince again, there will be no opportunity for either a trial court or court of

appeals to consider whetherthe commission has a rightto deny a respondent's request for a

subpoena until the commission issues a complaint against the respondent.

{1124) The potential unfaimess of this situation stems from the fact that the

commission is insisting that it has the rightto issue subpoenas in furtherance of its preliminary

investigation of a complainanPs charge of discrimination, but is denying that same rlght to a

respondent who has a charge brought against +t, at least unti the commission decides to bring

a complaint against the respondent. However, this position appears to run counter to the

plain language in R.C. 4112.04(B)(3)(b), which states that a respondent has the right, upon

written application, to have the conunission issue a subpoena in its name "to the same extent

and subject to the same limitattons as subpoenas issued by the commission."

(125) By not allowing a respondent to request that the commission issue a subpoena

on the respondent's behalf until the commission brings a complaint against the respondent,

the commission is placing respondents like appellant at a distinct disadvantage, particulatiy

during the conference, conciliation, and persuasion phase of the proceedings. As appellant

noted in its brief:

{g26) "[The commission] and [a]ppellant repeatedly communicated about reaching a

conciliationG] however, [a]ppellant's counsel informed [the commission] of the unethical nature

of advising his client to settte when [the commission] had the upper hand because of its

icnowledge of the contents of [Officer] Porter's fle. Appellant informed [the commission] that

conciliation was meaningless because of the unequal playing field. [The commission] replied

2. Ohio Adm.Code 41123-12 states, in pertinent part: "(A) Rights of discovery. After issuance of a conmpiaint
and recept of the commission's file by the commission's attomey, the commission and respondent shaU both
enjoy the same rights of discovery as are provided for in division (B)(3) of section 4112.04 of the Revised Code,
and in rules 26 through 37, 'Ohio Rules of Civil Procedure."'

-7-
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by continuing to run the statutory period of conciliation."

{127} After conduding that the informal methods of conference, conctliation, and

persuasion were fruitless, the commission, on December 15, 2005, filed a complaint against

appellant pursuant to R.C. 4112.05(B)(5). Having done so, the commission daims that the

issue of whether the commission can deny a respondents request for a subpoena, made

pursuant to R.C. 4112.04(B)(3)(b), is now moot. However, forthe aforementioned reasons,

we conclude that this issue is not moot because it is an issue that is capable of repetition but

will continually evade review. See Flaherfy, 74 Ohio App.3d at 791.

{128} In light of the foregoing, we condude that the issue of whetherthe commission

is entitled to deny a respondent's written application for a subpoena, pursuant to R.C.

4112.04(B)(3)(b), until it brelgs a complaint against the respondent, pursuant to R.C.

4112.05(Bx5), did not become moot after the commission #1ed a complaint against appellant

in the administrative proceedings invoMng the discrimination claim.

.M29} The second issue that we must address concerns appeliant's argumentthat the

trial court was required, pursuant to R.C. 2731.10, to issue a writ of mandamus when the

commission failed to fde an answer to its complaint seeking a writ of mandamus. We

disagree with this argument.

{1130} When relief is applied for by a writ of mandamus petition, a trial court may

respond in three ways: (1) allow the writ without notice, (2) grant an order requiring that the

respondent eifher perform the requested act or show cause why the act should not be

performed, or (3) requirethat notice of the petition be given to the respondent and schedule a

hearing on the matter. 5tate ex rel. Mansffeid v. Lowrey (C.P. 1964), 3 Ohio Misc. 174,177-

178, ci4ng R.C. 2731.04.

{131} 'When the right to require the performance of an act is dear and it is apparent

that no valid excuse can be given for not doing it, the court should allow a peremptory writ of

-8-
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mandamus. in all other cases, an alternativewrit must first be issued on the aliowance of the

court, or a judge thereof." R.C. 2731.06.

(132) A peremptory writ orders the respondent to do the act required, whafe the

altemative writ requires the respondent to do the act required or to show cause why the act is

not, or should not, be performed. See Werden v. Milford (C.P. 1998), 91 Ohio Misc.2d 215,

218.

{433} R.C. 2731.10, which is relied upon by appeilant, provides:

{¶34} "if no answer is made to an aitemative writ of mandamus, a peremptory

mandamus must be allowed against the defendarrt."

{135} R.C. 2731.10 establishes that the failure to answer an altemative writ is

grounds for the court to issue the requested writ of mandamus "(Emphasis added.) State ex

reL Papp v. Norton, 66 Ohio.St.3d 162, 1993-Ohio-104.

{¶36) In this case, the trial court did not issue either a peremptory writ of mandamus or

an alternative wdt of mandamus. Instead, the trial court foliowed the third option listed in R.C.

2731.04 and Lowrey, and required that notice of appellanrs application for the writ of

mandamus be given to the respondent in the action, who, in this instance, was the

commission, and then scheduled the matter for hearing. See Lowrey, 3 Ohio Misc. at 177-

178, citing R.C. 2731.04. Therefore, contrary to what appellant says, R.C. 2731.10 has no

application to this case.

(1137} The next issue we must address is whether or not the trial court was correct in

dismissing appellant's mandamus action afterfinding that appeliantfailed to establish each of

the elements necessary to prevail in its,mandamus action.

{¶38} In order for a writ of mandamus to issue, the relator must demonstra#e that "(1)

he has a clear legal right to the relief prayed for, (2) the respondent has a clear legal duty to

-9-
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perform the acts, and (3) the relator has no plain and adequate remedy in the ordinary course

of the law." State ex ret. Westbrook v. Ohio Civil Rights Comm. (1985), 17 Ohio St.3d 215.

"The burden of proving these elements is on the relator." Id. Furthermore, all three of these

elements must be met in order for the relator to prevail in the mandamus action. State exrel.

McGrath v. Ohio Adult Parole Auth., Cuyahoga App. No. 82287,2003-Ohio-1969, ¶5 3

fl[39y In support of its argument that it has a Gear legal right to have the commission

issue the subpoena it requested and that the commission has a clear legal duty to Issue it,

appellant relies on R.C. 4112.04(B)(3)(b), which states, in pertinent part:

{1140} "Upon written application by a respondent, the commission shall issue

subpoenas in its name to the same extent and subject to the same limitations as subpoenas

issued by the commission."

{141} R.C. Chapter4112 does not pncvide a formal definition of the term "respondent'"

Nowever, R.C. 4112.04(A)(4) provides that "[tihe commission shall *** [ajdopt, promulgate,

amend, and rescind rules to effectuate the provisions of this chapter and the policies and

practice of the commission in connection with this chapter[.J" The Ohio Administrative Code

defines the term "respondent," when used in Chapter 4112 of the Ohio Revised Code and

Chapters 4112-1 to 4112-3 of the Ohio Administrative Code, as "a person against whom a

charge has been filed, or with respect to whom an investigation has been initiated by the

cornmission without a charge, or against whom a complaint has been issued." Ohio

Adm.Code 4112-1-01(N).

{1142} The definition of "respondent" in Ohio Adm.Code 4112-1-01(N) comports with

3. The Ohio Supreme Courthas stated that "C'rv.R.12(B)(6) dismissals [of mandamus aCions] may be based on
'merits' issues such as the avallability of an adequate remedy in the ordinarycourse of law. The applicable CIv.R.
12(B)(6) standard Is whether, after presuming the truth of all material factual allegaNons in the oomplakrt and all
reasonable inferences therefrom in [relaEw's] favor, k appears beyond doubt that [relator] can prove no set of
faets warranting relief." State exreL 7-Iurnmel v. Sadler, 96 Ohio St.3d 84, 87, ¶20, 2002-Ohio.9605, cit-ing Taylor
v. London, 88 Ohio St3d 137,139, 2000-Oh1o-278, and.Staafe exrel. Edwards v. Tolerio City SchoolBd. ofEdn.,
72 Ohio St.3d 106, 108,1995-Ohlo-251.

-10-
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the usage of that term in R.C. Chapter 4112. See, e.g., R.C. 4112.05(B)(5) ("tf the

commission fails to effect the elimination of an unlawful discriminatory practice by informal

methods of conference, conciliation, and persuasion *** the commission shatl issue and

cause to be served upon any person, including the respondent against whom a complainant

has filed a charge *'" a complaint ***") (Emphasis added.) Thus, appellant became a

respondent for purposes of R.C. 4112.04(BX3)(b) when complainant flled a charge of

discrimination against it on August 18, 2005.

(143} Appellant asserts that the commission was obligated under R.C.

4112.04(B)(3)(b) to issue a subpoena in its name to Officer Porter when appellant filed a

written application for one on September 19 and 23,2005, even though the commission had

not yet issued a complaint against appellant. We agree with this assertion.

(144} R.C. 4112.04(B)(3)(b) provides that "[u]pon written apprication by a respondent,

the commission shall issue subpoenas in its name to the same extenfand subjecf to the same

limitations as subpoenas issued by the commission." (Emphasis added.) R.C.

4112.04(B)(3)(a) provides, in relevant part, that "[t]he oommission **" may issue subpoenas to

compel access to or the production of premises, records, documents, and other evidence or

possible sources of evidence or the appearance of individuals *** to the same extent and

subject to the same limitations as would apply if the subpoenas **' were issued or served in

aid of a civil action in a court of comnwn pleas."

(145) In this case, the oommission issued a subpoena to Officer Porterfor purposes of

its preliminary investigation of complainanPs charge, shorHy after it had rejected appelfant's

request, pursuant to R.C. 4112.04(B)(3)(b), to have the commission issue a subpoena to

Officer Porter on appellants behalf. The commission was within In its rights to issue a

subpoena to Officer Porter for purposes of its preliminary investigation of complainant's

charge. See R.C. 4112.04(B)(3)(a). However, appellant was within its rights to ask the
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commission to issue a subpoena to Officer Porter on appeilant's behalf, and the commission

was obligated to issue that subpoena upon appellants written application. See R.C.

4112.04(Bx3)(b). Consequently, we conciude that appellant had a clear legal right to have

the commission Issue a subpoena in its name to Ofticer Porter upon appellants written

application, and the bommission had a clear legal duty to issue the subpoena.

{¶46} The commission argues that R.C. 4112.04(Bn3)(b) cannot be construed to

provide parties like appellant with "a blank check entitiing it to a subpoena at anytime during

the administrative process and conferring a duty upon the commission to issue a subpoena

anytime one is requested " The commission asserts that parties like appeilant are-entitled to

have the commission issue a subpoena in its name only after it has issued a oomplaint

against the party, pursuant to R.C. 4112.05(B)(5).

{147} In support of this assertion, the commission relies primarily on OhioAdm. Code

4112-3-13(B), which, the commission asserts, was promuigated pursuant to the language in

R.C. 4112.04(B)(3) authorizing the commission "to make rules as to the issuance of

subpoenas by indi+iidual commissioners " Ohio Adm.Code 4112-3-13(B) states, in pertinent

part, that "[s]ubpoenas shall be issued upon receipt of a written requestfrom a respondent

which identifies the case caption and complaint number[.p'

{¶48} The commission points out that at the time appellant requested a subpoena for

Officer Porter, there was no complaint number in the case since it had not yet filed a

complaint against appellant. Consequentiy, the commission argues that a party, tike

appellant, cannot seek a subpoena through Ohio Adm. Code 4112-3-13(B) "unless and until

an administrative complaint is issued[,]" and, therefore, that "a party is not entitied to a

subpoena and the commission has no duty to issue a subpoena untii after a complaint has

been issued " We disagree with this argument_

,M49} Initially, it appears that the commission promulgated Ohio Adm.Code 4112-3-
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13(B) pursuant to the authority granted to it by R.C. 4112.04(A)(4), rather than by the

aforementioned language in R.C.4112.04(B)(3).4 Nevertheless, an administrative rule issued

pursuant to statutory authority "has the force of law" only if it is not unreasonable and does

not conflict with a statute covering the same subject matter. State ex reL Celebrezze v. NatJ.

time & Stone Co., 68 Ohio St.3d 377, 382, 1994-Ohio-486.

(¶50) In this case, Ohio Adm.Code 4112-3-13(B), which requires that a respondent's

written request for a subpoena:ident'rfy the case caption and complaint number, conflicts with

R.C. 4112.04(B)(3)(b), which grants respondents, like appellant, the right to have the

commission issue subpoenas, upon written apptication, "to the same extent and subject to the

same limitations as subpoenas issued bythe commission." Since the commission is entitled

to issue subpoenas prior to fijing a complaint againsta respondent, see R.C.4112.04(B)(3)(a),

then respondents are entitled to have the commission issue such subpoenas on their behalf.

See R.C. 4112.04(B)(3)(b).

(1151) As a result, Ohio Adm.Code 4112-3-13(B), at least in the context of this case,

does not have the "force of law," NatL Lime & Stone Co., 68 Ohio St.3d at 382, and that

provision of the Ohio Administrative Code cannot be used as a justffication for ignoring

appellant's rights under R.C. 4112.04(B)(3)(b):

(152) This same analysis applies to Ohio Adm.Code 4112-3-12(A), which provides

that "[a]fter issuance of a complaint and receipt of the commission's file by the commission's

attomey, the commission and respondent shall both enjoythe same rights of discovery as are

4. The language in R.C. 4112.04(B)(3), authorizlng the commission "to make rules as to the issuance of
subpoenas by hdMdual commissionersi,]" appears to be the statutory authority upon which Oh[o Adm.Code
4112-3-13(A) is based, not 41123-13(8). The key language in this part of R.C. 4112.04(B)(3) is "individuad
commissioners." Ohio Adm.Code 4112-3-13(A) contains rules reganJing the issuance of subpoenas by individual
commissioners, see id, ("A commissioner may Issue a subpoenatc"'"), whereas OhioAdm.Cods4112-3-13 (B)
contains rules regarding the issuance of subpoenas bythe commission, as a whole, upon a respondenfs request.
Thus, it appears that Ohio Adm.Code 4112-3-13(B) was promulgated pursuant to R.C. 4112.04(Ax4), not R.C.
4112.04(B)(3), as the commission contends.

-13-
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provided for in division (B)(3) of section 4112.04 of the Revised Code, and in rules 26 through

37,'Ohio Rules of Civil Procedure.'" This provision of the administrative code "has the force

of law" only if it is not unreasonable and does not conflict with a statute covering the same

subject matter. NatL Lime & Stone Co., 68 Ohio St.3d at 382.

{¶53} In this case, Ohio Adm.Code 4112-3-12(A) conflicts with R.C. 4112.04(B)(3)(b)

since R.C. 4112.04(B)(3)(b) grants respondents the right, upon written application, to have the

commission issue subpoenas on the respondents' behalf, "to the same extent and subject to

the same limitations as subpoenas issued by the commission[,]" whereas Ohio Adm.Code

4112-3-12(A) indicates that respondents like appellant wilt not "enjoy#he same rights of

discovery as are provided" in R.C. 4112.04(BX3), and in Civ.R. 26 through 37, until after a

complaint is issued and the commission's attomey receives the commission's file. Because

these limitations are not contained in R.C. 4112.04(B)(3)(b), Ohio Adm.Cale 4112-3-12(A), at

least In the context of this case, does not have the force of law, see Natt. Lime & Stone Co.,

68 Ohio St.3d at 382, and that provision of the administrative code cannot be used as a

jusgication for ignoring appeltant's rights under R.C. 4112.04(B)(3)(b).

.M54) The commission argues that appellant is stiil not entitled to a writ of mandamus

beCause appellant has or had sev^ral adequate remedies at law that it has chosen not to

pursue. We disagree with this argument

{155} "Mandamus will not issue if there is a plain and adequate remedy in the ordinary

course of law." State ex ret. United Auto., Aerospace & Agrlcultura! Implement Workers of

Am. v. Bur. Of Workers' Comp.,108 Ohio St.3d 432, 2006-Ohic-1327, ¶54, citing State ex rel.

Ross v. State, 102 Ohio St.3d 73, 2004-Ohio-1827, ¶5, and R.C. 2731.05. "'The al#emative

must be complete, beneficial, and speedy in orderto constitute an adequate remedy at law.'"

State ex ret. United Auto., Aerospace & AgricLltura! tmplement Workers of Am. v. Bur. of

Workers' Comp., at ¶54, quoting State ex ret. Ullmann v. Hayes, 103 Ohio St.3d 405, 2004

_1.4_
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Ohio-5469, 18.

{156} The commission argues that "[t]he most obvious and complete remedy is

[a]ppellant's current entitlementto a subpoena afterthe [c]ommission lssued its [complaint on

December 15, 2005,]" adding that "[a]ppellant can [now] avail itself of all thetools ofdisoovery

pursuant to [Ohio Adm.Code] 4112-3-12." The commission also argues that appellant could

have requested the commission to reconsider its probable cause determination in the case,

and that appellant "still has the opportunity to resolve the undertying claim through conciliation

or set8ement and will continue to have this opportunity until the administrative hearing

eommences."

{1157} However, none of the atternatnre remedies proposed by the commission provide

appellant with a eomplete oradequate remedy. As we have stated, when complainant filed a

discrimination charge against appellant, appellant became a"respondent" for purposes of

R.C. 4112.04(B)(3)(b), and thus became entitled to have the commission issue a subpoena

on appellant's behalf to the same extent and subject to the same limitations as subpoenas

issued by the commission. The purpose behind R.C. 4112.04(B)(3)(b) is to place

respondents on a equal footing with the commission once a charge of discrimination has been

filed against the respondent.

{158} All of the altemative remedies proposed by the commission fail to place

appellant on an equal footing with it, as required by R.C. 4112.04(B)(3)(b). Instead, those

proposed remedies merely ratifythe commission's position that respondents like appellantare

not entitled to have the commission issue a subpoena on the respondent's behalf until the

eommission chooses to file a complaint against the respondent. However, that position is

contrary to the plain language in R.C. 41112.04(B)(3Hb).

{ff59} By gMng respondents the right to have the commission issue subpoenas on

their behalf to the same extent and subject to the same limitations as subpoenas issued by
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the commission, R.C. 4112.04(B)(3)(b) allows a respondent to request a subpoena before a

complaint has been brought against it. Additionally, it allows respondents to have the

commission issue subpoenas on their behalf before the conciliation phase of the proceedings

begins, thereby placing them on an equal footing with the commission during that phase of

the proceed'mgs. The commission's proposed altemative remedies do not offer respondents

the same advantage, but, instead, forces them to accept the commission's unwillingness to

comply with its dufies under R.C. 4112.04(B)(3)(b).

{160} Under these circumstances, we conclude that appellant does not have an

adequate remedy at law. Because (1) appellant had a clear legal right to have the

commission issue a subpoena on appellant's behalf, (2) the commission had a clear legal

duty to issue the subpoena, and (3) appellant does not have an adequate remedy in the

ordinary course of the iaw, we conclude that the trial court erred in dismissing appellant's

mandamus action pursuant to Civ.R. 12(B)(6).

{161} We also oonolude that by refusing to issue the subpoena requested by

appellant, the commission failed to engage in a"completed attempt" to eliminate unlawful

discriminatory practices by conference, concgiation or persuasion before issuing a complaint

against appellant, thereby divesting itself of jurisdiction to issue such a complaint against

appellant.

{¶62} "Pursuant to R.C. 4112.05(B), a completed and unsuccessful attempt by the

Ohio Civil R4ghts Commission ta eliminate unlawful discriminatory practices by conference,

conciliation or persuasion is a jurisdictional prerequisite to the issuance of a complaint by the

cnmmission[.)" State ex ret. Repufilic Steel Corp., v. Ohio Civil Rfghts Comm. (1975), 44 Ohio

St.2d 178, syllabus.

{163} Appellant was entided, pursuant to R.C. 4112.04(B)(3)(b), to have the

commission issue a subpoena to Officer Porter on appeilant's behalf, even before the
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commission filed a complaint against appeBant, just as the commission, itsefif, was entitled to

issue a subpoena to Officer Porter. See R.C. 4112.04(B)(3xa). By having the commission

issue a subpoena to bfficer Porter, appellant may have leamed information that could have

proven useful to appellant during the conciliatfon phase of these proceedings.

{164} However, by refusing to issue the requested subpoena, the commission and

appellant were not placed on an equal footing for purposes of the conciliation phase of the

proceedings. Because the commission was able to subpoena Ofricer Porter, but appellant

was not, the commission had an unfair advantage against appellant, contrary to R.C.

4112.04(B)(3)(b)'s explicit mandate requiring the commission, "upon written application by a

respondent, *** [to] issue subpoenas in its name to the same extent and subject to the same

limitations as subpoenas issued by the commission." Id.

(I65} Underthese circumstances, we conclude thatthe commission failed to engage

in "a completed'"'" attempt ** to eliminate unlawful discriminatory practices by conference,

conciliation or persuasion[,)" and, therefore, the commission lacked jurisdiction to issue a

complaint against appellant. Republic Steel Corp., 44 Ohio St.2d at syllabus.

fl66} The final issue we must address concerns the commission's request in its reply

to appellant's brief that we dismiss Ohio Attomey General Jim Petro as a party to this action

on the grounds that R.C. 4112.10 requires the attomey general of this state to act as counset

for the Ohio Civil Rights Commission, and that appellant, without citing any autho(ty in

support, "is essentially suing an attnmey for an alleged violation by the ciient." While we are

not unsympathetic to this a_rgument, we condude that it is not properly before us.

n67) App.R. 3(C)(1) states, in perBnent part:

{1168} "A person who intends to defend a judgment or order against an appeal taken

by an appellant and who also seeks to change the judgment or order *** shall file a notice of

cross appeal within the time allowed by App.R. 4;' (Emphasis added.)
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{169} In its January 4, 2006 order dismissing appellants mandamus action, the trial

court .expressly dismissed appellant's action against the commission, but failed to expressly

dismiss appellant's action against the attorney general. While that may have been what the

trial court intended, that is not what the trial court did. By requesting that this court dismiss

the attorney general as a party to appellant's mandamus action, the commission is tacitly

acknowledging that the trial court failed to dismiss the attomey general as a party to

appe{lant's mandamus action.

(1[70} Furthermore, by requesting that this court dismiss the attomey general as a

party to appellant's mandamus action, the commission is essentially seeking "to change the

order" from which the appeal has been taken. App.R. 3(C)(1). Consequently, the

commission needed to file a cross appeal in order to accomplish that objective. Id.

Neverthefess, after this case is remanded, the commission and the attomey general will,

again, be able to request that the attomey general be dismissed as a party to this action on

the grounds set forth in their appellate brief.

{¶71} In light of the foregoing, appellants assignment of error is sustained.

{172} The trial courts judgment isreversed, and this cause is remanded to the trial

court for further proceedings consistent with this opinion.

WALSH and YOUNG, JJ., concur.

This opinion or decision is subject to further editing by the Supreme Court of
Ohio's Reporter of Decisions. Par.ties interested in viewing the final reported

version are advised to visit the Ohio Supreme Courts web site at:
http:Awww.sconet.state.oh.us/ROD/documents/. Final versions of decisions

are also available on the Twelfth District's web site at:
http://www.twelfth.ccurts.state.oh.us/search.asp
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FAYETTE CO., OHIO

IN THE COURT OF APPEALS OF FAYETTE COUNTY, OHIO
MAR 0 2 2007

i

STATE OF OHIO ex rel.
THE AMERICAN LEGION POST 25 CASE NO. CA200:4tfi61971 COURTS

Relator,

vs.

THE OHIO CIVIL RIGHTS
COMMISSION, et al.,

Respondents.

ENTRY DENYING STAY PENDING
APPEAL TO OHIO SUPREME COURT

The above cause is before the court pursuant to a motion to stay this proceeding

pending an appeal to the Ohio Supreme Court filed by counsel for resporidents, the

Ohio Civil Rights Commission, et al., on January 30, 2007, and a responsive memoran-

dum filed by counsel for relator, American Legion Post 25, on February 5, 2007.

Upon due consideration of the foregoing, the motion to stay is DENIED.

IT IS SO ORDERED.

WilliamalV. YqGng, Presiding Judge

Steqh n W. Powell, Juda

Y 4^.:+\3 Y^% ^/ _...^

MAR 8 . 2007
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IN THE COURT OF COMMON PLEASj11riGl CJ*"
^r.-

FAYETTE COUNTY, OHIO
•

AMERICAN LEGION POST 25 * Case No. 05CVH0434

Plaintiff-Relator, *

Vs. *

THE OHIO CIVIL RIGHTS * JUDGMENT ENTRY
COMMISSION, et al.

Defendants- Respondents.

The Court finds it has no jurisdiction to issue a stay of

proceedings as requested by Defendants-Respondents. Accordingly,

said request is denied.

The Clerk of Court is directed to serve copies of this
Order upon counsel.for both parties, by regular U.S. mail;
Thereupon, the Clerk shall file proof of service stating the date
service perfected and manner of service utilized.



FAYETTE COUNTY COURT OF COMMON PLEAS
110 E. COURT STREET

3RD FLOOR
WASHINGTON CH, OHIO 43160

(740) 335-6371

OHIO, STATE OF EX REL: AMERICAN
Li=GION POST 25

Appellee
Vs.

OHIO CIVIL RIGHTS COMMISSION
Appelf.ant

Nofice of Entry

CASE NO. CA2006-01-006
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Pursuant to Appellate'Rule 30 ,4, you are hereby notified that a Joumat Entry has been
filed in the Court in the above:captioned case on 10-23-06, Copy of Entry attached:

LARRY L. LONG
Clerk of Courts

cc: JAMES KIGER
JIM PETRO
S. DEMERS
L ANTHONY

By lJ- J1lls x,
Deputy
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IN THE COURT OF APPEALS

TWELFTH APPELLATE DISTRICT OF OHIO
cQ

FAYETTE COUNTY ^^AF
^^• OHIo

STATE OF OHIO ex ref. AMERICAN
LEGION POST 25,

Relator-Appellant,

OHIO CIVIL RlGHTS COMMISSION and
JIM PETRO as Atty. General,

Respondents-Appellees.

OCT z32ft

F C^LJR S

CASE NO. CA2006-01-006

JUDGMENT ENTRY

The assignment of error properly before this court having been ruled upon, it is
the order of this court that the judgment or final order appeaEed from be, and the same
hereby is, reversed and remanded to the trial courtfor further proceedings according to
law and consistent with the Opinion filed the same date as this Judgment Entry.

It is further ordered that a mandate be sent to the Fayette County Court of
Common Pleas for execution upon this judgment and that a certified copy of this
Judgment Entry shall constitute the mandate pursuant to App.R. 27.

Costs to be taxed in compliance wfth App.R. 24.
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