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EXPLANATION OF WHY THIS COURT SHOULD ACCEPT JURISDICTION

This case presents an extrémely important issue warranting this Court’s review:
Which Ohio statute of limitations ap;ﬁlies to a claim brought under 42 U.S.C-. § 19837 An
answer to this issue by the Court would end the conflict among various Courts of Appeal
in Ohio and put all present and potential parties on notice as to appropriate statute of
limitations in Section 1983 cases filed in Ohio.

There is a split of authority among the various Courts of Appeal in Ohio on the
issue of which statute of h'mi‘;_ations governs Section 1983 claims. This apparent split of
authority is directly attributable to Coﬁgress’ failure to provide for a statute of limitations
period in Section 1983 claims. The United States Supreme Court has held that because
federal law does not provide a statue of limitations applicable Section 1983 claims, the
applicable statute of limitations must be borrowed from the state in which the cause of
action arose. Wilson v. Garcia (1985), 471 U.S. 261, 266. Further, the Wilson Court
concluded that all Section 1983 claims are to be characterized as personal injury actions
for statute of limitations purposes. /d. at 276-280.

The holding in Wilson provided only limited guidance in Section 1983 cases
arising in Ohio due to the multiple statutes of limitations applicable to persoﬂal injury
actions. __In Owens v. Okure -(1989), 488 U.S. 235, the United States Supreme Court
attempted to resolve this problem, holding where a state has multiple statute of
1i1nitations for personal injury actions, the general or residual statute of limitations for
personal injury actions should be applied to Section 1983 claims. Jd. at 249-250. In

Browning v. Pendleton, 869 F.2d 989, 991 (6th Cir. 1989)(en banc),. the en banc United




States Court of Appeals for the Sixth Circuit held that the applicable Ohio statute -W;as
* R.C. §2305.10, a two year statute.

The issue in the present case is whether R.C. § 2305.10,- a two year statute of
limitations or 2305.09(D), a four year statute of limitations, is Ohio’s general or residual
statute of Hmitations for personal injury actions. This Court has not has not addressed
this issue, although there has becn considerable debate among various Ohio Courts of
Appeal who have addressed this exact issue. Specifically, in Bojac Corp. v. Kufevac, 64
Ohio App. 3d 368,370, and Martin v. Adult Parole Auth., 1994 Ohio App. Lexis 867
{(Mar. 4, 1994), Marion App. No. 9-93-45, unreported, the Eleventh and Third Ohio
Appellate Disfricts, respectively, determined that R.C. § 2305.09(D) is Ohio’s general or
residual personal injury statute of limitations. See also, Prohazka v Ohio State Univ.
Body. Of Trustees (Dec. 16, 1999), Franklin App. No. 99AP-2, 1999 Ohio App. LEXIS
6475 (unrcported). However, the First, Fifth, Seventh, Eight, and Twelfth Ohio
Appellate‘ Districts have held that R.C. § 2305.10 provides Ohio’s general or residual
statute of limitations for personal injury actions. State ex rel. Eckstein v. Midwest Pride
IV (1998), 128 Ohio App. 3d 1, 14; Francis v. Cleveland (1992), 78 Ohio App. 3d. 593,
596; Archer v. Payne, 1999 Ohio App..LEXIS 4369 (Sept. 17, 1999), Muskingum App.
No. CT-98-0043, unreported; Erkins v. Cincinnati Municipal Police Dept., 1998 Ohio
App. LEXIS 4927 (Oct. 23, 1998), Hamilton App. No. C-970836, unreported; Harman v.
Gessner, 1997 Ohio App. LEXIS 405 (Sept. 9, 1997), Mahoning App. No. 96 C.A. 123,
unreported. There is an obvious split of authority in Ohio which needs to be resolved by

this Court. Such a novel issue of law must be addressed.



The §plit of authority among the various appellate districts on this issue frustrates
the primary purpose of enacting s’gatutes of limitations. The primary purpose of a statute
of limitations is to “reduce to a fixed interval the time between tﬁe accrual of a right of
action and the commencement of the actions, and to put all on notice as that interval.”
Francis, supra at 596, citing McClure v. Middletown Hosp. Assn., (S.D. Ohio 1985), 603
F. Supp. 1365. Such statutes are designed to protect persons from the burden of having
to defend against stale claims. /4 In the instant case, the lack of a definitive statute of
limitations in Section 1983 claims is a cause for major concern, namely having to defend
a stale claim which arose over five years ago. It is apparent that Plaintiff’s claim would
be time barred if the two year statute.applies, but would not be time barred if the
applicable limitations period is four years. This case is the type of stale claim
contemplated by the legislature when creating statutes of limitations. Memories have
faded, records may have been lost or destroyed, and witnesses lost.

Fﬁrthermore, the decisive split of authorities among the Ohio appellate courts
poses a significant disadvantage for certain potential plaintiffs and defendants. The split
could potentially cause a jurisdictional quagmire that promotes defensive forum shopping
which wastes time, money, and scarce judicial resources. For instance, most, if not all,
county children service agencies have placed children in different counties for a variety
of reasons. County children service agencies are thus amenable to suit in the county in
which all or part of the claim fbr relief arose, a county in which a public officer maintains

his or her principal office if suit is brought against the officer in their official capacity, or



the county in which it resides’. See Civ) R. 3(B). It necessarily follows that, if a claim for
relief arose in an appellate district‘that applies the two year statute of limitations and the
county éhildren service agency is also located in an appeliate distﬂct that applies the two
year statute of limitations, the potential plaintiff must bring their suit within two years or
it will be forever time-barred. Just the opposite is true if the claim for relief arose in an
appellate district that applies the four year statue of limitations and the county children
service agency is also located in an appellate district that applies the four year statute of
limitations. The potential plaintiff in this scenario has four years in which to file their
suit. The latter plaintiff thus has two extra years in‘ which to file suit.
Similarly, certain county children service boards are at a distinct disadvantage. If
a claim for relief arose in an appellate district. that applies the two year statute of
limitations, but the county agency is located in an appellate district that ﬁpplies the four
year statute of limitations, the plaintiff will bring suit in the county in which the agency 1s
Jocated, The plaintiff in this scenario has the ability to circumvent the two year statute of
limitations. Conversely, if the claim for relief arose in an appellate district that applies a
four year statute of limitations but the county agency is located in an appellate district
that applies the two .year statute of limitéiions, the plaintiff may bring suit in the county in
which the claim arose. Again, the plaintiff in this scenario may circumvent the two year
statute of limitations and opt to bring their suit within four years. The only recourse for
the county agencies would be to remove the case to federal court which has applied the
two year statute or move for a change of venue. The same considerations of uniformity

and certainty which motivated the United States Supreme Court in Wilson, supra at 266,

! County children service agencies would also be amenable to suit in the county in which a public officer
maintains his office, if sued in his/her official capacity. However, this argument assumes all county public
officers’ offices are located within their respective county’s borders,



' require that a definitive, uniform statute of limitations be applied to Section 1983 claims.
Time, money, and judicial resourqeé are all wasted due to the split of authorities among '
the Ohid appellate courts. |

In sum, this case presents a question of such great public interest as would
warrant this Court’s review. Defendants Mbah and Grote respectfully requests tﬁat this
Court accept jurisdiction.

STATEMENT OF THE CASE AND FACTS

The facts of the case arc as follows. On January 2, 2002, Franklin County
Children Services accompanied by the Columbus Police Department; gained entrance to
Plaintiff’s home and found her son, Moussa, locked in the basement with a cot, a bucket,
and a chain attached to a pole. When Plaintiff was questioned, she did not deny the form
of punishment she inflicted on her son, Moussa. These facts are also detailed in the
report generated by the Columbus Police Department when Moussa was removed from
the home for safe keeping.

A complaint was filed by Defendants Grote and Mbah on January 3, 2002, In re

Moussa Mazon, Case No. 02 JU 01-97. The complaint alleged that Appellant’s son,

Moussa Mazon, was an abused/neglectéd/dependent child due to Appellant withholding
food from Moussa, locking Moussa in the basement with only a bucket to use as a
bathroom, and chaining him to a pole for punishment. Despite Plaintiff’s admissions to
police and children services workers that she did lock her son in the basement and chain
him to a pole as punishment, she filed the underlying action on February 25, 2005,

contending that the Complaint filed on or about January 3, 2002, by Defendants Grote



and Mbah, was filed falsely. Plaintiff further alleged various state law claims and a
Section 1983 claim.

Defendants were granted partial summary judgment on March 30, 2006, on the
grounds that the statute of limitations had run as to the Appellant’s claims alleging
misconduct that occurred when Plaintiff*s child was originally removed from A[;pellant’s
home on January 3, 2002. The trial court only permitted any ongoing violations to
continue for trial, but allowed the parties to again file for summary judgment if
appropriate. Defendants filed a second motion for summary judgment from which the
trial court entered its decision and final judgment on July 20, 2006. In the decision and
entry the trial court determined that no ongoing violations existed and granted summary
jﬁdgment for Defendants and dismissed Plaintiff’s remaining claims. Additionally, in the
same decision the trial court denied the Appellant’s motion for default judgment on the
grounds that Civ. R. 55 was applicable only to pleadings.

Plaintiff. timely appealed the trial court’s decision to the Tenth District Court of
Appeals (Case No. 06AP-829). In her lone assignment of error, Plaintiff contended the
ﬁial court erred by not applying a pro se standard of review, by granting summary
judgment for Defendants, and by dcnyiﬁg her Motion for Default Judgment. Plaintiff did
not assign as error the trial court’s application of a two year statute of limitations in
Section 1983 claims. Oral arguments were heard by the court on January 11, 2007. Both
sides attended and presented their arguments. The court rendered an Opinion on
February 6, 2007, wherein it held Plaintiff’s state law claims were barred by the two year
statue of limitations found in R.C. § 2744.04(A). The court also rejected Plaintiff’s

assignments of error relating to the pro se standard of review and default judgment.



However, the court held the four year statute of limitations contained in R.C. §
2305.09(D) was Ohio’s general or residual personal injury statute for purposes of Section
1983 claims. Therefore, the court concluded that the trial court erred in applying the two
year statute of limitations governs Section 1983 claims and remanded the case back to the
trial court for further proceedings consistent with its Opinion. This appeal follows.

ARGUMENT
First Proposition of Law: R.C. § 2305.10 is Ohio’s
general or residual statute of limitations for personal injury
actions
Considerations of uniformity and certainty favor the selection of a single statute
of limitations governing Section 1983 claims. In Ohio, the two year statute of limitations
set forth by R.C. § 2305.10 is the proper general or residual statute of limitations for
personal injury actions. R.C. § 2305.10 provides in relevant part that “***an action for
bodily injury *** shall be brought within two years after the cause of action accrues.”
Thus, it ‘dppears from the plain language of the statute that R.C. § 2305.10 is the State of
Ohio’s general or residual statute of limitations for personal injury actions.

In Peoples Rights Org., Inc. v. Montgomery, 142 Ohio App. 3d 443 (12th Dist.
2001), the Twelfth District Court of Appeals examined both R.C. § 2305.09(D) and R.C.
§ 2305.10. The court correctly held:

R.C. § 2305.09 applies to éeﬂain enumerated causes of action. It
specifically excepts those claims governed by R.C. § 2305.10, which
include actions “for bodily injury.” Thus the general personal injury
limitations period is two years, as included in R.C. § 2305.10.

Cases finding R.C. § 2305.09(D) applicable to § 1983 actions
misread the import of the limitations statutes, hinging their analysis upon
R.C. § 2305.09(D)’s inclusion of the words “injury to the rights of the

plaintiff.” But these words must be read in light of the full text of
subsection (D): “an injury to the rights of the plaintiff not arising on



contréct nor enumerated in section 2305.10.” Personal injury claims
subject to R.C. 2305.10 are thus exempt from R.C. § 2305.09%s
application.
Id at 481, 482 (citations omitted){emphasis in original)'. The Sound reasoning of the
Twelfth District Court of Appeals should be adopted by this Court. The two year statute
of limitations found in R.C. § 2305.10 is the applicable general or residual statute of
limitations for personal injury actions. Accordingly, the two year limitations period
should be the applicable limitations period for Section 1983 claims filed in the State of
Ohio.
Second Proposition of Law: Ohio Law uniformly
commands a two year statute of limitations for actions
alleging civil rights violations
- Adopting a two year statute of limifations endorses a policy of consistency. The
Ohio Revised Code is replete with two year statutes of limitations for actions
synonymous with Section 1983 claims. Specifically, R.C. § 4112.99 provides for a two
year statute of limitations in civil rights actions.” Furthermore, pursuant to R.C. §
-2743.16, a suit against the State of Ohio must be brought within two years after the cause
of action accrues. Likewise, under Revised Code Chapter 2744, Ohio’s Political
Subdivision Tort Liability statute, a su.it against a political subdivision must be brought
within two years after the cause of action accrues. See R.C. § 2744.04(A). Clearly, under
Ohio law, the appropriate statute of limitations for cases analogous to Section 1983

claims is two years. Therefore, it follows Section 1983 claims warrant a definitive two

year statute of limitations.

2R.C. § 4112.99 does provide exceptions to the two year statute of limitations. However, three of the four
delineated exceptions call for a one hundred eighty day limitations period, while the fourth exception calls
for a one year statute of limitations. '



.There_ is also a strong public policy argument in favor of a two year statute of
limitations. As evidenced by R.C.A §§ 2743, 2744, and 4112, the Ohio Legislature favors
suits to be brought within two years presumably to alleviate thé burden of having to
defend against stale claims. Potential Section 1983 defendants, such as law enforcement
officers and children service workers are in constant contact with the public. These
potential defendants would be hard pressed to remember specific details about an incident
that occurred three or four years prior to commencement of the action. Memories tend to
fade, records afe often incomplete or not kept, and are destroyed, and witnesses are lost
over four years. A four year statute of limitations would thus be disastrous for a
defendant faced with the possibility of being individually liable for a six-figure sum plus
puniti\-re-damages, attorney’s fees, and intetest.

CONCLUSION
For the foregoing reasons, Defendants Mbah and Grote respectfully requests this

Court accept jurisdiction.

Respectfully submitted,

RON O'BRIEN
PROSECUTING ATTORNEY
FRANKLIN COUNTY, OHIO

% P27 font—

R. Matthew Colon 0080230
Assistant Prosecuting Attorney
373 South High Street, 13" Floor
Columbus, Ohio 43215

Phone: (614) 462-3520

Fax: (614) 462-6012

Attorney for Defendants Mbah and
Grote
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Susan Mbah and Mindy Grote, : (REGULAR CALENDAR)

Defendants-Appellees.

JUDGMENT ENTRY

For the reasbns stated_ i_n ihe opinion of this court rendered herein on
Februafy 6, 2007, appellant’s aséignment of error is sustained in part and overruled in
part, and it is the judgment and order of this court that the judgment of the Franklin
County Court of Common Pleas is affirmed in part and reversed in part. This cause is
remanded té that court for further proceédings in accordance with law consistent with

said opinion. Costs shall be assessed equally between the parties.

FRENCH, BROWN, and McGRATH, JJ.
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Rev. lyabo Nadra,

Plaintiff-Appeliant,

No. 06AP-829
V. : (C.P.C. No. 05CVH02-2202)
Susan Mbah and Mindy Grote, : (REGULAR CALENDAR)

Defendants-Appellees.

OPINION

Rendered on February 6, 2007

" Rev. lyabo Nadra, pro se.

Ron O'Brien, Prosecuting Attorney, and R. Matthew Colon,
for appellees.

APPEAL from the Franklin County Court of Common Pleas.

FRENCH, J.

{1} Plaintiff-appellant, Rev. lyabo Nadra ("appellant”), appeals from the
Franklin County Court of Commen Pleas' entry of summary judgﬁ’nent in favor of
defendants-appellees, Susan Mbah ("Mbah") and Mindy Grote ("Grote") (coliectively
"appellees™). For the following reasons, we affirm in part and reverse in part.

{12} On February 25, 2005, appellant filed a civil compiaint in the Franklin

County Court of Common Pleas, purporting to allege claims of fraud against Mbah, a
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Franklin County Children Services .("FCCS") caseworker, and Grote, an FCCS intake
worker. Appellant's claims arise from the removal of Her minor son, M.M., from her
custody on January 2, 2002, and the subsequent filing of a complaint in the Franklin
County Court of Common Pleas, Division of Domestic Rélations, Juvenile Branch,
alleging that M.M. was an abused, neglected, and dependent child (“juvenile
complaint™).

{33} The juvenile complaint, signed by Grote, was filed on Januéry 3, 2002, in
case No. 02JU01-97, and lists appellees, in their capacities as FCCS caseworker and
intake worker, as the complainants. In addition to allegations that M.M. was an abused
child, as defined by R.C. 2151.031(D), a neglected chiid, as defined by R.C.
2151.03(A)(2) and (A)(6), and a dependent child, as defined by R.C. 2151.04(C), the
juvenile complaint set forth particular facts upon which such allegations were based.
The juvenile complaint alleges that FCCS received referrals on or about December 19,
2001 and January 2, 2002, reporting that appellant was locking M.M. in the basement
as punishment, with a cot for sleeping and a bucket to use as a toilet. The second
referral reported that M.M. was being chained to a pole in the basement and that
appellant fed M.M. once a day and withheld food depending on M.M.'s behavior. As a
result of such referrals, FCCS, accompanied by the Columbus Police Department,
obtained entrance to appellant's home on January 2, 2002, where they found M.M.
locked in the basement with a cot, a bucket, and a chain attached to a pole. The
home's electricity had been off for a week. According to the complaint, M.M. stated that
he had to stay in the basement all day, that he sometimes had to sleep in the basement,

and that he was sometimes chained to a pole by his wrist. M.M.'s 17-year-old sibling




No. 0AP-829 - 3

confirmed M.M.'s report, and appellant did not deny the form of punishment she inflicted
on M.M. Columbus Police Department personnel remroved M.M. from the home. The
juvenile complaint prayed for disposition, including, but not limited to, 'an order of
temporary custody or permanent commitment. | |

{4} The juvenile court initially granted temporary custody of M.M. to FCCS.
However, on August 20, 2002, the juvenile court entered judgment, terminating FCCS's
temporary custody of M.M., maintaining a wardship over M.M., and awarding legal
custody of M.M. to his father.

{15} Appelllant was arrested on June 13, 2002, and was indicted on charges of
child endangering, abduction, and kidnapping. On November 12, 2003, a jury returned
a verdict of not guilty on the abduction and kidnapping charges but couid not reach a
verdict on the child endangering charge. On March 22, 2004, the trial court, in
appellant's criminal case, granted a Crim.R. 29 motion for acquittal on the charge of
child endangering and entered judgment acquitting appellant of all indicted charges.

{6} In her civil complaint, appeltant' alleges that the allegations in the juvenile

complaint were false and that appellees violated R.C. 2151.44" by filing it. Appellant

' R.C. 2151.44 provides:
"If it appears at the hearing of a child that any person has abused or has aided, induced, caused,

encouraged, or contributed fo the dependency, neglect, or delinquency of a child or acted in a way
tending to cause delinquency in such child, or that a person charged with the care, support, education, or
maintenance of any child has failed to support or sufficiently contribute toward the support, education,
and maintenance of such chiid, the juvenile judge may order a complaint fited against such person and
proceed to hear and dispose of the case as provided in sections 2151.01 to 2151.54, inclusive, of .the

Revised Code.
"On the request of the judge, the prosecuting attorney shall prosecute all adults charged with violating

such sections.” :
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also alleges that appellees violated R.C. 2151.419% by failing to return M.M. to her
custody after the dismissal of criminal charges against her. Appellant alleges that

appellees' actions:

* * > [Claused [her] to [lose] her minor child [M.M.], monetary
support from the Social Security benefits, their family
dwelling, and subsidies from the Franklin County Public
Housing Program, a decline in her health as a result of 5 %
months incarceration, denial of her right to family obligation,
and her moral standing in the community as a law abiding
citizen, '

{17} Appellees filed an answer to appellant's complaint on April 7, 2005,

admitting:

*** [T]hat law enfarcement transported [M.M.] to Franklin
County Children Services Intake Center on January 2, 2002
and that an investigation began at that time.. Defendants
further admit that an emergency court order was granted on
January 3, 2002, that a temporary order of the court was
granted on January 4, 2002, and that a temporary court
commitment was eventually granted. Defendants further
admit that Susan Mbah was the intake worker who handled
the [M.M.] referral, that a NetCare assessment was
performed, and that [M.M.'s] father was granted supervised
visitation on April 2, 2002.

Appellees denied the remaining allegations in appeliant's complaint for lack of sufficient
knowledge and information. Appeliees also asserted various affirmative defenses,
including failure to state a claim upon which relief could be granted and immunity. On
August 26, 2005, the trial court granted appellees leave to amend their answer to raise

the statute of limitations as an additional affirmative defense.

% In part, R.C. 2151.41 9(A)(1) requires a court to determine, before continuing the removal of a child from
the child's home, "whether the public children services agency or private child placing agency * * * has
made reasonable efforts * * * to eliminate the continued removal of the child from the child's home, or to
make it possible for the child to return safely home."
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{48} On November 28, 2005, appellees filed a motion for summary judgment,
in response to which appellant filed a memorandum contra on Décember 27, 2005.
Appellees argued that appellant's claims were barred by the two-year statute of
limitations applicable to actions for damages agai.nst a poliﬁca! subdivision, as set forth
in R.C. 2744.04(A). Appellees also argued that, if the trial court deemed appellant's
complaint to assert claims pursuant to Section 1983, Title 42, U.S.Code. ("Section
1983"), such claims were likewise subject to a two-year statute of limitations and time-
barred. Additionally, appellees argued that they were immune from liability, pursuant to
R.C. 2151.421(G), és persons who participated in good faith in a judicial proceeding
resulting from a report of child abuse or neglect, and that they were entitled to qualified
immunity for the exercise of discretionary functions as FCCS embloyees.

{9} On March 30, 20086, the trial court partially granted appellees’ motion for
summary judgment. After noting the R.C. 2744.04(A) two-year statute of limitations and
agreeing with appellees' assertion that any Section 1983 claims were also subject to a
two.—year statute of limitations, the trial_ court concluded that appeliant's claims, arising
from the removal of M.M. and the filing of the juvenile complaint in January 2002, were
time-barred. However, the trial court found that the evidence did not demonstrate that
appellant's claim alleging appellees' ongoing failure to return M.M. to her custody was
time-barred. Lastly, the trial court stated that the record contained insufficient evidence
to evaluate appeliees’ entitlement to immuhity. Accordingly, the trial court granted
‘appellees' motion for summary judgment with respect to appellant’s claims arising out of

appellees' conduct in January 2002, and denied appeliees’ motion for summary
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. judgment with respect to appeliant's claims arising out of appellees' alleged failure to
restore appellant's custody of M.M.

{f10} On. May 4, 2006, the trial court granted appellees leave to. file a second
motion for summary judgment, which appellees fited on May 1'0, 2006. In their second
motion for summary judgment, appellees argued that appellant's claim based on the
failure to return M.M. was time-barred because FCCS's temporary custody of M.M.
terminated on August 20, 2002, when the juvenile court awarded iegal custody of M.M.
to his father. In support of their motion, appellees submitted a certified copy of the
juvenile court's judgment entry. Appellant filed a memorandum contra appellees'
second motion for summary judgment on May 30, 2006. While appellant did not dispute
that FCCS's temporary custody of M.M. terminated on August 20, 2002, she argued that
the limitations period on her claims should have been tolled based on her continuing
harm. |

{911} On June 27, 20086, before the trial court ruled on appellees' second motion
for summary judg-ment, appeliant filed a motion for default judgment. Appellant argued
that she was entitled to default judgment, pursuant to Civ.R. 55, based on appellees'
failure to file a reply memorandum in support of their second motion for summary
judgment.

{12} The ftrial court denied appellant's motion for default judgment and granted
appellees' second motion for summary judgment on July 20, 2006. The frial court
concluded that any conduct that might serve as the basis of a claim regarding FCCS's
failure to return M.M. ceased no later than August 20, 2002, upon the terminationr of

FCCS's temporary custody. The trial court also rejected appellant's' tolling argument,
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stating that "the statute of limitations is not tolled by continued suffering, but only by
continuing conduct." Accordingly, the trial court concluded that appellant's complaint
was time-barred in its entirety and entered final judgment in favor of appellees.

{913} Appellant filed a timely notice of appeal and aséigns the following as error:

The trial court erred by partially granting defendants' motion

for summary judgment, granting final judgment for motion for

summary judgment in favor of defendants, overlooking Pro

Se Standard of Review and various genuine issues of

material fact entered by Plaintiff throughout the Court

Record, and denial of the Plaintiffs Motion for Default

Judgment, when the record presents genuine issues of

material fact that demand resolution by the trier of fact,
Appellant contends that the trial court erred by granting summary judgment in favor of
appellees and by denying her motion for default judgment. Appellant also contends that
the trial court erred by not applying a "Pro Se Standard of Review[.]" Before reviewing
the propriety of the trial cour's entry of summary judgment, we briefly address
appellant's arguments concerning the standard of review and her motion for default
judgment.

{q14} At the outset, we reject appellant's contention that she was entitled to a
different standard of review based on her status as a pro se litigant. In her appellate
brief, appellant cites a litany of federal cases suggesting that, when considering a
motion to dismiss a complaint for failure to state a claim upon which relief can be
granted, federal courts hold pro se complaints to less stringent standards than formal
pleadings drafted by lawyers. See Haines v. Kemer (1972), 404 U.S. 519, 520-521.
Even if such case law were applicable to this court, the cited cases are distinguishable.

Here, the trial court did not dismiss appellant's complaint for failure to state a claim.

Rather, the trial court granted appellees' motion for summary judgment. .Unlike a motion
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to .dismiss for failure to state a claim upon which refief can be granted, where the court's
review is limited to the allegations in the complaint, a motion for summary judgment
provides the plaintiff the opportunity to present evidence in support of the allegationé in
her complaint.

1915} This court has routinely rejected the notion that pro se litigants are entitled
to lenient treatment with respect to procedural law and court rules. In Justice v.
Lutheran Social Servs. of Cent. Ohio (Apr. 8, 1993), Franklin App. No. 92AP-1153, this

court succinctly stated:

*** While one has the right to repreéent himself or herself

and one may proceed into litigation as a pro se litigant, the

pro se litigant is to be treated the same as one trained in the

law as far as the requirement to foliow procedural law and

the adherence to court rules. If the courts treat pro se

litigants differently, the court begins to depart from its duty of

impartiality and prejudices the handling of the case as it

relates to other litigants represented by counsel.
See, also, McNeil v. United States (1993), 508 U.S. 106, 113 ("we have never
suggested that procedural rules in ordinary civil litigation should be interpreted so as to
excuse mistakes by those who proceed without counsel"). Thus, the fact that appellant
is acting pro se "is immaterial because a pro se person 'is held to the same rules,
procedures and standards as those litigants represented by counsel and must accept
the results of her own mistakes and errors.' " Dailey v. R & J Commercial Contracting,
Franklin App. No. 01AP-1464, 2002-Ohio-4724, at Y17, quoting Dornbirer v. Paul
(Aug. 19, 1997), Frankiin App. No. 96APE11-1560. The trial court aptly cautioned
appellant of the risks presented by representing herself, warning her that "[flailure to

follow proper procedures or to inform this Court of relevant legal authority can result in

judgment being entered against a party. Unrepresented parties are not given special
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cénsideration because of their lack of counsel." Accordingly, we find no error based on
the trial court's purported failure to apply a "pro se standard of review."

{16} We next turn to appellant's contention that the trial court erred in denying
her motion for :defauit judgment, premised on appelleés‘ failure to file a reply
memorandum in support of their second motion for summary judgment. Appellant's
motion demonstrates -ﬂ'.;j:_ basic misunderstanding of the concept of default, which the

Ohio Supreme Court has discussed at length:

*** Default *** is a clearly defined concept. A default
judgment is a judgment entered against a defendant who
has failed to timely plead in response to an affirmative
pleading. McCabe v. Tom (1829), 35 Ohio App. 73. As
stated by the court in Reese v. Proppe (1981), 3 Ohio
App.3d 103, 105, "[a] defauit by a defendant * * * arises only
when the defendant has failed to contest the allegations
raised in the complaint and it is thus proper to render a
default judgmient against the defendant as liability has been
admitted or 'confessed' by the omission of statements
refuting the plaintiff's claims. **** It is only when the party
against whom a claim is sought fails to contest the opposing
party's allegations by either pleading or “otherwise
defend[ing]" that a default arises. This rule * ** is logically
consistent with the general rule of pieading contained in
Civ.R. 8(D}), which reads in part that "[a]Jverments in a
pleading to which a responsive pleading is required * * * are
admitted when not denied in the responsive pleading.”

Ohio Valley Radiology Asség., Inc. v. Ohio Valley Hosp. Assn. (1986), 28 Ohio St.3d
118, 121. The Ohio Supreme Court subsequently clarified that, "when a case is at issue
because a defendant has filed an énswer, there can be no default judgment.”
Disciplinary Counsel v. Jackson (1998), 81 Ohio St.3d 308, 311. Here, appellees
contested the allegations in appellant's complaint in their answer and defeﬁded by filing
two motions for summary judgment. Appellees were clearly not in default, and the trial

court appropriately denied appelfant's motion for default judgment.
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{417} Finally, we turn to appellant's contention that the trial court erred by
granting summary judgment in favor of appellees. rAppeIIate review of summary
judgments is de novo. Koos v. Cent. Ohio Cellular, Inc. (1994), 94 Ohio App.3d 579,
588, citing Brown v. Sciofo Cly. Bd. of Commrs. (1993), 87 Ohio App.3d 704, 711.
When an appellate court reviews a trial court's disposition of a summary judgment
motion, it applies the same standard as the trial court and conducts an independent
~ review, without deference to the trial court's deterﬁination. Maust v. Bank One
Columbus, N.A. (1892), 83 Ohio App.3d 103, 107; Brown at 711.

{918} Pursua-nt to Civ.R. 56(C), summary judgment "shall be rendéred forthwith
if the pleadings, depositions, answers to interrogatories, written admissions, affidavits,
transcripts of evidence, and written stipulations of fact, if any, timely filed in the action,
show that there is no genuine issue as to any material fact and that the moving party is
entitled to judgment as a matter of law." Accordingly, summary judgment is appropriate
only where: (1) no genuine issue of material fact remains to be litigated; (2) the moving
party is entitled to judgment as a matter of law; and (3) viewing the evidence most
strongly in favor of the non-moving party, reasonable mindsl can come to but one
conclusion, that conclusion being adverse to the non-moving party. Harless v. Willis
Day Warehousing Co. (1978), 54 Ohic St.2d 64, 66.

{19} "[T]he moving part;} bears the initial responsibility of informing the trial
court of the basis for the motion, and identifying those portions of the record * * * which
demonstrate the absence of a genuine issue of fact on a material .element of the
nonmoving party's claim.” Dresher v. Burt (1996), 75 Ohio St.3d 280, 292. Once the

moving party meets its initial burden, the non-movant must then produce competent
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evidence of the types listed in Civ.R. 56(C) showing that there is a genuine issue for
trial. 1d. at 293. Because summary judgment is a procedural device to terminate
litigation, courts should award it cautiously after resoiving all doubts in favor of the non-
moving party. Murphy v. Reynoldsburg (1992), 65 Ohio St.3d 356, 358-359.

{920} In their first motion for summary judgment, appellees argued that
appellant's claims were time-barred by the two-yeér statute of limitations contained in
R.C. 2744.04(A), which provides, in part, as follows:

An action against a political subdivision to recover damages

for injury, death, or loss to persons or property allegedly

caused by any act or omission in connection with a

governmental or proprietary function *** shall be brought

within two years after the cause of action arose, or within

any applicable shorter period of time for bringing the action

provided by the Revised Code. ***
The limitations period in R.C. 2744.04(A) also applies to actions against employees of
political subdivisions. Bojac Corp. v. Kutevac {1990), 64 Ohio App.3d 368; Strahler v.
Roby (Jan. 27, 1992), Washington App. No. 80 CA 25, citing Bojac; Read v. Fairview
Park (2001), 146 Ohio App.3d 15.

{921} To the extent that appeliant brings state law claims against appellees, as
employees of FCCS, her claims are subject to the two-year statute of limitations
contained in R.C. 2744.04{A). In her memorandum in opposition to appellees’ first
motion for summary judgment, appellant did not dispute that the R.C. 2744.04(A)
statute of fimitations applied to her claims. However, on appeal, appellant argues that

her claims are subject to the four-year statute of limitations for fraud claims, as set forth

in R.C. 2305.09(C). We reject that argument.
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{J22} R.C. 1.51 provides the applicable rule of construction for d'ealing with
conflicts between general and specific statutory provisions:
If a general provision conflicts with a special or local
provision, they shail be construed, if possible, so that effect
is given to both. If the conflict between the provisions is
irreconcilable, the special or local provision prevails as an
exception to the generai provision, unless the general
provision is the later adoption and the manifest intent is that
the general provision prevail.
Because the conflict between the statutes of limitations in R.C. 2305.09(C) and
2744 04(A} is irreconcilable, the special statute of limitations for actions against political
subdivisions and their employees, as set forth in R.C. 2744.04(A), prevails over the
general statute of limitations for fraud actions. See Abdalla v. Olexia (1996), 113 Ohio
App.3d 756. Thus, the R.C. 2744.04(A) two-year statute of limitations applies to
appellant's state law claims against appeliees.
{923} To determine whether appellant's claims were time-barred when she filed
her complaint in February 2005, we must esfablish when appellant's claims accrued. "A
cause of action brdinarily accrues, and the limitations period begins fo run, when the
viclation giving rise to liability occurs." Lane v. Grange Mut. Cos. (1988), 45 Ohio St.3d
63, 65. Despite allegations régarding proceedings in juvenile court, proceedings in
appellant's criminal prosecution, and the alleged harm she suffered, appellant's
complaint contains only limited allegations of conduct by appellees.
{f24} First, appellant premises at least part of her claims on appellees’ filing of
the juvenile complaint. on January 2, 2002, at which time appel!aht‘s claims, based on

such conduct, would have accrued. Appeliant filed her complaint on February 25, 2005.

Because more than two years had elapsed after appellant's claims, based on the filing
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of the juvenile complaint, accrued, reascnable minds could only conclude that such
claims were time-barred. Accordingly, the trial court did not err in granting summary
judgment on appellant's state law claims based on appellees' filing of the juvenile
complaint.

{925} Second, the trial court also found that appellant's complaint contained a
cléim based on appellees’ failure to restore her custody of M.M. after the dismissal of
the criminal charges against her. The trial court initially denied appellees’ motion for
summary judgment on such claim, stating that appellees failed to point to any evidence
that the claim was tiﬁwe-barred. When appellees filed their second motion for summary
judgment, they submitted a certifiéd copy of a juvenile court judgment entry divesting
FCCS of its temporary custody of M.M. and granting legal custody to M.M.'s father on
August 20, 2002. Appellant did not dispute that FCCS’s temporary custody of M.M.
terminated in August 2002. Thus, any claim based on FCCS's failure to return custody
to appellant would have accrued, at the Iatest, in August 2002, more than two years
prior to appellant filing her complaint. Consequently, any claim based on such conduct
was barred by the two-year statute of limitations contained in R.C. 2744.04(A).

{9126} In an attempt to save her claims from the bar of the statute of limitations,
appellant argued in her memorandum in opposition to appellees’ second motion for
summary judgment, and argues again on appeal, that the limitations period on her
claims was tolled. Appellant specifically argues that the limitations period on her claims

was statutorily tolled, pursuant to R.C. 2305.15 and 2305.16, each of which we will

consider in turn.
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{927} R.C. 2305.15(B) provides:

When a person is imprisoned for the commission of any
offense, the time of his imprisonment shall not be computed
as any part of any period of limitation, as provided in section .
2305.09, 2305.10, 2305.11, or 2305.14 of the Revised Code,
within which any person must bring any action against the
imprisoned person.

Appellant argues that the limitations period on her claims was tolled during the time she
was incarcerated due to her criminal charges. We conclude, however, that, by its
express terms, R.C. 2305.15(B) is inapplicable to this action. R.C. 2305.15(B) only
extends the time for bringing an action against an imprisoned person and has no
application to actions brought by an imprisoned person ag'ainst someone else. Karlen
v. Steele (Sept. 15, 2000), Trumbull App. No. 98-T-0076. Consequently, appellant was

not entitled to tolling under R.C. 2305.15(B).

{28} Appellant also argues that the time for bringing her action was tolled,

pursuant to R.C. 2305.16, which provides as follows:

Unless otherwise provided in sections 1302.98, 1304.35,
and 2305.04 to 2305.14 of the Revised Code, if a person
entitled to bring any action mentioned in those sections,
unless for penalty or forfeiture, is, at the time the cause of
action accrues, * * * of unsound mind, the person may bring
it within the respective times limited by those sections, after
the disability is removed. * * *

After the cause of action accrues, if the person entitled to
bring the action becomes of unsound mind and is
adjudicated as such by a court of competent jurisdiction or is
confined in an institution or hospital under a diagnosed
condition or disease which renders the person of unsound
mind, the time during which the person is of unsound mind
and so adjudicated or so confined shall not be computed as
any part of the period within which the action must be
brought.




No. 06AP-829 I 15

R.C. 1.02(C) defines "of unsound mind" to include "all forms of mental retardation or
derangement.” Although not defined in the Ohic Revised Code, "derangement" has
been equated with insanity. Fisher v. Ohio University (1992), 63 Ohio St.3d 484, 488,
citing Webster's Third International Dictionary (1986) 607.

{429} Where, like here, a defendant meets her initial burden on summary
judgment of proving that the statute of limitations is a valid affirmative defense, the
plaintiff "ha[s] a burden of proof regarding fher] claim that theetolling statute applied to
render the statute of limitation's defense invalid." Heskett v. Roberts (Apr. 27, 1995),
Franklin App. No. 94APE09-1411‘ citing Wright v. Univ. Hosp. of Cleveland (1989), 55
Ohio App'.3d 227. It is unclear from appellant's arguments whether she relies on the
first paragraph of R.C. 2305.16, claiming that she was of unsound mind at the time her
cause of action accrued, or whether she relies on the second paragraph of R.C.
2305.16, claiming that she became of unsound mind after her cause of action accrued.
Regardless, to avoid summary judgment, appellant was required to submit evidence -
demonstrating a'genuine issue of material fact regarding her claim that R.C. 2305.16
applied to toll the limitations period. See Casey v. Casey (1996), 109 Ohic Apb.Sd 830,
835.

{30} Appellees contend that R.C. 2305.16 is inapplicable because appellant did
not present evidence substantiating her assertion that she was of unsound mind. in
Bowman v. Lemon (1926), 115 .Ohio St. 326, 329-330, the Ohio Supreme Court stated
that, when a plaintiff alleged that he was "of unsound mind" such that the limitations
period should be tolled, a court should consider "whether there is any evidence tending

to show any species of mental deficiency or derangement from which the plaintiff was
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suffering which would prevent him from properly consulting with counsel, preparing and
presenting his case, and attending to his affairs, and preciude him from asserting his
rights in a court of justice[.]"

{431} Appellant first argues that records filed in juveniie court and in the criminal
case against her contain evidence that she was of unsound mind as a result of "pre-
existing mental illness conditions, including but not limited to dementia, debilitating
major depression, memory loss, dyslexia, traumatic brain injury, bi-polar disorder and
post traumatic stress disorder[.]" The only records from the juvenile case or appellant's
criminal case inc!uded in the record here are the juvenile cOmpIaint,rthe certified
judgment entry from juvenile court awarding legai custody of M.M. to his father, and the
trial court's final judgment entry in the crimilna! case. Despite appellant's assertions, no
records fro_m either the juvenile or criminal cases, containing evidence relating to
appellant's E'mental soundness, were filed in this action. Accordingly, the trial court could
not consider any such alleged evidence when ruling on appeliees' motions for summary
judgment, and this court may not consider any such alleged evidence on appeal. See
State v. Ishmail (1978), 54 Ohio St.2d 402, syllabus ("[a] reviewing court cannot add
matter to the record before it, which was not a part of the trial court's proceedings, and
then decide the appeal on the basis of the new matter").

{132} !n addition to her vague references to documents in other cases, appellant
also identifies certain documents in the record below in support of her R.C. 2305.16
tolling argument. Spécifically, appellant references documents attached to her afﬁdavit
of indigency and to her memorandum contra to appeliees' second motion for summary

judgment.
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{133} Among the documents attached to appellant's affidavit of indigency is a
document from the Franklin County Department of Job and Family Services, dated
October 20, 2004, notifying appellant of the termination of her food stamps and
Medicaid, based on her failure to provide required documentation of eligibility. An
undated document, on letterhead of Southeast, Inc. Recovery and Mental Health Care
Services ("Southeast"), states that appellant has no income. The next document is
appellant's application for the Central Ohio Transit Authority reduced fare program,
dated September 29, 2004. A Southeast case manager compieted a portion of the
application form to be completed by a licensed medical pr'ofessional and checked a box
indicating- that the nature of appellant's disability is physical and explaining that her
disability consisted of brain, spine and hip injury, and diabetes. The case manager did
not check the pre-printed box to indicate that appellant had a psychological disability.
The final document attached to appellant's affidavit of indigency is a Supplemental
Security tncome Notice from the Department of Health and Human Services, Social
Security Administration, dated October 23, 2003, denying appellant's claim for
Supplemental Security Income payments. Additionally, appellant submitted, as an
attachment to her memorandum contra appellees’ second motion for summary
judgment, a copy of a Brain Injury Association of Ohio membership card, which states
that appellant sustained, suffered, and survived a brain injury.

{934} To the extent that appellant relies on the first paragraph of R.C. 2305.16,
claiming that she was of unsound mind at the time her causes of éction accrued,
appellant failed to demonstrate a genuine issue of material fact. Even were we to

conclude that the documents appellant references generally created a genuine issue of
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material fact as to whether she was ever of unsound mind, the documents do not create
an issue of fact as to whether she was of unsound mind in 2002, when her causes of
action accrued. Accordingly, we conclude that the first paragraph of R.C. 2305.16 does
not toll the limitations period on appellant's claims.

{435} We likewise conclude that appellant failed to demonstrate an issue of fact
regarding her entitlement to tolling under the second paragraph of R.C. 2306.16. To
take advantage of the tolling provisions of the second paragraph of R.C. 2305.16,
appellant was required to present evidence that she became of unsound mind after the
accrual of her causes of action and that she was either adjudicated of unsound mind by
a court or was confined in an institution or hospital under a diagnesed condition or
disease which rendered her of unsound mind. The record contains no evidence that a
court of competent jurisdiction adjudicated appellant as being of unsound mind. In the
absence of a court adjudication, the second paragraph of R.C. 2305.16 applies:

*** {Only when the claimant presents evidence

substantiating he or she was of unsound mind and the

disease or condition (1) was determined by a psychiatrist or

licensed physician who treated the claimant during his

confinement to have rendered him of unsound mind, or (2) is

generally accepted by the medical community as one

causing unsound mind.
Fisher at syllabus. None of the documents attached to either appellant's affidavit of
indigency or memorandum contra appeliees' second motion for summary judgment
reveal that appellant was institutionally confined under a diagnosed condition or disease
that rendered her of unsound mind.

{9136} Appellant's own conclusory aliegations that she was of unscund mind at

an unspecified time during the limitations period are insufficient to overcome appellees'




No. 06AP-629 : : 19

motion for summary judgment. Kotyk v. Rebovich (19983), 87 Ohio App.3d 116, 120 ("[a]
general claim of disability, absent specific details, will not toll the time for the running of
an applicable statute of limitations"). Moreover, appellant is not competent to render a
psychological diagnosis. See Moore v. Schiano (1997}, 117 Ohio App.3d 326, 330-331.
Upon review, and viewing the evidence in a light most favorable to appellant, we
conclude that appellant did not meet her burden on summary judgment of presenting
evidence substantiating her claim that R.C. 2305.16 tolled the time in which she was
required to bring her claims against appellees. Therefore, the trial court did not err in
entering summaryjudgment in favor of appellees on appellant's state law ciaims.

{137} In addition to arguing that appellant's state law claims were time-barred
under R.C. 2744.04(A), appelleés argued on summary judgment that, to the extent
appellant's complaint alleged federal Section 1983 claims, such claims were likewise
subject to a two-year statute of limitations and time-barred. "Section 1883 provides a
remedy for violations of substantive rights created by the United States Constitution or
federal statute.™ Prohazka v. Ohio State Univ. Bd. of Trustees (Dec. 16, 1999),
Franklin App. No. 99AP-2, citing Barnier v. Szentmikiosi (E.D.Mich.1983), 565 F.Supp.
869, 871, reversed in part on other grounds (C.A.6, 1987), 810 F.2d 594, 597. To state
a claim under Section 1983, a "plaintiff must establish that: (1) the conduct in
controversy was committed by a person acting under color of state law, and (2) the

conduct deprived plaintiff of a federal right, either constitutional or statutory." Prohazka.

*In pertinent part, Section 1983 provides that "[e]very person who, under color of any statute, ordinance,
regulation, custom, or usage, of any State ** *, subjects, or causes to be subjected, any citizen of the
United States or other person within the jurisdiction thereof to the deprivation of any rights, privileges, or
immunities secured by the Constitution and laws, shall be liable to the party injured in an action at law,

suit in equity, or other proper proceeding for redress].]"
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Although the trial court did not expressly determine whether appellant's complaint
contained Section 1983 claims, it concluded that any Section 1983 claims would be
barred by a two-year statute of limitations.

{938} For statute of limitations purposes, Section 1983 claims are characterized
as personal injury actions. Owen$ v. Okure (1989), 488 U.S. 235, 240-241, citing
Wilson v. Garcia (1985), 471 U.S. 261, 280. Because federal law does not provide a
statute of limitations for Section 1983 claims, courts must borrow the applicable statute
of limitations from the state in which the cause of action arose. Owens at 240; Wilson at
266. Where a state has multiple statutes of limitations for personal injury actions, the
general or residual statute of limitations for personal injury actions applies to Section
1983 claims. Owens at 249-250.

{439} In support of their argument that a two-year statute of limitations applies to -
Section 1983 claims arising in Ohio, appellees rely on Browning v. Pendleton (C.A.6,
1989), 869 F.2d 989, 992, in which the Sixth Circuit Court of Appeals, sitting en banc,
applied Owens and determined that the two-year statute of limitations for bodily injury
actions set forth in R.C. 2305.10 was the appropriate statute of limitations for Section
1983 claims arising in Ohio. Based on Browning, appellees contend that a two-year
statute of limitations applies to appellant's Section 1983 claims and that such claims are
time-barred because appellant did not file her complaint within two years of the accrual
of her claims, as determined above.

{940} While appellees correctly state the Sixth Circuit's holding in Browning, this

court has repeatedly refused to follow Browning, concluding that the Sixth Circuit was
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incorrect in its determination that former R.C. 2305.10 set forth Ohio's general or
residual statute of limitations for personal injury actions. In Prohazka, we stated:

*** [AJthough the question of how to characterize section

1983 claims for statute of limitation purposes, and the.

question of whether Ohio's general or residual statute of

limitations should be applied to section 1983 claims are

questions of federal law, the question of which Ohio statute

of limitations constitutes the state's general or residual

statute of limitations is a question of state law. * * *
There, we acknowledged a split among the Ohio appellate districts as to which statute
represents Ohio's general or residual statute of limitations for personal injury actions.
After reviewing the bositions of the Sixth Circuit and various Chio appellate districts, as
well as the statutory language of Ohio's statutes of limitations for personai injury actions,
this court concluded, contrary to the holding in Browning, that the four-year statute of
limitations contained in R.C. 2305.09(D) is Ohio's general or residual personal injury
statute of limitations and, thus, applied to Section 1983 claims arising in Ohio.* Id.; see,
also, Fowler v. Coleman (Dec. 28, 1999), Franklin App. No. 99AP-318.

{f41} In its decision and entry granting appellees' first motion for summary
judgment, the trial court stated, without citation to any legal authority, that "Section 1883
actions are also subject to a two-year statute of limitations." This conclusion is contrary
to our holding in Prohazka and constitutes error. Rather, as stated in Prohazka, Section
1983 claims arising in Ohio are subject to a four-year limitations period set forth in R.C.

2305.09(D). Appellant filed her complaint within four years of the conduct alleged in her

complaint. Thus, to the extent appellant alleged Section 1983 claims based on such

“ In Luckey v. Butler Cty. (S.D.Ohio 2006), Case No. 1:06CV123, the United States District Court for the
Southern District of Ohio recognized the conflicting opinions of the Sixth Circuit and various Ohic
appellate districts and certified to the Chio Supreme Court the question: "Which Ohio statute of limitations
applies to a claim brought under 42 U1.S.C. § 1983 in the State of Ohio?"
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conduct, her claims are timely, and appellees were not entitled to summary judgment
based on the statute of limitations.

{§42} Appellees did not argue before the trial court that appellant's complaint
failed to state Section 1983 claims, and, in fact, at oral argument before this court,
appellees' counsel conceded that appellant's complaint did allege Section 1983 claims.
Additionally, appellees did not argue before the trial court that appellant could present
no evidence to prove her Section 1983 claims, relying instead on their statute of
limitations argument. Consequently, we express no opinion on the merits of appellant's
Section 1983 claims; which the trial court has not yet considered. |

{§43) Appeliees' final argument to the trial court in support of their motion for
summary judgment was that they were immune from liability. Appellees first argued that
they were entitled to immunity, pursuant to R.C. 2151.421(G), which provides immunity
from civil or -criminal liability to one participating in making a report of child abuse or
neglect or participating in good faith in a judicial proceeding resulting from such a report.
While R.C. 2151.421(G) may arguably have provided immunity to appellees with
respect to appellant's state law claims, the immunity provided therein does not control a
federal Section 1983 action, even when that federal cause of action is brought in state
court. Cudlin v. Cudlin (1990), 64 Ohio App.3d 2489, 258, citing Man‘iﬁez v. California
(1980), 444 U.S. 277, 282. |

{J44} Appellees also argue that they are entitled to qualified immunity. Under
the doctrine of gualified immunity: |

** * IGlovernment officials performing discretionary functions

generally are shielded from liability for civil damages insofar
as their conduct does not violate clearly established statutory
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have known, * * * '
Harfow v. Fifzgerald (1 982), 457 US 800, 818; Wegener v. City of Covington (C.A.6,
1991), 933 F.2d 390, 392. The ultimate burden of proof is on the plaintiff to show that
the defendants are not entitled to qualified immunity. |d. However, the Sixth Circuit
Court of Appeals has ekplained the procedure for analyzing claims of qualified immunity

as follows:

"Defendants bear the initial burden of coming forward with

facts to suggest that they were acting within the scope of

their discretionary authority during the incident in question.

*** Thereafter, the burden shifts to the plaintiff to establish

that the defendants' conduct violated a right so clearly

established that any official in defendants' positions would

have clearly understood that they were under an affirmative

duty to refrain from such conduct."
Gratsch v. Hamilton Cty. (C.A.6, 2001}, 12 Fed.Appx. 183, 201, quoting Rich v. Cily of
Mayfield Heights (C.A.6, 1992), 955 F.2d 1092, 1095.

{{145} The trial court determined that the record contained insufficient evidence
for the court to evaluate appellees' claims of immunity. We agree. Although appellees
argued that, as employees of FCCS, their filing of the juvenile complaint was a
discretionary act within the scope of their employment, appellees offered no evidence in
support of that argument. Appellees attached to their first motion for summary judgment
an uncertified copy of the juvenile complaint, a document entitled "Client Record of

Activity," and a document entitled "Arrest Information," none of which demonstrates that

appellees' acts, as set forth in appellant's complaint, were discretionary acts or within
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the scope of their employment by FCCS.® Because appellees failed to meet their initial
burden of coming forward with facts to suggest thatl they were entiiled to qualified
immunity, the burden did not shift to appellant to refute appellees' entitlemeht to
qualified immunity. Accordingly, appellees were not entitled to summary judgment on
the basis of qualified immunity. Of course, we express no opinion on whether appeliees
will ultimately prevail on their claim of qualified immunity on remand to the trial court.
{46} In conclusion, we find that the trial court properly granted summary
judgment in favor of appellees on appellant's state law claims, as such claims are
barred by the two-yéar statute of limitations set forth in R.C. 2744.04(A).. Accordingly,
we overrule appellant's assignment of error and affirm the judgment of Franklin County
Court of Common Pleas with respect to such claims. However, we further find that the
trial court erred in granting summary judgment in favor of appellees on appellant's
Section 1983 claims, because appellant filed such claims within the applicable four-year
statute of limitations and because appellees failed to demonstrate their entitlement to
qualified immunity. Thus, with respect to appellant's Section 1983 claims, we sustain

appellant's assignment of error, reverse the judgment of the Franklin County Court of

> Additionally, we note that the evidence attached to appellees’ first motion for summary judgment is not
proper summary judgment evidence. Pursuant to Civ.R. 56(C), a court may consider only "the pleadings,
depositions, answers to interrogatories, written admissions, affidavits, transcripts of evidence, and written
stipulations of fact, if any, timely filed in the action" when considering a motion for summary judgment.
The proper procedure for introducing evidentiary matter of a type not listed in Civ.R. 56(C) is io
incorporate the material by reference into a properly framed affidavit. Martin v. Central Ohio Transit Auth.
(1990), 70 Ohio App.3d 83, 89, citing Biskupich v. Westbay Manor Nursing Home (1986), 33 Ohic App.3d
220. The documents attached to appellees' first motion for summary judgment do not fall within the
exhaustive categories of evidence listed in Civ.R. 56(C), and appellees failed to incorporate such
documents into a properly framed affidavit.
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Common Pleas, and remand this. action for further proceedings consistent with this

opinion and the law.

Judgment affirmed in part,
reversed in part, and cause remanded.

BROWN and McGRATH, JJ., concur.
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