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IN THE SUPREME COURT OF OHIO

MARK ALBRECHT, ET AL, o
Plaintiffs-Respondents, IR CASE NO.: 2007 - 0507

) _ .

- BRIAN TREON, M.D., ET AL,

Defendants-Petitioners.

AMENDED PRELIMINARY MEMORANDUM OF AMICUS CURIAE
FRANKLIN COUNTY BOARD OF COMMISSIONERS AND FRANKLIN
COUNTY CORONER IN SUPPORT OF DEFENDANTS' MEMORANDUM IN
SUPPORT OF CERTIFICATION

1.  INTRODUCTION

This acﬁdn was ﬁledrby_Mark and Diane Albrecht against the Clei'mqnt Couﬁty
Coroner, Brian Treon, M.D. Doctor Treon arranged for the Hamilton Countf Coroner to
perfdrm an autopsy on their son, Christopher Albrecht,. who had died under
circumstances requiriﬁg autopsy. Duririg‘ the autopsy and in accord with proper forensic
practice, decedent’s brain was removed for forensic analysis and to enable a
determination of the cause of death. The remainder of deéedent’s body was released to
Responcients for burial. Respondent’s buried their son. However, they later became
aware that his brain had been lawfully retained by the Coroner and cbnSeCiﬁe’ntly not
buried WIth decedent.
II. ARG‘UME_NT

Respondents allege they were denied due process of law when part of their son’s :
body was “taken” without their prior knowledge that it would be kept for sﬁmc period of
| tiine, even when the “taking” itself was, admittedly, lawful.’ Respondents'_must first

establish that they énjoy a protected right affording them some level of due process.




" LRL Properties ». Por:agé Metro Hou.s.' Anth., 55 F.3d 1097, 1108 (6th Cir., 1995),
Fé'derél law does not establish aﬁy interesté or rights in the body parts of another. If any
Such' rigﬁt or interest existé, it is a matter of state law. Beard of Regents v. Roth, 108
.S, 564, 577 (1972). Thié Court, however, has never had occasion to establish whether
Ohio law recognizes any generalized right in the body parts of another. Respondents
action threatens Ohio’s soveréignty, essentiaﬂy seeking that the Federal Court overétep
the confines of federalism and establish as law that which is properly determined only by

 the Ohio Legislature and this Court,

As this Court has observed before, the danger is far from merely theoretical.

Scott v. Bank One Trust Cé. (1991), 62 Ohio St.3d 39, 42, -

Since federal law recognizes Ohio's sovereignty by making Ohio law
applicable in federal courts, the state has the power to exercise and the
responsibility to protect that sovereignty. Therefore, if answering certtfied
questions serves to further the state's interests and preserve the state’s
sovereignty, the appropriate branch of state government -- this court --
may constitutionally answer them.

The state’s sovereignty is unquestionably implicated when federal courts

~ construe state law. If the federal court errs, it applies law other than Ohio
law, in derogation of the state's right to prescribe a “rule of decision.” By
allocating rights and duties incorrectly, the federal court both does an
injustice to one or more parties, and frustrates the state's policy that would
have allocated the rights aund duties differently. The frustration of the
state's policy may have a more lasting effect, because other potential
litigants are likely to behave as if the federal decision were the law of the
state. In that way, the federal court has, at least temporarily, made state
law of which the staie would have disapproved, had its courts had the first
opportunity to pass on the question.

Scott, 62 Ohio St.3d at 42. It is respectfully submitted, this Court should now
exercise its authority to establish the meaning of Ohio law where it has been expressly
asked to do so by the Federal Court and where there is risk that by failing to do so, the

Federal Court would be made to “guess” at how Ohio would decide an important




question of state law, see, Id. at 43, hcrg whether or not a third party-"éﬁjoys a lawfully
recognized right in.tﬁe body parts of another. |

Moreover, in that Respondents are seeking to certify a class of defeﬁdants that
will include each ‘County_Cor'oner and the County Commissioners for eVéfy Ohio County-
there are far reaching state-wide consequences at issue herein. That is, the p_ublic ﬁéc of
each County in Ohio is threatened by Ithis action. Amicus submits that it 13 of _critfcal
ifnportance, then, that the Coﬁrt take advantage of this opportunity to definitively express
the state of Oh.io law and not allow that the fate of public monies rest on the Federal
Court’s best “guess.”

As Judge Diott stated, thé questfon to be answered by this Court is as follows:

Whether the next of kin of a decedent, upon whom an autopsy has beén

performed, have a protected right under Ohio law in the decedent’s

tissues, organs, blood or other body parts that have been removed and
retained by the coroner for forensic examination and testing,

Resolution of this questioﬁ is determinativ'e of the underlying proceeding. And this Court
has not had occasion to examine the issue. In fact, in support of their claim Respondents’
cite not to Ohio law, but instead to Brothertbn v. Cleveland, 923 F.2d 477, (6th. Cir.
1991), for the proposition that “family members do have a property interest in the dead
body of their loved one... ,” (Compl. 9 45). It is important to note, however, fhat the
Brotizefton Court never held that Ohio law grants a third party a property interest in the
body of another in some generalized sense. Id. | |

The Brotherton Court examined a particular issue, whether Ohio law recognized |
an interest retained by third parties in the corneas of a third party _dececient. In this
regard, the Brotherton Court had sta.tﬁtory guidance as to whether Ohio Law recognized

such an interest. R.C. Chapter 2108. The Ohio Anatomical Gift statute specifically




grants that a third party sﬁrvivor is,_undéf certain circumstances, authorized to make, or
decline to make, anatomical_ gifts of the body p'a_rts" of another — in that case, corneas,
Brot'kert.an, 923 7F.2d at 482; R.C.‘_§ 2108-.02(B). In the instant action; fhe Anatomical‘
| Gift Statute is of no import or.use. |

: Likewisé, while Ohio Appellate Courts have acknowledged there exists in Ohio
some limited interests in the body of another in certain cases, (for example in tort actions
for desecration,iBiro-v. Hartman Funeral Hone (1995), 107 Ohio App 3d 5_0:8, (8th
Dist.), or for mishandling, Carney v. Knollwood Cemetér;_y Ass’n (1986), 33 Ohio App.
3d 31, 541 N.E.2d 430 (8th Dist.), _or- for purposes of preparation, moming and burial,
Everman v. Davis (1989), 54 Ohio App. 3d 119, 561 N.E.2d 547, (2nd Dist.); R.C. §
'313.1_4)), none of these decisions are on point with regard to the instant action. Here,
Respondents do not allege mishandling of their decedent, dp not allege anjf desécration,
and do not allege they were not allowed to possess their loved one for purposes of
preparation, morning and burial, Furthermore, none of these cases addresses the
particular issue here, again, diséennﬁent of what are the rights of a third party in the
tissues, organs, blood or. other parts of the body which have been retained for forensic

testing. | |
Finally, as noted by Judge Dlott, “it appears that the recent enactment of Ohio
Revised Code § 313.123 may limit the rights of persons in the intact remains of their
loved ones.;‘ (Cert. Ord., p. 3.) Enacted by the Ohib legislature on August 17, 2006,
R.C. § 313.123 provides, “retained tissues, organs, blood, other bodily fluids, gases, or
any other specimens from an autopsy are medical waste and shall be disposed of in

accordance with applicable federal and state laws.” R.C. § 313.123 (B)(1) (emphasis




added)..' Survivors banﬁot possibly establish -any proi_)erty, .quasi—pr()perty, or other
interest iﬁ those items déﬁned as- waste. The new section provides considera_ble ir}sight in
10, how Ohio views a survivbr"s interes't in the body, or paﬁs thereof, which h_ad
underane an autopsy. Amicus‘ urges the Court to take the oppo_rtunit’y' to e_vaiﬁate the
consequences of this provision as -it concerns the state of ‘-Ohio law before its enactment.
III.  Conclusion

For the reasons discussed abbve, Franklin County, an inten_asted party,
respectfully request that the Court grant Defendants’ Motion to Certify.

| | Respectfully Submitted,.
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