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EXPLANATION OF WHY THIS CASE IS A CASE OF PUBLIC OR GREAT
GENERAL INTEREST

This case involves the expansion of the tort of wrongful discharge in violation of

public policy into a context that heretofore was unrecognized under Ohio law. More

importantly, this case is the latest example of the Ohio appellate courts' struggle to

develop a consistent expression of this legal doctrine on which Ohio's employers can

rely.

The purpose of case precedent is to create a stability and predictability in the law

that allows both the business and individual citizens of Ohio to function in an orderly

manner. Unfortunately, few areas of Ohio law are currently as unstable and

unpredictable as the doctrine of wrongful discharge. As a result, Ohio employers must

navigate a maze of often-conflicting appellate rulings while trying to operate businesses

that provide jobs for Ohio's citizens and compete in a global economy. This case is will

provide the Court with the opportunity to provide much-needed guidance in this area to

the employers of Ohio.

The conflict among Ohio's appellate courts involving wrongful discharge cases is

around every corner. Courts are split on whether the claim can be premised on Ohio

Revised Code § 4123.90. Courts are split on whether a public policy claim exists for

failure to promote. Courts are split on whether employees covered by a labor agreement

can maintain the claim. Unfortunately, the appellate court decision in this case has added

to the conflict by disagreeing with prior cases on points of law and factually

distinguishing cases that are legally indistinguishable.



Perhaps no greater evidence of the ill-defined state of this tort exists than the

confusion reflected in the appellate court's decision in this case. To that end, the

appellate court explained, "[w]e disagree with the Jermer court's implication that an

employee must make some formal announcement that his statements are being made for

the purpose of protecting the public policy favoring workplace safety." In another

portion of its opinion the court stated, "[t]he Herlik opinion misconstrues Ohio law on

this issue." How can Ohio's employers be expected to determine the state of Ohio's

wrongful discharge law when the Sixth Circuit Court of Appeals, provided with briefs

from the litigants and research from law clerks, apparently cannot do so. Few areas of

Ohio law needs more clarification than the tort at issue in this case.

This Court has cautioned appellate courts to be mindful of its early admonition

that the public policy exception to the at-will doctrine must be reserved for situations of

serious import. However, this guidance has not been followed. Rather the "exception" to

the at-will doctrine has subsumed the at-will rule. For Ohio employers to remain viable

sources of support for Ohio's workers and their families, predictable and manageable

employment laws must be in place. This case provides the Court with the vehicle to

provide a definitive statement on the boundaries of the wrongful discharge tort.

The appellate courts' expansion of the law of wrongful discharge in violation of

public policy is of great interest to the employers of the State of Ohio. As such, this court

should hear this appeal.

STATEMENT OF THE CASE AND FACTS

This case arises from the termination of Appellee Randall Dohme ("Dohme")

from his employment with Appellant Eurand, Inc. (formerly Eurand America, Inc.).
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Dohrne's short but tumultuous employment with Eurand was terminated following his

admitted disregard of a management directive that the employees at Eurand's facility

direct contact with an insurance company employee, who was on site for a two-day

review of the premises for the submission of a policy proposal, through specifically-

identified individuals.

Dohme filed suit against Eurand asserting, among other things, that his

termination constituted a wrongful discharge in violation of the public policy of the State

of Ohio. Although Dohme admits that he did not actually voice a safety concern, he

based his public policy claim on the general policy favoring workplace safety. The

Montgomery County Court of Common Pleas granted summary judgment in Eurand's

favor on the wrongful discharge claim reasoning that "Plaintiff s statements did not

indicate a concern for work place safety. The plain language of his comments only

indicates his own suspicion that the missing report is an attempt by Defendant to set him

up for a deficient job performance. The only relevance safety has in the instant case is

that the missing report contained the results of a fire alarm system inspection."

Dohme appealed the adverse judgment on his claim to the Montgomery County

Court of Appeals. The Montgomery County Court of Appeals reversed the ruling of the

trial court and, maneuvering around existing precedent, expanded the wrongful discharge

tort beyond its previously existing bounds. More specifically, the court of appeals

declared that "the employee's intent is largely irrelevant in an analysis of the clarity

element of a wrongful discharge claim" and, ignoring the fact that Dohme did not

actually mention workplace safety or even claim in his conversation that an unsafe

environment existed, found that the potential choice between higher insurance premiums



and remedying unspecified workplace safety issues might advance the public's interest in

workplace safety. The appellate court then ruled that even though Dohme never

mentioned safety and did not report any safety concern to either Eurand or a

governmental body, a termination under these circumstances jeopardized the public

policy of Ohio.

The court of appeals erred in recognizing the wrongful discharge claim in the

context of Dohme's termination. In fact, it appears that the motivation for the appellate

court's extension of the law was an "implication" that was not argued by Dohme, does

not exist in Ohio law, and is contradicted by the evidence in the record.'

Eurand asks the Court to remedy these errors of law.

ARGUMENTS IN SUPPORT OF PROPOSITIONS OF LAW

Proposition of Law No. I: To satisfy the clarity element of a wrongful

discharge claim an employee must articulate a policy based in existing Ohio law that

addresses the specific facts of the incident rather than merely making a generic

reference to workplace safety.

Whether the issue involves personnel, the physical environment of the workplace,

or a company's product it is likely possible for an employee to manufacture an after-the-

fact argument that workplace safety is somehow implicated. As such, nearly any

tennination will, under the ruling of the appellate court in this case, support a wrongful

discharge cause of action. Ohio law requires more.

' According to the appellate court, "[w]hen an employer directs employees to not speak to
an insurance representative inspecting a premises, an implication arises that the employer
wishes to cover up defects, including those that create a danger to employees"

-4-



As the Franklin County Court of Appeals has noted, it is not enough for a plaintiff

to refer generally to a statute or declare that his conduct was warranted by "safety."

Rather, the plaintiff must demonstrate the existence of a specific public policy in existing

Ohio law that forms a policy that specifically relates to the facts at hand. Lesko v.

Riverside Methodist Hosp. (Franklin Cty. App. 2005), 2005-Ohio-3142. In Poland

Township Bd of Trustees v. Swesey (Mahoning Cty. App. 2003), 2003-Ohio-6726, the

court explained a plaintiff s burden as follows:

It was [plaintifP s] burden to indicate the specific public policy at issue and to
establish how that clear public policy was violated by his termination. Sorensen
v. WiseMgt. Services, Inc., 8'h Dist. No. 81627, 2003-Ohio-767 (stating that a
person seeking to apply the public policy exception to the at-will employment
doctrine must state with specificity the law or policy that was violated by his
termination); Gargas v. City ofStreetsboro, 11t' Dist. No. 2000-P-0095, 2001-
Ohio-4334 (stating that the burden to produce specific facts demonstrating that a
clear public policy exists and that discharge under the circumstances violates that
public policy is the burden of the person claiming he was wrongfully
discharged); Carver v. Universal Well Serv., Inc. (Aug 20, 1997), 9`h Dist. No.
96CA0082 (stating "when pleading this cause of action, a plaintiff must indicate
the specific public policy at issue and explain how it was violated.")

The appellate court's decision in this case completely abandons this requirement and, in

effect, adopts a rule that suggests that even though an employee does not intend to

advance a public policy and does not even make a statement that mentions a public

policy, the employee satisfies his burden if subsequent to his termination it can be

calculated that there is a potential for a tangential byproduct that could involve the public

policy.

More specifically, Dohme relies on the Court's decision in Pytlinski v. Brocar

Products, Inc. (2002), 94 Ohio St. 3d 77 for the general proposition that Ohio's public

policy favors workplace safety. To be sure, every state prefers safe workplaces over

unsafe ones. However the Pytlinski case recognized the workplace safety public policy in
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the limited context of an employee's expression of specific safety concerns to his

supervisors. That is a stark contrast to this case where the employee did not mention

safety and was speaking to a private third party. To satisfy the clarity element of a

wrongful discharge claim the employee must identify a specific public policy applicable

to the actual circumstances of his termination.

In Mitchell v. Mid-Ohio Emergency Services L.L.C. (Franklin Cty App. 2004),

2004-Ohio-5264, the Franklin County Court of Appeals addressed whether a public

policy exists under Ohio law in a situation where a physician wrote letters concerning

emergency room overcrowding. In rejecting a blanket "patient safety" exception, the

court explained:

any physician or health care worker who complained to anyone about
patient care issues at anytime during their employment who is later
discharged, could file an action for wrongful termination in violation of
public policy. Ohio law does not support such a sweeping interpretation
of the public policy exception to employment at-will. If we were to hold
otherwise, Ohio's long-standing and predominate rate that employees are
terminable at-will would disappear.

Id. at 22 (italic in original). In Herlik v. Continental Airlines, Inc. (6th Cir. 2005), 2005

WL 2445947 the Sixth Circuit specifically rejected the generic assertion of "safety" as an

underlying public policy where a pilot questioned another pilot about potentially unsafe

flight techniques. These cases are in direct conflict with the appellate decision in this

case.

Nowhere in Ohio law exists a public policy that addresses an employee's right to

disregard a manager's directive and contact a private party to advance his own private

interests. As the trial court properly found, that is all that occurred in this case. Thus, the

appellate court's reversal of the trial court on this point was in error.



Proposition of Law No. II: To satisfy the jeopardy element of a wrongful

discharge claim based upon an alleged retaliation for voicing concerns regarding

workplace safety an employee must voice the concerns to a supervisory employee of

the employer or to a governmental body.

Conunon sense teaches that if a person truly wants to remedy a situation by

complaining, the complaint must be made to someone who possesses the ability to

directly effectuate the necessary change. Complaints to those who do not possess such

ability are ineffective as a practical matter and should be equally inconsequential in the

eyes of the law.

In this case, Dohme approached a private insurance company representative to

suggest he was being set up for a claim of poor performance. While Dohme was not

seeking to advance the safety of Eurand's workplace with his comments, even if he was,

his termination would not have jeopardized a public policy favoring workplace safety

because the insurance employee he approached had no direct ability to advance safety at

Eurand.

Prior to the decision in this case, no Ohio court had found complaints made

outside of management of the employer or to a govemmental agency to be of a sufficient

character to enjoy a legally protected status in the wrongful discharge context. In Branan

v. Mac Tools (Franklin Cty. App. 2004), 2004-Ohio-5574, the Franklin County Court of

Appeals addressed whether a public policy was implicated when an employee was

terminated due to calls made to a co-worker. The Branan court rejected private party

contact as a basis of a public policy by noting that the employee "arguably had the right

to report the incident to administrative or law enforcement authorities" but found that
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nothing in the law upon which the policy was allegedly based implicated calls to co-

workers. In Mitchell v. Mid-Ohio Emergency Services L.L.C. (Franklin Cty App. 2004),

2004-Ohio-5264, the Franklin County Court of Appeals addressed whether a public

policy exists under Ohio law in a situation where a physician wrote letters to other

physicians expressing concerns over emergency room overcrowding and patient care

issues. Despite the obvious safety overtones of the letters, the Franklin County Court of

Appeals rejected the third-party contact as supporting the claim and "decline[d] to extend

the narrow public policy exception to the employment at-will doctrine this far." Finally,

in Herlik v. Continental Airlines, Inc. (6a` Cir. 2005), 2005 WL 2445947 the Sixth Circuit

noted that a public policy could not be jeopardized where the concerns were not

expressed to the government or even upper management. Herlik, 2005 WL 2445947 at 4-

5.

The appellate court in this case determined that these decisions either

misunderstood Ohio law or were factually distinguishable. There is no legal distinction

between "safety" claims asserted under a generic "workplace safety" policy and those

asserted under the guise of "whistleblowing." As such, these cases are directly at odds

with the appellate court's decision in this case.

The appellate court avoided the logical requirement that the "safety" concerns be

raised to someone with the authority to address them by reasoning that thmugh indirect

market forces workplace safety might eventually be advanced. However, recognizing a

chain-of-events theory of benefit is surely opening a Pandora's box of claims ill-fitted for

a "limited" exception to the at-will doctrine.



For example, an employee who criticizes to a neighbor his employer's

management because it mandates overtime might indirectly advance safety because such

criticism may result in fewer applicants, generating a shortage of workers, and ultimately

triggering a change in policy. Under the decision in this case this scenario is a protected

expression of a safety concern yet the Branan court would flatly reject that claim.

Similarly, an employee who is unhappy with a company dress policy might write a letter

to his local paper suggesting that the workers are disgruntled. If the paper's coverage

discourages customers from patronizing the company, this too may cause the company to

change its policy. The Mitchell court would reject such indirect consequences but the

appellate decision in this case concludes that the claims would be viable.

Only the appellate court in this case has recognized indirect forces as satisfying

the jeopardy element of the wrongful discharge claim. However, to satisfy the jeopardy

element, an employee who contends that his discharge was prompted by complaints must

be required to show that his complaints were to someone within the company or to a

govemmental agency before the termination will jeopardize a public policy.

Proposition of Law No. III: To satisfy the jeopardy element of a wrongful

discharge claim based upon an alleged retaliation an employee must advise the

employer or act in a manner that reasonably apprises the employer that the

employee's conduct implicates a public policy.

Before the decision in this case, Ohio law required that before an employer could

be held liable under a wrongful discharge claim it must have been placed on notice that a

public policy was implicated. The appellate court's decision removes this requirement

and allows an employer to be blindsided by after-the-fact justifications.
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In Jermer v. Siemens Energy & Automation (6th Cir. 2005), 395 F.3d 655, the

Sixth Circuit addressed what proof was required for a plaintiff to establish the jeopardy

element of the Ohio wrongful discharge claim. In Jermer, the employee based his public

policy on complaints concerning poor air quality in the employer's facility. Citing

Himmel v. Ford Motor Co. (6' Cir. 2003), 342 F.3d 593, the Sixth Circuit rejected the

claim and explained that:

The question before us is the meaning of the second element, the so-called
"jeopardy element." Our interpretation of this gateway element is as
follows: although complaining employees do not have to be certain that
the employer's conduct is illegal or cite a particular law that the employer
has broken, the employee must at least give the employer clear notice that
the employee's complaint is connected to a governmental policy. It must
be sufficiently clear from the employee's statement that he is invoking
governmental policy that a reasonable employer would understand that the
employee relies on the policy as the basis for his complaint. Because the
employee here never connected his statements ... to governmental policy
or mentioned or in any way invoked governmental policy as the basis of
his complaint, we agree with the district court that his case must be
dismissed for the failure to show that his disniissal would "jeopardize"
Ohio's public policy.

Jermer, 395 F.3d at 656.

Relying on Jermer, the United States District Court for the Northern District of

Ohio similarly rejected a public policy claim based upon an employee's safety

complaints. Aker v. New York and Co., Inc. (N.D.Ohio 2005), 364 F. Supp. 2d 661. In

rejecting the claim, the Aker court noted:

Nothing in plaintiff s complaint indicates that plaintiff told defendant that,
if she was terminated, defendant would be violating the Ohio public policy
favoring workplace safety. Because plaintiff did not put the defendant on
notice that her termination would be contrary to Ohio public policy, she
has not pleaded facts sufficient to establish the jeopardy element.

Id. at 666. Dohme's claim must fail for the same reason.



It is beyond debate that Dohme did not intend to advance workplace safety with

his conduct and did not even mention safety in his comments to the third-party.

Nevertheless, the appellate court's decision imposed a requirement on Eurand to go past

what was actually said and done, and calculate what byproduct could eventually develop

from what was said and done. No such requirement exists under Ohio law and this

onerous burden should not be imposed.

The logic and merit of the positions taken in the Jermer and Aker decisions are

inescapable. Employers cannot be expected to evaluate unstated hidden agendas or

unintended byproducts. If an employee believes that the workplace is unsafe, for

example, it is not unreasonable to require him to indicate so before he can maintain a

retaliation-based claim. The appellate court's contrary ruling must be reversed.

CONCLUSION

For the reasons discussed above, this case involves matters of public and great

general interest. Eurand requests that this Court accept jurisdiction in this case so that the

important issues presented will be reviewed on the merits.

Respectfully submitted,

Scheuer Mackin & Breslin LLC
11025 Reed Hartman Highway
Cincinnati, OH 45242
(513) 984-2040 ext. 219
(513) 984-7944 fax
tnennevCâ,smblaw.net

Todd D. P'enney

0

Counsel for Appellant Eurand, Inc.
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OMA,I:tY, J.

Pla.z..ntiff, Randall Ookxme, appeals from a suzamary judqment

for Defendant, Eurand Ameri.ca, Ziic. ("Ea:srand") , on Aalxme' s

wrongful Cli.scharga claim.

Eurand hired Dohme on January 12, 2001 as an Ea

3upervi.sor. In August 2001, there was a fire on Eurand'm
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property. Dohme pulled a fire aiarm but the a.l.arm did not

activate. B3o1rm had to run to another fire alarm station to

pull the aiaz2a. Dohme was tsk,en to the hospital and treated

for smoke s.ntssletian. 5ubgeew.erstly, I7ohme reported what he

beS.ieved to be fire safety prnbZeme to a fire captain with the

Vaztr,'ialia E`.3..re T)epa.rteaent.

During his first ea.qhteen months with Burand, issues

arose regarding ]3ohme's interaction with his co-workers and

with an independent contractor. On July 9, 20€I2, )7rrhme was

reaBsi.c{ned to e,ssume the dutie's of Facilities/Computerized

bfainten.anee Management SyateaE Administrator, which included

responsibilities relating to Eura.nd's fire aystan. tYn

Pl,avemiiD^er 4, 2002, Dcrhmrn wau granted Ieave by l+urand rxndcmr the

Family kieds.cal Leave Act. Itm returned to work on a f^ll-tiasa

basis on January 20, 2003.

On March 21, 2003, 4ura€sd sent an e-mail mcassuga to its

employee:a advising them that an insurance inspector would kse

visiting Eurand on ldarcb 24-25, 2003 to pezform a site survey

and risk asaeasment. Aohme believed that the a

inepector was there to rat6 how safe the facility was. (IJohmea

o., p. 249 .) Eurand instructed its employees not to epe:ak

to the inspector, but identified certain emplo"es in tkaer e-

m8,i1 whohad permission to Bpea.k to the inspector. I7bhmas was

7HL CoVfYr qr APPEALS OF 01110
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not identified in the e-mail as an l:ndividval with permissioss

tcs speak to the :apat^tor.

A,ccarda,ng to tSohme, ors March 25, 2003, he was 4►ek

empkoyea d to greet the inspector, because anqthex

oyee was. unavailable to do so. Dohme approached

the i..nape

with u

presented the inspector

that showed overdue fire

ions. A achedu.led March 20, 2003 overdue fire alarm

inspection was xtot reElected on tho printovt. Dohme told the

inspector that he may want to clteck aut what happened with

that in.spoGtion. Dolsm at he was concerned that

he would be blamed £es the omlmsicsn. (Bohme Pepo-, pp- 250"

50. ) On idarch 2 i, 2003, Eurand fired Dohme.

On June 9, 2003, Dohifte eommeneed a civil aa againat.

Eurand, alleging viol,st.ieans of the Faa,r X,aJaar Standa.rds Act,

as adopted and codified in R.C. 4111.01, the Family and

t+sdica,l Leave Act, and 03yio public policy relating to

workpd.ace safety. Ps3taua.n.t to 28 U.S.C. §§ 1331, 1441, and

1446{b), 7r,urand removed the action to Eedmral court, On

tVovember 29, 2004, the federal court sustained turand' m motion

for summary judgma.nt on the Fsm.ily and Mecli.cal Leave A-ct

claim, and svpp.lam®ntA1 atato ciaims were transferred to the

common pleas ooust.

THE COUR-r C1F APPk:AE.S OF UNJC3
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Eurand ncaved, for aeromengry judgm®nt on 6ohrna' a two

r®maining state clrti.mn. On November 21, 2005, the trial court

graaxtad summary jurLgaeant on t.he wrongful discharge claim and

denied summary judgment on the R.C_ 4111.01 claim. i?arima

elected to voluntarily dismiss his R.C. 4111.01 o.1ai.m in azdar

to perfect his right to appoal the s;lmma.ry judgmsrnt un his

wrangft3l discharge cla=. h 7, 2006, the trial cpurt

determined that there was no just r.eascsn for delay of any

appeal of its sumxnary jua3gment. Tchme filed a timely no

of appea.l.

)455I ^^Q.R

"THE TItIA:S. COURT ERRED AS A MATTF:R OF LAW 43Y AT+IAf3flZta8

EUR,=D JiTI1CO=1' ' THE ISSUE OF C7C}fihSR' S 47f:O.'7GF'iSL -'.7" 2:94E14T:GF

CTJ4S,k4. "

The general rule a.s that, absent an ®mplo;yment contta.ct,

the emp3.oyer/enpl.c+yme relationship is consid.az'ad at-will.

.Painte:r v. t'rz'alay, 70 Ohio St.3d 377, 382, 1994-Ohin-334..

Thus, the employer may terminate the employea' sempSayaaent for

any lawful reason and the employee may leavve the ro:l.ationship

any reasem. Id. There are exceptions to the general

rule. In G.reelay v. Va.ilay 32aintenarsce Goritrs., Snc.

(1990) , 49 Ohio St.3d 228, 235, 551 N.E.2d 981, the Supreme

Court tield that an exception to the tradita.onal common law

"6'IiE3 Cf)URT QP kPPM1;AL^ OF [7fit(l

htip://www.clerk.co.montgomery.oh.us/pro/imagc onbase.cfin?docket°=9503317 4/10/2007
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doctrine of amployment-at-will axi

rage^ol i

an atn)sloy®e is

feearminated znr<rngfully in violation of public po.lisy. Public

palioy is gesnerally diacserned frem the Utni.ted States and Ohio

Constitutions, statutes, administrative rules and regulationa,

and common law. Painter, 70 Ohio 3ti:.3d at 384.

To state a cladm of wrongfvl discharge in violation of

public policy, a plaintiff must demonstratrm tha fol.lowing fouz

elententts: (1) a clear public policy exinta and is manifested

in a state or federal constitution, statute,

regulation, or common law (the `^clarity"

dismissal of employees under

in the plaintiff's dismissal would

(2) the

ea like those involved

pa.rziize the public

po3.s:cy (the "jeopa.rdy„ alement) ; (3) the plain

was motivated by conduct related to the public policy (the

"causation" eleTnent) ; and ( 4) the employer 1ac-kecf, overriding

legitimate businesn justification for the dismianal (the

"overriding justification" olasment) . Cca.;L'.7..ins v. Y:irkane, 73

Ohio 3t.3d 65, 69-70, 1999-Ohio-135 (citation rnnitt.ed). The

clarity and jeopardy al.events involve relatively pure law and

policy questions anci are questions of law to be datermined by

the court. Id. at 70, The jury decides factual qvestians

relating to csauaation and ovesrids.ng justification. Id.

TfIE COURT or .4PrGaLS 6FUFf10
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The trial court granted summtary judgment based solely or.

Dohme' o faLlure to establish the clarity alemant. The trial

court ksol.d that:

fails to arti<axiS.at.e what pvkrlia

Defendant violated when it disa.hargeci Plaintiff for such

acta.ern. Rlthough Plaintiff claims that he was discharged for

voicing a concern for work place safety, the

Regsesentat on the premises was to

provide Defendant an insurance quote. Moroovex. Plaintiff's

statemen.ts did not indicate a concern for work yslace safety.

The plain language of his aornsaents only indicates his own

suspic.io ion report is an attempt by

Defendant to set him up for a dafic.ient job Perforaancs. The

only relevan.ce safety has in the instant case is that the

missing report contained the results of a fire alarm system

inspection. Based on the facts pr^sentad, to the court, it

oLppaars that due to the dm•teriora:ti.ng rul.ations 1set,ween the

paxties at the time of ttFe inc.ido.nt, the content of ttie report

wonSd not have changed Plaintiff' s basis in maka.ng the

atate"nt;:s.

"Becauae Plaintiff can articu2ato no public policy of

which Defen.dastt is in violation, the court need not and can

not analyze tha other elements established by the Suprame

TNG COURT OF APPEALS OF ONIO
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Court in Painter. An such, becauain the court was presented no

public poli.cy wtsich pxoh5.bits an Eumplay®r from discha ging an

amployao for disobeying an order, not in violation of any

statute or any other regu3.ation, the court finds tha

90nuinO issue cf materisl fact exists as to the basis of

&'7.ainti.ff's disceharge.11

The trial court placed great emphasis on Dohme' s

intentions when he confronted the underwriter. Uohzne

tified a® followa regarding his encounter with ti:ha

insurance inmpea'tor:

W'haay you approached Eth® i.nsp®ct4r] in the lobby that

day, did you identify your role with i:urand.?

",A,.: Yes, I did.

"Q: W'Ysat cii.d you tell h

"&: I said something tbth^ fa ` s my card and I

had scratched out engineering supervisor and I told him

that I used to be angin®ering aupnrvisor and I'm in

charge of the fire safety stuff and also in charge of the

computer --- the CMS syate,a. ... And. he said what' s

that. I said well, I got the feeling that thcy'FFe trying

to make it look like I'm not doing my job and I got the

out and I showed him on January 20 the fire alarm

and H'ekrsuary 20 the asuna report and on March

THE f.OfJR.'r OF nPPBAI.s OF abl lO
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isain+g. It didn't say ,%t had been dona, not

done, it was ntywhere in the system. I just said you

might +xant to iEi.nd out what happened with that

inspection, and that was t-3us end of our c:csnversati.an.

w w r

^Q. Find at that point in time, I believe your testimony was

earlier you were no longer in charge of the fire alar.zn?

"A: I wasn' t even doing anything with it, but my job

n said I still shou.ld have 2seten. That's what

woxriad ma. 'GTfian I got rity appraisal, it! a back 'era, I

dinged fo:r s'ttt£E I wasn't doing the €i.r.s-t six months

of the year an<t soffia things that I shouldn' t have been

doing the sacs<nd six months of the year.

I was under the impression that even though this is on my

job deacr_i.ptzon, he'a still going to hold ma accounta.ble

for it. That's what I told [the inspentor], somabody

made this disaMear and I'ss af ra id thay ' sa trying to make

it look like I wasn°t doing my job."

(Dohme Dapn., pp. 250-55.)

The trial court stressed th® fact that Dohme was not

motivated by a deaira to report workplaeo safety issues to the

inspector but, instaacti, to protect hi.mseif from complaint or

crit9.c3.sm. Sut the eaaployea's intent is largely irrelevant in

FljE C"e'JllRT'Gh npPf3ALS OF (ifl
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an analysis

claim. i7ha'

information to ector that encompassed a public policy

favoring workplace safety. If bah.me did so, then the. trial

court exred in gsanting summary jtidg'=nent.

The 8uproom Court has racognizad the abundance of Ohio

statutory and constitut,i.onal provisions that support workplace

safety and frszin the bmsis of 9hio' s public policy, wtxich is

"clearly in ]ceeping

federal Oecnpe.tional and Hes.lth Act." Kulch v.

Structural ,F'lbers, Inc. (1997) , 78 Ohio S 4, 152, 677

Ii.E.2d 366. See also Pytl3nalci v. Bs^c+car .E"ro<Iucts, Sne., 94

Ohio St.3d 77, 89, 2002-Oha.o-66. l}1xi.o's F'ixe Code iraclude.s

rules relating to tho installation, iuspnction, and S.ocnta.Qn

of fire protection eclaipaent. R.C. 3737.82; O.A.C. 1341:7-7-

01, at seq.

laudable objectives of the

r are federal laws ra3.eting to fire

protection and employee alarm systeats. 29 C.F.R. § 1910.164,

1910.165. Smplaya3rs also are nnbject to inspect.2,.©cis from

loeel fire authorities. '1"'heze xs a clear public policy

fevorireg workplace f'ise safety. Therefore, retaliation

against employees who raise concerns relating tc, workplace

fire safety contravenes a clear public policy.

According to Dohme, the information he shared with the

THE COURT OF APPEALS OF C7HIO
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insurance inspector concerned whether or not the fire alarns

system was inspected at the appraprsate times. LFChmsx had a

prior escperience at turansf wlncan he was injured after a£ire

alarm ma3:funatiQned. He a1s<s had roported prior fire safety

canc®rn,z to a memYxar of the Vandalia 'Fire t)epart,nent. An

eruplcay" who reiscrrtffi fire safety ccrAcarns to the emp.ioyer's

insurance inspector, regardless of the employee's intcnt .in

doing so, is protected frcm be.in,q fired solely for the sharing

of the safety infczmation.

Luranti argues that Uo'hme's cla.a,aa must fail because I)ohtne.

did not zeport the safety issue to a governmental einpluyee.

We do not agree. It is the retaliatory actian of the employer

that triggsr,s ax-, aation ; or violation af the public policy

favQrinq wcsrkplace safety. "The elements of the tort do not

include a requa.resuent that there be a complaint to a specific

entity, only that the d-i.soharqe by the employer be re.l.ated to

the put^7,ic policy." Pytlinski, 94 Ohio 5t.3d at 80, n.3

(citata.an omitted) ,

F'urthermare, Eurand's argument ignores the fact that an

s.nsurer' s requirements may function to avoid €ira safety

defects. W2xen such are i.mposaad, or higher

premiums are the alternative, an empl.oyar such as 8urand is

motivated to cure safety defects. The market thus plays a

THE COURT OF APPEALS qF 4}I!O
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rn2e diffarent fram that of gcrvexme.ent, which may

tations, but porhaps mdre iumerJ.iate and coalgell.ing.

making the inaurer 4aware trf de£eots through its .re}a.rosenttativia

furthers the p+sblic intersat in effective iire safety

measuras:

Bu.r&nd cites Branan v., Mac Too.I.s, Franklin App. No. 03AF-

1496, 24704-Otz9.o-5574, in support of the trial caurt's decision

In B.ra;nEen,

t:t.e fired eanpioyae filed a. claim under the whistieblower

statute fII.C. 4113.52j based on alleged false inTpr

that occurred during a rseatittg with scrperviscsrs involving the

disclosure of the employer' s confidential infozmgtioea. 1ao

workplace safety concerns wemre raised in Branan. Further,

t)ohase is r.ct alleging a whistleblower claim. Therefore,

Zdzaraan is tnappo

gaarand also argues that summary judgment was appropria

boosusa Dohme establish the jeopardy element. The

trial court did not specifically address this aimment, but the

trial court's discussion of the employiee'e self-interest in

bringing aL cdric8rn to the insuraner3 inspector, according to

Eurand, arguably implicates the jeopardy element. Because the

element concerns a question of law, we rowa.3.l address

Barand's argument. According to i+urnnd, Doklme cannot

THH C1E]U129'4F APPEALS OF 0H!(.1
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eat.ablish that the public pesli.c'zy favoring workplace safety is

jeapardized by DoYatia' S discharge from txmployment. Eurarad

cites four cases in support of its argwment, we find that all

f<rca.r of these oasea are inapposite.

In Jarmer v. Slamens Kxaoxgy 6 Automahion, Inc. (6*" Cir.

2095), 335 x'.3d 655, 658, the plaintiff contacted his

eanplc>yer' sethics hat].ine to report his concerns tliat his

employer's air quality problems had not been addressed. Prior

to this contact between the pl"ntiff and the employer's

ethics hatline, the eue¢+ yer had decided to fir laintz£f

the plssnt.a.£f' s prior conduct in the workplace. i7'4like

1]c+hsne was not fired for przor conduct, but rather was

gd for his aonverrn.tior. with the ar,ce in.speator

contrary to Euxand' s order to its amployees . Of course, it is

a question of fact for the jury wheth.ez En.ra.rzd. fired Dohme

because he raised safety concerns with the inspector or for

rea.raons ut'arelated to the safety c<ance:rns. TJohms raised.

The Jermhr court also relied heavily on the fact that t-he

plaintiff did not give his employer sufficient notice that he

was raising a workplace safety iesue.. R.caxrrding to .9'asmaz,

"The Ohio Supreme Court views employee complaints and

whistlehlow.i.ng as crititsal to the enforcesnont of the State's

pttblic policy, and the Court therefore intseuded to make

THB CUUftToF APPEALS oF OHIO
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employees de fact 'enforcars` of those policies. Toward this

end, the Court granted them special prtltOotiC+n f rom atsio's

ganerally applicable at-w.i]:1 employment status when the

amplayees act in this public capaca:ty. In exchanqe for

granting employees this protection, employers must receive

nratiee that they are no longer daaling aolely with an at-uill

employee, but with someone who is vind.icrnting a goverraaental

actual government regulators az

receive elaar nc+tioe of this fact when

ndi:t or i.nspect: They

should receive soms similar sicstice when an employee Punctio

in a comparable roln. Even thongh an employee need not cite

any specific statute or law, hiB statemcants must indicate to

a reasonable employex that he is invoking grsvaxnmenta

in support of, or as the basis for, his complaints,"

We disagree with the .7erssR.r conrt' s implication that an

employee must formal annosincQmcant that his

statements are bei purpose of protecting the

public policy Yavoring workplace safety. Employers are

presumed to be soph3.stSCated enough to comply with the

wcrrkplace safety laws. When an employer directs auspJ.oyeae to

not 3peak to an insurance representative inspecting a

psomistrs, an impls,catlon arises that the employer wishes to

cover up defects, including those that creata a danger to

'rH[: COURT 6F APPEALS OF pH ((U
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employees. Suppozting the employer's conduct endorses its

efforts to conceal potential dangers . fiss the .Sarmer court

recognized, the Suprame Court views employee ccympla3.nts as

critical to the enforcement of the State's public polacy. We

would be minimizing the importance of these complaints and the

State' a public policy were we to czsncentrate on the ewplcsyee' ,s

intent 3.n raiaing the safety concmrn sa,the.r than ssn

the arnpT.ny"' O Csosrip].a.i.nta related to the public policy ancl.

whst}sOr t3xe emp7.0yar £'ired the employee for raising the

cr4ncarn.

In R7cez v. New York b Co., Inc. {I+t.FS. Ohio 2005}, 354 P.

Snpp.2d 651, the employer had an internal policy regarding

8 hoplif that was created to minimize the chance

confrontation and physical injury (i.e., esnsure workplace

aafaty) . The employea i.gnorect the comsprsny' s policy, rthicYs led

to an with suspected shraplifte:ra, i[t. at 664 _

Unlike 9Johme, the employee did not allege that her termination

resulted from a report about unsafe working conditi..ons.

Moaeover, in Akex, the employee's actions actually underminerl

workplace safety. The same cannot and has not been alleged

regarciing Drshme's actions in speaking with the insurance

inspector.

THE COU'R7qF APPEALS C1P UFf#p
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In ,Mitchel5, v. M:id-<7lsio Ema.rgency Servicaa, E.L. C. ,

Franklin Spp. No. 03AP-981, 2004-t)hio-5264, a physician sent

letters to a number vf indivi.tiua,lsr regarding an inc3.dent at

a hospital that raise.d issues regarding the quality c£ patient

esarn, In thosa letters, tho physician a,nCludfed confidorltiel.

patient information, which hita easployer' s proli

and could hava exposeed his employer to liability for vio.l.ating

pats.®nt ecsntidentia].ity. Iti. at 97. The court was confronted

with tYxe a.tnp14ye44' a raquest to find a clear public policy that

employers could not discharge employees who complai.n ahoxr.t

patient care outuide the quality assurance chain. Id, at. 519.

This is far from Aohme' a situation, which invr,lves the more

pracise public policy relating to fire safety. Ita:.Ich, 78 dh.io

St.3d at 152; Pytlinsk3, 94 f7h3.o St.3d at 89.

Furt.her, the Mitchell court hold. that the puYr.2iC policy

idents.fa.ed in the statute at assue would isa de£eat.ed if

complaints were not kept oonfidantial. 2004-phio-5264, at %23

n.5. Here, no argument can be made that the public policy

favorang workplace safety would be defeated were employ

allowed to Axpreas safety oon®erns to an employer' s insuranz:e

intepectar.

ally, Eurand cites Fisrlik v. Continental arlirl3nes,,

Inc. (6" Cir, Oct. 4, 2005), No. 04-3790. In Herlik, a. pilot

THE C:OI)iiT4F AMAI.S OF QNIO
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was fired after he raised safety concerns with a co-pilot.

The Sixth C.i.rcuit nated the Ohio Supreme Court' a willingness

to fi.nd a clear public policy from sorxscea other

legislation, but then noted that the Suprome Coiert has not

aotually done so in practfc+e. The Sixth Circuit th®at espoused

a position that public policy pravents a£izing only when

there is a statute that prohibits fa.rir1g empl4ya€as for

engaging in a particular protected actrivity. Id.

The xerlik opinion misconstrues Ohio law on this issue.

The 5uprene Court has made itvary clea.rthat a public Yolioy

prove

athar than a statute that spe

y" may f'1,ow from sources

;11.y prohibits firing

employees Ecr engaging in a particuSar protected activ.ity.

"Ohio public p4licy £'avori.rng workplace safety

independent basis upon which a oause of action for wrongful

discharge in violation of public policy may be prosecvt.ed."

Pyt,l%nmki, 94 Ohio St.3d at 80. The cause of action is not

based upon the whia••_tlablower' statute, but is, instead, ksasad

in common law for vicalats.An of public policy. Id.

We do not suggest that Ddhfue will or should prevail on

his claim of wrongful d3.schaxge. Rather, we conclude only

that the trial court errad in finding that there was not a

public policy that proteets Ikotuns from being f irad for uharing

CUUKTUF APPFALS CYF 01110
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nee inspector that relates to

In order to preva.il on his claim, Dohme

m,ast carry his burden to prove the remaining elements of a

wrongful dixiaharge claim.

Tha aasa.gxamottt of error is s The judgment of

the tra.al cou.rt will be reversed and the oause reman$ed gor

further p,rae®tacta.rtgs consistent with this opinion.

k3fCOGAIa, J. a.nel. DONOVAN, J., concur,

Copies mailed to:

David N. Duwel, Esq,
Todd D. P'enaso3r, Esq.

Iion. Mary Katherine Huffman
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