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Motion to Unseal Record

Duane Allen Short moves this Court for an order unsealing the

proceedings that took place in the Common Pleas Court of Montgomery

County, Case No. 04 CR 2635, which the trial court ordered to be sealed and

made a part of the record in this case.

Memorandum in Support of Motion

Mr. Short was convicted of aggravated murder and sentenced to death.

He is currently before this Court on an appeal as of right. On December 14,

2006 the Montgomery County Clerk of Court's submitted to this Court the

record from Short's capital trial. Along with the submitted record were juror

questionnaires filed under seal. Short moves this Court to unseal these

documents for counsel's review.

Mr. Short has a right to a complete and unabridged record for his capital

appeal. State ex rel. Spirko v. Court of Appeals, Third Appellate District, 27 Ohio

St. 3d 13, 16, 501 N.E.2d 625, 627 (1986). See also State v. D'Ambrosio, 67

Ohio St. 3d 185, 200, 616 N.E.2d 909, 921 (1993). Further, Sup. R. PRAc.

19(3)(A) states that the record on appeal in death cases "shall consist of the

original papers filed in the trial and exhibits to those papers [as well as] the

transcript of proceedings, including all exhibits..."
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The trial court's direction that these motions be sealed as a part of the

record in Mr. Short's aggravated murder case demonstrates the court's express

belief that these proceedings were directly relevant to his capital case.

Pursuant to SUP. R. PRAC. 19(3)(A) and (D), these materials are documents that

may be material to Short's appeal.

These portions of the record may present issues for Mr. Short's Merit

Brief and oral argument. A thorough review of the entire record is necessary to

give Mr. Short a full and fair opportunity to litigate his appeal as of right in

both this Court and the Common Pleas Court of Montgomery County. Without

a complete record for review, counsel cannot provide effective representation to

Mr. Short. See State v. Buell, 70 Ohio St. 3d 1211, 639 N.E.2d 110 (1994);

Evitts u. Lucey, 469 U.S. 387 (1985).

WHEREFORE, Defendant requests an order from this Court unsealing all

portions of the record filed under seal by the Montgomery County Clerk's

Office.

Respectfully Submitted,
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GARY W. CRI (002025'2)
943 Manhattan Avenue
Dayton, Ohio 45406-5141
(937) 276-5770
(937) 278-5188, Fax
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Attorneys for Duane Alien Short

Certificate of Service

I certify that on April 11, 2007, 1 served a copy of this Motion to Unseal

Record by depositing it in the United States mail, first class postage prepaid,

addressed to:

Carley Ingram .
Assistant Prosecuting Attorney
Montgomery County, Ohio
Post Office Box 972
301 West Third Street, Fifth Floor
Dayton, Ohio 45422.
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