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STATEMENT OF THE CASE AND FACTS

‘On Augﬁst 5, 2004, Defendant-Appellant Kevin Johnson (‘_‘Appeﬂant”) was
- indicted by a Butler Cou'nty Grand Jury for four counts of rape in violation of R.C.
2907.02(A)(1)(b). On August 17, 2004, Appellant entered a plea of “not guilty” to the charges
in the indiciment. On November 15, 2004, Appellant filed a motion to suppress and on
January 4, 2005, the trial court overruled Appellant’s motion. A jury trial was held on August
1 and 2, 2005, and on August 3, 2005, the jury returned “Guilty” verdicts on each of the four
counts, as charged in the indictment. On September 30, 2005, the trial court designated
Appellant a sexual predator and sentenced Appellant to serve a life sentence on each of the
four rape counts. The trial court imposed each of these sentences consecutively. On October
10, 2005, Appellant filed his timely notice of appeal. On October 3, 2006, the Twelfth District
' C(;urt of Appeals affirmed the decision of the trial court. State v. Johnson, 2006 Ohio 5195,
2006 Ohio App. LEXIS 5120. Appellant ﬁled a motion for conflict certification on October 3,
2006, and the court of appeals sustained his motion on October 31, 2006, On January 24,
2007, this Court determined that a conflict exists between the Twelfth and Third District
Courts of Appeals and granted jurisdiction. State v. Johnson (2007), 112 Ohio St.3d 1439,

2007 Ohio 152, 860 N.E.2d 746. This appeal followed.

ARGUMENT

Defendant-Appellant’s Sole Proposition of Law:

Whether the trial court has the option to.impose concurrent
or consecutive sentences when a defendant is convicted of
multiple counts of an offense listed in R.C. 2929.13(F).



R.C. 2929.13(F) is clear and unambiguous.

This Court has held that “ 'if the meaning of a statute is clear on its face, then it must be
applied as it is written.' ” Hartmann v. Duffey, 95 Ohio St.3d 456, 2002 Ohio 2486, P 8, 768
N.E.2d 1170, quoting Lake Hosp. Sys., Inc. v. Ohio Ins. Guar. Assn. (1994), 69 Ohio St. 3d
521, 524, 1994 Ohio 330, 634 N.E.2d 611. "Thus, if the statute is unambiguoﬁs and definite,
there is no need for further interpretation." Id. "To construe or interpret what is already plain is
not interpretation but legislation, which is not the function of the courts." Lake Hosp. Sys. Inc.,
supra, quoting Iddings v. Jefferson Cty. School Dist. Bd. of Edn. (1951), 155 Ohio St. 287, 44
0.0. 294, 98 N.E.2d 827.

The trial courl; sentenced Appellant to consecutive prison terms by concluding that
consecutive sentences were mandated by R.C. 2929.13(F)(2). The trial court stated at the
sentencing hearing that it "does not have the discretion to rin these sentences concurrent.”
(Sentencing Tr. 9)." In its sentencing entry, the court stated: "Since the conviction on each
count requires a mandatory sentence, pursuant to R.C. 2929.13(F)(2), the Court is required by
law to run each sentence consecutively. The Court specifically finds that none of the factors set
forth in R.C. 2929.14(E)(4) would justify consecutive sentences in this case.” (Sept. 30, 2005,
Sentencing Entry, 2). The trial court's interpretation of R.C. 2929,13(F)(2) was erroneous.

R.C. 2929.13(F) requires mandatory prison terms for fourteen offenses, one of which is
"any rape." Spediﬁcally, the statute states that the court "shall impose a prison term or terms"
for the listed offenses. The court of appeals irﬁproperly reasoned that the imposition of
multiple, mandatory prison terms under R.C. 2929.13(F) implicitly requires the imposition of
consecutive pr-ison terms.” However, the term “mandatory™ makes no reference to consecutive

sentences and can not be interpreted otherwise. R.C. 2929.01(Y). Furthermore, there is no



authority for the proposition that consecutive sentences are mandated by R.C. 2929.13(F).
“The phrase ‘mandatory prison term’ is clear unambiguous and is defined as ‘the term in prison
that must be imposes for the offenses set forth in divisions F(1) to F (8) of section 2929.13 of

the Revised Code’.” Siate v. Johnson, 2006 Ohio 5195 at *P92, Walsh, J., dissenting.

~Contrary to R.C. 2929.13(F), other statutes in the Revised Code mandate the
imposition of consecutive sentences.

The Ohio Revised Code explicitly provides for mandatory consecutive sentences in
specific cases. For example, if a defendant is convicted of failure to comply with an order or
signal of a police officer, the offender shall serve the prison term consecutively to any other
prison term or mandatory prison term imposed upon the offender. R.C. 2921.331. See, also,
rState v. Smith, Pickaway App. No. 05CA28, 2006 tho ‘App. LEXIS 280, 2006 Ohio 316,
(holding that trial court erred in sentencing defendant to c;)ncurrent terms of imprisonment upon
convicting him of failure to comply with the order or signal of a police officer, and another
offense, as 2921.331(D) required the imposition of conseéutive sentences with another sentence
fo be served.) Additionally, a sentence for escape must -be served consecutively to any other
sentence. R.C. 2921.34; State v. Sturgill, Montgomery App. No. 19815, 2004 Ohio 672, 2004
Ohio App. LEXIS 659.

‘Moreover, a jail term or sentence of imprisonment for a misdemeanor shall be served
consecutively to any other prison term, jail term, or sentence of imprisonment when the trial
court specifies that it is to be served consecutively or when it is imposed for a misdemeanor
violation of pandering sexually oriented material involving a minor, (R.C.2907.322), escape
(R.C. 2921.34), or possession of a deadly weapon while under disability (R.C.2923.131).

Therefore, the absence of aﬁy such requirement in R.C. 2929.13(F)(2) is indicative of the



legislature's iﬁtent to leave the decision to imp;ase consecutive prison terms to the discretion of
the trial court when sentencing an offender to multiple, mandatory prison terms. See State v.
Franklin, Greene App. No. 99-CA-117, 2000 Ohio App. LEXIS 6027 (where ‘life imprisonment
is the mandatory penalty * * * the trial court had no choice of penalties to assign, other than
making them consecutive 6r concurrent’). Johnson, at *P95, Walsh J., dissenting,

Additionally, Ohio’s sentencing scheme generally requires that sentences of
imprisonment be served concurrently. R.C. 2929.41(A). When the ‘trial court imposes a sentence
upon a defendant, the court must consider each offense individually and impose a separate
sentence for each crime. After the imposition of each sentence, the judge may then consider
whether the éentences imposed should be served consecutively or concurrently to each other.
State v. Saxon, 109 Ohio St.3d 176, 2006 Ohio 1245 846 N.E.2d 824. The imposition of
concurrent sentences in Ohio does not involve a "lump" sentence approach. Therefore, in this
case, the court was required to sentence Appellant to serve four separate mandatory life

sentences, however, the trial court had discretion to order each sentence to run concurrently.

The Twelfth District Court of Appeals’ Decision is in conflict with a previous
decision issued by the Third District Court of Appeals.

The Twelfth District Court of Appeals’ decision to uphold the imposition of four
consecutive life sentences is in conflict with a decision issued by the Third District Court of
Appeals. The Third District Court of Appeals has reasoned that although R.C. 2929.13(F)(3)
mandates that a defendant serve a prison term because the victim was under thirteen, the statute
does not mandate the imposition of consecutive sentences. State v. Sharp, Allen App. No. 01-
02-06, 2002 Ohio 2343; 2002 Ohio App. LEXIS 2343. In Sharp, which was decided prior to

State v. Foster 109 Ohio St.3d 1, 2006 Ohio 856, 845 N.E.2d 470, the court upheld the



imposiﬁon of two consecutive five-year sentences for a defendant found guilty of two counts
of gross sexual imposition in violation of R.C. 2907.05(A)(4).1 The court of appeals upheld the
consecutive sentences despite the fact that the trial court incorrectly stated at the sentencing
hearing that the imposition of consecutive sentences was mandatory. The court of appeals
found that the defendant was not prejudiced by the trial court’s misstatement of the law
because the trial court gave its reasons for imposing consecutive sentences under R.C.

2929.19(B)(2)(c) on the record.

State v. Foster 109 Ohio_St.3d 1, 2006 Ohio_856, 845 N.E.2d 470, grants the
discretion to impose consecutive or concurrent sentences solely to the trial court.

In Fostf_;r supra, this Court held that R.C. 2929.14(E)(4), which governed the imposition
of consecutive sentences, was unconstitutional inasmuch as it requireq judicial fact-finding
before the imposition of consecutive prison sentences. Id. at paragraph four of the syllabus.
This case does not involve any judicial findings under 2929.14(E)(4) or 2929.19(B)(2), the
provisions found unconstitutional under Fosfer. Rather, here, the trial court imposed the
mandatory life sentences consecutively, because the trial court mistakenly believed it had no
other choice. However, post-Foster, the decision to impose consecutive rather than concurrent
sentences 18 within the sqund discretion of the trial court. Therefore, this Court must remand
this case to the trial court so fhat it may exercise its discretion and impose concurrent

sentences.



CONCLUSION

In view of the foregoing law and argument, it is respectfully requested that this Court

reverse the decision of the Twelfth District Court of Appeals and remand this case to the trial

court.

Respectfully submitted,

(Ysabyo
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APPENDIX



§ 2907.02. Rape

(A) (1) No person shall engage in sexual conduct with another who is not the spouse of the
offender or who is the spouse of the offender but is living separate and apart from the offender,

when any of the following applies:

(a) For the purpose of prevénting resistance, the offender substantially impairs the other
person’s judgment or control by Eidministering any drug, intoxicant, or controlled substance to the

other person surreptitiously or by force, threat of force, or deception.

(b) The other person is less than thirteen years of age, whether or not the offender knows the

age of the other person.

(c) The other person's ability to resist or consent is substantially impaired because of a mental
or physical condition or because of advanced age, and the offender knows or has reasonable
cause to believe that the other person's ability to resist or consent is substantially impaired

because of a mental or physical condition or because of advanced age.

(2) No person shall engage in sexual conduct with another when the offender purposely

compels the other person to submit by force or threat of force.

(B) Whoever violates this section is guilty of rape, a felony of the first degree. If the offender



under division (A)(1)(a) of this section substantially impairs the other person's judgment or

control by administering any controlled substance described in section 3719.41 of the Revised
Code to the other person surreptitiously or by force, threat of force, or-deception, the prison term

imposed upon the offender shall be one of the prison terms prescribed for a felony of the first

degree in section 2929.14 of the Revised Code that is not less than five years. Except as

otherwise provided in this division, notwithstanding sections 2929.11 to 2929.14 of the Revised

Code, an offender under division (A)(1}(b) of this section shall be sentenced to a prison term or

term of life imprisonment pursuant to section 2971.03 of the Revised Code. If an offender is

convicted of or pleads guilty to a violation of division (A)(1)(b) of this section, if the offender
was less than sixteen years of age at the time the offender committed the violation of that
division, and if the offender during or immediately after the commission of the offense did not
cause serious physical harm to the victim, the victim was ten years of age or older at the time of 7
the commission of the violation, and the offender has not previously been convicted of or
pleaded guilty to a violation of this section or a substantially similar existing or former law of
this state, another state, or the United States, the court shall not sentence the offender to a prison

term or term of life imprisonment pursuant to section 2971.03 of the Revised Code, and instead

the court shall sentence the offender as otherwise provided in this division. If an offender under
division {A)(1)(b) of this section previously has been convicted of or pleaded guilty to violating
division (A)(i)(b) of this section or to violating an existing or former law of this state, another
state, of the United States that is substantially similar to division (A)(1)(b) of this section, if the
offender during or immediately after the commission of the offense caused serious physical harm
to the victim, or if the victim under division (A)(1)(b) of this section is less than ten years of age,

in lieu of sentencing the offender to a prison term or term of life imprisonment pursuant to



section 2971.03 of the Revised Code, the court may impose upon the offender a term of life

- without parole. If the court imposes a term of life without parole pursuant to this division,
division (F) of section 2971.03 of the Revised Code applies, and the offender automatically is

classified a sexual predator, as described in that division.

(C) A victim need not prove physical resistance to the offender in prosecutions under this

section.

(D) Evidence of specific in’stancés of the victim's sexual activity, opinion evidence of the victim's
sexual activity, and reputation eyidence of the victim's sexual activity shall not be admitted under
~ this section unless it involves evidence of the origin of semen, pregnancy, or disease, or the
victim's past sexual activity with the offender, and only to the extent that the court finds that the
evidence is material to a fact at issue in the case and that its inflammatory or prejudicial nature

does not outweigh its probative value.

Evidence of specific instances of the defendant's sexual activity, opinion evidence of the
defendant's sexual activity, and reputation evidence of the defendant's sexual activity shall not be
admitted under this section unless it involves evidence of the origin of semen, pregnancy, or
disease, the defendant's past se);ual activity with the victim, or is admissible against the

defendant under section 2945.59 of the Revised Code, and only to the extent that the court finds

that the evidence is material to a fact at issue in the case and that its inflammatory or prejudicial

nature does not outweigh its probative value,



(E) Prior to taking testimony or receiving evidence of any sexual activity of the victim or the
defendant in a proceeding under this secﬁon, the court shall resolve the admissibility of the
prdposed evidence in a hearing in chambefs, which shall be held at or before preliminary hearing

and not less than three days before trial, or for good cause shown during the trial.

(F) Upon approval by the court, the victim may be represented by counsel in any hearing in
chambers or other proceeding to resolve the admissibility of evidence. If the victim is indigent or
otherwise is unable to obtain the services of counsel, the court, upon request, may appoint

counsel to represent the victim without cost to the victin.

(G) It is not a defense to a charge under division (A)(2) of this section that the offender and the

victim were married or were cohabiting at the time of the commission of the offense.



§ 2929.13. Guidance by degree of felony; mo'nitoring of sexual predators by global positioning

device

(A) Except as provided in division (E), (F), or (G) of this section and unless a specific sanction
is required to be imposed or is precluded from being imposed pursuant to law, a court that
imposes a sentence upon an offender for a felony may impose any sanction or combination of

sanctions on the offender that are ﬁrovided in sections 2929.14 to 2929.18 of the Revised Code.

The sentence shall not impose an unnecessary burden on state or local government resources.

If the offender is eligible to be sentenced to community control sanctions, the court shall

consider the appropriateness of imposing a financial sanction pursuant to section 2929.18 of the

Revised Code or a sanction of community service pursuant to section 2929.17 of the Revised

Code a$ the sole sanction for the offense. Except as otherwise provided in this division, if the
court is required to impose a mandatory prison term for the offense for which sentence is being

imposed, the court also may impose a financial sanction pursuant to section 2929.18 of the:

Revised Code but may not impose any additional sanction or combination of sanctions under

section 2929.16 or 2929.17 of the Revised Code.

If the offender is being sentenced for a fourth degree felony OVI offense or for a third degree

felony OV1 offense, in addition to the mandatory term of local incarceration or the mandatory



prison term required for the offense by division (G)(1) or (2) of this section, the court shall

- impose upon the offender a mandatory fine in accordance with division (B)(3) of section 2929.18

of the Revised Code and may impose whichever of the folloWing is applicable:

(1) For a fourth degree felony OVI offense for which sentence is imposed under division (G)(1)

of this section, an additional community control sanction or combination of community control

sanctions under section 2929.16 or 2929.17 of the Revised Code. If the court imposes upon the
offender a community control sanction and the offender violates any condition of the community

control sanction, the court may take any action prescribed in division (B) of section 2929.15 of

the Revised Code relative to the offender, including imposing a prison term on the offender

pursuant to that division.

(2) For a third or fourth degree felony OVI offense for which sentence is imposed under division
(G)2) of this section, an additional prison term as described in division (D)(4) of section

2929.14 of the Revised Code or a community control sanction as described in division (G)(2) of

this section.
(B) (1) Except as provided in division (B)(2), (E), (F), or (G) of this section, in sentencing an
offender for a felony of the fourth or fifth degree, the sentencing court shall determine whether

any of the following apply:

(a) In committing the offense, the offender caused physical harm to a person.



(b) In committing the offense, the offender attempted to cause or made an actual threat of

physical harm to a person with a deadly weapon.

(c) In committing the offense, the offender attempted to cause or made an actual threat of

physical harm to a person, and the offender previously was convicted of an offense that caused

physical harm to a person.

(d) The offender held a public office or position of trust and the offense related to that office or
position; the offender's position obliged the offender to prevent the offense or to bring those
committing it to justiée; or the offender's professional reputation or position facilitated the
offense or was likely to influence the future conduct of others. _

(e) The offender committed the offense for hire or as part of an organized criminal activity.

(f) The offense is a sex offense that is a fourth or fifth degree felony violation of section 2907.03,

2907.04, 2907.05, 2907.22, 2907.31, 2907.321 [2907.32.1], 2907.322 [2907.32.2], 2907.323

12907.32.3], or 2907.34 of the Revised Code.

(g) The offender at the time of the offense was serving, or the offender previously had served, a

prison term,

(h) The offender committed the offense while under a community control sanction, while on

probation, or while released from custody on a bond or personal recognizance.



(i) The offender committed the offense while in possession of a firearm.

(2) (a) If fhe court makes a finding described in division (B)(1)(a), (b), (c), (d), (e), (D), (g), (h),

or (i) of this section and if the court, after considering the factors set forth in section 2929.12 of

the Revised Code, finds that a prison term is consistent With the purposes and principles of

sentencing set forth in gection 2929.11 of the Revised Code and finds that the offender is not

amenable to an available community control sanction, the court shall impose a prison term upon

the offender.

(b) Except as provided in division (E), (F), or (G) of this section, if the court does not make a
finding described in division (B)(1)(a), (b), (c), (d), (&), (D), (g), (h), or (i) of this section and if

the court, after considering the factors set forth in section 2929.12 of the Revised Code, finds

that a community control sanction or combination of community control sanctions is consistent

with the purposes and principles of sentencing set forth in section 2929.11 of the Revised Code,

 the court shall impose a community control sanction or combination of community control

sanctions upon the offender.

(C) Except as provided in division (E); (F), or (G) of this section, in determining whether to
impose a prison term as a sanction for a felony of the third degree or a felony drug offense that is
- aviolation of a provision of Chapter 2925. of the Revised Code and that is specified as being
subject to this division for purposes of sentencing, the sentencing court shall comply with the

purposes and principles of sentencing under section 2929.11 of the Revised Code and with




section 2929.12 of the Revised Code.

(D) (1) Except as provided in division (E) or (F) of this section, for a felony of the first or second
degree, for a felony drug offense that is a violation of any provision of Chapter 2925., 3719., or
4729. of the Revised Code for which a presumption in favor of a prison term is specified as

being applicable, and for a violation of division (A)(4) of section 2907.05 of the Revised Code

for which a presumption in favor of a prison term is specified as being applicable, it is presumed
that a prison term is necessary in order to comply with the purposes and principles of sentencing

under section 2929.11 of the Revised Code. Division {D)(2} of this section does not apply to a

. presumption est'ablished under this division for a violation of division (A)(4) of section 2907.05

of the Reviséd Code.

(2) Notwithstanding the presumption established under division (D)(1) of this section for the

offenses listed in that division other than a violation of division (A)(4) of section 2907.05 of the

Revised Code, the sentencing court may impose a community control sanction or a combination
of community control sanctions instead of a prison term lon an offender for a felony of the first or
second degree or for a felony drug offense that is a violation of any provision of Chapter 2925.,
3719., or 4729. of the Revised Code for which a presumption in favor of a prison term is

specified as being applicable if it makes both of the following findings:

(a) A community control sanction or a combination of community control sanctions would
adeciuately punish the offender and protect the public from future crime, because the applicable

factofs under section 2929.12 of the Revised Code indicating a lesser likelihood of recidivism




outweigh the applicable factors under that section indicating a greater likelihood of recidivism.

(b) A community control sanction or a combination of community control sanctions would not

demean the seriousness of the offense, because one or more factors under section 2929.12 of the

Revised Code that indicate that the offender’s conduct was less serious than conduct normally
constituting the offense are applicable, and they outweigh the applicable factors under that
section that indicate that the offender's conduct was more serious than conduct normally

constituting the offense.

(E) (1) Except as provided in division (F) of this section, for any drug offense that is a violation
of any provision of Chapter 2925. of the Revised Cdde and that is a felony of the third, fourth, or
fifth degree, the applicability of a presumption under division (D)} of this section in favor of a
prison term or of division (B) or (C) of this section in determining whether to impose a prison

term for the offense shall be determined as specified in section 2925.02, 2925.03, 2925.04,

2925.05, 2925.06, 2925.11, 2925.13, 2925.22, 2025.23, 2925.36, or 2925.37 of the Revised

Code, whichever is applicable regarding the violation.

(2) If an offender who was convicted of or pleaded guilty to a felony violates the conditions of a
community control sanction imposed for the offense solely by reason of producing positive
results on a drug test, the court, as punishment for the violation of the sanction, shall not order

that the offender be imprisoned unless the court determines on the record either of the following:

(a) The offender had been otdered as a sanction for the felony to participate in a drug treatment

10



program, in a drug education program, or in narcotics anonymous or a similar program, and the

offender continued to use illegal drugs after a reasonable period of participation in the program.

(b) The imprisonment of the offender for the violation is consistent with the purposes and

principles of sentencing set forth in section 2929.11 of the Revised Code.

(F) Notwithstanding divisions (A) to (E) of this section, the court shall impose a prison term or

terms under sections 2929.02 to 2929.06, section 2929.14, section 2929.142 [2929.14.2], or

section 2971.03 of the Revised Code and except as specifically provided in section 2929.20 or

2967.191 [2967.19.1] of the Revised Code or when parole is authorized for the offense under

section 2967.13 of the Revised Code shall not reduce the term or terms pursuant to section

2929.20, section 2967.193 [2967.19.3], or any other provision of Chapter 2967. or Chapter 5120.

of the Revised Code for any of the following offenses:
(1) Aggravated murder when death is not imposed or murder;
(2) Any rapé, regardless of whether force was involved and regardless of the age of the victim, or

an attempt to commit rape if, had the offender completed the rape that was attempted, the

offender would have been guilty of a violation of division (A)(1)(b) of section 2907.02 of the

Revised Code and would be sentenced under section 2971.03 of the Revised Code:

11



§ 2929.14. Basic prison terms

(A) Except as provided in division (C), (D)(1), (B)(2), (D)(3), (D}4), (D)(5), (D)(6), (G), or (L)
of this section and except in relation to an offense for which é sentence of death or life
imprisonment is to be imposed, if the court imposing a sentence upon an offender for a felony
elects or is required to impose a prison terin on the offender pursuant to this chapter, the court

-shall impose a definite prison term that shall be one of the following:

(1) For a felony of the first degree, the prison term shall be three, four, five, six, sevén, eight,

nine, or ten years.

(2) For a felony of the second degree, the prison term shall be two, three, four, five, six, seven, or

eight years.
(3) For a felony of the third degree, the prison term shall be one, two, three, four, or five years.

(4) For a felony of the fourth degree, the prison term shall be six, seven, eight, nine, ten, eleven,

twelve, thirteen, fourteen, fifteen, sixteen, seventeen, or eighteen months.

(5) For a felony of the fifth degree, the prison term shall be six, seven, eight, nine, tén, eleven, or

twelve months.
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(B) Bxcept as provided in division (C), (D)(1), (D)), (D)(3), (D)(5), (DX(6), (G), or (L) of this

section, in section 2907.02 or 2907.05 of the Revised Code, or in Chapter 2925, of the Revised
Code, if the court imposing a sentence upon an offender for a felony elects or is required to
impose a prison term on the offender, the court shall impose the shortest prison term authorized

for the offense pursuant to division (A) of this section, unless one or more of the following

‘applies:

(1) The offender was serving a prison term at the time of the offense, or the offender previously

had served a prison term.

(2) The court finds on the record that the shortest prison term will demean the seriousness of the
offender's conduct or will not adequately protect the public from fisture crime by the offender or

others,

- (C) Except as provided in division (G) or (L) of this section or in Chapter 2925. of the Revised
Code, the court imposing a sentence upon an offender for a felony may impose the longesf prison
term authorized for the offense pursnant to division (A) of this section only upon offenders who
committed the worst forms of the offense, upon offenders who pose the greatest likelihood of
committing future crimes, upon certain majér.drug offenders under division (D}(3) of this
section, and upon certain repeat violent offenders in accordance with division (D)(2) of this

section.

(D) (1) (a) Except as provided in division (D)(1)(e) of this section, if an offender who is
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convicted of or pleads guilty to a felony also is convicted of or pleads guilty to a specification of

the type described in section 2941.141 {2941.14.1], 2941.144 [2941.14.4], or 2941.145

[2941.14.5] of the Revised Code, the court shall impose on the offender one of the following

prison terms:

() A prison term of six years if the specification is of the type described in section 2941.144

[2941.14.4] of the Revised Code that charges the offender with having a firearm that is an
automatic firearm or that was equipped with a firearm muffler or silencer on or about the

offender's person or under the offender's control while committing the felony;

(i) A prison term of three years if the specification is of the type described in section 2941,145

[2941.14.5] of the Revised Code that charges the offender with having a firearm on or about the
offender’s person or under the offender's control while committing the offense and displaying the
firearm, brandishing the firearm, indicating that the offender possessed the firearm, or using it to

facilitate the offense;

(i11) A prison term of one year if the specification is of the type described in section 2941.141

[2941.14.1] of the Revised Code that charges the offender with having a firearm on or about the

offender's person or under the offender's control while committing the felony.

(b) If a court imposes a prison term on an offender under division (D)(1)(a) of this section, the
prison term shall not be reduced pursuant to section 2929.20, section 2967.193 [2967.19.3], or
any other provision of Chapter 2967. or Chapter 5120. of the Revised Code. A court shall not
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impose more than one prison term on an offender under division (D)(1){a) of this section for

felonies committed as part of the same act or transaction.

(c) Except as provided in division (D)(1)(¢) of this section, if an offender who is convicted of or

pleads guilty to a violation of section 2923.161 [2923.16.1] of the Revised Code or to a felony

that includes, as an essential element, purposely or knowingly causing or attempting to cause the
death of or physical harm to another, also is convicted of or pleads guilty to a specification of the

type described in section 2941.146 [2941.-14.6] of the Revised Code that charges the offender

with committing the offense by discharging a firearm from a motor vehicle other than a
manufactured home, the court, after imposing a prison term on the offender for the violation of

section 2923.161 [2923.16.1] of the Revised Code or for the other felony offense under division

(A), (D)2), or (D)(3) of this section, shall impose an additional prison term of five years upon
the offender that shall not be reduced pursuant to section 2929.20, section 2967.193 [2967.19.3],
or any other provision of Chapter 2967. or Chapter 5120. of the Revised Code. A court shall not
impose more than one additional prison term on an offender uﬁdcr division (D)(1)(c) of this
section for felonies committed as part of the same act or transaction. If a court imposes an
additional prison term on an offt_ander under division (D)(1)(c) of this section relative to an
offense, the court also shall impose a prison term under division (D)(1)(a) of this section relative
to the same offense, provided the criteria specified in that division for imposing an additional

prison term are satisfied relative to the offender and the offense.

(d) If an offender who is convicted of or pleads guilty to an offense of violence that is a felony

also is convicted of or pleads guilty to a specification of the type described in section 2941.1411
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[2941.14.11] of the Revised Code that chargés the offender with wearing or carrying body armor

Wh_ilé committing the felony offense of violence, the court shall impose on the offender a prison
term of two years. The prison term so imposed shall not be reduced pursuant to section 2929.20,
section 2967.193 -[2967. 19.3], or any pther provision of Chapter 2967. or Chapter 5120. of the
Revised Code. A court shall not impose more than one prison term on an offender under division
(D)(1)(d) of this scction_fof felorﬁes committed as part of the same act or transaction. If a court
imposes an additional prison term under division (D)(l)ta) or {c) of this section, the court is not

precluded from imposing an additional prison term under division (D)(1)(d) of this section.

() The court shall not impose any of the prison terms described in division (D){1)(a) of this

section or any of the additional prison terms described in division (D)(1)(c) of this section upon

an offender for a violation of section 2923.12 or 2923.123 [2923.12.3] of the Revised Code. The
court shall not impose any of the prison terms described in division (D)(1)(a) of this section or

any of the additional prison terms described in division (D)(1)(c) of this section upon an offender

for a violation of section 2923.13 of the Revised Code unless all of the following apply:

(i) The offender previously has been convicted of aggravated murder, murder, or any felony of

the first or second degree.

(ii) Less than five years have passed since the offender was released from prison or post-release

control, whichever is later, for the prior offense.

(f) If an offender is convicted of or pleads guilty to a felony that includes, as an essential
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element, causing or attempting to cause the death of or physical harm to another and also is

convicted of or pleads guilty to a specification of the type described in section 2941.1412

[2941.14.12] of the Revised Code that charges the offender with committing the offense by

discharging a firearm at a peace officer as defined in section 2935.01 of the Revised Code or a

corrections officer as defined in section 2941.1412 [2941.14.12] of the Revised Code, the court,

after imposing a prison term on the offender for the felony offense under division (A), (D)(2), or
(D)3) of this sectioﬁ, shall impose an additional prison term of seven years upon the offender
that shall not be reduced pursuant to section 2929.20, section 2967.193 [2967.19.3], or any other
provision of Chapter 2967. or Chapter 5120. of the Revised Code. A court shall not impose more
than one additional prison term on an offender under division (D)(1)(f) of this section for
felonies committed as part of the same act or transéction. If a court imposes an additional prison
ferm on an offender under division (D)(1)(f) of this section relative to an offense, the court shall
not impose a prison term under division (D)(1)(a) or (c) of this section relative to the same

offense.

(2) (a) If division (D)(2)(b) of this section does not apply, the court may impose on an offender,
in addition to the longest prison term authorized or required for the offense, an additional definite
prison term of one, two, three, four, five, six, seven, eight, nine, or ten years if all of the

following critéria are met:

(1) The offender is convicted of or pleads guilty to a specification of the type described in section

2941.149 |2941.14.9] of the Revised Code that the offender is a repeat violent offender.
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(11) The offense of which the offendcr currently is convicted or to which the offender cul;rently
pleads guilty is aggravated murder and the court does not impose a sentence of death or life
imprisonment without parole, mufder, terrorism and the court does not impose a sentence of life
imprisonment without parole, any felony of the first degree that is an offense of violence and the
court does not impose a sentence of life imprisonment without parole, or any felony of the
second degree that is an offense of violence and the trier of fact finds that the offense involved an
attempt to cause or a threat to cause serious physical harm to a person or resulted in serious

physical harm to a person.

(ii1) The court imposes the longest prison term for the offense that is not life imprisonment

without parole.

(iv) The court finds that the prison terms imposed pursuant to division (D)(2)(a)(i1i} of this
section and, if applicable, division (D)(1) or (3) of this section are inadequate to punish the

offender and protect the public from future crime, because the applicable factors under section

2929.12 of the Revised Code indicating a greater likelihood of recidivism outweigh the

applicable factors under that section indicating a lesser likelihood of recidivism.

(v) The court finds that the prison terms imposed pursuant to division (D)(2){a)(iii) of this
section and, if applicable, division (D)(1) or (3) of this section are demeaning to the seriousness

of the offense, because one or more of the factors under section 2929.12 of the Revised Code

indicating that the offender's conduct is more serious than conduct normally constituting the
offense are present, and they outweigh the applicable factors under that section indicating that
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the offender's conduct is less serious than conduct normally constituting the offense.

(b) The court shall impose on an offender the longest prison term authorized or required for the
offense and shall impose on the offender an additional definite prison term of one, two, three,

four, five, six, seven, eight, nine, or ten years if all of the following criteria are met:

(i) The offender is convicted of or pleads guilty to a specification of the type described in section

2941.149 [2941.14.9] of the Revised Code that the offender is a repeat violent offender.

(ii) The offender within the preceding twenty years has been convicted of or pleaded guilty to
hree or more offenses described in division (DD)(1) of section 2929.01 of the Revised Code,
including ali offenses described in that division of which the offender is convicted or to which
the offender pleads guilty in the current prosecution and all offenses described in that division of
which the offender previc-usljr has been convicted or to which the offender previously pleaded

guilty, whether prosecuted together or separately.

(iii) The offense or offenses of which the offender currently is convicted or to which the offender
currently pleads guilty is aggravated murder and the court does not impose a sentence of death or
life itﬁprisonment without parole, murder, terrorism and the court does not impose a sentence of
life imprisonrnent without parole, any felony of the first degree that is an offense of violence and
the court does not impose a sentence of life imprisonment without parole, or any felony of the
second degree that is an offense of violence and the trier of fact finds that the offense involved an
attempt to cause or a threat to cause serious physical harm to a person or resulted in serious
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physical harm to a person.

(c) For purposes of division (D)(2)(b) of this section, two or more offenses committed at the
same time or as part of the same act or event shall be considered one offense, and that one

offense shall be the offense with the greatest penalty.

(d) A sentence imposed under division (D)(2)(a) or (b) of this section shall not be reduced
pursuant to section 2929.20 or section 2967.193 [2867.19.3], or any other provision of Chapter
2967. or Chapter 5120. of the Revised Code. The offender shall serve an additional prison term
imposed under this section consecutively to and prior to the prison term imposed for the

underlying offense.

(e) When imposing a sentence pursuant to division (D)(2)(a) or (b) of this section, the court shall

state its ﬁndings explaining the imposed sentence.

(3) (2) Except when an offender commiits a violation of section 2903.01 or 2907.02 of the

Revised Code and the penalty imposed for the violation is life imprisonment or commits a

violation of section 2903.02 of the Revised Code, if the offender commits a violation of section

2925.03 or 2925.11 of the Revised Code and that section classifics the offender as a major drug

‘offender and requires the imposition of a ten-year prison term on the offender, if the offender
commits a felony violation of section 2925.02, 2925.04, 2925.05, 2925.36, 3719.07, 3719.08,

3719.16,3719.161 [3719.16.1], 4729.37, or 4729.61, division (C) or (D) of section 3719.172

[3719.17.2}, division (C) of section 4729.51, or division (J) of section 4729.54 of the Revised
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Code that includes the sale, offer to sell, or possession of a schedule I or II controlled substance,

with the exception of marihuana, and the court imposing sentence upon the offender finds that

the offender is guilty of a specification of the type described in section 2941 1410 I"2941 .14.10]

of the Revised Code charging that the offender is a major drug offender, if the court imposing
sentence upon an offender for a felony finds that the offender is guilty of corrupt activity with

the most serious offense in the pattern of corrupt activity being a felony of the first degree, or if

the offender is guilty of an attempted violation of section 2907.02 of the Revised Code and, had

the offender completed the violation of section 2907.02 of the Revised Code that was attempted,

the offender would have been subject to a sentence of life imprisonment or life imprisonment

without parole for the violation of section 2907.02 of the Revised Code, the court shall impose

upon the offender for the felony violation a ten.-year prison term that cannot be reduced pursuant

to section 2929.20 or Chapter 2967. or 5120. of the Revised Code.

(b) The court imposing a prison term on an offender under division {D)(3)(a) of this section may
impose an additional prison term of one, two, three, four, five, six, seven, eight, nine, or ten
years, if the court, with respect to the term imposed under division (D)(3)(a) of this section and,
if applicable,. divisions (D)(1) and (2) of this section, makes both of the findings set forth in

divisions (D)(2)(a)(iv) and (v) of this section.

(4) If the offender is being sentenced for a third or fourth degree felony OVI offense under

division (G)}2) of section 2929.13 of the Revised Code, the sentencing court shall impose upon

the offender a mandatory prison term in accordance with that division. In addition to the
mandatory prison term, if the offender is being sentenced for a fourth degree felony OVI offense,
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the court, notwithstanding division (A)(4) of this section, may sentence the offender to a definite
‘prison term of not less than six months and not more than thirty months, and if the offender is
being sentenced for a third degree felony OVI offense, the sentencing court may sentence the
offender to an additional prison term of any duration specified in division (A)(3) of this section.
In either case, the additional prison-term imposed shall be reduced by the sixty or one hundred
twenty days imposed upon the offender as-the mandatory prison term, The total of the additional
prison term imposed under division {D)(4) of this section plus the sixty or one hundred tWenty
days imposed as the mandatory prison term shall equal a definite term in the rang'er of six months
to thirty months for a fourth degree felony OVI offense and shall equal one of the authorized
prison terms specified in division (A)(B) of this section for a third degree felony OVI offense. If
the court imposes an additional prison term under division (D)(4) of this section, the offender
shall serve the additional prison term after the offender has served the mandatory prison term
requifed for the offense. In addition to the mandatory prison term or mandatory and additional
prison term imposed as described in division (D)(4) of this section, the court also may sentence

 the offender to a community control sanction under section 2929.16 or 2929.17 of the Revised

Code, but the offender shall serve all of the prison terms so imposed prior to serving the

community control sanction.

If the offender is being sentenced for a fourth degree felony OVI offense under division (G)(1) of

section 2929.13 of the Revised Code and the court imposes a mandatory term of local

incarceration, the court may impose a prison term as described in division (A)(1) of that section.

(5) If an offender is convicted of or pleads guilty to a violation of division (A)(1) or (2) of
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section 2903.06 of the Revised Code and also is convicted of or pleads guilty to a specification

of the type described in section 2941.1413 [2941.14.13] of the Revised Code that charges that

the victim of the offense is a péace officer, as defined in section 2935.01 of the Revised Code, or

an investigator of the bureau of criminal identification and investigation, as defined in section

2903.11 of the Revised Code, the court shall impose on the offender a prison term of five years.

If a court imposes a prison term on an offender under division (D)(5) of this section, the prison
term shall not be reduced pursuant to section 2929.20, section 2967.193 [2967.19.3], or any other
provision of Chapter 2967. or Chapter 5120; of the Revised Code. A court shall not impose more
than one prison term on an offender under division (D)(5) of this section for felonies committed

as part of the same act.

(6) If an offender is convicted of or pleads guilty to a violation of division (A}(1) or (2) of

section 2903.06 of the Revised Code and also is convicted of or pleads guilty to a specification

of the type described in section 2941.1414 [2941.14.14] of the Revised Code that charges that
the offender previously has been convicted of or pleaded guilty to three or more violations of

division (A) or (B) of section 4511.19 of the Revised Code or an equivalent offense, as defined '

in section 2941.1414 [2941.14.14] of the Revised Code, or three or more violations of any

combination of those divisions and offcnses, the court shall impose on the offender a prison term
of three years. If a court imposes a prison term on an offender under division (D)(6) of this
section, the prisoh term shall not be reduced pursuant to section 2929.20, section 2967.193
[2967.19.3], or any other provision of Chapter 2967. or -Chapter 5120. of the Revised Code. A
court shall not impose more than one prison term on an offender under division (D)(6) of this
section for felonies committed as part of the same act. |
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(E) (1_) (a) Subject to division (E)(1)(b) of this section, if a mandatory prison term is imposed
upon an offender pursuant to division (D)(1)(a) of this section for ha\lzing a firearm on or about
the offender's person or under the offender's conirol while committing a felony, if a mandatory
prison term is imposed upon an offender pursuant to division (D)(1)(c) of this section for
committing a felony specified in that division by discharging a firearm from a motor vehicle, or
if both types of mandatory prison térmrs are imposed, the offender shall serve any mandatory
prison term imposed under either division consecutively to any other mandatory prison term
imposed under either division or under division (D)(1)(d) of this section, consecutively to and
priqr to any prison term imposed for the underlying felony pursuant to division (A}, (D)(2), or
{D)(3) of this section or any other section of the Revised Code, and consecutively to any other

prison term or mandatory prison term previously or subsequently imposed upon the offender.

“(b) If a mandatory prison term is imposed upon an offender pursua:nt.to division (D)(1)}(d) of this
section for wearing or carrying body armor while committing an offense of violence that is a
felony, the offender shall serve the mandatory term so imposed consecutively to any other
mandatory prison term imposed under that division or under division (D)(1)(a) or (c) of this
section, consecutively to and prior to any prison term imposed for the undcrlyiﬁg felony under
division-(A), (D)2), or (D)(S) of this sec:cion or any other section of the Revised Code, and
consecutively to any other prison term or mandatory prison term previously or subsequently

imposed upon the offender.

(¢} If a mandatory prison term is imposed upon an offender pursuant to division (D)(1)(f) of this
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section, the offender shall serve the mandatory prison term so imposed consecutively to and prior
to any prison term irnpos_ed for the underlying felony under division (A), (D}(2), or (D)(3) of this
section or any other section of the Revised Code, and cnnsecutively to any other prison term or

mandatory prison term previously or subsequently imposed upon the offender,

(2) If an offender who is an inmate in a jail, prison, or other residential detention facility violates

section 2917.02, 2917.03, 2921.34, or 2921.35 of the Revised Code, if an offender who is under

detention at a detention facility commits a felony violation of section 2923.131 [2923.13.1] of

the Revised Code, or if an offender who is an inmate in a jail, prison, or other residential

detention facility or is under detention at a detention facility commits another felony while the
offender is an escapee in violation of section 2921.34 of the Revised Code, any prison term
imposed upon the offender for one of those violations shall be served by the offender
consecutively to the prison term or term of imprisonment the offender was serving when the
offender committed that offense and to any other prison term previously or subsequently

imposed upon the offender.

(3) If a prison term is imposed for a violation of division (B) of section 2911.01 of the Revised

Code, a violation of division (A) of section 2913.02 of the Revised Code in which the stolen

property is a firearm or dangerous ordnance, or a felony violation of division (B) of section

2921.331 [2921.33.1] of the Revised Code, the offender shall serve that prison term

consecutively to any other prison term or mandatory prison term previously or subsequently

imposed upon the offender.
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(4) If multiple prison terms are imposed on an offender for convictions of multiple offenses, the
court may require the offender to serve the prison terms consecutively if the court finds that the
consecutive sérvice is neceésary to protect the public from future crime or to punish the offender.
“and that consecutive senténces are not disproportionate to the seriousness of the offender's
conduct and to the danger the offender poses to the public, and if the court also finds any of the

following:

(a) The offender committed one or more of the multiple offenses while the offender was awaiting

trial or sentencing, was under a sanction imposed pursuant to section 2929.16, 2929.17, or

2929.18 of the Revised Code, or was under post-release control for a prior offense.

(b) At least two of the multiple offenses were committed as part of one or more courses of
conduct, and the harm caused by two or more of the multiple offenses so committed was so great
or unusual that no single prison term for any of the offenses committed as part of any of the

courses of conduct adequately reflects the seriousness of the offender's conduct.

(c) The offender's history of criminal conduct demonstrates that consecutive sentences are

necessary to protect the public from future crime by the offender.
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§ 2929.01. Definitions

As used in this chapter:

(A) (1) "Alternative residential facility" means, subject to division (A)(2) of this
section, any facility other than an offender's home or residence in which an offender

is assigned to live and that satisfies all of the following criteria:

(a) It provides programs through which the offender may seek or maintain

employment or may receive education, training, trcatment, or habilitation.

(b) It has received the appropriate license or certificate for any specialized
- education, trainihg, treatment, habilitation, or other service that it provides from the
government agency that is responsible for licensing or certifying that type of

education, training, treatment, habilitation, or service.

(2) "Alternative residential facility" does not include a community-based

correctional facility, jail, halfway house, or prison.

(B) "Bad time" means the time by which the parole board administratively

extends an offender's stated prison term or terms pursuant to section 2967.11 of the
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Revised Cade because the parole board finds by clear and cbnvinc_ing evidence that

the offender, while serving the prison term or terms, committed an act that is a
criminal offense under the law of this state or the United States, whether or not the

offender is prosecuted for the commission of that act.

(C) "Basic probation supervision"'_ means a requirement that the offender maintain
contact with a person appointed to supervise the offender in accordance with
sanctions imposed by the court or imposed by the parole board pursuant to section

2967.28 of the Revised Code. "Basic probation supervision” includes basic parole

supervision and basic post-release control supervision.

(D) "Cocaine," "crack cocaine," "hashish,” "L.S.D.," and "unit dose" have the

same meanings as in section 2925 01 of the Revised Code.

(E) "Community-based correctional facility" means a community-based

correctional facility and program or district community-based correctional facility

and program developed pursuant to sections 2301.51 to 2301.58 of the Revised

Code.

(F) "Community control sanction" means a sanction that is not a prison term and

that 1s described in section 2929.15, 2929.16, 2929.17, or 2929.18 of the Revised

Code or a sanction that is not a jail term and that is described in section 2929.26,
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2929.27, or 2929.28 of the Revised Code. "Community control sanction" includes

probation if the sentence involved was imposed for a felony that was committed
‘prior to July 1, 1996, or if the sentence involved was imposed for a misdemeanor

that was committed prior to January 1, 2004.

(G) "Controlled substance,” "marihuana," "schedule I," and "schedule 11" have the

same meanings as in section 3719.01 of the Revised Code.

(H) "Curfew" means a requirement that an offender during a specified period of

time be at a designated place.

(I) "Day reporting" means a sanction pursuant to which an offender is required
- each day to report to and leave a center or other approved reporting location at
specified times in order to participate in work, education or training, treatment, and

other approved pi‘ograms at the center or outside the center.

(J) "Deadly weapon" has the same meaning as in section 2923 .11 of the Revised

Code.

(K) "Drug and alcohol use monitoring" means a program under which an offender
agrees to submit to random chemical analysis of the offender's blood, breath, or

urine to determine whether the offender has ingested any alcohol or other drugs.
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(L) "Drug treatment program" means any program under which a person
undergoes assessment and treatment designed to reduce or éompletely eliminate the
person's physical or emotional reliance upon alcohol, another drﬁg, -or alcohol and
another drug and under which the person may be required to receive assessment and
treatment on an outpatient basis or may be required to reside at a facility other than

the person's home or residence while undergoing assessment and treatment.

(M) "Economic loss" means any economic detriment suffered by a victim as a
direct and pfoximate resullt of the commission of an offense and includes any loss of
income due to lost time at work because of ény injury caused to the victim, and any
property loss, medical cost, or funeral expense incurred as a result of the
commission of the offense. "Economic loss" does not include non-economié loss or

any punitive or exemplary damages.

(N) "Education or training” includes study at, or in conjunction with a program
offered by, a university, college, or technical college or vocational study and also
includes the completion of primary school, secondary school, and literacy curricula

or their equivalent.

(O) "Firearm" has the same meaning as in section 2923.11 of the Revised Code.
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(P) "Halfway house" means a facility licensed by the division of parole and
community services of the department of rehabilitation and correction pursuant to

section 2967.14 of the Revised Code as a suitable facility for the care and treatment

of adult offenders.

(Q) "House arrest" means a period of confinement of an offender that is in the
offender's home or in other premises specified by the sentencing court or by the

parolé board pursuant to section 2967.28 of the Revised Code and during which all

of the following apply:

(1) The offender is required to remain in the offender's home or other specified
premises for the specified period of confinement, except for i)eriods of time during
which the offender is at the offender's place of employment or at other premises as

authorized by the sentencing court or by the parole board.

(2) The offender is required to report periodically to a person designated by the

court or parole board.

(3) The offender is subject to any other restrictions and requirements that may

be imposed by the sentencing court or by the parole board.

(R) "Intensive probation supervision" means a requiremént that an offender
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-maintain frequent contact with a person appointed by the court, or by the parole

board pursuant to section 2967.28 of the Revised Code, to supervise the offender

while the offender is seeking or maintaining necessary employment and
participating in training, education, and treatment programs as required in the
court's or parole board's order. "Intensive probation supervision" includes intensive

parole supervision and intensive post-release control supervision.

(S) "Jail" means a jail, workhouse, minimum security jail, or other residential
facility used for the confinement of alleged or convicted offenders that is operated

| by a political subdivision or a combination of political subdivisions of this state. -

(T) "Jail term" means the term in a jail that a sentencing court imposes or 13

authorized to impose pursuant to section 2929.24 or 2929.25 of the Revised Code or

pursuant to any other provision of the Revised Code that authorizes a term in a jail

for a misdemeanor conviction.

(U) "Mandatory jail term" means the term in a jail that a sentencing court is

required to impose pursuant to division (G) of section 1547.99 of the Revised Code,

division (E) of section 2929.24 of the Revised Code, division (E) of section 2903.06

or division (D) of section 2903.08 of the Revised Code, division (B) of section

4510.14 of the Revised Code, or division (G) of section 4511.19 of the Revised

" Code or pursuant to any other provision of the Revised Code that requires a term in
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a jail for a misdemeanor conviction.

(V) "Delinquent child" has the same meanin_g as in section 2152.02 of the Revised

Code.

(W) "License violation repbrt" means a report that is made by a sentencing court,

or by the parole board pursuant to section 2967.28 of the Revised Code, to the

regulatory or licensing board or agency that issued an offender a professional
license or a license or permit to do business in this state and that specifies that the
offender has been convicted of or pleaded guilty to an offense that may violate the
conditions under which the offender's professional license or license or permit to do
business in this state was grarited or an offense for which the offender's professional
license or license or permit to do business in this state may be revoked or

suspended.

(X) "Major drug offender” means an offender Who is convicted of or pleads guilty
to the possession of, sale of, or offer to sell any drug, compound, mixture,
preparation, or substance that consists of or contains at least one thousand grams of
hashish; at least one hundred grams of crack cocaine; at least one thousand grams of
cocaine that is not crack cocaine; at least two thousand five hundred unit doses or
two hundred fifty grams of heroin; at least five thousand unit doses of L.S.D. or five

hundred grams of L.S.D. in a liquid concentrate, liquid extract, or liquid distillate
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form; or at least one hundred times the amount of any other schedule I or I
controlled substance other than marihuana* that is necessary to commit a felony of

the third degrée pursuant to section 2923.03, 2925.04, 2925.05, or 2925.11 of the

Revised Code that is based on the possession of, sale of, or offer to sell the

controlled substance.
(Y) "Mandatory prison term" means any of the following:
(1) Subject to division (Y)(2) of this section, the term in prison that must be

imposed for the offenses or circumstances set forth in divisions (F)(1) to (8) or

(Y1) 1o (14) of section 2929.13 and division (D) of section 2929.14 of the

Revised Code. Except as provided in sections 2925.02, 2925.03, 2925.04, 2925.05,

and 2925.11 of the Revised Code, unless the maximum or another specific term is

required under section 2929.14 or 2929.142 [2929.14.2] of tfzc Revised Code, a

mandatory prison term described in this division may be any prison term authorized

for the Ievel of offense.

(2) The term of sixty or one hundred twenty days in prison that a sentencing
court is required to impose for a third or fourth degree felony OVI offense pursuant
to division (G)(2) of section 2929.13 and division (G)(1)(d) or (¢) of section

4511.19 of the Revised Code or the term of one, two, three, four, or five years in

prison that a sentencing court is required to impose pursuant to division (G)}(2) of
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section 2929. 13 of the Revised Code..

(3) The term in prison imposed pursuant to division (A) of section 2971.03 of

the Revised Code for the offenses and in the circumstances described in division

(F)(11) of sgction 2929.13 of the Revised Code, pursuant to division (B)(1)(a), (b),

or (¢) of scction 2971.03 of the Revised Code for the offense of rape committed on

or after the effective date of this amendment in violation of division (A)(1)(b) of

section 2907.02 of the Revised Code, pursuant to division (B)X2)a) of section

2971.03 of the Revised Code for the offense of attempted rape committed on or

after the effective date of this amendment and a specification of the type described

in section 2941.1418 [2941.14.18] of the Revised Code, pursuant to division

(BX2)(b) of section 2971.03 of the Revised Code for the offense of attempted rape

committed on or after the effective date of this amendment and a specification of -

the type described in section.2941.1419 [2941.14.19] of the Revised Code, or

pursuant to division (B)(2)(c) of section 2971.03 of the Revised Code for the

offense of attempted rape committed on or after the effective date of this

amendment and a specification of the type described in section 2941.1420

[2941.14.20] of the Revised Code and that term as modified or terminated pursuant

to section 2971.05 of the Revised Code.

(Z) "Monitored time" means a period of time during which an offender continues
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to be under the control of the sentencing court or parole board, subject to no

conditions other than leading a law-abiding life.
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§ 2921.331. Failure to comply with order or signal of police officer

(A) No person shall fail fo comply with any lawful order or direction of any police officer

invested with authority to direct, control, or regulate traffic.

(B) No person shall operate a motor vehicle so as willfully to elude or flee a police officer after
receiving a visible or audible signal from a police officer to bring the person's motor vehicle to a

stop.

(C) (1) Whoever violates this section is guilty of failure to comply with an order or signal of a

police officer,
(2) A violation of division (A) of this section is a misdemeanor of the first dégree.

(3) Except as provided in divisions (C) (4) and (5) of this section, a violation of division (B) of

this section is a misdemeanor of the first degree.

4) Excépt as provided in division (C) (5) of this section, a violation of division (B) of this
section is a felony of the fourth degree if the jury or judge as trier of fact finds by proof beyond a
reasonable doubt that, in cbmmitting the offense, the offender was fleeing immediately after the

comimission of a felony.
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(5) (a) A violation of division (B) of this section is a felony of the third degree if the jury or

judge as trier of fact finds any of the following by proof beyond a reésonable doubt:

(1) The operation of the motor vehicle by the offender was a proximate cause of serious physical

harm to persons or property.

(11) The operation of the motor vehicle by the offender caused a substantial risk of serious

physical harm to persons or property.

(b) If a police officer pursues an offender who is violating division (B) of this section and
division (C) (5) (a) of this section applies, the sentencing court, in determining the seriousness of
an offender's conduct for purposes of sentencing the offender for a violation of division (B) of

this section, shall consider, along with the factors set forth in sections 2929.12 and 2929.13 of

the Revised Code that are required to be considered, all of the following:

(1) The duration of the pursuit;

(ii) The distance of the pursuit;

(iii) The rate of speed at which the offender operated the motor vehicle during the pursuit;

(iv) Whether the offender failed to stop for traffic lights or stop signs during the pursuit;
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(v) The number of traffic lights or stop signs for which the offender failed to stop during the

pursuit;

(vi) Whether the offender operated the motor vehicle during the pursuit without lighted lights

during a time when lighted lights are required,;
(vii) ththcr the offender committed a moving violation during the pursuit;
(viii) The number of moving violations the offender committed during the pursuit;

(ix) Any other relevant factors indicating that the offender's conduct is more serious than conduct

normally constituting the offense.

(D) If an offender is sentenced pursuant to division (C) (4) or (5) of this section for a violation of
division (B) of this section, and if the offender is sentenced to a prison term for that violation, the
offender shall serve the prison term consecutively to any other prison term or mandatory prison

term imposed upon the offender.

(E) In addition to any other sanction imposed for a violation of this section, the court shall

impose a class two suspension from the range specified in division (A)(2) of section 4510.02 of

the Revised Code. If the offender previously has been found guilty of an offense under this

section, the court shall impose a class one suspension as described in division (A)(1) of that
section. The court shall not grant limited driving privileges to the offender. No judge shall
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suspend the first three years of suspension under a class two suspension of an offender’s license,

permit, or privilege required by this division on any portion of the suspension under a class one

suspension of an offender’s license, permit, or privilege required by this division.
(F) As used in this section:

(1) "Moving violation" has the same meaning as in section 2743.70 of the Revised Code.

(2) "Police officer" has the same meaning as in section 4511.01 of the Revised Code.
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§ 2921.34. Escape

(A) (1) No person, knowing the person is under detention or being reckless in that regard, shall
purposely break or attempt to break the detention, or purposely fail to return to detention, either
following temporary leave granted for a specific purpose or limited period, or at the time

required when serving a sentence in intermittent confinement.

(2} Division (A)(2) of this section applies to any person who is adjudicated a sexually violent

predator and is sentenced to a prison term pursuant to division (A)(3) of section 2971.03 of the

Revised Code for the sexually violent offense, to any person who is convicted of or pleads guilty

to a violation of division (A)(1)(b) of section 2907.02 of the Revised Code committed on or after

the effective date of this amendment and is sentenced to a prison term pursuant to division

(B)(1)(a), (b), or (¢} of section 2971.03 of the Revised Code for the violation, and to any person

who is convicted of or pleads guilty to attempted rape committed on or after the effective date of

this amendment and a specification of the type described in section 2941.1418 12941.14.18],

2941.1419 [2941.14.19], or 2941.1420 [2941.14.20] of the Revised Code and is sentenced to a

prison term pursuant to division (B)(2)(a}, (b), or (c) of section 2971.03 of the Revised Code for

the attempted rape. No person to whom this division applies, for whom the requirement that the

entire prison term imposed upon the person pursuant to division (A)(3) or (B) of section 2971.03

of the Revised Code be served in a state correctional institution has been modified pursuant to

section 2971.05 of the Revised Code, and who, pursuant to that modification, is restricted to a

geographic area, knowing that the person is under a geographic restriction or being reckless in
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that regard, shall purposely leave the geographic area to which the restriction applies or
purposely fail to return to that geographic area following a teniporary leave granted for a specific

purpose or for a limited period of time.

(B) Trregularity in bringing about or maintaining detention, or lack of jurisdiction of the
committing or detaining authority, is not a defense to a charge under this section if the detention
is pursuant to judicial order or in a detention facility. In the case of any other detention,

irregularity or lack of jurisdiction is an affirmative defense only if either of the following occurs:
(1) The escape involved no substantial risk of harm to the person or property of another.

(2) The detaining authority knew or should have known there was no legal basis or authority for

the detention.
(C) Whoever violates this section is guilty of escape.

(1) If the offender, at the time of the commission of the offense, was under detention as an
alleged or adjudicated delinquent child or unruly child and if the act for which the offender was
under detention would not be a felony if committed by an adult, escape is a misdemeanor of the

first degree.

(2) If the offender, at the time of the commission of the offense, was under detention in any other
manner, the offender is a person who was adjudicated a sexually violent predator for whom the
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requirement that the entire prison term imposed upon the person pursuant to division (A)(3) of

section 2971.03 of the Revised Code be served in a state correctional institution has been

modified pursuant to section 2971.05 of the Revised Code, the offender is a person who was

convicted of or pleaded guilty to committing on or after the effective date of this amendment a

violation of division (A)(1)(b) of section 2907.02 of the Revised Code for whom the requirement
that the entire prison term imposed upon the person pursuant to division (B)(1)(a), (b), or (c) of

section 2971.03 of the Revised Code be served in a state correctional institation has been

modified pursuant to section 2971.05 of the Revised Code, or the offender is a person who was
convicted of or pleaded guilty to committing on or after the effective date of this amendment
attempted rape, who also was convicted of or pleaded guilty to a specification of the type

described in section 2941.1418 [2941.14.18], 2941.1419 [2941.14.19], or 2941.1420

[2941.14.20] of the Revised Code, who was sentenced pursuant to division (B)(2)(a), (b), or tc)

of section 2971.03 of the Revised Code, and for whom the requirement that the entire prison

term imposed pursuant to that division be served in a state correctional institution has been

modified pursuant to section 2971.05 of the Revised Code, escape is one of the following:

(a) A felony of the second degree, when the most serious offense for which the person was under
detention or for which the person had been sentenced to the prison term under division (A)(3),

(B)(1)(a), (b), or (c), or (B)2)(a), (0), or (c) of section 2671.03 of the Revised C(‘)de is

aggravated murder, murder, or a felony of the first or second degree or, if the person was under
detention as an alleged or adjudiéated delinquent child, when the most serious act for which the
person was under detention would b;e aggravated murder, murder, or a felony of the first or
second degree if committed by an adult;
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(b) A felony of the third degree, when the most serious offense for which the person was under
detention or for which the person had been sentenced to the prison term undgr division (A)(3),

(B)(1)(a), (b}, or (¢), or (B}2)(a), (b), or (c) of section 2971.03 of the Revised Code is a felony

of the third, fourth, or fifth degree or an unclassified felony or, if the person was under detention
as an alleged or adjudicated delinquent child, when the most serious act for which the person was
under detention would be a felony of the third, fourth, or fifth degree or an unclassified felony if

committed by an adult;

(c) A felony of the fifth degree, when any of the following applies:

(1) The mqst serious offense for which the person was under detention is a misdemeanor.

(ii) The person was found not guilty by reason of insanity, and the person's detention consisted of

hospitalization, institutionalization, or confinement in a facility under an order made pursuant to

or under authority of section 2945.40, 2945.401 [2945.40.1], or 2945.402 [2945.40.2] of the

Revised Code.

(d) A misdemeanor of the first degree, when the most serious offense for which the person was
under detention is a misdemeanor and when the person fails to return to detention at a specified
time following temporary leave granted for a specific purpose or limited period or at the time

required when serving a sentence in intermittent confinement.
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(D) As used in this section:
(1) "Adjudicated a sexually violent predator™ has the same meaning as 1n section 2929.01 of the
Revised Code, and a person is "adjudicated a sexually violent predator” in the same manner and

the same circumstances as are described in that section.

(2) "Sexually violent offense" has the same meaning as in section 2971.01 of the Revised Code.
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§ 2907.322. Pandering sexually oriented matter involving a minor

(A) No person, with knowledge of the character of the material or performance involved, shall

do any of the following:

(1) Create, record, photograph, film, develop, reproduce, or publish any material that shows a

minor participating or engaging in sexual activity, masturbation, or bestiality;

(2) Advertise for sale or dissemination, sell, distribute, transport, disseminate, exhibit, or display
any material that shows a minor participating or engaging in sexual activity, masturbation, or

bestiality;

(3) Create, direct, or produce a performance that shows a minor participating or engaging in

sexual activity, masturbation, or bestiality;

(4) Advertise for presentation, present, or participate in presenting a performance that shows a

minor participating or engaging in sexual activity, masturbation, or bestiality;*

(5) Knowingly solicit, receive, purchase, exchange, possess, or control any material that shows a

minor participating or engaging in sexual activity, masturbation, or bestiality;

(6) Bring or cause to be brought into this state any material that shows a minor participating or
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engaging in sexual activity, masturbation, or bestiality, or bring, cause to be brought, or finance
the bringing of any minor into or across this state with the intent that the minor engage in sexual
'activity, masturbation, or bestiality in a performance or for the purpose of producing material

containing a visual representation depicting the minor engaged in sexual activity, masturbation,

or bestiality.

(B) (1) This section does not apply to any material or performance that is sold, disseminated,
displayed, possessed, controlled, brought or caused to be brought into this state, or presented for
a bdna fide medical, scientific, educational, reli gious, governmental, judicial, or other proper
purpose, b},; or to a physician, psychologist, sociologist, scientist, teacher, person pursuing bona
fide studies or research, librarian, clergyman, prosecutor, judge, or other person having a proper

interest in the material or performance.
(2) Mistake of age is not a defense to a charge under this section.

(3) In a prosecution under this section, the trier of fact may infer that a person in the material or
performance involved is a minor if the material or performance, through its title, text, visual

representation, or otherwise, represents or depicts the person as a minor.

(C) Whoever violates this section is guilty of pandering sexually oriented matter involving a
minor. Violation of division (A)(1), (2), (3), (4), or (6) of this section is a felony of the second
degree. Violation of division (A)(5) of this section is a felony of the fourth degree. If the
offender previously has been convicted of or pleaded guilty to a violation of this section or
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section 2907.321 F2907.32.1] or 2907.323 [2907.32.31 of the Revised Code, pandering sexually
oriented matter involving a minor in violation of division (A)(5) of this se_ction' is a felony of the

third degree. -
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§ 2929.41. Multiple sentences

(A) Except as provided in division (B) of this section, division (E) of section 2929.14, or division

(D) or (E) of section 2971.03 of the Revised Code, a prison term, jail term, or sentence of

imprisonment shall be served concurrently with any other prison term, jail term, or sentence of
imprisonment imposed by a court of this state, another state, or the United States. Except as
provided ih division (B) (3) of this section, a jail term or sentence of imprisonment for
misdemeanor shall be served concurrently with a prison term or sentence of imprisonment for

felony served in a state or federal correctional institution.

(B) (1) A jail term or sentence of imprisonment for a misdemeanor shall be served consecutively
to any other prison term, jail term, or sentence of imprisonment when the trial court specifies that
it is to be served consecutively or when it is imposed for a misdemeanor violation of section

2907.322, 2921.34, or 2923,131 of the Revised Code.

When consecutive sentences are imposed for misdemeanor under this division, the term to be
served 1s the aggregate of the consecutive terms imposed, except that the aggregate term to be

- served shall not exceed eighteen months.

(2) If a court of this state imposes a prison term upon the offender for the commission of a felony
and a court of another state or the United States also has imposed a prison term upon the offender
for the commission of a felony, the court of this state may order that the offender serve the prison
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term it imposes consecutively to any prison term imposed upon the offender by the court of

another state or the United States.

(3) A jail term or sentence of imprisonment imposed for a misdemeanor violation of section

4510.11, 4510.14, 4510.16,4510.21, or 4511.19 of the Revised Code shall be served

cdnsecutively to a prison term that is imposed for a felony violation of section 2903.06, 2903.07,

2903.08, or 4511.19 of the Revised Code or a felony violation of section 2903.04 of the Revised

- Code involving the operation of a motor vehicle by the offender and that is served in a state

correctional institution when the trial court specifies that it is to be served consecutively.

When consecutive jail terms or sentences of imprisonment and prison terms are imposed for one
or more misdemeanors and one or more felonies under this division, the term to be served is the
aggregate of the consecutive terms imposed, and the offender shall serve all terms imposed for a

felony before serving any term imposed for a misdemeanor.
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§ 2907.05. Gross sexual imposition

(A) No person shall have sexual contact with another, not the spouse of the offender; cause
another, not the spouse of the offender, to have sexual contact with the offender; or cause two or

more other persons to have sexual contact when any of the following applies:

(1) The offender purposely compéls the other person, or one of the other persons, to submit by

force or threat of force.

(2) For the purpose of preventing resistance, the offender substantially impairs the judgment or
control of the other person or of one of the other persons by administering any drug, intoxicant,
or controlled substance to the other person surreptitiously or by force, threat of force, or

deception.

(3) The offender knows that the judgment or control of the other person or of one of the other
persons is substantially impaired as a result of the influence of any drug or intoxicant
administered to the other person with the other person's consent for the purpose of any kind of

medical or dental examination, treatment, or surgery.

(4) The other person, or one of the other persons, is less than thirteen years of age, whether or not

the offender knows the age of that person.
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§ 2929.19. Sentencing hearing

(A) (1) The court shall hold a sentencing hearing before imposing a sentence under this chapter
upon an offender who was convicted of or pleaded guilty to a felony and before resentencing an

offender who was convicted of or pleaded guilty to a felony and whose case was remanded

pursuant to section 2953.07 or 2953.08 of the Revised Code. At the hearing, the offender, the

prosecuting attorney, the victim or the victim's representative in accordance with section 2930.14

of the Revised Code, and, with the approval of the court, any other person niay present

mmformation relevant to the imposition of sentence in the case. The court shall inform the
offender of the verdict of the jury or finding of the court and ask the offender whether the

offender has anything to say as to why sentence should not be imposed upon the offender.

(2) Except as otherwise provided in this division, before imposing sentence on an offender who
is being sentenced on or after January 1, 1997, for a sexually oriented offense that is not a
registration-exempt sexually oriented offense and who is in any category of offender described in

division (B)(1)(a)(1}, (it), or (iii) of section 2950.09 of the Revised Code, the court shall conduct

a hearing in accordance with division (B) of section 2950.09 of the Revised Code to determine.

whether the offender is a sexual predator. The court shall not conduct a hearing under that
division if the offender is being sentenced for a violent sex offense or a designated homicide,
assault, or kidnapping offense and, in relation to that offense, the offender was adjudicated a

sexually violent predator, if the offender is being sentenced under section 2971.03 of the Revised

Code for a violation of division (A)(1)(b) of section 2907.02 of the Revised Code committed on
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or after the effective date of this amendment, if the offender is sentenced to a term of life without

parole under division (B) of section 2907.02 of the Revised Code, or if the offender is being

senfenced for attempted rape committed on or after the effective date of this amendment and a

specification of the type described in section 2941.1418 [2941.14.18], 2941.1419 -[2941 14191,

or 2941.1420 [2941.14.20] of the Revised Code, Before imposing sentence on an offender who is

being sentenced for a sexually oriented offense that is not a registration-exempt sexually oriented

~ offense, the court also shall comply with division {E) of section 2950.09 of the Revised Code.

Refore imposing sentence on or after July 31, 2003, on an offender who is being sentenced for a
child—victim oriented offense, regardless of when the offense was committed, the court shall

conduct a hearing in accordance with division (B} of section 2950.091 [2950.09.1] of the

Revised Code to determine whether the offender is a child-victim predator. Before imposing
sentence on an offender who is being sentenced for a child-victim oriented offense, the court also

shall comply with division (E) of section 2950.091 [2950.09.1] of the Revised Code.

(B) (1) At the sentencing hearing, the court, before imposing sentence, shall consider the record,

any information presented at the hearing by any person pursuant to division (A) of this section,

and, if one was prepared, the presentence investigation report made pursuant to section 2951.03

of the Revised Code or Criminal Rule 32.2, and any victim impact statement made pursuant to

section 2947.051 [2947.05.1] of the Revised Code.

(2) The court shall impose a sentence and shall make a finding that gives its reasons for selecting
the sentence imposed in any of the following circumstances:
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(a) Unless the offense is a violent sex offense or designated homicide, assault, or kidnapping
 offense for which the court is required to impose sentence pursuant to division (G) of section

2929.14 of the Revised Code, if it imposes a prison term for a felony of the fourth or fifth degree

or for a felony drug offense that is a violation of a provision of Chapter 2925.- of the Revised

Code and that is specified as being subject to division (B) of section 2929.13 of the Revised

- Code for purposes of sentencing, its reasons for imposing the prison term, based upon the

overriding purposes and principles of felony sentencing set forth in section 2929.11 of the

Revised Code, and any factors listed in divisions (B)(1)(a) to (i) of section 2929.13 of the

Revised Code that it found to apply relative to the offender.

(b) If it does not impose a prison term for a felony of the first or second degree or for a felony

| drug.offense that is a violation of a provision of Chapter 2925. of the Revised Code and for
~which a presumption in favor of a prison term is specified as being applicable, its reasons for not
imposing the prison term and for overriding the prcsﬁmption, based upoﬂ the overriding purposes

and principles of felony sentencing set forth in section 2929.11 of the Revised Code, and the

basis of the findings it made under divisions (D)(1) and (2) of section 2929.13 of the Revised

Code.

(c) If it imposes consecutive sentences under section 2929.14 of the Revised Code, its reasons

for imposing the consecutive sentences,

(d) If the sentence is for one offense and it imposes a prison term for the offense that is'the
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maximum prison term allowed for that offense by division (A) of section 2929.14 of the Revised

Cade or section 2929.142 [2929.14.2] of the Revised Code, its reasons for imposing the

maximum prison term;

(¢) If the sentence is for two or more offenses arising out of a single incident and it impoées a
prison term for those offenses that is the maximum prison term allowed for the offense of the

highest degree by division (A} of section 2929.14 of the Revised Code or section 2929.142

[2929.14.2] of the Revised Code, its reasons for imposing the maximum prison term.

(3) Subject to division (B)(4) of this section, if the sentencing court determines at the sentencing

hearing that a prison term is necessary or required, the court shall do all of the following:
(a) Impose a stated prison term,

(b) Notify the offender that, as part of the sentence, the parole board may extend the stated prison

term for certain violations of prison rules for up to one-half of the stated prison term;

(c) Notify the offender that the offender will be supervised under section 2967.28 of the Revised

Code after the offendef leaves prison if the offender is being sentenced for a felony of the first
degree or second degree, for a felony sex offense, or for a felony of the third degree that 1snota
felony sex offense and in the commission of which the offender caused or threatened to cause
physical harm to a person. If a court imposes a sentence including a prison term of a type

"~ described in division (B)(3)(c) of this section on or after July 11, 2006, the failure of a court to
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notify the offender pursuant to division (B)(3)(c) of this section that the offender will be

superviséd under section 2967_..28 of the Revised Code after the offender leaves prison or to

include in the judgment of conviction entered on the journal a statement to that effect does not
negate, limit, or otherwise affect the mandatory period of supervision that is required for the

offender under division (B) of section 2967.28 of the Revised Code. Section 2929.191

| [2929.19.1] of the Revised Code applies if, prior to July 11, 2006, a court imposed a sentence

including a prison term of a type described in division (B)(3)(c) of this section and failed to
notify the offender pursuant to division (B)(3)(c) of this section regarding post-release control or
to include in the judgment of conviction entered on the journal or in the sentence a statement

regarding post-release control.

(d) Notify the offender that the offender may be supervised under section 2967.28 of the Revised

Code after the offender leaves prison if the offender is being sentenced for a felony of the third,

fourth, or fifth degree that is not subject to division (B)(3){(c) of this section. Section 2929.191

[2929.19.1] of the Revised Code applies if, prior to July 11, 2006, a court imposed a sentence
including a prison term of a type described in division (B)(3)(d) of this section énd failed to
notify the offender pursuant to division (B)(3)(d} of this section regarding post-release control or
to include in the judgment of conviction entered on the journal or in the sentence a statement

regarding post-release control.

() Notify the offender that, if a period of supervision is imposed following the offender's release
from prison, as described in division (B)(3)(c) or (d) of this section, and if the offender violates
that supervision or a condition of post-release control imposed under division (B) of section
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2967.131 [2967,13.1] of the Revised Code, the parole board may impose a prison term, as part of
the sentence, of up to'(.)ne-half of the stated prison term originally imposed upon the offender. If
a court iﬁlposes a sentence including a prison term on or after July 11, 2006, the failure of a court
to notify the offender pursuant to division (B)(3)(e) of this section that the parole board may
impose a prison terrﬁ as described in division (B)(3)(e) of this section for a violation of that

supervision or a condition of post-release control imposed under division (B) of section 2967.131

[2967.13.1] of the Revised Code or to include in the judgment of conviction entered on the

journal a statement to that effect does not negate, limit, or otherwise affect the authority of the
parole board to so impose a prison term for a violation of that nature if, pursuant to division

(D)(1) of section 2967.28 of the Revised Code, the parole board notifies the offender prior to the

" offender's release of the board's authority to so impose a prison term. Section 2929.191

[2929.19.1] of the Revised Code applies if, prior to July 11, 2006, a court imposed a sentence

including a prison term and failed to notify the offender pursuant to division (B)(3)(e) of this
section regarding the possibility of the _parole.boa_.rd imposing a prison term for a violation of

supervision or a condition of post-release control.

() Require that the offender not ingest or be injected with a drug of abuse and submit to random

drug testing as provided in section 341.26, 753.33, or 5120.63 of the Revised Code, whichever is

applicable to the offender who is serving a prison terrn, and require that the results of the drug
test administered under any of those sections indicate that the offender did not'ingest or was not

injected with a drug of abuse.

(4) If the offender is being sentenced for a violent sex offense or designated homicide, assault, or
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kidnapping offense that the offender committed on or after January 1, 1997, and the offender is
adjudiéated a sexually violent predator in relation to that offense, if the offender s being
sentenced for a sexually oriented offense that is not a régistrétion-exempt sexually oﬁented
offense and that the offender committed on or after January 1, 1997, and the court imposing the

sentence has determined pursuant to division (B) of section 2950.09 of the Revised Code that the

offender is a sexual predator, if the offender is being sentenced on or after July 31, 2003, for a
child-victim oriented offense and the court imposing the sentence has determined pursuant to

division(B) of section 2950.091 [2950.09.1] of the Revised Code that the offender is a child-

victim predator, if the offender is being sentenced for an aggravated sexually oriented offense as

defined in section 2950.01 of the Revised Code, if the offender is being sentenced under section

297i .03 of the Revised Code for a violation of division (A)(1)(b) of section 2907.02 of the
Revised Code committed on or after the effective date of this amendment, if the offender is

sentenced to a term of life without parole under division (B) of section 2907.02 of the Revised

Code, or if the offender is being sentenced for attempted rape committed on or after the effective

date of this amendment and a specification of the type described in section 2941.1418

[2941.14.18], 2941.1419 [2941.14.19], or 2941.1420 [2941.14.20] of the Reviséd Code, the court

shall include in the offender's sentence a statement that the offender has been adjudicated a
sexual predator, has been adjudicated a child victim predator, or has been convicted of or

pleaded guilty to an aggravated sexually oriented offense, whichever is applicable, and shall

comply with the requirements of section 2950.03 of the Revised Code. Additionally, in the

circumstances described in division (G) of section 2929.14 of the Revised Code, the court shall

impose sentence on the offender as described in that division.
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(5) If the sentencing court determines at the sentencing- hearing that a community control
sanction should be imposed and the court is not prohibited from imposing a community control
sanction, the court shall impose a conimunify control sanction. The court shall notify the
offender that, if the conditions of the sanction are violated, if the offender commits a violation of
any law, or if the offender leaves this state without the permission of the court or the offender's
probation officer, the court may impose a longer time under the same sanction, may impose a
more restrictive sanction, or may impose a prison term on the offender and shall indicate the
specific prison term that may be imposed as a sanction for the violation, as selected by the court

from the range of prison terms for the offense pursuant to section 2929.14 of the Revised Code.

(6) Before imposing a financial sanction under section 2929.18 of the Revised Code or a fine

under section 2929.32 of the Revised Code, the court shall consider the offender's present and

future ability to pay the amount of the sanction or fine.

(7) If the sentencing court sentences the offender to a sanction of confinement pursuant to

section 2929.14 or 2929.16 of the Revised Code that is to be served in a local detention facility,

as defined in section 2929.36 of the Revised Code, and if the local detention facility is covered

by a policy adopted pursuant to section 307.93, 341.14, 341.19, 341.21, 341.23, 753.02, 753.04,

753.16, 2301.56, or 2947._19 of the Revised Code and section 2929.37 of the Revised Code, both

of the following apply:
(a) The court shall specify both of the following as part of the sentence:
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(i) If the offender is presented with an itemized bill pursuant to section 2929.37 of the Revised
Code for payment of the costs of confinement, the offender is required to pay the bill in

accordance with that section.

(ii) If the offender does not dispute the bill described in division (B)(7)(a)(i) of this section and

does not pay the bill by the times specified in section 2929.37 of the Revised Code, the clerk of

the court may issue a certificate of judgment against the offender as described in that section.

(b) The sentence automatically includes any certificate of judgment issued as described in

division (B)(7)(a)(i1} of this section.
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STATE OF OHIO .2l 77t CASENO.CR04-07-1186

Plainift 7 ¢toap royris . STATE OF OHID

wat Sl LR
, COUNTY OF BUTLER
vs. _ .. COURT OF COMMON PLEAS
. Eii cqv PRIORITY
©KEVIN JOHNSON = i e, JUDGMENT OF CONVICTION ENTRY
Defendant

[This Is a Final Appealable Ordar.)
: HONORABLE CREHAN

On September 21, 2005, defendant’s santencing hearing was held and defense sttornays,
David Brewer and tha defendant were present and the charges, and verdict or findings being as set
forth in the previous Entry of the court which are axpressly included harein by referance. The defsndant
was afforded all rights pursuant to Crim. R. 32, The Court afforded counsel an opportunity ta spaak on
behalf of the defendant, and the Court addressed the defendant porsonally and afforded the dafendant
an opportunity to speak an his own behalf. Defendant waived his right to speak both verbally and
through his legal counsel. The Court has considered the record, oral statements, any victim impact
statarment and presentence report prepared, as well as Chio Revised Code Section 2929.02(B).
Further, the Court has considared the defandant’s present and future sbility to pay the amount of any
sanction or fine. Defendant is found to be s Sexual Predator.

It is the ORDER of this Court that the said Defendant be sentenced as follows:

QDUM {1): Rape, pursuant to O.R.C. 2807.02{A){1)(b}, a felony of the first degrae and whose
putiishment is subfeet to Saction 2807.02(B) and 2928.13(F)(2} of the Ohio Revised Code: a
mandatory tevm of Life Imprlsonment in the Ohio Dapaftmsnt of Rehabilitation ant Correction.

COUNT (2} Rape, pursuant to Q.R.C. 2807.02{AN1)(b), a falony of the first degres and whose
punishment is subject to Section 2807.02(B) and 2829.13IFH2) ,°’ the Ohio Ravised Cods: a
mandatory term of Life Imprisonment in the Ohlo Department of Rehabilitation and Correction.

COUNT {3]: Rape, pursuant to O.R.C. 2907.02(A)1){b), a felony of the first degree and whose
punishiment 1s sublect to Sactlon 2907.02(8] and 2929.13(F)(2) of the Ohio Revised Code: &

mandatoty tarm of Life Imprisonment in the Ohio Department of Rehabilitation and Correction,

PROSECUTING ATTORNEY, BUTLER COUNTY, CHIQ
P.D. Box 515, HAMILTON, OH 45072-0515
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COUNT {4): Raps, pursuant to 0.R.C. 2907 .02{A)1){b), a felany of the first degree and whose
punishiment is subject to Section 2907.02(B} and 2929.13(F}(2} of the Ohic Revised Code:

.mandatury term of Life imprisonment in the Ohio Department of Rehabllitation and Correction.

Since the conviction on each count reguires a mandatory sentence, pursuesnt to ORC
2929.13(F)(2_), the Court is required by law to run each sentence consecutively. The santences shall
run censecutive for each count. The Court specifically finds that none of the factors set forth in ORC

2920, 1HEH4) would justify consecutive sentancas in this case.

The defendant is ORDERED to serve as part of this sentenca any term of post release control or

parole impesed by tha Parol Board, all pursuant to Ohio Revised Cods 2967.13, and any prison term for
violation of that post release contral or parole,
' The dafendanf Is therefore ORDERED conveyed to the custody of the Ohio Department of
Rehabilitation and Correction.  Credit for 451 days is granted as of this date along with future custody
days while defendant awaits transportation to the appropriate state institution. The defendant is orderad
to pay all costs of prosecution and any fees permitted pursuant to HRevised Code Saction
2929.18{AN4}.

The Court furthior edvised the defendant of all of his/her rights pursuant to Criminal Rule 32,
iricluding his/har right to appeal the judgment, his/her right to appointed counsel at no cost, his/her right
to have court documents provided to him/her at no costs, and his/her right to have notice of appeal filed

on his behalf, Trial defense counsel informed the Court of their intent to file Notice of Appeal.
APPROVED AS TO FORM; ENTER
ROBIN PIPER

PROSEGCUTING ATTORNEY
BUTLER COUNTY, OHIO

JMMAjm &\I\J
Soptembof32, 2005

7

CREHAN-.W

PROSECUTING ATTORNEY, BUTLER COUNTY, OHIO
P.0. Box 515, HAMILTON, OH 45012-0515
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IN THE GOURT OF APP#F{J. L E D

TWELFTH APPELLATE Disgmpspmq; ok
BUTLER COUN oy L Rr"hn;n

f' ‘-'ﬁ \ ’.r ﬂ’ LTS
STATE OF OHIO, |
Plainiff-Appelies, : CASE NO. CA2006-10-422
- " JUDGMENT ENTRY
- Vs -, .
KEVIN JOHNSON,

Dafendant-Appeliant.

The assignmanm of arror propetty befare this court having been ruled upon, itis
the order of this court that the Judgment or final order appealed from be, and the same
heraby Is,afﬂﬂnsd : . )

" it is further orderad that a mandate be seit to the Butler County Court of

Common Pleas for execution upon this judgment Bnd that a certified copy of this
Judgment Entry shall constitute the mandate pursusint to App R 27. :

' Costs to be taxed in compllanca with App.R. 24
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lN THE COURT OF APPEALS
TWELFTH APPELLATE DISTRICT OF OHIO

BUTLER COUNTY
STATE OF or—uo | | |
| Plamtlff-Appellee. B CASE NO. CA2005-10—422
o RN
SWBS L ee o e 10212008
T KEVIN JOHNSON
Defendant-Appeﬂant

*.

c CRIM!NAL APPEAL FROM BUTLER COUNTY COURT OF COMMDN PLEAS
, S e CaseNa CR04-OT-1166

" Robin N, Piper Butlar Coun F’rcsecuting Attomey. DanlelG Eichel Govemment Serwces

R Center, 315 High Street, 11th-Fi, Hamilton. Ohio 45011 for. plamtlff-appellee

;-ChristopherP Fradanek 304 North Second Street Hamllton Oth 45011, for defendant-
: 'appellant ‘

o POWELL P,
| {1[1} Defendant—appellant, Kevm .Johnson a;;pea!s -hls conVlctlt;L?S in the Butler
"'!c:ounty Court of Common F’Ieas on four counts of rape in wolatlon of R C 2907 02(A)(1 (N
"We afﬁrm the triat caurt's demsmn | ) | _
_ {1]2} Between April and June 2004 appe!lant then 19 years old ;ntennfttenﬂy lived |
- 'w:th Tommy Brown and Ella Parker. and tha:r famliy. includlng nme—year ‘D'd J.B. Appellant

| .had been close to Parker for years and she treatad hlm "hke one of her own" children. J B.-
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- 'ahared a bedreom wlth an older sister, and appellant would sleap on the ﬂoor in the room wzth
_them On four occasions durlng this perlod appellant inserted his ﬁngers 1nto J. B § vagina,
and on oneg of those four ooc_aslons. aiso ;neerted his’ penis inside of her vagina.
w3 Onthe evening of June 26; 2004, around 11:30 p.m., Parker wentto check on
the children who had gooe to bed sometime earller She found that J. B was notin her room
'._She tooked around the house for her and found the bathroorn door closed. She knocked on
.A the door and when appellant answered she asked lf he had seen J B. He responded that he
had not Havmg a suspicion that something was wrong. Parker pos:tloned hereelf outelde the
.bathroom door' moments later she saw J.B..exit the bathroom foltowed by appellant
. Appeanng stunned and scared J. B exclalmed to her mother “[h]e wouldn't let me out "
. Appellant said nothing at that point and Parker left the house to find Brown When she
_retumed Brown was already at the home w:th the polloe Appellant had Ieft |
| {1{4} J B. and her mother wers: Intervtewed at the Hamilton Polsoe Department and’
_ then proceeded to Children s Hospltal in Clnolnnah, whare J B.was examlned After speakmg
'. 'wlth appellant‘s father pol:oe found hlm ata fnend s home. He agreed to accompany the
- pDIlCE to the Hamilton Pofice Department Appaltant was taken to an lntervlew room where .
) Sgt Wade Mc{.‘zueen advisad appellant of his Miranda nghts. Appellant executed a wrltten
' ~walver of those rights and agreed to speak with Sgt McQueen. Although appellant initially

demed havmg any sexual oontact thh J B he eventually told Sgt McQuaen that he had

o taken JB.to lnto the bathroom that evening and was "f:ngerlng her i.e., puttlng hrs fingers

: .ll"ISldB of J. B ' vagina Sgt McQueen then asked appellant if he had put hIS pems :nsrde of '
the glrl and he replied "No, ¥ wouldn't fit. itis. too brg "

‘{1[5} When asked how many tlmee th:s "ﬁngerlng" had happened, appaltant said

B “several" t|mes eventually Indlcatmg he had dlgltally penetrated J. B on four- separate .

S occaalons overa penod of several weeks, wuth several days elapsmg between each mctdent
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| g :-_Appellant stated tt woutd happen when he would see J B.in bed and he "got a sexual urge "

o He would start tatkmg to her and 4 ingering” her, then he, would lazrr back down on the ﬂoor and
- 'maeturbate Appellant srgned a wntten statement relatmg these events The statement reads |

;"J-_.'ﬁ_m pertrnent part as foltows -

{1]6} “My name is Kewn Johneon I'm at the Hamrlton Polrce Department epeakrng

wrth Deteotwe McQueen in reference to the events that happened earhertonlght was at 25

T .‘Hurm Street Number4 ] had been staymg there for about two months. Mytwo sisters Iwed

. -'.j-*'__.'_'.there wrth thelr dad About a. month ago | was lyrng on the floor of my sreter [4.B.T's room .

'tryrng to eleep 1 Iooked up and saw B ] awake She was tying on top ofthe covers | don't

: | L know why, but I went up to her bed and started touching her lege I then took her pantree off
-':-_T:-'-and startrng frngenng he:r Whent say ﬂngenng her. I meant am etrcking my t“ngers in her
! vaglna | thrnk ] ﬂngered her. about two mrnutes or so. l don't remember saymg anything to.
, '-"her or sayrng - I‘rn sorry. | don’t remember eaymg anythrng to her or her sayln' anything to "
E me She put her pantres back on, and 1 Iaid back down to the ﬂoor and masturbated W A
i o few, nrghts later, l dld the eame Ithlng agaln WIth pulhng her pantres off of her and fi ngenng her,

| "--'About two weeke ago | think the same thing happened again W|th me ﬁngerrng her | had

L f.'t__'.went and faid down in [BJs bedroom and got a sexual urge " went in {J.B. ]'s bed and

- .. pulied her pantres down and started fingering her agam | then toid herto go to the bathroom .
.because | was afrald.that_ my_ sleter was going to wake up‘...-She-got___u_p and wal ked into the
= bathroom, -and l'followed her. .wé 'got into the bathroom And she had'her pants and panties

- off, and ﬁngered her again, And her mom knocked on the bathroom door and aeked if [J B.]

| o was in there Itold her no. 1 then told [J B ] not to go out of the bathroom We warted fora -

: httle while, and then | went out t"rst and [J B.] was behrnd me. {J.B.] went to the living room,

' and | went to the bedroom and grabbed my Jacket | knew that Tommy was gomg to kick me

.. out. I then went into the Iivrng room and walted on Tommy Tommy came jn and talked to -

_3.. :
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" [JB.Jand me and then told me {0 get out. | left and walked arbund for a while, and then |

s went o Tyrone Parker‘s house W

LT Appellant was charged wnth four counts of rape, and the matter proceeded to a .-

‘jury trial. The state presented the foregomg ewdence Appellant testified, denylng that he _

" had raped J.B., and denymg that he hed aver engaged in any sexual conduct with her. ~

.A'Appellant teetlt' ed- that on the nrght in questlon he was alone in the bathroom when Parker

'i'_asked if J.B. was in there and he. replled "no." He testified that Parkerthen ran out of the-:

" “houss,, and he was subeequently falsely accused of rape. .Appellant testlfled that he provided

o _pollce wlth the confessions only because they called him a har and told hlm he could go
B heme if he signed a wntten confession. - ' |

{18} The jury found appellant guilty of four. oounts of rape, wrth a ﬁndmg that the |

""wctlm was under ten years old. Appellant was’ eentenced and now’ appeals raising. ten

{19} Aaelgnment of Error No. 1

{1]1 0} "THE TRIAL COURT ERRED IN OVERRULENG AF‘PELI..ANT'S MOTION TO

o SUPF’RESS "

{1[11} In hls flrst assrgnment of etrot, appellant contends that the trial court erred in
overruhng his motion to suppress his' oral and written staternents 1o pollce Appellant
. contends that pOlICe coerced htm into maklng the statements

{112} When conelderlng a motlon to suppress evldence the trtal court serves as the
: " trier of fact and is the primary jpdge ot the weight of the evidence and ‘the cre;lzbﬂaty of

witnesses. See Stafe V. Mils (1992), 62 Ohlo St.3d 357, 366, State v. Fanning (1982), 1 Ohio

R St Bd 19 20. When rewewmg a tnal court's demelon on a motron to suppress, an appellate

o court relles upon the tnal court's ablllty to assess the credlblhty of wntneeses and accepts the -

- trial courtfs fi ndlngs if they are supporied by cot_‘npetent..credlble ewdence. See State v.

-4 - :
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: McNamara (1997) 1 24 Oth App 3d ?05 710 State V. Anderson (1995) 100 Ohio App .3d

Ll 688 691. However an appellate court rewews de novo whether the tnal couri's conclusrons
:j." of law, based on 1ts t" ndrngs of fact, are correct id.- | '

' - {3} A confesslon elicited by "coercive police acttvrty" |s involuntary and wolates both

. ..the Umted States and Ohig Constltutions State 2 Loza 71 Ohlo 5t.3d 61, 66 1994—Oh|o-‘

e 409 quoting Coloredo v, Connelly(1 986) 479 U.S. 157 ‘167 107 8. Ct 5'15 In determlnlng

‘ whether a confesslon was Involuntartly Induced the court must cons:der the totalrty of the

circumstances including the age, mentallty and pnorcnmlnal expenence of the accused the

- ’ '._length |ntensity and frequency of the lnterrogatlon the existence of physlcal depnvatron or’

- -_:.{.A,mlstreatment and the exrstence of threat or inducement Loza at 66 Any statement given -

.....

e "freely and voluntanly without any compeltlng rnﬂuenoes is, of course admlssible in e\ndence g

e Stale . Tucker, 81 Ohio $t3d 431, 435, 1998-0h|o~438

{1[14} Appellant contends that his eonfesslon was coerced because the detective

J repeatedly accused appellant of lytng wl'ien he denled the allegatrons agamst hlm Review of

e '-_.-.the record reveals that the mtervrewmg detectwe drd nothlng more than urge appeilant to tell -

. the truth about the lncldents._ Such "[a]dmonitions to tell the truth a_re _consldered to be ne|ther

L . threats noF promises and are permissibie” whenfinterronating a'.suspect.:.,_ l_.‘o‘za.at 68, citing
'+ State v. Codey (1989), 46 Ohio $£3d 20, 28; State v. Wiles (t 991), 59 Ohio St. 30 74, 81,

o -.;TZ--Appeilant further contendsthat his wrltten confession is |nadm:551ble because it was recorded
| . by the detective not by him. However revrew of the record demonstrates that appellant

.acknowledged that the detective's written recitation of his’ confession was accurate.'and t_he '

confession bears h:s sighature attesting foits acouracy |
{1[1 5} We fi nd. appeiiant's contentron that his confessron was coerced to be wrchout
) _'ment Consequently, the trial court did not err ln overrulmg hls rnotlon to suppress the

- A_statements The asmgnment of error is overruled
: _ -5-
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{1[16]- Asetgnment of Error No 2

. Ty "THE "TRIAL COURT ABUSED ITS DISCRETION lN FINDING J.B.

' COMPETENT AND PERMITTING HER TO TESTIFY "

{1[1 8} Appellant's second assignment of error asaerte that the trlal court erred when it

T determsned that J.B., 11 years old at the time of trlal was gompetent to testify,

{1[1 9} The trial courtte in the best position fo determine the oompetency of witnesses

' 'and is afforded constderable drsoretlon in such matters State v, Uhter (1992), 80 Ohro

""-Q'IApp Sd 113, 118 citmg State v. Bradley {1 98) 42 Ohio St.3d 136, paragraph one of the
:-;_syllabus See, also State v. Wikson (1952) 1560hlo8t 525, Abeentan abuse ofdlsoretlon,

s 'the competenoy determinattons of the tial oourt wull not'be drsturbed on appeal State v.

- Fradior (1991), 61 Ohld S1:3d 247, 251.

N
AT

. {920} Evid.R, 601(A) states in pertlnent part that"[e]very person is cornpetent to be a |

wntness except b ohltdren undsr ten years of age; who' appear incapable of receiving ]uet :

o "'r“"impresmons ofthe facts and transacttons respectlngwhich they are- exammed or of relating

et i--f-.fthem truly g A chitd witness "who isten years of age or older etthe tlme of frial, but who was

o under the age of ten ‘at the time an'incident in questron occurred is presumed competent fo

e "_"‘."testlfy about the event." Stafe v. C!ark, 71 Ohlo S_t.Bd 466, 1994—0hto—43. paragraph one of ..

7 the syllabue See atso Uhlerat 118. In Clark, the court reasoned that Evid:R. 601(A) "favors

competency,“ and asa result; “absent some articutabte coneetn otherwiee an indfvidual who
. s at !east ten years of age is per se oompetent to testtfy " Id. at 469, See also, State v.
- Cooper (2000) 139 Ohio App 3d 149 164-165 Therefore, once a chitd attams the age of |

ten the presumption of oompetency created by Evid.R. 601(A) appl:ee to that chiid Wltness

{1]21} In the present matter the ewdence establlshed that J. B was nine years old

when the rapes occurred, and 11 yeare old at the tlme of tnal Because she was oid Br than ‘_

-B-
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_ten at the time of tnal she was presumed to be a. competent w:tness See Clark; Uhler

.'- - 'Appellant hae not altrculated a partrcular cencern regardmg her competency, and review of
7 the record reveels no abuse of drseretron rn permlttrng her testrrnony Whether her testrmeny "
concarnlng events whlch ocourred before she reeehed the age of ten is accurate is 8

, .credrbrlrty issueto be reselvecl by the trler of fact nota questzon of eempetency 'See Uhlerat' '

L _1 'IB The eecend assrgnrnent of error is. overruted

: manlfest werght of the evrdence presented at trial

{1[22} Assrgnment ef Error No 3

{"[123} "THE . -}URY VERDICT WAS AGAINST THE SUFF!CIENCY AND THE

o MANIFEST WEIGHT OF THE EVIDENCE "

{1]24} ln hls thrrd assrgnment of grror, appellant argues beth that the state failed to

e present suﬁ“ cient ewdence to support the convrcttens and thatthe convrcuons are against the

i

{1[25} Suff mency of the evldence and welght of the evldence are- legally distinct

Foa | :esues “See State V. Thompklne 78 Dhm st.ad 380 386 199?—0hto-52 In eeeence :
e , - g creney isa test ef adequaey " Id. Whether the ewdenee is Iegally suffi crent to euetam a.

- verdictis a questlon of . Id; , ciing Stete v. Robrnson (1955), 162 Ohio St.486. Werght of

- the evrdence concerns “the inclination of the greater amaount of credrble evidence, offered ina

; trlal to support one erde of the issue ratherthan the other." Id. at 387 {emphasis src) We will |

: .---?_addreee each issue in turn

.{1]25}_ When revreu.rmg-t_he sufﬁeieney ef'the'e-vidence .te eu pport acriminal conviction,

“an appellate court's tunctien_is'to examine the evidence admitted at trial to determine whethar

- the evidence, viewed in alight ntest-favdrabletethe-prosecut_ion, would convince the average

mind of the defendant's gullt beyond a reasonable doubt. State v. Tenace, 108 Ohio St.3d

.. 255, 2006-Ohio-2417, 37, citing Stafe v. Jeriks (1991), 61 Ofilo St.3d 259, paragraph two of

: -f._"'th‘e syllabus. -

7
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{1]27} Appellant was charged wdh four counts of rape, in violation of R C. 2907 02.
' .‘This sechon prowdes in pertlnent part thlt, "{n]o person shall engage In sexual conduct w1th'

' another who is not the epouse of the offender* when "[t]he other person is less than thlrteen' |
years of age, whether or not the offender knows the age of the other person[ " |
{1]28} The term sexual conduct“ ts deﬁned ln R.C. 2907 04{A), in part as “vaginal
| lntercourse between a male end female B and without pnwlege to do 80, the msertlon
o however slilht of any part of the body or eny instrument apparatus or other object info the .

E vagmal or anal cawty of enother.

{1[29} J. B testtﬁed that appellant lnSerted hls fi ngers into her vagma on at Ieast four

o - ocnsmns. and on one occasion, also attempted to msert hls penls iriside of her vagina In

‘o -thls case, the victim's testlmony atone if belleved was sufficient to prove each slementofthe

' offenee of rape Accord Stafe V. Roberts Hemllton App. No C-D40547 2005-0h|o-6391

i 1]64 State v.- Lewrs-(1990), 70 Ohlo -App.Sd 624, 638.  We conaequently find _that the -

convictlons are supported by suﬁ' cient evldence

{1{30} We nextturn 16 appellant's contentlon that the conwctlons are not supported by |
the manifest -welght ofthe evidence. A court considering a -rnamfest—werght claim “review[e]:
- the entlre-record welghs the etrldence and all reasonable lnferences, [and] considers the _
credlblllty of wrtnesses y State v. Hancock 108 Ohio St 3d 57, 2006-0hio-150 1]39 quotlng _

» State V. Marﬂn (1 983) 20 Ohro App 3d 172 175 The relevant mqulry Is "whether in resolving

- gonflicts in the ewdence the  jury clearly lost its way and created such a manlfest riscarriage '

of justlce that the conwctlon must be reversed " Id The dtscretlonary power to grant a new
.- trial should be exercised "only in the exceptronel case in whrch the evldence werghs heawly
: : against the conwctron ! Thompkrns‘ 78 0h|o St.3d at 387 quoting Martin at 175. An
' appellate court will not reverse a judgment as agalnst the mamfest weight of the ewdence ina

jurytnal unless it unanimously dlsagrees wzth the ] jury's resolutlon of any conﬂlctlng testimony
| 8- _
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Thompkins at 389, citrng Sectlon 3(B) (3) Arhcle IV of the Ohlo Constltutron

{'[[31} in addrtron o J B 5 testrmony. appellant‘s wntten confesston was entered into

evrclence and Detectwe McQueen testlt'ed that appeltant admrtted puttrng hre ﬁngers inside:

J B S vagrna an at Ieast four occasions, .J. B 'S mother teettfred abeut the eventng that she

drecovered appellant |n the bathroom with J B.. She testrﬁed that appellant tied to her about f

;:io

J B.'s presence in the bathroom and that when J.B. emerged from, the bathroom she told her

appellant "woutdn’t let me out " To the contrary, appellant testrf ed that the events hever

| occurred and that he admrtted to pohce that he oommttted the offenses rnerely to end the '

o lntervlew '

{1[32} Appellant argues that the tner of fact lost rte way in conwcttng him beoause his..
testimony was the more credrble However. an appellate court reviewung the evrdence an a

mamfest werght olatm rnust be mrndful that the weight to be gwen the evrdence and the

o % i credrbtltty of the wltnesses are prtrnarily forthe trrer pf fact Stete V. DeHaee (1967), 10 Ohio

‘-‘"‘1.-—

s

t_t

' .' Appeltant'e third ass;gnment of error is overruled.

St 2d 230 paragraph one of the syllabus The jury ln the present case chose to accept and
allocate srgnrt" cant. welght to the evldence supportlng appellant's gurlt Conslderrng the |
credrblltty and strength of the evrdence in favor of appeltant's convicttons, thle eltuatron falls
short of "the exceptronal case in whtch the evsdence werghs heawly agannst the convrctron "
Thompkins, 78 Ohro 5t.3d at 387, A convrctron is not agamst the manrfest wetght of the
evldence merely because the trter of fact helreves the state s evrdence over the defendant'
See Statev. Guzzo (Sept 20 2004) Butler App No, CAZOOS-OQ 232, 2004-Ohto-49?9 1113

{1[33} Aeergnment of Error No. 4

. {14} “THE TRIAL COURT ERREDIN OVERRULING APPELLAN‘I“S MDTION FOR
A MISTR!AL WHEN MEMBERS OF THE JURY SAW APPELLANT lN HANDCUFFS .

{1]35} ln his fourth assignment of error, appellant argues that the trrat court erred by
-g. . -
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_ nct grentmg a mlstrlal a‘fter two members of the Jury saw appellant tn handcuffs
{1]36} The demslon for grant a mlstnal under CnmR 33 rests within the sound |

: dlscretlcn of the trlal ‘court. State v, Blankenshlp (1 995) 102 Ohio App.3d 534, 569 cltlng '

s ‘State v. Sage (198?) 31 Ohlo St3d 173,182. An appellate court will nct distuib this exercise

-l =-.'of discretion "absent a show:ng that the sccused has suffered materiat pre]ud:ce " Id.. The

o 'grantlng of a m:strial ie only necessary where a falr tnal is no- Ionger pcsslble ld cltlng State

e "v Franldln (1 991) 62 Ohlc St.3d 118 127. A mistrial should not be granted "merely because. |
\":_'-'some mlncr error of lrregulanty has arisen.” Id., cltmg State V. Reynolds (1988) 49 Qhio
App. 3d 27,33, o

{1[37} Rewew.cf fhe récord revesls that durlnl a lunch recess two jurors observed.
appellant in hendcuﬁs and shackled The incident occurred when appellant was being

X i .
" ?esccrted between ﬂoors of the courthouse in an elevater also used by thé publlc The trial

court “donducted a voir dire of the'jurors to detennine whaf effect the incident rmght haveon ~

"'""f-_ithem. Both jurors mdlcated that .seelngcap.pellant in-handcuffs would not prevent them from

- remainihg fair and impartial,-and the trial ceurt denied appellant's request for a mistrial.

- {y138} Although a defendant should riot be tried while shackled absent unusual

-crrcumstances a defandant's rlght to a fair trial "ls nct prejudlced by the use of handcuffs or

ERRcS shackles where thejurors vlew of the defendant in custed),lr is brief, inadvertent, and outside

B ‘ ofthe ccurtroom " Blankenship at 553, cltlng State V. Klddar(‘l 087),32 Ohlo 5t.3d 279, 285-

e 286 The ultlmate questlon is the degree of prejudice, if any, which such brlef expoeure ‘

- caused." State v. Chitwood (1 992) 83 Ohlo App.3d 443, 448 The danger of prejudlce toa

| ’ 'defendant s slight where a jl.ll'Dl"S view of the defendant in custody is brief, inadvertent and
. Gutside of the courtroom. Kidder at 285-266. |

| © {139} In the present case, two members of the jury. madvertent!y saw appellant in

| .restralnts outside of the courtrcom Upon inquiry, both jurcrs Indicated that havmg seen
. 10 - ‘
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. appellant in handcuffs would have no impact on thelr dellberatlons There ls no ewdence that

‘these cwoumstances unduly prejudioed appellant‘s rlght to a falr trlal or in any way contrzbuted |

ﬁ to the gu]lty vordlct in th:s case -As & result we find that the trial court d:d not abuse Its A_

:'}_.'dlscretlon when it overmled appellant‘s motlon for a m|str|al Appellant‘s fourth assngnment of :

_error ls overruled

{1[40} Asmgnment of Error No. 5

{1[41} “THE TRIAL COURT ERRED IN OVERRULING APPELLANT‘S MOTION FOR ~

D ACQUITTAL PURSUANT 10 CRIMR. 29 "

{1]42} When rewewmg the tnal court’s denlal ef a motton for aoqulttal under Cnrn R :

_{_,.- 29 an appellate court apphes tha same lest asit would in revrewmg a challenge based u pon

gt -

' the sufﬁclency of. the evldence Tenace 109 Ohlo St 3d 255 2006 Ohxo—2417 127; see,.
;—also Statev Jackson ButlerApp Noe CA2005-02-033&GA2005 03-051 2006-0h10-1 147 '

-----

5 ..--;-;:'-3;;;1121 Consequently, .our analysns and rejectlon of appellant‘s thlrcl ass:gnment of error
i .challenglng the sufﬂclency of the evidenoe to support the. convlctlons Is also dlsposltive of this

. - ;j,__.:-j._l_asmgnment of error. Appellant's ﬂfth asmgnment of error is overruled

{1[43} Asegnment of Error Na. 6 _ - IR _
{1[44} "THE ADMISSION OF, JB'S MEDICAL RECORDS VIOLATED "THE

\ i ;CONFRONTATION CLAUSE AND[OR CONSTITUTED IMPERMISSIBLE HEARSA

{1[45} Appellan’l's sixth asmgnment of error asserts that the admlssmn of medzcal

) <{.l.,rec_:ords contamlng s_tatem_ents maoe by; JB to medical e_xam,lners was error in light of the

" United States Supreme Court's déolslon in Crawford v. Washington (2004), 541 U.S. 36,124

;',.S.Ct.-.1_354,' Alternetively,' appellant_argues' that the records lhemselves. not ju'sl JB.'s

o 'slatements contained therein, are inadmissible hearsay. We find that both assertions are

a wlthout merit,

: {1[46} In Crawford the United States Supreme Coust helcl thatout-of-court statements
O - _11, : _ '
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thatars testimonial in nature are barred under the Confontation Clause, unless the winess is

”-."'unevetlable and the defendant had a pl"IOt" oppertunity to croee-exemme the wntneee
"-"-"_"j-re,gerdieee of whether the staternénts are desmed reliable by the trial court. Id. at 68..

' therefore, the threshold issue we ‘must determine s whether or hot J.B.'s statements are

testimonial. Stato v. Crager, Marion App. No. 9-04-54, 2005-Ohio-6868, at"-'uzé'.

{1[47} Wh:le the Supreme Court in Crawford did not provide an exact defi mtton ofthe

| ":.""'term it hoted that ata mlmmum, _"teetimonlel“ statemente Includé prior teetsmony at.a

| "prettmmary heering, befote & grend Jury or et a former trial, and statements mads during

4

' "-’i‘-f'.""_-'-‘-'pe||ce interrogetrons Crewford at 68, it noted that the term would also encompess‘ R
i ;:-;jstatements made under circumstances which would ieed en objeotive witneee reeeonabiy o

SR bEIIEVE that the statement wouid be aveiiebie for use at a latertrial. Id;

{1148} Foliowing Crewfo:d the Supreme Gourt further explored the dlchotomy between

teetrmoniei end nontestirnoniat statements i Daws Vi Waehrngton (2006) U e 126

B S Ot 2266 2273 ‘In Davis, the Court heid that. etetements to a 911 operator reportlng an

| _ emergency were nonteetimomal but that a police mterrogatton taking piece in the home of

the wrtnees was teetlmonial As nontestimomal the 911 call was properly admitted despite'

A the wrtness not attendlng trial and the defendant not having an opportumty for cross-
R 'exerninetion id; at 2277 The police mterrogatlone were found to be :mpmperiy edmitted at

o tr:al because testlmonlal evidence may only be admitted when the witness is unaveliebie for

P el and the defendant had an opportumty for crese-exammation ld at 2278. The Court

epphed the following test to reach its conclusion:

{1{49} “Statements‘; are * non-testimonial when, made in the course of police

. 3"‘-‘:'interrogetion under circumstances ob‘je'ctively "indiceting thet the primary 'purpose of

B interrogatron is fo enabie pollce aeeietence to meet en ongoing emergeney They are |

' teetrmonlel ‘when the crrcumstancee -objectively indtcate that there Is no such ongomg

-12- ‘
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. 'V_‘I:r;,l_emergency. and. that the: primary purpose of the rnterrogatron is to estabtrsh or prove past |

';'events potentlal!y relevant fo later crrmlnat prosecutlon " ld at 2273-74 With this standard in .

S B mrnd we turn to appellant's hearsay argument in the present case

{1}50} In general, statements made by child abuse wctrms to medlcal provrders are not

: testlmomat in nature See, e. g State V. Shepperd 164 Oh|o App 3d 3?2 2005 Ohio-6065,
. Y30, Edmgerat 1182 !nreD L Cuyahoga App No 84643 2005-tho-2320 1]20 Applyrng

| ;'the reasonrng of Crawford and Daws we reach the same conctusron in the present case. J.B.

o 3_.,,"-,,5-,made tha statements ‘While seeking treatment at a hosprtal not in. the course of police

3 .statemen.ts." Crawford at 59.

-',;t:..::'-.";_'questlenrng The statements were provrded 50 that the hosprtal's medlcal staff could treat'
her, not to investlgate acts of alleged sexual abuse, nor to determme the ldentrty of the
| -\.‘perpetrator of the abuse See Crawford at 68. Add:tronally, there | s nothlng in the record to |
; .‘,.“,'..‘____:;E_;;f-‘lndrcate that J B., at the tlme only nrne years old would have reattzed that her statements
g, wouldbe available for e af alatertrial; Se Edingerat 100 (ﬂndzng 1t "hlghly dcubtful" that e

5 :A.-'\;‘.'-"-,six-year-old had any tdea that her statements would be preserved for use at a later trral}

O B TR LI

{1[51} Because J B s statements contalned in the medical records were not

"testtmonlal thelr mtroductron dld not vlolate appellant‘s constltutional rlght to contront
A‘ -"wltnesses Accord Sheppard Edtnger State V. Martm Franklln App No, UEAF‘B']B 2006-
Ohro-2749 1[22 Even assuming arguendo that her statements ware testlmonral we note that

| '.J B was called to testlfy, provrdrng appellant with the. opportumty fo cross-examme her
Zregardlng her statements which formed the baStS for the med:cal records, thus. comportlng
'.“thh the standards for adm|tt|ng her hearsay statements set forth in both Crawford and Daws '

| : ;l-See Crawford at 58; Davis at 2278; accord Sr!er State v. Jeffries, Stark App Na. 2005-CA-
,-',: 0128 2006 Ohle-328 '|I1 4-19. “When the declarantappears for cross-examrnatron at trial,

the Confrontatlcn Clalise places o constraints at all on the use- .of [her] prior testrmonlat_

13-
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{1[52} Appellant also contends that the rnedical reoords are inadmissible hearsay .
- .'However Evid.R. 803(4) exoepts from the hearsay rule "[s}tatements made for purposes of .'
:_medioai dragnosrs ortreatment and desenbrng medical history. or past ar present symptoms, E

f‘pain or sensatrons or the moeptron or general oheraoter of the’ cause or external source

S 'thereof msofar as reasonably pertment to dlagnosls or trestment."

{1[53} A trial court has broad disoretion fo deterrnlne whether a declaratlon should be

o :"‘-'adrnlsslble undera hearsay exoeptlon State v. Dever(1992) 64 Ohio St. Sd 40'l 410. The

L ,-reoords at issue contain statements made by J.B., a patrent seeklng dragnoSis and treatment

] by medxcal professmnats We do not ﬂnd that the trral court abused |ts drsoretion by admltttng

" "the evidence under thls hearsay exception Ses Sheppard at 1729'30

{1]54} Flnally, we note that. appellant stipulated generally to the admisslbrlzty of the

- medical raoords at rial, whlle maklng several hearsay ob;ec’uons 0. oerlam statements hot ._‘

bt imade by J B “The trial oourl redaoted the portions to whloh appellant objeeted Stipulatrons :

. or agreemeﬂts by a defendant in the coitrse of a oriminal trial ere blndrng and: enforceable -

b .State v. Brewer; Clermont App. No. CA2002-03-025 2003—0h|o-1064- 118, citing State V.

C Folk(1 991) 74 Ohio App 3d 468 471 Appellent is oonsequently bound by his stipulation as
to the admissibllity of the: records See id. |

{1[55} Appellant*s srxth assignment of erfor is overruled

{1156} Assrgnment of Error No. T

BT} "THE CUMULATIVE EFFECT OF ASSIGNMENTS OF - ERRORS ONE

B 'TH ROUGH 8IX DENIED APF’ELLANT AFAIR TRIAL "

{1{58} Appellant's seventh assugnment of error oontends that the cumulative effect of _
L the errors argued in his first six asslgnments of e1Tor, oonsrdered together, rierit reversal of

. hie convrctrons

-14.
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- {159} Although a partrcular error rmght not constitute pFEjUlelal errer in and of |tself a

o convrctlon may be revereed If the cumulatwe effect of the errors depnves a defendant ef a fair

N -trial desptte the fact that each arrot. rndrwdually does not constltute cause for reversal State_

Ve Gamer 74 Ohlo St.3d 49 64, 1995-Ohl0 168, State V. DeMarco {1987} 31 Ohlo St Sd 191

) paragraph two of the syllabus However, the doctnne of cumutatwe error is not applloable

; ) where a defendant fails to establish multlple xnstanoes of harmless error durlng the course of

| . ==;;-the tnal Gamerat 64

{1]60} This court has found no lnstanoes of error as set forth in appellant's prewous _

R 'assrgnments of error nor has appellant alleged or established any mstances of harmless

_error Consequently. the doctrine of cumulatlve arror is not appllcable in the present case.

- "-_-Appellant‘s seventh asszgnment of arror | 1s overrulecl. :

{1[61} Asmgnmentof Error No 8

{1[62} "THE TRIAL COURT ERRED IN. SENTENCING APPELLANT TO SERVE .

f‘cowsecurrve Parson TERMS "l

{1183} In hlS eighth ass:gnment of error, appellant asserl:s that the trlal ceurt erred by

E r‘.:mposmg consecutlve prison terms

{1]64} Appellant l‘ rst oontends that hls sentence was rmposed in vrolation of the Ohio

- Supreme Court‘s decrsion in State V. Foster 109 Ohio St 3d 1 2006 0hro-856 In Foster, the

s court held that R.C. 2929 14(E)(4) whrch govemed the |mposmon of consecutwe sentences :

L was unconstltutlonat lnasmuch as lt requrred judiclal fact-finding before the lmposrtron of

consecutwe prlson sentences ld at paragraph four of the syllabus )

{1{65} Appellant is mrstaken in assertlng that the tnal court relled on this

unconstatutlonal seetlon when sentencrng ham fo consecutwe prison terms. The trial court i in

f act speclﬁcally fOUnd that "none of the factors set forth in ORC 2929 'l4(E)( ) would jl.lStlfy

. consecuthe sentences in thls case." Appellant's contentron that he was sentenced under an

- 15~ |
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o unconstttutlonal statute Is consequently w;thoUt merit. e
_ {1[66} Nevertheless the trtal court sentenced appellant to consecutwe pnson terms
- upon concluding that consecutive santences were mendated by R.C. 2829, 13(F)(2) The frial

court stated at the sentenclng heanng ‘that it "does hot have the discretnon fo run these

s sentences concurrent * I its sentsnclng entry, the court stated "Since the conviction on .

- 'each count requares a mandatory sentence pursuent to ORC 2929 13(F)}2), the Court is

' 'reqmred by lawto run each sentence consecutwely The Court speclfically fi nds thatnone of -

o 'L_the factors set forth in"ORC 2928, 14(E)(4) would justlfy consecutwe sentenees in this case "

e 'Appellant malntalns on appeat that the tnet court‘s interpretatuon of R.C. 2929 13(F)(2) was
: ‘erroneous e |
{167} The par_amou'nt consideration in determining the meaning: of a.statct_e is

~ legislative intent. State v. Jackson, 102 ‘Ohio St.3d 380, 2004-Ohio-3206, f34. in

e "-'determtni_n'g ieg‘isleti\ie' intent, we review the statutory language, according the words used

their usual, nom_tal,' or custon'lary-mea'ning. " State ox rel. Wolfe,\_é. Defaware Cty. Bd. of |
Efections, 88 Ohio $t.3d 182, 184, 2000-Ohio-294, "With respectto legilative ntent, i the
o statute S Ienguege reasonably permlts an Interpretatlon consistent with that intent we shouid |
'f adopt |t " State ex rel. Petro v. Gold 166 Ohio App.3d 371, 2006 0hio-943 '[[60 quoting F.
"'Hoﬁ‘menn-!_a Roche Lid. v. Empagran S.A. (2004) 542 U.S. 158, 174 124 S.Ct. 2359
' {1[68} After rewewing R.C. 2928, 13(F)(2) and considering. the Iegistative intent
e\rld_enced inthe _statute s language, we disagree vtflth appeltant's argument that_the trial court -
s ‘erred in interpretlno the "statute RC 2929 13(F) reoutres mandatory ptison terms for 14 "
serlous offenses, ons of which is "any rape " Speclfically, the statute states that.the court

- “shall xmpose a pnson tarm or terms” for the listed offenses. We find that the |mposmon of

' mu!tlpte mandatory pnscn terms under R C. 2929 13(F) |mpi|cstly requsres the :mpos!tron of

\ consecutwe pnson terms. Anythmg Iess would dlmtnlsh the lntended effect of the mendatory
- ' -16 - _
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sentences and would render such sentences nct truly mandatory We do not }nterpret the

| :;:_",:tanguage of R, c 2929 13(F) to aliow for the possrbrnty of & "votume dtscount " where a

defendant essentlatly serves one terrn for the oommls‘snon of multrple serioue crimes for

. ',.A';,Whlch mandatory pnson terms are requrred

{1]69} in addrtlon to the shali :mpose a pnson term or terms" language FtC.j

: 2929 13(F) states that except as speclf' calty prowded In R C 2929 20 or R C 2967 191 -Of

U .,_:._:Q'_When parole is. authonzed under R.C. 2967 13, the oourt "shall not reduce“ a defendant‘ '

SN :__pnson terms pursuant to R C 2929 20 R C 2967 193 or any other prowelon ofR C. Chapter

) 2967 or Chapter 5120 We ﬂnd this Ianguage to be a further md:catton of the Ieglstature 5
._i'_intent to mandete consecutwe sentences for rnuitrple priscn terms nnposed under R C.
_:___‘_‘__2929 13(F) lt is apparentthat the statute does not favor reductlone in mandatory sentences

: |mposed which I8 what an order c’f cencurrent sentences essentrally |s

{1]7 0]- The Oh[o Supreme Court has stated that sentencrng courts have full dlscretlDﬂ

g to lmpose a pnson sentence w]thin the: statutory range and 1o impose muttlple sentehcee

4o ither ccnsec;.ltwelyr or ccncurrently See Foster EDDB-Oh:o-BSB at 1[100 Stafe v Saxon.

SRR [ 09 Ohio 5t.3d 176 2006-0hro-1 245 1[9 However the court was setting forth a general rule,

. \.T___and was not addresslng cases In whlch a parhcular statuta requures consecutwe sentences or

.cases in which multrpte, mandatory sentences are rmposed A rewew of Oh:o sentenclng lawy

" reveals lnstances in whlch a sentencrng ccurt does not have drscretton to impose consecutwe

o or cencurrent sentences See e g R, C 2929 41{B) (sentences for certam mlsdemeanors

~ suchas escape and pandenng sexually onented matter mvolvmg a mrnor must be served -

: ccnsecutrvely), R, C. 29?1 03 (sentences for certaln wolent sex offenses must be served

'consecutlvely) We fi nd that the imposition of multlpte mandatory sentences under R. C

| 2929 13(F) is another such lnstance

{1]71} We are aware of the general rule set forth inR. C 2929. 41 (A) that sentences of
RG2S e
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"'rmpnsonment shalt be ser\red concurrently See also State V., Bamhouse 102 Ohro St 3d'

221 2004—Ohio-2492 1]11 We are further aware thatths !lsted exceptrons to that ruie do not ‘
o rnclude R.C. 2929 13(F) However the general rule and the exceptlons stated in. RC .
: 2929 41 (A) do not specrﬁcally address cases in whlch the sentenotng court orders muttrple

a mandatory sentences R C. 2929 13(F) is a more specitrc statute deslrng wrth such cases,

S 'and therefore the Iegrslative tntent embodred in thet statuté controls See R C. 1 51 Srete V..

o Yarbmugh 104 Otuo St. 3d 1, 2004—Dhlo-6087 1154 cltlng State ex rel Belknap v. Laveﬂe |

- Q 985) 18 Ohio St 3d 180 182 ("It is a weli-establ:shed rule of statutory constructron that:

L 'Aspecrﬂc provrsrons prevail over generel prowsrons “)

{1172} We recognrze thet the courts of appeats in St.‘ets v. Franklin [Dec 22, 2000)

'Greene App No: ss CA-117 2000 WL 186?524 *, and Statev. Sharp, Allen App Na. 1-02-

: 06 2002-0hro—2343 1[26 have stated that a sentenctng court has the option to lmpose

e :"':ccncurrent or consecuttve sentences when a defendant is oonwcted of multlple counts of an

" "";;.:"'_""offense listed ‘In R.C. 2929.13(F_).- Howeyer. wa respectfully -drssgree with-those courts'

T conclusions. by which this co‘urt is not bo’und . As stated. above tt is our view that the

R |mposition of multtple mandatory pnson terms under R. C 2029.1 3(F) lmpltoitly requires those

- 'tsrms tobe served consecutlvely Otherwise the prison’ terms would not truly be mandatory.

o Accordlngly, we ovérrle eppellant's eighth assrgnment of error. -
{1[73} Asstgnment of Error No. 9 _ | |
_ {1]74} "THE IMPOSITION OF FOUR CONSECUTIVE LIFE SENTENCES IS CRUEL
* AND UNUSUAL PUNISHMENT
{1[?5} In. his nrnth assignrnent of errar, appeltant asserts thst the rmposrtron of four,
' consecutive hfe sentences constltutes cruet and unusua! punrshment |
| {1{76} Cases| in which cruel and unusuat pumshments have been found “are limited to -

; those involving sanctlons whtch under the clrcumstences would be consrdered shockmg to
. B 18 B .
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' - ':-t_,__any reasonable person State v Wertbrecht 86. Ohro St 3d 368 371 1999-0h%o 113

o quctrng McDougle V. Maxweﬂ (1 964) 1 Onro St 2d 88, 70 The rape of a chlld "is shocklng |

_____‘outrageous abcmrnable and i hes endurrng effects on the chrld consequently. a "penalty

. equwalent folits enorrmty“ is requrred State V. Gregcry(1982) 8 Ohro App 3d 184 185- 186

{1}77} We note that the oonstltutronalrty of the sentence mandated by R C 2907 02{B‘

"|s a well-settled lssue Stats v, Shc!fer (Apr 28, 1997) Clrnton App. No CA96-08—0'13 .

| Ohro courts including thrs court, ha\re held that a sentence of Irfe rmprrsonment under R.C.

s 2907. 02(8) ts constrtutronal and is not cruel and unusual punrshment See Sholrer Stafe v

Smercer (1993) 89 Ohro App. 3d 115, 127; State v. Gladdrng (1990), 66 Ofiio App.3d 502,

513; State V. Fentcn (1990) 68 Ohro App3d 412 438-439 Gregory Grven the crimes

committed by appellant in thls case, we do not find that the consecutrve Irfe sentences

o orclered by the trial court constttuted cruel and unusual punrshment See State v, Johnson.' '
:_;‘Cuyahoga App No 80436 2002-0h|o-7057 1]1 19-’1 20 and State v Woff (Dec 30 1994)
Leke App No 93-L-151 1994 WL 738805 *11 (f‘ ndlng consecutlve llfe sentences for rape
o +. ot cruet and unusual punrshment) ‘Accordingly, we overrule appellant's nrnth assrgnment of

{1[78} Assrgnment of Errcr No 10: |
{1|79} "THE TRIAL GOURT‘S FINDING THAT APPELLANT 18 A SEXUAL

o "F’REDATOR IS AGAINST THE MANIFEST WEIGHT OF THE EVIDENCE AND THE |

S EViDENCE WAS lNSUFFICIENT AS A MATI'ER OF LAW TO PROVE 'BY CLEAR AND

| _. CONVINC]NG EVIDENCE' THAT APPELLANT 1S LIKELY TO ENGAGE IN THE FUTURE IN
ONE OR MORE SEXUALLY ORIENTED OFFENSES !

{1[80} In hrs final assrgnment of error appellant ergues that the trral court’s decision

S '!‘classrfyrng hrm a sexual predator is agamst the manrfest werght of the evrdence

~19-
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{1[81} Tha Ohio Supreme Court has held that R C. Chapter 2950 is remedral in nature
and not punltwe State V. Cook 83 Ohm St. 3d 404 413 1998-0h|o-291 Accordmgly,‘
- appellate review ofa tnal court's saxuat predator determination Is conducted applying the civil
'manifestwe:ght standard See td State v Bowman Butlar App Nos. CA2001-05 117 and
CA2001-06 047, 2002-0hio-4373 6. This standard requnres that the trial court's

"determinataon that ari offander Is a saxuai pradator be upheld if the court's judgment is

.supportad by some campetent cradibla ewdence going o’ ati the essentra! alements of the

fcase Id., citing C.E. Morria Co. v. Faley Constr (1987) 54 Ohio St. 2d 279, 280. An |

.appeltate court"will not drsturb a trlal court's detarminatmn upon a sexual predator hearing on

o appeal as bemg agalnstthe mamfest walght ofthe avldence if reasonabla minds could arrive
- '-at the conctusuon reached by the trrer of fact " 1d. (cttatlans omitted). -

{1[82} A sexuat predator is statutoztly deﬁned as "a parson who has baen convrcted of

v or pieaded gmltyto commltting a sexually unented oﬂ‘ensa and s Itkalyta engage in the future |

“In one or more- sexua!ly orientad uffansas R C 2950, 01 (E) Whan maklng |ts determination, h
" a ial court can clasmfy an lndividual asa sexual predatar only ff it concludas that the state

_has estabhshed both prongs of the deﬁnltlon by clear and convrncing evidence. - R.C.

’ 2950 OQ(B) RC 2950 09(B)(2) requlres the tdat court to. consider *all reievant factors” in -

' making this determination.” _See. also, Staie V. Lagow, Butler App. No. CA2001-06-«144.
... 2002-Ohio-557. - |

{83} There is no dispute that the offenses for which appeltant was convicted

1, These factors Include, bul are not iimited to: the offender's age; the offender's past criminal conduct and if'a
criminal history, whether sentence served or treatment obtained; the age of the victim; whether muliiple victims
were involved; whether the offander used drugs or alcoho! to impair the victim or to prevent the victim from
. _resisting; mental iness or disability of ofiender; the nalure of the offender's sexual conduct, sexual contact, or
" "inferaction jn & sexugl context with the victim of the sexually orlented offense and whethier the sexual conduct,
~ sexual contact or Interaction In a sexual context was parl of a demdnstrated pattern of abuse; whether offender
displayed cruelty or made one or moré threats of cruelty; and any additional behavioral characteristios that

o contrlbute io the offender's conduct

=20
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. 'f constltuta eexually—onented oﬁenses under the sexual- predator statue Coneequently a

_":; lssue m the instant matter is whether the state presented ciear and conwncmg ewdence a

L trial that appellant le Ilkelyto engage in future sexuallypnented offenses See State \A Cook |

<Y omo st3dat 423-424 1998-Oh|o-291

{1[84} Having revlewad the record we conclude that the tnal court's sexual predato

: determmatron is supported by competent credlble evrdence At the trme of the oﬁeneee thr: .

'_‘.,..j"'__;...wctlm was nrne years old wh|le appellant wac 'l 9 Appellant was treated asa member of the '

. ._'.-‘.,_':wctrm S famlly, and USed the trust gamed by thls statue to cornmit the offenses The abuse

._j._l-i_:occurrad on multiple occasrons over a penod of eome monthc The wctrme age the

..'i_:::-memberare "telltale ssgns of his llkelihoodtoreoffend See Statev McComas Franklrn App
:__,.._?-:No 05AP—134 2006-0hlo-380 See also, State V. Jackson Franklln App No 05AF’ 101
- i:}'2005-0hlo-5094, 1[36-40 (age of rhinor. vlctrm and . muttlple rncldents were. lndlcators of
.‘.gi;accused's mablhly to refraln from cnminal conduct) see generally. Statev Eppmger 91 Ohro

! St kd 158 2001 0hlc-380 Further psychological testmg of appellant revealed h:a nsk of

T .,-.reczdw:sm as "modarate to hlgh This evrdence amply aupports the trlal court’s datermlnatson

‘that appellant ls a sexual predator Appellant's tenth assrgnment cf error is overruled

_ {1[85} “The Judgment of the trial court is afﬁrmed
Yo’Uue',-'a.,’ soncurs,”
WALSH, L., conouis n part éhd diasente In part..

- "WALSH J concurnng in part and dlssantlng in part

.WALSH J dlssentmg
-'-"{1186} Because l dlsagree wrth the majorltys analysra and resolut:on of appellant‘

-21- -
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’ ":'-'Verghth assrgnment of error I respectfutty dissent, - |

{1[87} R C 2929 13(F)(2) states that a court “shall tmpose a prison term orterms" for
S "any rape |n ‘addition to fourteen other categories of offensés not at tssue in the present
. matter Thrs séction enumerates certain instances in whrsh a prison term is mandatory, and
. removes the trial oourt's discretior to lmpose communtty sontrot or other nonprison sanctions.

{1[88} The trial court construed thrs sectton as rnandatrng not onty the 1mposrtron ofa

,‘-'prison term on each rape count but atso the Imposltron of oonseoutwe prlson terms on each

'oount- As the majortty notes the trtal court stated at the sentenclng hearrng'th at it "does not

L ) have the drscretron to Fn these ‘sentences ooncurrent " in its sentenorng entry. the. court |

'retterated its tnterpretation of the statute statmg ! “Sinoe the convtotron on each count \

e -requires a mandatory sentence, pursuantto ORC 2929 13(F)(2) the Court is- required by law

~ torun each sentencs oonsecutrvely The Court spectftcatly ﬁnds that none of the factors set _

e :'-'forth in ORC 2926 14(E)(4) woutd justify consecutive sentences in thrs case "

-{1[89} 1 agrea wtth appellant's argument that the trtal court erred: by conotud|n| that

o R C 2929 13(F)(2) requtres the 1mposit|on of consecutwe sentenoes

© {§190} Although the majorlty begins its analysrs with a correct statement of law

o regarding statutow constructron the ma]ortty fails to adhere to the rutes it reottes i begrn my .

anatysrs by retteratrng that "[t]he pnmary goat of statutory construotion is to give effectto the
rntent of the Iegrstature . State v. Wilson, 77 Ohio St 3d 334 336 1997—0hlo—35 Jackson at -
| 1]34 “In determrnrng Iegaslatwe mtent, the oourt first looks to the Ianguage in the statute and

| .the purpose fo be accomplrshed State ex rel, Purdyv Clermont Cty Bd. of Etectrons 77 |
Ohio St. 3d 338 340, 1997- 0h|0-278 See also State V.. Ventura Butler App No. CA2005-

03-079 2005-Ohio-5048 1[10 Awetl-establrshed rule of statutory constructron is that "rn

o looklng to the face of a. statute or Act to deterrnrne Iegrslatlve mtent srgnrﬁcanoe and efteot

L should be accorded to every word phrase sentence and pert thereof, rf possrbte KeyCorp
) ' - 22 - ' _
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e V. Tracy, 87 Ohlo St 3d 238 241 1999 Ohlo-43 quoting Stets V. erson, '.77 Ohto St 3d 334
e 336-337 1997—Ohio 35, .' '_ - L |
{1]91} Thts court followrng a pnmary rute of statutory oonstructlon must "appty e
i statute as tt s wrltten when |ts meenrng is. unamblguous end deﬂmte y Stete v. Hughes, 86‘ |
o ;;_,_iomo St.3d 424, 427 1999«0hro—1 18, gting State ex rel. Sevarese v Buokeye i ocal Sohool”
_' ‘_Drst Bd of Edn 74 Ohlo St 3d 543 545 1996—Ohto-291 "An unemblguous statute must be |
'applied in a manner consrstent wrth the plain meaning of the statutery Ianguage, end acourt
. cannot strnply }gnore or add words " Pon‘ege Cn‘y Bd of Commrs v, Akron 109 Dhto St 3d
o ',-.:..;'-.;-,f'?;.;._A'tOG 2006-0h|0—954 1]52 cmng State exrel Burmws V. lndus, Comm TB Ohlo St Sd 78 81

.....

‘ 1.--».-','.-:.1-;;;1997"3""0'310 . s -,,-‘ o

1]92} The majonty oonctudes that oonsesuttve sentences are "lmphed" by the statute S
; _.use of the term "mendatory " The phrase mandatory pnson term" is olear and unambiguous j

,_;end is. det' ned as “the term |n prtson that must be rmposed for the offenses set forth in

. ?M% %%{ ; drvtsions F(t} to F(B} [] of seotton 2929 13 []of the Revrsed Code R G 2929 D‘I(Y] The

e L -.;;j_phrase is det' ned by'ststute makes no referenoe fo consecutlve sentences. and requrres no
N :_:_._;;_:_:_:_further lnterpretetlon This oourt ls srmp!y not permitted to msert words or requ:rements tnto-
’ = .'._ﬁthts statute that is oleer and unambtguous as wrttten See id Notebty. nelther the state hor
: the ma]onty can crte to any authonty for the proposttlon that conseoutwe sentences are
| mandated by, R .C. 2929 13(F) Although purportrng to adhere o the teglslettve mtent of the-
" ,_,.‘v..,astatute the majorrty can cite no Iegtstatrve hlstory or oommlttee oomment in-su pport of its'
- result—onented conclusion. o _ _ | |
{1]93} The plain Ianguage of R. C 2929 13(F—')(2) requ:res that a tnel court ":mpose a: '
‘- _ pnson term upon an offender oonvlcted of rape and removes the triel court‘s dtSCl’B‘llOl’t to_

T i |mpose a nonprtson sanctton This sect:on makes no mentlon of consecutrve pnson terms,

_rather it S|mply requrres that a pnson ten'n be |mposed tor the enumereted offenses
' 2. e o
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g (D) or (E) of sectron 2971 03 [sexuaiiy Vroient offender gpecii ication] of the Revised Code a -

‘.‘i !

- Butler CA2005 10-422 .

Whether a pnson tenn is ordered o fun concurrent with ar consecutwe to another prrson g
term has no bearmg on whether an offender is in fact sentenced to a term of impnsonment for

an oﬁ’enee See é o State V. Saxon 109 Ohro stad 1786, 2006-0hio-1245 pite ("[A] judge

’ sentencing a defendant pursuant to Ohlo law must consrder each offense mdividualiy and
L rmpose a separate sentence for each offénse. Dnly after the ]Udge has imposed a separate

: pnson term for each offense may the judge then consrder rn hls discretron whether the

offender should serve those terms concurrentiy oF consecutrvely")

{'[[94} Ohio's sentencing scherne generally requrree that sentences of rmpnsonment be -

o senred concurrenily See RG. 2028 41(A) State v Bamhouse, 102 Ohio St. 3d 221, 2004-

Dhro-2492 141, Speclﬂcaliy. R C 2929 41(A) states: "Except as provided in dwrsion (B)of‘ .

thrs sectron [rnter eiia mrsdemeanor vehicular assault pandering seaniiy onented metenal

h mvoiving a minor escape] divisron (E) of sectron 2929 14 [f‘reerrn specn"catron], or divrsron' .

prison term, Jarl term. or sentence of rmpnsonment shaﬂ be served concwrentiywrth any other |
prison term A (Emphasis added b) Thus, except for ceriain enumerated statutes impos:ng._-
nondrscretionary consecutive pnson terms norie of whrch ere appircebie in the present case,
- Ohio's sentenc]ng structure enwsions concurrent prtson terms. Post Foster which excised

"R.C. 2929 14(E)(4) requrnng the tnai court to make fectuei findings before rmposmg 3

' 'consecutrve sentences the decisron-to impose consecutive ratherthen concurrent sentences

SRS 'j is otherwise Ieft to the drscretron of the trial court Foster at paragraph four of the syiiabus '

{1[95} The majonty rejects the revrsed code's generai preference for concurrent prison

sentences and instead reaches its ccnciueion based in part on the “more Specrt”c" R.C.

2929 13(F)( ). Whr!e this sectron does spscrf cally address sentencrng in rape cases, absent '

trom the' sectron is any reference to whether an offender convrcted of multrple colnts of rape |

must be sentenced to consecutwe prison terms, The tegrsiature hes explrcrtly mandated in

-24.. .
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| other sectlons of Ohros sentencing code that prison terms for certaln offenses must be
| “' served consecutwely See 2929 14 2971 03 Contrary to the rnajonty's oonclusron the

conspzcuous absence of any such requn'ement |n R. C 2929 13(F)(2) is. mdrcatwe of the _

leglslature s intent to Ieave the deczsron to lmpose consecutive pnson terms to the d:scretton

of the trial court when sentencmg an offenderto multrple mandatcry pnson tenns See State

LV Frankl.-n Greene App No 99~CA—117(where “ife lmprlsonmentrs the mendatory penalty*

o the tnal court had no, cholce of penalttes to aselgn other than making thern consecutwe or
ooncurrent“) : i : | _ _

| {1]96} Foster tn fact emphasrzed "that trlal courts have full dlscretlon to irnpose a

| | pnson sentence wrthin the statutory range K lncludrng the lmposltlon of consecutlve sentences

'--'-;.,-n; L 4 Fosterat 1[1 00 Only at‘ter the trral court sentences an offender fer each offense may the tnal

‘ : court exerclee tts d lscretlon end deterrntne whether concurrent or consecuttve sentenoee are

:eé'e« appropnate Sexon at 1[9 cttlng Foster at paragrsph seven of the syllabus, R C 2929 12(A)

r“ ﬁw ..ﬂ%m and State ¥ Methis, 109 Ohlo St 3d 54, 2006-0hto-855 paragraph three of the syllabus
. e ;sBeceuse R. C 2929 13{F)(2) contains o language mdrcattng that the legsstature rntended'
.; otherwlse thrs premise is equally applicable when a trlal court sentences an offender under
_ - __-thls sectlon See Frenklrn, accord Stetev Sharp, Allen App No. 1-02-06 2002-Oh|o-2343 , |
art 1[26 ("R C 2929 13[F][3] mandates that [the- defendant] serve a pnson term ln this case |
L -"_';:..-:t;__'because the wctlm wes under the age of thrrteen it does not require the imposrtlon of
L ; oonsecutwe sentences") CQnsequently,l conclude thatRC 2929, 13(F)(2)does not require
. .l the |mposmcn of conseoutwe-prlson terms; rather the. tnal court retatns dlscretlon to impose

L consecutwe prtson terms when sentencrng under thls sectlon |
| {1[97} Wl'ule other appellate courts have reached the same conctuslon that1 reach fn
- "'1he present case, see Frankttn and Sham. the mejonty slmply d:sagrees wnh thase holdlngs |

- - agree that this court is not bound by the dectslons of these courts but I f nd the reasontng ln
. - 25 - '
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. ":":those cases persuaslve when coupled with the plain lenguege of the statute | also ﬁnd it '.
g "-persuaslve that no other Dhnc court hes reached the concluslcn reached by the majority
ke .today e | |

| - {198Y Finally, while correctly cr’cng RC. 2026, 13(F) for the proposiion that 8

- tnandatory eentence tmposed under that section may not be "reduced S the majorlty falls [is] -
s clte any authority forits ccn‘tentlon that orderlng concurrent sentences is the lsgal equwelent
_'of reducing a sentence underthls secttcn R C 2929 13(F) prohibits reducing a sentence fcr

| rape “pursuant to section 2929.20 [.ludlcral release] sectlon 2967 193 [Days of credit may be
:earned] or anyother prowsuonothepterZQB? IPerdon parole probatlon] or Chapter5120 .'
*[Depertrnent of Rehabilltation and Correction] " The statute makes no reference to the
| |mpesltion of consecutwe sentences under R C 2929 41 as & prchlbsted "reductlon" in .

o
sentence as arlued by the rnejorrty Followmg the majorlty's "volume discount" reasonlng to

P g Ioglcat end concurrent sentences would never be apprcpnete where sn offender is""‘-

:':--’.?-'rcenvrcted cfmultlple offenses as It would inevrtably perrmtthe cﬁenderto essennaliy senre'
_.-on@ sentence for the multuple cffenses Although the mejcnty might fi nd consecutlve '
sentencee preferabte in such, lnstances the Iegisleture simply has not crafted Dhros
| sentenclng scherne fo operate tn thiis manher.
-[1]99} Whether sentences are ordered to be served consecutrvely ar concurrently has.

'no bearlng on whether or not a sentenoe isin fact rmpesed See Saxon.  Each sentence ,.
stands lndependently and, untess othenmse proscnbed by statute the declslon to run the -
: sentences consecutwety or conotlrrentlyr rests with the discretion of thetrial ccurt Id. While

' ‘consecu'twe sentences mey often be appropne_te, Ohic's sent_enclng law, with few exc'eptlons,
- Ieaves-this'determinatlon to th'e cliscretion of the sentencing court --Becau‘se the frial court ~
" '-_' expltcltly stated that it was nct exercising its discretion. when it rmpcsed consecutlve‘

. sentences tn this metter i would sustain eppetlent‘s eighth esslgnment of error and remand

~26- |
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s th:s matter for resentenc;ng ThIS resolutlon of appe!lant‘s eighth asmgnment of errcr would

. ’ "render appellant‘s mnth ass:gnment of errur rnoot I otherwise concur wnth the major“ltys

L resofutlon of the remamsng asmgnments of ermr

‘This apinion or declsmn is subject to further edltmg by the Suprerne Court of_ -
Ohio's Reporter of Decisions. Parties Interested in viewing the final reported
.~ . version are sdvised to visit the Ohio Supreme Court's web site at: ,
- htip: Hlaniw; sconet.state.oh. us!RODIdocument_g! Final versions of decrsmns

are also available on the Twelfth District's web site at;”
- Awelfth.courts, 'tate oh.us/sea h.as
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A, | on October 9, 2006. .

f‘f!é{u C'A

"IN THE COURT OF APPEALS OF BUTLER COUNTY, OHIO

STATE-OF OHIO, . FLEDBITERCO. CASE NO. CA2005-10-422

COURT OF APPEALS
- Appeliee, ENTRY GRANTING MOTIQN TO
R "‘@QT 31 2006 ~ CERTIFY CONFLICT -
vs. . CINDY CARPERTER
‘ CLERK OF COURTS
KEVIN JO_HNSON, -
Appellant.

_The ebove.oause i befor'e the court pursuant to a motion {o oertifylconﬂict to t_he
~ Supreme Court of-Ohto filed by counsel for appel[ant,__ Kevin 'Johnson,.' o-n Qctober 5,
2006 and a nﬁernorendum in opposition ﬁteo by counsellfor eppetlee.l the state of Ohi‘o,l |

- Ohio courts of appeal derive their authority 1o certify Cases o the Ohio Supreme
Court from Section 3(B)(4) Article IV of the Ohuo Constitution, which states thet when- -
ever the judges of a court of appeals f nd that a judgment upon Wthh they have agreed _' _
is rn confiict wrth a ]udgment pronounced upon the same- questron by any other court of
appeals of the state, the 1udges shatl certtfy the recorcl of the case fo the supreme court
'for review and final determtnataon For a conﬂrct to warrant certif cation, it is not enough| |
: that the reesomng expressed in the oplnrons of the two courts of appeal are inconsis-
tent: the juc_lgments of the two courts must be in oonﬂict. Stet‘e v. Hankerson (1989), 52'
OhioA.pdeTS‘ L .

. Appellant was conwcted of four counts of rape of a chrtd under the age of 13 in
'vroiatron of R.C. 2907. O2(A)( )(b). Pursuant to R. C 2929.13(F)(2), the triaf court was
requrred to impose a prison term for eaoh count, The trial court lmposed a Ilfe sentence

for sach count as required by R.C. 2907.02( ) because the victim was under the age of
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1l 10 Indicating that it Had no discretion in the matter pursuant o R.C. 2920 13(F ), the
frial court ordered appellant to serve the four |th sentences consecuhvely |

~ On appeal appellant argued in his eighth assignment of error that the tnai court
, erred by 1mposlng consecutwe eentences Appellant asserted that the trtat court had .
the discretion to 1mpose the life sentences elther concurrently or consecutively This .
- court ovarruled appellant's sighth _assngnme_nt of errof, holding that R.C. 2829.13(F)
reouired the imposition of consecutive prison terms "Appellant'contends that this court's
decisicn confllcts with cases declded by. the Second and Thll’d District Courts of Appeal:|
State v. Frankiin (Dec. 22 2000), Greene App No 99-CA-1 17 and State V. Sharp,
Allen App. No. 1-02-06, 2002-Ohio-2342. ' |

This count's holdlng isin confilct with the holding in Sharp. In both this case and
Sha:p, the appellant was convncted of mulhple counts of cne of the offenses itsted in *

R.C. 2929.13(F). The trial court_..ln both cases stated that consacutwe santences were

required by iaw' The court in Sharp, in conﬂict'with this'court's holding,'sta'ted that co‘r;-' :

f
secutwe sentences were not. mandated by law, speclﬂcaity refernng toR.C. 2929 13

F)3). -

This court's holding is not in conﬂict with F:anklm because the Second District's
staternent regarding whether the trial court had dlscretion to lmpose consecutive sen-
-tences was not part of the holdlng of the case. The tnai court in Franklfin imposed maxi:
mam sentences to be served concurrently.' On appeal,'.—the appeiiant contested the
imposition of maxirnum se'ntences The court of appeals rejected the appellant‘s argu-
rnent addItIDl'lEl"y noting, without mentioning R.C. 2929 1 3(F) that the trial court had
the optlon of making the sentences concurrent or consecutwe The appellant had not
| raised the issue of whether the impositlon_ of consecutive sentences was manda_tory or

-2
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_' dlscretrenary Therefore lt dees not appear that the court in Frankiin pronounced a

] judgment upon the same questlon | | | | |

: Accordrngly, the motion to certlfy is GRANTED wrth respect 10 Sharp. The issue’
for certifi catlon |s whether a tnal court is requtred toi |mpose consecutwe sentences

when a defendan_t is oonvicted of mu[tlple counts of an offense hsted in R.C. 2929.13(F).

: W Powell Prlei!udge

IT IS SO ORDERED.
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3 NOTICE

Now comes Appellant, Kevm Johnsun, through undermgned counsel, and hereby glvcs- L

 notice to this Court pursuasit to S.CtPracR. 1V, §4(B) that, on October 31, 2006, the. Twelfth |
District Court of Appeals detemuncd that a conflict exists between its decision in the instant case.

: émd State v. Sharp, Align App. No.. 1;02-_06, 2002-0hi0—2343, and sustained Kevin -johnson’s
- motion to certify a conflict. __ | | |

Respectfully submitted,

OUMJPMV

CHRISTOPHER P. FREpEmCK, ESQ.
REG NO. 0076532, -
COUNSEL FOR APPELLANT
KEVIN JOHNSON
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C RﬂFICATE OF éERVIgE
I hereby certify that a copy of the foregoing Notice of Court of Appeals DeclSlOI’l to

Sustain Motion to Certify a Conflict was hand delivered te the Prosecuting Attomey for Butler
County, Government Services Center, 315 ngh Street, 11 Floor, Hamilton, OH 45011 this2?_

* day of __JUs vamdber., 2006. -
s

. CHRISTOPHE ERICK, ESQ
REG NO. 0076532 ' _

COUNSEL FOR APPELLAN
KEVIN JOHNSON:- -
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;E“TB 511}11‘21“2 ('an:t of Q]M}IU JAN 2 4 2007

State of Ohio
v.

Kevin Johnson

WIARCIA 1. MENGEL, CLERK
SUPREME COURT OF OHID

Case No, 2006-2154

ENTRY

This cause is pending before the Court on the certification of a contlict by the Court

of Appeals for Butler County.

On review of the order certifying a conflict,

It is determined that a conflict exists and it is ordered by the Court that the parties are
to brief the issue stated at page P of the court of appeals’ entry file October 31, 2006, as

follows:

“Whether a trial court is required to impose consecutive sentences when a defendant
is convicted of multiple counts §f an offense listed in R.C. 2929.13(F).”

It is further ordered by the
of the record from the Court o

Court that the Clerk shalt issue an order for the transmittal
{ Appeals for Butler County, and the pariies shall brief this

case in accordance with the Rulgs of Practice of the Supreme Court of Ohio

{Butier County Court of Apgeals; No. CA200510422)

H AS ] YER
Chief Justice
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