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STATEMENT OF THE CASE AND FACTS

Defendant-Appellant Michael Sarkozy takes the within appeal from the denial of his

motion to withdraw his guilty plea.

Mr. Sarkozy was charged in a ten-count indictment with various offenses. Pursuant to a

plea agreement, Mr. Sarkozy pled guilty to three first-degree-felonies: attempted murder' with a

three-year firearm specification,2 notice of prior conviction3 and Repeat Violent Offender

specification4 (Count One, as charged); aggravated robbery5 (Count Four, amended to delete

specifications); and kidnapping6 (Count Six, amended to delete specification). All remaining

counts were nolled. (T. 4-5).

At the time of his plea, the trial court advised Mr. Sarkozy of the prison terms attendant

to the offenses to which he was pleading guilty. The trial court did not mention the fact that post-

release control would be part of the sentence imposed, that it could carry penalties aggregating to

one-half of the original prison time imposed, and that it would have to last for five years, with

tolling during intervening incarceration in the event of a violation.7

Prior to sentencing, Mr. Sarkozy filed a motion asking the trial court to allow him to

withdraw his guilty plea. At the time of the sentencing hearing, Mr. Sarkozy argued his motion.

(T. 13 ff.). He explained that he never had a gun and had only pled guilty to the gun specification

R.C. 2903.02, R.C. 2923.02.

2 R.C. 2941.145.

2929.13(F)(6).

° R.C. 2929.14(D)(2).

R.C. 29111.01.

6 R.C. R.C. 2905.01.
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on advice of counsel, despite being innocent of that aspect of the offenses. (T. 14-15). He also

indicated that he had been told by his attorney that the trial court was contemplating imposing a

nineteen year sentence in the event he pled guilty. (T. 17).

He went on to state that he was dissatisfied with his counsel's performance and identified

two specific areas of coneern. First, counsel had not obtained phone records that Mr. Sarkozy

thought would be helpful. (T. 20). Second, his attorney did not adequately follow up on

Sarkozy's protestation that no gun was involved. (T. 20).

Mr. Sarkozy's attorney disputed any deficiencies in his performance and stated that,

while counsel had tried to obtain a representation as to the sentence to be imposed, the trial court

had refused to make a prediction, and that counsel relayed this infonnation to Mr. Sarkozy prior

to the plea. (T. 21).

The trial court denied the motion, finding that counsel was highly qualified and, further,

that "if I allow the withdrawal of the plea you're going to find yourself in a worse mess than you

currently find yourself in." (T. 23).

The trial court then went on to impose a three-year term of imprisonment for the firearm

specification, maximum terms of imprisonment for the attempted murder and the aggravated

robbery charges, and four years for the kidnapping charge, with all terms to run consecutively to

one another for a total imprisonment term of 27 years. (T. 35). The mandatory term of five years

of post-release control was also imposed. (T. 35).

On appeal to the Eighth District Court of Appeals, Mr. Sarkozy argued that his plea was

invalid, inter alia, because the trial court failed to advise him that post-release control would be a

part of his sentence. A divided Eighth District Court of Appeals affirmed the convictions but

remanded the case for resentencing in light of this Court's intervening decision in State v. Foster

' R.C. 2967.28.
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(2006), 109 Ohio St.3d 1, 2006-Ohio-856. The dissent (Sweeney, J.) opined that the failure of

the trial court to advise Mr. Sarkozy that post-release control would be a part of the sentence

caused the pleas of guilty to be constitutionally infirm.

On timely appeal to this Court, the Court accepted the following proposition of law for

plenary review:

The failure during a plea colloquy to correctly advise a defendant of the
length of post-release control that will be part of a sentence of imprisonment
causes the plea to be invalid.

This merit brief of appellant now follows.8

8 The brief was originally to be filed in March, 2007; the parties stipulated to a 20-day extension
of that deadline which cause the deadline to be extended to April 16, 2007.
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ARGUMENT

Proposition of Law I:

The failure during a plea colloquy to correctly advise a defendant of the
length of post-release control that will be part of a sentence of imprisonment
causes the plea to be invalid.

The trial court erred when it failed to allow Mr. Sarkozy to withdraw his guilty plea.

Crim. R. 32.1 provides that motions to withdraw guilty pleas made prior to sentencing should be

liberally granted. The Court failed to advise Mr. Sarkozy that post-release control would be a

part of the sentence. This causes the plea to be invalid.

It is axiomatic that a plea of guilty is only constitutionally valid to the extent that it is

voluntarily, knowingly, and intelligently entered. Bradshaw v. Stumpf (2005), 125 S. Ct. 2398,

2405; Parke v. Raley (1992), 506 U.S. 20, 28-29; Brady v. United States (1970), 397 U.S. 742,

748; Crim. R. 11. That is so because a guilty plea operates as a waiver of important constitutional

rights, including the right to a jury trial, the right to confront one's accusers, and the privilege

against self-incrimination. Parke, 506 U.S. at 29 (citing Boykin v. Alabama (1969), 395 U.S.

238, 243); see also U.S. Const. Amends. V, VI, XIV; Ohio Const. Art. I, Sees. 10, 16.

In order for a guilty plea to be intelligent and knowing, the trial court, in its plea

colloquy, must ascertain that the defendant understands the "direct consequences of the plea."

King v. Dutton, (C.A. 6, 1994), 17 F.3d 151, 153. Here, the direct consequences of the plea

included post-release control. Post-release control is a direct consequence because it can only be

imposed by the Adult Parole Authority after the trial court imposed post-release control at

sentencing. See, Woods v. Telb (2000), 89 Ohio St.3d 504, 2000-Ohio-171; Hernandez v. Kelley

(2006), 108 Ohio St.3d 395, 2006-Ohio-126; Watkins v. Collins (2006), 2006-Ohio-5082.

Accord, State v. Jordan. (2004), 104 Ohio St.3d 21, 2004-Ohio-6085. Cf., El-Nobani v. United

4



States (C.A. 6, 2002), 287 F.3d 417, 421, cert denied (2002), 537 U.S. 1024 (collateral

consequence "remains beyond the control and responsibility of the [trial] court in which that

conviction was entered," quoting, United States v. Gonzalez (C.A. 1, 2000), 202 F.3d 20, 27.

A trial court's plea colloquy must be examined to see if it substantially complied with the

constitutional mandate to ensure that the plea was knowingly, intelligently and voluntarily

entered. E.g., State v. Stewart (1977), 51 Ohio St.2d 86, 92. "Substantial compliance means that

under the totality of the circumstances the defendant subjectively understands the implications of

his plea and the rights he is waiving." State v. Nero (1990), 56 Ohio St.3d 106. When a trial court

underestimates the possible sentence by failing to advise the defendant regarding post-release

control, the trial court fails to substantially comply with the Sixth Amendment requirement that

the plea be knowingly and intelligently entered. See, State v. Windle (Dec. 15, 2004), Hocking

App. No. 03CA16, 2004-Ohio-6827; State v. Lamb, 156 Ohio App.3d 128, 2004-Ohio-474. `[I]t

is axiomatic that a defendant must know the maximum penalty involved before the trial court

may accept his guilty plea."' Windle, quoting State v. Corbin (2001), 141 Ohio App.3d 381, 386-

87, 2001-Ohio-4140.

In Windle, the defendant was advised about post-release control but was misadvised at his

plea that the sentence he would receive may result in imposition of up to three years of post-

release control at the discretion of the APA. In fact, imposition of post-release control was

mandatory and for a period of five years. Windle recognized that "[p]ost-release community

control is part of an offender's sentence" and held that the trial "court inadvertently understated

the sentence Windle would receive by pleading `no contest."' Id., at par. 11-12. As a result,

Windle held that "there is a reasonable possibility that Windle would not have pled" on the basis

that he was now trying to revoke the plea. Id., at 17. Accordingly, Windle vacated the plea.
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In the instant case, the trial court made no mention at the time of the plea about post-

release control. Thus, Mr. Sarkozy (who was not given any indication that post-release control

would follow his sentence of imprisonment) was even worse off than Windle (who knew post-

release control could be imposed, albeit for ony three, instead of five, years).

The Eighth District majority, in rejecting Mr. Sarkozy's argument, noted that, had Mr.

Sarkozy gone to trial, he "would have faced a considerably longer tenn of incareceration than the

maximum sentence under the plea agreement, including post-release control." Opinion below, at

p. 10. The Eighth District's reasoning is flawed. The issue is not whether Mr. Sarkozy faced

greater time had he gone to trial. Because Mr. Sarkozy is presumed innocent, it is inappropriate

for the trial court to simply assume that a trial would have resulted in convictions for more

offenses than those contemplated by the plea.

Rather, the question is whether, based on the plea colloquy, Mr. Sarkozy knew the

penalties he faced when he agreed to plead guilty to the three counts in his indictment. The

answer to this question is "no." Here, he had no idea that, upon release from prison, he would not

have completed his indebtedness to society but would, instead, continue to be supervised for five

years. There is a qualitative difference between supervision and incarceration. Some defendants

would prefer to serve a fixed term of imprisonment and then be completely disentangled from

the criminal justice system -- and not subject to reporting requirements. This Court cannot

assume that this distinction between imprisonment and supervision was one that was of no

consequence to Mr. Sarkozy's decision to plead guilty. Furthermore, as a practical matter, Mr.

Sarkozy could reasonably assume that he had the potential to receive a less-than-the-maximum

term of imprisonment as a result of his guilty plea, but he would have no way of knowing that

the supervision attendant to post-release control was mandatory.

6



Nor is post-release control simply a non-incarcerative form of liberty restriction. Rather,

it is a liberty restriction that can lead to substantial imprisonment that is incrementally imposed.

Instead of finishing prison and getting on with one's life, the person subject to post-release

control is confronted with the possibility of multiple upheavals in his or her life if, because of

post-release control violations, he or she is sent back to prison for nine-month segments, thus

subjecting him- or herself to recurring job loss, changes in residence, etc. And the violations may

not be crimes in and of tlremselves, simply violations of conditions of release. This is not to say

that post-release control, with its conditions and penalties is a bad thing - it is not. But post-

release control is necessarily a sanction of which a criminal defendant should be aware when

entering a guilty plea.

Mr. Sarkozy was never advised during the plea colloquy that violating the conditions of

post-release control could subject him to serving up to half of the prison term originally imposed

(apart from the three years served for the firearm specification). R.C. 2967.28(F)(3). He had no

idea that supervised release would be tolled during periods of intermittent confinement for

violations of post-release control. Id.

Finally, it is not significant to this case that W. Sarkozy did not complain about the trial

court's inadequate plea colloquy until his direct appeal. The first time that the trial court ever

mentioned that post-release control could be a part of the sentence was at the sentencing, itself.

Mr. Sarkozy has raised this issue at the first practical opportunity. Accordingly, he has not

waived any objections to the plea colloquy in this regard. C£ State v. Bush, 96 Ohio St.3d 235,

2002-Ohio-3993 (guilty plea withdrawal motion can be made at anytime).
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CONCLUSION

Wherefore, pursuant to the sole proposition of law posited herein, the pleas should be

vacated and the case remanded for trial.

Respectfully Submitted,

OHN T. MARTIN, ESQ.
Assistant Public Defender

^^+°ff 044 zq3z
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FRANK D. CELEBREZZE, JR., P.J.:

Appellant, Michael Sarkozy, appeals the trial court's denial

of his motion to withdraw his guilty plea and his sentence. After

a thorough review of the arguments and for the reasons set forth

below, we affirm his conviction, but vacate his sentence and remand,

for resentencing.

On February 8, 2005, appellant was indicted on ten counts,

including one count of attempted murder, in violation of R.C.

2923.02; two counts of aggravated burglary, in violation of R.C.

2911.11; two counts of aggravated robbery, in violation of R.C.

2911.01; two counts of kidnapping, in violation of R.C. 2905.01;

and two counts.of felonious assault, in violation of R.C. 2903.11.

Each of these counts also included one- and three-year firearm

epecifications, a notice of prior conviction, and a repeat violent

offender specification. Appellant was also indicted on one count

of having a weapon while under a disability, in violation of R.C.

2923.13.

On May 25, 2005, appellant pleaded guilty to one count of

attempted murder with all specifications, one count of aggravated

robbery, and one count of kidnapping. After accepting appellant'e

guilty plea, the trial court scheduled the matter for eentencing.

On the day of sentencing, appellant made a pro se oral motion to

withdraw his guilty pleas, and the trial court held a hearing on

the motion before sentencing. After appellant presented his

YIS 619 Vp0670
A-4
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argument in favor of his motion to withdraw, the state and the

appellant's attorney were given an opportunity. to respond. The

trial court denied the motion and proceeded with sentencing

appellant to ten years for attempted muzder, three years for the

firearm specificati.on, ten years for aggravated robbery, and four

years for kidnapping. The trial court ordered that the sentences

be served consecutively, for a total term of incarceration of 27

years.

The incident that gave rise to the charges against appellant

occurred on the morning of January 26, 2005. On that day, he

called the victim, Sara Hughes, and a,sked if he could borrow some

money from her. He had recently been released from jail, and the

victim often offered him assistance to help him assimilate back

into society. Although the victim told him that she could not lend

him money, he drove to her home anyway. When the victim let him

into her home, he immediately demanded money from her and proceeded

to punch her in the face. He then dragged her upstairs to her

locked storage box. While upstairs,. he choked her with an

electrical cord and beat her severely. He then dragged her to her

laundry room, where he left her momentarily so he could retrieve a

knife from her kitchen. When he returned to the laundry room, he

used the kitchen knife to slash her throat and stab her in the

chest. Despite the victim's severe injuries, appellant continued

A619 00671 n- 5
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to beat and drag her. Altlhough she survived the brutal attack, she

suffered extensive physical and emotional injuries.

Appellant brings this appeal asserting four assignments of

error for our review.

"I. The trial court erred when it refused to allow the

defendant to withdraw his guilty pleas because the defendant

established adequate grounds for the withdrawal and because the

trial court's plea colloquy was inadequate."

Appellant first argues that the trial court abused its

discretion when it denied his motion to withdraw his guilty pleas.

More specifically, he asserts that the trial court made no mention

of post-release contro7. at the time of his plea, in direct conflict

with the requirements of Crim.R. 11. In addition, he contends he

pleaded guilty on the basis of promises made to him by his attorney

regarding the length of his sentence. He asserts that, in light of

his counsel's actions, adequate grounds existed to compel the court

to grant his motion to withdraw.

To the contrary, the state argues that the trial court was in

substantial compliance with the plea requirements of Crim.R. 11

when it accepted the appellant's guilty plea, thus there was no

abuse of discretion when the trial court, denied the motion to

withdraw. The state asserts that appellan.t did not make his guilty

plea on the basis of promises made to him by his attorney, and it

further contends that appellant was fully informed of the terms of.

VS3 6 I9 19 0672 A- 6
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his plea agreement, ag well as the sentencing guidelines for his

crimes, and was not induced into entering a guilty plea.

The decision to grant or deny a motion to withdraw lies within

the sound discretion of the trial court. The court must conduct a

hearing to determine if, in fact, a reasonable and legitimate basis

for withdrawal has been shown. Id. at 521. The trial court's

decision may be reversed only upon a showing of abuee of

discretion. Id. at 526. An abuse of discretion consists of a

ruling by the trial court that was "unreasonable, arbitrary, or

unconscionable." Id. at 527, quoting State v. Adams (1980), 62

Ohio St.2d 151,157.

Crim.R. 11(C), which dea].s with a trial court's acceptance of

a plea of guilty to a felony offense, provides:

"(1) Where in a felony case the defendant is unrepresented by

counsel the court shall not accept a plea of guilty or no contest

unless the defendant, after being readvised that he has the right

to be represented by retained counsel, or pursuant to Rule 44 by

appointed counsel, waives this right.

"(2) In felony cases the court may refuse to accept a plea of

guilty or a plea of no contest, and shall not accept such plea

without firet addressing the defendant personally and:

"(a) Determining that he is making the plea voluntarily, with

understanding of the nature of the charge and of the maximum

A,- 7
%@ 6 19 f6 0 6 7 3
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penalty involved, and, if applicable, that he is not eligible for

probation.

"(b) Informing him of and determining that he understands the

effect ofhie plea of guilty or no contest, and that the court upon

acceptance of the plea may proceed with judgment and sentence.

"(c) informing him and determining that he understands that by

his plea he is waiving his rights to jury trial, to confront

witnesses against him, to have compulsory process for obtaining

witnesses in his favor, and to require the state to prove his guilt

beyond a reasonable doubt at a trial at which he cannot be

compelled to testify againet himself."

In order to comply with Crim.R. 11 (C) , a trial court must

determine whether the defendant fully comprehends the consequences

of his plea of guilty. Such a determination is made through an

oral dialogue between the trial court and the defendant.

"Adherence to the proviaions of Crim.R. 11(C)(1) requires an

oral dialogue between the trial court and the defendant which

enables the court to determine fully the defendant's understanding

of the consequences of his plea of guilty or. no contest."

(Emphasis added.) State v. Caudill (1976), 48 Ohio St.2d 343,

paragraph 2 of the syllabus.

In addition, the Supreme Court of Ohio has established that a

trial court need only substantially comply with the mandates of

I

A.- 8M3619 :E00674
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Crim.R. 11(C) in accepting a plea of guilty. State v. Stewart

(1977), 51 Ohio St.2d 86, at 92.

Literal compliance with Crim:R.11 is the preferred.practice;

however, the fact that the trial court did not strictly comply with

Crim.R. 11 does not compel that the defendant's guilty plea be

vacated if the reviewing court determines that there was

substantial compliance. State v. Nero (1990), 56 Ohio St.3d 106.

In Nero, the Ohio Supreme Court stated:

"Substantial compliance means that under the totality of the

circumstances the defendant subjectively understands the

implications of his plea and the rights he is waiving. Stewart,

supra; State v. Carter ( 1979), 60 Ohio St.2d 34, 38, 14 0.O.3d 199,

201, 396 N.E.2d 757, 760, certiorari denied ( 1980), 445 U.S. 963.

Furthermore, a defendant who challenges his guilty plea on the

basis' that it waa not knowingly, intelligently, and voluntarily

made must show a prejudicial effect. Stewart, supra, at 93, 5

0.0.3d at 5676, 364 N.E.2d at 1167; Crim.R: 52(A). The test is

whether the plea would have otherwise been made." Id. at 3.08.

we find no merit in appel.lant'a argument that the trial court

abused its discretion when it denied his motion to withdraw. It is

clear from the lengthy colloquy between the trial court and

appellantthat he was well informed of-his Yights, as mandated by

Crim.R. 11. During appellant's plea hearirig, the following

exchange occurred:

va,®619 p60675 A- 9
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"THE COURT: Thank ytlu. Mr. Sarkozy, how old are you, eir?

"THE DEFENDANT: 53.i

"THE COURT: How far did you go in school?

"THE DEFENDANT: Nine.

"THE COURTa As we speak right now are you under the influence

of any drugs, alcohol or medication?

°THE DEFENDANT: Well, no. I get a sleeping pi11 at night,

that's it.

"THE COURT: Are you thinking clearly at the present time?

"THE DEFENDANT: Oh, yeah.

"THE COURT: Are you on probation, parole or post-release

control for anything?

"THE DEFENDANT: No.

"THE COURT: Now, by law you do have the right to have this

case tried by a jury. You can give up that right and have a judge

hear your case without a jury. You also have a right to a lawyer.

Do you understand that?

"THE DEFENDANT: Yes.

"THE COURT: You have a right to confront your accusers in

open court through the process of croes examination and by using a

subpoena you also have the right to bring into court witnesses to

testify on your behalf. Do you understand that?.

"THE DEFENDANT: Yes.

VflGQ 6 19 "PUO 6 7 6 A- 10
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"THE COURT: Has anybody, your attorney included, made any

promises, threatened you, or offered you anything in order to cause

you to enter into this plea today?

"THE DEFENDANT: No.

"THE COURT; Counts 1, 2 and -- excuse me, counts 1, 4 and 6

are all felonies of the first degree, all punishable by three to

ten years in prison and a fine up to $20,000.00. In Count No. 1

there is (sic) several specifications. The firearm specification

adds an additional one or three years to the sentence, so in fact

those merge. So the practical outcome is it would add three years

to the sentence. The notice of prior conviction can lead to

running a consecutive, giving me the option of running ten years --

excuse me -- can lead to consecutive sentences, the repeat violent

offender speeification can lead to consecutive additional ten years

on count 1. Do you understand that?

"THE DEFENDANT: Yes, sir.

"THE COURT: Are you a citizen of the United States?

"THE DEFENDANT: Yes, sir.

"THE COURT: Are you satisfied with Mr. Hildebrand'e work on

this case?

"THE DEFENDANT: Yes.

"THE COURT: Do you have any questions about this case or this

hearing you would like to have answered?

"THE DEFENDANT: No."

Y0 6 19 P00677
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It is clear from the above exchange that the trial court

substantially complied with the mandates of Crim.R. 11 when it

accepted appellant's plea. The trial court directly addressed

appellant and went to great lengths to ensure that he was entering

his plea voluntarily, that he was informed of the maximum penalty

involved, that he was informed of and understood the effect of the

guilty plea, and that he was aware of his right to a jury trial.

Although the trial court did not specifically mention the terms of

post-release control at the plea hearing, under the totality of the

circumstances, it is clear that appellant subjectively understood

the implications of his plea and the rights he was waiving.

Additionally, the record gives no indication that appellant

would have withdrawn his guilty plea and opted for a trial had he

been informed regarding post-release control. Had appellant

rejected the plea agreement and proceeded to trial, he would have

faced a considerably longer term of incarceration than the maximum

sentence under the plea agreement, including post-release control_

In addition, the trial court took great care to ensure that

appellant's guilty plea was notinduced by promises or threats from

his attorney or the state. The trial court specifically inquired

whether appellant was induced to enter his plea, and he responded

by stating that his guilty plea was not the product of inducement.

At the start of the plea hearing, the state presented the terms of

the plea agreement to the court. Both the state and appellant's

A- 12YOW 6 I 9;PD 0 6 . 7 8
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attorney informed the court that appellant voluntarily accepted the

plea agreement and that no promises or threats were made to him.

Appellant has not provided any concrete evidence showing he was

induced in any way to accept the plea agreement. Although he

argues that his attorney promised him that he would receive a

lighter sentence, his own statements do not support his position,

rendering his claim of inducement without merit.

The trial court's actions were neither unreasonable, arbitrary

nor unconscionable when it denied appellant's motion to withdraw

his guilty plea. Accordingly, the trial court did not abuse ite

discretion, and appellant's first-assignment of error is overruled.

Because the a.ppellant's final three assignments of error are

substantially interrelated, they will be addressed together.

"II. The trial court erred when it imposed maximum terms of

imprisonment on counts one and four without making furnishing (sic)

adequate reasons as to why these crimes constituted the worst forms

of the offense.

"III. The trial court erred when it imposed consecutive terms

of imprisonment without making the requisite findings with reasons

in support thereof.

"IV. The trial court violated the defendant's Sixth Amendment

right to trial by jury when it imposed more than minimum and

concurrent terms of imprisonment on the substantive offenses

alleged in counts one, four and six (Washington v. Blakely)."

kOW 619 P,O0679 A-13
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Appellant argues that the trial court erred when it sentenced

him to a. 27-year term of incarceration by imposing the maximum

sentencewithout stating its reasons on the record and by imposing

consecutive sentences without making.the requisite findings. In

addition, he contends that the trial court violated his Sixth

Amendment right when it imposed more than the minimum sentence and

concurrent terms of imprisonment.

The Ohio Supreme Court's recent decision in State v. Fosl:er,

109 Ohio St.3d 1, 2006-Ohio-856, renders appellant's.assignment of

error without merit for purposes of this appeal. In Foster, the

.Coiart found several sections of the revised code unconstitutional,

including R.C. 2929.14(E)(4), 2929.41(A), R.C. 2929.14(B) and (C)

and 2929.19(B)(2), which are at issue in this appeal, and severed

the offending portions from the statutes. As a result, trial

courts have full discretion to impose a prison sentence within the

statutory range and are no longer required to make findings or

state reasons for imposing maximum, consecutive, or more than the

minimum sentences. Foster, supra.

' Because appellant's sentence was based on unconstitutional

statutes, it is deemed void. Therefore, in accordance with the

decision in Fostex involving appeals with sentencing claims pending

on review, we vacate the appellant's sentence and remand this case

to the trial court for a new sentencing hearing.

VIL05[9 PO©6sa A-14
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Conviction affirmed., sentence vacated, cause remanded for

resentencing.
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This cause is affirmed in part, vacated in part and remanded

to the lower court for further proceedings consistent with this

opinion.

It is ordered that appellant and appellee shara the costs

herein taxed.

The court finds there were reasonable grounds for this appeal.

it is ordered that a special mandate issue out of this court

directing the common pleas court to carry this judgment into

execution.

A certified copy of thia entry shall constitute the mandate

pursuant to Rule 27 of the Rules of A ellate Proced

RANK D. CELEB2tf`LZE,
PRESIDING JUDGE

ANTHONY 0 . CALABRESE JR J CONCURS•

JANfES J. SWEENEY J CONCURS IN PART AND P$R^A^^R gL 2(p)DEA}!D 26(/Q
DISSENTS IN PART (SEPARATE OPINION ATTACHE 7. REC^E:TVED

FILED AND JOURNAWED
PERAPP. R. 22(E)

2UW

^. f1iiYAO'F^

AUG 3 - 2006
46RALO tl. P9IERYT

CLBRK O^TII. J3bq(^Z O f AOppAL9
B1' " .^ I.t 6ER

C^

nuncement oN.B. This entry is n^ no c^^^ i.^e court's decision. See
App.R. 22(B), 22(D) and 26 A; Loc.App.R. 22. This decision will be
journalized and will become the judgment and order of the court
pursuant to App.R. 22(E) unless a motion for reconsideration with
supporting brief, per App.R. 26(A), is filed within ten (10) days
of the announcement of the court's decision. The time period for
review by the Supreme Court of Ohio shall begin to run upon. the
journalization of this court's announcement of decision by the
clerk per App.R. 22(E). See, also, S.Ct.Prac.R. SI, Section
2(A)(1),
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COURT OF APPEALS OF OHIO, EIGHTH DISTRICT

COUNTY OF CUYAHOGA

NO. 86952

STATE OF OHIO

Plaintiff-Appellee

-vs-

MICHAEL R. SARKOZY

Defendant-Appellant

C O N C U R R I N G

A N D

D I S S E N T I N G

0 P I N I 0 N

DATE: AUGUST 3_20Q6

JAMES J. SWEENEY, J., CONCURRING AND DISSENTING:

Although I concur with the majority's resolution of

Assignments of Error Ii, III, aad IV, I respectfully dissent from

the majority opinion's resolution of Assignment of Error I.

Defendant maintains that his guilty plea was not knowing and

voluntary, inter alia, because the trial court did not advise him

of post-release control prior to accepting it. Post-release

control constitutes a portion of the maximum penalty involved in an

offense for which a prison term will be imposed. State v. Perry,

Cuyahoga App. No. 82084, 2003-Ohio-6344, citing State v. Jones (May

24, 2001), Cuyahoga App. No. 77657.

Pursuant to Crim.R. 11, a defendant must know the maximum

penalty involved before the trial court may accept his guilty plea.

R.C. 2943.032(E) requires a trial court, prior to accepting a

guilty plea for which a term of imprisonment will be imposed, to

VU 61 9 F00 6 8 3 A- t7
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inform a defendant regarding post-release control sanctions in a

reasonably thorough manner_ id., citing Woods v. Te1b (2000), 89

Ohio St.3d 504; see, also, State v. Corbin, 141 Ohio PPp.3d 381,

387. "Without an adequate explanation of post-release control from

the trial court, appellant could not fully understand the

consequ.ences'of his plea [i.e., the maximum penalty) as required by

Criminal Rule 11(C).^ State v. Griffin, Cuyahoga App. No. 83724,

2004-Ohio-4344. Accordingly, I would sustain Assignment of

Error I.

40 619 V80684
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(A) No person shall purposely cause the death of another or the unlawful terminatlon of another's
pregnancy.

(B) No person shall cause the death of another as a proximate result of the offender's committing or
attempting to commit an offense of violence that is a felony of the first or second degree and that is
not a violation of section 2903.03 or 2903.04 of the Revised Code.

(C) Dlvislon (B) of this section does not apply to an offense that becomes a felony of the first or
second degree only if the offender previously has been convicted of that offense or another specified
offense.

(D) Whoever vlolates this section Is guilty of murder, and shall be punished as provided in section
2929.02 of the Revised Code.

Effective Date: D6-30-1998

n-19
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2905.01 - Kidnapping

(A) No person, by force, threat, or deception, or, in the case of a vlctlm under the age of thirteen or
mentally incompetent, by any means, shall remove another from the place where the other person is
found or restrain the liberty of the other person, for any of the following purposes:

(1) To hold for ransom, or as a shield or hostage;

(2) To facilitate the commission of any felony or flight thereafter;

(3) To terrorize, or to inflict serious physical harm on the victim or another;

(4) To engage in sexual activity, as defined in section 2907.01 of the Revlsed Code, wlth the victim
agalnst the vlctlm's will;

(5) To hinder, Impede, or obstruct a function of government, or to force any action or concession on
the part of governmental authority.

(B) No person, by force, threat, or deception, or, In the case of a victim under the age of thlrteen or
mentally incompetent, by any means, shall knowingly do any of the following, under circumstances
that create a substantlal risk of serlous physlcal harm to the victim or, In the case of a minor victim,
under circumstances that either create a substantial risk of serlous physical harm to the victim or
cause physical harm to the vlctlm:

(1) Remove another from the place where the other person is found;

(2) Restrain another of his liberty;

(3) Hold another in a condition of involuntary servitude.

(C) Whoever violates this section is guilty of kidnapping, a felony of the first degree. If the offender
releases the vlctlm in a safe place unharmed, kldnapping is a felony of the second degree.

Effective Date: 07-01-1996

A-20
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2911.01 - Aggravated Rc}bbery

(A) No person, in attempting or committi
Revised Code, or in fleeing immediately aftE

(1) Have a deadly weapon on or about the
display the weapon, brandlsh it, Indlcate th

PAGE 22/50

ng a theft offense, as defined in sectlon 2913.01 of the
!r the attempt or offense, shall do any of the following:

pffender's person or under the offender's control and either
3t the offender possesses it, or use It;

(2) Have a dangerous ordnance on or about the offender's person or under the offender's control;

(3) Inflict, or attempt to inflict, serious phySical harm on another.

(B) No person, without privilege to do so shall knowingly remove or attempt to remove a deadly
weapon from the person of a law enforcem nt officer, or shatl knowingly deprive or attempt to depfve
a law enforcement officer of a deadly weapilin, when both of the follow(ng apply:

(1) The law enforcement officer, at the me of the removal, attempted removal, deprivation, or
attempted deprivation, is acting within the , ourse and scope of the officer's duties;

(2) The offender knows or has reasonabl^ cause to know that the law enforcement officer Is a law
enforcement officer.

(C) Whoever violates this section is guilty o

(D) As used in this section:

(1) "Deadly weapon" and "dangerous ordne
Revised Code.

aggravated robbery, a felony of the first degree.

nce" have the same meanings as in section 2923.11 of the

(2) "Law enforcement officer" has the sam meaning as In section 2901.01 of the Revised Code and
also includes employees of the department lof rehabllitation and correction who are authorized to carry
weapons within the course and scope of th ir duties.

Effective Date: 09-16-1997

A- 21
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2923.02 - Attempt to Commit an Offense
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(A) No person, purposely or knowingly, and when purpose or knowledge is sufficient culpability for the
commission of an offense, shall engage in conduct that, if successful, would constitute or result in the
offense.

(B) It is no defense to a charge under thls section that, in retrospect, commission of the offense that
was the object of the attempt was either factually or legally impossible under the attendant
circumstances, if that offense could have been committed had the attendant circumstances been as
the actor belleved them to be.

(C) No person who is convicted of committing a specific offense, of complicity in the commission of an
offense, or of conspiracy to commit an offense shall be convlcted of an attempt to commit the same
offense in violation of this section.

(D) It is an affirmative defense to a charge under this section that the actor abandoned the actor's
effort to commit the offense or otherwise prevented its commission, under circumstances manifesting
a cbmplete and voluntary renunclation of the actor's crlminal purpose.

(E)(1) Whoever violates this sectfon is gullty of an attempt to commit an offense. An attempt to
commlt aggravated murder, murder, or an offense for which the maximum penalty is imprisonment
for life Is a felony of the first degree, An attempt to commit a drug abuse offense for which the penalty
is determined by the amount or number of unit doses of the controlled substance involved In the drug
abuse offense Is an offense of the same degree as the drug abuse offense attempted would be if that
drug abuse offense had been committed and had Involved an amount or number of unit doses of the
controlled substance that is within the next lower range of controlled substance amounts than was
involved in the attempt. An attempt to commit any other offense is an offense of the next lesser
degree than the offense attempted. In the case of an attempt to commlt an offense other than a
violation of Chapter 3734. of the Revised Code that is not speclflcally classified, an attempt is a
misdemeanor of the first degree if the offense attempted Is a felony, and a misdemeanor of the fourth
degree if the offense attempted Is a misdemeanor. In the case of an attempt to commit a violatfon of
any provislon of Chapter 3734. of the Revised Code, other than sectlon 3734.18 of the Revised Code,
that relates to hazardous wastes, an attempt is a felony punishable by a fine of not more than twenty-
five thousand dollars or Imprisonment for not more than eighteen months, or both. An attempt to
commit a minor misdemeanor, or to engage in conspiracy, is not an offense under this section.

(2) In addition to any other sanctions imposed pursuant to division (E)(1) of this section for an
attempt to commit aggravated murder or murder in violation of division (A) of this section, if the
offender used a motor vehlcle as the means to attempt to commit the offense, the court shall Impose
upon the offender a class two suspension of the offender's driver's license, commercial drlver's license,
ternporary instruction permit, probationary Ilcense, or nonresldent operating privilege as specified in
dlvlslon (A)(2) of sectlon 4510.02 of the Revised Code.

(3) If a person is convicted of or pleads guilty to attempted rape and also is convicted of or pleads
guilty to a specification of the type described in section 2941.1418, 2941.1419, or 2941.1420 of the
Revised Code, the offender shall be sentenced to a prison term or term of life imprisonment pursuant
to section 2971.03 of the Revised Code.

(F) As used In this sectlon:

( 1) "Drug abuse offense" has the same meaning as In sectlon 2925.01 of the Revised Code.

(2) "Motor vehicle" has the same meaning as In sectlon 4501.01 of the Revised Code.

Effective Date: 03-23-2000; 01-02-2007; 04-04-2007
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2929.13 - Sanction Imposed by Degree of Felony

(A) Except as provlded in division (E), (F), or (G) of this section and unless a speciflc sanction is
required to be imposed or is precluded from being Imposed pursuant to law, a court that imposes a
sentence upon an offender for a felony may Impose any sanctlon or combination of sanctions an the
offender that are provlded In sections 2929.14 to 2929.18 of the Revised Code. The sentence shall not
impose an unnecessary burden on state or local government resources.

If the offender is eligible to be sentenced to communlty control sanctions, the court shall consider the
appropriateness of imposing a financial sanctlon pursuant to section 2929.18 of the Revised Code or a
sanction of community service pursuant to section 2929.17 of the Revlsed Code as the sole sanction
for the offense. Except as otherwise provided In this division, If the court Is requlred to impose a
mandatory prison term for the offense for which sentence is being imposed, the court also may
impose a financlal sanction pursuant to section 2929.18 of the Revised Code but may not Impose any
additional sanctlon or combination of sanctions under section 2929.16 or 2929.17 of the Revised
Code.

If the offender is being sentenced for a fourth degree felony OVI offense or for a third degree felony
OVI offense, in addition to the mandatory term of local Incarceration or the mandatory prlson term
required for the offense by dlvlsion (G)(1) or (2) of this section, the court shall impose upon the
offender a mandatory fine in accordance with division (B)(3) of section 2929.18 of the Revised Code
and may Impose whichever of the following is applicable:

(1) For a fourth degree felony OVI offense for which sentence is imposed under division (G)(1) of this
section, an additional community control sanction or combination of community control sanctions
under section 2929.16 or 2929.17 of the Revised Code. If the court imposes upon the offender a
community control sanction and the offender violates any condition of the communlty control sanction,
the court may take any action prescribed in divtslon (B) of section 2929.15 of the Revlsed Code
relative to the offender, including imposing a prison term on the offender pursuant to that division.

(2) For a third or fourth degree felony OVI ofFense for which sentence Is Imposed under divlslon (G)(2)
of thls section, an addltlonal prison term as described in division (D)(4) of sectlon 2929.14 of the
Revised Code or a community control sanction as described in division (G)(2) of thls section.

(B)(1) Except as provided in division (B)(2), (E), (F), or (G) of this section, in sentencing an offender
for a felony of the fourth or flfth degree, the sentencing court shall determine whether any of the
following apply:

(a) In committing the offense, the offender caused physical harm to a person.

(b) In commltting the offense, the offender attempted to cause or made an actual threat of physlcal
harm to a person with a deadly weapon.

(c) In committing the offense, the offender attempted to cause or made an actual threat of physical
harm to a person, and the offender previously was convicted of an offense that caused physlcal harm
to a person.

(d) The offender held a public office or position of trust and the offense related to that office or
position; the offender's position obliged the offender to prevent the offense or to bring those
committing it to justice; or the offender's professlonal reputation or positlon facilitated the offense or
was likely to Influence the future conduct of others.

(e) The offender committed the offense for hire or as part of an organized criminal activity.

A-23



04/16/2007 12:23 2164436911 PUBLIC DEFENDER PAGE 25/50

(f) The offense is a sex offense that Is a fourth or fifth degree felony violatlon of section 2907.03,
2907.04, 2907.05, 2907.22, 2907.31, 2907.321, 2907.322, 2907.323, or 2907.34 of the Revised
Code.

(g) The offender at the time of the offense was serving, or the offender previously had served, a
prison term.

(h) The offender commltted the offense while under a communlty control sanctlon, while on probation,
or while released from custody on a bond or personal recognizance.

(i) The offender committed the offense whlle in possession of a firearm.

(2)(a) If the court makes a finding described In division (B)(1)(a), (b), (c), (d), (e), (f), (g), (h), or (i)
of this section and if the court, after considerfng the factors set forth In sectlon 2929.12 of the Revised
Code, Flnds that a prison term Is consistent with the purposes and principles of sentencing set forth in
section 2929.11 of the Revised Code and finds that the offender is not amenable to an available
community control sanction, the court shall Impose a prison term upon the offender,

(b) Except as provided In division (E), (F), or (G) of thfs section, if the court does not make a fYnding
described in division (B)(1)(a), (b), (c), (d), (e), (f), (g), (h), or (I) of this section and if the court,
after considering the factors set forth in section 2929.12 of the Revised Code, Flnds that a community
control sanction or combination of community control sanctions Is consistent with the purposes and
principles of sentencing set forth in section 2929.11 of the Revised Code, the court shall Impose a
community control sanction or combinatlon of community control sanctions upon the offender.

(C) Except as provided in division (D), (E), (F), or (G) of this section, in determining whether to
Impose a prison term as a sanction for a felony of the third degree or a felony drug offense that Is a
violation of a provlslon of Chapter 2925. of the Revised Code and that Is specifled as being subject to
this division for purposes of sentencing, the sentencing court shall comply with the purposes and
princlples of sentencing under section 2929.11 of the Revlsed Code and with sectlon 2929.12 of the
Revised Code.

(D)(1) Except as provided in division (E) or (F) of this section, fnr a felony of the first or second
degree, for a felony drug offense that is a violation of any provision of Chapter 2925., 3719., or 4729.
of the Revised Code for which a presumption in favor of a pr)son term is specified as being appllcable,
and for a violation of division (A)(4) of section 2907.05 of the Revised Code for which a presumption
in favor of a prison term is specifled as being applicable, it is presumed that a prison term is necessary
in order to comply with the purposes and principles of sentencing under section 2929.11 of the
Revised Code. Dlvislon (D)(2) of this section does not apply to a presumptlon established under this
divlslon for a violation of division (A)(4) of sectlon 2907.05 of the Revised Code.

(2) Notwithstanding the presumption established under divlslon (D)(1) of this section for the offenses
Ilsted in that division other than a violation of division (A)(4) of section 2907.05 of the Revised Code,
the sentencing court may impose a community control sanction or a combination of community control
sanctions Instead of a prison term on an offender for a felony of the first or second degree or for a
felony drug offense that is a violation of any provlslon of Chapter 2925., 3719., or 4729. of the
Revised Code for which a presumption in favor of a prison term is speclffed as being applicable if it
makes both of the following findings:

(a) A community control sanctlon or a combination of community control sanctlons would adequately
punish the offender and protect the public from future crime, because the applicable factors under
section 2929.12 of the Revised Code indicating a lesser Ilkelihood of recidivism outweigh the
appflcable factors under that sectlon Indicating a greater likelihood of recldlvism.

(b) A community control sanction or a combination of community control sanctions would not demean
the seriousness of the offense, because one or more factors under section 2929.12 of the Revised

A- 24
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Code that indicate that the offender's conduct was less serlous than conduct normally constituting the
offense are applicable, and they outweigh the applicable factors under that section that indicate that
the offender's conduct was more serious than conduct normally constituting the offense.

(E)(1) Except as provided in division (F) of this section, for any drug offense that Is a violation of any
provision of Chapter 2925. of the Revised Code and that is a felony of the third, fourth, or flfth degree,
the appllcabllity of a presumption under division (D) of this section In favor of a prison term or of
divislon (B) or (C) of this section In determining whether to impose a prison term for the offense shall
be determined as specified in section 2925.02, 2925.03, 2925.04, 2925.05, 2925.06, 2925.11,
2925.13, 2925.22, 2925.23, 2925.36, or 2925.37 of the Revised Code, whichever is applicable
regarding the vlolatlon.

(2) If an offender who was convicted of or pleaded gullty to a felony violates the conditions of a
community control sanction Imposed for the offense solely by reason of producing positive results on a
drug test, the court, as punishment for the violation of the sanction, shall not order that the offender
be imprisoned unless the court determines on the record elther of the following;

(a) The offender had been ordered as a sanction for the felony to partlclpate in a drug treatment
program, in a drug educatlon program, or in narcotics anonymous or a slmilar program, and the
offender continued to use illegal drugs after a reasonable period of participatlon In the program.

(b) The imprisonment of the offender for the violation is consistent wlth the purposes and principles of
sentencing set forth in section 2929.11 of the Revised Code.

(F) Notwithstanding divisions (A) to (E) of this section, the court shail impose a prison term or terms
under sections 2929.02 to 2929.06, section 2929.14, sectlon 2929.142, or sectlon 2971.03 of the
Revlsed Code and except as specifically provided In section 2929.20 or 2967.191 of the Revised Code
or when parole is authorized for the offense under section 2967.13 of the Revised Code shall not
reduce the term or terms pursuant to section 2929.20, sectlon 2967.193, or any other provision of
Chapter 2967, or Chapter 5120. of the Revised Code for any of the following offenses:

(1) Aggravated murder when death Is not imposed or murder;

(2) Any rape, regardless of whether force was involved and regardless of the age of the victim, or an
attempt to commit rape If, had the offender completed the rape that was attempted, the offender
would have been guilty of a violation of dlvfslon (A)(1)(b) of section 2907.02 of the Revlsed Code and
would be sentenced under section 2971.03 of the Revised Code;

(3) Gross sexual imposition or sexual battery, if the victim is under thirteen years of age and if any of
the following applies:

(a) Regarding gross sexual imposition, the offender previously was convicted of or pleaded guilty to
rape, the former offense of felonious sexual penetration, gross sexual Imposltlon, or sexual battery,
and the victim of the previous offense was under thirteen years of age;

(b) Regarding gross sexual imposition, the offense was committed on or after August 3, 2006, and
evfdence other than the testimony of the victim was admltted In the case corroborating the vlolatlon.

(c) Regarding sexual battery, either of the following applies:

(i) The offense was committed prior to August 3, 2006, the offender previously was convicted of or
pleaded guilty to rape, the former offense of felonious sexual penetratlon, or sexual battery, and the
victim of the previous offense was under thlrteen years of age.

(ii) The offense was committed on or after August 3, 2006.
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(4) A felony violation of section 2903.04, 2903,06, 2903.08, 2903.11, 2903.12, or 2903.13 of the
Revised Code if the section requires the Imposition of a prison term;

(5) A first, second, or third degree felony drug offense for which section 2925.02, 2925.03, 2925.04,
2925.05, 2925.06, 2925.11, 2925.13, 2925.22, 2925.23, 2925.36, 2925.37, 3719.99, or 4729.99 of
the Revised Code, whichever is applicable regarding the violation, requires the imposition of a
mandatory prlson term;

(6) Any offense that is a first or second degree felony and that Is not set forth in division (F)(1), (2),
(3), or (4) of this section, If the offender previously was convicted of or pleaded guilty to aggravated
murder, murder, any first or second degree felony, or an offense under an existing or former law of
this state, another state, or the United States that is or was substantially equivalent to one of those
offenses;

(7) Any offense that is a third degree felony and either is a violation of section 2903.04 of the Revlsed
Code or an attempt to commit a felony of the second degree that Is an offense of vlolence and
Involved an attempt to cause serious physical harm to a person or that resulted in serious physical
harm to a person if the offender prevfously was convicted of or pleaded guilty to any of the following
offenses:

(a) Aggravated murder, murder, involuntary manslaughter, rape, felontous sexual penetration as it
existed under section 2907.12 of the Revised Code prlor to September 3, 1996, a felony of the first or
second degree that resulted in the death of a person or In physical harm to a person, or cnmpllclty In
or an attempt to commit any of those offenses;

(b) An offense under an existing or former law of this state, another state, or the United States that is
or was substantially equlvalent to an offense listed in division (F)(7)(a) of this section that resulted in
the death of a person or in physical harm to a person.

(8) Any offense, other than a violation of section 2923.12 of the Revised Code, that is a felony, if the
offender had a firearm on or about the offender's person or under the offender's control while
committing the felony, wlth respect to a portion of the sentence Imposed pursuant to division
(D)(1)(a) of section 2929.14 of the Revised Code for having the firearm;

(9) Any offense of violence that Is a felony, if the offender wore or carried body armor while
committing the felony offense of violence, with respect to the portion of the sentence imposed
pursuant to division (D)(1)(d) of section 2929.14 of the Revised Code for wearing or carrying the body
armor;

(10) Corrupt actlvlty In violation of section 2923.32 of the Revised Code when the most serious
offense in the pattern of corrupt activity that is the basis of the offense is a felony of the first degree;

(11) Any violent sex offense or designated homicide, assault, or kidnapping offense if, in relatlon to
that offense, the offender is adjudicated a sexually violent predator;

(12) A violation of division (A)(1) or (2) of section 2921.36 of the Revised Code, or a vlolatlon of
dlvislon (C) of that section involving an item listed in division (A)(1) or (2) of that section, if the
offender is an officer or employee of the department of rehabilitation and correction;

(13) A violation of division (A)(1) or (2) of section 2903.06 of the Revised Code If the victlm of the
offense Is a peace officer, as defined in section 2935.D1 of the Revlsed Code, or an investlgator of the
bureau of criminal Identification and investigation, as defined in sectlon 2903.11 of the Revised Code,
with respect to the portion of the sentence Imposed pursuant to division (D)(5) of section 2929.14 of
the Revised Code;



04/16/2007 12:23 2164436911 PUBLIC DEFENDER PAGE 28/50

(14) A violation of division (A)(1) or (2) of section 2903.06 of the Revised Code if the offender has
been convicted of or pleaded gullty to three or more vioiatlons of dlvision (A) or (B) of sectlon 4511.19
of the Revlsed Code or an equivalent offense, as defined in section 2941.1415 of the Revised Code, or
three or more violations of any combination of those divisions and offenses, with respect to the
portion of the sentence Imposed pursuant to dlvlslon ( D)(6) of section 2929.14 of the Revised Code.

(G) Notwithstanding divisions (A) to (E) of this section, if an offender is being sentenced for a fourth
degree felony OVI offense or for a third degree felony OVI offense, the court shall impose upon the
offender a mandatory term of local incarceration or a mandatory prison term in accordance with the
following:

(1) If the offender is being sentenced for a fourth degree felony OVI offense and if the offender has
not been convicted of and has not pleaded guilty to a specification of the type described in section
2941.1413 of the Revised Code, the court may Impose upon the offender a mandatory term of local
incarceration of sixty days or one hundred twenty days as specified in division (G)(1)(d) of section
4511.19 of the Revised Code. The court shall not reduce the term pursuant to section 2929.20,
2967.193, or any other provlsion of the Revlsed Code. The court that imposes a mandatory term of
local incarceration under this division shall specify whether the term is to be served in a jail, a
community-based correctional facility, a halfway house, or an alternative residential facility, and the
offender shall serve the term in the type of facility specified by the court. A mandatory term of local
incarceration imposed under division (G)(1) of this section is not subject to extension under section
2967.11 of the Revised Code, to a period of post-release control under sectlon 2967.28 of the Revised
Code, or to any other Revised Code provision that pertains to a prison term except as provided in
division (A)(1) of this section.

(2) If the offender is being sentenced for a third degree felony OVI offense, or if the offender is being
sentenced for a fourth degree felony OVI offense and the court does not Impose a mandatory term of
locai incarceration under division (G)(1) of this sectlon, the court shall impose upon the offender a
mandatory prison term of one, two, three, four, or five years if the offender also is convicted of or also
pleads guilty to a speciflcatlon of the type described in section 2941.1413 of the Revised Code or shall
Impose upon the offender a mandatory prison term of sixty days or one hundred twenty days as
speclFled in division (G)(1)(d) or (e) of section 4511.19 of the Revised Code If the offender has not
been convicted of and has not pleaded guilty to a speciflcatlon of that type. The court shall not reduce
the term pursuant to section 2929.20, 2967.193, or any other provision of the Revised Code. The
offender shall serve the one-, two-, three-, four-, or five-year mandatory prlson term consecutlvety to
and prior to the prison term imposed for the underlying offense and consecutively to any other
mandatory prison term Imposed in relation to the offense. In no case shall an offender who once has
been sentenced to a mandatory term of local incarceration pursuant to division (G)(1) of thls sectlon
for a fourth degree felony OVI offense be sentenced to another mandatory term of local incarceration
under that division for any vlolatlon of dlvlsion (A) of section 4511.19 of the Revlsed Code. In addition
to the mandatory prison term descrlbed In dlvislon (G)(2) of this section, the court may sentence the
offender to a communlty control sanction under section 2929.16 or 2929.17 of the Revised Code, but
the offender shall serve the prison term prior to serving the community control sanctlon. The
department of rehabilitation and correction may place an offender sentenced to a mandatory prison
term under this dlvision in an intensive program prison established pursuant to section 5120.033 of
the Revised Code if the department gave the sentencing judge prior notice of its Intent to place the
offender In an Intenslve program prlson establlshed under that section and if the judge did not notify
the department that the judge disapproved the placement. Upon the establishment of the initial
intensive program prison pursuant to section 5120.033 of the Revised Code that Is prlvately operated
and managed by a contractor pursuant to a contract entered Into under section 9,06 of the Revised
Code, both of the following apply:

(a) The department of rehabilitation and correction shall make a reasonable effort to ensure that a
sufficient number of offenders sentenced to a mandatory prlson term under this division are placed in
the privately operated and managed prison so that the prlvateiy operated and managed prison has full
occupancy.
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(b) Unless the privately operated and managed prison has full occupancy, the department of
rehabilitation and correction shall not place any offender sentenced to a mandatory prison term under
this division in any Intensive program prison established pursuant to section 5120.033 of the Revised
Code other than the privately operated and managed prison.

(H) If an offender is being sentenced for a sexually oriented offense committed on or after January 1,
1997, the judge shall require the offender to submit to a DNA specimen collection procedure pursuant
to section 2901.07 of the Revlsed Code If either of the following applies:

(1) The offense was a violent sex offense or a designated homicide, assault, or kldnapping offense
and, In relation to that offense, the offender was adjudicated a sexually violent predator.

(2) The offense was a violatlon of dlvlslon (A)(1)(b) of section 2907.02 of the Revised Code committed
on or after the effective date of this amendment.

(3) The offense was attempted rape committed on or after the effective date of this amendment, and
the offender also was convicted of or pleaded guilty to a specification of the type described In section
2941.1418, 2941.1419, or 2941.1420 of the Revised Code.

(4) The judge imposing sentence for the sexually orlented offense determines pursuant to divislon (B)
of section 2950.09 of the Revised Code that the offender is a sexual predator.

(I) If an offender is being sentenced for a sexually orlented offense that is not a registration-exempt
sexually oriented offense or for a child-victim oriented offense committed on or after January 1, 1997,
the judge shall include in the sentence a summary of the offender's dutles Imposed under sections
2950.04, 2950.041, 2950.05, and 2950.06 of the Revised Code and the duration of the duties. The
judge shall inform the offender, at the time of sentencing, of those duties and of their duration and, if
required under division (A)(2) of section 2950.03 of the Revised Code, shall perfbrm the duties
specified in that section.

())(1) Except as provided in division (J)(2) of this section, when considering sentencing factors under
this section in relation to an offender who Is convlcted of or pleads guilty to an attempt to commit an
offense in violation of sectlon 2923.02 of the Revised Code, the sentencing court shall consider the
factors applicable to the felony category of the violation of sectlon 2923.02 of the Revised Code
instead of the factors applicable to the felony category of the offense attempted.

(2) When considering sentencing factors under this section in relation to an offender who Is convicted
of or pleads guilty to an attempt to commit a drug abuse offense for which the penalty Is determined
by the amount or number of unit doses of the controlled substance involved in the drug abuse offense,
the sentencing court shall consider the factors applicable to the felony category that the drug abuse
offense attempted would be If that drug abuse offense had been commltted and had Involved an
amount or number of unit doses of the controlled substance that Is within the next lower range of
controlled substance amounts than was Involved in the attempt.

(K) As used in this section, "drug abuse offense" has the same meaning as in section 2925.01 of the
Revised Code.

(L) At the time of sentencing an offender who Is a sexual predator for any sexually oriented offense, If
the offender does not serve a prison term or jail term, the court may require that the offender be
monitored by means of a global positioning device. If the court requires such monitoring, the cost of
monitoring shall be borne by the offender. If the offender is indigent, the cost of compliance shall be
paid by the crlme vlctlms reparations fund.

Effective Date: 07-31-2003; 06-01-2004; 09-23-2004; 04-29-2005; 08-03-2006; 01-02-2007; 01-
04-2007; 04-04-2007
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(A) Except as provided in division (C), (D)(1), (D)(2), (D)(3), (D)(4), (D)(5), (D)(6), (G), or (L) of this
section and except in relation to an offense for which a sentence of death or life Imprisonment is to be
imposed, if the court Imposing a sentence upon an offender for a felony elects or is required to Impose
a prison term on the offender pursuant to this chapter, the court shall impose a definite prison term
that shall be one of the following:

(1) For a felony of the first degree, the prison term shall be three, fourr five, slx, seven, eight, nlne, or
ten years.

(2) For a felony of the second degree, the prison term shall be two, three, four, five, six, seven, or
eight years.

(3) For a felony of the third degree, the prlson term shall be one, two, three, four, or five years.

(4) For a felony of the fourth degree, the prison term shall be six, seven, elght, nine, ten, eleven,
twelve, thirteen, fourteen, fifteen, sixteen, seventeen, or eighteen months.

(5) For a felony of the fifth degree, the prison term shall be six, seven, eight, nine, ten, eleven, or
twelve months.

(B) Except as provided in division (C), (D)(1), (D)(2), (D)(3), (D)(5), (D)(6), (G), or (L) of this
section, in sectlon 2907.02 or 2907,05 of the Revised Code, or in Chapter 2925. of the Revised Code,
if the court Imposing a sentence upon an offender for a felony elects or is required to impose a prison
term on the offender, the court shall impose the shortest prison term authorized for the offense
pursuant to division (A) of this section, unless one or more of the following applies:

(1) The offender was serving a prison term at the time of the offense, or the offender previously had
served a prison term.

(2) The court finds on the record that the shortest prison term will demean the seriousness of the
offender's conduct or will not adequately protect the public from future crime by the offender or
others.

(C) Except as provided in division (G) or (L) of this section or in Chapter 2925. of the Revised Code,
the court Imposing a sentence upon an offender for a felony may impose the longest prison term
authorized for the offense pursuant to division (A) of this section only upon offenders who committed
the worst forms of the offense, upon offenders who pose the greatest Ilkellhood of committing future
crimes, upon certaln major drug offenders under division (D)(3) of this section, and upon certain
repeat violent offenders in accordance with division (D)(2) of this section.

(D)(1)(a) Except as provided in divlslon (D)(1)(e) of this section, If an offender who Is convicted of or
pleads guilty to a felony also Is convicted of or pleads guilty to a specification of the type described In
sectlon 2941.141, 2941.144, or 2941.145 of the Revised Code, the court shall impose on the offender
one of the following prison terms:

(i) A prlson term of six years if the specification is of the type described in sectlon 2941.144 of the
Revised Code that charges the offender with having a firearm that is an automatic frearm or that was
equipped with a flrearm muffler or silencer on or about the offender's person or under the offender's
control while committing the felony;

(li) A prison term of three years if the speciflcatlon is of the type descrlbed in section 2941.145 of the
Revised Code that charges the offender with having a flrearm on or about the offender's person or
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under the offender's control while committing the offense and displaying the flrearm, brandishing the
firearm, Indicating that the offender possessed the flrearm, or using It to facilitate the offense;

(iii) A prison term of one year if the specification is of the type described In sectlon 2941.141 of the
Revised Code that charges the offender with having a firearm on or about the offender's person or
under the offender's control while committing the felony.

(b) If a court imposes a prison term on an offender under division (D)(1)(a) of this section, the prison
term shall not be reduced pursuant to sectlon 2929.20, section 2967.193, or any other provision of
Chapter 2967. or Chapter 5120. of the Revlsed Code. A court shall not Impose more than one prlson
term on an offender under division (D)(1)(a) of this section for felonies commltted as part of the same
act or transaction.

(c) Except as provided in division (D)(1)(e) of this section, if an offender who is convicted of or pleads
guilty to a violation of section 2923.161 of the Revised ode or to a felony that Includes, as an
essentlal element, purposely or knowingly causing or atteinIpting to cause the death of or physical
harm to another, also is convicted of or pleads guilty to a speclflcatlan of the type descrlbed in section
2941.146 of the Revised Code that charges the offender wlth committing the offense by discharging a
firearm from a motor vehicle other than a manufactured horfie, the court, after Imposing a prison term
on the offender for the violation of section 2923.161 of the Revised Code or for the other felony
offense under division (A), (D)(2), or (D)(3) of this section; shall impose an additional prison term of
five years upon the offender that shall not be reduced pursuant to section 2929.26, sectlon 2967.193,
or any other provislon of Chapter 2967. or Chapter 5120: of the Revised Code. A court shall not
impose more than one additional prison term on an offendpr under divlslon (D)(1)(c) of this section
for felonies committed as part of the same act or transactidn. If a court imposes an addltlonal prison
term on an offender under division (D)(1)(c) of this section relative to an offense, the court also shall
impose a prison term under dlvislon (D)(1)(a) of this sectibn relatlve to the same offense, provlded
the crlterla specified in that division for Imposing an additional prlson term are satisfied relative to the
offender and the offense.

(d) If an offender who is convicted of or pleads guilty to an offense of violence that Is a felony also is
convicted of or pleads guilty to a speciflcatlon of the type described In sectlon 2941.1411 of the
Revlsed Code that charges the offender with wearing or cbrrying body armor while committing the
felony offense of vlolence, the court shall impose on the 6ffender a prison term of two years. The
prison term so imposed shall not be reduced pursuant to section 2929.20, section 2967.193, or any
other provision of Chapter 2967. or Chapter 5120. of the Revised Code. A court shall not Impose more
than one prison term on an offender under division (D)(1)(d) of this section for felonies commltted as
part of the same act or transaction. If a court Imposes an additional prlson term under division
(D)(1)(a) or (c) of this section, the court Is not precluded from Imposing an addltlonal prison term
under division (D)(1)(d) of thls section.

(e) The court shall not Impose any of the prison terms described in division (D)(1)(a) of this section or
any of the additional prison terms described in division (D)(1)(c) of this section upon an offender for a
violation of section 2923.12 or 2923.123 of the Revlsed Code. The court shall not Impose any of the
prison terms described in division (D)(1)(a) of this section or any of the addltional prison terms
described in division (D)(1)(c) of this section upon an offender for a violation of section 2923.13 of the
Revised Code unless all of the following apply:

(i) The offender previously has been convlcted of aggravated murder, murder, or any felony of the
first or second degree.

(ii) Less than five years have passed since the offender was released from prison or post-release
control, whichever Is later, for the prior offense.

(f) If an offender is convicted of or pleads guilty to a felorly that includes, as an essential element,
causing or attempting to cause the death of or physlcal harm to another and also Is convlcted of or
pleads guilty to a specification of the type described In sedtion 2941.1412 of the Revised Code that
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charges the offender with committing the offense by dlscharging a firearm at a peace officer as
defined in section 2935.01 of the Revised Code or a corrections officer as deflned in section 2941.1412
of the Revised Code, the court, after Imposing a prison term on the offender for the felony offense
under division (A), (D)(2), or (D)(3) of this section, shall impose an additlonal prison term of seven
years upon the offender that shall not be reduced pursuant to sectlon 2929.20, section 2967.193, or
any other provision of Chapter 2967. or Chapter 5120. of the Revised Code. A court shall not impose
more than one addltlonal prison term on an offender under division (D)(1)(f) of this section for
felonies committed as part of the same act or transaction. If a court imposes an additional prlson term
on an offender under division (0)(1)(f) of this section relative to an offense, the c.ourt shall not Impose
a prison term under divlsion (D)(1)(a) or (c) of this section relative to the same offense.

(2)(a) If division (D)(2)(b) of this section does not apply, the court may Impose on an offender, In
addition to the longest prison term authorized or required for the offense, an additional definite prison
term of one, two, three, four, five, six, seven, eight, nine, or ten years if all of the following criteria
are met:

(1) The offender is convicted of or pleads guilty to a speclFlcatlon of the type descrlbed In section
2941.149 of the Revised Code that the offender is a repeat violent offender.

(ii) The offense of which the offender currently is convicted or to whlch the offender currently pleads
guilty Is aggravated murder and the court does not impose a sentence of death or life imprlsonment
without parole, murder, terrorlsm and the court does not Impose a sentence of Ilfe Imprisonment
without parole, any felony of the first degree that is an offense of violence and the court does not
impose a sentence of life imprisonment without parole, or any felony of the second degree that Is an
offense of violence and the trier of fact finds that the offense Involved an attempt to cause or a threat
to cause serious physlcal harm to a person or resulted In serious physical harm to a person.

(iii) The court Imposes the longest prison term for the offense that Is not Ilfe Imprisonment without
parole.

(iv) The court finds that the prison terms imposed pursuant to division ( D)(2)(a)(ili) of this section
and, if applicable, division (D)(1) or (3) of this section are Inadequate to punish the offender and
protect the public from future crime, because the appllcable factors under section 2929.12 of the
Revised Code Indlcating a greater likelihood of recidlvlsm outweigh the applicable factors under that
sectlon indicating a lesser likellhood of recldivism.

(v) The court finds that the prison terms imposed pursuant to division (D)(2)(a)(iii) of thls section
and, if appficable, division (D)(1) or (3) of this section are demeaning to the seriousness of the
offense, because one or more of the factors under sectlon 2929.12 of the Revised Code Indlcating that
the offender's conduct is more serious than conduct normally constituting the offense are present, and
they outweigh the applicable factors under that section Indicating that the offender's conduct Is less
serious than conduct normally constltuting the offense.

(b) The court shall impose on an offender the longest prlson term authorized or requlred for the
offense and shall impose on the offender an addltlonal definite prison term of one, two, three, four,
five, six, seven, eight, nine, or ten years if all of the following criterla are met:

(1) The offender is convicted of or pleads guilty to a specification of the type described in sectlon
2941.149 of the Revised Code that the offender is a repeat violent offender.

(ii) The offender within the preceding twenty years has been convicted of or pleaded guilty to three or
more offenses described in division (DD)(1) of section 2929,01 of the Revised Code, Including all
offenses described in that division of which the offender is convicted or to whlch the offender pleads
guilty in the current prosecutlon and all offenses described in that division of whlch the offender
previously has been convlcted or to which the offender previously pleaded guilty, whether prosecuted
together or separately.
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(iii) The offense or offenses of which the offender currently Is convicted or to which the offender
currently pleads guilty is aggravated murder and the court does not impose a sentence of death or life
Imprisonment without parole, murder, terrorism and the court does not impose a sentence of life
imprisonment wlthout parole, any felony of the flrst degree that Is an offense of vlolence and the court
does not impose a sentence of life imprlsonment without parole, or any felony of the second degree
that is an offense of violence and the trier of fact finds that the offense involved an attempt to cause
or a threat to cause serious physical harm to a person or resulted in serious physical harm to a
person.

(c) For purposes of dlvlslon (D)(2)(b) of this section, two or more offenses committed at the same
time or as part of the same act or event shall be considered one offense, and that one offense shall be
the offense with the greatest penalty.

(d) A sentence Imposed under division (D)(2)(a) or (b) of this section shall not be reduced pursuant to
sectlon 2929.20 or sectlon 2967.193, or any other provision of Chapter 2967. or Chapter 5120, of the
Revised Code. The offender shall serve an additional prlson term imposed under thls section
consecutively to and prior to the prlson term imposed for the underlying offense.

(e) When imposing a sentence pursuant to division (D)(2)(a) or (b) of this section, the court shall
state Its findings explaining the imposed sentence.

(3)(a) Except when an offender commits. a violatlon of section 2903.01 or 2907.02 of the Revised
Code and the penalty Imposed for the violation Is life imprisonment or commits a vlolatlon of section
2903.02 of the Revised Code, if the offender commits a vlolation of section 2925.03 or 2925.11 of the
Revised Code and that section classifies the offender as a major drug offender and requires the
imposition of a ten-year prison term on the offender, if the offender commits a felony violatlon of
sectlon 2925.02, 2925.04, 2925.05, 2925.36, 3719.07, 3719,08, 3719.16, 3719.161, 4729.37, or
4729.61, division (C) or (D) of section 3719.172, division (C) of section 4729.51, or division (J) of
section 4729.54 of the Revised Code that includes the sale, offer to sell, or possession of a schedule I
or II controlled substance, with the exception of marihuana, and the court Imposing sentence upon the
offender flnds that the offender is guilty of a speciflcation of the type described in sectlon 2941.1410
of the Revised Code charging that the offender is a major drug offender, If the court imposing
sentence upon an offender for a felony finds that the offender is gullty of corrupt actlvlty wlth the
most serious offense In the pattern of corrupt activity being a felony of the first degree, or if the
offender Is gullty of an attempted violation of section 2907.02 of the Revlsed Code and, had the
offender completed the violatlon of section 2907.02 of the Revised Code that was attempted, the
offender would have been subject to a sentence of life imprisonment or life imprisonment without
parole for the violation of section 2907.02 of the Revised Code, the court shall impose upon the
offender for the felony violation a ten-year prlson term that cannot be reduced pursuant to section
2929.20 or Chapter 2967. or 5120. of the Revised Code.

(b) The court imposing a prison term on an offender under divlslon (D)(3)(a) of this section may
impose an addltlonal prison term of one, two, three, four, five, six, seven, eight, nlne, or ten years, if
the court, with respect to the term imposed under division (D)(3)(a) of this section and, If applicable,
divisions (D)(1) and (2) of this section, makes both of the findings set forth in divisions (D)(2)(a)(iv)
and (v) of this sectlon.

(4) If the offender is beirig sentenced for a third or fourth degree felony OVI offense under dlvlsion
(G)(2) of section 2929.13 of the Revised Code, the sentencing court shall impose upon the offender a

mandatory prison term in accordance with that division. In addition to the mandatory prison term, If

the offender is being sentenced for a fourth degree feiony OVI offense, the court, notwithstanding
division (A)(4) of this section, may sentence the offender to a deflnlte prlson term of not less than six
months and not more than thirty months, and if the offender is being sentenced for a third degree
ferony OvI offense, the sentencing court may sentence the offender to an addltlonal prison term of
any duration specified in dlvlslon (A)(3) of this section. In either case, the addltlonal prison term

imposed shall be reduced by the sixty or one hundred twenty days Imposed upon the offender as the
mandatory prison term. The total of the additional prlson term imposed under divislon (D)(4) of this

A-32



04/16/2007 12:23 2164436911 PUBLIC DEFENDER PAGE 34/50

section plus the sixty or one hundred twenty days imposed as the mandatory prison term shall equal a
definite term In the range of six months to thirty months for a fourth degree felony OVI offense and
shall equal one of the authorized prison terms specified In division (A)(3) of this section for a third
degree felony OVI offense. If the court Imposes an addltional prison term under division (D)(4) of this
section, the offender shall serve the additional prison term after the offender has served the
mandatory prison term requlred for the offense. In addition to the mandatory prison term or
mandatory and additional prison term imposed as described in divlslon (D)(4) of this sectlon, the court
also may sentence the offender to a community control sanction under section 2929.16 or 2929.17 of
the Revised Code, but the offender shall serve all of the prison terms so imposed prior to serving the
communlty control sanction.

If the offender Is being sentenced for a fourth degree felony OVI offense under division (G)(1) of
section 2929.13 of the Revised Code and the court Imposes a mandatory term of local incarceration,
the court may Impose a prison term as descrlbed in division (A)(1) of that section.

(5) If an offender is convicted of or pleads guilty to a violation of division (A)(1) or (2) of section
2903;06 of the Revised Code and also is convicted of or pleads guilty to a specification of the type
described in section 2941.1414 of the Revised Code that charges that the vlctlm of the offense is a
peace officer, as defined in sectlon 2935.01 of the Revised Code, or an Investigator of the bureau of
criminal identlflcation and investigation, as defined in section 2903.11 of the Revised Code, the court
shall Impose on the offender a prison term of flve years. If a court imposes a prison term on an
offender under division (D)(5) of this section, the prison term shall not be reduced pursuant to section
2929.20, section 2967.193, or any other provision of Chapter 2967. or Chapter 5120. of the Revised
Code. A court shall not impose more than one prison term on an offender under division (D)(5) of this
section for felonies committed as part of the same act.

(6) If an offender is convicted of or pleads guilty to a violation of division (A)(1) or (2) of sectlon
2903.06 of the Revised Code and also is convicted of or pleads guilty to a speclflcation of the type
described in section 2941.1415 of the Revised Code that charges that the offender prevlously has
been convicted of or pleaded guilty to three or more violations of divislon (A) or (B) of section 4511.19
of the Revlsed Code or an equivalent offense, as defined in section 2941.1415 of the Revised Code, or
three or rnore violatlons of any combination of those divisions and offenses, the court shall Impose on
the offender a prison term of three years. If a court imposes a prison term on an offender under
division (D)(6) of this section, the prlson term shall not be reduced pursuant to sectlon 2929.20,
sectlon 2967.193, or any other provlslon of Chapter 2967. or Chapter 5120. of the Revised Code. A
court shall not impose more than one prison term on an offender under divlslon (D)(6) of this sectlon
for felonies committed as part of the same act.

(E)(1)(a) Subject to divislon (E)(1)(b) of this section, If a mandatory prison term is Imposed upon an
offender pursuant to division (D)(1)(a) of this section for having a firearm on or about the offender's
person or under the offender's control while committing a felony, if a mandatory prison term is
imposed upon an offender pursuant to division (D)(1)(c) of this section for committing a felony
specified in that division by discharging a firearm from a motor vehlcle, or If both types of mandatory
prison terms are imposed, the offender shall serve any mandatory prison term imposed under either
division consecutively to any other mandatory prison term imposed under either dlvision or under
division (D)(1)(d) of this section, consecutively to and prior to any prison term Imposed for the
underlying felony pursuant to divlslon (A), (D)(2), or (D)(3) of this section or any other section of the
Revised Code, and consecutively to any other prison term or mandatory prison term prevlously or
subsequently imposed upon the offender.

(b) If a mandatory prison term is imposed upon an offender pursuant to division (D)(1)(d) or this
section for wearing or carrying body armor while committing an offense of violence that is a felony,
the offender shall serve the mandatory term so imposed consecutively to any other mandatory prison
term imposed under that division or under divlsion (D)(1)(a) or (c) of this section, consecutively to
and prior to any prison term imposed for the underlying felony under division (A), (D)(2), or (D)(3) of
this sectlon or any other sectlon of the Revlsed Code, and consecutively to any other prison term or
mandatory prison term previously or subsequently imposed upon the offender.
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(c) If a mandatory prison term Is Imposed upon an offender pursuant to division (D)(1)(f) of this
section, the offender shall serve the mandatory prison term so Imposed consecutively to and prior to
any prison term imposed for the underlying felony under division (A), (D)(2), or (D)(3) of thfs section
or any other section of the Revised Code, and consecutively to any other prison term or mandatory
prison term previously or subsequently imposed upon the offender.

(2) If an offender who is an inmate In a jail, prison, or other residential detention facility violates
section 2917.02, 2917.03, 2921.34, or 2921.35 of the Revlsed Code, if an offender who is under
detention at a detention facility commits a felony violation of sectlon 2923.131 of the Revised Code, or
If an offender who is an inmate in a jail, prison, or other residential detention faclllty or is under
detention at a detention facility commits another felony while the offender is an escapee in violation of
section 2921.34 of the Revised Code, any prison term Imposed upon the offender for one of those
violations shall be served by the offender consecutively to the prison term or term of Imprlsonment
the offender was serving when the offender commltted that offense and to any other prison term
previously or subsequently imposed upon the offender.

(3) If a prison term Is Imposed for a violation of division (B) of section 2911.01 of the Revised Code, a
violation of division (A) of section 2913.02 of the Revised Code in which the stolen property Is a
firearm or dangerous ordnance, or a felony violation of division (B) of section 2921.331 of the Revlsed
Code, the offender shall serve that prison term consecutively to any other prison term or mandatory
prison term previously or subsequently Imposed upon the offender.

(4) If multiple prison terms are imposed on an offender for convictions of multiple offenses, the court
may require the offender to serve the prison terms consecutively if the court Flnds that the
consecutive service Is necessary to protect the public from future crime or to punish the offender and
that consecutive sentences are not dlsproportlonate to the seriousness of the offender's conduct and
to the danger the offender poses to the publlc, and if the court also flnds any of the following:

(a) The offender committed one or more of the multipie offenses while the offender was awalting trial
or sentencing, was under a sanction Imposed pursuant to section 2929.16, 2929.17, or 2929,18 of the
Revised Code, or was under post-release control for a prior offense.

(b) At least two of the multiple offenses were commltted as part of one or more courses of conduct,
and the harm caused by two or more of the multiple offenses so committed was so great or unusual
that no single prison term for any of the offenses committed as part of any of the courses of conduct
adequately reflects the seriousness of the offender's conduct.

(c) The offender's history of criminal conduct demonstrates that consecutive sentences are necessary
to protect the public from future crime by the offender.

(5) If a mandatory prlson term Is Imposed upon an offender pursuant to division (D)(5) or (6) of this
section, the offender shall serve the mandatory prison term consecutively to and prlor to any prison
term imposed for the underlying vlolatlon of division (A)(1) or (2) of section 2903.06 of the Revlsed
Code pursuant to division (A) of this sectlon or section 2929.142 of the Revised Code. If a mandatory
prison term is imposed upon an offender pursuant to division (D)(5) of this section, and If a
mandatory prison term also is imposed upon the offender pursuant to dlvislon (D)(6) of this section in
relatlon to the same violation, the offender shall serve the mandatory prison term imposed pursuant
to division (D)(5) of thls section consecutively to and prior to the mandatory prison term Imposed
pursuant to division (D)(6) of this sectlon and consecutively to and prior to any prlson term Imposed
for the underlying vlolation of division (A)(1) or (2) of section 2903.06 of the Revised Code pursuant
to division (A) of this section or section 2929.142 of the Revised Code.

(6) When consecutive prison terms are imposed pursuant to dlvfslon (E)(1), (2), (3), (4), or (5) of this
section, the term to he served is the aggregate of all of the terms so Imposed.
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(F)(1) If a court Imposes a prison term for a felony of the first degree, for a felony of the second
degree, for a felony sex offense, or for a felony of the third degree that Is not a felony sex offense and
In the commission of which the offender caused or threatened to cause physical harm to a person, it
shall include in the sentence a requirement that the ofrender be subject to a period of post-release
control after the offender's release from imprlsonment, in accordance wlth that divlslon. If a court
imposes a sentence Including a prison term of a type described in this division on or after ]uly 11,
2006, the failure of a court to Include a post-release control requirement in the sentence pursuant to
thfs division does not negate, limit, or otherwise affect the mandatory period of post-release control
that is required for the offender under division ( B) of section 2967.28 of the Revised Code. Section
2929.191 of the Revised Code applies if, prior to July 11, 2006, a court imposed a sentence Including
a prison term of a type described in this division and failed to Include in the sentence pursuant to this
divislon a statement regarding post-release control.

(2) If a court imposes a prison term for a felony of the third, fourth, or fifth degree that is not subject
to division (F)(1) of this section, it shall Include in the sentence a requirement that the offender be
subject to a period of post-release control after the offender's release from imprisonment, in
accordance with that division, if the parole board determines that a perlod of post-release control is
necessary. Section 2929.191 of the Revised Code applies if, prior to July 11, 2006, a court imposed a
sentence including a prison term of a type described In this dlvlsion and falled to include in the
sentence pursuant to this division a statement regarding post-release control.

(G) If a person is convicted of or pleads guilty to a vlolent sex offense or a designated homlclde,
assault, or kidnapping offense and, in relation to that offense, the offender Is adjudicated a sexually
vlolent predator, if a person Is convicted of or pleads guilty to a vlolation of divislon (A)(1)(b) of
section 2907,02 of the Revised Code commltted on or after the effectlve date of thls amendment and
either the court does not impose a sentence of llfe without parole when authorized pursuant to
division (B) of section 2907.02 of the Revised Code or division (B) of section 2907.02 of the Revised
Code provides that the court shall not sentence the offender pursuant to section 2971.03 of the
Revised Code, or If a person Is convicted of or pleads guilty to attempted rape commltted on or after
the effective date of this amendment and a specification of the type described In section 2941.1418,
2941.1419, or 2941.1420 of the Revlsed Code, the court shall Impose sentence upon the offender in
accordance with section 2971.03 of the Revlsed Code, and Chapter 2971. of the Revlsed Code applles
regarding the prison term or term of Ilfe imprisonment without parole imposed upon the offender and
the service of that term of imprisonment.

(H) If a person who has been convicted of or pleaded guilty to a felony Is sentenced to a prison term
or term of imprlsonment under this section, sections 2929.02 to 2929.06 of the Revised Code, sectlon
2929.142 of the Revised Code, section 2971.03 of the Revised Code, or any other provision of law,
sectlon 5120.163 of the Revised Code applies regarding the person while the person Is confined in a
state correctional institutlon.

(I) If an offender who is convicted of or pleads gullty to a felony that is an offense of violence also is
convicted of or pleads guilty to a specification of the type described In section 2941.142 of the Revised
Code that charges the offender with having committed the felony whlle participating In a criminal
gang, the court shall Impose upon the offender an addltlonal prison term of one, two, or three years.

(7) If an offender who is convlcted of or pleads guilty to aggravated murder, murder, or a felony of the
first, second, or third degree that is an offense of violence also is convicted of or pleads guilty to a
speciflcation of the type described In section 2941.143 of the Revised Code that charges the offender
wlth having commltted the offense in a school safety zone or towards a person in a school safety
zone, the court shall Impose upon the offender an additional prison term of two years. The offender
shall serve the additional two years consecutlvely to and prlor to the prlson term imposed for the
underlying offense.

(K) At the time of sentencing, the court may recommend the offender for placement in a program of
shock Incarceration under section 5120.031 of the Revised Code or for placement in an Intensive
program prison under section 5120.032 of the Revised Code, disapprove placement of the offender in
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a program of shock incarceration or an intensive program prison of that nature, or make no
recommendation on placement of the offender. In no case shall the department of rehabilltatlon and
correctlon place the offender In a program or prison of that nature unless the department determines
as specified In section 5120.031 or 5120.032 of the Revised Code, whlchever Is applicable, that the
offender Is eligible for the placement.

If the court disapproves placement of the offender In a program or prison of that nature, the
department of rehabllitation and correctlon shall not place the offender In any program of shock
incarceration or Intensive program prison.

If the court recommends placement of the offender In a program of shock Incarceratlon or in an
intensive program prison, and if the offender is subsequently placed in the recommended program or
prison, the department shall notify the court of the placement and shall Include wlth the notice a brief
description of the placement.

If the court recommends placement of the offender in a program of shock incarceratlon or in an
intensive program prison and the department does not subsequently place the offender in the
recommended program or prison, the department shall send a notice to the court indlcating why the
offender was not placed In the recommended program or prison.

If the court does not make a recommendation under this dlvision with respect to an offender and if the
department determines as specified in section 5120.031 or 5120.032 of the Revised Code, whichever
is applicable, that the offender is ellglble for placement in a program or prlson of that nature, the
department shall screen the offender and determine if there is an available program of shock
incarceration or an intensive program prison for which the offender is suited. If there Is an available
program of shock incarceratlon or an intensive program prison for which the offender Is suited, the
department shall notify the court of the proposed placement of the offender as specified In section
5120.031 or 5120.032 of the Revised Code and shall include with the notice a brief descrlptlon of the
placement. The court shall have ten days from receipt of the notice to disapprove the placement.

(L) If a person is convicted of or pleads guilty to aggravated vehicular homiclde in violation of division
(A)(1) of section 2903.06 of the Revised Code and divislon (B)(2)(c) of that sectlon applies, the
person shall be sentenced pursuant to section 2929.142 of the Revised Code.

Effective Date: 04-08-2004; 06-01-2004; 09-23-2004; 04-29-2005; 07-11-06; 08-03-2006; 01-02-
2007; 01-04-2007; 04-04-2007
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2941.145 Firearm displayed, brandished, indicated that
offender possessed the firearm, or used it to facilitate
offense specification.

(A) Imposition of a three-year mandatory prison term upon an offender under division (D)(1)(a) of
section 2929.14 of the Revised Code is precluded unless the indictment, count in the Indictment, or
informatlon charging the offense specifies that the offender had a firearm on or about the offender's
person or under the offender's control while committing the offense and displayed the flrearm,
brandished the firearm, indlcated that the offender possessed the firearm, or used It to facilitate the
offense. The speclficatlon shall be stated at the end of the body of the Indlctment, count, or
information, and shall be stated In substantially the following form:

"SPECIFICATION (or, SPECIFICATION TO THE FIRST COUNT). The Grand Jurors (or Insert the person's
or the prosecuting attorney's name when appropriate) further flnd and specify that (set forth that the
offender had a firearm on or about the offender's person or under the offender's control whlle
committing the offense and displayed the firearm, brandished the firearm, indicated that the offender
possessed the firearm, or used it to facitltate the offense)."

(B) Imposition of a three-year mandatory prison term upon an offender under division (D)(1)(a) of
section 2929.14 of the Revised Code is precluded if a court imposes a one-year or six-year mandatory
prison term on the offender under that division relative to the same felony.

(C) The specification described in division (A) of this section may be used in a delinquent child
proceeding In the manner and for the purpose described in section 2152.17 of the Revised Code.

(D) As used in this section, "firearm" has the same meaning as in section 2923.11 of the Revised
Code.

Effective Date: 01-01-2002
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(A) As used in this sectfon:

(1) "Monltored time" means the monitored time sanctlon speclfied in section 2929.17 of the Revised

Code.

(2) "Deadly weapon" and "dangerous ordnance" have the same meanings as in sectlon 2923.11 of the
Revised Code.

(3) "Felony sex offense" means a violatlon of a section contained in Chapter 2907. of the Revised
Code that Is a felony.

(B) Each sentence to a prison term for a felony of the first degree, for a felony of the second degree,
for a felony sex offense, or for a felony of the third degree that is not a felony sex offense and in the
commission of which the offender caused or threatened to cause physical harm to a person shall
include a requirement that the offender be subject to a period of post-release control imposed by the
parole board after the offender's release from Imprisonment. If a court imposes a sentence including a
prison term of a type described in this division on or after the effectlve date of thls amendment, the
failure of a sentencing court to notify the offender pursuant to dlvision (B)(3)(c) of sectlon 2929.19 of
the Revised Code of this requirement or to Include in the judgment of conviction entered on the
journal a statement that the offender's sentence includes this requirement does not negate, limit, or
otherwise affect the mandatory period of supervision that is required for the offender under this
division. Section 2929.191 of the Revlsed Code applles if, prior to the effective date of this
amendment, a court Imposed a sentence including a prison term of a type described in this division
and failed to notify the offender pursuant to division (B)(3)(c) of section 2929.19 of the Revised Code
regarding post-release control or to Include in the judgment of convictlon entered on the journal or In
the sentence pursuant to division (F)(1) of section 2929.14 of the Revised Code a statement regarding
post-release control. Unless reduced by the parole board pursuant to division (0) of this section when
authorized under that division, a perlod of post-release control required by thls dlvlslon for an offender
shall be of one of the following periods:

(1) For a felony of the first degree or for a felony sex offense, five years;

(2) For a felony of the second degree that is not a felony sex offense, three years;

(3) For a felony of the third degree that is not a felony sex offense and in the commission of which the
offender caused or threatened physical harm to a person, three years.

(C) Any sentence to a prison term for a felony of the third, fourth, or fifth degree that is not subject to
divlslon (B)(1) or (3) of this section shall include a requirement that the offender be subject to a
period of post-release control of up to three years after the offender's release from Imprisonment, If
the parole board, in accordance with dlvlslon (D) of thls section, determines that a period of post-
release control is necessary for that offender. Section 2929.191 of the Revised Code applies If, prior to
the effective date of this amendment, a court Imposed a sentence including a prison term of a type
descrlbed in this divlslon and failed to notify the offender pursuant to division (B)(3)(d) of sectlon
2929.19 of the Revised Code regarding post-release control or to include in the judgment of conviction
entered on the journal or in the sentence pursuant to division (F)(2) of section 2929.14 of the Revised
Code a statement regarding post-release control.

(D)(1) Before the prisoner Is released from Imprisonment, the parole board shall impose upon a
prisoner described in division (B) of this sectlon, may impose upon a prisoner described in dlvlsion (C)
of this section, and shall impose upon a prisoner descrlbed in division (3)(2)(b) of section 5120.031 or
In division (B)(1) of section 5120.032 of the Revised Code, one or more post-release control sanctions
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to apply during the prisoner's perlod of post-release control. Whenever the board imposes one or
more post-release control sanctions upon a prisoner, the board, in addition to Imposing the sanctions,
also shall include as a condition of the post-release control that the individual or felon not leave the
state without permission of the court or the individual's or felon's parole or probation officer and that
the Individual or felon abide by the law. The board may impose any other conditlons of release under a
post-release control sanction that the board considers appropriate, and the condltlons of release may
include any communlty residential sanction, community nonresidential sanctlon, or flnanclal sanction
that the sentencing court was authorized to impose pursuant to sections 2929.16, 2929.17, and
2929.18 of the Revised Code. Prior to the release of a prisoner for whom It will impose one or more
post-release control sanctions under this division, the parole board shall review the prisoner's criminal
history, all juvenile court adjudlcatlons Flnding the prisoner, while a juvenile, to be a delinquent chlld,
and the record of the prisoner's conduct whlle Imprisoned. The parole board shall consider any
recommendation regarding post-release control sanctions for the prisoner made by the office of
victims'services. After consldering those materials, the board shall determine, for a prisoner described
in division (B) of this section, divlslon (8)(2)(b) of section 5120.031, or division (B)(1) of section
5120.032 of the Revised Code, which post-release controi sanction or combinatlon of post-release
control sanctions is reasonable under the circumstances or, for a prisoner descrlbed In dlvlsion (C) of
this section, whether a post-release control sanction is necessary and, if so, which post-release control
sanction or combination of post-release control sanctions is reasonable under the circumstances. In
the case of a prisoner convicted of a felony of the fourth or flfth degree other than a felony sex
offense, the board shall presume that monitored time is the appropriate post-release control sanctlon
unless the board determines that a more restrictlve sanctlon Is warranted. A post-release control
sanction Imposed under this division takes effect upon the prisoner's release from imprisonment.

Regardless of whether the prisoner was sentenced to the prison term prior to, on, or after the
effective date of this amendment, prior to the release of a prisoner for whom it will impose one or
more post-release control sanctions under this dlvlsfon, the parole board shall notify the prlsoner that,
if the prisoner violates any sanction so imposed or any condition of post-release control described in
divlsion (B) of sectlon 2967.131 of the Revised Code that is imposed on the prisoner, the parole board
may impose a prison term of up to one-half of the stated prison term originally imposed upon the
prisoner.

(2) At any tlme after a prisoner is released from imprisonment and during the period of post-release
control applicable to the releasee, the adult parole authority may review the releasee's behavior under
the post-release control sanctions Imposed upon the releasee under thls sectlon. The authority may
determine, based upon the review and in accordance wlth the standards established under dlvlslon (E)
of this section, that a more restrictive or a less restrictive sanction is appropriate and may impose a
different sanctlon. Unless the period of post-release control was imposed for an offense described in
division (B)(1) of this section, the authority also may recommend that the parole board reduce the
duratlon of the period of post-release control imposed by the court. If the authorlty recommends that
the board reduce the duration of control for an offense descrlbed In division (B)(2), (B)(3), or (C) of
this section, the board shall review the releasee's behavior and may reduce the duration of the period
of control Impased by the court. In no case shall the board reduce the duration of the perlod of control
imposed by the court for an offense described in division (B)(1) of this section, and in no case shall
the board permlt the releasee to leave the state without permission of the court or the releasee's
parole or probation officer.

(E) The department of rehabilitation and correction, in accordance with Chapter 119. of the Revised
Code, shall adopt rules that do all of the following:

(1) Establish standards for the impositlon by the parole board of post-release control sanctions under
this section that are consistent with the overriding purposes and sentencing principles set forth in
sectlon 2929.11 of the Revised Code and that are appropriate to the needs of releasees;

(2) Establish standards by which the parole board can determine which prisoners described in division
(C) of this sectlon should be placed under a period of post-release control;
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(3) Establish standards to be used by the parole board in reducing the duration of the period of post-
release control imposed by the court when authorized under division (D) of this section, In imposing a
more restrictive post-release control sanction than monitored time upon a prisoner convicted of a
felony of the fourth or fifth degree other than a felony sex offense, or In imposing a less restrictive
control sanction upon a releasee based on the releasee's activities including, but not limited to,
remaining free from criminal activity and from the abuse of alcohol or other drugs, successfully
particlpating in approved rehabilitatlon programs, maintatning employment, and paying restitutlon to
the victim or meeting the terms of other flnancial sanctions;

(4) Establish standards to be used by the adult parole authority in modifying a releasee's post-release
control sanctions pursuant to division (D)(2) of this section;

(5) Establish standards to be used by the adult parole authority or parole board In imposing further
sanctions under division (F) of thls section on releasees who violate post-release control sanctions,
including standards that do the following:

(a) Classify violations according to the degree of seriousness;

(b) Define the clrcumstances under which formal actlon by the parole board Is warranted;

(c) Govern the use of evidence at violation hearings;

(d) Ensure procedural due process to an alleged violator;

(e) Prescribe nonresidential community control sanctions for most misdemeanor and technical
violations;

(f) Provide procedures for the return of a releasee to imprisonment for violatlons of post-release
control.

(F)(1) Whenever the parole board imposes one or more post-release control sanctions upon an
offender under this section, the offender upon release from imprlsonment shatl be under the general
Jurisdiction of the adult parole authortty and generally shall be supervised by the field servlces section
through its staff of parole and field ofFlcers as described in sectlon 5149.04 of the Revised Code, as if
the offender had been placed on parole. If the offender upon release from imprisonment violates the
post-release control sanction or any condltlons described in divislon (A) of sectlon 2967.131 of the
Revised Code that are Imposed on the offender, the public or prlvate person or entity that operates or
adminlsters the sanction or the program or activity that comprises the sanction shall report the
violation directly to the adult parole authority or to the officer of the authorlty who supervlses the
offender. The authorlty's officers may treat the offender as If the offender were on parole and in
violation of the parole, and otherwise shall comply with this section.

(2) If the adult parole authority determines that a releasee has violated a post-release control
sanction or any conditions described in division (A) of section 2967.131 of the Revised Code Imposed
upon the releasee and that a more restrictive sanction is appropriate, the authority may impose a
more restrictive sanction upon the releasee, In accordance with the standards established under
division (E) of this section, or may report the violation to the parole board for a hearing pursuant to
division (F)(3) of this section, The authority may not, pursuant to this divlsion, increase the duration
of the releasee's post-release control or Impose as a post-release control sanction a residential
sanction that includes a prison term, but the authority may Impose on the releasee any other
residential sanction, nonresidential sanction, or financial sanction that the sentenctng court was
authorized to impose pursuant to sections 2929.16, 2929.17, and 2929,18 of the Revlsed Code.

(3) The parole board may hold a hearing on any alleged violation by a releasee of a post-release
control sanction or any conditions described in dlvlslon (A) of section 2967.131 of the Revlsed Code
that are imposed upon the releasee. If after the hearing the board finds that the releasee violated the
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sanction or condition, the board may increase the duration of the releasee's post-release control up to
the maximum duration authorized by division (e) or (C) of this section or impose a more restrictive
post-release control sanction. When appropriate, the board may impose as a post-release control
sanction a residential sanction that includes a prison term. The board shall conslder a prison term as a
post-release control sanction imposed for a violation of post-release control when the violation
involves a deadly weapon or dangerous ordnance, physlcal harm or attempted serious physical harm
to a person, or sexual misconduct, or when the releasee committed repeated violatlons of post-release
control sanctions. The period of a prison term that is imposed as a post-release control sanction under
thls dlvlsfon shall not exceed nine months, and the maximum cumulative prison term for all violations
under this division shall not exceed one-half of the stated prison term originally Imposed upon the
offender as part of this sentence. The period of a prlson term that is imposed as a post-release control
sanction under this division shall not count as, or be credited toward, the remaining perlod of post-
release control.

If an offender is imprisoned for a felony committed while under post-release control supervision and is
again released on post-release control for a period of time determined by division (F)(4)(d) of this
section, the maximum cumulative prison term for all vlolatlons under this division shall not exceed
one-half of the total stated prison terms of the earlier felony, reduced by any prlson term
administratively Imposed by the parole board, plus one-half of the total stated prison term of the new
felony.

(4) Any period of post-release control shall commence upon an offender's actual release from prison.
If an offender Is serving an indefinite prison term or a life sentence In addition to a stated prison term,
the offender shall serve the period of post-release control In the following manner;

(a) If a period of post-release control is imposed upon the offender and if the offender also Is subject
to a perlod of parole under a life sentence or an indefinite sentence, and if the perlod of post-release
control ends prfor to the period of parole, the offender shall be supervlsed on parole. The offender
shall receive credit for post-release control supervision during the period of parole. The ofl`ender is not
eligible for Flnal release under section 2967.16 of the Revised Code until the post-release control
period otherwise would have ended.

(b) If a period of post-release control is imposed upon the offender and if the offender also Is subject
to a period of parole under an Indeflnite sentence, and if the period of parole ends prior to the period
of post-release control, the offender shall be supervised on post-release control. The requirements of
parole supervision shall be satlsFled during the post-release control period.

(c) If an offender Is subject to more than one period of post-release control, the perlod of post-release
control for all of the sentences shall be the period of post-release control that expires last, as
determined by the parole board. Periods of post-release control shall be served concurrently and shall
not be Imposed consecutively to each other.

(d) The period of post-release control for a releasee who commits a felony while under post-release
control for an earlier felony shall be the longer of the perlod of post-release control specified for the
new felony under division (6) or (C) of this section or the time remaining under the period of post-
release control imposed for the earlier felony as determined by the parole board.

Effective Date: 03-31-2003; 07-11-2006
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Rule 11 - Pleas, Rights Upon Plea

(A) Pleas. A defendant may plead not guilty, not guilty by reason of insanity, guilty or, witli the consent
of the court, no contest. A plea of not guilty by reason of insanity shall be made in writing by either the
defendant or the defendant's attorney. All other pleas may be made orally. Ilse pleas of not guilty and
not guilty by reason of insanity may be,joined. If a defendant refuses to plead, the court shall enter a. plca
of not guilty on behalf of the defendant..

(B) Effect of guilty or no contest pleas. Witli referencc to the offense or offenses to which the plea is
ent.ered:

(1) The plea of guilty is a coinplete admission of the defendant's guilt.

(2) The plea. of no contest is not an admission of defendant's guilt, but is an admission of the truth of the
facts alleged in the indictment, information, or complaint, and the plca or admission shall not be used
against the defendant in any subsequent civil or criminal proceeding.

(3) When a plea of guilty or no contest is accepted pursuant to this rule, the court, except as provided in
divisions (C)(3) and (4) of this rule, shall proceed with sentencing under Crim.R. 32,

(C) Pleas of guilty and no contest in felony cases.

(1) Where in a felony case the defendant is unrepresented by counsel the court shall not accept a plea of
guilty or no contest unless the defendant, after being readvised that he or she has the right to be
represented by retained counsel, or pursuant to Crim.R. 44 by appointed counsel, waives this right.

(2) ln felony cases the court may refuse to accept a plea of guilty or a plea of no contest, and shall not
accept a plea of guilty or no contest without first addressing the dcfendant personally and doing all of the
following:

(a) Determining that the defendant is making the plea voluntarily, with understanding of the nature of the
charges and of the maximum penalty involved, and if applicable, that the defendant is not eligible for
probation or for the imposition of community control sanctions at the sentencing hearing.

(b) Infonning the defendant of and determining that thc defendant understands the effect of the plea of
guilty or no contest, and that the court, upon acceptance of the plea, may proceed with judgment and
sentence.

(c) Informing the defendant and determining tttat tlte defendant understands that by the plea the defendant
is waiving the rights tojury trial, to confront witnesses against him or her, to have compulsory process for
obtaining witnesses in the defendant's favor, and to require the state to prove the defendant's guilt beyond
a reasonable doubt at a, trial at which the defendant cannot be compelled to testify against himself or
herself.

(3) With respect to aggravated murder committed on and aft'er January 1, 1974, the defendant shall plead
separately to the charge and to eaeh specification, if any. A plea of guilty or no contest to the charge
waives the defendant's right to a jury trial, and before accepting a plea of guilty or no contest the oourt
shall so advise the defendant and determine that the defendant understands the consequences of the plea.
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If the indictment contains no specification, and a plea of guilty or no contest to the charge is accepted, the
court sball impose the sentence provided by law.

If the indictment contains one or more specifications, and a plea of guilty or no contest to the charge is
accepted, the court may dismiss the speeifcations and impose sentenoe accordingly, in the interests of
justice.

if the indictment contains one or more speciftcations that are not dismissed upon acceptance of a plea of
guilty or no contest to the charge, or if pleas of guilty or no contestto both the charge and one or more
specifications are accepted, a court composed of tfiree judges shall: (a) determine whetlier the ofSense
was aggravated murder or a lesser offense; and (b) if tbc offense is detettnined to have been a lesser
offense, impose sentence accordingly; or (c) if the of[ensc is detennined to have been aggravated murder,
proceed as provided by law to determine the presence or absenee of the specified aggravating
circumstances and of mitigating circumstances, and impose sentcnce accordingly.

(4) With respect to all other cases the court need not take testimony upon a plea of guilty or no contest.

(D) Misdemeanor cases involving serious offenses. In misdemeanor cases involving serious offcnses
the court may refuse to accept a plea of guilty or no contest, and shall not accept such plea without first
addressing the defendant personally and inforrning the defendant of the effect of the pleas of guilty, no
contest, and not guilty and determining that the defendant is making ttie plea voluntarily. Where the
defendant is unrepresented by counsel the court shall not accept a plea of guilty or no contest unless the
defendant, after being readvised that he or she lias the right to be represented by retained counsel, or
pursuant to Crim.R. 44 by appointed counsel, waives this rigbt.

(E) Misdemeanor cases involving petty offenses. ln misdemeanor cases involving petty offenses the
court may refuse to accept a plea of guilty or no contest, and shall not accept such pleas witltout first
informing the defendant of the effect of the plea of guilty, no contest, and not guilty.

The counsel provisions of Crim.R. 44(B) and (C) apply to division (E) of this rule.

(F) Negotiated plea in felony cases. When, in fclony cases, a negotiated plea of guilty or no contest to
one or more offenses charged or to one or more other or lesser offenses is offcred, the underlying
agreement upon which the plea is based shall be stated on the record in open court.

(G) Refusal of court to accept plea. If the court refuses to accept a plea of guilty or no contest, the court
shall enter a plea of not guilty on bobalf of the defendant. In suclt cases neither plea shall be admissible in
evidence nor be the subject of comment by the prosecuting att.orney or court.

(!Ei) Defense of insanity. The defense of not guilty by reason of insanity must be pleaded at the time of
arraigninent, except that the court for good cause shown shall permit such a plea to be entered at any timc
before trial.

[£ffect:ive: July 1, 1973; amended effective July 1, 1976; July 1, 1980; July 1, 1998.]
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Rule 32.1 - Withdrawal of Guilty Plea
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A motion to withdraw a plea of guilty or no contest may be made only befbre sentencc is iinposed; but to
correct manifest injustice the court after sentence may set aside the judgment of conviction and pettnit the
defendant to withdraw his or her plea.

[Effcotive: July 1, 1973; amended cffective July 1, 1998.1

A.44



b4/1b/Ybb/ 12:23 2164436911 PUBLIC DEFENDER PAGE 46/50

Ohio Constitution, Article I, Section 10

Except in cases of impeachment, cases arising in the atmy and navy, or in the militia. when in
actual service in time of war or public danger, and cases involving o:ffenses for which the penalty
provided is less than imprisonment in the penitentiary, no person shall be held to answer for a
capital, or otlterwise infamous, crime, unless on presentment or indictment of a grand jury; and
the number of persons necessary to constitute such grand jury and the number thereof necessary
to concur in finding such indictm.ent shall be determined by law. In any trial, in any court, the
party accused shall be allowed to appear and defend in person and with counsel; to demand the
nature and cause of the accusation against him, and to have a copy thereof; to meet the witnesses
face to face, an,d to have compulsory process to procure the attendance of witnesses in his behalf,
and a speedy public trial by an impartial ju.ry of the county in which the offense is alleged to
have been committed; but provision may be made by law for the taking of the deposition by the
accused or by the state, to be used for or against the accused, of any witness whose attendance
can not be had at the trial, always securing to the accused means and the opportanity to be
present in person and with counsel at the taking of such deposition, and to examine th.e witness
face to face as fiilly and in the same manner as if in court. No person shall be compelled, in any
criminal case, to be a witness against himself; but his failure to testify may be considered by the
court and jury and may be made the subject of comment by counsel. No person shall be twice put
in jeopard'y for the same offense.

(As amended September 3, 1912.)
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Ohio Constitution, Article Z, Section 16

All courts shall be open, and every person, for an injury done him in his land, goods, person, or
reputation, shall have remedy by due course of law, and shall have justice administered without
denial or delay.

[Suits against the state.] Suits may be brought against the state, in such courts and in such
manner, as may be provided by law.

(As amended September 3, 1912.)
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United States Constitution, Amendment V
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No person shall be held to answer for a capital, or otherwise ixifamous crime, uuless on a
presentment or indictment of a grand jury, except in cases arising in the land or naval fotces, or
in the militia, when in actual service in time of war or public danger; nor shall any person be
subject for the same offense to be twice put in jeopardy of life or limb; nor shall be compelled in
any criminal case to be a witness against himself, nor be deprived of life, liberty, or property,
without due process of law; nor shall private property be taken for public use, without just
compensation.
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United States Constitution, Fourteenth XIV

Section. 1. All persons bom or naturalized in the United States and subject to the jurisdiction
tbereof, are citizens of the United States and of the State wherein they reside. No Sta.te shall
make or enforce any law which shall abridge the privileges or immunities of citizens of the
United States; nor shall any State deprive any person of life, liberty, or property, without due
process of law; nor deny to any person within its jurisdiction the equal protection of the laws.

Section. 2. Representatives shall be apportioned among the several St•atcs according to their
respective numbers, counting the whole number of persons in each State, excluding Indians not
taxed. But wlien the right to vote at any election for the choice of alectors for President and Vice
President of the United States, Representatives in Congress, the Executive and Judicial ofr-icers
of a State, or the members of the Legislature thereof, is denied to any of the male inbabitants of
such State, being twenty-one years of age, and citizens of the United States, or in any way
abridged, except for participation in rebellion, or ether crime, the basis of representation therein
shall be reduced in the proportion which the number of such male citizens shall bear to the whole
number of male citizeus twenty-one years of age in such State.

Sectiwn. 3. No person shall be a Senator or Representative in Congress, or elector of President
and Vice President, or hold any office, civil or military, under the United States, or under any
State, who, having previously taken an oath, as a member of Congress, or as an officer of the
United States, or as a. member of any State legislature, or as an executive or judicial officer of
any State, to support the Constitution of the United States, shall have engaged in insurrection or
rebellion against the same, or given aid or comfort to the enemies thereof•. But Congress may by
a vote of two-thirds of each House, remove such disability.

Section. 4. The validity of the public debt of the United States, authorized by law, including
debts incurred for payment of pensions and bounties for services in suppressing insurrection or
rebellion, shall not be questioned. But neither the United States nor any State shall assume or pay
any debt or obligation incurred in aid of insurrection or rebellion against the United States, or
any claim for the loss or emancipation of any slave; but all such debts, obligations and claims
shall be held illegal atld void.

Section. 5. The Congress shall have power to enforce, by appropriate legislation, the provisions
of this article.
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