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NOTICE OF CERTIFIED CONFLICT SUBMITTED BY APPELLANT,
STATE FARM MUTUAL AUTOMOBILE INSURANCE COMPANY

Now comes Appellant State Farm Mutual Automobile Insurance Company, pursuant to

Rule IV of the Ohio Supreme Court Rules of Practice, and hereby gives notice that on April 11,

2007, the Court of Appeals for Montgomery County, Second Appellate District, issued an Order

certifying its decision in the above-styled case to be in conflict with the following decision: Safe

Auto Ins. Co. v. Corson, 155 Ohio App. 3d 736, 2004-Ohio-249, 803 N.E.2d 863, appeal not

accepted for review, 102 Ohio St. 3d 1483, 2004-Ohio-3069, 810 N.E.2d 967.

Jurisdiction based upon such conflict is provided by Article IV, Section 3(B)(4) of the Ohio

Constitution. A copy of the Court of Appeals Decision and Entry certifying a conflict and a copy of

the conflicting Courts of Appeals opinions are attached for the Court's review.

Respectfully submitted,
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The undersigned hereby certifies that a true and correct copy of the foregoing Notice of

Certified Conflict was served upon John Musto, Patrick J. Bonfield and John J. Danish,

Attorneys for the City of Dayton, 101 West Third Street, P.O. Box 22, Dayton, Ohio 45401 by

regular U.S. Mail, postage prepaid thi^^ day of April, 2007.
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IN THE COURT OF APPEALS OF OHIO

SECOND APPELLATE DISTRICT
MONTGOMERY COUNTY

WESTERN ROGERS

Plaintiff-Appetlee

V.

CITY OF DAYTON, et al.

Defendants-Appellants

Appellate Case No. 21593

Trial Ct. Case No. 04-CV-2716

DECISION AND ENTRY
April llth , 2007

This matter is before us on a motion to certify a conflict, filed by defendant-appellant

State Farm Mutual Automobile Ins. Co. (State Farm). The alleged conflict case is the

decision of the First District Court of Appeals in Safe Auto Ins. Co. v. Corson, 155 Ohio

App.3d 736, 2004-Ohio-249, 803 N.E.2d 863, appeal not accepted for review, 102 Ohio

St.3d 1483, 2004-Ohio-3069, 810 N.E.2d 967.

We recently held that State Farm would be financially responsible, up to the limits

of its uninsured motorists coverage, on an automobile insurance policy covering Western

Rogers. See Rogers v. City of Dayton, Montgomery App. No. 21593, 2007-Ohio-673.

In April, 2002, Rogers's automobile was stuck by a vehicle driven by Earl Moreo, III, who

was an employee of the City of Dayton, Ohio (Dayton). Id. at ¶3.

After Rogers filed suit against Moreo, Dayton, and State Farm; the trial courtgranted

summary judgment in Dayton's favor, finding that Dayton was "uninsured" for purposes of

State Farm's uninsured motorists policy. The trial court also granted summary judgment
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in favor of Rogers, and held that State Farm would be financially responsible up to the

limits of its uninsured motorists coverage if Dayton or its employee were found to be legally

responsible for Rogers's injuries. Id. at ¶5.

We subsequently affirmed the trial court. We noted that Dayton could have qualified

as a self-insurer under the chapter of the Ohio Revised Code entitled "Financial

Responsibility" (R.C. Chap. 4509). However, Dayton did not do so. Id. at ¶17. We then

looked to the definition of "uninsured motor vehicle" in R.C. 3937.18, which stated that:

"(K) As used in this section, 'uninsured motor vehicle' and 'underinsured motor

vehicle' do not include any of the following motor vehicles:

"(3) A motor vehicle self-insured within the meaning of the financial responsibility law

of the state in which the motor vehicle is registered." 2007-Ohio-673, at ¶19-21, quoting

from R.C. 3937.18 as it existed after the enactment of S.B. 267, effective September 21,

2000.'

We concluded in Rogers that:

"Because the motorvehicle the operation of which caused Rogers's injuries was not

self-insured within the meaning of the financial responsibility law of Ohio, R.C. Chapter

4509, it was not excluded from the definition of an uninsured motorvehicle, within the plain

meaning of R.C. 3937.18(K)(3). Consequently, as the trial court held, Rogers's injury was

within the scope of State Farm's uninsured motor vehicle coverage." Id. at ¶22.

1

This statute and the current version of the uninsured motorists statute contain
essentially the same pertinent wording as to self-insurance. Compare R.C.
3937.18(K)(3)(2000) with R.C. 3937.18(B)(5).
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Our opinion also commented on the First District's prior decision in Corson, which

involved similarfacts and issues. In Corson, a police officer negligently merged with traffic

and struck a vehicle operated by the plaintiff. Because the officer was not on an

emergency call at the time, the City of Cincinnati was potentially liable for the damages.

See 2004-Ohio-249, at ¶3. Like Dayton, Cincinnati had not purchased insurance and did

not comply with the requirements to be designated a self-insurer. Instead, Cincinnati

chose to pay judgments out of city coffers. Id. at ¶7.

The First District found that Cincinnati was self-insured in a "practical sense"

because Cincinnati had paid all judgments and settlements arising from the negligence of

its police officers from Cincinnati's own funds. Accordingly, the First District concluded that

the city vehicle was not uninsured or underinsured for the purposes of UMIUIM law. Id at

¶26. In this regard, the First District stressed that:

"Self-insurance is the retention of the risk of loss by one bearing the original risk

under the law of contract. * * * An entity may be self-insured in a practical sense for

purposes of UM/UIM law." Id. at ¶23.

In Rogers, we explicitly rejected Corson's approach, stating that the General

Assembly had "clearly commanded a different result." Rogers, 2007-Ohio-673, at ¶15.

Consequently, we held that State Farm would be required to pay up to the limits of its

uninsured motorists coverage if Dayton and/or its employee were found legally responsible

for the injuries to Rogers. Id. at ¶6 and 25-26. State Farm has now asked us to certify a

conflict to the Ohio Supreme Court based on our disagreement with Corson.

Before we can certify a conflict, we must first find that our judgment conflicts:

THE COURT OF APPEALS OF OHIO
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"with the judgment of a court of appeals of another district and the asserted conflict

must be 'upon the same question.' Second, the alleged conflict must be on a rule of law--

notfacts. Third, thejournal entry or opinion of the certifying court must clearly setforth that

rule of law which the certifying court contends is in conflict with the judgment on the same

question by other district courts of appeals." Whitelock v. Gilbane Bldg. Co., 66 Ohio St.3d

594, 596, 1993-Ohio-223, 613 N.E.2d 1032 (emphasis in original).

Dayton contends that the motion to certify should be overruled. Dayton's first

argument is that the facts of Rogers and Corson are distinguishable and that the actual

holding in Corson does not conflict with our case. Dayton also contends that the

discussion of "self-insured" in Corson was dictum and was unnecessary to the holding in

the case.

Safe Auto was the uninsured motorists carrier in Corson. The First District

concluded that it did not need to resort to the Safe Auto policy because the City of

Cincinnati was "liable in the first instance." 2004-Ohio-249, at ¶15. This conclusion was

based on Cincinnati's admission of the following facts: (1) a Cincinnati police officer

negligently caused the accident; (2) the officer was acting in the scope of her employment;

and (3) Cincinnati owned the vehicle involved in the accident, which was registered in the

State of Ohio. Id. at ¶14. In light of Cincinnati's acknowledged liability, the First District

concluded that discussion about self-insurance and Safe Auto's policy would be irrelevant.

Id.

We disagree with this conclusion, since liability and financial responsibility are not

necessarily the same thing. For example, a tortfeasor may be legally liable for an injury,
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but may lack funds to pay a judgment. Furthermore, the First District's decision does not

even mention the collateral source rule in R.C. 2744.05(B), which states that a claimant's

insurance benefits must be deducted from any award recovered against a political

subdivision. R.C. 2744.05(B) also prohibits insurers from filing subrogation actions against

political subdivisions to recover benefits that have been paid.

We specifically discussed the collateral source rule in Rogers, noting that "It shifts

the financial responsibility from a municipality that has employed an immune tortfeasor to

the insurance carrier that has provided uninsured motorists coverage to the tort victim,

while charging the tort victim a premium for that coverage." 2007-Ohio-673, at ¶25. Thus,

R.C. 2744.05(B) specifically contemplates situations in which insurance policies are

relevant, even though political subdivisions may be liable for an injury.

In any event, afterdeciding that Safe Auto's insurance policy was irrelevant, the First

District went on to consider the policy and the issue of self-insurance. This was apparently

perceived as a courtesy, since, in the court's own words, the parties had "made a fuss"

aboutwhetherthe insurance policy applied. Corson, 2004-Ohio-249, at¶16. Nonetheless,

the First District spent a considerable amount of time discussing these issues. Id. at ¶22-

29.

The First District's discussion of the "self-insured" issue could be dismissed as

dictum that was unnecessary to the court's decision. However, because the discussion of

this issue was a significant part of the First District's opinion, we can reasonably conclude

that a conflict exists. The First District's resolution of the matter clearly indicates that future

situations involving this subject will be resolved against political subdivisions that have

THE COURT OF APPEALS OF OHIO
SECOND APPELLATE DISTRICT



failed to obtain a certificate as a qualifying "self-insurer" under R.C. 4509.72. Compare

White v. Jackson (Dec. 26, 1978), Franklin App. No. 78AP-169, 1978 WL 217282, *1,

affirmed, White v. Randolph (1979), 59 Ohio St.2d 6, 391 N.E.2d 333 (certifying conflict

where conflicting alleged dicta formed an important part of the opposing district's appellate

court opinion).

Having concluded that a conflict exists, we certify the following question to the Ohio

Supreme Court for review and consideration:

Under R.C. 3937.18(K)(3)(2000), is a political subdivision "self-insured within the

meaning of the financial responsibility law" of Ohio if the political subdivision has not

qualified as a self-insurer under Ohio Revised Code Chapter 4509?

IT IS SO ORDERED.

MIKE FAIN, Judge

THE COURT OF APPEALS OF OHIO
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John Musto Mark H. Gams
City of Dayton Pros. Office 471 E Broad Street, 19'hFloor
P 0 Box 22 Columbus, OH 43215-3872
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IN THE COURT OF APPEALS FOR MONTGOMERY COUNTY, OHIO

WESTERN ROGERS

Plaintiff-Appellant CA. CASE NO. 21593

T.C. NO. 04 CV 2718

(Civil Appeal from
Common Pleas Court)

OPINION

Rendered on the 15'" day of February, 2007.

Page I of 15

PATRICK J. BONFIELD, Atty. Reg. No. 0015796 and JOHN J. C)A.NlSH, Atty. Reg. No.
.0046639 and.fCJHN G, MUSTD, Atty. Reg. No. 0071512, 101 W. Third St., P.O. Box 22,
Dayton, Ohio4540'E

Attomeys for Defendantsftppellees City of bayton and Earl Moreo

MARK H. GAMS, Atty, Reg. No. 0025363 and M. JASON FOUNDS, Att,Y. Reg. No.
0068488, 471 E. Bmad St., 19"Floor, Columbus, Ohio 43215

Aftomeys fox DafendantAppellant State Farm Mutual Automobile Insurance
Company

FAIN, J.

This is a. dispute over who is primadty liable forinjuriea incurred by Western Rogers

as a result of a motor vshicle collisEen caused bythe negligence of an employee of the Ci1y

THE COURT 6F APPEALS OF ON €O
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o€F3ayton. StateFarmMutualAutomobiEeinauranceCompany,theunderwriterofa.poficy

ofuninsured/underinsuredmotoristinsurance issuedto Rogers, contends that becausethe

City of Dayton is setFinsured, in a mpractical sense its liability is excluded €rom the scope

of the uninsuredlunderinsured motorist coverage. This would leave the City of Dayton

responsible for damages. The City of Dayton contends that it is not seif-insured, so that

its liability is notexctuded from the scope ofthe uninsuredlunderinsured motorist coverage,

wtth the result that State f amt is responsible, and subrogatron is not parrrfitted against a

municipality.

TheCity of Dayton obtainad summary judgment in its favor, fromwhich State Farm

appeals. We agree vuith the trial crourt that the C@ty of Dayton is not, as a matter of law,

self-a7sured. Therefore, the judgment of the trial court is Affrrmed,

I

tn April, 2002, Eari Moreo, tll, a traffic signal electrician employed by the City of

Daytcn, was dispatched to the intersection of Emerson and Salem Avenues in Da3aon.

A#ter checking the operation of a traffic signal, he began to execute a l9-turn and struck an

autamobile ovvned and operated by Westem Rogers. Rogers had an automobile insurance

policy issued by State Farm. The insurance pokcy provided for uninsured motorist

coverage.

Rogers brought this aetion against the Gity of Dayton and Moreo. Rogers alkeges

that the City of Dayton and Moreo are liable for his in;udes, and that State Farm [B also

monetarfly responsible topayiorhis injuries wkthin the iimits of his uninsuredlunderinsured

motorist (°UMfttIIVf") policy provisions. All four of the parties filed motions for summary

'rHE COURT OF AF"PEALS OF OHIO
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judgment. State Farm moved for summary judgment on the ground that Rogers was nat

entitled to uninsured motorist benefits under his State Farm poiicy, t3ecause the City of

Dayton is a setf-insured entity, not an uninsured• entity. Moreo and the City moved for

partial summary judgment on the grounds that they are immune from liability, the City is

uninsuredforpurpases ofdetermining Rogers's enthtementto UMttAhtE benefits under Ft.C.

3937.18, and they are entitled to an offset for any UN9IUIM benefds Rogers was entEtled

ta receive from State Farm.

The trial court grantad Rogers.'s mofins forsummary judgment, holding that State

Farm would be held financiallyresponsibie to the limits of its uninsured motorist coverage

ifthe Cityof Dayton andlo€ Moreo werefound iegallyresponsibiefor Rogers's injuries. The

triai court granted tuiorw's motion for summary judgment, hoiding that Moreo is immune

from liability under Chapter 2744 of the Revised Code. The triai cusurE granted the City of

Dayton's motion for summary jusJgrnent, holding that the City is "uninsured" far purposes

of the uninsured motorist policy. The trial court denied State Fargn's motion for summary

judgment.

State Farm moved for reconsideration af the trial court decision relating to the

motions for summary judgment. The trial court denied State Farm's motion for

reoansateratian. Thereafter, the tria! court entered an order finding no just reason for

delay. State Farm appeals from the summary judgment rendered against ft.

It

State Farm asserts four assignments of error, as totionvs.

FHE Ct]URT OF ANMhLS OF 45H10
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"THE TRIAL COURT ERRED IN DENYING APPELLANT STATE FARM MUTUAL

AUTOMC76tLE INSURANCE COMPANY'S MOTION FOR SUMMARY JUDGMENT AND

GRANTING APPELLEE CITY OF DAYTON"S MOTION FOR SUMMARY JUDGMENT.

"THE TRIAL COURT ERRED IN HOLDING THAT THE CITY OF DAYTON WAS

NOT A SELF-INSUREi7 ENTITY UNDER OHIO LAW, AND, CONSEQUENTLY, THAT

THE PLAINTIFF WAS ENTITLED TO UM/UIM COVERAGE UNDER HIS STATE FARM

POLICY OF INSURANCE.

"THE TRIAL COURT ERRED BY CONS[DER.ING CtNLY WHETHER THE CITYOF

DAYTON WAS SELF-3NSURED UNDER THE OHIf1 FINANCIAL RESPONSIBILITY ACT

AND NOT CONSIDERING WHETHEft THE CfTY WAS SELF-INSURED UNDER OTHER

OHIO STATUTES AND OHIO COMMON LAW GOVERNING FINANCIAL

RESPONSIBILITY.

"THE TRIAL COURT ERRED IN HOLDtNG THAT THE CiTY OF DAYTON IS NOT

SELF-INSURED UNDER THE LANGUAGE OF THE STATE FARM POLkCY."

We wll( address State Farrn'a four assignmenh; of error togetFrer because they all

turn upon whether the C3ty of Dayton is selFinsured for purposes of the insurance policy

and R.C. 3937.18. "Appeliate review of a decision by a trial court granting summary

judgment is de novo." Cox v. /4ettering ARedioal Center, Mantgomery App.. No. 2oH14,

2005-Ohio-5003, 138.

This appeal relates to an aefion cammenced by a ptaintiff, Rogers, seeking to

recover damages flowing froman automobile accident allegedlycauaed bythe negligence

of an emptoyee of the City of Dayton, Moreo. "[P]olificaE subdivisions are liable for injury,

THP. CLttiRT OF APPHALS CiF OH liJ
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death, oriosst€r person or property caused bytie negiigent operation af any motor vehicle

by theirempioyees when the employees are engaged with in the scope of their empioyme nt

and authority." R.C. 2744.02(B)(1). It is undisputed that Moreo was engaged within the

scope of his employment and authority. Pursuant to R.G. 2744.03(A), an employee of the

City of Dayton has immunity frorn liability in a civil action brought to rec:aver damages for

injury to persons aliegediy caused by any act or omission in connection with a

govemmental function. Therefore, Moreo arguably is immune frnm liability to Rogers.

Uniiite its employee, howaver, the City of Dayton does not have immunity from Rogers's

acfion. SeeR.C.2744.D2(9)(1),2744.tS3(A). Thus, thequestionbecrrmeswhoshouldpay

for damages resuiting from Moreo's alleged negligence arising in the course of his

employment vvith the City.

5tate Fatm makes the straigtrtfonward argument that the City should pay the

damage&, beoausetheailegednegiigenceofthe City'semployecscaused Ragers's injuries,

the Ctty has not articutated any basis on which the City should be granted immunffy, and

the City has not shown tttaf if is unable to pay damages to Rogen;_ This approach was

eloquently endorsed by Judge Painter in Safe Rerta /ns. Co, v. Cnrson, 155 Ohio App.3d

736.2004-Ohio-249,¶5-13."Corsonrnvnedaninsurance poiicywifhSafeAuto, Thepoii!cy

included uninsured-motarist and underinsured-motorist ('UM/U!M') coverage. Responsible

people buy UMIUIM coverage to protect themsehres against irresponsible drivers who do

not have any insurance or enough insurance..,. But the city did not buy insuranoe to

cmrthese damages. Neither did it crsmpl; with the rules to be a`self-insurer' unde"the

UM/UIM statutes. It simply chose to pay damages or judgmerrts out of the city coffers,

which is perfectly proper. The city somehow concocted the theory that someone else

THE COURT OF APPEALS OF ON3U
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should pay. That someone else was Safe Auto. This was evidenfty because Safe Auto

was the oniy insurance company involved. But why should Sate Auto-the insurance

company far the innocent driver-pay damages the city of Cincinnati owes? ...Mhe city

of Concinnati was not required ta faEtawthe self-insurance cwification methods prescribed

by the fnaneiaf responsibility law. Because it was presumed to be respansfi•fEe, if did not

have to fiie papers with the shate guaranteeing that it was able to pay damages. The city

was adowed to pay out of city cafCers. Somehow, the city interpreted this to mean that it

was uninsured, unselF-insured, and unliable. The city's argument is that, by not complying

with a law it does not have to comply with, it can escape paying what it o+Hes."

In our view, the General Assembly has efearlr commanded a different resuit, R.C.

4509.72(A) provides as fpllcwvs:

'Any person in whose name more than tvrenty-five motor vehicles are registered in

thisstate may quaFify as a seNnsurer by obtaining a oedifieate of self-insurance issued by

the repisftar of motor vehicles as prnarided in division (B) of this secticsn."

Because the City of Dayton owns more than 25 motor vehicfes, It could obtain a

cerfificate ofselF-insurance, and thereby quai(fyas aselE insurer under C.ihia Revised Code

Chapter 4509, errtitied "Financial Responsibitity." Et did not do so.

Atthe reiavant time, which the parties recognize is the most recent renewal af State

Farm's UMIUIM policy preceding the accident, R.C. 3937.18(tC)(3) defined "uninsured

motor vehicie" as follows:

"(K) As used in this section, 'uninsured motor vehicle' and 'underinsured motor

veiucie' do not include any of the foil€twing motor vehicles:

Tnr CC1IIR.T OF APPEALS GP Liblt©
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"(3) Arnotorvehicie self-insured withinthe meaning ofthe financfai respohsibility iaw

of ihe state in which the motor vehicie is registered."

Because the motorvehicle the operafinn of which caused Rogers's injuries was not

sel€-insured within the meaning of the finanoiat responsibility law of Ohio, R.C. Chapter

4509, itwas not exciudectfrom the definftion of an uninsured motor vehicle, within the plain

meaning of R.C. 3937.1 S(K){3}. Consequently, as the trial court held, Rcgers's injurywas

within the scope of State Farm's urdnsured motor vehicW cxrwerage.

R.G. 2747d15(B) provides as fotlows:

"It a rdaimant receives or is entitied to receive benefits for injuries or loss allegedly

incurred from a policy or policies of insuranee or any other source, the benefits shall be

disclosed to the Court, and the amount of beneflts shall be deducted from any award

against a pofitical subdiviston recovered by the claimant. No insurer or other person is

entNfed ta bring an action under a subrogetion provision In an insurance or other contract

against a polflicai subdivision with respect to such benetiks."

Itisthe collateral source rule clearCy sefforth in R.C.2744.05(9) that establishesthe

resulttowhich Judge Paintertook offense in Saf®Auto ins. Co. v. Carson, supra, because

it shifts the tinancrad responsibility from a municEpality that has emptoyed an immune

tortfeasorto the insurance carrrerthat has provided uninsured motorist coverage to the tort

victim, whfle charging the tort victim a premium for that coverage. Without endorsing the

reasoning, we can imagine the Ohio General Assembly having decided, as a matter of

policy, that it'ts preferable to smposa the financial harm resulting from a motor vehic€e tort

upon a¢ommercaal insurance carrier, who has received a premium for uninsured motorist

coverage, as opposed to either: (1) the tort victim; (2) the municipal employee who vras

'rfrE LtOUR'C' (kF APPEALS Ctf P)I1EO
SECOND APPELLATf DISTRTCT
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acting withinthe scope of dutiesfar which immunity is provided under R.G. 2744.02; or (3)

the rnunicipatity that employed the tortteasor. In short, the General Assembly appears ts

have adopted a schedute of preterenoe for who should bear the harm of a tort caused: by

a municipal employee acting wkhin the scope of his immunity as follows: (1) an insurance

carrier praviding uninsured motorist coverage to the victim, if there is one; (2) the

municipa8ty; and (3) the tort victim. The Generai Assembly has obviously found public

p Sicy in favor of immunity for the municipal employee, and has decided that of the three

other potential bearers of the loss, the tort victim is the least able to sustain the loss, the

mttnEcipality is the next Wast able tD sustain the loss, and the insurance carrier is in the

best position to sustain the loss, While we might not agree vd&s this schedule of

preference, we do not find it to be irrational.

Stab: FaiTn's assignments of errorare overruled.

IIt

All of State Fnrm's zssignments of errorhaving been o+rerruled, thejudgment otthe

trial court Is Affirmed.

WCILFF, P.J., concurs,

€Tt}N4VAN, J., dissenting:

€ disagree.

Judge Painter`s approardi is consistentwith the purpose behind UM/UIM eaverage.

'The purpose ot UWI/UPM enverage isto protect persons from losses which, because of the

tortfeasor's lack of fiabiRty coverage, would otherwise go uncompensated." 68 Ohio

Tn} CG)I3RTqF APlTHA6S OF OnrC!
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Jurisprudence 3d {2QQ5) 436-36, insuranee, 3ection 999. It is undisputed that, despite

h+loreo's immunity from fiability, the City is liable for damages arising from Moreo's

negiigent actsvwithin the course of his employment withthe City. Also, there has been no

a€gument that the City is unable to pay such damages. Thus, it appears that the C6ty of

Dayton is able to compensate Flaintif€ for his damages and there does not appear to be

any risk of Plaintiff going uncompensated due to alook of Iiabitfty coverage on the part of

the City of Dayton. Therefore, forcing State Farm to pay damages to Ptainfiff does not

appear to fit within the purpose of UAAlUICN aoverage.

Thetriatcourt and majorttyrejectJudgePainter's common sense approach andfind

thatthe City was uninsured wdhEn the meaningof the uninsured mots,rist statute and Stafe

Farm's insurance policy with Mr. Rogers. Pursuant to the version of R.C. 3937.18(K)

applicable to the present dispute, a motor vehide is excluded from the definition of

"uninsured motor vehicle" where the motorvehicie is seff•-insured witlun the meaning oflhe

ftaancia/ responsfbXfty taw of the state in which the motor vehicie is registered. The

insurance policy between Plaintiff and State l=am7 provides a simClar exclusion from the

definition of uninsured motor vehicte. State F'ann argues that the City of Dayton's motor

vehicle is excluded from the definition of uninsured motor vehicle because the City of

Dayton is seif-insured. On the other hand, the City of Dayton argues that i#. is not self-

insured within the meaning of the financial responsibility taw of Ohio.

"'Setf-insurence' is the retention of the risk of loss bythe one bearing the original risk

underthe taur or contract. It is the practice of sefting aside a fund to meet losses insteed

of insuring against such through insurance, self-insurance being the antithesis of

insuranee, forwhile insurance shifts the risk of loss from the 6nsured to the insurer, the sel#-

T34E CO1EtT OF At+HA.LS OF 04Bf0
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insurer retains the risK of loss imposed by taw or contract ° 57 Ohio Jurisprudence 3d

(2005) 317. Insurance, Section 247. The City concedes that it is self-insurect in the sense

that it does not purchase automobite insurance and it does set aside certain mormtary

amounts each year in its budget fcrthe payment of claims against the City.

The City's deeisimi not to purchase insurance is perfectly acceptabe. R.C.

2744.OE(A)(2){a) provides that a"politicaE subdaaision may establish and maintain a self-

insurance program relative to its and its employees' potential liability in damages in civil

actions for injury, death, or loss to persons or prwerty allegedly caused by an act or

omission of the political subdivision or any of ds empkoyees in connection wfth a

governmental or proprietaryfunr#ion. The polltical subdivision may resenresuch funds as

it deems appropriate in a spacial fund that may be established pursuant to an ordinance

or resolution of the political subdivision ...."

The Ciiy of Dayton's sett-insurance program is provided for in its Municipal Code.

Pursuant to See. 36.203 of the Dayton Municipal Code, judgments. on personal injury

ciaimsare linMed to funds that have been "specifieaNy appropriated on an annuatbasis for

papment of daims and judgments." Further, Sec. 38.2U4 requires the City Manager to

submit annually to the Gky Commission a recommended appropriation for payment of

claims and judgments. In determining the amount otfunds to be appropriated. the City

Manager and Commission may consider the list of non•exdusive information set forth in

Sec. 36.204(A)-(I}.

The triai enurt hetd and the majority cQncurs that being self-insured in this "practical

sense" does not necessarilymean tt^atthe City is set-insured in the reievant, legal sensa.

State Farm disagrees, arguing that the Supreme Court's holding in Grange d9ut. Cas- Co.

THF COURT OF APPEALS 6f OH CO
SHCt3Nb APP6l.E.ATE q[STRICT
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v. Refiners Transport & Terminal Corrp. (1986), 21 Ohio 5t.3d 47. supports a finding that

the City is self-insured rather than uninsured for purposes of R.C. 3537.18(K) and the

insurance policy. The Gfty responds that whether it is seff-insured in the practical sense

is irrelevant, becausettFe inquiry necesskated by R.C..3937.1$(tC) andthe Insurance poGicy

is whether the Gfty is seif insured wilhfn the meaning of the financial responsr6rlity law.

The City contends that the motor vehicle driven by Moreo cannot be considered self-

insured within the meaning of the financial responsibility law of Ohio, because the City

does not have a oertificate of self-insurance under Oht4`s Financial Responsibility Act

€"FRA"t, Chapter 4509.01, at seq.

Under the FRA, "[aJny pecson in whose name rrwre than twenty-€ive vehicles are

registered in this sfate may quaEify as a sef6-insurer by obtaining a certificate of self-

imuranoe issued by the registrar of motor vehicles...' R.C. 450g.T2(A). "The registrar

shall isaue a certificate of self-insurance upon the applicsifionn of any such person who is

afsuffisientfinanoiatabilitytopayjudgmentsagainsthim." R.C.4509.72(B).. hrsum,the

registrar Is required to issue a certificate of seEF insurance to any person who has more

than twenty-five vehicles registered in Ohio, is financielly able to pay judgments against

him, and requests the certificate. It is undisputed that the City of Dayton is exempt from

the FRA. R.C. 4509.71. tt is simitarly undisputed that the City of Dayton does not have a

certificate of self-insurance issued by the registrar. The C(ty argues that these two

uncontested facts are sufficient to resolve this appeat in its favor because the tack of a

cerfificafe of self-insurance prevenfs State Farm fiom establishing that the City is self-

insured within the meaning of the financiai resporrsibAity faw. I disagree.

THC COURT 6F kPPLA[S OF C1HEp
SECONCI APPGLl.ATF: DISTRICT
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The relevant inquiry under R.C. 3937.18(K)(3) is notwhether the Cfty of r3ayton has

a certi6cate of setf-insurance and is in fact self-insured under the FRA. fndeed, the Cftf

would have no reason to request a certificate ofself-insurance where the City is exempt

from the very lawthat requires a pecson to obtain the certfficate of sefF-insurance. Rather,

the relevant question is whether the Cfty is self-insured within the meaning of the FRA.

Thus, the key inquiry is whether the City meets the requiremerots for a certificate of self-

insurance. A review of the statutory requirements reveals that the Cfty does meet the

relevant requirements.

Pursuant to R.C, 4509.72(B), the registrar mustissue a certificate of seif-insurance

to any person who has more than twenfy-five vehicles registered in Ohio, requests the

certificate, anrt is finanrxalfy able to pay judgments against him, ft is undisputed that the

Cfty has more than twenty-five vehicles registered in Ohio. Moreover, it Is undisputed that

the City ia financially able to pay judgments against It. Indeed, ttte Cfiy concedes that ik

sets aside certain funds each year ta pay judgments against it: Moreover, the City's

exempGon from the FRA is based on the presumption given toa political subdivision af the

state that the subdivision is financially responsible. Thus, I would conclude that the City

is financially responsible and quafffied to receive a certificate of self insuranoe.

The presumption in R.C. 4509.71 that the City of Dayton is financially responsible

is supported by the City's Municipal Code. "Proof of financial responsibilfty" is defined by

statute as "proof of ability to respond in damages for liability, an account of accidents

occuning subsequent to the effecfive date of such proot, arising out of the ownership,

maintenance, or use of a motor vehicle in the amount of frYelve thousand five hundred

dollars b"o use of bodily injury to or death of one person in any one accident, ....° R.C,

PH€ COU&TOP AP€'B.4L.S 01^ QNfO
S$COF1F APPC:LLRTE n1STR1CT
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4508.01(K). The City of Qaytorn has created a limitation of its liability reiafing to damages

recoverable in an action against the city for personal injury or property damage arising out

of a single occurrence, or sequenee of occurrences, in a tort action. The Gmifation is a sum

not In excm of $250,000 per peasem and $500,000 per or.currence. Dayton Municipal

Code, Sec. 36.245{B){2}. The Ctty of Dayton, through its Municipal Code, cieariy

tempiated paying )udgments in amounts equal to or exceeding the $12,500 that is

required under the FRA to show preof of financial responsihiiity.. In short, the City of

Dayton is financially responsible w>7hirr the meaning arxf purpose of the FRA.

The only thing preventing the City of Dayton from having a eertificate of self-

insurance underthe i"RA Isthatthe City has notrequested auidr a carfifrcate. Qneeagain,

it is understandable whythe Ciil+has not requested a oadificate-it is unnecessary because

the City is exempt from the FRA. However, the fact that the Ci#y did not request a

certificate that it was not iegaily obligated to request does not mean that the City is not seif-

insured within the meaning and spirit. of the financial responsibi6fy iaw. On the contrary,

I wouid find that fhe City's practice of annualiy setting aside funds to pay tort judgments

constifuYes being self-insured and finanoiaiiy responsible within the meaning and purpose

ofthe financiai responsibiiity law. To hold otherwise would allow the City of Daytan to use

the fact that. it is presumed financially responsible under the FRA to act frnancialiy

irresponsible in situatYons where its employees are involved in automobile accidents.

The City of Dayton argues that our prior decisions in Jennings v. City oPDay'€ayrt

(1996), 114 Ohio App.3d 144, and Arrderson v!Va€:ortwicle (ns. Co. (5ept. 19, 1997),

Monl;gomery App. No. 18309, rec{uire us to find that the City of Dayton is uninsured. I

disagree. #n Jannings, the piaintiff was injured in an accident with a motor vehide owned

THE COURT OF APPkALS4F OHIO
SECOND APPCLLATE DISTRICT
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by the City of Dayton and driven by a city employee. At the time of the accident, the Cfty

of Dayton was not covered by a motor vehicle liability insuranee policy. Rather, the City

was self•insured underthe provisions of R.G. 2744.0B(A)(2)(a). t3ased on a review of the

caselaw, we found that "the trend in the Supreme Court and in this court is to define seN

insurers as uninsured and to maximize the uninsured motorist protecticn afforded to

insured persons." Jennings, 114 Ohio App.3d at 148. ConsequentiK, we held that "setF

insuranas' is the legal equivalent of no insurance for purposes of the distribution of

uninsured matoristbenefits In accordance with R.G. 3937.18 " Id. at 150. Our holding was

basedon a reading of the 1998versionof R.C.3937.18,v4rich did not inalude anexclusion

for °self-insureno." Subsequent to our decisions in Jennings and Anderson, however, the

Generai fissembly revised R.C, 3937.18, providing for an exclusion of self-insurers from

the definition of uninsured motor vehicle. T'herefore, Jennings and Anderson are

inapposfte.

Finaliy, the City of Dayton argues that the public policy behind R.C. 2744.05(8)

supports a finding that the City of Dayton is uninsurad. R.C. 2744.05(B) provides that "tf

a afaimant reeeives or Is entftled to receive benefits for injuries or loss allegedly incurred

from a policy or policies• of insurance or any other source, the benefits shall be disclosed

to the court, and the amount of the benefrts shall be deducted from any award against a

political subdivfsion recovered by that claimant. No insurer or other person is entittad to

bririg an action under a subrogation provision in an insurance or ottmer contract against a

pofitical subdivision with respect to such benefits " According to the City of Dayton, R.C..

.C5(B) serves two purposes: "t. To 'consenre the fiscal resources of political

subdivcsians by limiting their tort liability'; and 2. To `permit injured persons who have no

7HE, COURTOr APPEAtS OF OHIO
Er•:COTdi) APPEF.[.ATE IIIST2ICT
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imbursententfortheirdamages, to recoverfor a tartcommitted by[aj political

subdivision.'"APpellae's Brief, p. 'i 3(quofing Menefse v. QueertCity lthxtro ('E99f#), 43 Ohio

d 27, 29). The C{ty of Dayton's reliance on R:C, 2744.05(B) is misplaced. R.C.

2744.05(B), by €ts own terms, is confined to situetions where the oWimant is entftied to

benefits under his or her insurance poI€Cy. In the present case, Plaintiff is not entitled to

uninsured motorist benefits under his insurance policy wHh State Farm, because the City

of Daytan is self-msured. Therefore, ttte provisions of R.C. 2744.05(B) are inapplicable.

I would conctudethatthe trial oaunened in hotding that the motor vehicle driven by

o was uninsured. In choosing to beselt-irmured forthe purposes of the FRA, the City

obligated itse{f to pay. I would sustein State Farm's assignments of error and would

reverse the judgment of the trial court.

Copies malied to:

Patrick J. Bonfisld
John J. Danish
John C. iUtusto
Mark H. Gams
M. Jason Founds
Hon. Jeffrey E. Froelich

T#i]e COURT 0F nPPE..5.L9 af 61It0
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OPINION BY: MARK P. PAINTER

OPINION: [***8641 [*737]

MARK P. PAINTER, Judge.

]**Pl] This is a simple auto-accident case overdressed
as a legal puzzle. It's not. Uninsured-motorist law has
had its share of twists and turns. The city of Cincinnati
asks us to shape it.into a pretzel. We decline.

[**P2] Plaintiffs-appellants Jamie Corson and the
city of Cincinnati appeal the entry of summary judgment
for defendant-appellee Safe Auto Insurance Company.
We affirm,

L A Simple Accident Becomes a Legal Conundrum

[**P3] Jamie Corson was involved in an accident with
a city police vehicle in May 2001. Everyone agrees that
the accident was caused by the officer's negligence in
merging with traffic. Though not on an emergency call,
the officer was acting in the scope of her employment at
the. thne of the accident, so the city of Cincinnati is liable
for the damages. nl The city should have paid Corson's
damages, and that would have been that. But no. The city
refused to pay and pointed a finger at Safe Auto,
Corson's insurance company.

nl R.C. 2744.02(B)(1).
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[**P4] Safe Auto, probably surprised at being in-
volved at all, did not send Corson a check. Not satisfied
that it should pay, it sued both Corson and the city in a
declaratory judgment action, seeking to have the court
tell the city to pay up and to stop bothering Safe Auto. A
day later, Corson sued Safe Auto--but not the city--for
payment of her claim. Later, in her answer to Safe Auto's
lawsuit, Corson finally included a claim against the city.
Now that three parties to a two-party accident were in
court, the trial court consolidated the cases.

H. To be or Not to be Responsible

Corson owned an insurance policy with Safe Auto.
The policy included uninsured-motorist and underin-
sured-motorist ("UM/UIM") coverage.

[**P5] Responsible people buy UM/UIM coverage
to protect themselves against irresponsible drivers who
do not have any insurance or enough insurance. The city,
claiming [*738] to be "uninsured," seeks to be held
irresponsible and claims that Corson's insurance policy
should pay for the damage the city caused.

[**P6] The city, just like every other entity, is li-
able for damages when its employees negligently injure
someone else. n2 There is an exception if a police officer
is on an emergency call, and then the city is immune. n3
That was not the case here--the officer was simply driv-
ing in traffic like everyone else. The law does exempt the
city employee from individual liability, n4 on the very
reasonable grounds that the employer--the city--must and
will pay damages. In other words, the individual officer
should not be sued, only the city.

n2 R.C. 2744.02(B)(1).

n3 R.C. 2744.02(B)(1)(a).

n4 R.C. 2744.03(A)(6).

[**P8] But the city did not buy insurance to cover
these damages. Neither did it comply with the rules to be
a"self-insurer" [***865] under the UM/UIM statutes.
n5 It simply chose to pay damages or judgments out of
the city coffers, which is perfectly proper.

n5 See R.C. 4509.72.

[**P9] The city somehow concocted the theory
that someone else should pay. That someone else was
Safe Auto. This was evidently because Safe Auto was
the only insurance company involved. But why should
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Safe Auto--the insurance company for the innocent
driver--pay damages the city of Cincinnati owes?

[**P10] Safe Auto, perhaps as confused as is this
court as to why it was even in this case, made many ar-
guments. The one that the trial court bought was that the
city was self-insured in practical fact. There is certainly
caselaw to support that theory. n6 If the city was self-
insured under the UM/UIM law, then even it admits that
it had to pay the damages, and it could not claim to be
uninsured. We do not disagree with this analysis, but we
do not see why it is necessary.

n6 See Grange Mut. Cas. Co. v. Refiners
Transport & Terminal Corp. (1986), 21 Ohio
St.3d 47, 21 Ohio B. 331, 487 N.E.2d 310; Mat-
thews v. Regional Transit Authority (Nov. 7,
1985), 8th Dist. No. 49406, 1985 Ohio App.
LEXIS 9201.

[**Pll] The city's argument--that it was "unin-
sured"--might be clever; but how that fact released it
from liability for damages escapes us. If an uninsured
millionaire had hit Corson, could the millionaire have
simply said, "I'm uninsured so I don't have to pay--your
own insurance has to pay for my negligence," and
blithely continued down the road unsued?

[**P]2] [*739] Now if that same millionaire had
followed the statutory requirements to certify himself as
a self-insurer, n7 he would no doubt have been liable for
his actions. And the insurance company would not.

n7 See R. C. 4509.45 and 4509.72.

[**P13] But the city of Cincinnati was not required
to follow the self-insurance certification methods pre-
scribed by the financial responsibility law. n8 Because it
was presumed to be responsible, it did not have to file
papers with the state guaranteeing that it was able to pay
damages. The city was allowed pay out of city coffers.
Somehow, the city interpreted this to mean that it was
uninsured, unself-insured, and unliable. The city's argu-
ment is that, by not complying with a law it does not
have to comply with, it can escape paying what it owes.

n8 R.C. 4509.71.

III. Summary Judgment
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[**P14] We review a grant of summary judgment de
novo. n9 Summary judgment is appropriate only where
there is no genuine issue of material fact, and the moving
party is entitled to judgment as a matter of law. n10 A
court shall grant summary judgment where reasonable
minds can come only to a conclusion adverse to the
nonmoving party. nl l

n9 Doe v. Shaffer, 90 Ohio St.3d 388, 2000
Ohio 186, 738 N.E.2d 1243.

n10 Civ.R. 56(C).

n l l Id.

[**P15] There are no factual disputes in this case.
The city admitted that the officer's negligence had caused
the accident and that the officer was acting in the scope
of her employment at that time. It also admitted that it
owned the police vehicle involved in the accident, and
that the vehicle was registered in Ohio. The only ques-
tion that remains is whether Safe Auto was entitled to
judgment as a matter of law. And of course it was.

I►! Safe Auto's Policy Did Not Apply

[**P16] Because the city was liable in the first instance,
there was no need to resort [***866] to the Safe Auto
policy at all. All the rest of the discussion in the city's
brief is perhaps interesting, but mainly irrelevant. As
Tweedledee said to Tweedledum, "If it was so, it might
be; and if it were so, it would be; but as it isn't, it ain't.
That's logic." n12

n12 Carroll, Through the Looking Glass
(Easton Press ed. 1965) 65.

[**P17] [*740] But because Corson and the city
make a fuss about whether the policy applied, we address
their concems.

[**P18] The Safe Auto UM/UIM coverage did not
apply to any vehicle "owned or operated by a self-insurer
within the meaning of any motor vehicle fmancial re-
sponsibility law, motor carrier law, or similar law."
Therefore, if the city was self-insured, Safe Auto was not
liable under the policy.

[**P19] The relevant UM/UIM provision in effect
at the time of the insurance contract between Corson and
Safe Auto was R.C. 3937.18(K), as amended by Senate
Bill 267. That provision stated that the terms "uninsured"
and "underinsured" did not apply where the motor vehi-
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cle was owned by a political subdivision, the operator
was subject to immunity, and the action was brought
against the operator. n13 It gave no such protection to
political subdivisions--here, the operator was not sued.
The law also excluded vehicles that were self-insured
within the meaning of the financial responsibility law.
n14

n13 R.C. 3937.18(K)(2), as amended by S.B.
No. 267.

n14 R.C. 3937.18(K)(3), as amended by S.B.
No. 267.

[**P20] The city admitted that it owned the vehicle
involved in the accident. The immunity question is all
that remains. The city and Corson claim that the officer
had immunity here. Again, correct but irrelevant. n15
But the code gave--and still gives--immunity to a politi-
cal subdivision only when the officer was responding to
an emergency call. n 16 This was not the case here.

n15 R.C. 2744.03(A)(6).

n16 R.C. 2744.02(B)(1)(a).

[**P2]] Under the previous version of R.C.
3937.18(B), the only way Safe Auto would be obligated
to cover Corson's damages is if the city had immunity.
But the city did not have immunity. The city was liable
for the officer's negligence. The city was liable, whether
or not it had insurance, because it was not immune unless
the officer was on an emergency call.

[**P22] Because the city owned the officer's vehi-
cle, and this case did not involve a suit against the opera-
tor of the vehicle, the Safe Auto policy simply did not
apply, and did not need to apply, and summary judgment
was appropriate.

V. Self-Insured

[**P23] But even if immunity did apply--which it
clearly did not--the city was still a self-insurer in the
practical sense, as the trial court held.

[**P24] [*741] Self-insurance is the retention of
the risk of loss by the one bearing the original risk under
the law or contract. n 17 An entity may be self-insured in
a practical sense for the purposes ofUM/UIM law. n18
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n 17 Physicians Ins. Co. v. Grandview Hospi-
tal & Medical Center (1988), 44 Ohio App. 3d
157, 542 N.E.2d 706.

n18 Grange Mut. Cas. Co. v. Refiners
Transport and Terminal Corp. (1986), 21 Ohio
St.3d 47, 21 Ohio B. 331, 487tV.E.2d 310.

[**P25] Corson now argues that the city was not
required to purchase insurance. She is correct. A political
subdivision may [***867] use public funds to contract
for insurance to cover its and its officers' potential liabil-
ity. n19 It may also establish and maintain a self-
insurance program. n20 But the city admitted that it paid
all judgments and settlements arising out of the negli-
gence of its police officers from its own funds. This was
self-insurance in the practical sense.

n 19 R. C. 9.83.

n20 Id.

[**P26] Had the city purchased insurance from an
independent company, Safe Auto's UM/UIM coverage
would not have applied. The city wants to avoid purchas-
ing liability insurance, but wants also to avoid paying
claims out of its own pockets when an insurance policy
would arguably cover the damage. The city cannot have
it both ways.

[**P27] Because the city owned the officer's vehi-
cle, because this was not an action against the officer,
and because the city was self-insured in a practical sense,
the officer's vehicle was not uninsured or underinsured
for the purposes of UM/UIM law.

VI. Another Irrelevancy
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[**P28] The UM/UIM coverage in the insurance con-
tract excluded any motor vehicles owned by a govem-
mental authority or agency. The city now argues that this
exclusion was against public policy.

[**P29] Ohio courts have rejected exclusions of
government vehicles from uninsured-motorist coverage
as being against public policy. n21 These cases have
voided the exclusion language based on an earlier ver-
sion of R.C. 3937.18(K) that did not include the same
defmition of "uninsured motor vehicle" used in this case.
But the same logic might apply where a govemment ve-
hicle was not subject to immunity and was not self-
insured.

N21 See Watters v. Dairyland Ins. Co.
(1976), 50 Ohio App.2d 106, 361 N.E.2d 1068;
Jennings v. Dayton (1996), 114 Ohio App.3d 144,
682 N.E.2d 1070; Thompson v. Economy Fire &
Cas. Co. (Mar. 6, 1991), 4th Dist. No. 1697, 1991
Ohio App. LEXIS 910.

[**P30] [*742] We agree that Safe Auto's policy
might pose a problem in certain fact scenarios. But such
a scenario was not involved here, so we need not decide
the public-policy issue in this case.

[**P31] Summary judgment was appropriate. We
therefore overrule Corson's.and the city's assignments of
error and affirm the trial court's judgment.

Judgment affirmed.

WINKLER, P.J., and GORMAN, J., concur.
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