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IN THE COURT OF APPEALS OF OHIO
SECOND APPELLATE DISTRICT
MONTGOMERY COUNTY

WESTERN ROGERS
Appellate Case No. 21593
Plaintiff-Appellee ) -

Trial Ct. Case No. 04-CV-2716
V. _

CITY OF DAYTON, et al.

Defendants-Appelfants

DECISION AND ENTRY
April _11th | 2007

This matter is before us on a motion to certify a conflict, filed by defendant-appeliant
State Farm Mutual Automobile Ins. Co. (State Farm). The alleged conflict case is the
decision of the First District Court of Appeals in Safe Auto Ins. Co. v. Corson, 155 Ohio
App.3d 736, 2004-Ohio-249, 803 N.E.Zd 863, appeal not accepted for review, 102 Ohio
St.3d 1483, 2004-Ohio-3069, 810 N.E.2d 967.

We recently held that State Farm would be financially responsible, up to the limits
of its uninsured motorists coverage, on an automobile insurance policy covering Western
Rogers. See Rogers v. City of Dayton, Montgomery App. No. 21593, 2007-Ohio-673.
In April, 2002, Rogers’s automobile was stuck by a vehicle driven by Earl Moreo, 1li, who.
was an employee of the City of Dayton, Ohio (Dayton). Id. at {3.

After Rogers filed suit against Moreo, Dayton, and State Farm, the trial court granted
summary judgment in Dayton's favor, finding that Dayton was “uninsured” for purposes of

State Farm’s uninsured motorists policy. The trial court also granted summary judgment
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in favor of Rogers, and heid that State Farm would be finahcially responsible up to the
limits of its uninsured motorists coverage if Dayton or its employee were found to be legally
responsible for Rogers's injuries. Id. at /5.

We subsequently affirmed the trial court. We noted that Dayton could have qualified
as a self-insurer under the chapter _of ‘the Ohio Revised Code entitled “Financial
Resp'onsibility” (R.C. Chap. 4509). Howe\ier, Dayton did not do so. Id. atf[17. We then
looked to the definition of “uninsured motor vehicle” in R.C. 3937.18, which stated that:

“(K) As used in this section, ‘uninsured motor vehicle’ and ‘underinsured motor
vehicle’ do not include any of the following motor vehicles:

[ ) 7

“(3) Amotor vehicle self-insured within the meaning of the financial responsibility law
of the state in which the motor vehicle is registered.” 2007-Ohio-673, at §19-21, qu_oting
from R.C. 3937.18 as it existed after the enactment of S.B. 267, effective September 21,
2000."

We concluded in Rogers that:

“‘Because the motor vehicle the operation of which caused Rogers's injuries was not
self-insured within the meaning of the financial responsibility law of Ohio, R.C. Chapter
4509, it was not excluded from the definition of an uninsured motor vehicle, within the plain
meaning of R.C. 3937.18(K)(3). Conse_quently, as the trial court held, Rogers’s injury was

within the scope of State Farm’s uninsured motor vehicle coverage.” Id. at 22.

1

This statute and the current version of the uninsured motorists statute contain
essentially the same pertinent wording as to self-insurance. Compare R.C.
3937.18(K)(3){2000) with R.C. 3937.18(B)(5).
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Our opinion also commented on the First District's prior decision in Corson, which
involved similar facts and issues. In Corson, a police officer negligently merged with traffic
and struck a vehicle operated by the plaintiff. Because the officer was not on an |
emergency call at the time, the City of Cincinnati was potentially liable for the damages.
See 2004-Ohio-249, at 3. Like Dayton, Cincinnati had not purchased insurance and did
not comply with the requirements to be designated a self-insurer. Instead, Cincinnati
chose to pay judgments out of city coffers. Id. at 7.

The First D.istrict found that Cincinnati was self-insured in a “practical sense’
because Cincinnati had paid all judgments and settlements arising from the negligence of
its police officers from Cincinnati's own funds. Accordingly, the First District concluded that
the city vehicie was not uninsured or underinsured for the purposes of UM/UIM law. id at
9126. In this regard, the First District stressed that:

| ‘_'Self—insurance is the retention of the rfsk of loss by one bearing the original risk
under the law of contract, * * * An entity may be self-insured in a practical sense for
purposes of UM/UIM law.” Id. at ]23. |

in Rogers, we explicitly rejected Corson’s approach, stating that the General
Assembiy had “clearly commanded a different result.” Rogers, 2007-Ohio-673, at {15.
Consequently, we held that State Farm would be required to pay up to the limits of its
uninsured motorists coverage if Dayton and/or its employee were found legally responsible
for the injuries to Rogers. Id. at /6 and 25-26. State Farm has now asked us to certify a
conflict to the Ohio Supreme Court based on our disagreement with Corson.

Before we can certify a conflict, we must first find that our judgment conflicts:

THE COURT OF APPEALS OF OHIO
SECOND APPELLATE DISTRICT




4

“with the judgment of a court of appeals of another district and the asserted conflict
must be ‘upon the same quesfion.’ Second, the alleged conflict must be on a rule of Iaw—-
not facts. Third, the journal entry or opinion of the certifying court must clearly set forth that
rule of law which the certifying court contends is in confiict with the judgment on the same
question by other district courts of appeals.” Whitelock v. Gilbane Blidg. Co., 66 Ohio St.3d
994, 586, 1993-Ohio-223, 613 N.E.2d 1032 (emphasis in original).

Dayton contends that the motion to certify should be overruled. Dayton’s first
argument is that the facts of Rogers and Corson are distinguishable and that the actual
holding in Corson does not conflict with our case. Dayton also contends that the
discussion of “self-insured” in Corson was dictum and was unnecessary to the holding in
the case.

Safe Auto was the uninsured motorists carrier in Corson. The First District
cohciuded that it did‘not need to resort to the Safe Auto policy because the City of
Cincinnati was “liable in the first instance.” 2004-Ohi0—249, at §]15. This conclusion was
based on Cincinnati's admission of the following facts: (1) a Cincinnati police officer
negligently caused the accident; (2) the officer was acting in the scope of her employment;
and (3) Cincinnati owned the vehicle involved in the accident, which was registered in the
State of Ohio. Id. at 14. In light of Cincinnat’s acknowiedged liability, the First District
concluded that discussion about self-insurance and Safe Auto’s policy would be irrelevant.
Id.

We disagree with this conclusion, since liability and financial responsibility are not

necessarily the same thing. For example, a tortfeasor may be legally liable for an injury,
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but may lack funds to pay a judgment. Furthermore, the First District’s decision does not
- even mention the collateral source rule in R.C. 2744.05(B), which states that a claimant’s
insurance benefits must be deducted from any award recovered against a political
subdivision. R.C. 2744.05(B) also prohibits insurers from filing subrogation actions against
political subdivisions to recover benefits that have been paid.

We specifically discussed the collateral source rule in Rogers, noting that “It shifts
the financial responsibilit_y from a municipality that has employed an immune tortfeasor to
the insurance carrier that has provided uninsured motorists coverage to the tort victim,
while charging the tort victim a premium for.that covefage.” 2007-Ohio-873, at 1125. Thus,
R.C. 2?44.05(8) specifically contemplates situations in which insurance policies are
relevant, even though political subdivisions may be liable for an injury.

In any event, after deciding that Safe Auto’s insurance policy was irrelevant, the First
District went on to consider the policy and the iséue of self-insurance. This was apparently
perceived as a couriesy, since, in the court's own words, the parties had “made a fuss”
about whetherthe insurance policy applied. Corson, 2004-Ohio-249, at16. Nonetheless,
the Fifst District spent a considerable amount of time discussing these issues. Id. at 22-
29.

The First District’s discussion of the “self-insured” issue could be dismissed as
dictum that was unnecessary to the court's decision. However, because the discussion of
this issue was a significant part of the First District’s opinion, we can reasonably conclude
that a conflict exists. The First District’'s resolution of the matter clearly indicates that future

situations involving this subject will be resolved against political subdivisions that have
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failed to obtain a ﬁ:ertificate as a qualifying “self-insurer” under R.C. 4509.72. Compare
White v. Jackson (Dec. 26, 1978), Frankiin App. No. 78AP-169, 1978 WL 217282, *1,
affirmed, White v. Randolph (1979), 59 Ohio St.2d 6, 391 N.E.2d 333 (certifying conflict
where conflicting alleged dicta formed an important part of the opposing district's appellate
court opinion).

Having concluded that a conflict exists, we certify the following question to the Ohio
Supreme Court for review and consideration:

Under R.C. 3937.18(K)(3)(2000), is a political subdivision “self-insured within the
meaning of fhe financial responsibility law” of Ohio if the political subdivision has not

qualified as a self-insurer under Ohio Revised Code Chapter 45097

A #égfb&j

WILLIAM H. WOLFF, JR., Pw@}guudge

MIKE FAIN, Judge

Pargs
MART NOWAN, Judge T

IT 1S SO ORDERED.
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Copies to:

John Musto

City of Dayton Pros. Office
P O Box 22

101 W Third Street
Dayton, OH 45402

Charles Lowe
50 E Third Street
Dayton, OH 45402

Mark H. Gams
471 E Broad Street, 18" Floor
Columbus, OH 43215-3872
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IN THE COURT OF APPEALS FOR MONTGOMERY COUNTY, OHIO

WESTERN RUGERS

Plaintiti-Appeliant C.A. CASE NO. 21593

V. T.C.NO. 04 CV 2718

CIiTY OF DAYTON, et al. {Civil Appeat from
Common Pleas Court)
Defandants-Appellees

ssssssss

OPINIGN
Rendered on the 18" day of February, 2007.

..........

FPATRICK J. BONFIELD, Atty. Reg. No. 0015796 and JOHN J. DANISH, Afty. Reg. No.
0046639 and JOHN C, MUSTD, Atty. Reg. No. 0074512, 101 W, Third 5t, P.O. Box 27,
Dayton, Ohic 45401

Attorneys for Defendants-Appeliess City of Dayion and Esri Moreo

MARK H. GAMS, Atty. Reg. No. 0025363 and M. JASON FOUNDS, Afty. Reg. No.

0069468, 471 E. Broad St., 18" Fioor, Columbus, Ohio 43215

Attorneys for Defendamt-Appeflant State Farm Mutual Automobile insurance
Company '

..........

FAIN, .
This is a dispute over wha is primarily fiabe for injuries incurred by Western Rogers

as a reault of a motor vehicle collision caused by the negligence of an empioyee of the Chy
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’} of Dayton. State Farm Mutual Automabite ingurance Campany, the underwriter of a policy

of uninsuretunderinsured mototist insurance issuad to Rogers, contands that because the
City of Dayton is self-insurad, in a "practical sense,” its fiability is excluded fom the scope
of the uninsured/undarinsured motorist coverage. This would leave the City of Dayton
ﬂ responsitie for damages. The City of Dayton contends that it is not seff-insured, so that
its liability is not excluded from the scope of the uninsured/underinsured motorist coverage,
with the result that State Farm is responsibie, and subrogation is nof parmitted against a
municipal.ny*

- The Cily of Dayton obtained summary judgment in its favor, from which State Famm
appesls. We agree with the trial court that the City of Dayton is not, as a matter of law,

- self-insured. Tharefore, the judgmert of the trial coutt is Affirmed.

|
In April, 2002, Eari Moreo, lIl, & traffic signal elactrician employed by the City of
Dayton, was dispatched to the intersection of Emerson and Salem Avenues in Dayton,

After cheacking the operation of a traffic signal, he began to execute a U-turn and struck an

automaobils owned and operated by Western Rogers. Rogers had an automobile insuranice
policy issued by State Farm. The insurance policy provided for uninsured motorist
| coverage.

Rogers brought this action against the Cily of Daytor and Moreg, Rogers alleges
that the City of Dayion and Moreo are liabie for his injuries, and that State Fam ig elzo
monetarily responsible to pay for his injuries within the iimits of his uninsured/underinsured

motorist ("UMAINT) policy provisions. All four of the parties filed motions for summary
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judgment. State Farm moved for summary judgment on the ground that Rogers was not
entitted to uninsured motorist beneflts under his State Farm policy, bacause the: City of
Dayton is & self-insured entify, not an uninsured entity, Morea and the City moved for
partial summary judgment on the grounds that they are immune from liabllity, the City is
uninsured for purposes of determining Rogers's entitement to UMM benefits under R.C,
393?.1‘8, and they are entitled to an offset for any UM/UIM benefits Rﬂgers was entitied

to receive from State Farm.
The trigl cauﬁ granted Rogers's mnﬁ#n& forsummany judgment, halding that State
Farm would be held financially responsible to the limits of cts uningured motorist covarage
ifthe City of Dayton and/or Moreo were found iegally responsible for Rogers’s inju%ies. The
trial court granted Moreo's motion for summaryjm:ignﬁem.ﬁ holding that Moreo is immune
fram liability under Chapter 2744 of the Revised Code. The trial court granted the City of
Dayton’s motion for summary judgment, holding that the City is "uninsured™ for pufpases
of the uriinsuﬁ_d motorist policy. The Hial court denied State Farm's metion for summiary
judgment.
State Farm moved for reconsideration of the trial court decision relating to the
motions for summary judgment. The trial court denied State Farm's motion for

reconsideration, Thereafier, the #rial court entered an order finding no just reason for

defay. State Farm appeals from the summary judgment renderad against it,

!‘ .;

) State Farm assers four assignments of error, ais follows:

SECOND APPELLATE BISTRICT
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“THE TRIAL COURT ERRED IN DENYING APPELLANT STATE FARM MUTUAL

AUTOMOBILE INSURANCE COMPANY'S MOTION FOR SUMMARY JUDGMENT AND
GRANTING APPELLEE CITY OF DAYTON'S MOTION FOR SUMMARY JUDGMENT,
' “THE TRIAL COURT ERRED IN HOLDING THAT THE GITY OF DAYTON WAS
NOT A SELF-INSURED ENTITY UNDER QHIO LAW, AND, CONSEQUENTLY, THAT
THE PLAINTIEF WAS ENTITLED TO UMUIM COVERAGE UNDER HIS STATE FARM
POLICY OF INSURANCE. |

“THE TRIAL COURT ERRED BY CONSIDERING ONLY WHETHER THE CITY OF |
DAYTON WAS SELF-INSURED LINDER THE OHIO FINANCIAL RESPONSIBILITY ACT
ANDNOT GU&EIQERING WHETHER THE CITY WAS SELF-INSURED UNDER OTHER
OHIO BTATUTES AND OHIO COMMONM LAW GOVERNING FINANCIAL
RESPONSIBILITY.

" "THE TRIAL COURT ERRED IN HOLDING THAT THE CITY OF DAYTON IS NOT
SELF-INSURED UNDER THE LANGUAGE DF THE STATE I;‘F\RM POLICY."

We will address State Farm's four assignments of error together because they all

turn upon whether the City of Dayton is sel-insured for purposes of the insurance poficy
and R.C. 3937.18. "Appeliate review of a decision by a trial court granting summaery

judgment is de novo." Cox v. Ketlering Medical Center, Monigomery App. No. 20814,

2005-Ohin-5003, 435,
This appeal relates fo an action commenced by & plainiiff, Rogers, sesking 1o
recover damages flowing from an automobille accident allegadly caused by the negiigence

of an employee of the City of Dayton, Moreo. “[Ploiiticat subdivisions are liable for injury,
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deatn, or loss to person or propanty caused by the negligent operation of any motor vehicle
by their employeas when the employess are engaged within the scope afﬁai:‘ employmeant
and authority.” R.C. 2744.02(B){1). It is undisputed that Moreo was engaged within the
scope of his smployment and authonty. Pursuant to R.C. 2744.03{A), an employee of the
City of Dayton has immunity from liability in & civil action brought to recover damages for
injury fo persone allegediy caused by any act or omigsion in connection with &
govemmental function. Therefore, Morec arguably is immune from liabilly fo Rogers,
Uniike its empllayee. however, the City of Dayton doss not have immunity from Rogers's
action. SeeR.C. 2744.02(B)( 1), 2744.03(A). Thus, the question hecomes who should pay
for demages resuliing from Moreo's alleged negligence arising in the course of his
employment with the City,

Btate Farm mekes the straightforwand argument that the City should pay the

damages, becausethe aliegednegligence of the City’'s empioyee caused Rngem's injuries,
H the City has riof articuiated any basis on which the City should be granted immunity, and
the City has not shown that it is unable to pay damages to Rogers. This approach was
eloquantly endorsed by Judge Painter in Safe Auto Ins. Co. v. Corson, 155 Ohio App.3d

736, 2004-Ohio-248, 115-13: “Corson owned an insurance poficy with Safe Auto, The poficy

induded uninsured-motorist and underinsured-motorist UM/UIM') coverage, Responsible
people buy UM/UIM coverage to: protect themselves against irresponsibie drivers who do
not have any insurance or enough insurance. . . . But the cily dig not buy insurance o
cover these damages. Neither did it comply with the rules to be a ‘self-insurer’ under the
UM/UIN statutes. It simply chase to pay damages or judgments out of the city coffers,

which is perfectly proper. The cily somehow concocted the theory that someone elss

THE COQURT OF AFPEALS OF OHID
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should pay. That someone slse was Safe Auto. This was evidenty because Safe Auto
was the only insurance company inimima&. But why should Sate Auto-the insurance

company for the innocent driver-pay damages the city of Cincinnati owes? . . . [Tihe city

of Cincinnati was nof reguired to follow the selfinsurance certification methods preseribed
by the financial responsibility law. Because it was presumed to be responsible, it did not
| have to file papers with the state guarantesing that it was able to pay damages. The city
was ailowed to pay out of city coffers.  Somehow, the city interpreted this to mean that it

wag uningtred, unself-msured, and ynliable. The city's argument is that, by not complying

with & law it doas not have to comply with, it can escape paying what it owes."

In our view, the Generai Assembly has clearly commanded s different result,. R.C.
4508.72(A) provides as follows: |

“Any person in whose name more than fwanty-five motor vehicles are registerad in
this state may qualify as a seif-insurer by obtaining a cenificate of self-insurance issued by
the regisfar of motor vehicles as provided in division (B} of this section.”

Because the City of Dayton owns more than 25 motor vehicles, it could obtain a
cerlificate of self\insurance, and theraby qualify as 2 self-insurer under Ohio Revised Code
Chapter 4508, entitied “Financial Regponsibility.” # did not do su.

Atthe reievant time, which the parties recognize is the most recent renewal of State
Farm's UM/UIM policy preceding the accident, R.C. 3937.18(K}3) defined “uninsured
n motor vehicle” as follows:

) As used in this seclion, 'uninsurad motor vehicle' and 'underinsured motor

% vehicie’' do not include any of the following motar vehicles:

B ek
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(3] A motor vehicie self-insured within the meaning of the financiat responsibility iaw
of the siate in which the motor vehicie is registered.”

Because the motor vehicle the operation of which caused Ropgers's injuries was not
‘selmsured within the meaning of the financial responsibility law of Ohio, R.C. Chapter
4508, it was not excluded fram the definition of an uninsured motor vedicle, within the plain
F meaning of R.C. 3937,18(K)(3). Consequently, as the trial court heid, Rogers's injury was
within the scope of State Farm’s uninsured motor vehicle wverége.

R.C. 2744 .05(B) provides as follows:

“It a claimant receives of is entitied to receive benefits for injuries or loss allegedly
incurred from & policy or pelicies of insurancs or any other source, the bensfits shall be

disclosed to the Courf, and the amount of benefits shall be deducted from any award

against a polifical subdivision recovered by the slaimant. No insurer or ofher person s
entitiad te bring an action under a subrogation provigion in an insurance or other contract
against a political subdivision with respect to such benefits.”

Itis the collateral source rule niear?y setforth in R.C. 2744 .05(B) that establishes the

result to which Judge Paintericok offense in Safe Aulo ins. Co. v. Corgon, supra, because
it shifts the financial responsibiity from a municipality that has employed an immune
tortfeasor fo the insutrance carier that has provided uninsured motorist coverage to the tort

vichim, while charging the tort victim & premium for that coverage. Without endorsing the

reasoning, we can imagine the Ohio General Assembly having decided, as a matier of
policy, that it is preferable to impose the financial harm resulting from & motor vehicle tort
upon a commercial msurance carrier, who has receivet a8 premium for uninsured motorist

coverage, &s opposed to either: (1) the tort visting, {2} the municipal employse wht was

B -T2 4o e e r-remane
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acting within the scope of duties for which immunity is provided under R.C. 2744.02; or (3)

the municipality that emploved the tortfeasor. In short, the Geﬁerai_ﬁsse'mbiy appears io
have adopted & schedule of preference for whe should bear the harm of g tort caused by
a municipal employee acting within the scope of his immunity as foliows: {1) an insurance
carrier providing uninsured motorist coverage to the victim, if there is one; (2) the
municipality; an& (3) the tort victim. The General Assembly has nbvinwély found public
i policy in favor of immunity for the municipal employee, and has decided that of the three
other potential bearers of the loss, the tort viclim is the ieast able to sustain the loss, the
municipalify is the next iecast sble to sustain the loss, and the inéurance carrier is in the
best position to sustain thé; loss, While we might not agree with this schedule of

preference, we do not find it to be irrations!.

State Fam's agsignments of emor are overruled,

Al of State Farm's assignments of error having been overruled, the judgment of the

trial court Is Affirmed.
WQLFF, P.J)., concurs,
DONOVAN, J,, dissenting:
{ disapree,
Judge Paintar's approach is consistent with the purpose behind UMAIM coverane.
*The purpose of ULIM duveraga isto profect parsons from losses which, becauss of the

tortfeasor's lack of labiltty coverage, would ofherwise go uncompensated.” 58 Ohin
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hutisprudence 3d (2005) 435-38, Insurance, Section 999. it is undisputed that, despite
Moreo's immunity frorn fiability, the City is liable for damages arising from Moreo's
neygligent acts within the course of his employment with the City. Also, there has been no
argument that the Clty is unable 1o pay such damages. Thus, it appeays that the Chty of
Dayton is abie to compensaie Plaintiff for his damages and there does not appsar td be

any risk of Plaintiff going uncompensated due to a lack of liability coverage on the part of

the Gty of Dayton. Therefore, farcing State Famy to pay damages to Plaintiff does not
appear to fit within the purposs of UMIUIM coverags.
Thetrial court and majority reject Judge Paintar's common sense approach and find
thatthe City was uninsured within the meaning of the uninsured motorist statute and State
- Farm’s insurance policy with Mr. Rogers. Pursuant to the version of R.C. 3037 18(K)
applicable to the present dispute, a motor vehicle is excluded from the definition of
“uninsured motor vehicle” where the motor vehicle is seffsinsurad within the meaning of the
financial responsibiifly law of the state in which the mater vehicle is registered. The
insurance policy betwsen Plaintiff and State Farm provides & similar exclusion from the
definition of uningured m#tar vehicle, State Fanm argues that the City of Dayton's motor
vahicle is excluded from the definition of uninsured motor vehicie because the City of
Dayton is self<insured. On the other hand, the Cily of Dayton argues that i is not self-
IA insurad within the meaning of the fimancial responsibility law of Ohio.
“ | “Sel-insurance’ is the retention ofthe risk ofloss by the une bearing the origing! risk

under the law or contract. I is the practice of ssiting aside a fund to meet losses instead

of insuring against such through insuranse, self-instrance being the antithesis of

insurance, forwhile insurance shifts the risk of loss from the insured to the insurar, the self-

SECOND APPELLATE BISTRICT
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l insurer refaing the risk of loss imposed by iaw or contract.” 57 Ohio Jurisprudence 3d
’ {2005} 317, insurance, Section 247. The City concedes that it is sslf<insured in the sense
that ¥ does not purchase automobile insurance and it does set aside certain monetary
amounts each year in its budpet for the payment of claims. ageinst the City.

The City's decision not {0 purchase iﬁs;:raﬂne s perfectly acceptable, R.C.
2744 08{A)(2){a} provides that a “political subdivision may establish and meiniain 2 self
insurance program refative to its and its employses' pataential liability in damages in civil
actions for injury, death, or loss tﬁ persons or properly dllegedly caused by an act or
| omssion of the political subdivision or any of its employess in connection -wfth a
governmental or proprietary function. The political subdivision may reserve such funds ag
i it deems appropriate in a special fund that may be established pursuant £ an ordinance

or resolufion of the pofitical subdivision .. . "

” The City of Dayton's self-insurance program is provided for in its Municipat Code.
Pursuant to Sec. 36.203 of the Dayton Municipa! Code, judgments on personal injury
claims are limited to funds that have been “specificaliy appropriated on an annuatbasis for
payment of claims and judgments.” Furiher, Sec. 36.204 requires the City Manager to
submit annualiy to the City Commission a recommended asppropriation for payment of
claims and jutgments. In determining the amount of funds to be appropriatad, the City
Manager and Commission may consider the list of non-exclusive information set forth in

Sec. 36.204(A)-(1).

Thae trial court held and the majority coneurs that being self-insured in this "practical
gense” does not necassarly mean that the City is self-insured in the relevent, legal sense.

State Farm disagrees, arguing that the Supreme Court's holding in Grange Mui. Cas. Co.

SECOND APPELLATE DISTRICT
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v. Refingrs Transport & Terminat Corp. (1 £886), 21 Ohio $t.3d 47, supports a finding that
the City is self-insured rather than uni-r:sureti for purposes of R.C. 3837 18({K) and the
insurance policy. The City responds that whethar it is seff-insured ivthe practical sense
irelevant, because the inquiry necessitated by R.C. 3837,18(K) ant the insurance policy
is whather the City is selivinsured within the meaning of the financial responsibility faw.

The City contends that the motor vehicle driven by Moreo cannot be considered self-

insured within the meaning of the financiat responsibiiity law of Ohio, because the City
doss not have a cerificate of selfinsurance under Ohio’s Financial Responsibifity Act
{"FRA"), Chapter 4508.01, st seq.

Under the FRA, "[ajny parson in whose name more than twenty-five vehicies are
ragistered in this siate may qualify as a self-insurer by obtaining a certificate of self-
msurance issued by the registrar of motor vehicles . . . * R.C. 4508.72(A). "The registrar
shall issue » centificate of setf-insurance upon the appiisation of any such person who is
of sufficient financial ability to pay judgments against him.* R.C. 4508,72(B). insum, the
registrar s required to issue a centificate of sel-insurance to any person who has more
than twenty-five vehicles registered in Ohio, is financially able to pay jutigments against

him, and requests the certificate. It is undisputed that the City of Dayton is exempt from

the FRA. R.C. 45{153.?1‘ itis simitarly undisputed that the City of Dayton does not have @
cerfificate of selfinsurance issued by the registrar. The Cify argues that these two
l; uncontested fects are sufficient 1o resolve this appeal in its faver because the kack of 8
certificate of self-insurance prevents State Farm from establishing that the City is seft

msured within the meaning of the financial responsibility faw. | disagree.

THE COURT OF AFPEALS OF QHEQ
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The relevant inquiry under R.C. 3837.18{K)(3} is not whether the City of Dayton has
& certificate of self-insurance and is in fact self-insured under the FRA. Indeed, the City
would have no reason to request a certificate of self-insurance where the Cily is exempt'
from the very law that requires a person to obtain the certificate of selfi-insurance. Rather,
the relevant question is whether the City is self-insured within the maanlr'ng of fhe FRA.
Thus, the key inquiry s whether the City meets the requirements for a certificate of sel-

insurance. A review of the statutory requirements revaais that the City does mest the

relevant reguirements,

| Pursuant to R.C, 4509.72(B), the registrar mustissue a cartificate of seff-insurance
o any person who has mare than twanty-five vehicles registared in Chio, requesis the
cetificate, and is financialiy able to pay judgments against him. it is undisputed that the

City has more than twenty-five vehicles registered in Ohio. Moreover, it is undisputed that

the City is financially able to pay judgments against . Indeed, the Cily concedes that jt
sets aside certain funds each year to pay jutdgments against . Moreover, the City's
exemption from the FRA is based on the presumption given to a political subdivision of the

state that the subdivision is financially responsible. Thus, | would conclude that the City

s financially responsible and qualified to receive a cedificate of self-insurance,

The presumption in R.C. 4508.71 that the City of Diayton is financially responsible
is supporied by the City's Municipal Code. “Proof of financial responsibility” is defined by
statute as “proof of ability to respond in damapes for liability, on account of accidents
vccurring subsequent fo the efiective date of such proof, arising out of the ownership,
maintenance, or use of a motor vehicle in the amount of twelve thousand five hundred

tdollars because of bodily injury to or death of one person in any one accidsnt, ... " R.C.

THE COURT OF AVPEALS OF OHIO
SECOND APPELLATE DISTRITT
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4508.01(K). The City of Dayton has ¢reated a limitation of its iability refafing to damages
recoverable in an action against the city for personal injury or property damage arising out

of a single ocourrencs, or sequence of oocurrences, in atartaction. The limitation is e sum

not in excess of $250,000 per person and $500,000 per ocoumence. Dayton Municipal
Code, Ses. 36.205(B)(2). The City of Dayion, through its Municipali Code, tieariy
conmemplated paying Judgments in amounts eguat 1o or exceading the $12.500 that is
required under the FRA to show proof of financial responsibilify. In shor, the City of
Dayton is financially rasponsible within the meaning and putpose of the FRA.

The only thing preventing the City of Dayton from having a certificate of seft-
insurance under the FRA s that the City has not requested such a cerfificate, Qnoe again,
it is undemstandable why the City has not requested a cedificate~itis unnecessary because
the City is exempt fram the FRA. However, the fact that the City did not request &

certificate that it was not legally obligated to request does not maan that the City is not salf
insured within the meaning and spirit of the financial responsibility law. On the contrary,
[ would find that the Clty's practice of annually setting asidé funds fo pay tort judgments

constitutes being self-insured and financially responsible within the meaning and purpose

of the fmancial responsibility law. To hold nthaMm would allow the City of Dayton o use
the fact that it is presumad financially responsible under the FRA to act financially
imesponsible in situations where its employees are involved in automobile accidents.
The City of Dayton argues that our prior decisions in Jennings v. City of Dayfon
(1986}, 114 Ohic App.3d 144, and Anderson v. Nafionwide ins. Co. (Sept. 19, 1807),
Montgomery App. No. 163{19, require ug to find that the City of Dayion is uninsured. |

i disagres, in Jennings, the plaintiff was injured in an accident with a motor vehicle owned

THE COURT OF aPPEALS OF OHIO
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by the City of Dayion and driven by & cily employee. At the time of the acrident, the City

of Dayton was not coveret! by a motor vehicle liability insurance policy. Rather, the City
was self-insured under the provisions of R.C. 2744.08(A)2){a). Based on a review of the
caselaw, we found that “fhe frend inthe Supreme Court and in this court is to define sef.
insurers as uninsured &nd to maximize the x_minsumd motorist protection afforded {o
insured persons.” Jenanings, 114 Chin App.2d at 148. Conseguently, we heid that “seff-
insurance’ is the legal equivalent of no insurance for purposes of the distibuion of
uninsurad motorist benefits in accordance with R.C. 3837.18." Id. at 150. Our holding was
basedon & reading of the 1886 version of R.C. 3937 .18, which did not include an exclusion
for “self-insurers.” Subsequent to pur desisions in Jennings and Anterson, however, the
General Assembly revised R.C, 3837.18B, providing for an exclusion of seff-insurers from
the definition of uninsured motor vehicle. Therefore, Jennings and Anderson are
inapposite. |

{ - Finally, the City of Dayton amgues that the public policy behind R.C. 2744 05(8}
supports a finding that the Clty of Dayion is uninsured. R.C. 2744.05(B) provides that "}f
a clasimant receives or is entitled to receive benefits for injuries or loss allegedly incurred
from & policy or policies of insurance or any aiﬁef soiiree, the bensfits shall be disclozed

i to the court, and the amount of the benefits shall be deducted from any award against &

political subdivision recovered by that ciaimant. No insurer or other person is entitied to
bring an action under a subrogation provision in an insurance or other contract against a
pofitical subdivision with respect to such benefits.” According to the City of Dayton, R.C.
i 2744.05(B) serves two purpuses: "1. To ‘conserve the fiscal resources of political

subtivisions by limiting their tort lisbility’; and 2. To ‘permit injured persons who have no

THE COURT OF ATPEALS OF OHIO
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resource of reimbursement for their damages, to recover for @ tort commitied by {a] political

subdivision.™ Appeliee's Brief, p. 13 (quoting Menefes v. Queern Cify Matro (1980), 49 Chio
8t.3d 27, 29). The Ciy of Dayion's reliance on R.C. 2744.05(B) is misplaced. R.C.
2744.05(8}, by its own terms, is confined to situations where the claimant is entitied to
banefits under his or her insurance policy. In the present case, Plaintiff is not entitled to
uninsured motorist benefits under his insurance policy with State Farm, because the City -
of Dayton is self-insured. Therefore, the provisions of R.C. 2744.05(B) are ingpplicable.
i wduld conclude that the trial courterved in holding that the motor vehicle driven by
‘Moreo was uninsured. In choosing to be seff-insured forthe purposes of the FRA, the City
obligated itself to pay. 1 would sustain State Farm's assignments of errer and would
reverse the judgmaﬁt of the trial court. |
Copies malied to;
Patrick [. Bonfieid
John J. Danigh
John C. Musto
ftark H. Gams

& Jason Founds
Hon. Jeffrey E, Froelich
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OPINION BY: MARK P. PAINTER
OPINION: [***B64] [*737]
MARK P. PAINTER, Judge.

[**P1] This is a simple auto-accident case overdressed
as a legal puzzle, If's not. Uninsured-motorist law has
had its share of twists and turns. The city of Cincinnati
asks us to shape it.into a pretzel. We decline.

[**P2] Plaintiffs-appellants Jamie Corson and the
city of Cincinnati appeal the entry of summary judgment
for defendant-appellee Safe Awto Insurance Company.
We affirm,

1. A Simple Accident Becomes a Legal Conundrum

[*¥P3] Jamie Corson was involved in an accident with
a city police vehicle in May 2001. Everyone agrees that
the accident was caused by the officer's negligence in
merging with traffic. Though not on an emergency call,
the officer was acting in the scope of her employment at

‘the time of the accident, so the city of Cincinnati iz liable

for the damages. nl The city should have paid Corson's
damages, and that would have been that. But no. The city
refuged to pay and pointed a finger at Safe Auto,
Corson's insurance company,

nl R.C. 2744.02(B)(1).
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[**P4] Safe Auto, probably surprised at being in- .

volved at all, did not send Corson a check. Not satisfied
that it should pay, it sued both Corson and the city in a
declaratory-judgment action, seeking to have the court
tell the city to pay up and to stop bothering Safe Auto. A
day later, Corson sued Safe Auto--but not the city--for
payment of her claim. Later, in her answer to Safe Auto's
_ lawsuit, Corson finally included a claim against the city.
Now that three parties to a two-party accident were in
court, the trial court consolidated the cases,

1L To be ar Not to be Responsible

Corson owned an insurance policy with Safe Auto.
The policy included uninsured-motorist and underin-
sured-motorist ("UM/UIM") coverage.

[**P5] Responsible people buy UM/UIM coverage
to protect themselves against irresponsible drivers who
do not have any insurance or enough insurance. The city,
claiming [*738] to be "mninsured,” seeks to be held
irresponsible and claims that Corson's insurance policy
should pay for the damage the city caused.

[**P6] The city, just like every other entity, is li-
able for damages when its employees negligently injure
someone else, n2 There is an exception if a police officer
is on an emergency call, and then the city is immune. n3
That was not the case here--the officer was simply driv-
ing in traffic like everyone else. The law does exempt the
city employee from individual liability, nd on the very
reasonable grounds that the employer--the city--must and
will pay damages. In other words, the individual officer
should not be sued, only the city.

n2 R.C. 2744.02(B)(1).
n3 R.C. 2744.02(B)(1)(a).
nd R.C. 2744.03(4)(5).

[**P8] But the city did not buy insurance to cover
these damages. Neither did it comply with the rules to be
a "self-insurer” [***865] under the UM/UIM statuies.
iS5 It simply chose to pay damages or judgments out of
the city coffers, which is perfectly proper.

ns See R.C, 4509.72,

[**P9}] The city somehow concocted the theory
that someone else should pay, That someone else was
Safe Auto. This was evidently because Safe Auto was
the only insurance company involved., But why should

. Safe Auio--the insurance company for the innocent

driver--pay damages the city of Cincinnati owes?

{**P10] Safe Auto, perhaps as confused as is this
court as to why it was even in this case, made many ar-
guments. The one that the frial court bought was that the
city was self-insured in practical fact. There is certainly
caselaw to support that theory. n6 If the city was self-
insured under the UM/UIM law, then even it admits that
it had to pay the damages, and it could not claim to be
uninsured. We do not disagree with this analysis, but we
do not see why it is necessary.

n6 See Grange Mut. Cas. Co. v. Refiners
Transport & Terminal Corp. (1986), 21 Ohio
81.3d 47, 21 Ohio B. 331, 487 N.E.2d 3]10; Mal-
thews v. Regional Transit Authority (Nov. 7,
1985), 8th Dist. No. 49406, 1985 Ohio App.
LEXIS 9201.

[*#¥P11] The city's argument—that it was "unin-
sured"--might be clever; but how that fact released it
from liability for damages escapes us. If an uninsured
millionaire had hit Corson, could the millienaire have
simply said, "I'm uninsured so I don't have to pay--your
own insurance has to pay for my negligence," and
blithely continued down the road unsued?

[**P12] [*739] Now if that same millionaire had
followed the statutory requirements to certify himself as
a self-insurer, n7 he would no doubt have been liable for
his actions, And the insurance company would not.

‘07 See R.C. 4509.45 and 4509.72.

[**P13] But the city of Cincinnati was not required
to follow the self-insurance certification methods pre-
scribed by the financial responsibility law. n§ Because it
was presumed to be responsible, it did not have to file
papers with the state guaranteeing that it was able to pay
damages. The city was allowed pay out of city coffers.
Somehow, the city interpreted this to mean that it was
uninsured, unself-insured, and unliable. The city's argu-
ment is that, by not complying with a law it does not
have to comply with, it can escape paying what it owes,

n8 R.C. 4509.71.

I Summary Judgment
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[**P14] We review a grant of summary judgment de
novo. n9 Summary judgment is appropriate only where
there is no genuine issue of material fact, and the moving
party is entitled fo judgment as a matter of law. n10 A
court shall grant summary judgment where reasonable
minds can come only to a conclusion adverse to the
nonmoving party. nl1

n9 Doe v. Shaffer, 90 Ohic St.3d 388, 2000
Ohic 186, 738 N.E.2d 1243.

n10 Civ.R. 56(C).
nll id.

[**P15] There are no factual disputes in this case.
The city admitted that the officer's negligence had caused
the accident and that the officer was acting in the scope
of her employment at that time. It also admitted that it
owned the police vehicle involved in the accident, and
that the vehicle was registered in Ohio. The only ques-
tion that remains is whether Safe Auto was entitled to
judgment as a matter of law. And of course it was.

1V. Safe Auto'’s Policy Did Not Apply

{**P16] Because the city was liable in the first instance,

there was no need to resort [***866] to the Safe Auto
policy at all. All the rest of the discussion in the city’s
brief is perhaps interesting, but mainly irrelevant. As
Tweedledee said to Tweedledum, "If it was so, it might
be; and if it were so, it would be; but as it isn't, it ain't.
That's logic." n12

nl2 Carroll, Through the Looking Glass
{Easton Press ed. 1965) 5.

[**P17] [*740] But because Corson and the city
make a fuss about whether the policy applied, we address
their concerns.

[**P18] The Safe Auto UM/UIM coverage did not
apply to any vehicle "owned or operated by a self-insurer
within the meaning of any motor vehicle financial re-
sponsibility law, motor carrier law, or similar law."
Therefore, if the city was self-insured, Safe Auto was not
liable under the policy.

[**P19] The relevant UM/UIM provision in effect
at the time of the insurance contract between Corson and
Safe Auto was R.C. 3937./8(K), az amended by Senate
Bill 267. That provision stated that the terms "uninsured"
and "underinsured” did not apply where the motor vehi-

cle was owned by a political subdivision, the operator
was subject to immunity, and the action was brought
against the operafor. nl13 It gave no such protection to
political subdivisions--here, the operator was not sued,
The law also excluded vehicles that were self-insured
within the meaning of the financial responsibility law.
nl4

nl3 R.C. 3937.18(K)¢2), as amended by S.B.
No. 267, ,

nl4 R.C. 3937.18(K}(3), as amended by S.B.
No. 267.

[#**P20} The city admitted that it owned the vehicle
involved in the accident. The immunity question is all
that remains. The city and Corson claim that the officer
had immunity here. Again, correct but irrelevant. nl3
But the code gave--and still gives--immunity to a politi-
cal subdivision orfy when the officer was responding to
an emergency call. n1é This was not the case here.

nl5 R.C. 2744.03(4)(6).
nl6 R.C. 2744.02(B)(1)(a).

[**P21] Under the previous version of RC.
3937.18(B), the only way Safe ‘Auto would be obligated
to cover Corson's damages is if the city had immunity.
But the city did not have immunity. The city was liable
for the officer's negligence. The city was liable, whether
or not it had insurance, because it was not immune unless
the officer was on an emergency call.

[**P22] Because the city owned the officer's vehi-
cle, and this case did not involve a suit against the opera-
tor of the vehicle, the Safe Auto policy simply did not
apply, and did not need to apply, and suromary judgment
was appropriate.

V. Self-Insured

[**P23] But even if immunity did apply--which it
clearly did not--the city was still a self-insurer in the
practical sense, as the trial court held.

{**P24] [*741] Self-insurance is the retention of
the risk of loss by the one bearing the original risk under
the law or contract. n17 An entity may be self-insured in
a practical sense for the purposes of UM/UIM law. ni18
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nl7 Physicians Ins. Co. v. Grandview Hospi-
ted & Medical Center (1988}, 44 Ohio App. 3d
157, 542 N.E.2d 706.

nl8 Grange Mut. Cas. Co. v. Refiners
Transport and Terminal Corp. (1986), 21 Ohio
St.3d 47, 21 Ohio B. 331, 487 N.E.2d 310.

f**P25] Corson now argues that the city was not
required to purchase insurance. She is correct. A political
subdivision may [***867] use public funds to contract
for insurance to cover its and its officers' potential liabil-
ity. n19 It may also establish and maintain a self-
insurance program. n20 But the city admitted that it paid
all judgments and settlements arising out of the negli-
gence of its police officers from its own funds. This was
self-insurance in the practical sense.

nl9 R.C, 9.43.
n20 Id.

[**P26} Had the city purchased insurance from an
independent company, Safe Auto's UM/UIM coverage
would not have applied. The city wanfs to avoid purchas-
ing liability insurance, but wants also to avoid paying
- claims out of ils own pockets when an insurance policy
would arguably cover the damage. The city cannot have
it both ways.

[**P27] Because the city owned the officer's vehi-
cle, because this was not an action against the officer,
and because the city was self-insured in a practical sense,
the officer's vehicle was not uninsured or underinsured
for the purposes of UM/UIM law.

VI Arother Irrelevancy

[**P28] The UM/UIM coverage in the insurance con--
tract excluded any motor vehicles owned by a govem-
mental authority or agency. The city now argues that this
exclusion was against public policy.

[*¥P29] Ohio courts have rejected exclusions of
government vehicles from uninsured-motorist -coverage
as being against public policy. n21 These cases have
voided the exclusion language based on an carlier ver-
sion of R.C. 3937 18(K) that did not include the same
definition of "uninsured motor vehicle” used in this case.
But the same logic might apply where a government ve-
hicle was not subject to immunity and was not self-
insured.

N21 See Watters v. Dairyland Ins. Co,
(1976), 50 Chio App.2d 106, 361 N.E.2d 1068;
Jennings v. Dayton (1996), 114 Ohio App.3d 144,
682 N.E.2d 1070; Thompson v. Economy Fire &
Cas. Co. (Mar. 6, 1991}, 4th Dist. No. 1697, 1991
Ohio App. LEXIS 910.

[**P30] [*742] We agree that Safe Auto's policy
might pose a problem in certain fact scenarios. But such
a scenario was not involved here, so we need not decide
the public-policy issue in this case.

[**P31] Summary judgment was appropriate. We
therefore overrule Corson's.and the city's assignments of
error and affirm the trial court's judgment.

Judgment affirmed.

WINKLER, P.J., and GORMAN, J., concur.
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