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L INTEREST OF AMICUS CURIAE

The City of Cleveland (“Cleveland”) has a significant interest in the certified
question placed before the Court because of ifs enactment and continuing enforcement of
Cleveland Codified Ordinance 413.031 {“*Section 413.0317"). This ordinance was. enacted
pursuant to the city’s Home Rule Authority under the Ohio Constitution and it authorizes
the use of an automated traffic enforcement camera system to impose civﬁ penalties for
ted light and speeding violations that are photographed by the automated camera system.
As idenﬁﬁed at page four of Judge Dowd’s “Order of Certification”, Cleveland is a o
defendant in Michael McNamara v. City of Cleveland, et al., No. 06-582364 (Cuyahoga
Courity, filed Jan. 20, 2006), an attempted class action wherein the constitutionality of
Section 413.031 is being challenged.

Section 413.031 does not abrogate existing Ohio traffic laws and Cleveland’s use
of advanced camera technology supplements the City’s continuing enforcement of
criminal traffic statutes. Section 413.031 was enacted to better protect the health, safety,

and welfare of the people of Cleveland. Section 413.031 and other similar local
' '6fdiiiénCes do not conflict with the general laws of Ohio, rather such ordinances exeitise
tﬁé 'ir'lherent municipal police powers provided directly to municipalities by Section 3,
Article XVIII of the Ohio Constitution. Cleveland seeks to have the certified question

‘answered in the affirmative,



18 STATEMENT OF FACTS

The certified question placed before this Court by Judge David Dowd of the
Northern District of Ohio asks:

Whether a municipality has the power under home rule to enact civil

penalties for the offense of violating a traffic signat light or for the offense

of speeding, both of which are criminal offenses under the Chio Revised

Code.
" Cleveland believes that the answer to this question muist be yes, where a supplemental
automited traffic enforcement camera system has been adopted by ordinance that
establishes the imposition of a civil penalty for those red light or speeding violations that
are photographed by the automated.camera system. Cleveland’s automated camera
ordinance does not abrogate, displace or limit the ongoing enforcement of existing
criminal traffic laws and penalties. No provision of the Ohio Revised Code Ohic

addresses the municipal use of automated cameras for traffic enforcement purposes.'

A. Section 413.031 was enacted by City Council as a supplemental safety
measure to better protect the citizens of Cleveland.

Cleveland City Council initially enacted Section 413.031 with Ordinance No.
176-A-05 “to supplement the Codified Ordinances”. (Appx. 1). In the recitations
pre(:’édi-ﬁ‘é the codified language of Section 413.031 , the City Council acknowledged that
(1) the City of Cleveland has all powers of local self-government under Section 3, Axrticle
X VI of the Ohio Constitution, (2) the City exercises its powers of local self-government
through its Charter, and (3) that a fundamental purpose of local self-government is the

protection of the health, safety, and welfare of its citizenry. (Appx. 1) The City Council

! State Representative James Raussen has submitted an amicus brief that identifies his interest as the author
and sponsor of Sub. H.B. 56. The description of the bill contained in his inferest staterment has no standing
in this matter as the bill was vetoed by former Governor Taft and did not become taw.



acknowledged further that red light crashing and speeding cause needless sertous injuries
and death, and that “the incidence of red light running and speeding will be reduced
thirough this program.” (Appx.1)

B. The civil penalties established by Section 413.031 for violations of
existing red light and speed laws occur only when the violation is
photographed by the automated traffic enforcement camera system.

Section 413.031 was subsequently amended, with the current language of the

ordiriance becoming effective on July 20, 2003. (Appx. 8), Section 413.031 makes it
abundantly clear that the civil enforcement system established by the City is limited to
those circumstances where the speeding and red light offenses at issue have been
photographed by means of the “automated traffic enforcement camera system” authorized
in the ordinance:

(a) Civil enforcement system established. The City of Cleveland hereby

adopts a civil enforcement system for red light and speeding offenders

photographed by means of an “automated traffic enforcement camera

system” as defined in division (m).? This civil enforcement system

imposes monetary liability on the owner of a vehicle for failure of an

operator to stop at a traffic signal displaying a steady red light indication

or for the failure of an operator to comply with a speed limitation.
(Appx. 4)

Civil Liability under Section 413.031 does not constitute a criminal conviction and is
deemed a noncriminal violation. (Appx. 4)

C. The civil penalties and camera enforcement system enacted by Section
413.031 do not abrogate existing criminal traffic laws.

Section 413.031(e) further establishes that the civil enforcement system

associated with the automated traffic enforcement camera system does not abrogate, alter,

% «Automated traffic enforcement camera system’ is actnally defined in division (p)(1) of the ordinance.
(appx. 8).



or limit (1) ex’istiﬂg speed limits and red light laws, (2) criminal penalties associated with
those laws, and (3) the ability of police officers to enforce existing criminal traffic laws:
(e) Other offenses and penalties not abrogated. Nothing in this

section shall be construed as altering or limiting Sections 433.03 or 413.03

of these Codified Ordinances, the criminal penalties imposed by those

sections, or the ability of a police officer to enforce those sections against

any offender observed by the officer violating either of those sections.

Nothing in this section shall be construed to limit the liability of an

operator of a vehicle for any violation of division (b) or {¢) of this section.

- While not implicated by the certified question, it is noted that Section 413.031
establisties a defined appeals process for those contesting liability, with liability findings
by a hearing officer to be based on a preponderance of the evidence. (Appx. 6-7), Section
413.031(k) further establishes that Jability will not be found where the event captured by
the camera system is not an offense. (Appx. 7). The ordinance makes clear that a record

is to be kept of the initial appeals hearing for use should the case be further appealed.
(Appx. 7).

Cleveland enacted Section 413.031 as a supplemental public safety measure to
reduce serious injuries and death. The ordinance assists in the regulation of traffic upon
municipal roadways and was enacted pursuant to the police powers provided to
municipalities by Section 3, Article XVIII of the Ohio Constitution.

L ARGUMENTE

A. A municipa]ity’s authority to regulate traffic by way of ordinance is
an authorized police power under Section 3, Article XVIII of the Ohio
Constitution
The Home Rule Amendment of the Ohio Constitution, Section 3, Article X VIII as
enacted in 1912 provides that:

“Municipalities shall have authority to exercise all powers of local self-
government and to adopt and enforce within their limits such police, sanitary



and other regulations, as are not in conflict w‘ith general laws.”

The Home Rule Amendment grants municipalities two sei)aratc types of authority. First,
muhicipa}ities are empoﬁered to regulate matters of local self-government. Second,
miunicipalities have the right to adopt and enforce within their limits police regulations
that do not conflict with the State’s general laws. Stare Personneé Bd. of Review v. Bay
Village Civil Serv. Comm’n (1986), 28 Ohio St.3d 214, 217, 503 N.E.2d 518.

“The r'pur'pose of the Home Rule amendments was to put the conduct of municipal
affairs in the hands of those who knew the needs of the commum'ty best, to-wit, the
people of thetity.” Northern Ohio Patrolmen's Benevolent Assn. v. Parma (1980), 61
Ohio St.2d 375, 379, 402 N.E.2d 519, fn.1, citing Goebel v. Cleveland Ry. (1915), 17
Ohio N.P. (N.S.) 337, 343; Billings v. Cleveland Ry. (1915}, 92 Ohio St. 478, 111 N.EE.
155; Froelich v. Cleveland (1919), 99 Chio S$t. 376, 385, 124 N.E. 212, The Home Rule
Amcndm‘cnt was intended to allow municipalities “to solve their own problems and
control their own affairs, independent of outside authority, whether the authority be a
monarchy, an oligarchy or the people of a whole state.” Fondessy Enterprises, Inc. v. City
of Oregon (1986), 23 Ohio St.3d 213, 219-220, 492 N.E.2d 797 (concurring opinion}.

Ttis recoghized that “a municipality’s authority to regulate t’raffic comes from the
o 'Oh'io'C(jnstitﬁtion.” State -v. Parker (1994), 68 Ohio St.3d 2'83,.2'85, 626 N.E.2d 106.
“The power...to fully control the use of [the public streets] is included within the term
‘powers of local self government’.” Village of Perrysburg v. Ridgeway (1923), 108 Ohio
St. 245, 140 N.E. 595 (2 of Syllabus). “A municipality does not need a statutory grant
of authority to regulate traffic.” Geauga Cty. Bd. of Comm. v. Munn Road Sand &

Gravel (1993), 67 Ohio St.3d 579, 584, 621 N.E.2d 696. “Thus, a municipality may



regulate in an area such as traffic whenever its regul‘a'tion is not in conflict with the
general laws of the state.” State ex rel Scott v.- City of Cleveland, 112 Ohio St.3d 324,
2006-Ohio-6573, 859 N.E.2d 923 at |19, quoting Village of Linndale v. State of Ohio
(1999), 85 Ohio St.3d 52, 54, 706 N.E.2d 1227. “Section 413.031 represents Cleveland’s
attem-ptrto' fcgu}atc on the subject of local traffic.” Id.

1. Section 413.031 and the civil penalty associated with adoption of the
automated traffic enforcement camera system is presumed to be
constitutional,

Itis a fundamental principle of Ohio law that courts are required to presume the
constitutionality of lawfully enacted legislation. . Arnold v. Cleveland (1993), 67 Ohio
St.3d 35,38, 616 N.E.2d 163, citing University Heights v. O’Leary (1981), 68 Ohio St.2d
13d, 135,429 N.E.2d 148 and Hilton v. Toledo (1980), 62 Ohio St.2d 394, 405 N.E.2d
1047, see also McCrone v. Bank One Corp., 107 Ohio St.3d 272, 2005-Ohio-6505, 839
N.E.2d 1, at 20 (“Legislative enactments are presumed to be constitutional.”).
“Ordinances-like Section 413.031-are afforded the same presumption.” State ex rel
Scott v. City of Cleveland, supra, 2006-Ohio-6573 at 18 (emphasis added). An
ordinance that is challenged on constitutional grounds will not be invalidated unless it is
established that the ordinance is unconstitutional beyond reasonable doubt. Hale v.City of
| Columbus (1990), 63 Ohio App.-3d 368, 372, 578 NE.2d 881.

As documented in Ord, No. 1_76-A-05, Cleveland enacted Sectjo‘n 413,031 for
“the protection of the health, safety, and welfare of the citizenry.” (Apbx. 1) Legislative
concern for public safety is not only a proper police power objective—it is a mandate.
Arnold, supra, 67 Ohio St.3d, at p. 47. The determjn_ation of whether Section 413.031 or

any other traffic safety measure was reasonably necessary for the safety of the public is



left to the judgment and discretion of the municipality’s legislative body. See, e.g.
Dayton v. 8.5. Kresge Co. {1926), 114 Ohio St. 624, 629, 151 N.E. 775. Itis not the
Coutt’s function to pass judgment on the wisdom of an ordinance, as that is the task of
the legislative body that enacted it. Arnold, supra, 67 Ohio St.3d, at 48. Additionally,
“[u]nless there is a clear and palpable abuse of power, a court will not substitute its

- judgment for legisltative discretion. Local authorities are presumed to be familiar with
local conditions and to know the needs of the community,” Porter v. Oberlin (1965), 1
Ohio St.2d 143, 149, 205 N.E.2d 363, quoting Allion v.City of Toledo (1919), 99 Ohio St.
416, 124 N.E. 237 (syllabus).

With an understanding of local conditions and community needs, Cleveland’s
City Council properly enacted Section 413.031 as a traffic regulatory measure with an
acknowledgement that the automated traffic enforcement camera system being enacted
would reduce needless serious injuries and death. (Appx. 1),

B. Section 431.031 does not conflict with Ohio general laws.

Under the Ohio Constitution, a municipality may enact laws regulating traffic as
long as those laws do not conflict with the general laws of the state. A state statute would
take p';eCedx:nce over a municipality’s ordinance only when the (1) ordinance is in
é’ohﬂict with the statuie; (2) the ordinance is an exercise of police pow’ér, rather than ld:(":al'
self-government; and (3) the statute is a general law. City of Canton v. State of Ohio, 95
Ohio St.3d 149, 2002-Ohio-2005, 859 N.E.2d 923.

A municipal ordinance conflicts with a general law only if the ordinance permits
something that the statute forbids or forbids something that the statute permits. Fondessy

Enters., Inc. v. Oregon (1986), 23 Ohio St. 3d 213, 492 N.E.2d 797, (syllabus | 2);

h



Village of Struthers v. Sokol (1923), 108 Ohio St. 263 (syllabus § 2). Section 4131.031
does not abrogate existing traffic laws and the ordinance does not permit any actions that
R.C. §§ 4511.13 (failure to obey traffic control devices) and 4511.21 (speed limits),
prohibit, nor does it prohibit any conduct permitted by state law. Indeed, the State and
the City ate not in conflicting positions as both would agree that speeding and the failure
to obey traffic signals are undesirable conduct that should be prohibited. |

1. There can be no conflict in the absence of a state statute
addressing camera enforcement issues.

In Greenburg v. Cty of Cleveland (1918), 98 Ohio St. 282, 120 N.E. 829 the Court
was confronted with circumstances where the City had identified a non-violent criminal
offense not recognized by any state statute. Appellants contended that the City had no
authority to enact such an ordinance arguing that the prohibition of crimes and offenses
were within the exclusive police powers of the State. The Court found no conflict and
disposed of the matter in favor of the City finding that Section 3, Article X VIII of the
Ohio Constitution contemplated that both thie state and the municipalities of the state
could exercise “the same police power.” Id. at p. 286. The Court reached its conclusion
in favor of the City reasoning:

There is no statute of this state making it offense to attempt to steal and

take from the person of another anything of value, otherwise than by force

and violence and by putting in fear. That being true, of course this

ordinance does not conflict with the general laws of the state, and, if there

were a statute creating the same offense, it could not be exclusive, even if

the General Assembly of Ohio in express terms prohibited the

municipality from legislating upon the same subject matter. Id.

Notwithstanding Representative Raussen’s stated interest as an amici in favor of the

petitioners, the State of Ohio has enacted no statute addressing “automated traffic

enforcement camera systems” and the use of such camera systems by municipalities in



~ the reasonable exercise of their constitutional police powers. That being true there is no
conflict presented.

2. Camera enforcement laws incorporating a civil penalty only

where violations are docamentied by camera are not in conflict
with the state traffic laws established in Chapter 4511 of the
Revised Code.

The “contlict” argument being made basically comes down to the mistaken
position that civil enforcement of speeding and red light violations when captured by way
of an automated traffic enforcement camera system results in violation of general law
becaizse no criminal penalty arises. It should be clear that a municipality’s use of a
supplemental camera enforcement system in this regard and to better protect the public
presents no conflict.

First, it has long been held that uniform application of Ohio’s traffic laws as
mandated by R.C. § 4511.06 of the Ohio Revised Code is not a general law.> See City of
Columbus v. Molt (1973), 36 Ohio St.2d 94, 304 N.E.2d 245; Bailey v. City of Martins
Ferry (1976), 46 Ohio St.2d 95, 346 N.E.2d 317. There is no doubt that such holding
occurs within the context of state/local general law conflict analysis:

Often referred to as the 'home ru]e_ amendment,’ Section 3 of

Article XVIII provides: 'Municipalities shall have authority to exercise all

poweis of local self- government and to adopt and enforce within their

limits such local police, sanitary and other similar regulations, as are not in

conflict with general laws.’

Appellees’ contention that the ordinance conflicts with R.C.

4511.06 cannot be sustained. Under Columbus v. Molt (1973), 36 Ohio
St.2d 94, 304 N.E.2d 245, R.C. 4511.06 is not part of the 'general laws,’

IRC § 4511.06 states in pertinent part as follows:

Sections 4511.01 to 4511.78, 4511.99, and 4513.01 to 4513.37 of the Revised Code shal] be
applicable and uniform throughout this state and in all political subdivisions and municipal
corporations of this state. No local authority shall enact or enforce any rule in conflict with such
sections...



as that term is used in Section of Article XVIII, and, thus, does not provide
a basis upon which a conflict may be asserted.
Bailey, 46 Ohio St.2d at 96-97. (Emphasis added).
In City of Columbus v. Molt the defendant had also argued that the municipal traffic
ordinance at issue was invalid because it imposed a greater penalty for reckless operation
of a motor vehicle than the penalty provided by R.C. 4511.99(F). The Mol Court rejected
defendant’s argument, holding that “R.C. § 4511.99(F) and 4511.06 are not general laws
as that term is used in Section 3, Article X VIII of the Ohio Constitution.” More recently
“in State of Ohio v. Williams, 7™ Dist. No. 01 CA 221, 2002-Ohio 5022, the Court of
Appeals, citing to Molt, again recognized that the penalty providing section is not general
" Taw as would be contemplated under a constitutional home rule analysis:
In City of Colimbus v. Molt (1973), 36 Ohio St.2d 94, 304 N.E.2d 245, the Court
was faced with a city ordinance that established a greater penalty for reckless
operation than the state statute. The Court held that R.C. 4511.99, the penalty-
‘providing section, was not a general law as contemplated by the constitution. Id.
at 95, 304 N.E.2d 245, citing Youngstown v. Evans (1929), 121 Ohio St. 342, 168
N.E. 844, Hence, the Court found that the ordinance could not be in conflict with
general laws. Id at ] 25.
See also Maple Heights v. Blackburn (Oct. 24, 1974), 8" Dist. No. 33329 (The appellate
court, citing Molt, rejected the defendant’s argument that a local ordinance imposing a
| penalty in excess of ORC 4511.21 would be in conflict with a general law.)
The Molt tind Bailey holdings are in accord with the recent City of Canton v. State
of Ohio decision which defines “general law” as follows:
“[TJo constitute a general law for purposes of home-rule analysis, a statute
must be part of a statewide and comprehensive legislative enactment, (2)
apply to all parts of the state alike and operate uniformly throughout the
state, (3) set forth police, sanitary, or similar regulations, rather than
purport only to grant or limit legislative power of a municipal corporation

to set forth police, sanitary, or similar regulations, and (4) prescribe a rule
of conduct upon citizens generally.” Id. at p. 153 (emphasis added).

10



* A statute such as R;C. 4511.06 that atternpts to limit the legisiative power of a municipal
corporation is simply not the general law in Ohio. See also fillage of Linndale, supra 85
Ohio St.3d at 55. (The Court found a prohibitory traffic regulation statute, though clearly
dddressing an exercise of police power, unconstitutional because, among other
deficiencies, it represented an improper attempt to limit local legislative powers.).

That no potential conflict exists between Cleveland’s enactment of Section

_4713.{)31 and Chapter-4511 of the Revised Code is further supported by reference to R.C.
§ 45 1 1.07 which provides in pertinent part that:

Sections 4511.01 to 4511.78,4511.99, and 4513.01 to 4513.37 of
the Revised Code do not prevent local authorities from carrying out the

following activities with respect to streets and highways under their

jurisdiction and within the reasonable exercise of the police power:
sk

(B) Regulating tratfic by means of police officers or traffic control
devices;
*dk

(I) Regulating the use of certain streets by vehicles, streetcars, or
trackless trolleys. (emphasis added).

While Geauga Cty. Bd. of Comm. v. Munn Road Sand & Gravel makes clear that a
miunicipality’s authority to regulate traffic comes from the Ohio Constitution, and not
| from the Revised Code, the Court further recognized therein that:
When the séop'e of a ﬁiunicipality.'s powers is at issue, 4 provision that
certain statutes “do not prevent” regulation is effectively the same as
specifically providing that no conflict exists with general laws of the state
when a municipality regulates in the enumerated areas. See Shapiro v.
Butts (1951), 155 Ohio St. 407, 418-419, 44 0.0. 381, 386, 99 N.E.2d
173, 178.
Id. 67 Ohio St.3d at p. 584.

R.C. 4511.07’s “do not prevent” language merely amplifies an understanding that

Cleveland has authority under the Ohio Constitution’s Home Rule Amendment to
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regulate its municipal traffic by way of local ordinance — to include enactment of the
camera enforcement systein established with Section 413.031.
3. Section 413.031 does not abrogate or limit criminal

enforcement or criminal penalties established by state statute
for red light and speed offenses and it does not change the
degree of offense established by the state’s red light and speed
statutes. The automated traffic camera enforcement system
authorized by Section 413.031 is a supplemental law for which
there is no state equivalent.

Reliance on City of Cleveland v. Betts (1958), 168 Ohio St. 386, 154 N.E.2d 917,
to argue that Section 413.031"s incorporation of a civil penalty conflicts with Ohio
general Taw is misplaced.* Betts invelved circumstances where the municipality had
changed a state mandated felony offense to a misdemeanor, and the Court expressed a
clear concern because of the infamous nature of the felony crime at issue. The Court
found a conflict under that circumstance and reasoned that:

Conviction of a misdemeanor entails relatively minor consequences whereas the

commission of a felony carries with it penalties of a severe and lasting character.

See 16 Ohio Jurisprudence (2d), 116, Section 750. If by ordinance a municipality

can make the felony of carrying concealed weapons a misdemeanor, what is

there to prevent it from treating armed robbery, arson, rape, burglary, grand
larceny or even murder in the same way, and finally dispose of such offenses in

the Municipal Court. Betts, supra at p. 390.

There are no similar policy concerns presented under the presént circumstances.
Most importantly, Section413.031 doés not alter or limit state created ciiminal penalties
for statutory red light and speeding offenses already on the books, nor does the ordinance
alter or limit police enforcement of the existing criminal speeding and red light laws.

Rather, Section 413.031 serves as a supplement - to assist iit controlling red light and

speeding limits by employing an “automated traffic enforcement camera system.” Civil

* Additionally, as noted above the Court’s post-Betts decision in Columbus v. Molt specifically holds that a
traffic penalty as established in RC 4511.99 for reckless operation was not a “general law” as that term is
used in Section 3, Article XVIII of the Chio Constitution.
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eriforcernent only occurs under authority of Section 413.031 where automated camera
traffic enforcement system have documented a violation of the State’s red light and
speeding standards. In Beits the Court was concerned because the misdemeanor
conviction entailed “relatively minor consequences” for what was classified as a felony
by the State of Ohio. Such basic concern does not arise in the context of speed and red
light laws as (1) no felony conduct is at issue and (2) the difference in actual
consequences between the civil fine contemplated by the camera enforcement ordinance
| and the misdemeanor penalties anthorized by Chapter 4511 are relatively
-incon'sequcntial.s ,
The Court’s holdings in City of Niles v. Howard t1984), 12 Ohio St.3d 162, 466

N.E.2d 539 and City of Toledo v. Best (1961), 172 Ohio St. 371, 176 N.E.2d 520 are not
pertinent where a municipality has adopted a supplemental camera enforcement
ordinance for which there is no equivalent state statute. The civil penalty authorized by
Section 413.031 only occurs where a speeding or red light violation is documented by the
automnated traffic enforcement camera system established by the ordinance. Cleveland
has not changed or otherwise abrogated any existing criminal traffic statutes or pcnaltieé
through adoption of Section 413.031, nor limited ongoing criminal enforcement by its
pﬁliéebf ‘suich laws - just the opposite. |

4. Section 413.031 represents a valid exercise of Cleveland’s
police power.

5 For example, R.C. 2929.28(A)2)(a)(v) allows a fine of not more than one hundred fifty dotlars for a
minor misdemeancr. Section 413.031(b) provides that the penalty for all red lght violations and speeding
violations up to 24 miles per hour over the speed limit is $100.00. Speeding violations in excess of 25
miles per hour over the limit or occurring in a school or construction zone are $200.00.
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An ofdinance such as Section 413.031 with its incorporation of a civil penalty for
speeding and red light violations is a valid exercise of the municipality’s police power as
“[it] bears a real and substantial relation to the public health, safety, morals, and general
welfare of the public, and is not unreasonable, arbitrary or capricious.” City of Cleveland
v. Raffa (1968), 13 Ohio St.2d 112, 116, 235 N.E.2d 138, citing Matz v. J.L. Curtis
Cartage Co. (1937}, 132 Ohio St. 272, 7 N.E.2d 220. The ordinance does not permit
something that the statute forbids (violation of the state’s speeding and red light laws) nor
-forbids something that the statute permits (driving in compliance with such laws). The
proper determination that the supplementary camera enforcement scheme adopted in
section 413.031 was reasonably necessaiy for the safety of the public is left to the
judgment and discretion of Cleveland’s City Council. The ordinance does not conflict
With existing general law and its incorporation of civil liability for speeding and red light
violations is fully authorized by the police powers vested in the City by Article 3, Section
XVIII of the Ohio Constitution.

CONCLUSION

The City’s enactment of Section 413.031 and the incorporation of a civil penalty
wheri violations of the speeding and red light laws are documented by means of the
automated traffic enforcement camera system established therein represents a valid
exercise of the City’s police powers under Article XVIII, Section 3 of the Ohio
Constitution. The ordinance does not abrogate existing criminal laws and penalties and
does not conflict with any other general Taws of the state.

The certified question before the Court must be answered in the affirmative that a

municipality has the power under home rule to enact civil penalties for the offense of
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violating a t1-'affi_c signal light or for the offense of speeding, both of which are criminal
offenses under the. Ohio Revised Code, when such civil penalties are the result of
violations documented by-an automated traffic enforcement camera system such as thoée
established by ordinance in the cities of Cleveland and Akron.

Respectfully submitted,

Robert J. Triozzi (0016532)
Director of Law

Chief Trial Cofinsel
Gary S. Singldiary (0037329)
Assistant Director of Law

City of Cleveland, Department of Law
601 Iakeside Avenue, Rm. 106
Cleveland, Chio 44114

(216) 664-2800

Fax: (216) 664-2663

tkaiser @city.cleveland.oh.

gsingletary @city.cleveland.oh.us

Thorﬁas ¥ Ka?r (601433’9)

Attorneys for Amici Curiae,
City of Cleveland

15



CERTIFICATE OF SERVICE

I hereby certify that a true and accurate copy of the “Brief of Amicus Curiae of

the City of Cleveland in Support of the Respondents City of Akron and Nestor Traffic

Systems, Inc.” was served by regular 1.S. Mail on this 18th day of April, 2007 to:

Jacquenette S. Corgan, Esq. (007277
Warner Mendenhall, Esq. (0070165)
Law Offices of Wamer Mendenhall, Inc.
- 190 Union Street, Suite 201
Akron, Ohio 44304
(330) 535-9160
(330) 762-9743 (Fax)
j.corgan @justic.com
warnermendenhall @hotmail .com
Attormneys for Petititioner,
Kelly Mendenhall

Richard Gurbst, Esq. (0017672)
Hedther Tonsing, Esq. (0069606)
Donald W. Herbe, Esq. (0076500)
Squire, Sanders, & Dempsey
4900 Key Tower
127 Public Square
Cleveland, Chio 44114
(216) 479-8500
(216) 479-8777 (Fax)
rgurbst @ssd.com
htonsing @ssd.com
dherbe@ssd.com

- Attorneys for Respondent
Nestor Traffic Systems, Inc.

Gregory V. Mersol (0030838)
Counsel of Record

Kristin Ulrich Somich (0079787)
BAKER & HOSTETLER, LLP
3200 National City Center

1900 East Ninth Street
Cleveland, Ohio 44114-3485
Telephone No. (216) 621-0200
Facsimile No. (216) 696-0740
emersol @bakerlaw.com

Antoni Dalayanis, Esq. (0068595)
12 East Exchange Street, 5™ Floor
Akron, Ohio 44308

(330) 315-1060

{B00) 787-4089 (Fax)
lawyer@bright.net

Attorney for Petitioners,

Janice Sipe, Joanne Lattur

and Wanue Burger

Stephen Fallis, Esq. (0021568)
Michael J. Defibaugh, Esq. (0072683)
The City of Akron Law Department
161 South High Street, Suite 202
Akron, Chio 44308

(330) 375-2030

(330) 375-2041 (Fax)
fallist@ci.akron.oh.us

defibmi @ci.akron.ch.us

Attorneys for Respondent,

The City of Akron

Kimberly Kohli (0078774)
3680 Starr Centre Drive
Canfield, Ohio 44406

Attorney for Amicus Curiae,
Daniel Moadus, et al. on behalf
of Petitioner

Frederick Byers (002337)

Counsel of Record
824 Spitzer Bldg.

16



ksomich@bakerlaw.com - -
Counse! for Amici Curiae,

ACS State and Local Solutions, Inc.
On behalf of Respondent

James Denney (0028205)
Coursel of Record

1631 South State Street
Girard, Ohio 44420
Attorney for Amicus Curiae,
Paniel Moadus, et al.

On behalf of Petitioner

Thomas H. Terry, Il (0016340} °
Counsel of Record '

David Skall (6068740)

Sutter, O’Connell, Mannion & Farchlonc
3600 Erieview Tower

1301 East Ninth Street

Cleveland, Ohio 44114 -

Attorney for Amicus Curiae,

James T. Raussen and Michael
McNamara on behalf of Petitioner

/ Gary Singletgry (0037329)
Attorney forf Amici Curiae

Toledo, Ohio 43604-1343
Attomeys for Amicus Curiae,
Ann Lewicki, Robert Nash, and
Raymond G. Tobin, on behalf
Petitioner

Samuel Kaplan

Kaplan & Lipson

835 Spitzer Bldg.

520 Madison Ave.

Toledo, Ohio 43604

Attorneys for Amicus Curiae,
Ann Lewicki, Robert Nash, and
Raymond G. Tobin, en behalf
Of Petitioner

- Patrick Perotti (005481)
Counsel of Record for Dawn Rogaskie
Nicole Fiorelli (0079204)
Jonathan Stender (0070563)
Dworken & Bernstein Co., LPA
60 South Park Place
Painesville, Ohio 44077
Attorneys for Amicus Curiae,
James T. Raussen and Dawn Rogaskie
on behalf of Petitioner

City of Cleveland

17



APPENDIX

18



36 . _

A

. sc,utrhweﬂeﬂl" line of Barcel "C" of

land conveyed to the City of Cleve- )

“ lapd bBY deed recorded in Volume
4532, Page 287 of Cuyahoga County

T a Records; - . - g
'De{?hgnce leaving said doek line
Suuthaasterly along seid Southwest-
’ ?;135 feel-to a drilthole and erpss set
i prcrete;
J-nrchei;ca Sputh 43° 477 18" HEast,
3070 {eet to = point at the North.
wc;_s(.erly. corner of Pereel Moo 1 of
lapd convered to the Cleyelang,
Cincinnaltl Chicage and St Louis
Failwoy Commpany by deed recorded
in WVelume 9§66, Page 380 of Cuya-

#a County Deed Records; -

h':’;hence Nertheasterly along “the

Wortherly tine of safd Parcel No. 1,

58 26° 13" Bast, 450 feet to
) .glo:tll\!ioﬂhea'ster]:y_ cornerl thereof;
“Phence Southessterly along sakd
riortheasterfy Jinme of Parcel No. 1,
South. §2° 19”7 377 East, 150.00 test to
.an iron pin sat at "an angle -polrt
n; .
‘.'hf}r;;hce continuing  Soutbeasterly
wleng said Mortheasterly line of Pir-
-ce'l No. 1. South 31° I3 47" Wast,
p1.00 feet to en irom pln eeb;
" rhence conlinuing Boiitheasterly
aiong szid Northeasterly lne of Par
hel . 1, South 30° 13" 50" East,
" .39.95 feet to the Pringipai “Place of
TNE- -
Beggﬁ?aln%ng' 50,002 square feet or
1.1478 ecres of }ﬂ.ﬂ_d,_!’n(}.r.-a (:'1. 1?_55_
A} iron pins. set are 1/2 alanpe-
rer and _c,a]:rped ““ES,SSA‘Otherwg‘ag
noted. -

. Bearings used are based on the.

Cleveland Hegional Gendetic Coordl-
Lern.
ng;:cﬁ};i 2. That the term of the
lanse’ puthorized by th_i_-!‘i asrdinance
ahall not exceed twent¥-live years,
with one optlom to renew Tor an
addltional twenty-five years, wpon
mutual agreement of the parties. .
M geetion 8 That the
.deseribed above shail be leased at a
- renta) rate of $1.0 and other valu.
able considerstions, which ks f@efer-
mined to be fair market value.

Seetion 4. “That the lease wmay
authorize  the Lesasee - te make
smprovemenis to the leaged premis.
e gubject to the approval ol appro-
priate Cily agencies. and offleials”
 gection 5. That the lexse shall be
prepared by the Director. of Law.
The ‘terms of the lease phall be in

- aeeordence with those described In
the executive summary for thikleg-
" jatatien  as amended by the ¥Finance
Committee of thls GColinell and cons
 tained in File Mo. E27-06<A.

Seetion £, That the Diractur_p_f
Parks, Recreation and Froperties,
the Dlrector ol La?{, and other
approprtate City" officials are autho-
jized te execute any documents and

" certiticetes, and t'ake any other
actions which may 'be necessary or
appropriate  to effect the 1lease
authorized by this ordinance. -

_ Sectiom 7. That this ordinance s ~

declared t0 be an emergency mea-
gure and, provided |t receives the
affirmative vole of two-thirds of alt
the members eglected to CO}JDCII, it
shall take eiffert and be in force
" immediately upop itz passsge and
approval by the Mayor: otherwise it
shall take elfect’ amd be in forece
- from and after the earliest period
atlowed by law. )

Passed April 25, ZR0%.

Etfective April 29, 2005,

Mne, South 31° 33 A7~ Bast, '“56-Df‘ﬂ‘ltomaieﬁ'-(znmezng‘ltp Iimpose

“tection’ of

property .

‘sion {ra); This clvil énforcement bya-
- tern Imposed monetary llability on

-an_ operator 1g siop al a traftic siE-

mposed under this sectien If the

tem’ Jocation when the traffic signal

Tl}e‘ City Record

May 11, 2005

criminal penaliies imposed by those
seetions, oF the adjlity ¢! a police
officer to enforce those Ssections
egainst any offender observed by
the officer violating sither of lhose
sections. Nothing inr this . section
shall be construed to limit Lhe lia-
bility of an operator of a vehicle for
any. violation of division (b) or (¢}
of this seclion. )
() Selection of ramera sites. The
selection of the sites where avio-

Qyd. No, 176 4-05. (As n snbatitote
for Oxd. Wo. pyg.g5) ’

By MaYor Gamphell.

An emergeney ordinaies to. sup-
plement fhe Codified Ordinanets-of
Clevelsnd, Ohio, 1076, by enscting
nevw Section 118,082 xelating to the

—cl'vl_l eenalifey upen_ red light- and
speedlng violators; ana ‘autherizing
the Bixector of Pablic Satety to
enler Into: one or moxe contracts |

with a consultant or conaultants to -mated cameras are placed and. the
inatal) and maintain automaled cam- enforcement of this ordinapce shall
(3TN - -

be made on the basis of sound pro-
fessional iraflic engineering and

Wheress, under Article 18, Bee. 3 ]
law enforcement judgments. Awlp-

of _tha;()hh_; Congtitution, the City of
Cleveland ‘hag all powers of lpcal - mated cameras shall nol be placed
se!f—gcvammant; and. . al any sité where the speed restrie-
_Wharess, the City of Cleveland tions or thé timing of the traffie sig-
exerclses ity powers of koeal belf- | na) fall to conform to sound profes-
povernment through.its cherter; andl, sfonal traflfc engineering pringiples.
thre_a,e,_( & fundamental purpose {g} Site selection. Marh site of a
of Jotal”sglt.povernment s the pro--  r18d light camera gr fixed speed cam-
he- ‘health, safety, and era shall be selected by ordinanee

of Council property published in the

“wellare of the ilizenfy; and’
‘Whereas, e light crashing and  City Resor? smending Lhis section
,..10 ‘Include -the sites,

speedinE  cauge needless aserlous > :
- t. The Director. of Public Safely

injuries and death: and
Whereas, the ingidence. of red  shall eause the general public to be
Ught funtking. and speeding ~wili Ye netilied by means of a press relesse
redunced through this program; and  lssued at least thirty days before
Whereds, thiz ordinance consti- - any plven camera is . made fully-
tuted AL emergency .measurs provid- operational 2nd It used to issue tick-
ing for the ugual daily operation of ets tb offenders. Before.s given cam-
2 munjeidal department; now, there- -era lgsnes aciual tickels, thers shall
‘be_a peérfod of at least two weeks;

foye
Be ‘:‘t ordkiried by the Council of which may -run concurrently with
the City of. Cleverand: Lo the 80-day publicootice period, dur. -
. Settlon L. That the Codified Ordic .1bg which only “warning® notiees
pances of, Oleveland, Ohis, 1076, -are  slbrall be issued. - - ‘
supplemented hy enacting new Bec- At gach sité of a'red lighl or fixed
speed camera; Lthe Director of Pub. -

tion 413.031 to readt.ea follows: - I
: . lie Bervice shal)l cause signs to be

posted to apprise ordinarily obser-
vant motprisls  that they are
approaching an area where z2n auto-
mated cpmerk Is monftoring for red
light or speed violators. Moblle

- ‘spedd units 3hall be plainly marked
vehivles.

{h) Nptices of lJabilty. Any tick-
et for an savtomated red Iight or
speeiing osystem violation under this-
seetion shall: )

- {1} Be reviewed by a Cleveland

Section AXE,081 Uese of Aatomsted
Oameras te Impose ©hvil Pinsltics
vpon. Red Light and.Seccding Vio-
Iators -

(8} - Civll  epforesment aystem
established. The City ©6f Cleveland
hereby ‘adopts a civil enforcement
system for red light and speeding
offenders.photographied by menns of
an “automateq  traffic enforcement
camera system” ps delined in divi-
police bfficer

(2} Be forwarded by first-class
mall or personal service to the vehi-
cle’s registered owner's address as
giten on the gtate's moter vehicle -
registration, and -

{3) Clearly state the manner Jn
which .the violation may be ap-
pealed. . - . .

(i) Perialties. Any violation of
Adivision (b) 6r divisién {c)} of this
section shall be deemed a noncrimi-
nel violation for which a civil- penal
¥ ly shall be assessed and for which
f?r that "Bhi_cle',s direction is emMH- no points  authorized- by Section
ting -a steady red yight. $507.021 of the Revised Code {“Point

(e} Speeding offense - liability syslem for - license suspension”)
imposed. The owner of a veblele shpll be assigned io the Oowner or
shall” Be liakle for the penalty driver of the vehiele. .
imposed under this section & the (i) Tlcket evalualior, public ser-
vehlcle Is operated at a speed in  vice, and appeals. The pregram
excesd, of Lthe fjmitztlons set forth in  shall include a lair ang sound tick-
Section 433.03, . - et-evalualion process that ineludes
. t8) Lfabilfty does nol constitute s review by the vendor and = police
cenviction. The imposition of liabl- officer, a strong customer-service
ity under this section shaM not be commitment, and an appeals process
deemed a convictlon for any purpose Lhat accords due process to the tick-
and 31’_‘3“ not be made part of ibhe et tespondert and that conlorms te
operaling record of any person on the requirements of the Chio
whom the Uability s imposed. Fevised Code. .

te) .Other offenses and penafties (k) Appeals. A nolice bl appeal
ot abrogaled. Mothing in this sec- shall be filed with the Hearing Offf-
tion shall Be construed as altering cer within twentyone (21) days
or limiting Sections 433.03 or 413.03  from lhe date listed on the ticket.
of these Codifieqd Ordinances, the The faityre to give notice of appeal

896

the owner of a venicle for fabiure of |

B eAPlaying. & sleady yed light
L!;i’;:;g:? OF fof the fallure of ‘an
o comply Wwith .

Hation, . omPly wWith a specd Jim
Ab). Hed lght offense - liabiiity
Imposed.. The owner of o vt e
shall be Tiable for the penalty

vehicle erosses a smeried stop line
or tbe intersectjon planpe at a bya-




M ay 11, 200‘1

The City Rect}rd

er pay tha ovil :}enalty wilhin this
ihne period zirat]l copnstitlnte a waiv-
-er ofthe iight to contest -the ticket
“and shall be CDnslﬂered an admis-
sion

© Appenls shall "be heard by the
Parking Violaliops Bureau through
an - administrative process gslab-
Lished by the Clerk of the Cleveland
Municipal Ceourt. At hearings, the
strict rules of evidence applicable to
courte of taw shall not apply. The
roplenls of the ticket shalt consti-
‘tute & prima [acie evidence of the
Tacks. jt contains. Liability may be

‘found ky Lthe hearing examines

based wppn A prepudderance of the

. evidence. 14 R finding of labilily is
Jappeajed, ihz rerford of the ease

shall inclade the order of the Parle
ing VioJations. Bureau, the Tiekel,
“other evidence submitled by ‘the

Tesponden[ or the Oty of Glevetand,.

"and a. transcript or record of the
‘hearing, in & written or electronie
forw saceepkiable o the ecourt to
which the case i3 appealed.

Liabitity shall pek be found where
the evidonce sbhéows that the auwto-
mated zameta captured an event is
not an nifense, including edeh of the
fu]iuwh:g cvents and such others as
may bz pstehilehed by rules ang reg-
ulaliopns issued by - the Directur ‘of
JPublic Safety under the authority of
~divisgion [n) of thiz gection:

1) The motorist stoeps .In time to
‘avoid wviclaling p red light }ndica-
hcm.

%23} The motarist: proceeds thrcugh

a red lkght indicalipn as pert aof .

fuperal procession;

3} The motoriat . is operating. a-

‘City-owned émergency vehicie with
fis emergency- lights activated and

. preceeds throwgh a red light Jadice-

tioh or axeesds the posted speed ![m-
ttation;

4) The motorist is directed by a
police officer en the scene contrary

tp the traffic signal indication.

I.jabiiiiy 3]:3_1!. aiso be excused if

. wabicke fu chgerved committing an

offense ‘where ithe vehicle wan
stolep pricr tn the offense and the
owner has {iled a police report;
The Director of Publie Safety, in
coordination with the Parking Vio-
Ietions Buréau, shall establiszh . a
process: by which a vehiele owner
who was nol the driver al the tlime
ot the allegad offenze may, by affi
davil,  nawe ile person who the
awner believes was driving the vebi-
S ote sl the time, Upon recéipt of such
an effidavit.iimely submlited to the
*Parking Violatjions Bureau, the
Bureav shall sugpend further action

D mgainst lhe owner ol the vehiclé-and

" being the driver or denkés liability, -

instesd- direct notices and colleclion

-efForts t0 lhe person identified in

the aftidavit. If the person named In
the affidavit, when notified, denies

thep the Farking Violations Bureau
chall resvme the notice  apd colies-
tion precess against the v_e_hicl'e
owner, the same as If no atfidavit
had been submitted, and if the vio-

. iatlpge is Peound to have been com-

milted by a preponderance of evi-

dence, Lthe owner shall be llakle tor
any penalties Jimposed for Lhe
affense.

A decision in favor of the City of
\_laqesa.-d may he enforced.by means
of a fdivil action OF any other means
provided by the Revised Code.

" (}) Eviderce of ownership. 1L is

‘prima favig evidence thal the person
1

regisle az (he owner of Lthe vehi.

cie \wth ‘the Oblo Bureau of Moicr

" Vehieles, or with any other State

vehicle revistratxun office, was oper-
ating the fvehic]e at.the time of the
offenses set.pul in divisions {b) and
{c) of this section.

{m)  Program oversight. - The
Direclor of Publle Safety shall over-
see the program ‘authorized by this
Bection. The, seleetign of the leca-
tiops of automateﬁ eaimeras shall be
made by ordinance of Couneil as
specified in divisien (g}, upon nom-
ingtion of the Director of Public
Safety, in consultalion with the
appropriate council members, the
Director - of -Public -Service,” Lhe
Palice Traffic Commissiondr., and
the  Coromdsglener of. Traffie Engi-
neering. The Director oi Public Ser-
vice shall oversee.the installation
and majptenznce of all autemated
carmerak. GAn encroachment parmit.
shall be authorizé@ In the legisli-
tion in wlilch locatjons are selected.

(e} FHules and Regulatlons The
Director of ‘Public Bafety may issde

Toles and reg‘n]atlons to carry out-

the provisions of these sections,
which shall be-eftective thifty (30}
days- affer publicatmn in the City
Retord.

{0} Establjsbmenf of PenaltJ’2~The
peralty’ iropesed for a violztion of
division {b) or (e} aof this section
shal] Lra” loltows:

5.13.[)3-1(1.‘:) ) B
}s.ll vidlations $100.DD
413.081(e)
U to 24 toph pver the speed Hmj\
33190.00
26: mph or more over the speed
1imit $200.00

ANy violatu:m of a School or com
struction zene speed limit 320000

Late piana)tjes .
For both offenses, if the penalty

.48 not pald within 20 days from.the

dete of ‘mailing of the ticket ko the
oftender, an additlonal $20.00° shall
be imposed, and If nel paid with 40

daye from that date, another $49.00 °

shally be imposed, for -a tolal addi

tional pemalty in- such a case of .

'SGD.D[L

{p} Dermftio.us, As used in -this
section: -
£1) -Automated trul’ric enforce-

. ment camers gystem” means ab elec-

troniec system consisting-of 2. photo-
graphic, video, .or eleclrprnit carbera

‘and’ a vebhicle sensor installed to

work alone or i conjunciion with
an official traffic. controller ‘and to
automatically -produce photographs,
video, "or -dlgital hkmages of each
ve?icle vlolatlng divisions (b) or
{c}).

(2) "System localipn” is the ap-
proach to an intersection or a street
toward which a photographie, video
or electronie damera is directed and
is in operation. It is the location
where the avfomated camera sysfem

is Instatled to moniler offenses

under this section. -

{3} ~“Vehlcle owner™ i5 the persen
or emntity identified by the Ohio
Bureauy of Motor Vehicles, or Tegis-
tereil with apy other State vehicle
registration office, as Lhe reglstered
owner of a vehicle.

Section 2. That the Director of
Public Safety is aviborized te enter
jnlo one or more conlracts with a
term not to exceed five years with
a consullant oy consvllants Lo instakl

897

and maintain automraled cameras teo
photograph red light and speeding
violators, Lo send netices, and. assist
the Director in the fmplementa.tion

“of this program. The Board of Con-

irol shall select the comsulipmt or

. cansultants and fix the compensa-

tion Ior services irom. a list of gual-
itied vendors identified through can-

SV ESE.

The eurxlract must [n &ll respects
confGrmn to the requirements of this
ordinance. The Director of Eaw
shall include in each contract strong

T provisions for cancellation I the

event of default. The compensation .
paifl to any consaitant shall be on
a Ilat fee basis rnd in no event shall
the fee be coontingent upon the num-
ber of tickets actvally iseuwed or

_pald.

Hach contract shall provide that
the consultant shall recelve no pay-
ment for lts services unti} the nam-
bers of camergs under the 90-day
plan, a5 describéd in File No. 176.A-
Bi-A, are fully-operationil and the
Clt)' has received funds Irom paild.
Vickets thal are equal to OF greater
than the feea.owed to the cons’ultant
under the contract.

Seetion 3. That any Eees co—l]ected
from the tickets shall be deposiﬁed
in the appropriate ageney -fund. "Any

. fees, iIncluding those ¥or the consul-,

tants and the Clerk of the Cleveland
Municipal Coust, shall be pn.ld out of

_ihts fund. All.remsziviog balances in

the fund sha]l ha pajid to the gen-
eral fund. -

Seetiom 4, That an amount fized

by the. Board "of’ Contrel, .which,

amiount shall nob exceed $10.00- ‘per
paid ticket, sball be pald te .ihe
oifice of the Clerk of the Cleveland
Municlpal Todft and the Parking
Violations Burean for the costs
ingurred by them. te conduct. this
pProgram.

Sectiom. 5. That - the . Clevelwnd
Municipal Court or the Glerk of the
Cleveland Municipal Court, Ahrough
thelr own Iesources -or thrcmgh cOn-
tract with. an outside vendor, mey
pursue the collection of ‘ahy tickels
that remhin unpa.ld alter the -regui-
site notices have been sent to the-
tkable party znd alt other pre-collec-
tion obllgations of the comsultant or
consultants employed under the

authorfty of, S8ection 2 are comp.letf-" .
-ed. ‘Fhe $40.00 lste penalty’ estab-

lished by division (o) of Section
413.031 - §f the penslty iz not paid

with 40 days from the date of wmall-
. ing 'thé Hckset to the offender shall

be.pald o the vendor employed by
the Cleweland Mupicipal Court or-ts

Clerlt tor the cojiecnrm of -unpakd -~

tiek ets.
Section 8. That nnless authiorized

. by further Jegisiative. attion, the

number of red light and speed cam-
eras shall not exceed the following:
30 fixed red light cameras
& fized speed Oo greerd cameras.
& moblle speed-units ’
f fixed speed enmeras

Secetion 7. That the reguest for pro-
posals, the contract{s) when [ully-
executed, and any memoranda that
describe Ahe Teasons for selection of
the vendor{s) shell be fnade part of
the legistative -record of this ordi-
nance and placed in lhe file
described ahove. .

Seclion B." That the Directors of
Fublic Safely and Public Service
shall reporl Lo the FPublic Safety and
Public Service Committees of Coun-
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il o Junuary 1 and July ¥ of esch
resre ar (kg program, commenting
in 2908 Fa
I1he impacl 0f the awtomated camera
enforcement program on publie safe-
ty and shali inclide a summary of
the aumbsz2i "of lickels . fssuwed, Lhe
apwmbes | paid  anit thal  remain
‘ahprid. and the. number that were
appeated and- tha resulls of [hose
appeals.

. Seetion 9, That this ordinanes is

dectarad ip, be an emergency mea-
zurg abnd, providecd it recelves. the
affirmative vote of two-thirds of all
the members eplected to Council,
shail lake effeect and Be Ip force
Iroamediately uwpon
appruval by the Mayor: otherwise it
shall take effect. and be in force
from and after the eariest period
allowed by law. .

Passed May 2, 2005, N
T Bftective May 3. 20050

o
{hrél Ne. 232:0%. -
‘By . Gouncil . Bfembers Goron and
Juukaon (by departmentnl xégnest).
T Anr fincigency ordinanee aunthoxiz-
-Eng  the Director of Commnnity
#levelopment €0 ammend Contrazl Ne.
53648 with Ol Assoeiafes Limited
Parinership o malke moili:l'xeat_xnns
to the comiract,
Whereas, this ord[nance consti-
Lutex an emelgency me‘asure provid-
iag For ihe uwsua] dally operation of

o manicipal 1epﬂ*tment now, there-

fore.

Be R wdmned by the. Council of -
the City of Cleveland: | .

Scction -3, That the Director of.

Community Development §z3 authg-
rized tv enter into an amendment to
Contract Mo, 53646 and- any security
docurnsnts with Giig Assoclates Lim-
Fted Parinership, to eliminafe the
low-income rent refmbursement pri-
gram is described in-Sestion 5,16 of

thi Agreement. All other loan terms’
eontained Inthe origina.l loan agTes-

rxent shall remaelu the same.
Seetive 2 That the amendment tlo
the Joan agresment antherized shelf
be prepared by the Director of Law,
© Seelion 3. . That this ordinance is
teetnred to be an elnergency mee-
sure and, provided it receives the

rEfirmative -vole of bwo-thirds of all-

the members . elected to -Counell, It
ihall take efﬂ'e’t and bd in foree
Aomerdiately upon ik’ pamaa.ge and

yppreval by the Mayar, -otherwise it -

thiald. take effeet and be In foree
lrom and alter the ezi-riiﬂst Derlod
allowed by law.,

Passed Apfil- 25, 2006

Effective April 29, 2005,

()rd. No. 24%2-63,

By flouncil Member (’Dlt&

An emexrgency ordinanee to sup-
Piement the - Codiffed Oxdinances of
Clevelang, Ohle, 1978, by nnlthng:
*cw Seetion SOL.021, relating o eon-
stroelion  of  privale  roads; and
sEneniding Section 501.8%, as enacicﬂ
¥y Ordinance No, 63410-aA, rossed
?«:ptembnr 22, 1924, rekating fo vennl-
ies. |

Whereas, this ardinance censti-
Intes «n emergericy mensure provid.
g o1 the wswal dally operation of

o

8 Muiicigat department; now, there-
-DI’Q
e it ordained by the Council of.

the City of Clevelana:

Farl report shall deseribe

Its. passage Bad-:

.‘other appliceble repulstions,

Section I. That the Codified Ordi-

rapces of Cleveland,. Ohio, 1976, are .

supplemented by enacting new .See-
tign 501.03F to read as- follows:

Section H0T.082
Frivate Roads . .

{a)  Definitions. “Privater Hbad"
-means a privately owned. or con-
trotled-and mafntained drive, street,
road gr tane, thal provides the pri-
mary means of _vehicular Ingzress

Constraction of

and egress to two or more parking .

lots, wnimproved parcels, or princi
pal bulldings, or Lhree or rnore
dwelling houses, whether that drive,
street, road or lane Is ereated by =
private right-0f-way. easement, or
other ‘deviee.- A private road shal}
alse inelude the following:

{1} an aetens romd -where two-or -

more lots, or dwelling houses share
a’ common aecess drive or device

even if each lot has the required

" frontage ‘on.a public road. .

{Z) any and all extensions, addiv
tiohs, or_branches of, or to a private

rotd shell be. considered part of the.

private road that aputs the pnblic
Toad, axcept those extensiens, addi-
tions, or braneches thal access less
than Lhree dwelling houszes, or less
than two lots, parce]s or principal
buildings.’

(&Y Permit Reguired. No persun
shajl consiruct. & private -road orF
alier an exlsxing private ' road with-
out first. ebtammg a permit for the

Drepartment of Public Bervice. Fhe
periédie clteaning apd resuifzeing
of the road shaill not be considered
an alteration and shall not reguire
a permit ‘as Yomg as the specifica-
tions wuvnder <which the rosd was
approved are not compromised.

.eonistivctlon - or aleration from the.

{c) Form of Permft. BeloTe a per-

© son mey receive a permil the person

‘shglk file with the Director ¢f Pub-
lic Service mn gpplication on the

matiop the Director deems neces-
sary. and shali ‘be accompanried “by
road plans showing the proposed
coirstruetion or alteration The pro-

.posed- construétion shall comply, =i
. & minkbnum, with all Rules and-Reg-

wiatfons enacted by the Director.

At the time of the appllcation, appli-
cant sliall pay a non-refundahble fee
in zeeprdance with a.fee schedule
iixed from tinie ‘to time by the

‘“Board of Contro]

(d) Deeigion on Application. The

. Diréctor sfiall approve or deny the

permil within thirty days of recejv:
ing a rtompleted application. The

" Director may inform’ permiftee that

the censtruction plans do not con-
form to the City's Rules and Regu-
lations. The permittee may change
the conatruction plans and reschmit

“them.

f a permit.iz denled, permittee
meay_ appeal Lo the Board of Zoning
Appeals wilhin thirty .days of the

‘denlal.

(e)
vate

Other Regu!a tw::s.
road shali

Any pri-
comply - with all

inelua-

ing the Toning Code requirements,

for access and maintenance of off.

. street parking spaces.

{fy Rules and Regulations The
Director may enact Hules and Regu-
lations eonecerning cownstruction of
private reads, inectuding, buk nolt lim-
ited Lo, standards and specilicalions
fur the private streets, and regula-
tions for Lhe constrection process.

BOE

 shall

The Rules and Regujations shall
require thal, at & minbmum, the roads
meel City specitficalions for similar
roads. The Ruoles and Regulabions
talre effect ithirty days after
their publication Jx the City Record,

{g) Periodie Inspectfpns; Fee. The
Director may mahke periodie’ Inspee-
tions of the roed ceastruction te
ensure compliance with "the eon-
struetion plans as approved, ard the
applicable Rules and Regulations.
Al the completion of the censtruc-
tion, the BDirector shall make a final
inspeetion of the rosd and ifssue a
certificate of cemplelion. The Per-
mittee shall* be required to make a
-depesit in an amount a3 determined
-b¥ the Director of Publlic Service for
perigdic- inspections of the road con-
struction. Any armeunts net used®
shall be refunded tp ihe Permmittee

[h) Mo person shall construst or
alter a private road wilhont lirst
obtadining the permit requlred in this
section. .

{1} Mo person Ehall - r.onstruct or
alter a private road except in secor-
danee with the permll and approved
plans, -

The Director J..s . a.ulhonzeﬂ to.
charge fees at Lhe time of .any
inapectlen according to an inspac-,
tion fee schedule fixed frowm time to
time by the Board ¢f Control.

Sectisn 2. That Sectien 501.99 of
the Codified Ordinances of Cleve-
‘tand, Ohfo, 1976, as enacied by Ordi
nance No. §3414-A, passed September
22, %924, is amenged to rea.rl as fel-
lows: -

Seellom SOLH0  Fenally

(2} Whoever violates Sectlon
501.02 'shall be firied not less than
five doliars {$5.00) nor more than
titty doNars (350.00).

*{b). Whoever viclates division (h)
or (I} of Section 501071 3hell be

- gulity of & misdemeanor of the first
rorm provided by the Dirtctor. This °
applicatton shall inglude any infar-

degree.
© Seetien 3. That existing Section
501,89 of the Codified Ordinances of
Cleveland, Ohib, 1876, as enacted by
Oydinance No. 534 16-4, passed. Sep-
tember 22, 1924, is repehled. .

Secction 4, That this erdinance’ iz
declared- to be an emergenty mep-
sure and, provided it recelves ihe |
arrirmatxve voke of two-lhirds of ali|
the members dlecked to Council, it
shial} take effect and be in force
.immediately upon ‘s pessagée.snd
Wpproval by the Mayor otherwise It
shall take effect and be In force‘
frtTh &hd after the earliest period
altowed by lawr,

Pagaed April 25, 2005,

Biffective April 29, 2005.

Orﬂ No. 273-05.

Hy Counneil Members Wcslbronk.
Clmptrroen and Jaekzoen {(by depari-
mental chue:_t).

_AD encrgency oxdinince authoriz-
ing the purchase by one or more
‘requirement tontracis of Jabor amd
materials * onecessary. for  painling
and paint rempval on Foadways, ruan-

.ways and cother paved suxfoces, for

the various divisions of the Depart-
ment of Pori Goentrol.

"Whereas, Lhis -ordinanee consti-
tutes an emergency measvre provid-
ing for the vsual dzily operalion oJ

a municipal department; now, there-
Tore. . .
Be it ordained by the Council of

Ehe City of Cleveland:




413.031 Use of Auternated Cameras to Tmpose C]vﬂ Penaltles upon Red

h Light and Speedmg Vielator's

i {a) Crvil enforcemenr sysrem establzshed The. City of Cleveland hereby adopts a cwﬂ

~ enforcement systemn for red light and speeding offenders photographed by means of an

. "automated traffic epforcement camera system” as- defined in division (m). This civil
"enforcement system imposes monetary liability on the owner of a vehicle for failure of an

operator to stop at atraffic signal chsplaymg a steady red hght mdxcatton or. for the failure

~-of an operator to comply with a speed limitation.

. (b) Red light offense - lzabxhry imposed. The owner of a vehicle shall be hable forthe
"~ penalty imposed under this section if the vehicle crossés a marked- stopline orthe
intersection plane af'a system. }ocanon when the traffic sngnal for that vchlcle s direction
18 exmthng asteadyred I]ght :

: (c) Speedmg oﬁ”ense - lzabzlzty imposed. The owner-of a vehlcle sha]l be Tiable for thc
" penalty imposed wider this section if the vehicle is operated ata speed in excess of the

o _hm}tanons set forth in Section 433, 03.

' '(d) Liability does not constitute a convzctmn The 1mposition of Iiab}hty under this’

. section shrall not be deemned a conviction for any purpose and shall not be made part of

the operating rccord of any person on whom the liability 1s imposed.

(e) Other oﬁenses and penalties riot abrogared Nothing in this section shall be const.rucd
as altering or limiting Sections 433.03 or 413.03 of these Codified Ordinances, thc
criminal penaltiés imposed by those sections, orthe ability of a police officer to enforce

. those.sections against any offender observed by the officér violating either of those
séctions. Nothing in this section shall be construed to limit the liability of an operator of a
vehw]e for any wo}atl on of division (b) or (c) of this section.

r(f) Selection of camera sites. The se]ecnon of the sites where automated cameras are
‘placed and the enforcement of this ordinzance shall be made on the basis of sound
: =profesmonal traffic. cng,mec:mng and law enforcement _]udg;ments Autorated cameras
" shall not be placed at any sife where the speed restrictions or the- tumng of the traffic .
signal faﬂ te conformn to sound profcssxonal trafﬁc engmeenn g principles,

'.(g) Locanons The fol]ow:ng are the locations for the Automated Traffic Enforcement _
. Camera System:

Locations
* Shaker Boulevard at Shaker Square
Chester Avenue at Buclid Avenue

West Boulevard at North Marginal Road



Sﬁakér B:du_]e.val.r—.d at Bast 116&1 Street |
| West Beu]é;vard a.t VI~9.0-Ramp -
- r"Chsst_er Avenue at East 7j1 st S_:U'Cf-:]_

| East 55th Street at Carnegie Avenue

~ Bast 131st Street at Harvard Avenue

g Cmegicl&irenne at Bast 30th Stteet A

B -Cedar Avenue at Murray Hill Road

' Grayton Road at 1-480 Ramp
EuGHd_Aﬁeﬁize at Ma.ylﬁel d Road
~Wairen Road at 1-90 Ramp
-. PI'OSPEC‘E Avem;:e at East 40th Street -
' Eé‘_st 116th Strect at Unioﬁ Avc:nue
_Pear]l Road at Biddu‘]ph Rioad |

Carmegie Avaﬁue gt East 100th Str’eét h
: .Camegie Avenué at Martin Lﬁthel; King Jr. Drive
Memphis Avenue at P_‘u,l_tdﬁ- Ro;iﬂ'
| ‘I-‘,ai-i%eshqre Bt;_n;]evhrd ;i;'.East‘_l 59th Street
StC] air A\.&'enu.e at L.ondon Rc‘;v.a'r.}. : " |
. Clifton Bouléﬁard between West 1 lﬁth. Street and West iOdﬂl Street
Cheétcr Avenie between Bast 55th Street and East _4Dth'Sn~éet |
Woodland Avenue between East 66th Street and East 71st Street
Wést Boulevard between I;90.Ramp and . Madison Avenue

Broadway between Harvard Avenue and Miles Avenue




: L’ée- Road Eetigééen T[;arkingté;:)n Aﬁenue and 1-480 Ramp |
= '}";90 and West 41st Stréet |
’1 90 and West 44th Sireet
| The Director of Public Safety shall-cause the genera] public to be notified by means of a

preSs release issued at least thirty days before any given camiera is made fully-operdtional
and is nsed to issué tickets to offenders. Before a given camera issues actial tickets, there.

. shallbea period of at Jeast two weeks, which may run concurrently with the. 30- day

- pubhc—nonce period, durmg which ohly * warmng ’ notices shall be issued.

~ At each site of ared Iaght or ﬁxed speed camera, the Dlrector of Pubhc Sennce shall.
_ cause signs to be posted to apprise Qrdman]y observant motorists that they are
. approaching an area where an automated camera is monitoxing for red light or speed
, v1olat0rs Mobﬂe speed umnits shall be p]amly marked vehlc:}cs -

() Notices of Liability. Any t::ckel fDr an automated red hght or speedmg system v:olatmn
uhder this section sha}I

(1) Be reviewed by a Gleveland police officer;

- (2) Be forwarded by fi rst—class maﬂ or persona] service to.the VBth]e s rcglstered owner's
address as given on the state’s motor vehicle reg15trat10n and

(3 Cleaﬂy state the manner in -which the violation may be a-ppéaied.-

- {1) Penatties. Any violation of division (b) or division (c) of this section shall be deened
a nonckiminal violation for which a civil penalty shall be asséssed and for which rio

~ - points authorized by Section 4507.021 of the Revised Code (“Point system for hcense
‘suspcnsmn ’) shall bB assigned to the owner or driver of the vehic]e :

_-(1) Ticket evaluaz:on publ:c service, and appeals The program: shaH include a faii and

.sound tlckct—cva]uatmn process that includes review by the vendor and a police officer, a
strong customer-sexvice-copimitment, and an appeals process that accords due process to
the ticket respondent and that-conforms to the requirements of tlie Ohio Revised Code.

. (k) Appeals. A notice of appeal shall be filed with the Hearing Officer within twcnty—oné

© {21) days from the date listed on the ticket. The failure to give notice of appeal or pay the

_civil penalty within this titne period shall constitate a watver of the right to contest the :
ticket and shall be considered an adimission.

Appeals shall be heard by the Parking Violations Burean through an administrative

process established by the Clerk of the Cleveland Municipal Court. At hearings, the strict

. tules of evidence applicable to courts of law shall not apply. The contents of the ticket
shall constitute a prima facie evidence of the facts it contains. Liability may be found by




_the heanng examiner based upon a preponderance of the evidence: ¥fa ﬁndlng of hab]hty'
is appealed, the record of the case shall include the order of the Parkin g Violations

. Bureau, the Ticket, other evidence submitted by the respondcnt or the City of Cleveland,
~-and a transcript or record of the hemng, 1 a written or electromc form acceptable to the
com’{ to whwh the case is appealed, .

Ltablhty shal] not be found where the evxdence shows that thc automated camera
captured an event is not an offense, including each of the: following events and such
~_ others as may be established by ryles and regulations issued by the Dlrector of Public -
Safety vnder the authonty of division (n).of this section:

D "The motonsl stops in titoe to avoid vm]atmg a red I] ght md;catmn
2) The motonst praceeds through a red l] ght 1ndjcat10n as part of funeral procassmn

3) The motornist is operatm ga C1ty~owned emergency vehicle with its emergency hghts
activated and proceeds thron gh ared h ght mndicati on or exceeds the posted speed
]mmtat] on; :

.4) The motorist is chrccted by a pohcc officer on the scene contrary to the tmfﬁc signal
mchcatmn :

Liability shall also be excused if a vehicle is observed commjttmg an offense where the
- vehicle was stolen priort to the effense and the owner has filed a police report; -

“The D]I'BCtOI of Public Safety, in coorchnanon with tlie Parkmg Violations Bureau, shall
establish a process by which a vehicle owner who wag not the driver at the time of the
alleged offense may, by affidavit, name the person who the owner believes was drivin g
the vebicle at the time. Upon receipt of such an affidavit timely submitted to the Parkmg

. Violations Bureau, the: Buieau shall suspend further action against the owner of the -

- vehicle and mstcad dlrcct notices and collection efforts to the person identified in the
affidavit. If the person named in the affidavit, when not]ﬁcd denies being the driver or

—demes liability, then the. Parkmg Violations Bareaw shall resume the-notice and’ col]cctlon
process against the vehicle owner, the same as if 5o affidavit had been submitted, and if
the violation is found to have been committed bya preponderance of ev:dence the owner

. shall be liable for any penalties imposed for the offense :

A decision in favor bf the City of Cleveland may be enforced by means of a civil action .
or any other means provided by the Revised Code.

(1) Evidence of ownership. It is prima facic evidence that the person registered as the
owner of the vehicle with the Ohio Bureau of Motor Vehicles, or with any cther State
vehicle registration office, was operating the vehicle at the time of the offenses set out in
divisions (b} and (c) of this section.



(m)-Program oversight. The Director of Public Safety shall.oversee the program
authorized by this Section. The Director of Public Service shall oversee the installation
and maintenance of alt aptomatéd cameras. An encroachment permit shall be 'aumoﬁzed
in the legislation in which locations are selected. S

(n) Rules and Regulations. The Director of Public Safety may issue rules and regulations” _
1o carry but the provisions of these sections, wlnch shall be effective Lhnty {30) days after

“publication in the City Record.

{0). Esiablwhmem‘ of Penalty ‘The penalty lmposed for a violation-of division (b) or (¢) of .

" -this section shall be fol]ows

- 413.031(b) All violations $10C} 00 413. 03]((.‘) Upto24 mph Over

the speed Hmit $100.00 25 mph or more over o
the speed limit $200.00 Any violation of a schoo]

of copstruction Zone -

- speed limit $200.00

Late penalties

For both offenses,-if the penalty is-not paid- within 20 days. frbm thé date of imailing of the -

ticket to the offender, an additional $20.00 shall be iniposed, and if not paid with 40 days

- from that date, another $40.00 shall be 1mposed for a tota} additional penalty in such a
case of $60.00.

'(p) Definitions. As use.d'-in this section:

. (1) “Automated traffic enforcement camera system” means an eléctronic system
consisting of a photographlc video, or electronic camera- and a vehicle sensor installed to
work alone or in conjunction with an official traffic controller and to avtomatically
pro&ucc pho’tog,raphs ‘ndeo or digital 1 1magas of each vehicle vmlat;mg chv:s: ons (b} or'.

©.

_(2)_ "Systém location” is the approach to an intefseptjon or a street toward which a -
photographic, video or electronic camera is directed and is in operation. It is the location
-where the antomated camera systein is installed to monitor offenses under this séction.

{3) “Vehicle owner” is the person or entity identified by the Ohio Bureau 6f Motor
Veéhicles, of régistered wnh any other State vehicle reg;stratlon office, as the registered

owner of a vehicle.
(Ord No. 1284-05. Passcd 7-13-05, eff. 7- 20-05)
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