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EXPLANATION OF WHY THIS CASE IS ONE OF PUBLIC OR GREAT GENERAL
INTEREST AND INVOLVES A SUBSTANTIAL CONSTITUTIONAL QUESTION

The right to counsel is one of the most fundamental rights available to a person involved

in the criminal justice system. This right is just as fundamental to juveniles as it is to adults.

This Court acknowledged that fact when it accepted In re Corey Spears, Supreme Court of Ohio

Case No. 06-1074, which was argued on April 18, 2007. Although this case addresses a

juvenile's right to counsel, a resolution in Spears would not resolve the issues involved in this

appeal. This case presents to this Court the opportunity to define who is entitled to the

protections the juvenile code, and to clarify when a case should be reversed and remanded due to

a juvenile court's failure to properly record the proceedings.

First, this Court should accept this case to define who is entitled to the protections of the

juvenile code, including R.C. 2151.352 and the requirement that "[c]ounsel must be provided for

a child not represented by the child's parent, guardian, or custodian." The lower court held that a

person over the age of eighteen is not considered a"child." In re: Justin Andrew, lst Dist. No.

C-060226, 2007-Ohio-1021, ¶12. Contrary to the lower court's holding, a juvenile over the age

of eighteen, may still be considered a "child." Ohio Revised Code 2152.02(C)(6) instructs that

the

juvenile court has jurisdiction over a person who is adjudicated a delinquent child
*** prior to attaining eighteen years of age until the person attains twenty-one
years of age, and, for purposes of that jurisdiction related to that adjudication, a
person who is so adjudicated a delinquent child *** shall be deemed a "child"
until the person attains twenty-one years of age.

When a person, over the age of eighteen, meets the requirements of R.C. 2152.02(C), that

person is considered a "child" and is thus entitled to the protections of the juvenile code. Justin

asks this Court to resolve the matter as it applies to R.C. 2151.352-"[c]ounsel must be provided
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for a child not represented by the child's parent, guardian, or custodian to juvenile delinquency

proceedings"-and the entire juvenile code.

Second, this Court should accept this case to clarify when a case should be reversed and

remanded due to a juvenile court's failure to properly record the proceedings pursuant to Juv. R.

37(A), and the requirements of App.R. 9(C) and In re: B.E., 102 Ohio St.3d 388, 2004-Ohio-

3361, 811 N.E.2d 76, with respect to reconstructing the record when the missing portions of the

transcript involve the colloquy surrounding the waiver of a constitutional right. Juvenile Rule

37(A) requires a juvenile court to "make a record of adjudicatory and dispositional proceedings

in *** delinquent cases *** and proceedings before magistrates." Failure to make a record of

proceedings, as mandated by the juvenile rales, "constitutes an abuse of discretion and warrants

reversal." In re Amos, 3`a Dist. Nos. 3-03-08; 3-03-09, 2003-Ohio-5014, ¶5, 2003 Ohio App.

LEXIS 4514A. However, App.R. 9(C) and In re B.E., require the appellant to reconstruct the

record. In In re B.E., this Court held that, "when a juvenile court fails to comply with the

recording requirements of Juv. R. 37(A) and an appellant attempts but is unable to submit an

App. R. 9(C) statement to correct or supplement the record, the matter must be renianded to the

juvenile court for a rehearing." In re: B.E., 102 Ohio St.3d 388, 391-392, 2004-Ohio-3361, 811

N.E.2d 76. Justin asks this Court to accept this case to decide whether a reconstructed record is

adequate to satisfy the demands of the constitution when an unrepresented juvenile, facing the

potential of incarceration, is left without an adequate record to determine whether he validly

waived his constitutional right to counsel.

This Court is once again left with the monumental task of interpreting the Ohio Revised

Code and the Juvenile Rules to determine a juvenile's right to counsel and their waiver of that

right. Although Justin Andrew will soon be discharged from the jurisdiction of the Department
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of Youth Services and the juvenile court, the lower court's decision in this case is capable of

repetition in that its broad holding will affect all juveniles similarly situated. In addition, the

issues involved in this appeal concern a juvenile's constitutional rights. Because this case

involves a juveniles' right to counsel and presents the Court the opportunity to define who is

entitled to the protections the juvenile code, and to clarify when a case should be reversed and

remanded due to a juvenile court's failure to properly record the proceedings, this case is of

public and great general interest and involves a substantial constitutional question.

STATEMENT OF THE CASE AND FACTS

On November 9, 2005, a complaint was filed alleging Justin Andrew violated the terms

of his parole when he left his placement. On February 7, 2006, Justin appeared in the Hamilton

County Juvenile Court for a parole violation hearing. Justin was not represented by counsel, and

neither his parents nor his guardians were present at the hearing. At Justin's parole revocation

hearing, the court's colloquy regarding counsel included the following:

THE COURT: All right. You do have the right to be represented by a lawyer in
this matter.

If you wish to have a lawyer represent you I can continue this one time so
that you can arrange either for a private lawyer or a public defender.

In the alternative, if you wish you can go ahead today without a lawyer.
What do you want to do? Go ahead today without a lawyer or get a

continuance so you can talk to one?

DEFENDANT ANDREW: (Inaudible) continuance to talk to (inaudible).

THE COURT: Is it going to be a public defender?

DEFENDANT ANDREW: ( Inaudible).

THE COURT: Okay.

DEFENDANT ANDREW: I have somebody (inaudible). She was (inaudible).

THE COURT: Amber Anderson, she's not an attorney. Is she an attomey?
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DEFENDANT ANDREW: No, she's not an attorney.

THE COURT: Okay.

DEFENDANT ANDREW: (Inaudible) paperwork and my lease for my
apartment and (inaudible).

THE COURT: Okay. Sir, is there anything you want to say?

MR. WADE: I just talked to Ms. Anderson and she's somewhat his fiancee.
I guess since he's asked for a continuance, nobody (inaudible), I guess that

could be one of his witnesses.

THE COURT: Right. I was just thrown when you said she was here to represent
you. Okay. I'll need an in-date.

DEFENDANT ANDREW: Sir, I mean, it wouldn't be necessary for her to
(inaudible) represent me (inaudible). I mean, (inaudible) make a difference.

THE COURT: Who to represent you?

DEFENDANT ANDREW: (Inaudible).

THE COURT: Represent -- if you want her here on your behalf, if you want her
here as a witness, that's up to you.

Here -- when I'm talking about representation I'm talking about in terms
of a lawyer represent you.

I know you've obviously had a number of contacts with Juvenile Court
before.

It looks to me like you have typically had a public defender represent you
in the past, so --

DEFENDANT ANDREW: (Inaudible).

THE COURT: So you don't want a lawyer?

DEFENDANT ANDREW: (Inaudible).

THE COURT: Okay. We'll go ahead today without a lawyer, then.

(T.p. 3-5). After the court dispensed with Justin's right to counsel, it continued with the hearing.

At the conclusion of the hearing, Justin's parole was revoked and Justin was committed to the

Ohio Department of Youth Services. Justin appealed his parole revocation and disposition.
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Justin's appeal raised three assignments of error, only two of which are applicable to this

appeal. Justin's issues centered on his right to counsel and the juvenile court's inadequate

record. On March 9, 2007, the First District Court of Appeals issued its decision. In its opinion,

the court held that Andrew "failed to submit an App.R. 9(C) statement to correct or supplement

the record. But even so, the record is not so incomplete that it renders Andrew's waiver [of his

constitutional right to counsel] unintelligible." In re: Justin Andrew, 1 g` Dist. No. C-060226,

2007-Ohio-1021, ¶3-11. The court also held:

Andrew's second assignment charges the trial court with error in failing to
appoint counsel. Counsel must be provided for a child not represented by his
parent, guardian, or custodian. [Footnote omitted.] Andrew appeared alone in
court for the parole-violation hearing. But Andrew was over the age of 18 at the
time - not a "child." The statute was inapplicable, and Andrew's second
assignment of error is overruled.

In re: Justin Andrew, Ist Dist. No. C-060226, 2007-Ohio-1021, ¶12.

This appeal timely follows.

PROPOSITION OF LAW I

A person, over the age of eighteen, is still considered a"child" and subject to the
protections of the juvenile code, including R.C. 2151.352 and the requirement
that "[c]ounsel must be provided for a child not represented by the child's parent,
guardian, or custodian," and the jurisdiction of the juvenile court when that
person was adjudicated delinquent prior to the age of eighteen. R.C. 2152.02(C);
Article I, Sections 10 and 16 of the Ohio Constitution; and Fifth, Sixth, and
Fourteenth Amendments to the United States Constitution.

Few rights are as zealously guarded as a defendant's right to counsel in a criminal

proceeding. Although juvenile delinquency proceedings are civil proceedings, "[w]hatever their

label, juvenile delinquency laws feature inherently criminal aspects that we cannot ignore."

State v. Walls, 96 Ohio St. 3d 437, 446, 2002-Ohio-5059; 775 N.E.2d 829, ¶26. Thus, a child in

a juvenile delinquency proceeding "requires the guiding hand of counsel at every step in the
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proceedings against him." In re Gault, 387 U.S. 1, 36, 87 S. Ct. 1428, citing Powell v. Alabama

(1932), 287 U.S. 45, 69, 53 S. Ct. 55, 77 L. Ed. 158.

This Court has said that R.C. 2151.352 "provides a statutory right to appointed counsel

that goes beyond constitutional requirements." State ex rel. Asberry v. Payne, 82 Ohio St. 3d 44,

46, 1998-Ohio-596, 693 N.E.2d 794. Ohio Revised Code 2152.352 requires that "[c]ounsel must

be provided for a child not represented by the child's parent, guardian, or custodian." However,

the lower court held that the provisions of R.C. 2151.352 are not applicable to a person over the

eighteen, because that person is not a "child." In re: Justin Andrew, ls` Dist. No. C-060226,

2007-Ohio-1021, ¶12.

To the contrary, if a person is adjudicated delinquent prior to turning eighteen years of

age, the juvenile court has jurisdiction of that "child" until the age of twenty-one. R.C.

2152.02(C). Ohio Revised Code 2152.02(C) defines who is entitled to the protections of the

juvenile code and subject to the jurisdiction of thejuvenile court.

(C)(1) "Child" means a person who is under eighteen years of age, except as
otherwise provided in divisions (C)(2) to (6) of this section.

*^*

(6) The juvenile court has jurisdiction over a person who is adjudicated a
delinquent child or juvenile traffic offender prior to attaining eighteen years of
age until the person attains twenty-one years of age, and, for purposes of that
jurisdiction related to that adjudication, a person who is so adjudicated a
delinquent child or juvenile traffic offender shall be deemed a "child" until the
person attains twenty-one years of age.

The Ohio Revised Code requires that when a person is adjudicated delinquent prior to the

age of eighteen, that person is entitled to the protections of the juvenile code, specifically the

provision of R.C. 2151.352-"Counsel must be provided for a child not represented by the

child's parent, guardian, or custodian"-until that person turns twenty-one years old, on that
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case. Therefore, the First District Court of Appeals erred when it held that a person over the age

of eighteen is not a "child" and when it did not apply the protections of the juvenile code simply

because Justin had tumed eighteen prior to his parole revocation proceedings.

PROPOSITION OF LAW II

A reconstructed record is not an adequate substitute for a transcript of
proceedings and does not satisfy the demands of the constitution when an
unrepresented juvenile, facing the possibility of incarceration, is left without an
adequate record to determine whether he validly waived his constitutional right
to counsel. Juv.R. 37(A); Article I, Sections 10 and 16 of the Ohio Constitution;
and Fifth, Sixth, and Fourteenth Amendments to the United States Constitution.

"The juvenile court shall make a record of adjudicatory and dispositional proceedings in

*** delinquent cases *** and proceedings before magistrates." Juv.R. 37(A). (Emphasis

added). It is well settled that the word "shall" connotes a mandatory act, while "may" means the

act is discretionary. Dorrian v. Scioto Conservancy District (1971), 27 Ohio St.2d 102, 271

N.E.2d 834. "A mandatory statute may be defined as one where noncompliance * * * will render

the proceedings to which it relates illegal and void." In re Davis (1999), 84 Ohio St.3d 520, 522,

705 N.E.2d 1219, citing State ex rel. Jones v. Farrar (1946), 146 Ohio St. 467, 471-472, 32 Ohio

Op. 542.

Failure to make a record of proceedings, as mandated by the juvenile rules, "constitutes

an abuse of discretion and warrants reversal." In re Amos, 3rd Dist. Nos. 3-03-08; 3-03-09, 2003-

Ohio-5014, ¶5, 2003 Ohio App. LEXIS 4514, citing In re Dunn, 3Td Dist. Nos. 8-01-13; 8-01-14;

8-01-15, 2002-Ohio-403, 2002 Ohio App. LEXIS 365. Other courts have also held that failure to

comply with Juv.R. 37(A) amounts to reversible error. In re Allen (Oct. 19, 2000), 8th Dist. No.

77421, 2000 Ohio App. LEXIS 4889, p.2. ("Failure to record juvenile proceedings, as required

under Juv.R. 37(A) constitutes reversible error."). In re Dikun (Nov. 28, 1997), 11ih Dist. No.

96-T-5558, 1997 Ohio App. LEXIS 5332, p.3. ("[J]uvenile courts must strictly comply with the
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requirement in amended Juv.R. 37, and the failure to record adjudicatory or dispositional

hearings contrary to that rule invalidates a juvenile's plea regardless of whatever information

may be contained in the rest of the court's paperwork."). See also, In re Hoover (Sept. 27, 2000),

9th Dist. No. 19284, 2000 Ohio App. LEXIS 4669; In re Collins (1998), 127 Ohio App.3d 278,

712 N.E.2d 798; In re Dawson, 11`h Dist. No. 2004-T-0027, 2005-Ohio-2088, 2005 Ohio App.

LEXIS 1984.

In Dawson, the court held,

The trial court did employ a method of recording the hearing. However, due to
technical or other difficulties, the transcript of the hearing is inadequate for the
purpose of Juv.R. 37. The transcript reveals that ten of Dawson's responses, the
vast majority, are entirely inaudible. A review of the videotape of the hearing
does not provide any additional help in clarifying the responses.

In addition, due to the poor quality of the transcript and videotape, we are unable
to determine that the trial court even minimally complied with the requirement of
ensuring that Dawson's plea was entered knowingly, voluntarily, and
intelligently.

Dawson, I 1"' Dist. No. 2004-T-0027, 2005-Ohio-2088, at ¶37; 38, 2005 Ohio App. LEXIS 1984.

Indigent defendants in the State of Ohio are constitutionally entitled to adequate and

effective appellate review. Griffin v. Illinois (1956), 351 U.S. 12, 19, 76 S.Ct. 585; Mayer v.

Chicago (1971), 404 U.S. 189, 194, 92 S.Ct. 410. The right to appeal from a fmal order of the

juvenile court is reflected in Ohio's juvenile rules and case law. R.C. 2501.02; Ohio

Constitution, Section 3, Article IV; In re Sekulich (1981), 65 Ohio St.2d 13, 417 N.E.2d 1014; In

re Hartman (1983) 2 Ohio St.3d 154, 443 N.E.2d 516; In re Whittington (1969), 17 Ohio App.2d

164, 170, 245 N.E.2d 364.

If "the events at trial cannot be transcribed and a proper appeal record cannot be

prepared, such failure reaches constitutional proportions. Appellate review is vitiated." State v.
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Cunningham (April 2, 1993), Washington App. No. 91CA30, 1993 Ohio App. LEXIS 1914, at

*3- *4. And, further,

"the most basic and fundamental tool of [an appellate attorney's] profession is the
complete trial transcript, through which his trained fingers may leaf and his
trained eyes may roam in search of an error, a lead to an error, or even a basis
upon which to urge a change in an established and hitherto accepted principle of
law. Anything short of a complete transcript is incompatible with effective
appellate advocacy."

Hardy v. United States (1964), 375 U.S. 277, 282, 84 S.Ct. 424.

This Court addressed this issue in In re B.E. In B.E., as here, appellate counsel was faced

with the problem of poor recording equipment in the trial court. Thus, this Court held that when

a "juvenile court fails to comply with the recording requirements of Juv. R. 37(A) and an

appellant attempts but is unable to submit an App. R. 9(C) statement to correct or supplement the

record, the matter must be remanded to the juvenile court for a rehearing." In re: B.E., 102 Ohio

St.3d 388, 391-392, 2004-Ohio-3361, 811 N.E.2d 76. The record issue in B.E. did not involve

the waiver a constitutional right. In fact, the requirement that the appellant attempt to reconstruct

the record is not an appropriate standard when the missing testimony concerns the waiver of a

constitutional right.

For adult criminal defendants, the U.S. Supreme Court has said, "Waiver of the right to

counsel *** must be a`knowing, intelligent ac[t] done with sufficient awareness of the relevant

circumstances."' Iowa v. Tovar (2004), 541 U.S. 77, 81; 124 S. Ct. 1379, 158 L. Ed. 2d 209,

quoting Brady v. United States (1970), 397 U.S. 742, 748, 90 S. Ct. 1463, 25 L. Ed. 2d 747.

While the Supreme Court has not "prescribed any formula or script to be read to a defendant who

states that he elects to proceed without counsel, *** [s]tates are free to adopt by statute, rule, or

decision any guides to the acceptance of an uncounseled plea they deem useful." Id., at 88, 94.

The same safeguards of due process afforded to adult defendants apply to juveniles in
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delinquency adjudications. See In re Gault (1967), 387 U.S. 1, 87 S. Ct. 1428, 18 L. Ed. 2d 527.

Further, "[i]n light of the criminal aspects of delinquency proceedings, including a juvenile's loss

of liberty, due process and fair treatment are required in a juvenile adjudicatory hearing." In re

Cross, 96 Ohio St.3d 328, 2002-Ohio-4183, 774 N.E.2d 258, ¶¶21-24. When the colloquy

surrounding the waiver of a constitutional right is missing from the transcript or is inaudible, a

reconstructed record does not guarantee that the juvenile knowingly, voluntarily, and

intelligently waived a constitutional right, specifically when that juvenile is unrepresented and

facing the possibility of incarceration. Because the waiver of constitutional rights concerns a

subjective understanding of the right being waived and is factually based, App.R. 9(C) and B.E.

should not apply to the waiver of a constitutional right.

CONCLUSION

This case involves a substantial constitutional question, as well as questions of public or

great general interest. This Court should grant jurisdiction.

Respectfully submitted,

DAVID H. BODIKER #0016590
Ohio Public Defender

MOLMCY. BRUNS #0070972
Assistant State Public Defender
Counsel of Record

Office of the Ohio Public Defender
8 East Long Street, I 1`h Floor
Columbus, Ohio 43215
(614) 466-5394
(614) 752-5167 (Fax)
molly.bruns(a^,opd. ohio. gov

COUNSEL FOR JUSTIN H. ANDREW
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I hereby certify that a copy of the foregoing MEMORANDUM IN SUPPORT OF
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this 23 d day of April, 2007 to the office of Philip R. Cummings, Assistant Hamilton County

Prosecuting Attomey, 230 East Ninth Street, Suite 4000, Cincinnati, Ohio 45202.

MOLLY .Tl UNS #0070972
Assistant State Public Defender
Counsel of Record
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IN THE COURT OF APPEALS

FIRST APPELLATE DISTRICT OF OHIO

HAMILTON COUNTY, OHIO

IN RE: JUSTIN ANDREW APPEAL NO. C-o6o226
TRLAL NO. 05-17320

JUDGMENT ENTRY.

D72367679
r

INTE RED
MAR 0 9 2007

MAGI

This cause was heard upon the appeal, the record, the briefs, and arguments.

The judgment of the trial court is affirmed for the reasons set forth in the

Decision filed this date.

Further, the court holds that there were reasonable grounds for this appeal,

allows no penalty and orders that costs are taxed under App. R. 24.

The court further orders that 1) a copy of this Judgment with a copy of the

Decision attached constitutes the mandate, and 2) the mandate be sent to the trial

court for execution under App. R. 27.

To The Clerk:

Enter upon the Journal of the Court on March 9, 2007 per Order of the Court.

sy:
Presiding Judge
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OH'IO FIRST DISTRICT COURT OF APPF.AL.3

Il7ARK P. PAIISrEx, Presi ding Judge.

{¶1} In February 2oo6, the Hamilton County Juvenile Court determined that

defendant-appellant Justin Andrew had violated the terms of his parole by absconding

from his placement in Alaon, Ohio. The court revoked Andre*n^s parole and committed

him to the Ohio Department of Youth Services.

{¶2} Andrew now argues that his adjudication and sentence violated the Sixth

and Fourteenth Amendment, specifically alleging that (1) the trial court failed to create a

complete record of the proceedings; (2) because the trial court failed to provide counsel,

his waiver of counsel was ineffective; and (3) because he was not present at the sentencing

disposition, the trial court's sentence was invalid. Andrerds assignments of error are

meritless, and we affirm the trial court's judgment.

L The Reoord of the Proceedings

{¶3} In his first assignment of error, Andrew argues that the juvenile court used

a recording device that failed to make a complete record. The transcript shows that many

of Andrew's responses were recorded as being "inaudible." In fact, 16 of .Andrew's 27

responses contained at least one inaudible word.

{14} Under Juv.R. 37(A), the juvenile court shall make a record of adjudicatory

and dispositional proceedings in delinquency cases. Failure to create the record required

under Juv.R. 37(A) amounts to an abuse of discretion and warrants reversal., Andrew

argues that the record is so incomplete that it prohibits us from determin9ng whether he

knowingly, voluntarily, and inteDigently waived his right to counsel.

I See In reAmos, 3rd Dist. Nos. 3-03-o8 and 3-03-09, 2oo3-Ohio-5014.



OHIO FIRST DISTRICT COURT OF APPEAI.,S

{15} If the record of the trial proceed'nigs is incomplete or unavailable, the

appealing party is permitted to piepare a statement of the evidence or proceedings to

permit proper appellate review.2 - Where all or part of a transcript is unavailable, the

burden is on the appellant to reconstruct the record with the required narrative prepared

under App.R 9(C)? Andrew has failed to submit an App.R 9(C) statement to correct or

supplement the record. But even so, the record is not so incomplete that it renders

Andrerds waiver unfntelligtble.

{16} 'The Court: (W}hen Pm taIldng about representation, I'm talldng about in

terms of a lawyer to represent you. I lmow you've obviously had a number of contacts with

the Juvenile Court before. It looks to me hlte you have typically had a public defender

represent you in the past, so ...

{¶7} "Defendant Andrew: (Inaudible).

{¶S} "The Court: So yoii don't want a lawyer?

{¶9} "Defendant Andrew: (Inaudible).

{¶10} "The Court: "Okay. We'll go ahead today without a lawyer, tben.°

{¶11 } We hold that the record sufficiently shows that Andrew's waiver of counsel

was knowingly, voluntarily, and intelligently made.

!L Juvenite Watver oiCounsel

{112} AndrerWs second assignment rliarges the trial court with error in failing to

appoint counsel. Counsel must be provided for a child not represented by his parent,

guardian, or custodian.4 Andrew appeared alone in court for the parole-violation hearing.

But Andrew was over the age of 18 at the time-not a "child." The statute was

inapplicable, and Andrew's second assignment of error is over7vled.

2 See App.R g(C).
3 See State u. Drake (i99i), 73 Ohio App.3d 640, 647, 598 N.E.2d iy5.
4 R.C. 2151.3$2; see, also, In re R.B., i66 Ohio App.3d 626, 2oo6-Ohio-264.



OHIO FIRST DISTRICT COURT OF APPEALS

lU. Not Present?

{¶13} AndreWs final assignment of error charges the trial court with faaling to

impose the dispositional commitment in his presence. This assignment is disingenuous.

The parole officer recommended that Andrerds parole be revoked. At his dispositional

hearing, the court initiaIly said that it "was going to put the matter back on Magistrate

Miâer's docket," but instead it revoked Andrerds parole. After the court revoked Andrew's

parole, the stenographer recorded a coIloquy between the court and Andrew. Andrew was

at the disposition, and his third assignment of error is meritless.

{114} We overrule Andrew's assignments of error and affirm the juvenile

court's judgment. '

Judgment affirmed.

SurrDFxivrniaN and HENDoN, JJ., concur.

P(ease Note:

The court has recorded its own entry on the date of the release of this

decision.
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