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L EXPLANATION OF WHY THIS CASE IS OF PUBLIC OR GREAT GENERAL
INTEREST '

The leading national treatise on legal maipractice puts it unequivocally: “In Ohio,
causation needs clarification by the state’s supreme court.” 4 Mallen & Smith, Legal
Malpractice 688 (2007 ed.), Section 30:52 (“Mallen™). This case presents the ideal vehicle for
this Court to provide the needed clarification regarding the appropriate standard of proof of
causation and resulting damages in legal malpractice actions. Ever since this Court’s decision in
Vahila v. Hall, 77 Ohio St.3d 421, 1997-Ohio-259, 674 N.E.2d 1164, the lower cﬁurts have
issued confused and contradictory decisions in this important area of law, resulting in decisions,
including that in the court below, that defy common sense and logic and that could not be
reached under the law of any other state. Recently, this Court agreed to review one aspect of this
issue when it granted review in Paterek v. Petersen & Ibold, et al., Case No. 06-1811, on appeal
from the Eleventh Appellate District, which raises the issue of whether a legal malpractice
plaintiff may recover damages that would not have been collectible in the underlying litigation in
which the malpractice was committed.

This case presents the broader issue of whether, where a legal malpractice plaintiff
contends that he would have achiéved a better result in underlying litigation but for an attorney’s
alleged malpractice, the plaintiff must prove that in fact a better result would have been obtained
in order to satisfy the proximate cause and resulting damages elements’ of the malpractice claim,
Relying on a fundamental, but a!l too common, misunderstanding of Vahila, the trial court and
Court of Appeals for the Eighth Appellate District held that a legal malpractice plaintiff may
recover damageé merely by providing “some evidence” that the underlying case had merit,
without establishing by any method that he in fact would have achieved a better result if the case

had been tried to a conclusion. This holding makes legal malpractice in Ohio unique in all of tort



law by permitting recovery based on proof of breach of duty alone, without requiring proof either
that the breach proximately caused any héum, or the amount of that harm. The Eighth Appellate
District’s decision is contrary not only to decisions of other Courts of Appeals but also to
decisions by other panels in that District. Furthermore, as misinterpreted by the lower courts,
Vahila is completely at odds with legal malpractice law nationwide. Review by this Court is
appropriate and necessary to clarify the confusion about Vahila’s meaning, and to reverse the
egregiously wrong and dangerous precedent set by the lower court’s decision in this case.

Plaintiffs-Appellees brought this legal malpractice case, contending that their attorneys
wrongfully coerced them into accepting a settlement on the second day of trial in the underlying
case. They argued that, but for their attorneys’ breach of duty, they would have tried their case
to conclusion and obtained a better result through trial than the result they actually received
through settlement. At issue is a fundamental principle of legal malpractice law and of tort law
generally: what must a legal malpractice plaintiff prove to show a causal connection between his
attorney’s alleged negligence and the damages he claims?

On the facts of this case; where Plaintiffs-Appellees contend that they were coerced into
accepting a settlement and that the underlying case should have been tried to a conclusion, logic
and common sense compel only one conclusion: to prove their attorneys’ negligence caused
them harm, Plaintiffs-Appellees should have been required to prove that they would have
prevailed at a full trial on the merits and that that trial would have produced a net recovery
greater than the value of the settlement they in fact obtained. That premise was Plaintiffs-
Appellees’ sole damages theory, and, on these facts, proving it was the only way for them to
demonstrate that their attorneys’ alleged wrongful acts caused the harm of which they

complained.
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The courts below, however, did not agree. Citing this Court’s decision in Vahila, both
the trial court and the Eighth Appellate t)istrict concluded that Plaintiffs-Appetlees did not need
to show that they would have prevailed at a trial of the underlying case, or the amount of
reco;rery they would have obtained, but rather merely needed to present “some evidence” of the
merits of their position in the underlying case. Shockingly, the debision below permitied
Plaintiffs-Appellees to recover more than $2.4 million from their attorneys without ever having
to prove that they would have recovered anything at all if they had tried the case to conclusion —
let alone a net recovery greater than the settlement they obtained.' Tha;c result déﬁes common
sense and is contrary to basic principles of tort law. Nothing in Vahila required this irrational
result; however, both courts below evidently felt bound to reach it based upon loose language in
Vahila that has confused numerous courts ever since that case was decided.

Vahila reaffirmed the hornbook elements of a legal malpractice claim: the plaintiff must
prove (i) that the attorney owed him a duty; (ii) that the attomey breached that duty; and (iii) that
the conduct complained of caused the plaintiff’s damage or loss. 77 Ohio St.3d at 427. At issue
here is the standard of proo-f required for the third element. Based upon the unusual
circumstances at issue there, the Vahila Court rejected the blanket proposition that a plaintiff
must, in every instance, prove that he would have prevailed in the underlying case to prove

causation. Unfortunately, however, in so holding, Vahila failed to delineate what a plaintiff

! Settlement agreements between parties to litigation are highly favored in the law. E.g,,
Continental W. Condominium Unit Owners Ass’n v. Howard E. Ferguson, Inc. (1996), 74 Ohio
St.3d 501, 502, 660 N.E.2d 431, Here, the uncontroverted evidence showed that Plaintiffs-
Appellees received the full fair settlement value of their claims, yet they were permitted to
recover over $2.4 million more from their attorneys by showing merely that there was “some
evidence” that their claims had merit, with no proof that they would have done better at trial than
they did in settlement. Of course, in every case that reaches trial, the claims and defenses of
every party have “some merit,” since otherwise the case would have been resolved on motion.



affirmatively must prove, and lower courts following it have diverged widely in their
interpretations of what Vahila requires for proof of the causation element of a malpractice claim.

Some Ohio appellate courts, including several panels in the Eighth Appellate District,
properly have understood Vahila’s holding and have ruled that, on various facts, the malpractice
plaintiff must be required to show he would have prevailed in the uﬁderlying case to prove
causation. Unfortunately, however, numerous other courts — including the Paterek court and the
trial aﬁd appellate courts below —have seized upon expaﬁsivg and ambiguous language (arguably
dicta) in Vahila as a basis for holding that a legal malpractice plaintiff never has to prove he
would have prevailed in the underlying case. This reading of Vahila is based not upon that
Court’s actual holding, which makes sense when limited to the unusual facts at issue there, but
primarily upon Vahila’s liberal quotation from an outdated law review Note penned by a student
from Cornell Law School? This loose language in Vahila, however, has led the court below and
other lower courts to work a sea change in Ohio’s tort law. The wide range of conflicting lower
court decisions since Vahila have left Ohio law hopelessly muddled and in desperate need of
clarification by this Court. See Mallen, supra.

The lower court’s decision also should be addressed because it violates public policy by

effectively making attorneys the guarantors of their clients’ claims.’

After this decision, any
client who wishes he had gotten a better settlement can sue his attorneys for malpractice and
recover additional amounts from them, merely by showing “some evidence” that his underlying

claim had merit. Indeed, following an arms’ length reasonable settlement of litigation between A

? See Vahila, 77 Ohio St.3d at 427 (citing Note, The Standard of Proof of Causation in
Legal Malpractice Cases (1978), 68 Comell L. Rev. 666, 670-671).

* This is, in part, the problem with the Eleventh Appellate District’s decision in Parerek,
which currently is under review by this Court.




and B, both A and B could sue their respective attorneys for malpractice in connection with the
settlement, and both 4 and B could recov-er from the attorneys the value of all relief sought in the
litigation, even though it is literally impossible that both A and B would have prevailed had the
case been tried to a conclusion. This absurd result necessarily follows from the court’s holding
below, since in virtually every case that survives a motion for summary jﬁdgment all parties can
present “some evidence” that their respective claims (or defenses) had merit.

Legal malpractice cases are rampant in our courté according to Westlaw, Vahila has been
cited in innumerable court decisions and over 30 treatises and articles. Accordingly, it is
manifestly clear that this case raises an issue of great public and general interest, as both the bar
and the public need and deserve clarification on this important issue, Because Plaintiffs-
Appellees’ only claim of damage here is that they would have gotten a better recovery by going
to trial, this case presents the best possible vehicle for the Court to use to clarify this issue.

II. STATEMENT OF THE FACTS AND CASE

A. The Underlying Case

This malpractice case ‘arose from representation provided in 2001 by Defendant-
Appellant Goodman Weiss Miller LLP (“GWM”) to Plaintiffs-Appellees Environmental
Network Corp. (“ENC™), Environmental Network and Management Corp. (“‘ENMC™), and John
J. Wetterich (collectively, Plaintiffs-Appellees) in a complex commercial lawsuit involving
claims against and counterclaims by Waste Management of Ohio (“WMO”), TNT Rubbish
Disposal, In¢. (“TNT”), and others for various breaches of contract involving a landfill in Ohio
(the “Underlying Case”). In the complex mix of competing claims that comprised the
Underlying Case, Plaintiffs-Appellees were exposed to over $3,700,000 in potential judgments,
and Mr. Wetterich faced a serious threat of personal Hability for his companies’ obligations. On

the second day of trial, the judge called a recess and summoned counsel to his chambers,
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expressing his view that Plaintiffs-Appellees would have a difficult time achieving a net
recovery against WMO, and recommeﬁding that the parties work to settle the case. After
negotiations back and forth, GWM brokered a settlement on Plaintiffs-Appellees’ behalf that (i)
extinguished more than $3,000,000 in debt Plaintiffs-Appellees owed to WMO, with no out-of-
pocket payment by Plaintiffs-Appellees; (ii) settled judgment creditors® bills against Plaintiffs-
Appellees of more than $700,000, with no out-of-pocket payment by Plaintiffs-Appellees; and
(if) awanded $40,000 to Mr. Wetterich to b applied to GWM’s outstanding legal bills. Mr.
Wetterich participated in the settlement negotiations, consented to the settlement, and several
months later signed an agreement documenting the settlement. Nonetheless, in a preemptive
strike after GWM pressed for payment of its long overdue bills, Mr. Wetterich and his
companies brought this legal malpractice claim, contending that GWM wrongfully had coerced
Plaintiffs-Appelless into settling the case.

B. The Malpractice Case

At trial of the malpractice case, Plaintiffs-Appellees sole damages theory was that, if they
had been permitted to try their case to conclusion, they would have won a better recovery than
they obtained through the settlement they allegedly were coerced to accept. GWM denied any
breach of the standard of care, and argued that, in any event, Plaintiffs-Appellees could not prove
that any breach of duty caused the damages of which they complained. In support of its case,
GWM produced uncontroverted expert testimony showing (i) that Plaintiffs-Appellees would not
have obtained a positive net recovery after trial of all the competing claims in the Underlying
Case; and (ii) that the settlement GWM negotiated was extremely advantageous to Plaintiffs-
Appellees.

Plaintiffs-Appellees declined to put on any evidence rebutting GWM’s expert testimony,

or otherwise showing either that they would have prevailed on a trial of the Underlying Case or
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what their net recovery would have been. Instead, citing Vahila, Plaintiffs-Appeltees argued that
to prevail in their malpractice case, they were required to produce only “some evidence” that
their underlying claims had merit. Thus, Plaintiffs-Appellees did not prove the case-within-the-
case, and their expert witness expressed no opinion about the likely outcome if the underlying
case had been tried to a conclusion. In short, Plaintiffs-Appetlees did not even attempt to prove,
by any method or under any standard, that they in fact would have achieved a better result if the
underlying litigation had been tried to its conclusion, as they alleged it should have been.

GWM argued that it was eatitled to judgment as a matter of law because Plaintiffs-
Appellees had failed to carry their burden of proving that any breach by GWM attorneys
proximately caused the damages of which they complained. The trial court disagreed, however.
In (i) denying GWM’s motion for directed verdict, (ii) issuing the jury’s instructions, and (iii)
denying GWM’s motion for judgment notwithstanding the verdict, the trial court held that, under
Vahila, Plaintiffs-Appellees need not show that they would have prevailed at trial, but rather
need only present “some evidence” that their underlying claims had merit to satisfy the
proximate course and damages elements of their malpractice claim. The court charged the jury
on causation as follows:;

[P1laintiffs must prove by a preponderance of the evidence that there is a causal

connection between the conduct complained of and the resulting damage or loss.

However, the requirement of a causal connection dictates that the merits of a legal

malpractice action depends upon the merits of the underl[y]ing case and you

should take into account all evidence you have heard to determine whether there

exists some evidence of the merits of plaintiffs [sic] claims in the underlfy]ing

litigation.

Transcript, Vol. X at 2273 (emphasis added).* Likewise, in its decision on the INOV Motion,

the court ruled in pertinent part as follows:

4 This instruction is directly contrary to that given and approved in Cunningham v.
Hildebrand (8th Dist. 2001), 142 Ohio App.3d 218, 755 N.E.2d 384 (O’Donnell, 1.).

-7.



It is clear under Vahila and its progeny that a legal malpractice plaintiff is not
required to prove in every instance the “case-within-the-case.” Rather, as argued
by Plaintiffs, Vahila stands for the rule of law that a plaintiff “may be required,
depending on the situation, to provide some evidence of the merits of the
underlying claim.” Vahila at 428. (Emphasis added). * * * Based on the
abundance of testimony and documentary evidence presented by Plaintiffs at trial,
Plaintiffs clearly provided “some evidence of the merits of the underlying claim”
in satisfaction of Vahila. Therefore, Plaintiffs provided substantial probative
evidence that GWM’s negligence proximately caused Plaintiff’s damages.

Order and Decision on JINOV Motion, at 12-14 (emphasis in original). See also Transcript, Vol.
VI at 1332-6! (argument and ruling denying directed vefdict). The trial court therefore entered
judgment on the jury’s award of over $2.4 millipn in compensatory damages, permitting
Plaintiffs-Appellees to prevail on their malpractice claim without ever proving either (i) that they
would have prevailed on a trial of the Underlying Case or (ii) that their net recovery would have
exceeded the favorable settlement GWM had negotiated.

C. The Appeal

GWM appealed the order entering judgment for Plaintiffs-Appellees, reiterating its
argument that Plaintiffs-Appellees should have been required to prove they would have prevailed
at a trial of the Underlying Case and what their net recovery would have been. The Eighth
Appellate District affirmed the judgment below, ruling that “[t]he trial court did not err in
requiring appellees to merely provide some evidence of the merits of the underlying claim”
under Vahila. 2007-Ohio-831, at §30. It also rejected GWM’s argument that, if the proper
standard of causation is simply “some evidence,” then any damages award would be speculative,
in violation of fundamental principles relating to damages awards. The court ruled that the “trial
court applied the correct standard of proof as to causation * * * and there is sufficient evidence to
support the jury’s award for damages,” either on a “lost profits” theory or an “out-of-pocket
losses” theory. Id. §940-42. Finally, the court rejected GWM’s argument that the instructions to

the jury on causation, based on the “some evidence” standard, were incorrect. The court held
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that, “[a]s stated above, this standard of proof is entirely appropriate pursuant to Vahila, supra.”

Id. 149. Accordingly, the appellate courf affirmed the trial court’s judgment.’

OI. ARGUMENT IN SUPPORT OF PROPOSITION OF LAW |
Proposition of Law:

In a legal malpractice case in which the plaintiff contends that he would have
achieved a better result in underlying litigation but for his atterney's
malpractice, the plaintiff must prove he in fact would have obtained a better
result, and what that result would have been, to establish the proximate

- cause and damages elements of the malpractice case; it is insufficient in such
circumstances for the malpractice plaintiff merely to present “some
evidence” of the merits of his position in the underlying litigation. Vakhila v,
Hall, 77 Ohio St.3d 421, 1997-Ohio-259, 674 N.E.2d 1164, explained and
applied. '

Vahila reaffirmed the hornbook principle that a legal malpractice plaintiff must prove a
causal connection between the actions complained of by his attorney and the damages claimed.
See Vahila, 77 Ohio St.3d at 427. The question presented here is what constitutes legally
sufficient proof of causation in a malpractice claim under Ohio law after Vahila.

A. On These Facts, the Only Way for Plaintiffs-Appellees to Prove Causation Is

By Preving They Would Have Succeeded on the Merits of the Underlying
Case

Plaintiffs-Appellees consistently raised only one theory of damages: but for the allegedly

coerced settlement, Plaintiffs-Appellees would have tried the Underlying Case to conclusion and

5 Any contention by Plaintiffs-Appellees at this late stage that they in fact proved the case-
within-case would be both factually wrong (because the record conclusively shows they did not
even attempt to do so) and legally irrelevant (because they induced the courts below to instruct
the jury and decide the legal issues based on the erroneous “some evidence” standard).
Regardless of the nature of the evidence presented at trial, which in fact did no more than show
“some evidence” of the merits of the underlying case, the dispositive point is that in instructing
the jury and deciding the critical legal issues the trial court adopted the erroneous “some
evidence” standard, and the appellate court affirmed on that basis. The jury was asked to
determine simply whether there was “some evidence” of the merits of Plaintiffs-Appellees
claims; that is all the jury determined and that determination is insufficient as a matter of law to
support the judgment against GWM.




would have won a beiter recovery than the settlement they actually obtained. As a matter of pure
logic, on these facts, the only way for Plaintiffs-Appellees to prove that the alleged wrongful acts
caused the damage of which they complain is for them to prove that they would have prevailed at

a trial on the merits of the Underlying Case, and what their net recovery would have been. On

~ these facts, Plaintiffs-Appellees’ malpractice claim was wholly dependent on whether they

would have succeeded on a trial of the Underlying Case. Accordingly, it defies logic — and reads
the causation requirement right out of Ohio legal malpr;actice law — to hold, as the lower court
did, that Plaintiffs-Appellees can prove causation by showing merely “some evideﬁce” that their
underlying claims had merit. Of course, there was “some evidence” of the merit of their
underlying claims; the case would not have proceeded to trial, and GWM would not have been
able to negotiate such a favorable settlement, if those claims had not had some merit. The
uncontroverted evidence showed that Plaintiffs-Appellees got the fill value of their claims in that
settlement. But Plaintiffs-Appellees wanted more, so they sued GWM for malpractice; the
“more” they wanted was the supposedly greater recovery they would have obtaine& had they
been permitted to try the Underiying Case to conclusion. Under these circumstances, in order to
prove that the alleged wrongful acts caused the damage of which they complained, Plaintiffs-
Appellees must have been required to prove that they would have prevailed at such a trial and
what their net recovery would have been. There is no other way for Plaintiffs-Appellees to prove
causation on the facts of this case. Showing only “some evidence” that their claims had merit, as
the lower courts required, showed only the possibility that GWM’s actions caused the Plaintiffs-
Appellees’ damages. Such a meager showing does not satisfy well-settled Ohio law establishing
the elements of a legal malpractice claim, and instead permits recovery based on speculation.

B. Vahila Does Not Require the Result Reached by the Courts Below

Properly read, this Court’s decision in Vahila does not hold that a malpractice plaintiff
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need never prove he would have prevailed in his underlying case in order to prove his attorney’s
negligence caused his damages. Rather, .Vahila and its progeny have established a rule holding
that whether a plaintiff must provide such proof depends on the nature of the malpractice alleged
and the recovery the plaintiff seeks. E.g., Ruble v. Kaufinan, 8th Dist. No. 81378, 2003-Ohio-
5375, at 1Y 33, 37 (rejecting proposition that Vahila does not require a legal malpractice plaintiff
to prove he would have prevailed in the underlying case and noting that “although [Vahila] held
it may not be necessary to provide evidence of the meritg of the underlying claim in all cases, it
conceded in some cases it might be necessary”), appeal denied, 101 Ohio St.3d 1488, 2004-
Ohio-1243, 805 N.E.2d 539. A close look at Fahila demonstrates why this is true.

The Vahila plaintiffs sued for legal malpractice, complaining of their attorney’s
representation with respect to various civil, criminal, and administrative matters. The lower
court had granted summary judgment for the attorney, ruling that the plaintiffs could not prove
causation because they had not shown that, but for the attorney’s negligence, they would have
prevailed in the underlying matters. This Court reversed, holding that, on the facts of the case,
the plaintiffs need not prove tﬁey would have succeeded in the underlying matters to show
causation. Instead, relying on Krahn v. Kinney (1989), 43 Ohio St.3d 103, 106, 538 N.E.2d
1058, the Court ruled that the plaintiffs had shown enough to survive summary judgment by
producing sufficient evidence to show that they had “arguably sustained damage or loss
regardless of the fact that they may be unable to prove that they would have been successful in
the underlying matter(s) in question.” 77 Ohio St.3d at 427 (emphasis added). The attorney in
Vahila allegedly had failed to communicate essential matters about a plea bargain in the criminal
matter at issue and also had failed to disclose settlement arrangements pertinent to the civil and

administrative matters involved. The Court ruled that, as in Krahn, the plaintiffs had presented
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sufficient evidence to get to the jury on whether their attorney’s negligence had caused them
some collateral injury apart from whether they ultimately would have prevailed on any of their
claims. Accordingly, it was not necessary for the plaintiffs, under those circumstances, to prove
they would have prevailed in the underlying matters in order to survive summary judgment on
causation.

The holding of Va#hila that is at issue here states as follows:
Accordingly, we hold that to establish a cause of action for legal
malpractice based on negligent representation, a plaintiff must show (1) that the
attorney owed a duty or obligation to the plaintiff, (2) that there was a breach of
that duty or obligation and that the attorney failed to conform to the standard
required by law, and (3) that there is a causal connection between the conduct
complained of and the resulting damage or loss. We are aware that the
requirement of causation often dictates that the merits of the malpractice action
depend upon the merits of the underlying case. Naturally, a plaintiff in a legal
malpractice action may be required, depending on the situation, to provide some
evidence of the merits of the underlying claim. See Note at 671; and Krahn, 43
Ohio St.3d at 106. * * * However, we cannot endorse a blanket proposition that
requires a plaintiff to prove, in every instance, that he or she would have been
successful in the underlying matter. Such a requirement would be unjust, making
any recovery virtually impossibie for those who truly have a meritorious legal
malpractice claim. '
1d. at 427-28 (citation omitted) (cmphasis added). Fairly read in the context of the facts involved
and in light of Krahn, the Court’s holding simply provides that the evidence required to survive a
motion for summary judgment with respect to the causation element of a legal malpractice claim
varies depending on the situation, and will not be governed by a “blanket proposition that
requires a plaintiff to prove, in every instance, that he or she would have been successful in the
underlying matter.” Id. at 428 (emphasis added).

Confined to its facts and procedural stance, Vahila was rightly decided. Unfortunately,
however, numerous courts since then have seized upon expansive language (arguably dicta) in

that decision as a basis for reaching a wide range of conflicting decisions about exactly what is

required to prove causation in a legal malpractice claim under Ohio law. In particular, some
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courts have relied upon Vahila’s lengthy quotation of a law review Note by a student — written
20 years before! — that expounds at lengfh about the imagined danger of requiring plaintiffs to
prove the case-within-the-case as a means of showing they would have subceeded on the merits
of the case underlying a malpractice claim. The Note had little, if any, relevance to the facts
presented by Vahila, and the Court’s expansive quotation from it .cannot reasonably be
considered to be binding precedent. Nevertheless, many Ohio courts, including the trial and

appellate courts below, have relied upon this dicta to conclude, in effect, that Vahila announced a

_ new rule in Ohio law: malpractice plaintiffs are never required to prove success on the merits of

their underlying case to prove their attorneys’ negligence caused their harm.

Some Ohio appellate courts, including several Eighth Appellate District panels, properly
have understood Vahila’s holding as providing that the level of proof of causation depends on
the facts of any given case, including the type of malpractice alleged and the damﬁges sought.
Those courts have ruled that, in certain situations, the plaintiff must be required to show he
would have prevailed in the underlying case, because the facts demand it in order to prove
causation.® In cases such as thbse, the courts have recognized that the plaintiff must prove he
would have succeeded on the merits of the underlying case, because to do otherwise would

relieve him from proving the essential element of proximate causation, The instant case presents

6 See, e.g., Lewis v. Keller, 8th Dist. No. 84166, 2004-Ohio-5866, at 913 (“We recognize
that Vahila does not always require this kind of showing, but the circumstances here reasonably
demand it.”) (emphasis added); Cunningham v. Hildebrand (8th Dist. 2001), 142 Ohio A p.3d
218, 225, 755 N.E.2d 384 (approving jury instructions under Vahila requiring the plaintiftP to
show both success on the merits of the underlying claim and what his net recovery probably
would have been); Ruble v. Kaufman, 8th Dist. No. 81378, 2003-Ohio-5375 (on those facts,
plaintiff required to prove he would have prevailed in the underlying action); Talleyv. John H.
Rion & Assocs. (Dec. 31, 1998), 2d Dist, No. 17135, 1998 Ohio App. LEXIS 6400, at *11
gwhere plaintiff claimed he would not have pled guilty and would have obtained a more

avorable result below if properly represented by counsel, “proof of [his] malpractice claim is

* ¥ ¥ inextricably intertwined with the merits of his underlying criminal case,” and absent expert
proof of the merits of any defenses in that case, he failed to demonstrate the alleged malpractice
caused his harm).
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just such a situation, and therefore, the court below should have required Plaintiffs-Appellees to
p;ovide such proof. To do otherwise eiiniinates the essential causation and damages elements.
Courts that have refused to require a malpractice plaintiff to prove he would have
prevailed in the underlying case have relied on the Note quoted in Vahila to raise the specter of
unfairness in requiring the plaintiff to mount such proof. In most juﬁsdictions, however, the
standard method for proving causation in a legal malpractice case is for the plaintiff to prove the
so-called “case-within-the-case” — to introduce at the légal malpractice trial all of the evidence
from the underlying case necessary to prove that, but for his attorney’s negligence, he would
have been successful in that case and what his recovery would have been.” Alternatively, some
courts have permitted the plaintiff to prove proximate cause by presenting mere expert testimony
regarding what the result would have been but for the alleged malpractice. Courts generally
permit this departure, however, only where specific circumstances, not present here, make it
unfair to require the plaintiff to present the entire underlying case. Examples of such
circumstances include where the attorney’s negligence resulted in the loss of evidence critical to
proving the underlying case, dr, as in Krahn and Vahila, where the plaintiff can show the

attorney’s actions caused him harm, apart from the loss of the underlying case. Here, Plaintiffs-

"E.g., Jacobsen v. Oliver (D.D.C.2006) 451 F.Supp.2d 181, 187; Governmental
Interinsurance Exch. v. Judge (2006), 221 111.2d 195, 211-14, 850 N.E.2d 183; Jerry’s Enters.,
Inc. v. Larkin, Hoffman, Daly & Lindgren, Ltd. (Minn.2006), 711 N.W.2d 811, 819; Phillips v.
Clancy (Ariz.App.1986), 152 Ariz. 415, 418, 733 P.2d 300; Rorrer v. Cooke (1985), 313 N.C.
338, 361, 329 5.E.2d 355; Thomas v. Bethea (1998), 351 Md. 513, 533-34, 718 A.2d 1187;
Alexander v. Turtur & Assocs., Inc. (Tex.2004), 146 S,W.3d 113, 118; Mattco Forge, Inc. v.
Arthur Young & Co. (1997), 52 Cal.App.4th 820, 833-34, 60 Cal.Rptr.2d 780 (acknowledging
some criticism of the method, but calling it the “most effective safeguard yet devised against
speculative and conjectural claims in this era of ever expanding litigation. It is a standard of
proof designed to limit damages to those actually caused by a professional’s malfeasance.”)
(emphasis sic). Accord, Ruble, supra. Sece also 4 Mallen 1046-48, Section 33.9 (“[Case-within-
a-case] is the accepted and traditional means of resolving the issues involved in the underlying
proceeding in a legal malpractice action * * * [which] avoids speculation by requiring the
plaintiff to bear the burden of producing evidence that would have been required in the
underlying action.”) (footnote omitted).
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Appellees neither proved the case-within-the-case nor offered expert opinion about what the
likely outcome of the underlying case would have been.

Indeed, Plaintiffs-Appellees did not attempt to prove what the result of the Underlying
Case would have been, by any method. Instead, they proffered only “some evidence™ that their
claims had merit, with no effort, either by proof of the case-within-the-case or by expert
testimony, to show what resuit would have been obtained at a trial of ﬂ:e Underlying Case,
against which the settlement could be compared to measure damages. In contrast, GWM’s
expert téstiﬁed, based on a careful review of the entire record, that Plaintiffs—Ap-I.-)eilees would
not have achieved a better result had the Underlying Case been tried to a conclusion, and that in
fact G'WM had negotiated an extraordinarily favorable settlement for them. Thus, the record was
uncontradicted that Plaintiffs-Appellees obtained the full fair value of their claims on the merits,
and suffered no harm whatsoever as a result of the settlement. Yet, the court below awarded
Plaintiffs-Appellees more than $2.4 million in compensatory damages on their malpractice
claim. No other jurisdiction permits a malpractice recovery under facts such as those shown at
trial in this case.

In sum, on the facts of this case, Vahila must be read to require Plaintiffs-Appellees to
show that they would have prevailed in the underlying case, and what their net recovery would
have been, because, on these facts, that is the only way they could have proven causation and
damages. Anything less eviscerates the standard of proof of causation, awards Plaintiffs-
Appellees a windfall recovery at their attorneys’ expense, and makes a legal malpractice claim in
Ohio unique in all of tort law.

IV. CONCLUSION
For all of the foregoing reasons, Defendant-Appellant GWM requests this Court to

exercise its discretionary jurisdiction to hear this appeal.
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ROSS, DIXON & BELL LLP

2001 K Street, N.W.
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E-Mail rsimpson@rdblaw.com
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(216) 589-9600 (telephone)
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IN THE COURT OF COMMON PLEAS
CUYAIIOGA COUNTY, OHIO

NV IRONMENTAL SNETWORK CORPORATION, UT

Ciase Noz CV-02.488462
AL -

Martd [ Judge: MARY J BOYLE

GOODNMAN WIEISS MILLER LLIL BT AL
Dyelendant

JOURNAL ENTRY

PURSUANT 0 THE ATEACTIED ORDER AND DECISION, DEFENDANT GOODMAN WEISS MILLER LLIMS 11032008
MOTHON TORICPGAMENT NOTWITHSTANDIRG THE VERIMCT, OPPOSED BY PLAINTIFES (N THEIR | 1142005 BRIEF
INQPPOSTITON, AND SUPPORTED BY DEFENDANT IN ITS 1 /2872008 REPLY BRIET IN SUBPORT, IS HEREDY DENIED
BECAUSE, AFTER CONSTRUING THE EVIDENCE MOST STRONGLY IN FAVOR OF PLAINTIFFS, THE COURT FINDS
FHATTI-RE S SUFFICHENT PROBATIVE EVIDENCE TO PERMIT REASONADLE MINDS TO REACH DIFFERENT
CONCLUSIONS AN TO PROXIMATE CAUSE AND THE BAMAGES AWARDED IN PLAINTIFFS' LEGAL MALPRACTICE
ACHON  FERTHERMORE, DEFEENDANTYS 032005 ALTERNATIVE MOTION FOR A NEW TRIAL 1S HERERY DENIFDY
AS THE COURT FINDS THAT THE JURY AWARLD WAS NOT EXCESSIVE, WAS NOT IN BRROI, WAS SHSTAINER DY
FHE WGP PHE FVIDENCE, AXD THAT THE JUDGMENT WASYWOT CONTRARY TO LAY, O88— —-

- u(lg. Sq.n.mm.

RECEWED FOR FILING
FEB 01 2008

Guyahoge County THE COURT OF COMMON PLEAS

THE STATE OF onro} " 1. GERALD E, FUERST, CLERK OF
WITHW AND FOR SAID OUNTY

re s qi3Lg83 11259

Page | ot

AD. 20

5 ,
‘ EAL OF SAID %9*:?7 THS 23




INTIE C()U.I{'I' OF COMMON PLEAS
CUYANIOGA COUNTY, OLITO

[y rranmeental Network Corp, e ad, ) o Case No, CV-02-4884062
)
PLntfls, ) Judge Mary June Boyle
) ORDER AND DECISION
Gioodman Weiss Miller LLP, ot al, ) S '
)
belendants, )

‘This manter is before the COI![‘{;IIPO_I) Defeidant Goodman Weis Miller, LLP's
1 Detendint™ and “GWM") timely November 3, 2005 Motion for Judgnient
Notw ithatirshng the Vendict, or ih lh‘;.‘.;\-llcnmlivcr Mulinn for New Trial, opposed by
PLimtad s Enviranmentd ;\v..l\mrk (.urp (“I Ml'"), I nnrumuuntai Ml\mrl\ and
Mateenient Carp, (CENNCT) dnd Juhn.l Wullt.nch s (collectively referred to os
“PLuntifts") in their November 14, -(10_5; Bricel in Oppusllmm unr.l supported by
Defendant in s Nosember 28, 2uus Rsply Bm:f‘ in buppurl. Ihc Courl hereby denies
Im.,ml.:m S reguiest for i osid .trbumcnl onthis maucr.' lur Ihc following reasons,
Dietendant’s Noveaher 1, 2008 \lulwn Iur Jmlgmcnl I\un\'nhsmmlmg lhc Verdiet and
Nenember 3, 2005 Alermative Molmn Inr a New Trial ure hereby DE:S 'II~.I)

- L Facts and Procedural Ilismry
A jury tria wirs held from Seplember 19, 20!)_.'- (o September 30, 2005 upon

Plattits’ Complanat alleging legal malpractice against Defendant Goodman Weiss

e

Eonnil Wade Tkl 89 -1u tisl e an oral heanng: on a tnotion For judgarent o ithstinding 1he '
sepdin toaaimeaion oy iess sl and Defendant does not dinect Cowrt 5 any asthorny tequarag an ogal
Leatin,
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i
i

Miller 1P The prounds for the legal nwlmnclicc claims stenmmed fram underlying
htigatton where GWM represented Plaintiffs in a suit against Waste Management of Ohio
£ Waste Management™), TNT Rubbish Diéfmsa_xl, Incl. (""INT™), and others for various
hreiches of contract, namely Waste Management allegedly Tniled 10 loan aintills
SR00,000 of 2,001,001 promised to assist in developing land and airspace for potentiu)
garbage disposal {contraet hereafter referred 1o as “Alrspace Agreement™).) Plaintifs

also clanmed that TNF breached an agreement with Plaintifis’ by failing to pay $800,000 _

to Phantiffs for hauting and dumping of TNT's waste. The underlying litigation ended in

i settlement on December 2001 in the midst of o beneh trial. Plaintiffs brought this
Tegid mudpractice alleging atleged a myriad of breaches of the standard of care on the pant
ol Detendint. On Octaber 3, 2005, the jury found in favor of Plaintifls and against

Detendant GV with respeet (o the legal malpractice claims, and awarded compensatory

~dhnsages inthe amowt of $2,419,016.81, ()n!C)ctoln_:r' 20,2003, the Court entered

udnent on the jury verdicts, The detay of this Courd reducing the jury verdict 1o a

Journal entey was i result of the partics joint r_(:_qll_csl.lé tlo so,

The jury was given several in'lcrrogurt;mlrri;v.:s aller rﬁnﬁlcring its verdict. In rcspun-se
¥ fnturrngninry o2 regarding the manner in which Delendant breached its standard of
care, the pury found six different instinces u_i‘_ nju_lpruclicc:- (1) no engagenent letter; (2)
uvetall lich of preparedness; (3) case shouhd rhruyc'hqen cﬁntimwd to allow Mr. Steve
Miller ol Delendant GAWM) o participate; (-4..)--“;},"“” wis coerced imodsigning |

avteetents (51 pdge not recused; (0) GWM counsel alicnated the ¢ourt, Tn response 1o

Dretembos Saeven Stiltes, Debiaab ) Mwchelr, and Janres 8. Wertheun wete soluntarily disinissed by
PLontitt- wydont prequsdiee, un Febrrry 24, Juod.

U S O89S 08, i e Caysihwgra Comnty Cotmnon Pleas Conit, which was Liet consolidated
apth O S 4 VAN S L)

{19 )
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Interrogatory No.3, the jury lound that UWM '8 breaches ql'thc standurd of cure
piovinitedy cansed dumage to Flaintiffs. o
Defendant filed a Motion for Judgment Notwithstanding the Verdict ("JNOV”) or
e Alternative. Motion for New Trial on November 1 2005, The testimony and
exhibits considered by the Court in ruling upon Defendant's November 3, 2005 motions
e ehiscussed in the Law and Argument su.ction. infra.
1. Law and Appleation

A ANOV MOTION

When ruling upon i motion forjudgmcm notwithstanding the verdict pursuant to
Crv Ry S0ER), weourt applies the same test as it would in ruling upon a motion for
ditevted verdiet, Posin v A.B.C Motor C'umf Hu:_v{. Ine, (1970, 45 Ohio S1.2d 271, 275,
Avcordimgly, a INOV mation shall hu_ granted only i:l'.' aler cunsly‘uing the evidence most
sttongdy i Fvor ol the party against “‘h(sp!_““{ m'olimli is dirceted, “reasonable minds
could come o but one conelusion u;imﬁhc .:c;viduncé sulﬁhitlecl and that conclusion. is
adyerse to [the non-moving ] party.” fil.; ('r'({fit_.{l"t'ftf‘ Tire & Ruhhur Co. v detint Cus. &
Str 4o £200)), 98 (#hid SLMWS12, 514;' 'l‘hé “rcaspnuhlc minds™ test requires the court
o discern only whether there exists any evidence of substantive probative value that
Livurs the position of the non-moving patty. (fu?)-‘{t'vm' Twe & Rubber Co., 95 Ohio
St dda S R v Hm-A'rumlgc_-!fwrnra_n- Cc}. {1082}, 69 Ohjo St.2d (36; 09, -I‘ursuauu to i
INOWY motton i court “nist assume the lﬁ:ll\ _nl' l.hc [nun-mm’lihg purly's] evidence as
Aown by e revond, grint such evidenee its most iy orable interpretition, and consider
estubldiced every naterrad et wluch the evidence tends to prove. Mifler v, Panlson

rasd s, 07 Do App.3d 217, 221, 646 N.E.2d 521 quoting MeConmis v. Buker (1974), 40

b
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Ohre App.2d 332, 335, 310 N2 A9, Néi[ilt‘l‘ the weight of the evidence nor the
credibiliny of the witnesses is for the court's dclcﬁninntiun in rufing upon such 2 motion,
Midler 47 Ohio App,3d at 221, quoting Nickell v. Gonzalez (1985}, 17 Ohio §1.3d 134,
E37 nall accourt has o duty o overrule a INOV miotion if there is sufficient probutive
evidenee to pemaidt ressonable minds to r_cz_u;h different concllusions. MeConis v. Buker,
S0 O App.2d ait 335, eiting O 'I'Ju_\-r v li’chrh. (1972), 29 d!\io St.2d 215,

1 41s Motion for Judgiment Nol\\'ilhélmtdiug the VGrtlicl, Delendant contends that
Plaintifts fmled to shosw (1) moxhna@ :-:au;se '.lmd {2) dpmugt.;s wilh respect to the alleged
treach of standard of care by the Delfendants, |

1. Proximate Couse

To establish i canse ot action for legal malprietice based on negligent
representition, a plainti¥ must show (1) l,l_‘.“,'t‘ t_ll_c attorney owed a duty or obligation to the
it} ¢ 2) the there wis i hreach of lhnlit_luly or obligition and that the sttomey failed
tes vosttort W e stamdard required by law, migl (3 thatthercis a cqusul connection
hetween the comduet complained of and ilu: rcéulling dr'.mn'tgu or. loss, Fahilu v Hall
(1997, 77 OhioSt.3d 421, at syllabus, PlaintitTs argue !llmt.r in failing to move this Court
o1 INOV on duty owed and breach of duty, the only is_sugs bcﬁ-\r}: this Cour-l upon
Detetdant’s INOY motion are those cnnccrnin.g causation and dunﬁtgg:s. The Court
arrees amnd Tinds that, sinee Defendant ddgs not -a‘;rgucr in s _JNOV nmwotion 4s to whether
ot Phantds sotficiently proved \\'lelﬁ_;-r.al.liny wis m‘vcd'aml whi:.n‘wr there wué a e
breach of duty, it s therefore undisputed for purposes of this INOY motion that

Dretendant oned PRt ts o duty s that Defendant breachod that daty, Thus, the only

23483 113395 )
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sastie o be dotermined under Palidfa 1s whether there is o causal connection between

Detendants breach and Plaintiffs® damages.

Diefendunt argues that, since PlaimtifTs contend that Goodman, Weis, and Miller
CGWMT) should have tried the underlying cise 1o ils conclusion, und that such a trial
woukh have produced o better result than the one they actually achieved in the allegedly
cocreed setttement, Phintifts must show what the result wpulcl have been had the case
been Bigated 1o a conclusion in a trial l.l-n.lilim.cd by GWM's alleged negligence. In other
wurds. Delendant argues that, in urtlcrrlp shpw prpxinunc eause, Plaintifts must lulty try
the ments of' the underlying case né [iart ul‘lhc legal mnlpr:ncticé. and must establish that
therr chum in the underlying case would have prevailed. Defendant asserts that this
prineiple is conmmonly referred to u.s "casc-witﬁin-lhc-casc.“ Dcl‘cmlum relics heavily on
A n'm-c- o Texas i support of this argument. See Alexander v Turtur & Associates, Inc,
200y 10 SOWAD T Apan l’rm‘n-n_.n'l héihg pé’rshusiﬁ awthority for this Court, this
case does notexplieitly stand for lhé “ ‘usc-wi_Ihin-t.hcfcusc" principle as :lrgucd by
Pretendam, Rather, the Afexander court held that, il‘l the context of a legal malpractice
ACHOIL CAPREL Lestimony on proximate cause is fc<|l|_ircg_l wlln:n the issuc is not one that a
Lispersom conhd determine. Therefore, {_I-Iis L_Rn&l shall ot rel y upan «lexander as
atliontasve pursuint to Defendant’s argument here,

Deendinit goes or 1o arguc that Falula does not _hnilnl that a plaintiftis never
reguired 1o prove the case-within-the-case; r.nillcr. it hnhls only that the plaintiff is not
required to et e standarnd “in every instance,” Defendants quote the following
P ots Lafnd

Weare aware that the requirement of cansation often
dietates that the merits of the malpractice action deped
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- upon the merits of the underlying case. Naturally, a

% plantdTin o Jegal malpractice action may be required,
depending on the situation, 1o provide some evidence of the

mertts of the underlying claims, However, we cannot

endorse a blanket proposition that requires a plaintiff to

prove. i every instance, that he or she would have been

successiul in the underlying naatier, 70

Fahifa. at 427-428 (citations omitted). Defendunt argues that the central tesson of Vahila
15 Wl proxinuie cause must be evaluated on a case-by-case bisis, focusing on the

particular dasiages sought by the plaintiff. Defendant argues that, since Plaintiffs alleged.

that they would have reecived more after a trial then they did with the settlement, thieir

damagces theory was specilically tied to the question of what the outcome would have

heen at triad. Therefore, Defendant argues that the only way 1o conneet GWM''s alleged

nudpriactiee to any claimed damages is to know what the result would have been at a trial
of the underlymy case. Defendant contends that Plaintiffs failed to show this at the legal

E malpractice teial, and thus they are entitied to judgment as o ﬁmtlcf of law |

g | notwithstandimg the jury verdiet, i

Detendant goes on to argue that, even if Pahila is read not to require Plaintiffs to

prove the full™ “case-within-the-case,” they are still entitled to judgment as a matter of
Faw because PlamtTs wholly failed o prove proximate cause under any stamdard.

Dictendant concedes “somue courts™ have permitted legal malpractice plaintilfs to prove

E prrovinaie cause by presenting expert testimony regarding what the outcome of the
% utaderbv g hiogation would have been but for the atleged malpractice, Cite 1o Lewis v,

Aolfor eNav, L 2nndy, 2004 WL 2495677 (Ghio App.8 Dist), unreported; Talfey v John

Ty

IR & Dowaes (e 311998, 1998 WL 06082 (Ohio App.2d Dist), unreported,

Lichornaan s faplovers s of Wasnan (1980, 419 A2d 417, However, Defendant

e
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points out that Plaintifs® habity expert, Edgar Boles, acknowledged that he had not
cvaluated the merits of all of the underlying claims and counterclaims, and he admitted
that he could ml»l ofter any opinion on what the otuteonie of the underlving htigation
woull have been, Defendant argues thal, because Boles' testimony provided no
pindanee to the jury about what better result Plaintifts’ would have obtained but for the
alleped malpractice, the jury could only speculate on whether Plaintiffs would have
achieved a larger recovery alter trial. l‘)cfcnd.:.mt cuﬁlénds that such speculation cannot
support i _|udgmunl.

Defendant Turtier argues tiat, 1o the extent that Plaintif1s” interptet the statement
i Dadude i a plaintift*may be rcquircd_, depending on the situation, to provide some
evidenee of the merits of the underlying claim®™ to mean that a plaintifl nced only show

I

that its underlying clims were “viable™ or “valuable,” Plaintiffs® evidence presented as
trral was whaolby msulticient o show proximate cause. Defendunt focuses on three picees
ol cvudenee presented by Plaintifls: (1) the fact that GWM argued in support ol its
Chents” clanms at the underlying trial, (2) testimony of John J. Wetterich, and (3) the
vt testmony of Edgar Boles,

Detendint dirst argues that the fact that an attomey irgues in tavor of his or her
chicnt's position says nothiog about the merits of that position; rather, it only
demonstrates that the atloamey Imnnrcd'hisrnr her ethical nhligmi'c.m to make every good
tasth arzament on the clients belall, regardless of its likelibood ol suceess or the
comnpenig evidence agatinst . Second, Defendant argues |lia§l Mr, Wetlerich's testimony
Hhat AN todd D thiat his companies’ elaims pussessed some value shed no light on

whether M wetteneh and his companies Tikely wouald have achieved a net recovery at
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trigh. Trurther, Defendant claims that, e.vcn ir a’\rﬁ. Wetterich, s a lay person, had
attemipted to opine on that topic, his opinion would carry no probative value because only
an expert could have validly opined on the likely outcome of the complex underlying
lingaton. Third, as discussed above, Dcfcnd:ﬁﬁ argues that plaintifis’ expert, Mr. Boles’,
dud not apine on the merits of the underlying claims nor the likelihood that Plaintifls
would have obtiined a net recovery but for Defendants’ alleged negligence.

inall, Defendant argues that Plaintifis did not prove, or even altempt o provﬂc.
whatt the result of o trial in the underlying case wuuM have been, i.¢. they did not attempt
1o prove the case-within-the-case nor did they altempt to show by cxpert testiimony what
the result would have been, Delendant éonlcnds that. under these circu.msluuccs. they
jury couhl only speculite as 1o what the ut‘uicrrlying result would have been, Accordingly,
Dededant argues that, regardless of the standard applicd, they are entitled 1o judgment as
amatter of L notwithstanding the verdiet because Plaintifls presented no competent
proot ol a cawsal Tink belween Defendant's zlllégcd malpractice and the damuges sought
by Planits., | -

PRamtitTs argae that, under Civ R 50(13), while constrving all evidence and
terences m favor of Plaintiffs, Defendant most nﬁ:cl (he burden of showing that there
exists o probative evidence that any or all of the six enumerated breaches proximately
carsed dimages 1o Plaintifts, Plaintifls contend tat Defendant has not met this high
buarden aml. thus, s INOV motion must be dented,

A an nnitial nrter, Plaintifts emphasize that the jury wis provided \.\'ilh
numcrote exhibas and heard nine different witnesses, Hve or read in, testifying to every

Last relesant tssaae o3 this case, Plaintills point out that, afier reviewing this evidence and
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M response toan inlerrogatory rcg:xrd'ing the manner in which Detendant breached its
standird of care, the ury found six different instances of malpractice in the representation
of PLantitts, (1) no engagement felter; {2) overall tuck of preparedaess; (3) case should
have been continued 1o ablow Mr, Steve Miller 1o pzirlicipnlc; {4) plaintiflT was coereed
into sigmene settlement; (33 judge not recused; and (6) GWM council alicnated the court,
Plannifts turther point out that in response 10 nnnthcf intetrogatory, the jury found that
GWALs breaches of'the standard ol care proximately caused damage to Plaintifls, "
Plantitfs go on 1o argoe that Defendant is incdrrcct to the extent that it argues that

Pluntfts must prove proximate citwse by expert lcslimbny. Plaintif!s cite lo-case law
where 1s s been hebd, “although Ohie Jegal mzllpru-clicc devisions regttire expert
testanony to estab!sh o breach of duty, expert testimony is not required to establish the
Isstic of prosimide cause” Montgomery v, (:'uu.'!ing. Huffman, Kelly & Becker (N.D,
Ohio 2001), 103 F.5upp.2d 831, 837 (applying Ohio Iuw-)'. Robinson v, Caligr &
Hanmdleman (1997), 119 Ohio App.3d 141, 144, 694 N.l‘irltl §57. Thus, Plaintiffs assert
that o plantil? may, but ;lcu;I ful, vsluhliéh prnxin_m@ cause throtgh expert testimony, as
the o conrts have el 1n the context of alegal malpmcticc case that “the issue of
prosimate cause is penerally a question of fact ﬁ-ﬁd is therefore a matter for the jury.”
Morrov v Mares (July 2, 2003) 2003 \WWL 21509023 (Ohio App.9 Disl.), unreported, at
"

Planntatts Turther argue that, despite Defendmnt’s assertions, they have offered
sulssdantad probative evadencee 1o the jury on proximate cause sufficient to sustain the
verdet apsder Podnfe, and thus Dcfendant's INOV motion must be demied. Plaintiffs

condend it althongd they did prowve the “case-within-the-case,” they did not need to do
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s, and thus exceedad their burden under Fahife, Plaintifts contend that Delendant’s

interpretation of Fulila is incorrect, as the Ohio Supreme Court recognized specific
equitible concerns aboul the “case-within-the-case™ approach as articulated by prior
“legal authority™

A standard of proof that requires a plaintilf (o prove to a

virtual certinty that, but for the defendant's negligence, the

plaintif would have prevailed in the underlying action, in

effect inununizes most negligent attoreys from liability.

[${ringent standards of proving ‘but for® require the

plaintiff 1o conduet a ‘trial within a trial’” 1o show the

validity of the underlying claim ... But [the} evidence

[necessary to sustain this} is too remote and speculative; the

“new factfinder must try the merits of both the malpractice

suit and the underlying elaim to make an independent

detenmination of the damage award. The cost and

complexily of such a proceeding may well discourage the

lew phaintitTs otherwise willing to pursue the slim chance

ol suceess,
.t 320427, quoting The Standurd of Proof of Cansation in Legal Malpractive Cases
(19750, 63 Cormell L, Rev. 600, 670-671 (*Note"), Plaintilfs contend that, hascd on this
reasomiy, the Fiehufa Conrt eld, *[we reject uny finding that the element of causation in
e content of o fegal malpractice action can be replaced or supplemented with a rule of
thinnb requirmg that i plaint (1 i order to establish damage or loss, prove in every
mstaney that he or she would have been suceessful in the underlying matter{s].” Rather.
fr show causal cotmechion, i plaintifT in & legal malpractice action may be required.
depending on the sitation, to provide some evidence of the merits of the underlying
chan ™ Al an 4200428, Based on the Padifa Court’s conelusions, Plaintifts contend that

there s notdone i e decision that supports Defendant’s proposition that “the legal

nralpractce plamad ] st actually try the merits of the underlving case and abtain a jury
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verdtet and Gvorable lindings on the underlying case.” (Quoting from Defendant’s
; & K b

INOV Maotion at page 9),

Planntifs argue that they clearly provided substantial probative evidence of the
merits of the wderlving ease in satisfaction of Fahifa. They argue that the evidence
presented (1) on the terms of the underlying contract, (2) on Plaintilfs’ performance of
their obligations, {3) on Waste Managentent’s breaches of contract, and (4) on Plaintiffs’
damages Towing therelrom estitblishes that PlaintifTs would have prevailed in the
anderlving ease. Plaintiffs asserl that the c\'ixlcnc—c presented at trial, i.e, documents and
testimony establishing the terms ol the underdying deal, Plaintiffs* performance, Waste
Management’s breach, and contemplated dantages in rc—g:x-nls to Plaintilfs’ out of pocket
expenses and Jost profits, proved their casc in “excruciating detail.™

l partieudar, Plintifts contend that the testimony of Mr. Wetterich, the owner of
the Plaimet husinesses (ENMC and ENC), was proper and sulTicient 1o sustain the jury
vardiet i damiipe award, despite Defendint’s arguments to the contrary,  Plrintiffs
conternd hat, under I'ul:n'n-. lay wilhess lcstimbn); is sufficient to establish proximate
case it legal malpractice case sinee the Padiila Court instructs that proximate cause
iy he estubhished with some evidence of tie merits of the underlying case, Plaintifls
cophastze that Mr, Wetterich negetiated the Airspace Agreement with Waste
Managenient amd was responsible for Plaintif1s* performance under the agreement. Thus,
fie stas the watness best sthgated Lo testify as 1o f.nullcrs relevant to the mwrits of the
undorby iy cases speettically Plaimtidfs’ performance, Wasle Management's breach, and
the dannees ~astinned. Lakewise, Plainlifts contend that Mr. Wetterich was the best

stteated sene o o leskity as o Plantilfs' dealings with TN, for which Plaintiffs contend
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e prosnded amele evidenee of the hrbuchcs by TN, specttically the monies owed bt
acver pand o ENC for hashing and dumping TNT waste o ENC's eredit. Plantitts
Lurther contend that M. Wetterich can testify to the vidue of his business. Cite to Tokles
&N bieov Midwestern hn!v-nmt(\' Co. (1992), 65 Qhio S1.3d 621, at syllabus.

fhus, Plamnt s arete tat Meo Wetterieh is competent and best suited Lo provide
sulitantial probatis ¢ testimony on all issues relative to the underlying case, and that he
Jid so. Cite o tnald transenpl, Scplcnﬂ;cr 20-21, 2008, pp. 16-24, 41-111, 117-1 iS.

I atl, Plaintifts arpue that the testimony, documents, and exhibits presented
regading €1 the workings of ENMC, (2) its obligations under the Alirspace Agreement,
£3) 11s performance of those obligations, (3) its profits sought. (4) its value gitined and (5)
it~ diamages sullered is evidence showing the merits of the underlying litigation that
mects Padufa’s causil comieetion standard.

Based o the evidenee and the arguments raised by the parties in their respeetive
et ths Court tinds that, under Pahifa, PlaintitTs offered substantial probative
cuidetee W the rier off l':aﬁl on proximate cause sufficient to sustain the jury verdict.
liotetone. Detendant’s INOV motion must be overriled.

It 1 clewr nder fedide and its progeny that a legal malpractice plamtiTis not
tegiesad to prove i every sustanee the “case-within-the-case.” Rather, as argued by
flarnteite, Doddo stands o the rde of Tas that a plaant 7 sty be required, depending
o e situaien, 1o provede seme evidenee of the merits of the underlying clim.™ Padila
atos e mphasts addedd. The Supreme Court's holding was clearly based on the

cgtbahic Conecras thata equirement for a legal malpractice plaintif to prove the entire




“easew tthina-case” would likely deter u farge number of plamidts from bringing suits
ot mert, which m effect would immunize negligent attormeys.

Furtherimore, Plantiffs ae correct in that Ohio law does hot require proxinkite
catise 1 Tegal matprictice cases to be proven by expert testimony. The courts are clear
that. in the legal malpeactice context, breach of duty must be shown by expert estimony,
hut prosimate cause need not b, .\Inntgnﬁm;r v. Gnm!fﬁg. Huffiman, Kelly & Becker
(N1 Ol 20013, 163 F.Supp.2d 831, 837 {applying Ohio taw); Rebinson v. Calig &
Handloman 19971 119 Ohio App.3d 141, 133, 094 NELXI 857 Morsis v Maorris (July
2020033, 2003 WL 21509023 (Ohio App.9 Dist), unreported, at 421

(e this baw, Plaintiffs clearty provided substantial probative evidence at trinl
ulbicient o show proximate cause ander Fabilu. Ideed, in response to an mterrogatory,
the furs proyided sin (o) separate and distinet breaches ol the standard ol care on the part
of Defendant. Thus, the jury found six separate breaches that proximately caused
Plamnis diunages,

[he ey 's ﬁmlings'\\ ore based on the abundance of evidence presented at triad as
s Tt the ottcome of the underbyving litigation would have been had Detendant’s not
Prea ed the stamdied of care, The record shows that Plaintifls submitted documents
u.s[.lhf'.‘-illlllg'. tie terms ol the underlying Airspace Agreement (PlaimnfMs’ exhibit 2),
cerieerng thaps and memonada showing how the refevant airspace was to be palrcélcd
atnbdevcloped (dPRanuls exlubits 88.59,066), docunments showing how airspace had been
desehaped i thie past, which swere used to usstst inrcuiullmiuns of unused airspace
HLaattt s odabis 62-64) documents 5hu\s‘ing thist Waste Management was required to

atnd fatiod o pa state and doeal fees for dutpingt trash in the San-Fan Landtill
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(Pl rs exhibit 33), and documents and exhibits showing Plaintifls’ alleged out-of-
puvket dun.mgus (see Plaintf1s' exhibit 47) and lost profits (sec Pluntiffs’ exhibit 52).

Furthermaore, the record shows that Plaintifls presented the testimony of severil
witngsses, partiendarly Eduar Boles and John Wetterich, Mr. Boles, Plaintiffs” Hability
eaprent, testitied ihat Mr. Wetterich was advised by GWM that his claims were viable and’
that he, Mr. Holes, befieved that the elaims were in fact viable. He testified that GWM's
achans mthe underlying action and ullimulrc decision to not try the case on its merits
contstituted o breaeh of duty,

MrowWetterich, being the owner of ENMC and ENC, negotiated the Airspace
Agrcement and was responsibie for Plaintifls* pcrl‘uﬁn:uwc under the Agreciment. s
festimony was therefore probative of the tenns of the agreement, Plaintiffs’ performance,
Wiste Managenient and TNT s alteged .hrcachcs. and damages Plaintifts” allegedly
metrred. As such, is testimony provided “some evidence of the merits of the underlying
clarm ™ OF course, Ins credibility and veracity were subject to cross-cxamination,

Rased on the abundance of testimony wnd documentary evidence presented by
PLantutts at trial, PlainifTs clearly provided “some evidenee of the merits ol the
siderivimge elaim™ in satisfaction of Fahifa, Therefore, Phintiffs provided substantial
profating evdence tat GWN s segligence proximately caused Plaintifls” damages.
Avcordingty, Detendaint’s Motion for Judgment Notwithsuinding the Vendict must be
avertuded an these grounds,

Drctendant GWM alse argues that its JNOV motion should be sustained beeanse

M gury G e awand, winely Defendant claims is ased entirely upon lost profits from
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the Attspace Agrecntent, 1s prennsed on alegally incorrect meastire of breach of contract
dimages s o nmﬁcr of law. Defendant points to Ohio law on ost profits, where it has
heen established that Jost profits may be recovered by a plaintiff in a breach of contract
actiom ondy il the (1) profits were within the contemplation uf_lhc parties at the time the
captract was made, (2) the loss of profits is the probable result of the breach of contract,
and £33 the proiits are not remole and speculative and may be shown with reasonable
u-n.nm-y." Charles v Combys Trucking, fne, v International Harvester Co. (1984, 12
Ohio SU3D 241, 2440 Defendant arguces that Phuntiffs set forth no evidence at lfiul that
e Arspace Agreetnent Gad the parties 1o it} éontcmp]u!cd lost profit dumagcs.olhcr
than whatever et profit could have been eamed by ENMC under the terms of the
Agreenient. Delendant comends that Plaintifts® only possible contract damage is for the
et profit for the imount of arspace reseeved to Waste Management to seeure its foan (o
ENATC as set forth i a speeific Bank/Yardage reservation provision of the Agreement.?

Pretendant argues thai Plaintifls’ fost .r‘tmﬁl dunmgcs were prcuﬁscd on
prospectve, e siles tri'n'irsp:u& to mhcf third-party customers of ENC at S18/ton.
Dclemdbant contends thit these are “eollaterat contracts™ Scpau‘ailc from the Airspace
Naverentat isstie, and thus any Jost profits from these sepanite contracts are not
tevonerable heres Detendant eites to Ohio case law where it has been established that. in
crder toreconer consequential damages suffered on an unreliated contract, the plaintif?
1t show that,at the time of entering into (he prinary contraet, the defendam had

Pt lan st wae Plamtiis" contention in the undeslyaig btgation that Waste Management
e dead v Servement I Lashimgt i advance an additional SKOL00 Juan on top of the $1,200,000 luan

PSAC ot e, Detendant grgues that the only damiage would be the protit ENMC would have
artdon T Mgt S8 O0.000 woarth ol auspace o SO0 tonafter paying down the
Loapa ol itonal foan Detendant argues that Plasta sy damages expert, D Burke, testitied
d LN e apable al cansng ans profit under the express tenms of the Agreement hecause @ had 1o

e T B st Munarerneint s aleped 32,000,000 Tk at $5.08 qun
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reasen b foresee that o breach of the-primary contraet could cause the plain (T to sulfer
damarges on sﬁcnnd. unretated contract, Sherman R Smoot Co. v, Stute of Ohia (2000),
136 Oluo App 3d 166, 182-183, 736 N.E.2d 69.° Defendant also cites to Ofiver v
Emprece Eqrappiont Co.(April 11, 1985), 1985 WL 7950, unreported (upholding trial
conrt’s exclusion ofevidence of lost profit damages relating to “consequential or special
damapes, such as loss of profits and expenses incurred in defaulting on [a] loan™)."

Pursuant to this knw, Defendant argues that it is entitled to judgment
notw ehstanding the jury award. 1 elaims that there was no evidence presented at trinl
that Waste Managoment had "expressly been made aware of future sales of airspace to
sthier customers at STS per ton tor at any price).” Henee, Defendant argites that the jury's
award was hased on nothing but spccululioﬁ. and, thercfore was improper as a matter of |
fiw. Moreover, Detendant conterwls that the testimony of Mr, Wetterich that his
campames were entithed 1o lost profits is insufficient as a matler of law to support the
ey s ost profits damage awird,

Plaintf s respond in (heir Brief in Opposition that there is no jury response to any
intetregatory that specilies whether the compensitory damage award reflects lost profits
ot atiy othet type ol thimages, « ¢ out-of-packet expenses. They contend that the jury
recvised evidence on lost prodits and on ontof-pocket osses. Iy particadar, Plaimifls
preseited o the jury an exhibit that was actually prepared by the Delendant in its
representation of Plntilfs in the undertying action showing the out-of-pocket expenses

P nnde ool Lo i, I».n;cd;;u 1iln' 1\-.;d1m'L ey of faw giat Josses than e ordinary persot coolid
asticaprde e akt ol the breadtare sevoserable as general damages, but losses not foureseeable an the
trte ol et st e conbta constitute spectal damiages amd e sly tecoverable o the defeidant s
warted o g teae pre tothe Bl agreenient See § Carbin on Conttacts, Sections 1007, 1011,
Srd Hhedi o Haadale T1RND 9 baely W

Pttt ot e s fo buinensis adecision ftomother sttes and o federad s i support of s

RS EL R
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moeurted by Plantilts as the result of Waste ;\'lunugumum‘shrua-lchcs. (PLaittitts” srial
evhitbit 47). i'i;unlil'l'sl' stress that this exhibit details a set of losses reflecting only
Praatt1s" out-ol-pocket expenses, pot toss profits. PlhaintifTs point out that the out-of-
pocket expenses summarized i the exhibit (§2,490,395) are nearly identical to the
SYAELO1IO.ST ey award. Plaintiffs argue thal this award is not consistent with
PlantiTs" fost prolit figure exceeding $6 million, which reflected the profits thal
Phont s would has ¢ achieved from the total airspace that they actualiy built before 1hc_:.‘
wure forced o leave the land il nor was the damage award consistent with the lost profit
fipure set forth by Phintilis® expert Dr. Burke in excess ol $50 miflion, which reflected
Jost profits over e redueed to present vidue, As such, Plaintiffs contend that it is
apparent, without any indication o the mmrur)'-. thiat the jury awarded damages for the
fowestamonnt, retlecting only out-ol-pocket losses, Farthermaore, PlaintifTs contend that
stenHivant evidenee wiis presenied showing that TN owed, hni failed to pay, ENC over
ssoc i for the iy and dumping of TNT's waste. As such, Phantif{s contend that,
without any clear indication from the jury as to the basis ol its award, there is evidence
that Sxooui ot the 20 mdlon ey award can be altributed w the breaches o TN
Piaistits further point o the Restatement on Contracts, where it is stated that
wridit o rchaney theory™ of contraet dismiges, a jury is entitled to award damayes in such
pe et teimbursimge an aggrieved party *for loss caused by relianee on the contract by
by puet s rood apositien as he would bave been i hacd the contraet not been
made " Restatement Sceond of Contracts, Section 344, Pladants” contend that the out-
-pon bl Cvpertses gt issiie here are compensable wder this “rcli;i!lcu theory™ ol contrae!

datibere . horctore, PLontif s asgue i, since other growsds Tor e jury's award exist
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apart trom i ost profits theory, Defendant’s INOV motion 18 without merit o the extent
Dretendantargues that it is entitled to judgiment beeause the jury award is improper as a
nhier of L,

Plaintirts go on to argue that even il the jury’s award was based on a lost profits
theary, the wwird 1s stifl supported by Ohio law, They contend that Defendant's
mterpretatton that the law requires actial subjective knowledge of u secondary contract
from which future loss profits are claimed fs unsupported by Ohio Laww. Plaintifls argue
it the standard pronounced in Combs is an objective one, and for support cites to
Restatement of the Law Second, Contracts (Comment a), regarding foresecability, where
s stated it s enough however that the loss was foresecable as a probable, as
distinganshed from anecessary, result of the breach ... Nor must [defendant] bave had the
loss i nmmd when makmg the contract, the test is an nhjccli\'q one based on what he had
reasan tuo loresee”

Purstant (o the three-step standard in Combs, Plaintiffs argue that, first, the
asserted Iost profits were withm the contemplation of the partics. They argue that,
ohpectively speakum and as shown by the evidence at crind, there would have been no
reasan for ENAMU 1o enter into the Airspncc.z\gruc'mcnl with Waste Management because
A1 83 pet ton tor the airspace reserved-to Waste Management, Plaintills would not be able
o achieve any profit, Therefore, according Lo I’I:lintil’l‘s.-il must have been within the
contenphaion of the parties that ENMC was o etiter 1o secondary contracts in reliance
e e Aspaee Agreement. Second, Plaintifis contend that thar lost protits were the
probablv ros 1o Waste Managenent's breaches, since Waste Management's Liilure to

afvanee the sabsequent SSO0000 redered Plnntils anable to complete the wrspace
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development. foreed them to lose out on profits from dumping the waste, pluced Hhem in

“default of its obbgauons with the kindowner, and, ultinuely, caused them o be ousted as

operatars of the land il Third. Plaintiffs contends that fost profits were shown with
reasorble certainty through the Mr, Wetlerich's testimony and documentary evidence,
which showed how muach garbage would be dumped in the sirspace at o specitic price per
111, Teas costs, and by the expert testimony of Dr. Burke, who testified as 1o 1ost profils
over e reduced o present value,

Based on these arguments, Plaimtifls contend that cach of the Combs prerequisites
ot lost protits were met a trial and, therefore, Defendant’s INOV motion must be
v erfed.

fnats Reply Brel in Support, Delendant argues that, to the extent that PlainufTs
aryue that the juey s ard was based on “out-of-pocket” losses; the wward is still premised
onadeeathy imeorrect easare ol hreach of contract damages. Defendant refers to the
Restwtvment of Contracts, Seeond, § 351, and argues that, under § 351{2(b), “out-of-
pocket”™ eapenses e properfy Tabeled “special” or “consequential™ damages. As such,
Dretendunt argnes that Comment 13 is applicable, not Comment A, Defendant argues that,
utider Commment 13, special” damitges réqniru j)r\:(:!‘llull the hrczlching party hal
boova fedee that a breach ssoudd result m the specifically contemplated losses 1o the non.
ol puaiy

Pictemdant goes on o argae that the measure al general” d’.unngcs.li)r hreach of
an oblizaton o lend money s linited to the amount that 1t woukl ordinarily cost to get a
sanphat e Sonn another Jemder, Cites o Restatenient on Contracts, Secomd, § 351

. “ Iy 2 .
(ot nt 1 on, URecovery of Damages, Lost Prolits™ (6" B, 2008), § 2,53,
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Detendant also cites to mncrous cases from other states that i1 clams stands for this rule

af liw. See Diefendant’s Reply Brief, at page 10

Defundant argues i the Plaintifts' “out-of-pocket” losses of $2,4 14,000 bused
on Plunst (8" Exhibit 47 were not supported by the evidence at trial. Defendant contends
dia Plamni s miroduced no evidence that a substitute foan could not be obtained m the
marketplace  Further, Defendant argues that Plaintifls did not attempt to introduce any
cuondence thit the “out-ol-pocket™ expenses listed on Plaintiffs’ Exhibit 47 were wili_rain
the express contemplation of Waste Management.

Drelendamt turther argues that several of the alleged expenses listed on Exhibic 47
related (o Phuntiits” deatings with the landowner of the aren in guestion, Hocking,
Eoviompental, te NMonides Lost-Prepaid to Hocking for Royalty (54124447
Dretendant arges that Plaitil1s contracted with Hocking cighteen months prior to the
Arespace Ayreement between Phintifts ;uulr Wiaste Management. Thercfore, Defendant
contends that these “out-ot-pocket™ expenses cannot be considered “reliance™ damagues
heedatse these contrietuad obligations preexisted the Airspace Agreemient, and thus the
capenises were ot udertiahen in relianee apon Plaintifts' obtaining the entire foan from
MWaste Maumagertient,

Fitacd o thie evidenee presented at teia) and the arguments riised by the parties in
thest respective briels, tie Court finds that the damages awarded by the jury were proper
coder Ohae law, Feest, Detendant™s rely on case kiw [ront other states for the principle
that the damage Tor o breach ol Join is the cost of oblammg g 1"cp|ucumunl. This

anthiorts tonoo persuasive Tur the Courte Detendant did not provide the Court with Qhio
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Faw stamdmg for thas prineiple, Thus, the Court will ot factor this principle i its

Sadbysis

Furthier. the Court finds it interesting that Defendant assails the damages awardes
by the jury. considering they were based on the same information gathered and exhibuts
prepated by Delendant in support of Plamtifls® arguments in the underlying litigation.
See Plamidts” triat eshibus 47 and 82, Regardiess, the u\'f'urtl i« praper under Ohio law,
First ahe ury adid not speetty, nor was it asked via interrogatonies by cither pany, as to,
what damaes theory the awand \.\"d!i based upon. ‘Therefore, pursuant 1o the evidence
acddireed at trial, several grounds exist for the awand, f.¢. reliance dumages/out-ol-pocket

bosses, Jost profits. buleed, the record shows that Plintifts presented an abundanee of

evatenee i suppart of thew atleged “out-of-pocket” losses and lost profits. In particular,

PLuntt s provided the testimony of Mr., Wetterieh, the owner of the Plaintitf businesses
At panty o the wdertying Arspace Agreement, whon was in an ideal position 10 aver
to s hiel the businesses spent i relianes upon the contract (Cout-of-pocket”™) and o whit
prostits the businesses lostas e result of Waste Managenient’s breach. Further,
Pl provaded the expert testimony of D, Barke, who gave his expert opinion as
what e dost proligs woubd hive been aver time redueed 1o present valee. I addition,
Phuntitis put torth evsdence o damages arising from the contrictval breaches, m wineh
PLustitls abeped TN Towed, but faifed to pay, ENC over S800.000 for the I_umling and
durpae ol INT s wastes Therefore, there s evidence on the record that would suppont
Ssonpton cp e S 24 nuton iy award bang atieibuted to the monies owed from TN,
Flenace warisont amy kn.mi('d!:unI'cx.u'II_\' what diamage award the juey based it award on,

the Coutt o arhonut any basis to enter judgrent i Bvor of Defendant notwithstanding
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the verdiet. As such. Defendant’s Motion for fadement Notwithstanding the Verdict
must he overnled on these grounds.

Further, even o Detendants correct in shing that foresecabidity 1s inassue as Lo
Plantfts” claimed “out-of-pocket™ losses and lost profits because these damayges theories
are considered special™ or “conseguential” damages under Ohio law, the record shows
that substantial probative evidence was presented to support the jury award. “Special -
Januiees™ are damages of such a .nulurc that they do not follow as a neeessary
consequence of the injury complained of, though they may in fact nattratly flow from
that tyury. as opposed to “general damages,” which result from a breach in the ordinary
votrse o events and are the naturid and direet result of the breach, Corsaro v ARC
Westhake Village, e (April 28, 2008), 2008 W, 984502 (Ohio App.$ Dist), 2005-
Ol TUN2 ameported at €210 ating I(; Gennari v Andres-Tucker Funeral Home, Inc.
C1asny, 21 Ohio SE3d 102, Combs v Simkow (Nov, 21, 1983), 1983 WL 6596 (Obio
App 12 Distn unreported. 10s well established that special diamages are not recoverabie
anleas the detendant is wamed of their existence prior to the linal agreement, Combs ot
*3 M adtey v Bovemdele (18509 Exch, 34, However, under a proper reading ol the
toresecability test ander the Restitement of contracts, the detenmination of whether the
Jdutendant o warned” of any damages is based on an objective, not subjective, test,
Restatement {Second) of Contracts § 351 s elear that the Toreseeability testis applicable
rotuathe yeneral and special damages, Under Comment A ("Requirement of
rorcseeahrhin ' E s enougdn that the oss was foresecibhle as a probable, as
Jistenpan e o pecessary, result of the breach. . Nor must fthe breaching pacty)

Bran e Do e o mud when making the contract, Tor e test is wa ohfective one dased
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o whar O breaching pany| had reason to foresee.” (Emphasis added.) OF course
toresecahibiny wilt i more of an issue with “special damages” as opposed o “general
d;nh;q:cs." hat the same objective standard is used for both.

Hased on this ubjective standard, the evidence presented at trial, as discussed
thoreughly ibos e, s sulTiciently probutive to support the jury awurd based on cither an
aut-or-pocket loss theory or a oss profit theory, Based on the actual amount of' the jury
awatrd, there s a chanee that the jury based ilsruward ot .1hc “out-of-pocket” theory ats the
erhubi presented by Plaintifts (Exhibit 47) dealing wi!h Plaintifts' out-ol-pocket |
enpenses showed i otal Toss of $2,490,395, which is almost identical to the $2,419,000
avarded by the jury. 11 this was the case, PlaintilTs” presented substantial probative
evidenee showang tiat Waste Management had reason to foresee What, if it breached the
Atrspice Aprectiont by not loaning Plaintiffs® the amount agreed upon, Plaintilfs would
not e ble to adegrately maintain the Ladfitl, and thus would incur substantial losscs in
spendiie their own menies in developing the airspace.

Frsther, under the objective foreseeability test, probative evidenee was presented
at 1l that wonld support the jury award ifit were based on tost-profits, Under the three-
prons Cromby et the Court finds for the reasons enunciated by PlaintilTs above the jury
ws presented with sulticient probative evidence showing that (1) the lost profits were in
e comtemplation of PhanalTs and Waste Mangement at the lime of the contract
Hecanse 1w emld s e been elear to an ordinary company Lt I’iuinlii‘i’s‘ were eapecting
[otiis tronn othier contracts, considering the terms of the Airspace Agreement al 1SSAR

el resulted mna foss for Plaintiffs: (2) that the loss profits were the probable result of
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Waste Management’s breach; aid (3) the loss profits were shown with a reasonable
L‘L‘E'\.lllil‘_\'.

heretore, evernf the jury wward was based on out-ol~pocket losses or fost

pratits, the record shows that probative evidence was preseoted supporting the jury award
Eé on either theory, As such. Defendant’s INOV motion mast be overruled.

B MOTION FORNEW TRIAL

fo the atternative, Defendant moves the Court for a new trigh pursuunt {o Civ. Ry

AOCAT Tor the fodlowing grounds under the rule:

- Excessive .. damages, appearing to have been
wiven under the influence of passion or prejudicy;

13 Lirror i the amount of recovery, wlicther too Jarge
ar too small, when the action is upon a contract ...;

() The judzment is not sustained by the weight of the
evidence ..,

¢ The judgment is contrary to Liws
‘n Vrror of Taw occurring at the trial and brought to the
attention of the trial court by the party making the
application
As diseussed thoroughty in the sections concerning Defendant’s INOV motion,
the Court Bids that the ey award wiss 1ot exeessive, wiss nat in error, was sustained by

the werght of the evidence, and that the judgment was not contrary to law. Therefore,

Protemdant s adtenntive mation Tor a aew trial is hereby denied, as Defendant bas shown

e rronpds for aonew el
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LE Conclusion

Hased on the atoramentoned reasons, Defendant’s November 3, 2005 NMuotion tos

hudpnient Nonwathstandimg the Verdietis hereby DENTED because, afler construing the

v dence maststrongdy m tavor of Plaintiffs, the Court finds that there 1s sutficien
probatine evadence o pernnt reasonable minds to reach different conclusions as 1o
o nate canse and the danges awarded in Plantfis' logal ﬁ\:\lpf;lclicc action,
Furthermore, Detendint’s November 3, 2008 aliernative Motion for a New Trial is
erels DENTED as the Court finds that the jury award was not excessive, was not in
crron was sustiaitied by the weight of the evidenee, and that the judgment was not
corHrary to faw,

LFIN SO ORDERED. COSTS TO DEFENDANT. s

Dane Mary Jane oyvle, -ly},:c
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FRANK D. CELEBREZZE, JR., A.J.:

Appellant, Goodman Weiss Miller, L.L.P. (“GWM”), appeals the jury

verdict and the rulings of the trial court on trial and post-judgment motions in

favor of appellees, Environmental Network Corp. (“ENC”), Environmental

Network and Management Corp. (“ENMC”) and John Wetterich (‘Wetterlch”),'
(collectlvely ‘appellees”). After review of the record and the arguments of the |
parties, we affirm.

On December 9, 2002, appellees flled a legal malpractice complamt against
GWM.! The complalnt stemmed from GWM s representation of appelleesin a

complex commercial lawsuit against Waste Management of Ohio (“WMO”), TNT

' Rubbish Disposal, Inc. (“INT”), and others.” The underlying litigation dealt with

breach of contract issues rinvolving'numerous parties, who were linked to
agreements concerning operefion of the San-Lan Landfill. VThe San-Lan'Landfill
is owned by Hockfng Environmental Company (“Hocking”); however,_ ENMC
became the operator ef the faeility in a 1995 agreement and was thereaftexj‘

responsible for its functions, ENMC is owned by Wetterich, who also owns ENC. |

- 'Case No. CV-02-488462. The complaint also named as defendants attorneys
Steven Miller, Deborah Michelson, and James Wertheim: however, they were dismissed
from the case and are not parties to this appeal.

“Case No. CV-98-351105, wh1eh was later consohdated with Case No. CV-98-
352363 and settled along with Case Nos. CV-98-372394, CV-99- 389308 CV-01-443785.
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The underlying litigation ended in a settlement agreement in December 2001,
after trial commenced.

Appellees were dissatisfied with the resulting settlement and how it
transpired. They filed a legal malpractice compiaint against GWM claiming that
GWM had coerced them into settling and was ﬁegligent in its preparation and
prosecution of the case. GWM time1§ answered appellees’ compléint and_ filed
several counterclaims, including breach of cont‘fact, misr‘epreséntation, and
abuse of process,®

On September 19, 2005, a jury trial commenced. During the course of
trial, GWM moved the court for a directed verdict, which was denied. The .jury
trial concluded on September 30, 2005, and on Octobex_' 3, 2005 the jufy returned
its verdict, finding that GWM owed appellees a duty of professional care and had
breachec_l that duty, citing six instances of 1_éga1 m&ipractice.“ The jury further
found that GWM’s breach had caused appellees harm or damages and awarcied
appe;llees the sum of $2,419,616.81. The jury alsd found some merit in GWM’S

counterclaims and awarded it the sum of $15,540.

*Appellant’s abuse of process counterclaim was later dismissed.

“In answering the interrogatory inquiring as to the manner in which appellant
breach its standard of care, the jury responded: “No engagement letter. Overall lack
of [preparedness]. Case should have been continued, to allow for Mr. Steve Miller to
participate. Plaintiff was coerced into signing settlement. Judge not recused. GWM
council [sm] [alienated] the court.” Interrogatories to the J ury, 10/3/05

We63 ! %0307
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On November 3, 2005, GWM -filed a motion for judgment notwithstanding
the verdict, or in the alternative, a motion for new trial. On January 30, 20086,
n a 25-page order and decision, the trial court denied both post-judgmént
motions, |
| GWM appeals, asserting four assigﬁmenté of arf_or. Since assignments of
error I, I11, anci IV challenge the same rulings for differing reasoné, we address
them together.
“I. The trial court erred in denying défendant-appellant’s' motion for
directed verdict and later, its motion for judginent notwithstanding the verdict,

because plaintiffs-appellees failed to prove that the alleged legal malpractice was

“the proximate cause of any damages.

“I[II. The trial court .erred in denying defendant-appellant’s motion for
directed verdict and later, its motion for judgment notwithstanding the verdict,
because plaintiffs-appellees failed to present evidence to show what, if any, net
recovery they should have achieved, had the underlying case beén tried to
conclusion.

| “IV. The trial court erred in denying defendant-appellant’s motion for
directed verdict and later, its motion for judgrhent notwithstanding the verdict,
on the issue of lost profit damages - including claimed ‘out-of-pockét’ losses -

under restatement of contracts § 35 1(2)(b), because plaintiffs-appéllees failed to

Wee3i mb3os
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present evidence that the damages claimed would have been recoverable in the

underlying case.”

GWM cites various reasons why the trial court erred in denying its

| motions for directed verdict and judgment notwithstanding'the verdict. Our

analysis is consoiidated since “[t]he applicable étandard of review to appellate
challenges to the overruling of motions for Judgment notwithstandiﬁg the verdict
is identical to that applicable to motions for a direc‘ted verdict." Posin v. ABC
Motor Court Hotel (1976), 45 Ohio St.Zd 271, 344 N.E.2d 334; McKenney v.
Hillside Dairy Corp. (1996), 109 Ohio App.3d 164, 176, 671 N.E.2d 1291.

A motion for judgment n_oﬁwithstanding the verdict under Civ.R. 50(B)
j:est_:s the legal suffi-qiency of the evidence. Brooks v. Brost Foundry Co. May 3,
1991), Cuyahoga App. No; 58065. “A review of the trial court's denial of
appellant's motion for a directed verdict and motion for judgment
notwithstanding the verdict requires a pi'eliminary analysis of the components
of the action *** Shore, Shirley & Co. v. Keliey (1958), 40 Ohio App.3d 10, 13,
531 N.E.2d 3383, 337.” Star Bank Natl. Assn. v. Cirrocumulus Lid. Partnership

(1997), 121 Ohio App.3d 731, 742-43, 700 N.E.2d 918, citing McKenney v.

Hillside Dairy Co. (1996), 109 Ohio App.3d 164, 176, 671 N.E.2d 1291 and

Pariseau v. Wedge Products; Inc. (1988}, 36 Ohio St.3d 124, 127, 522 N.E.2d 511.
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The motions test the legal sufficiency of the evidence and present a
question of law, which we review independently, i.e., de novo, upon appeal. See

Grau v. Kleinschmidt (1987), 31 Ohio St.3d 84, 90, 509 N.E.2d 399; Eidridge v.

Firestone Tire & Rubber Co. (1985), 24 Ohio App.3d 94, 493 N.E.2d 293. A

motion for judgment notwithstanding the verdict should be denied if there is
%’ substantiﬁl evidence upon which reasonable rﬁinds could comé t‘or different_
E ‘cqnclusiox_ls on the essential elements of the claim. Posin, supra at 275.
“Conversely, the :motio-n' should be graﬁted where the evidence ig legaﬂﬁ
iﬁsufﬁcient to éupport the verdict.” Id. |

In Sanek v. Duracote Corp. (1989), 43 Ohio St.3d 169, 539 N.E.2d 1114, the
court wrote in pertinent part: “The te,_s:t_for granting a directed verdict or

[udgment n_etwithstandmg the verdict] is whether the movant is entitled to

: .judgment as a matter of law when the evidence is constl_'ued most strongly n
favor of thenpn-movar;t.”. Id. at 172,
'He_re, appellees brought a claim of legal malpractice againsti GWM,
aﬂegipg that negligent representation caused damages. “To establish & cause |
of a_cﬁon for legal malpractice based on negligent representation, a ];;laint_iff must

show (1) that the attorney owed a duty or obligation to the plaintiff, (2) that

there was a breach of that duty or obligation and that the attorney failed to

L conform to the standard required by law, and (3) that there is a causal

. We63! MO3l0
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connection between the conduct complained of and the resulting damage or loss.”
Vahila v. Hall, 77 Ohio St.3d 421, 1997-Ohio-259, 674 N.E.2d 1164, syllabus,
citing Krahn v. Kinney (1989), 43 Ohio St.3d 103, 538 N.E.2d 1058.

GWM does not challenge the sufficiency of the evidence raised by appéllees
concerning whether there was a duty owed or whether such a duty was
breached. Rather, it Vchallenges the sufficiehcy of the evidenc;a concerning
alleged  damages and the causal connection between a_ﬁy negligent
representation and those élleged damages. GWM argues that appellees have not
ﬁresented legally sﬁfﬁcient evidence es‘tqblishing either causation or démages. ,
We disagree.

Dﬁring the course lhoif the jury trial, appellees presented testirﬁony,
doc_',umen"cs, and exhibits démonstrating their understanding of the facts and
circumstances surrounding the underlying complex commercial litigation.
Through the presentation of this material, appellees were able to establish some
of the merits to their underlying case.

Wetterich.testified to his .understanding of the “Waste Disposal and
Airspace Reser_j.ration Ag'reemexit” (‘Agreement”) between ENMC and WMO.

Wetterich also testified to deals involving TNT and others in which those parties

owed money to ENC. There was further testim_ony indicating that appellees had

a strong case in the underlying litigation and that they could have received

We631 BO3||
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considerable compensation had they mnot settled as they did. Accordingly,
appellees argued GWM’s negligent representation cost them a better resoluti-on
to the underlying litigation than the settlemént- they recéived. Pursuant tothe
evidence presented by appellees at trial in this case, the jury agreed and found
a causal conneétion between GWM’s breach and appellees’ damages.

Furthermore, in its order demying GWM’s motion fc;r judgment
hotwithstanding the verdict, the trial court stated:

“Based on the evidence and the arguments raised by the parties in their

- respective briefs, this Court finds that, under Vahila, [appellees] offered

substantial probative evidence to the trier of fact on proximate cause sufficient

- to sustain the jury verdict, ***

“It is clear under Vah.ila, and its progeny that a legal malpractice plaintiff
18 not required to prove in every instance the ‘casedwithin-the-caée.’ Rather, as
argued by [appellees], Vahila stands for the rule of law that a plaintiff ‘may be -
required, depending on the situation, to prove some evidencé of the merits of the
underlying claim.’ (Emphasis added.) Vahila at 428. The Supreme Court’s
holding was- clearly based on the equitable concerns that a requiremeﬁt fO? a
legal malpractice plaintiff to prove the entire ‘case-within-a-case’ would likély
deter a large number of plaintiffs from bringing suits of merit, which in effect

would immunize negligent attorneys.

mE63 1 w0312
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“Based on the ab_undance | of testimony and documentary evidence
presented by [appellees] at trial, {appellees] clearly proved ‘séme evidenée of the
‘mer.its of the un-derlying claim’ in satisfaction of Vahila. Therefore, [appellees]
provided substantiél probative evidence that [appellant’s] negligence |
proximately caused [appellees’] damages.***” (Order apd De'cisioﬁ pg. 12-14.)

In its api)eal, GWM takes exception to the trial court’s intefpretation of
Vahila, supra, and in the trial court’s use of that interpretation to require |
appellees to simply prove “some evidence‘ of the merits of the underlying claim”
in order to prevé.il in this legal malpractice case. GWM argues that the law
requires appellees to ﬁ;.ove, by a preponderance of the evidence, that appellees
should have succeeded at a trial on the merits of thé ‘under-lying commercial
litigation, and that appellees shouid have achieved a better net recovery at the
end of a concluded trial than they obtained through their settlement. In other
words, GWM contends that appellees were required to completely prove the
“case-wifhin-a-case” in order to prevail. We find no merit in this argument.

In> Vahila, supra, the Court clarified its position on a claimant’s
requirements fo establish causation in a legal malpractice case, stating:

“We are aware that the requirement of causation often dictates that the

merits of the malpractice action depend upon the merits of the underlying case.
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_Naturalljr, a plaintiff in a legal malpractice action may be required, depending
onthe situation, to provide some evidence of the merits of the underlying claim.
[Citations omitted.] However, we cannot endorse a blanket proposition that

requires a plaintiff to prove, in every instance, that he or she would have been

-successful in the underlying matter. Such a'requirement would be unjust,

making any recovery virtually impossible for those who truly have é meritorious
legal malpractice claim.” Vahile, supra;

Consequently, the standafd to prove causation in a legal maipractice case
requires a clai;nant to “provide some evjdence of the merits of the underlying
claim.” Id. GWM contends that, unless apﬁell.ees can demonstrate that they |
would have prevailed on the. merits of a trial heard to its conclusion, and that
t_hey'would have fecovered é specific amount of damage award ét the conclusion

ofthat trial, they cannot .prevail. GWM further argues that unless appellees can

~show that “but for” GWM's breach of duty, they would have prevailed at trial for

a certain damage award, they cannot establish causation. The ruling in Vahila,
supra, clearly rejects such an argument, stating:

“A striet ‘but for’ tes.t also ignores settlement opportunities lost dqe to the
attorney’s negligence. Th-e test focuses on whether the client would have won in

the original action. A high standard of proof of causation encourages courts'

~
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tendencies to exclude evidence about settlement as too remote and gpeculative.
The standard therefore excludes consideration of the most common form of client
recovery,

"In additibn, stringent standards of proving ‘but for' require the pla‘.intiff
to conduct a 'trial within a trial' to show the validity of his underlying claim. A
full, _theoretically complete reconstruction of the. original trial vs-?buld-require

evidence about such matters as the size of jury verdicts in the original

jurisdiction. *** But such evidence is too remote and-speculative; the new

factfinder mus-t try the merits of both th_e m'alpractice sutt an,d the underlying
claim to make an independent determination of the déma’ge award. The costand
compl_exity of sucha procee}ding may WBH discourage the few plaintiffs otherwise
willing to pursue the slim chance of success.” Vahila at 426-427 , quoting, The
Standard of Proof of Causation in Legal Malpractice Cases (1978), 63 Cornell
L.Rev. 666, 670-671. | o

Thé trial court did not err in requiring appellees to merely provide éome
evidence of the merits of the underlying claim. Appellees clearly met that
burden at trial, as seen in the record and sucecinctly articulafed by fhe tf_ial court
as foliows:

“The jury’s findings were based on the abundance of evidence presented

- at trial as to what the outcome of the ﬁnderlying litigation would have been had

Wee3!l #0315
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[GWM)] not breached the standard of care. The record shows that [appellees]'
submitted documents establishing the terms of the underlying [Agreement]

(lappellees’] exhibit 2), engineering maps and memoranda showing how the

relevant airspace was to be parceled and developed ({appellees’] exhibits 58, 59,

66), documents showing how a‘jrspace had beeﬁ developed in the past, which
were used to assist in caleulations of unused airspace ([appellees"j exhibits 62-

64), docﬁments showing that Waste Management was required tohand failed to

pay staté and local fees for dumping trash in the San-Lan Landfill ([appellees’]

exhibit 43), and documents and exhibit_s‘ showing [appellees’] alleged out-of-

pocket damages (see [appellees_’] exhibit 47) and lost profits (seé [appellees’]

exhibit 52),” (Order and Decision at 13-14.)

Finding that appellées provided sufficient evidence at trial to legally
establish caﬁsation, the remainiﬁg question is whether sufficient evidence was
prbvided to establish recoverable damages. Inits third and fourth assi_gnments
of error, GWM argues that appellees faileci toshow Whﬁf netrecovery they would
have received and that they failed to present evidence of any recoveré.bie

damages. GWM argues that if the proper standard of causation is simply “some

evidence” of the merifs, any damage award would be merely speculative, In

violation of fundamental principals of damages awards. GWM further argues

- that appellees have not presented sufficient evidence for the jury to base an
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aWal;d on theories of lost profits or of “out-of-pocket” losses. None of these
contentions have merit.

First, the jury was explicitly instructed not to speculate on the damage
award when thé trial court instructed: “The damages récoverable in a legal
malpractice action cannot be remote or speéulative as to the existence of
damages precluding recovery.”

In addition, the trial court charged:

“Lost profits afe calculated by deciding what the party was entitled to
receive had the contract béen performed.‘ You should then add other darﬁages,
if any, by the party as a result of the breach. From this sum you should subtréct

the amounts, if any, that the parties saved by not having to fully perform the

. contract.

“Lost profits may not be recovered by a plaintiff in a breach of contract
action, unless they can demonstrate: one, profits were within the contemplation
of the parties to the contract at the time the contract was made; two, the lost.
profits were the probable result of the breach of contract; and thr_ee, the profits |
are not remote and speculative and may be shown with reasonable certainty.

“If a party fails to demonstrate with reasonable certainty the amount of
lost profits as well as their existence, then they are not entitled to the l_ost

profits. You may only award the damages that were the natural and probable
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result of the breach of the contract, or that were reasonably within the
contemplation of the parties as the probable result of the breach of contract.

“This does not require.that the party actually be aware of the damages
that will result from the breach of contract, so long as the damages were
reasonably foreseeable at the time the parties‘ entered into the contract as a
probabl_e result of the b'reach.;’ (Tr. 2275-2276.)

The jury charge clearly instructed the jurors not to specﬁlat‘e on any
damage award, and itis completely in iine with the pertinent case law requiring
any award for lost profiﬁ to be based on los_ses foreseeabl.e'by the breaéhiﬁg party

at the time they entered into the contract. See Sherman R. Smoot Co. v. State

of Ohio (2000), 136 Ohio App.3d 166, 736 N.E.2d 69.

rAfter review of the record, it is clear that the jury award should be upheld.
We note that the jury did not specify on which theory of recovery it based its
award. Appellees presented evidence on different theories of damages, including
lost profits and “out-of-pocket” loses. Both are legitimate theories of recovery,
and both are supported by sufficient eﬁdence to OVerfule' GWM’S assignments -
of error. Appellees’ lost profits calculation was based on WMO’S failure to loaﬁ

ENMC an additional $800,000 for future development, as speculated in the

‘original Agreement. Appellees argued that this failure prohibited them from

providing landfill space to t}ﬁrd-party customers at $18 per ton. 'GWM attacks
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this calculation by arguing that WMO never contemplated such future sales to

‘third-parties when it entered into the original agreement. Appellees presented

an expert witness® who refuted such a contention that future sales were

unforeseeable because GWM’s articulated understanding of the Agreement

would leave ENMC incapable of earning any profit. Thus, there is at least

- gufficient evidence to find that lost profits were recoverable in this case.

In addition, the jury could have just as easily based its damaﬁge award on
“0ut-of~pocket”. losses suffered by appellees. In Plaintiff's Exhibit 47, appellees
presented to the jury a calculation of los_ses totaling $2,490,395, which is very
close to the ultimate jury award in this case.® This amount could have been the
foundation of a legitimate jury award based on the evidence presented at trial.

o After review of the record in its totality, it ié abundantly clear that there
was sufficient evidence provided by appgllees for the jury to have found and
awarded the damages it did, Therefore, gince the trial court applied the correct

standard of proof as to causation in this case, and there is sufficient evidence to

*Dr. John F, Burke.

Plaintiff's Exhibit 47: [ENMC’s] Damages (Out-Of-Pocket Losses) Due to WMO
Breaches: $812,600 (Cost to develop unused landfill airspace *** + $412,444 (Monies
lost prepaid to Hocking for Royalty) + $496,235 (Equipment) + $400,000 (State penalty
for fees not paid by WMO) + $300,000 (Schiff) + $69,116 (Trust Fund) = $2,490,395
(TOTAL). : I '
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support the jury’s award for damages, appellant’s first, third and fourth
assignments of error are found to be without merit.

“IL. The trial court erred in its jury instructions under Vahila v. Hall,
regarding proximate cause and damages, by failing to require plaintiffs-
appellees to prove what the result of a trial in the underlying case should have
been, but for the'alle.ge.d malpractice.”

| GWM argues that the jury instructions issued by the trial court were in
error. They épecifically challénge the 'following instruction:

~ “[Appellees] are claiming that as'a result of [GWM’s] alleged breach of
standard of care, they had to settle the [underlying] litigation against their will,

“[Appellees] claim [GWM] did not continue with the trial of the
[underlying] case W'henlsﬁecifically mnstructed to do so, and that if' 1t héd
returned to court to continue to try the case, [appellees] Woﬁld have achieved a
better result than the sett;lement .ach‘ieved.

“[Appellees] must prove some evidence of the merits of the [underlying]
case claims. [_Appell‘ees] must establish by a preponderance of the évi-dence that
the defendants breached their duty of care to the [appeilee‘s‘].

“Further, [appellees] must establiéh by a prepondérance of the evidence
that there is a causal connection between tixe conduct éo‘mplained of and the

resulting damage or loss. However, the requirement of a causal connection
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dictates that the merits of a legal malpractice action depends upon the merits
of the [underIying] case and you should take inte account all evidence you have
heard to determine Whéther there exists some evidence of the merits of
[appellees'] claiins in the [underlying] litigation.” (’I‘r.‘ 22712-2273.) |
| GWM challenges the articulation of “some evidence of mer_its” as the

applicable standard of causation in a legal malpractice case. As étated ab_ove,
this standard of proof is entirely appropriate pursuant to thila, sdpra.
Therefore, we find no error in the trial court’s jury instruction, and this
assignment of .error 18 Withoﬁt merit.

Judgment affirmed.

- It is ordered that appellees recover from appellant costs herein taxed.

The court finds theré were reasonable grounds for this appeal.

1t is ordered that a special ‘mandater be sent to said court to carry this
judgment into execution.

A certified copy of this entry shall consti’cute'the_mandate pursuant to
Rule 27 of the Rules of Appellate Procedure.

S Ay .

FRANK D. CELEBREZZE, JR., ADMINISTRATIVE JUDGE

- MARY EILEEN KILBANE, J., and
- CHRISTINE T. McMONAGLE, J., CONCUR
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1, GERALD E. FUERST, Clerk of the Court of
Cuyahoga County.

The State of Ohio, } .

Appeals within and for said County, and in whose custody the files, Journals and records of said Court are
required by the laws of the State of Ofbo to be, kept, hereby certlfy that the foregoing is taken and copied
from the Journal UQ/L‘\ (()5 I ML505 f/w Q:(Z}' (5/77 b))’ Dﬁ;—,% “ 701 [3‘12007

of the procéedings of the Court of Appeals within and for said Cuyahoga County, and thbthe said foregoing

4af 303
7

opy has been compared by me w1th the original entry on said Journal L(O 5 )

'4' %-718,% and that the same is correct transcript thereof

In Testimonp WIJBréuI, 1 do hereunto subscribe my name officially,

and affix the seal of said court, at the Court House in the City of

Cleveland, in saimis JKQD
day of B AD.200)

ERALD ql\i' FUWERST, Clerk of Courts

By Y ALAAA Dcputy Clerk
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