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The leading national treatise on legal malpractice puts it unequivocally: "In Ohio,

causation needs clarification by the state's supreme court." 4 Mallen & Smith, Legal

Malpractice 688 (2007 ed.), Section 30:52 ("Mallen"). This case presents the ideal vehicle for

this Court to provide the needed clarification regarding the appropriate standard of proof of

causation and resulting damages in legal malpractice actions. Ever since this Court's decision in

Vahila v. Hall, 77 Ohio St.3d 421, 1997-Ohio-259, 674 N.E.2d 1164, the lower courts have

issued confused and contradictory decisions in this important area of law, resulting in decisions,

including that in the court below, that defy common sense and logic and that could not be

reached under the law of any other state. Recently, this Court agreed to review one aspect of this

issue when it granted review in Paterek v. Petersen & Ibold, et al., Case No. 06-1811; on appeal

from the Eleventh Appellate District, which raises the issue of whether a legal malpractice

plaintiff may recover damages that would not have been collectible in the underlying litigation in

which the malpractice was committed.

This case presents the broader issue of whether, where a legal malpractice plaintiff

contends that he would have achieved a better result in underlying litigation but for an attorney's

alleged malpractice, the plaintiff must prove that in fact a better result would have been obtained

in order to satisfy the proximate cause and resulting damages elements of the malpractice claim.

Relying on a fundamental, but all too common, misunderstanding of Vahila, the trial court and

Court of Appeals for the Eighth Appellate District held that a legal malpractice plaintiff may

recover damages merely by providing "some evidence" that the underlying case had merit,

without establishing by any method that he in fact would have achieved a better result if the case

had been tried to a conclusion. This holding makes legal malpractice in Ohio unique in all of tort
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law by pernnitting recovery based on proof of breach of duty alone, without requiring proof either

that the breach proximately caused any harm, or the amount of that harm. The Eighth Appellate

District's decision is contrary not only to decisions of other Courts of Appeals but also to

decisions by other panels in that District. Furthermore, as misinterpreted by the lower courts,

Vahila is completely at odds with legal malpractice law nationwide. Review by this Court is

appropriate and necessary to clarify the confusion about Yahila's meaning, and to reverse the

egregiously wrong and dangerous precedent set by the lower court's decision in this case.

Plaintiffs-Appellees brought this legal malpractice case, contending that their attomeys

wrongfolly coerced them into accepting a settlement on the second day of trial in the underlying

case. They argued that, but for their attorneys' breach of duty, they would have tried their case

to conclusion and obtained a better result through trial than the result they actually received

through settlement. At issue is a fundamental principle of legal malpractice law and of tort law

generally: what must a legal nialpractice plaintiff prove to show a causal connection between his

attorney's alleged negligence and the damages he claims?

On the facts of this case, where Plaintiffs-Appellees contend that they were coerced into

accepting a settlement and that the underlying case should have been tried to a conclusion, logic

and common sense compel only one conclusion: to prove their attorneys' negligence caused

them harm, Plaintiffs-Appellees should have been required to prove that they would have

prevailed at a full trial on the merits and that that trial would have produced a net recovery

greater than the value of the settlement they in fact obtained. That premise was Plaintiffs-

Appellees' sole damages theory, and, on these facts, proving it was the only way for them to

demonstrate that their attomeys' alleged wrongful acts caused the harm of which they

complained.
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The courts below, however, did not agree. Citing this Court's decision in Vahila, both

the trial court and the Eighth Appellate District concluded that Plaintiffs-Appellees did not need

to show that they would have prevailed at a trial of the underlying case, or the amount of

recovery they would have obtained, but rather merely needed to present "some evidence" of the

merits of their position in the underlying case. Shockingly, the decision below permitted

Plaintiffs-Appellees to recover more than $2.4 million from their attorneys without ever having

to prove that they would have recovered anything at all if they had tried the case to conclusion -

let alone a net recovery greater than the settlement they obtained! That result defies common

sense and is contrary to basic principles of tort law. Nothing in Vahila required this irrational

result; however, both courts below evidently felt bound to reach it based upon loose language in

Vahila that has confused numerous courts ever since that case was decided.

Vahila reaffirmed the hornbook elements of a legal malpractice claim: the plaintiff must

prove (i) that the attorney owed him a duty; (ii) that the attomey breached that duty; and (iii) that

the conduct complained of caused the plaintiff's damage or loss. 77 Ohio St.3d at 427. At issue

here is the standard of proof required for the third element. Based upon the unusual

ciroumstances at issue there, the Vahila Court rejected the blanket proposition that a plaintiff

must, in every instance, prove that he would have prevailed in the underlying case to prove

causation. Unfortunately, however, in so holding, Vahila failed to delineate what a plaintiff

1 Settlement agreements between parties to litigation are highly favored in the law. E.g.,
Continental W. Condominium Unit Owners Ass'n v. Howard E. Ferguson, Inc. (1996), 74 Ohio
St.3d 501, 502, 660 N.E.2d 431. Here, the uncontroverted evidence showed that Plaintiffs-
Appellees received the full fair settlement value of their claims, yet they were permitted to
recover over $2.4 million more from their attorneys by showing merely that there was "some
evidence" that their claims had merit, with no proof that they would have done better at trial than
they did in settlement. Of course, in every case that reaches trial, the claims and defenses of
every party have "some merit," since otherwise the case would have been resolved on motion.
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afFirmatively must prove, and lower courts following it have diverged widely in their

interpretations of what Vahila requires for proof of the causation element of a malpractice claim.

Some Ohio appellate courts, including several panels in the Eighth Appellate District,

properly have understood Vahila's holding and have ruled that, on various facts, the malpractice

plaintiff must be required to show he would have prevailed in the underlying case to prove

causation. Unfortunately, however, numerous other courts - including the Paterek court and the

trial and appellate courts below - have seized upon expansive and ambiguous language (arguably

dicta) in Vahila as a basis for holding that a legal malpractice plaintiff never has to prove he

would have prevailed in the underlying case. This reading of Vahila is based not upon that

Court's actual holding, which makes sense when limited to the unusual facts at issue there, but

primarily upon Vahila's liberal quotation from an outdated law review Note penned by a student

from Cornell Law School? This loose language in Vahila, however, has led the court below and

other lower courts to work a sea change in Ohio's tort law. The wide range of conflicting lower

court decisions since Vahila have left Ohio law hopelessly muddled and in desperate need of

clarification by this Court. See Mallen, supra.

The lower court's decision also should be addressed because it violates public policy by

effectively making attorneys the guarantors of their clients' claims? After this decision, any

client who wishes he had gotten a better settlement can sue his attorneys for malpractice and

recover additional amounts from them, merely by showing "some evidence" that his underlying

claim had merit. Indeed, following an arms' length reasonable settlement of litigation between A

2 See Vahila, 77 Ohio St.3d at 427 (citing Note, The Standard of Proof of Causation in
Legal Malpractice Cases (1978), 68 Comell L. Rev. 666, 670-671).

3 This is, in part, the problem with the Eleventh Appellate District's decision in Paterek,
which currently is under review by this Court.
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and B, both A and B could sue their respective attorneys for malpractice in connection with the

settlement, and both A and B could recover from the attorneys the value of all relief sought in the

litigation, even though it is literally impossible that both A and B would have prevailed had the

case been tried to a conclusion. This absurd result necessarily follows from the court's holding

below, since in virtually every case that survives a motion for summary judgment all parties can

present "some evidence" that their respective claims (or defenses) had merit.

Legal malpractice cases are rampant in our courts; according to Westlaw, Vahila has been

cited in innumerable court decisions and over 30 treatises and articles. Accordingly, it is

manifestly clear that this case raises an issue of great public and general interest, as both the bar

and the public need and deserve clarification on this important issue. Because Plaintiffs-

Appellees' only claim of damage here is that they would have gotten a better recovery by going

to trial, this case presents the best possible vehicle for the Court to use to clarify this issue.

U. STATEMENT OF TIiE FACTS AND CASE

A. The Underlying Case

This malpractice case arose from representation provided in 2001 by Defendant-

Appellant Goodman Weiss Miller LLP ("GWM") to Plaintiffs-Appellees Environmental

Network Corp. ("ENC"), Environmental Network and Management Corp. ("ENMC"), and John

J. Wetterich (collectively, Plaintiffs-Appellees) in a complex commercial lawsuit involving

claims against and counterclaims by Waste Management of Ohio ("WMO"), TNT Rubbish

Disposal, Inc. ("TNT"), and others for various breaches of contract involving a landfill in Ohio

(the "Underlying Case"). In the complex mix of competing claims that comprised the

Underlying Case, Plaintiffs-Appellees were exposed to over $3,700,000 in potential judgments,

and Mr. Wetterich faced a serious threat of personal liability for his companies' obligations. On

the second day of trial, the judge called a recess and summoned counsel to his chambers,

-5-



expressing his view that Plaintiffs-Appellees would have a difficult time achieving a net

recovery against WMO, and recommending that the parties work to settle the case. After

negotiations back and forth, GWM brokered a settlement on Plaintiffs-Appellees' behalf that (i)

extinguished more than $3,000,000 in debt Plaintiffs-Appellees owed to WMO, with no out-of-

pocket payment by Plaintiffs-Appellees; (ii) settled judgment creditors' bills against Plaintiffs-

Appellees of more than $700,000, with no out-of-pocket payment by Plaintiffs-Appellees; and

(iii) awarded $40,000 to Mr. Wetterich to be applied to GWM's outstanding legal bitls. Mr.

Wetterich participated in the settlement negotiations, consented to the settlement, and several

months later signed an agreement documenting the settlement. Nonetheless, in a preemptive

strike after GWM pressed for payment of its long overdue bills, Mr. Wetterich and his

companies brought this legal malpractice claim, contending that GWM wrongfully had coerced

Plaintiffs-Appellees into settling the case.

B. The Malpractice Case

At trial of the malpractice case, Plaintiffs-Appellees sole damages theory was that, if they

had been permitted to try their case to conclusion, they would have won a better recovery than

they obtained through the settlement they allegedly were coerced to accept. GWM denied any

breach of the standard of care, and argued that, in any event, Plaintiffs-Appellees could not prove

that any breach of duty caused the damages of which they complained. In support of its case,

GWM produced uncontroverted expert testimony showing (i) that Plaintiffs-Appellees would not

have obtained a positive net recovery after trial of all the competing claims in the Underlying

Case; and (ii) that the settlement GWM negotiated was extremely advantageous to Plaintiffs-

Appellees.

Plaintiffs-Appellees declined to put on any evidence rebutting GWM's expert testimony,

or otherwise showing either that they would have prevailed on a trial of the Underlying Case or

-6-
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what their net recovery would have been. Instead, citing Vahila, Plaintiffs-Appellees argued that

to prevail in their malpractice case, they were required to produce only "some evidence" that

their underlying claims had merit. Thus, Plaintiffs-Appellees did not prove the case-within-the-

case, and their expert witness expressed no opinion about the likely outcome if the underlying

case had been tried to a conclusion. hi short, Plaintiffs-Appellees did not even attempt to prove,

by any method or under any standard, that they in fact would have achieved a better result if the

underlying litigation had been tried to its conclusion, as they alleged it should have been.

GWM argued that it was entitled to judgment as a matter of law because Plaintiffs-

Appellees had failed to carry their burden of proving that any breach by GWM attorneys

proximately caused the damages of which they complained. The trial court disagreed, however.

In (i) denying GWM's motion for directed verdict, (ii) issuing the jury's instructions, and (iii)

denying GWM's motion for judgment notwithstanding the verdict, the trial court held that, under

Vahila, Plaintiffs-Appellees need not show that they would have prevailed at trial, but rather

need only present "some evidence" that their underlying claims had merit to satisfy the

proximate course and damages elements of their malpractice claim. The court charged the jury

on causation as follows:

[P]laintiffs must prove by a preponderance of the evidence that there is a causal
connection between the conduct complained of and the resulting damage or loss.
However, the requirement of a causal connection dictates that the merits of a legal
malpractice action depends upon the merits of the underl[y]ing case and you
should take into account all evidence you have heard to determine whether there
exists some evidence of the merits of plaintiffs [sic] claims in the underl[y]ing
litigation.

L

1,

Transcript, Vol. X at 2273 (emphasis added).4 Likewise, in its decision on the JNOV Motion,

the court ruled in pertinent part as follows:

4 This instruction is directly contrary to that given and approved in Cunningham v.
K:ldebrand (8th Dist. 2001), 142 Ohio App.3d 218, 755 N.E.2d 384 (O'Donnell, J.).
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It is clear under Vahila and its progeny that a legal malpractice plaintiff is not
required to prove in every instance the "case-within-the-case." Rather, as argued
by Plaintiffs, Vahila stands for the nile of law that a plaintiff "may be required,
depending on the situation, to provide some evidence of the merits of the
underlying claim." Vahila at 428. (Emphasis added). * * * Based on the
abundance of testimony and documentary evidence presented by Plaintiffs at trial,
Plaintiffs clearly provided "some evidence of the merits of the underlying claim"
in satisfaction of Vahila. Therefore, Plaintiffs provided substantial probative
evidence that GWM's negligence proximately caused Plaintiff's damages.

Order and Decision on JNOV Motion, at 12-14 (emphasis in original). See also Transcript, Vol.

VI at 1332-61 (argument and ruling denying directed verdict). The trial court therefore entered

judgment on the jury's award of over $2.4 million in compensatory damages, permitting

Plaintiffs-Appellees to prevail on their malpractice claim without ever proving either (i) that they

would have prevailed on a trial of the Underlying Case or (ii) that their net recovery would have

exceeded the favorable settlement GWM had negotiated.

C. The Appeal

GWM appealed the order entering judgment for Plaintiffs-Appellees, reiterating its

argument that Plaintiffs-Appellees should have been required to prove they would have prevailed

at a trial of the Underlying Case and what their net recovery would have been. The Eighth

Appellate District affirmed the judgment below, ruling that "[t]he trial court did not err in

requiring appellees to merely provide some evidence of the merits of the underlying claim"

under Vahfla. 2007-Ohio-831, at ¶ 30. It also rejected GWM's argument that, if the proper

standard of causation is simply "some evidence," then any damages award would be speculative,

in violation of fundamental principles relating to damages awards. The court ruled that the "trial

court applied the correct standard of proof as to causation * * * and there is sufficient evidence to

support the jury's award for damages," either on a "lost profits" theory or an "out-of-pocket

losses" theory. Id. ¶¶ 40-42. Finally, the court rejected GWM's argument that the instructions to

the jury on causation, based on the "some evidence" standard, were incorrect. The court held

-8-



that, "[a)s stated above, this standard of proof is entirely appropriate pursuant to Vahila, supra."

Id. ¶ 49. Accordingly, the appellate court affmmed the trial court's judgment.s

M. ARGUMENT IN SUPPORT OF PROPOSITION OF LAW

Proposition of Law:
In a legal malpractice case in which the plaintiff contends that he would have
achieved a better result in underlying litigation but for his attorney's
malpractice, the plaintiff must prove he in fact would have obtained a better
result, and what that result would have been, to establish the proximate
cause and damages elements of the malpractice case; it is insufficient in such
circumstances for the malpractice plaintiff merely to present "some
evidence" of the merits of his position in the underlying litigation. Yahila v.
Hall, 77 Ohio St.3d 421, 1997-Ohio-259, 674 N.E.2d 1164, explained and
applied.

Vahila reaffirmed the hornbook principle that a legal malpractice plaintiff must prove a

causal connection between the actions complained of by his attorney and the damages claimed.

See Yahila, 77 Ohio St.3d at 427. The question presented here is what constitutes legally

sufficient proof of causation in a malpractice claim under Ohio law after Vahila.

A. On These Facts, the Only Way for Plaintiffs-Appellees to Prove Causation Is
By Proving They Would Have Succeeded on the Merits of the Underlying
Case

Plaintiffs-Appellees consistently raised only one theory of damages: but for the allegedly

coerced settlement, Plaintiffs-Appellees would have tried the Underlying Case to conclusion and

5 Any contention by Plaintiffs-Appellees at this late stage that they in fact proved the case-
within-case would be both factually wrong (because the record conclusively shows they did not
even attempt to do so) and legally irrelevant (because they induced the courts below to instruct
the jury and decide the legal issues based on the erroneous "some evidence" standard).
Regardless of the nature of the evidence presented at trial, which in fact did no more than show
"some evidence" of the merits of the underlying case, the dispositive point is that in instructing
the jury and deciding the critical legal issues the trial court adopted the erroneous "some
evidence" standard, and the appellate court affirmed on that basis. The jury was asked to
determine simply whether there was "some evidence" of the merits of Plaintiffs-Appellees
claims; that is all the jury determined and that determination is insufficient as a matter of law to
support the judgment against GWM.



would have won a better recovery than the settlement they actually obtained. As a matter of pure

logic, on these facts, the only way for Plaintiffs-Appellees to prove that the alleged wrongful acts

caused the damage of which they complain is for them to prove that they would have prevailed at

a trial on the merits of the Underlying Case, and what their net recovery would have been. On

these facts, Plaintiffs-Appellees' malpractice claim was wholly dependent on whether they

would have succeeded on a trial of the Underlying Case. Accordingly, it defies logic - and reads

the causation requirement right out of Ohio legal malpractice law - to hold, as the lower court

did, that Plaintiffs-Appellees can prove causation by showing merely "some evidence" that their

underlying claims had merit. Of course, there was "some evidence" of the merit of their

underlying claims; the case would not have proceeded to trial, and GWM would not have been

able to negotiate such a favorable settlement, if those claims had not had some merit. The

uncontroverted evidence showed that Plaintiffs-Appellees got the full value of their claims in that

settlement. But Plaintiffs-Appellees wanted more, so they sued GWM for malpractice; the

"more" they wanted was the supposedly greater recovery they would have obtained had they

been permitted to try the Underlying Case to conclusion. Under these circumstances, in order to

prove that the alleged wrongful acts caused the damage of which they complained, Plaintiffs-

Appellees must have been required to prove that they would have prevailed at such a trial and

what their net recovery would have been. There is no other way for Plaintiffs-Appellees to prove

causation on the facts of this case. Showing only "some evidence" that their claims had merit, as

the lower courts required, showed only the possibility that GWM's actions caused the Plaintiffs-

Appellees' damages. Such a meager showing does not satisfy well-settled Ohio law establishing

the elements of a legal malpractice claim, and instead permits recovery based on speculation.

B. Vahila Does Not Require the Result Reached by the Courts Below

Properly read, this Court's decision in Vahila does not hold that a malpractice plaintiff

-10-
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need never prove he would have prevailed in his underlying case in order to prove his attorney's

negligence caused his damages. Rather, Vahila and its progeny have established a rule holding

that whether a plaintiff must provide such proof depends on the nature of the malpractice alleged

and the recovery the plaintiff seeks. E.g., Ruble v. Kaufman, 8th Dist. No. 81378, 2003-Ohio-

5375, at ¶¶ 33, 37 (rejecting proposition that Vahila does not require a legal malpractice plaintiff

to prove he would have prevailed in the underlying case and noting that "although [Vahila] held

it may not be necessary to provide evidence of the merits of the underlying claim in all cases, it

conceded in some cases it might be necessary"), appeal denied, 101 Ohio St.3d 1488, 2004-

Ohio-1243, 805 N.E.2d 539. A close look at Vahila demonstrates why this is true.

The Vahila plaintiffs sued for legal malpractice, complaining of their attomey's

representation with respect to various civil, criminal, and administrative matters. The lower

court had granted summary judgment for the attorney, ruling that the plaintiffs could not prove

causation because they had not shown that, but for the attorney's negligence, they would have

prevailed in the underlying matters. This Court reversed, holding that, on the facts of the case,

the plaintiffs need not prove they would have succeeded in the underlying matters to show

causation. Instead, relying on Krahn v. Kinney (1989), 43 Ohio St.3d 103, 106, 538 N.E.2d

1058, the Court ruled that the plaintiffs had shown enough to survive summary judgment by

producing sufficient evidence to show that they had "arguably sustained damage or loss

regardless of the fact that they may be unable to prove that they would have been successful in

the underlying matter(s) in question." 77 Ohio St.3d at 427 (emphasis added). The attorney in

Vahila allegedly had failed to communicate essential matters about a plea bargain in the criminal

matter at issue and also had failed to disclose settlement arrangements pertinent to the civil and

administrative matters involved. The Court ruled that, as in Krahn, the plaintiffs had presented

-11-



sufficient evidence to get to the jury on whether their attomey's negligence had caused them

some collateral injury apart from whether they ultimately would have prevailed on any of their

claims. Accordingly, it was not necessary for the plaintiffs, under those circumstances, to prove

they would have prevailed in the underlying matters in order to survive summary judgment on

causation.

The holding of Vahila that is at issue here states as follows:

Accordingly, we hold that to establish a cause of action for legal
malpractice based on negligent representation, a plaintiff must show (1) that the
attomey owed a duty or obligation to the plaintiff, (2) that there was a breach of
that duty or obligation and that the attorney failed to conform to the standard
required by law, and (3) that there is a causal connection between the conduct
complained of and the resulting damage or loss. We are aware that the
requirement of causation often dictates that the merits of the malpractice action
depend upon the merits of the underlying case. Naturally, a plainti,fJ'in a legal
malpractice action may be requireci; depending on the situatiory to provide some
evidence of the merits of the underlying claim. See Note at 671; and Krahn, 43
Ohio St.3d at 106. * * * However, we cannot endorse a blanket proposition that
requires a plaintiff to prove, in every instance, that he or she would have been
successful in the underlying matter. Such a requirement would be unjust, making
any recovery virtually impossible for those who truly have a meritorious legal
malpractice claim.

Id. at 427-28 (citation omitted) (emphasis added). Fairly read in the context of the facts involved

and in light of Krahn, the Court's holding simply provides that the evidence required to survive a

motion for summary judgment with respect to the causation element of a legal malpractice claim

varies depending on the situation, and will not be governed by a "blanket proposition that

requires a plaintiff to prove, in every instance, that he or she would have been successful in the

underlying matter." Id. at 428 (emphasis added).

Confined to its facts and procedural stance, Vahila was rightly decided. Unfortunately,

however, numerous courts since then have seized upon expansive language (arguably dicta) in

that decision as a basis for reaching a wide range of conflicting decisions about exactly what is

required to prove causation in a legal malpractice claim under Ohio law. In particular, some

-12-
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courts have relied upon Vahila's lengthy quotation of a law review Note by a student - written

20 years before! - that expounds at length about the imagined danger of requiring plaintiffs to

prove the case-within-the-case as a means of showing they would have succeeded on the merits

of the case underlying a malpractice claim. The Note had little, if any, relevance to the facts

presented by Vahila, and the Court's expansive quotation from it cannot reasonably be

considered to be binding precedent. Nevertheless, many Ohio courts, including the trial and

appellate courts below, have relied upon this dicta to conclude, in effect, that Vahila announced a

new nile in Ohio law: malpractice plaintiffs are never required to prove success on the merits of

their underlying case to prove their attorneys' negligence caused their harm.

Some Ohio appellate courts, including several Eighth Appellate District panels, properly

have understood Vahila's holding as providing that the level of proof of causation depends on

the facts of any given case, including the type of malpractice alleged and the damages sought.

Those courts have ruled that, in certain situations, the plaintiff must be required to show he

would have prevailed in the underlying case, because the facts demand it in order to prove

causation.6 In cases such as those, the courts have recognized that the plaintiff must prove he

would have succeeded on the merits of the underlying case, because to do otherwise would

relieve him from proving the essential element of proximate causation. The instant case presents

6 See, e.g., Lewis v. Keller, 8th Dist. No. 84166, 2004-Ohio-5866, at ¶ 13 ("We recognize
that Vahila does not always require this kind of showing, but the circumstances here reasonably
demand it.") (emphasis added); Cunningham v. Hildebrand (8th Dist. 2001), 142 Ohio App.3d
218, 225, 755 N.E.2d 384 (approving jury instructions under Vahila requiring the plaintiff to
show both success on the merits of the underlying claim and what his net recovery probably
would have been); Ruble v. Kaufman, 8th Dist. No. 81378, 2003-Ohio-5375 (on those facts,
plaintiff required to prove he would have prevailed in the underlying action); Talley v. John H.
Rion & Assocs. (Dec. 31, 1998), 2d Dist. No. 17135, 1998 Ohio App. LEXIS 6400, at * 11
(where plaintiff claimed he would not have pled guilty and would have obtained a more
avorable result below if properly represented by counsel, "proof of [his] malpractice claim is

* * * inextricably intertwined with the merits of his underlying criminal case," and absent expert
proof of the merrts of any defenses in that case, he failed to demonstrate the alleged malpractice
caused his harm).
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just such a situation, and therefore, the court below should have required Plaintiffs-Appellees to

provide such proof. To do otherwise eliminates the essential causation and damages elements.

Courts that have refused to require a malpractice plaintiff to prove he would have

prevailed in the underlying case have relied on the Note quoted in Vahila to raise the specter of

unfairness in requiring the plaintiff to mount such proof. In most jurisdictions, however, the

standard method for proving causation in a legal malpractice case is for the plaintiff to prove the

so-called "case-within-the-case" - to introduce at the legal malpractice trial all of the evidence

from the underlying case necessary to prove that, but for his attorney's negligence, he would

have been successful in that case and what his recovery would have been.7 Alternatively, some

courts have pemiitted the plaintiff to prove proximate cause by presenting mere expert testimony

regarding what the result would have been but for the alleged malpractice. Courts generally

permit this departure, however, only where specific circumstances, not present here, make it

unfair to require the plaintiff to present the entire underlying case. Examples of such

circumstances include where the attorney's negligence resulted in the loss of evidence critical to

proving the underlying case, or, as in Krahn and Vahila, where the plaintiff can show the

attorney's actions caused him harm, apart from the loss of the underlying case. Here, Plaintiffs-

7 E.g., Jacobsen v. Oliver (D.D.C.2006) 451 F.Supp.2d 181, 187; Governmental
Interinsurance Exch. v. Judge (2006), 221 I11.2d 195, 211-14, 850 N.E.2d 183; Jerry's Enters.,
Inc. v. Larkin, Hoffrnan, Daly & Lindgren, Ltd. (Minn.2006), 711 N.W.2d 811, 819; Phillips v.
Clancy (Ariz.App. 1986), 152 Ariz. 415, 418, 733 P.2d 300; Rorrer v. Cooke (1985), 313 N.C.
338, 361, 329 S.E.2d 355; Thomas v. Bethea (1998), 351 Md. 513, 533-34, 718 A.2d 1187;
Alexander v. Turtur & Assocs., Inc. (Tex.2004), 146 S.W.3d 113, 118; Mattco Forge, Inc. v.
Arthur Young & Co. (1997), 52 Cal.App.4th 820, 833-34, 60 Cal.Rptr.2d 780 (acknowledging
some criticism of the method, but oalling it the "most effective safeguard yet devised against
speculative and conjectural claims in this era of ever expanding litigation. It is a standard of
proof designed to limit damages to those actually caused by a professional's malfeasance.")
(emphasis sic). Accord, Ruble, supra. See also 4 Mallen 1046-48, Section 33.9 ("[Case-within-
a-case] is the accepted and traditional means of resolving the issues involved in the underlying
proceeding in a legal malpractice action ***[which] avoids speculation by requiring the
plaintiff to bear the burden of producing evidence that would have been required in the
underlying action.") (footnote omitted).

-14-



Appellees neither proved the case-within-the-case nor offered expert opinion about what the

likely outcome of the underlying case would have been.

Indeed, Plaintiffs-Appellees did not attempt to prove what the result of the Underlying

Case would have been, by any method. Instead, they proffered only "some evidence" that their

claims had merit, with no effort, either by proof of the case-within-the-case or by expert

testimony, to show what result would have been obtained at a trial of the Underlying Case,

against which the settlement could be compared to measure damages. In contrast, GWM's

expert testified, based on a careful review of the entire record, that Plaintiffs-Appellees would

not have achieved a better result had the Underlying Case been tried to a conclusion, and that in

fact GWM had negotiated an extraordinarily favorable settlement for them. Thus, the record was

uncontradicted that Plaintiffs-Appellees obtained the full fair value of their claims on the merits,

and suffered no harm whatsoever as a result of the settlement. Yet, the court below awarded

Plaintiffs-Appellees more than $2.4 million in compensatory damages on their malpractice

claim. No other jurisdiction permits a malpractice recovery under facts such as those shown at

trial in this case.

In sum, on the facts of this case, Yahfla must be read to require Plaintiffs-Appellees to

show that they would have prevailed in the underlying case, and what their net recovery would

have been, because, on these facts, that is the only way they could have proven causation and

damages. Anything less eviscerates the standard of proof of causation, awards Plaintiffs-

Appellees a windfall recovery at their attorneys' expense, and makes a legal malpractice claim in

Ohio unique in all of tort law.

IV. CONCLUSION

For all of the foregoing reasons, Defendant-Appellant GWM requests this Court to

exercise its discretionary jurisdiction to hear this appeal.

-15-
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IN'f111: COURT OF COMMON 1'I.r:A5
CUl'AIIUGA COUNTY, 01110

I m irunntcutal Ncltcork C'orp, ot td.

Plautlifl:a,

\8.

( Inndrnan U'oiss `lillcr LLP, cl al.

I)clcnd;mts.

\utcnthcr 1, 21)(15 Altcrnntivc Molion litt a ticw Tri:tl are ltcreby I)F;NIBI).

C;Isc No. C'V-02-468462

Judgc Mury Juno Boyle

ORI)BI2 ANll I)LCI5ION

'I Iti, ntuucr is hcl'orc tltc Court upon Dcfcudant Goodman Weis Miller, LLP's

t"f )rlindam" timcly Novcmbcr 3, 20115 A•lotion Ibr Judgmenl

\ntt ith.umdmp thc \'arJict, or in tltc AlWrnadivc, Motiott lor Nctv Trial, opposed by

I'Lunnf l's' liuciraiuncnt;d ;\rlttvrk Coq). ("I;NC"), Environmental Network attd

\1:mut;cwcm ('orp. ("G\\IC"') and Juhn J. tVcltcrich's (collectively refcrrcd Io us

"Pl,wniti:."1 in thcir Novcmhcr 14, 2005 1)ricf in Opposition, und sttpl)(irlad by

I trt: ntl,uu in ns Not cmhcr 28, 20t)S itoply liriof in Support. 1'hc Court hcrcby dcnics

I trl, nJ,uwt's rctlura lur :tu oral argummu ott titis mattcr.t For dte fiillowing rettsons,

Iktcudimt'.s Nwemher t, 1005 Muliou litrJuJgincnl Nalteitltsltmding Ilte Vordicl attd

I. F'aris and I'roccdurnl Iiihlor)•

A jury tt'ini ttn+ltclJ frrrm ticplcnlhcr 19, 21105 In September 30, 20115 upotl

I'leiutilk' ('nu!ttLui,t ;tlirgim; lcg;tl tualpYaclicc ;t) ainsl I)clcndan(Goodtnnn 1\'ciss

^ ^, d Id^a:. .,^ H,.^mt "l ,b, m,t trquhc an utal hc;um;, un a iwmnn rur tuJgnwm intntulutnndmp dtc
n.. ,.: .I m.dwm i„r uo: ntal. an,l llcrundattl dhKS not 'lurct ('aun tu on} atnhutny tripnnng on uril



\l;llcr 1-1.1'.' Thc griulds l,r thc Icgal malpractiec claims stcm!ncd I'rnm undcrlyittg

I uimuun uitcrc GWN1 rcprescnted I'laintiffs in a suit against Waste M:nagemmnt of Ohio

l,n!agcs in thc a!uumtt ul'S2,d1'),oIG,81 • On Octobcr 20, 2005, ilic Court cntercd

UcfcnJant ( fl1'N J with respcct to ilic Icgal malpractice claims, and awarded compensatory

al I Icfrud;ml. l.)n t)ctuhcr 3, 21105, thcjtrry I'ound in fitvor ol'I'luintifl's nnd against

Ictt;d malpructicc allcgiug allcgcd a myriad of hrcachcs of tho standard of carc ott the part

a scttlcmcnt on I)cccnthor 11, 2001 irt ilic Inidst ofa benclt trial. Plaintiffs brought this

to I'IaintilYs liir hut!ling and dumping of TNT's waste. 7'hc undcrlying litigation ended in

;rku cl;mnrd Ihat TN'I' breached an agrcorttcnt with 1'laintifl's' by failing to pay S800,000

gtni+agc dia,usnl ( contract herculler refon•cJ to as "Airspace Agrccmmljt").r Pluintiffs

SSU0,uu0 nf 53,u0u,Oqu protniscd to assist in developing land and airspace for potential

hrcuchcs nf'cuntract, narncly Waste Management trllcgzJly Iailcil to loan I'laintil'fs

(•'\b':Istc M anrlhcment"),'IN'I' Rubbish Cisposul, Inc. ("'I'N'f"), and othcrs I'or various

^wn!I cnuy v% as a rusult ol•thc particsjoint rcquost totlo so•

iud;:wcnt un Ihc juy verdicts. 'I'ic delay of this Courl rcducing thc jury vcrdict to a

c,lrc, thr iln-)• filuod six difibrent instances of malpructicc: ( I) no enbagctncnt lcucr; (2)

tL, Intrrrog;unry N41.2 rcgarding thc manner in u•hiclt hclcnJant brenchcd its standard of

hc jw Y u as givcn scvcral iutcrrogutorics allcr ren(Icring its vcrdict. In responsc

m rr,ll larl, of p!Cparrdnctis: ( 1J easc should have been cantinucd to alloW Mr. Steve

_ICCmcI!t: 151 Pulge not rccuscd:(0) GWM couttsol alienated ilic court. In response to

\1 11 ! luf I)rli•nJaut lill'\I) to participate; (4) I'luintifl'ivas cocrceJ into-signing

Pl,:null, id:,nd ptctu:6cc. on Fehn!aty 24, 21104.
:.i.1, N. t\ -rs t, 1105. III IIIR' I11)'Al1U}tJ ( Alll!!1)' Co1111aU!1 I'ICit\ ltll!!t, 11I1!l'll \C:Is IUIPt CW!A1111JA1B,I

11, ! c u J „ , ! , I.••. • ^ ^ l SIl i l l l • t , I tciwtab 1 Mtchchnu. and Jrorn•s S. \1'cttlKnn wete %otnn!anty dlstqisxcd by

,ql:l d•r\:. I \'.q.\.4 4jU,,',



Intcrrug;uury No.3, thcjury found that (;W41's bro:rchcs ol'thc standard of'carc

hiusirnttcl) caused damage to I'laintifPs.

I)cfrndant Ii1cd a\Iotion for Judgmunt Nohvitltst;mditrg ilic VcrJict ("JNOV") or

in tttr AItcrnatico. Motion !'or Netv'I'rial on Novombcr 3, 2005. 'fhc testinwny and

cx ltibitti con.iilcrcd liy thc (' outl in ruling upon llcfcnd;mt's November 3, 2005 motions

arc discusscd iit thc Luw• and Arguntcnt section, iufi•n.

11. Law aud Applicution

\. .INr)N 1.0 1'I0 V

When ruIing upun a tnotion forjudgmcnt notwithstanding the vcrdict pursuant to

c'n.k. Su(li), aCuurt ;t)tplics tho sanrc Iosl as it would in ruling upon a motion for

dur trd \rrdict. 1'usin r. ; I.lt.('• ,llotur C"tuu•! llr trl, btt'. (197(t), 45 Oltlo S1.2d 271, 275.

Arcmdiu4ly. a JNO1' wotiou shall hc grantcJ only il; allcr construing ilic avitlattco most

,tu,+u;;1c ui I'avur ul'thc parly al;ainst teltom tltc ntotion is Qircctcd, "rcasonahlo minds

ntdd rnmr u, btu nnc cunclusiun upon thc ovidcncc submittcd and that conclusion is

.1d% rr,c b I lltc unn-rnut in61 Paty." ld.: Goadrear ?'irv & Ittrlthrr C'u. r. ,Ic•tua C}ts. d

.%In r" t?un? I. 95 Ohio tit..id 512. 314. Thc "reasonable mintls" tcst rcquires Iho court

tt, d xcrn unlp ^tltclhcr thcrc caixts;uty evidatcc of subsutnlit'c prohalivc valuc lh:u

let un tlw positiun nl'thc non-mw•ing putly: Ciuudl''ur '1'ur iF ((ubAcr C'a, 95 Ol)io

Si ?J dl 3 t J.: lruh, r. Rrr^d•t•nridgc•-krtta.r Co. (102), 69 Oltio SI.2rl 66, 09. I'ursuanl to a

1\t t\' imotwa. a tuurt "musl asstunc tho Iruth oI'the ( tton-rnoving parly'sJ evidence tts

h,t it hp ilic rrcunl, grmn such evidence its most Ihtorahld intcrprctation, ttnd considcr

r i• bli i „d , \ rrN ncdrrwl I;tct rahtclt ilic evidence teuds tu pnvc " dlill:•r• r. !'aulsou

i 1'tv.{ . ' t " i ti ,1pp.3J 217, 221, 646 N.li.2d 521; qttoting dlrC'nntis v. R tkrr (1974), 40

.'vJ483 1'.i.i9! ; 3



Ohro App 2 t 332. 335, 310 N.Ii111.1 391. Ncithcr tlw wcigltt ul'tltc cvidcncc twr the

nrJthilny ol the " nncsses is for tttc court's Jtacrminntion in ruling upon suctt a ntotiou.

117. In all. a tuurt has a Jwy to mcrrulc a JNOV niotion if tltcro is sufficicnt prohutivc

Vlill,v-.9; c)hin App.3d at 221, quoting Nir•kc•!! v, (iotr: tfr: (1985), 17 Oltio St.3d 136,

0 idcn<c hi p:rmil reasonable tninds to reach dil'fcrcnt conclusions. d1cL'ornis v. Bukcr,

I'laintifl: I:rilcd to show ( 1) proximatc cnuse and (2) Jamagcs with respcct to tlic alleged

•ttr Uhw App'J ;tt 335, citing U'fhrv v. n'eM, ( 1972), 29 Oltio St.2d 215.

tn its Stotiun I'or Judgntent Notwithstanding tltc Vcrdict, Dclcndant eontcncls tlritt

hrrach uf st;utdurJ nl'carc bv tltc Dcfenda»ts.

I rv iru' LI ni ^.^ J PI,tintuft•s ;t duly and that I)cl'cndnnt breached Iltut duty, ' lltus, tlto only

+ carh at rluts, it is thcrclitrc undisputcd for purhoses ol•tltis JNOV motion Ihut

,-r nI It I'I+nuIls sul'lictcntly provcd whctltcr a duty was nwcd mtd whctltcr tltcra was a

aprrI. ;md Iiuds tlutt, sincc I)cl'cnd;mt does not urguo in its JNUV ntotion as to uhvthcr

I k knd;mt', .I N( )V tnution are those conccrning causntion and clanutgcs. 1'he Court

tm JMA uu duty otccJ and breach ol'dttty, the only issucs before this Court upon

I I'rt"i. "7 ( Ihintit.3rl 42I, at syllabus. I'laintilTs ar};ue thut, in luiling to movc tltis C,ourt

brr •cn the rnuduct cumpf tincd uf unJ tltc resulting Jumuge or loss, t'cdti(u v. !!uU

ttr rtmGum to tltc at;tnd;ud reyuircd by law, and (3) that thcrc is a causal conncction

pLnntit'1:(') thc Ihcre was a hrcuclt ofthat duty orobtigution and that thc attontcy Rtilcd

rcprc.cnt;uion. a plaiutill' must show (I) that the attorncy owed a dtny or obligation to thc

I'o c,tahlish a rause ol'aretion for legal malpractice IiascJ on nef;ligettt

1. I'rnxinratc C'nusr



usur lo br i lclei-iiii undcr I irhilu is wltctitcr thcrc is a cau+al curuuctruu hottcccn

I trlrmlunl', breach and I'lainlifl's' Jnntag¢s.

I)r1cn lant argucs that, siuco I'IaintilTs cotttcnd tltat Goodman. Weis, attd Milicr

("c AVAt'•1 sltould hat a tricd the underlying case to its conclttsion, and that such a trial

Nkivokl h,r% r prnduccrl a hctlcr result than the onc Iltcy actually achieved in ilic allegedly

C)crral scnicmcnl. l'laintill's nulst shuw what ilic result woulcl have bccn Itad ilic casc

h4•cn liu :rtrd Iq) a eunclusiun in a rri;d unlainlcci by GW N1's allcged ncgligcncc. In othcr

%+orJ.. I tclcnJ.rnt argucs that. in orcior to sltotv prosinuac cause, Pluintil'l's mnst lully Iry

ilic mcrnn „I'tltc tmdcrlying. .nso as part ol'thc icbtil ntulpracticc, and ntust cstxblish that

tlir r cLmrt in nce urtdrrlying casc tvould lutvcprovailecl. !)cl'enclant asserts Ihm this

principlc is cunununiy rclcrred to as "casc-withiu-thc-casc." Dclcnclattt rolics heavily on

a c, r li rnr I rscrs in suppurl of Iltis argument. Scc:Ue.rmrrfcu• t•. Turrtu• ct• As.coc•iares, luc.

t ^iil 14t. I-tn 5A1'.?d I 11. Apart I'roru nttt being persuasive authority lbr tlris Court, this

:d+C rl„rS 1101 c\plrcitl,v st;mJ lirr tho "casc-tvithin-tha-casu" principic as argucJ b).

I tctcnd•rm. kmlrrr. ilic :Ilr.murdrr court held that, in tite contcst ol'a Icgal ntalpracticc

ru n. Opclt te,timuny uu prosimato catttso is rctluircd w•hcn ilic issttc is not (ina that a

I,n )rr^nn cuulrl dclcrtttinc• "I'hcrelitrc; this Court shall not rely upon Awanclcr as

,,ullimnt•rmr puisuattl to I)clcnJ;wl's;u•guntcnt hcre.

I t06nJvit g(ics un ro argue thal kSihJu does nut ltold that a plaintil't'is never

rc,p:nrJ tlr I)I,rtv tlic e+rtir-tcilltin•thc-c,tsc; r.rihcr, it 1to1Qs only that the plaintiff is nol

rc,luuc'l It, inrct ilic sl-,uurrJ "in every insi;tncc." !)clbnclmus yuutc ilic fttllotvinb

p•r;,•r; r !r nn I.iliiht:

1'c nrc atvcuc lhal lhc rcqnlrcntcnl of cansalion ctllcn
Ir Inlcs th;u ilic ntcrits ol'Ilto n,rlpr;icticc action dcpcnd

;:'.-.34C3 Pu^^3r35 s



uln+n ilic mcrits of the tmdcrlying casc. N:tturally, a
plaintil'1' in a legal malpractice action may he rcquircd,
Jcpcndtng on thc situation, to provide somc evidence of ilic
mcrits of lhc undcrlying elaims, I lowcver, tve cannot
cnJorsc a blanket proposilion that rcquires a plainliff to
provr. in cvcry instancc, Ihat hc or she ivould ltavo bccn
succrsslitl in the unJcrlyin5 mattcr,

m

m

A

m

I

1',ri,ilu. nt 427-428 (citations ntnittc(l). Defendant argues that Ihc ccntral lesson of Yahilrr

is that prox itn:uc c:mse nwst be evaluated ott a case•by-case basis, focusing on the

partirul:,r damages sought by the plaintiff. Defendant argttcs thnt, siticc Plaintiffs allebcd

that thcy would have received more after a trial thcn they did with the sctticmcnt, tlieir

dam:,gc, theory tcas spccific;tlly tied to thc quostion of what the outcontc wrottld havc

hccn at u-i:il. 1 herclhrr. Dclcndant argues that the only way to connect (7WA4's alleged

malpracticr tu any claimed damages is to knotv what ilic result would havc bccn at a trial

rthc und^rl mL caxc. I)cfondant contcn(Is that Plaintiffs fallcd to show this at the legal

malprarticc trial, and thus thcy arc cntillcd tojudyment as a matter of lntv

nunci0ia:mdm4 Ihc jury verdict,

I tclcndanl ;;ncs on to arguc that, cvcn if I'trhi/u is rcad not to rcquirc PlaintilTs to

pnot c thc full" "casc•rt ithin•Ihc-caso;' thvy are still cnlitlcd to jutlgntcnt as a ntattcr of

Lm l}cr,nt.r 1'Lnnlil'I:s tvholly litilcd lo provc proximate cause tmder any standard.

1>clrnrLml c„nrc4cs "sotnr courts" have pcrmittcd leg;d malpractice plaintilTs t(i prove

Ixn^.tn,uc c,w,r hy prvscNing cxpcrt testimony rcgurding what ilic outcotnc ot•lhc

o,,&,lvn v liu;!;uion t%ould have been hut for tltc alleged m:dpraclice. Cite lo Lewis v.

!/, , I\ut 3, ^1114), 21)(14 \VI. 2495677 (Ohio App.li I)ist.), unroportcd; Tu!!rr tt ,1ohx

Il Irr,,,, ,t I<<.., II>rc. 3 I, 199K), 1998 1\'l,'1UG6S2 (()hio App.2d Dist.), ttnrcportcd;

Lrt h, ,,,,,,n l,n/,hn 1-ra /,rs. n)' II',rsnuu (19RO), 419 A.2d 417. I Iutcovcr, I)cfcttdant

,,,,.,3483 I,v.i9 7 6



Itointti out iltat I'Iaintifl's' Ilahility cspcrt; E:dyar liolcs, acknowledged tltul llo had not

o ,thr,dcd tltc mrrits of all of thc undcrlying claims and countcrclnims, nnd lie ttdmitted

th;u Itc raukl nut nl7cr any upinion on vohet thc twlcomc orlho undcrlying tifjgation

ttntiltI Ictcc licrn. I)cfctldwtt nrguos that, bcatuso liulcs' tastirnony hroN ideJ no

gandancc t,t thc jw•y ahuut "Ihet bcttcr result I'I,tintil'f=' woultf havo obtainctl but for thc

aIlcgcd tnnlpractica, thcjary couId only spcculatc on whether I'laintiffs would have

uchicccd a lurgrr rcruvcry alicr trial. Ilcfcndant contcnds Ihal such specnlation cannot

sulthurt a Itttlimcnl,

Ihd'unJvu I'urtltcr argues that, to tltc extent that I'IaintilYx' intctprct Uro st:doment

m I ;^hrL, that a plaintiff"may be rcquired, dcpcnding on tho situation, to providc some

rrrJr rtr,tl'the ntcrits of tlic nndcrlying claim" to mean tlntt a plaintifl'nccd only sltow

th,u its untlcrh ing cluirns %t•a•c "viahlo" or "vafuahlc;" I'laintiffs' cvidencc pres¢ntcd tts

tn.il %% ntsul licicnl to show proximuto cause. l)ufcndant locusos on tltrco picces

„I r^ i,lrnrc prr,cntcJ by I'I:rimi('f's: (I) Iltc Ihct th:u G1VM argued in support ol' its

. Itcnts' rlaims at tha tntdcrlying Iriul, (?) tcsfirnony of'John J. Wcttcriclt, and (3) lltc

r\prrl irstunnn)' uf lidpm' littlcs.

I 1cl'rntLrm lirtit argues that Ilu fact llutt an attorney argues in fLvor of his or lier

rlicrm % p„sitiun ti;qti uotltint; about thc rncrils al'thnt position; rathar, it ouly

d.im,nsir:rtcs tlt,d thc trtt,mury honorcd his or her ctltical obligation to nwkc every );ood

url .u:auncin un Ihc clicnfs huhall. rcgttnlless of'its likelihood ol'succoss or thc

cnnqmiuip rvulcurr:rp;tinsl it. Second, I)cfcndatnt argucs Iltttt A1r. 15'ctlcriclt's tcstimony

tlr l t,11 \1 I,JJ linn th.d lii, coutp;utics' cl(Illlls possessed s(IIl1C \'4IIl7t) shCll Ilo flgItt on

%% hrlhr M `„ cncucll untl his cimtp:uties likely would have achieved a net recovcry al
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trial, Further, Defendant claims that, cvcn il'ti1r. Weltcrich, as a lay person, had

;utcntptcJ to opuic on that topic, his opinion wouli) carry no probative value because only

an cxliert could have calidly opincd on the likcly outcomc of lhc cnmplcx undcrlying

ling;ui^m. 'I hird, as discusscd above, Defendant arbucs that plaintiffs' cxpcrt, titr, fiolcs',

ihd rrot npinr on the nierits of the underlying claims nor the likclihood that i'laintifl's

+cnulJ have obtained a nct rccovcry hut for Dcfcndants' alleged negligence.

In all, UclcnJant argues that Plaintifr's dicl not prove, or even attempt to provc.

alurt ilic resuh ol :r tri;tl in the underlying cusc would hovo bccn, i.e. thcy did nat aittompl

to hrutc thc casc-%vithin-thc-case nor clid Ihcy attsntpt to shotv by expert tcstitnony what

ilic result Ncould have been. Dol'cndant contcnds th:it, undar these circumstanccs, thcy

jur.%' cuulil unly Spcculatc as to what ilic undct•lying result wrould lutve been. Accordingly,

f)cl'rn Lrnt argues that, rc6ardlcss of thc standard applied, lhcy are cntitlcd tojudgmcnt as

a m;rurr ol' Lm nrnm ilhslancling the verdict because Plaintifl's proscnlcd no compctent

prool'nl'a caus;d link between Dcfcndant's allcgcd malpractice and the damages sought

li^ I'I,uniill:+.

I'I;uiuil ls art;uc dtrn, undcr Cit .It SU(li), whilc conslruiag all eviclcncc mtd

uitrrru.r, m t: ^or ol'I'laimil'I's, l)cllundant uutst mcct Iltc liurden of sltowinb that Iherc

c^uty nu pruh;ilivc evidence that uny or all of the six cnlnncratcd breaches proximatcly

:.wsrrl d;rnwp.rti tu I'luintil'I:r• I'launtlfl's contcn4i that f.)cl'cndunt has not mct this high

hunlcn ;in l. thuS• itx.IN(1\•• motion must be denicd.

:1+;ui rniti,il rnatlur, I'laitttiflz cntphasiic that tltcjury was provided with

nurnrnlr , c\lul,m; aud Ircard niuc dilTcrirnt witnesses, live or rcud in, tostil'ying to every

I,nt rrlc".1111 ,uw iu iliis casc. I'laintil'I•s poitU out that, aller reviewing this cvidcnco and
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in rrslionsc t(+ an intcn•ogatory regarding the tnanncr in Nt•Iticli Dcl'cndant brcucltcd its

st;rndLud of c;utt Ihcjnry found six dilTcrcnl instanccs of malpractice in the representation

Mt 1'1aintilis. "( I1 no cngagcment Icttcr; (2) overall lack ofprcparcdncss; (3) caso should

hm c hcrn continucd to allow 'vIr. Stcvc C\-lillcr lo participatc; (4) plaintiff was courccd

iinu siunin^ sculcmcnt; (^) juJgc rtot rccuscd; and (G) G1VM council alicnamd tltc court.

I'I;iimilTs furlhcr point out that in responsc to anothcr interrogatory, tlicjury found that

( f 1t \I's Iircaclres ul' Ihc stitntlattl of cvc pt•usimadaly catrsctl damage to I'lainlitls.

I'laintil'1's go un to arguc that I)cfcndant is incorrcct to lltc cxtcnt that it argues that

I'laintifla nnrst pruVc pnIxirucdo causc by cxput (cstirnony. Plaintiffs ci(c to casc Iaw

\%hcrc ix Iwshccn hrki, "ulthougli Oltio lcgal malpraclicc dccisions rcyuirc cxpcrt

tra,nnm.v to cst,rh dh a hrcach ofduly, expert tos(intony is not rcyuircd lo establish Ihe

is,uc ul'I rnxim;rlc cnusc." AlnnNgornrr}'v, Cioudia,G, llrrfJnmu, Kellt' d lier•kcr(N.I).

Ulri r 213u 1), loi F.Supp.2d 831, 837 (applying Ohio Iatv); KoGis.s•uir r. C'(rlrg &

16 n,16•,mur 11997), 111) Uhio App.3d 141, 144. 694 N.fi..'d 557. Thus, Plaimifl's assert

th,ri r hLriuGl7 ruay, I ut ncctl nul, cstaI7IISIt 17roxn1lalC cause through expert testimony, as

thc t)lutr rnw9^ lrnc hclJ in tltr context of n lobol malpractice casa Ilrn "Ilte issue of

)uuN matc causc is ecncrolly u qucstiun of facl aitd is thcrofixc a matter lor (hejury."

11,,rn r .llru-r. Lluly 2, 20113 1b'I.. 21509023 (tJltio App.9 l.)isl.), unrcportcd, at

.,.

I'Lunlills lirrllrcr ar);uc Ilud, dcspilc UrlcnJ;ntt's assertions, they have oflcrctl

ub,tnuual lutrh;ui%c cN rdcncr lo Ihc jury on proximatc cnusc sul7icicnt tu sustain the

% rr,ht r ur.J: I (",rhrla. and Iltux I),.(bndatt's ,l`pV motion must ho tlcnicd. I'laintilTs

r1.m •nrl il,.,, .,lihwu)^h Illcy did prove Ihc "casc-witltin•tltc-casc;'tlicytlid not ttecd to do
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W. cmd tlws csecccl•_d tlx:ir burdcn ttnclcr Vid,ilrr. Plaintifl's cotttcntl tltat I)clcndant's

nucrprcummn of I',il,d,r is incorrcct, as Iltc Oltio Suprcmo ('ourt recogni/.od spccilic

cyuit;thlr cnnccnts about the "cusC-1vltlnn-tIu•cuso" approach as articulatetl by prior

'.Iccal ;,uthoritv':

A st;utJrud of pr.oof t}tat requires a plaintifl'to provo lo u
vit1uol ccrutinry tltat, but for the tlcl'cnilqnt's nogligoncc. tlle
pLiintil'I' would havrprevailod in dtc undorlyinb action, in
clloa irninunizcs most ncglibcnt attorneys from liahilily.

ISItrinvcnt standartls ofproving'Uttt for' raquirc tltc
plaintiff to conduct a'trial within a trial' to sltow the
^ alidity of thc unJcrlyinb clnirn ... f3ut (tlic] evidcncc
^ncccss;try tu sustain lhis] is too remote antl specttlalivc; Ilto
nrw fnctlindcr must try tltc ntcrits of Both thc ntalhractico
,uit and (lie undcrlying claint to make an indcpcnclent
dclcrntintnirm of tltc (latnttbc award. The cost and
complexity of such a procceding nwy well discourage the
I'm plaintifts otltcrwisc willing to pursuc tltc slitn chancc
ul'.uccess.

/,l, nt a?t,-d? 7, quoting The ,SYundurd vf Pror f of C msullr>n in Lcogul ,4/n/prnclrc•r, l'„ua

t Pt',^I. 63 ('orndl L. Rev. b(,b, 670-671 ("Nold')• Plaintifl's contcntl lltiu, bascd ou this

rc.nmnnil. tltc J',rGrlu Court Itcld, "(ov]c rcjccl .uty finding that the cletncnt ofcausation in

rh,: nmtcAt t,l a Ichul walpracticc action can bo replaced or snpplcmentcd with a rule ot'

th q mh rckluirrnt! IItW „ plaint,l'I: in order to establish dwnage or lotis, prove in evcry

m,t,n.c that Itc ur slrc would have ht:en sttccessfttl itl the ttndcrlylng mattcr(s]." ILnltcr.

o, .hwo c,u^;rl cunnrcnnn. "a plaintiff in tt Icgal malpractice nction ntity bc required.

,IrpCnJ,np ,m thc ,ituatiOm. tu provide sonu cvidcnce at'lhc merits of thc untlcrlying

cLinn " hl ti •72n. 42S. Itawd un tttc I'rrl,ilu Cuurt's conclusions, I'IaintilTs contcnd that

thcn , n il, n. u tlw dccisiun that supports Urfcntl;int'n pt•oposition tlmt "thc IcHaI

,rn,iiln.rcut c t,i.nmul ntutit nctually try tltc tnt:rits ol'the underlying case and obtain a jury
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;cnlic.i ;ind fu,urahlc lindings on Illc undcrlying case." (Quotinb 11rorn f)cfcndatnt's

\U\' \lolunt at

Plaintills ;ugttc Iluu thcy clcarly provided substantial probative ot•idcttcc uf titc

ncrils ul ilic undctlying ctt,o in sutisl;tction of I'u/tilu. 'fhcy :vbuo Il,nt Ihc evidcnc.c

pr,•scnlcd ( I) un thc tcruts ol'thc tmdct9ying c<mtraCt, (2) ou I'Inintiffs' pcrforntancc ol'

tltcir nhligmi„ns, (3) on Waste Management's brcaclics ol'contract, nnd (4) on I'laintiffs`

lamat:rs Il„wing tl,crcli-om est;thlishcs that PluinlilTs would have prevailed in (lie

urnlerlpiug cnzr. I'laintil'I's asscrl Ihtlt Ihc cviJcncc prescntoJ at tri:A, i.c, tlocumcnts ancl

tcslitnone rxrihlishing ilic tcrms ol'thc nnikrlying dcnl, PlointilT.S' pcrfornlnncc, Wastc

\1;uciccmcnl's I,rr;tch, and contcmplatcJ damagcs in rcgards to I'laintilTs' out ofpockct

rxl,rnscs ;tnJ lost prolits. I,ru,rd tllcir casc in "cxcrucialing datail."

In l,arliculur. I'laintifls contcnd that Iltc testintony ol'Mr. Wcttcrich, ilic owner of

ilic I'luintill'husincsxcs (li\'A1C and IiNC),;vas propor and sul7icicnt In snstain thc jury

,.tdicI iniJ d.un;Il;C ilq'ilrll, 1Ic1111tC UCfCnllunl's argurocnts ta ilic contrary. I'laintiffs

L0n101J tlcn. wiJcr 1 Sdulie, lay wilncss tcstimony is suflicicnt to establish prozin.itc

,.nur in .t Ir4al nt:dln•uclicc cnsc sincc the !'rrhila Court instructs that proximcuc cuuse

ua\ I, r,tal,lt.hctl tt itlt sontc cvidcnco ol'IHc mcrils ol'thc undcrlying casa Piaintift's

cntl,h,iaic thv Mr. `,1'c11crich ncgoliatetl ilic Airsp;tcc Agrccnicnt willt Waste

\I.tn,icctncnl und %% as responsible fitr ('laintifts' pcrli>rntaacc under ilic agreement. Thtts,

t N.i1 ihL nttnCh5 hCSt SitnltlCt l lu Il`stily as tU ittatta4 rclCvllnt In Ihl'ti7Crils oftllc

q n1l; Itiinl- ,pc.•ilirdly I'l;tintilT's' pcrlitrmaucu, IV;tstc \•Ltnnt;cntent's hrcaclt, attd

llic,l, n, •.u,i,tinctl. I.ikctvisc, f'L•tintiffs contcnd that Mr. 1Ncttcrich w;ts ilic besl

uu,,i, I,• !,., II, Icstil.v u:, tn I'I,unti17s' dcalings wilh'1'N'I', li,r,;•hich I'Ittinlil'Ik cotttand



hi I,im i,I.J eln;;r r% i lrn:r „r tllc hrcacllcs hy I\l I. sllcctlii.ilI^ tItr mnnics t Wcd htn

nCr I:u,t n, l\I' ti,r Il;wling and duuqp itlg I\ I lc:lslc un I:\( 'ti crcdu. I'Llmtillti

lurlllrr ronlcnJ th;11 Mr. \1'ctttrich can lcslify to Ilu Valuc of Itis husincss. Citc to IrOklrs

A 1 r. 1' r. IIiJn ec1rr11 b111rlqrrth C'n. (19')_'), 65 Oldo Sl.3d (121, Ilt sy'ILthus.

I hu,. I'I,unnll, ait ur that Mr. \1'c11cricl is cunlllctcnl ;tnd hcst suitcd !u prm'idc

.ul,.t,lnunl I.mhatk c lcxtimuny on all issues rclalivc to tllc undcrlyitlg case, and that lic

Ilik l su. ('itr to Irial transcript. September 3(1-21, 2005, pp. It;-21, 4I-11 1, 117-118.

In ;1l1. I'Ltinliil's argue that Ilte testimony, documents, and callihits presented

rrlr,inling ( I t thr cl,rkin s oi li\NIC', (2) its oUligntions undcr ttlc Airspace Agrccmcnt.

13) its prrlimu;lncr /,(thnsc obligations. (3) its proiils sought, (4) its valuc gaincd and (5)

it, Jvnagrs sulYrre.l is cvitlcnre shoning the mcrits of thc undcrlying liligation that

inrrl. I', hlLt's ratisal conorctil,n standard.

Ifasrd on the ccidruca and thc :vgtuncnts raiscd hy the partios in tllcir respective

i,i;rl•, tliis ('nurt tintl.s thctt, umlrr 1'rhllrr. I'laintil7s uffcrrJ substantial prah,divc

r, iJ, n, r t„ Ihr trirr uf I:Ict on proxirnalc c:utsc sufficicnt to sustain thc jury vcrJict.

I!r:lrtac. I)rlrndant's 1\O\' motion must be ovrnvlcd.

It i^ clrar uuttcr I'n!uld and its progctly Ulat a Icgal malpractice pl;nnlirf is not

li,l; iao l lu 111t ,\C I I IC\ cr\' IIItitUI1CC 111C^^C:ISt:-\\'1111111-111P1':1^0.'^ IZlltI1Cr, as argued by

I'!.nnu i N. Iahrhr a;uilh fur tlic rulc uf Imc tlml a plainllfl'"mnrn he reqtnrcd, dcprnding

„r. ihr aw.uian. III pn+\ Idumoinr uviJcncc ul'thr rorrits uf 111c underlying cl:lirn.•' I'alulu

,:t i.: w t I nqOl,i>i.+ adtlrJ I. I hr Suprcntc ('uurt'ti h,llditlg tcux clo;ull' Irlscil ott Iltc

r,;n;l.d,!t. t ,, , ri m: th;u u Iclluircmcnt fur a Ic f;:tl In:llpracticc Ill:lintil'f tu prove Iltc cntirc



°c,t,c• Ithm•a•r.rsc" %%nuld likcly dctcr a large numlicr of plamttfl's lium hrincing sttits

of rtrt t. Mtich tn rlTcct tsoulti intntttniic ncgligcnt attorneys.

I urtltcunurc, Pl.untifl:e ;uc currccl iu th;tt Ohio law dors ut,t rcquirc Ixox imatc

c,w,r m Icpl m:dhntcticc casas tt, lic provcn by cspert Icstinumy. 'I'ltc courts nrc clear

that. in tltc lcl:al malpractice context, breach of duty must be shown by expert testimony.

I,ut laaeunartc cause nred ttnt he. .tlnruLnnu r)' r. Gc>rnr;n4. lh,(rnun. ti'rrk & Bcr•krr

1101). Ohio ?n1111, 1(,3 f.Supp.2tl 831, 837 (applying Ohio l:m'); RaGirrs•ns it C•rdN' cF

Mur,(L m,+n t I'!o7). I l'r OItiu r\pp.zd 141, 141 00J \.1:.1d $57: ,llurrrz v. aJurri.e (luly

2• 2nu3l, 21 in01 \\'I. 215O91123 (Ultiu App,9 [)ist.), unreported, at!_'1.

t'ndrr thi> lau. I'laiulifls clearly prot•ideJ substantial probative evidattcc at trial

.ui lictcnt to ,hn" procimatv causc tmdrt' Fiduia. Indccd, in response tu an intat-rugatury,

thr lury I+n+t idcd xis tal ticpartue amQ distincl hrcacttcs ot•iltc standard ofcarc on the p+trt

nl I tctvnd.mt. I hu,, thc,jur)• tituntl six separate breaches that proxitntrtcly cattscd

1'I,uttl t l l, damaucs.

I i,c Ittr> 's tindinl;s strrc hasal on the ahuttdatuc uf ct'iJcttco prescntrd at trial as

so %t lt.tt tltc,ucounc ol'thc underlying litigation Wtiuld have heen had I)rl•endant's ttot

ht4.,.ht:,1 tltr sl,tmLuJ trl'carc. 'Ihe rrcor(i shows that I'laintifts submitted dttc.tmtcuts

.a.thl:• Itutt. thc tcrtns nt'lhc underlying Air+pucc Agrccmcnl (I'laituirrti' cxltihit'_),

u; c.cnu;r ni.qn cm,l ntcnu,rtda sltotviug how tttc rdc%:mt airspace was to be parcclcd

:,! dv% rbry rd t Pl;until'I> c\inhits SS39,6(i), Juctnurms +howinu how airspace had licctt

II c pnst. \thich \tcru uscd to assist iu calculations uftuutsetl airspace

tPl,,uqilt, ,',I:ib t, n_•t,d)• Jucurnents sBu%cing 111111 \I'aslc U;tn;tgcment tcas required to

.Hwl I,ui„I i:^ ,-.^, ••I.,IC ; uul lucal Iccs for duntpmg truslt in tlte 5an-Lam l.andlill



II'IOIt11t1t5' C\Itilltt 43 I, 7tINl tlOctltllCNS JIHI CXhltllts slltfK'Itl„f3. P I a II111115' nllcgcJ out-of•

( lkl kVt dam:r ;cs ( see I'laintil'fs' exhibit 47) and lost profits ( see I'laintiffs' exhibt 52).

Ptnthcrmurc. thc rccurd ;haws tlt;u 1'Ltintil'Is presented the testimon,v of'scvcr;tl

uicssc . parttcul:trly Fdg;u Boles and John 1Vctturich. Mr. 13olcs, I'Ltituifls' liability

c\l+ctt. tcstifictl ihat Mr. 1Vcttcrich was advised hy G1VNI that ltis clairns were viable and

that lir. \Ir. linlcs, bclicecd th:u ilic claims wctc in fact viable. I le tcstiticd that GWNI's

ac•nuns in ilic tindcrlying ttctiutt and ultimate docision to not try ilic cttsc on its mcrits

con.titutc l a breach of dutv.

Mr. Wrncrich. hcing ilic cwncr af ENMC and GNC, ncgotiatcd thc Airspacc

:\Lrccment anJ N% as rasponsihlo fbr Plaitttiffs' pcrfitrmanco undcr ilic Asrccntcnt. I lis

lrsliiuum xcas Ihcrcli rc proh:divc ol'tlic tcnns ol'thc agrcomcnl, I'lainlil'fs' pcrlimnanco,

1tlt,lc Mvtugrntcnl ,md'I'NT's allcgod hrcachcs, and danmgcs 1'laintilti allcgcdly

iururrrJ A s such. his Icstinrutiy provided "sontc eviJenco ol'tltc nterits of the undcrlyinb

rt.unt "O1'cuursr. his crcdibility and veracity were suhacct to cross-cxaminntion.

It,uctl at [1te abunrlimcc ot'tcstiutony anti tlucurncn(ary cvitlrnco )tirescnted by

1'I.untills , t trial. I'lainlil'I:e clearly provided "sontc evidence ul'thc morits ttl'Iltu

mtdcrh ini^ cLtirn" in salislactiun of I'rtlrilrt. "Phcrcfitrc, I'laintil'fs lirovitlcd substantial

Iitodb,ru%c rctJrncr th;tt CiWNI's negligence proxirnatelycnuxetl i'laintiffs' damages.

\rrondutt;l^, I) clcnd:utt's \tutiun fiwJudgmcnt N'otwrtitsutriding ilic Vcrdict ntust Uc

O^rt i ulrd ,m thcsr >;ruuuds.

2 . I)anurecs

I ut ud:iut ( i11'\f also argues that its JNOV tnotian sltottlJ hc sustained hccausc

!,! t cI 'r ,i%% ;ut l. \% luch I)rlcnd:mt claims is based cnlrrrIv upon lost proiits 1rom
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thc \na,a.•r A crcrmrnt, Is Lrcnuscd rm a legally ituurrcct measure ol'lircaclt ofcontract

1Lmla)irs ;t., a matter of latt'. 17cfcndanl puinls to (Mtio law on lost profits, vvhcrc it has

hrrn rvahhshcd Ihut losl Itirolits may bc recovered by a plainliff in a breach ofconlract

nctton tmiy if tltr'•f I) prolits tvcrc within thc conteniplation ofthc p:vtics at tha tintc tlw

Cnntr;ul vcax ntade, l'i Iltc loss ol'prolits is thc prohablc resuh oPlhc breach ofconlract,

antl 0) the pntlils urc ttot rrmotc and spoculativc and may be shotcn with rcasonahle

.cll.tmir." ('h rrh^c r('r,nrh.r !'rur•kin,l,'. hu', v. hrtcrrlutiorutllLn•rrs7rr Co. (19Sd), 12

( )lmr St.3d241, _'Jd. I)cl'cndant argttes thut Pl:iiutifls sel litrth no evidence nt trial that

titc ,\ny+urr A,rccmcnl (und Ihc partics lo it) contemplated lost prolit damages othcr

th;tn t^tatri,cr urt prolit cuuld have been earned by GNA1C undrr thc tcrlns at•thc

:\,!rcrnlcnl. I)rlrnd;ott cnntcnJs Ihat 1'laltttiffs' only possible cotttract tlamngc is for tho

nrt It: tlil It r Ihr unnnud of:l:,pacc resmrtl to Waste Manatgcmcn( to sccnrc its loan ho

I`\t(as set linth in a sltccilic Rwtk/YarJayo reservation provisiou ot•thc Agrccnicnt.'

I)rti•ntlant argucs that 14aintifls' lost prolit damages were prcmiscd on

Iv. ^.I,ck ut C, litwre sales of airspace to otltcr third-party custonurs ot' G\C at Sl Siton.

I)rientlant Cuntcnd, that these are "culleuerd contracts" sep;tr,do frum the Airspace

:'iLvmvnl at istiur. nnrl thus any lost prolits li'ont thcsc xcporate contracts are not

tcr t rr, hlr Itrrc. Ihl'rmlatu cites to OItio case law Nchere rl Itas hecn cst«hlisltcd that, in

n,kt It, rrruncI am.ryucnual tlamubcs sul'li:red on an unrcLdcd cnnlract, tllc plain(ill

;m; hmi. tJtal. Ilt thr lintc of'cntcring inln Ihu prim,vy cootr(cl, the defcndaul had

i^!• ^,.I.rr .^.iiin, ili.d it tt,i, Fl.urnitlls' cuNcnlluo in thr un.ICil\lltg It11t;q1LLf11 A18t N'a5tC \ILIWLI'IIICt1l
numl h% Lulwt!u adt,mca an uddnwnal SRUO,INNI ln,ro utl lup uf tlte i1,2(HI,1)u(1 luatt

I'+\I^ : ,. I 11 uur, I )"Irndaut at}uc. tltat Ihr t,oly daruaFc atmld he thc protil ISV\I(' would hatt
tr \1.m.il!tvtv 01 Shfp> Iiltt! muith uf ausp,tcc al S.tN)wu:dior payittl; dnmn thc

.i•I•!iti, ni,dlu•w I)ldt'p1IdIltJrpik•11hJtl'Lunlill\'tlamarr.vspcll,I)t.ltwkc•ICstiticd
,, apd c.tnmtV ane prut'il under dte t•Iptr.y Ictmh ul the ,4taccutrm bc:au+c it had to

l...^.b\IwapPiuCUt••, aIICpCd N1,000,000 luatl at ^`•Oq Wil

.34u3 :;i10 r. 15



rca.,nn In ttrc.cr Ihat a hrcnclt of tltc pnmary contrnct cnuld cause thc plain tff to suffcr

Ilantai-cs on a srcond. ttnrclalcd contracl, Slu•ruuut R. 5'muu! C u. v. :Siutr (((JLin (201)0),

136 Ohin :\pp 3d 166, 182-183, 130 N.C.2d 69.5 l)cfcndant also cilcs to Olirrr t1.

1:urplrr l:yuq,nrrllr ('n. (:\hril 11, 1985), 1985 \1'I, 7950, tlnroportcd (upholding trial

aturt's mlustttn uf ct•itlcnce of lost prolil damages rclalinb to "cnnscqucntial or special

:l uua es. tineh as lu5s of prolils and cxpcnscs incttrt(:d in dcfaulting nn [a[ loali .1 "

Pursuant to this I;m•, Ucl'cndant argues that it is cntitled to ju8grncnt

nutt, ilhsl;ntdtng tho jury award. It claims lltad lltcrc was nu cvidcnce presented at trial

th;d 11'astr \t;wagcnrent had "cspressly bccn njatlc aware of i'uture sales of airspace to

nlltrr rustulncr. ;u S1 8 Imr lun (or at any prico):" I lenco, Defcndant argues (hal thc jurv's

attard tt as based on nothing but spcculation• and, lhcreforo was improper as a matter of

Ltu. \lorrotrr• I kti•ntlant cnntcntls that Ilte tcslittlnny ol',\1Y. ldcllcriclt that ltis

:.anp,tntc> t,rrc cntitlcd to lost prutits is instil'licictrt as a matter of law to suppurt tltc

lurc\ In^l Ivul ils Jamat;e att ard.

1'I.tintills rrspnnd in Illcir ISricf in Opposition that thcrc is nojury reslaunsc to any

tnlrtrnc.non Ih,tt tipccilics tt Itcthcr tltc cumpcnsatory daniagc award reflects lost profits

1.1 .uti, „Ihct t^'pc nt dautat;rs, ct•. nnt-ol'-puckcl espcnscs. 'I'hey conlwtd that tltc jnry

rrrci<vJ rt tdrncc un lua prulits and on out•rf•pockcl lnsvcs. In psuticular, Plaintiffs

Inr^v .lc,l ttl tltc luvcw cxhihit that was actually prcp;rcd lt,v tho l)cl'undaut in its

+rptc,ctn,dum nl' I'I;uohllx in Ihc underlying action showing Iltc out-of-pockct expenses

I!1, 11:1, „i I. Ist.ed l,n thr 11rdnh'A prnncq,lV uf Iat, titat Iusses 111,111 an utdinaq' petaon cunld
c:n, p i•: .r. ,• .,dt I di,• Iqca.h ,ur tecmetuhl. as genctal danuges, htn lu,.es aul lixast•rahle at lhe
un„ :::, •:•a :!hc , I'uuaa con+ttunc Spccial daradgcs ;nul ala unly trei cctablc N'lhe Qrli•lulam t,

pnui t., tltc I'mel al!tcculCul Scr 4 ('tn6ut on f'onnactn, ticcUun< I(NI'1, I011.
'l,^,ud„!rllx5dl,'1lttch M

I t, +•. : I i i.;,, r, , b uuun•i, u, dcci,um I'tum ullttt a:ncs,wd tu li•dctal lan m suppmi nf tln.
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ut.turtctt hN I'Luutill'+as tho result ol'11';tslc m Ltnugcrncnt':;brcachcs. ( I'I;tittlil't's' :rial

k^O;hit J'1. 11 l;untiffs' stress that tI11s exhibit llCtails a sctof losses rcilcctittb ottly

I'LiutUtl's' nut-ol=poc{st cxpcnses. Pot loss prolits. I'luitttifl's point uUt that tllc rnn-of-

} nckrt r\hrn^rs sunn:trirctl in tltc c\hibit (S2,490,195) are nearly identical to the

52.4 19,61(0" I ittr)' att ard, I'laintil'i's :uguc th,tt this atv;vd is not consi51vn1 with

I'Ictintif fs' lost }unlit tivurc "cccding SG tnillion, which rcllcctcd the profits that

1'I:1111l:t7s .\ ould ha% C ;tcltictrd fiom tltc t Hal airspacc thal Iltey aclttalh, httilt hilixc thcy

tt crc IiacaJ tu Irmv Ihc Icmdlili, hor %\'as thc tlamaga uwnnl cottsiatcnt with t hc lost prolit

1ignrr.ct Yta-th hy 1'laintilt+' czpcrt Dr. Ilurkc in csccss ofS50 million, n-hich rcflcctcd

Ik+st pmlits mcr tii.tc rrtluccd to presant valuc. Assuch, I'laintill's contcnd that it is

.q,},:Ircnt. tt ith„ut cuty indication to Iltc contrary, tltttl thrjury awarded dantatcs litr the

I„mcq .utt„iuu, fctkrtingonlyout-ol'-puckct lossrs, Pttrthcnuorr, I'l;tiitlill'scutltcntl Illal

avnifiraut r% iJcncc \\;is proscntcd showing that'I'N'I' owed, ltut failed to pay, ENC over

^kd 1, 1.01111 lur thr hauhng and tiwnping t,l, l.\.f's waste. As such, 1'lainti ffs contcnd thctt,

tk th ,ut .utN clC,u iut lic:uion t'runt Ihc jury ;Is to Ihc hasis ol'its ut+artl, thcra is avidcncc

lr,t ^> u,unn ol'thr SJ.d milltttn Inry amanl can bc attributed tu lho hrccix•hcs uf'I N-I'.

I'i, ,;;Ulfs Ilirthcr poiut lu lltc Rcact;dcmcnt on Contracts, whcrc it is stated that

unJ l.I "tVIcutcc Ihc, rc" nl'contract dLtma>:;cs, a jury is cntitlctl to atcctrJ damages in such

m,t: n:r 1cindtw.,nt}: ,tn agi;ric%cJ party "litr loss caused hy rclianco on the contract hy

ru , put in ,is } u,nl a}tuati,'tt as lie Wttuld haw bt•.n iu had tlla t'cmtruct not hrcrt

il .uic ' Itr,t.dcntrtrt ScrtmJ ol'('ontr:tcts, Section 344. 1'leituifl:ti' contend th a t thc out-

ul-I„q t.aI , \Iti•IIsCS ;It Iss11C hCrC are coI111WI1siIhlC tt11tIL`r 1hIS "rch(lI1cC IhCOr)"ol colltrllct

J.un,tr. 111, iLl'ltc, I'laintill's :uVuc that. sincc othcr groiutds litr dtujury's :ntard exist

.:3^c83 .,^ "̂ , ,̂I (. " 17



;qr,rrt tit,m a lost prufits thctiry. 1)cfiudant's,INOV mution Is %% itltc+ut ntcrit Itt thr cxtcnl

I lcIcntIant ar ues thnt it is cntit!cd tojudt!mcnt because Illcjury :ncard is impropcr as a

nrrrtrr 0I' Lnc.

I'Llintil'f's ga on tn argue tllnt cval il'tltcjury's award Nvas hasc(I on a lost prufils

thcarg, thr cnrud is slill suppt1rtcd by Oltio law, 'I'luy contontl that l)ctcndattt's

intrrl rct,ltton t}wt the loik% rcquiros actwll subjective knowlcdbc tlf a secondary contracl

Iiran %+hich t'uturc Inss Ilrnfi ts are cl,•timcd is unsupported 11y Ohio faw. I'laintiffs arguc

Illat Iha xlvldurd prunounccd in ( Orrlll.c is an objcctivc otlc, anJ for support cites to

Itca:ucnunt nl'tltc t.a%%- Sccond, Cbntructs (Commcnt a), regarding foresecahility, whorc

it r; sicurd "it i, enough howcvcr that the loss was flrcsccrlhlc as a probable, ns

diainpuullcJ linm a nrccssary, rrsuit of thc broacll ,.,,Nnr nulst (QefcnJ;mll ltavc hod thr

In.s irr unntl %tllcn m,ikrng ilic contract, ilic tcst is an olljcclk c one based on %% h;lt lie had

rc,l,un to I'urescc."

I'ur+uant tu ilic tllrcc•stcp standard in C'onrb.c, Plainti I'f.s argue tluu, first, Ihc

,i+Scrirtl Inst Ilrnlits were t%ithul ilic contemplation UI'lhc Itnrllcs. 'I'hc)' ilrsllc tllat,

o d,l.•cu t rlc .l,r,ikinh and as .Ilumn lly ilic evidcncc at :rial, Ihcrc would llm c liccn no

rr. >on tor I.V\II' tr, cntrr intn ilic Airspace Agrccincnt wit111V;tstc \lstagcnlcnt becausc

u til^ pcr ton 611. ilic airspace rc.crccdio 1Vaste At,wugcnwnt, PlaintilTs %wulQ not be able

n, ,,cluc% c any prufil. I hcrofirrc, according to Plaintil'I:c, it ntust have been within ilic

1n It'rnlflLtu,m ntthc h;ulics tltal ftMI(' was to ctltcr ittto.acundary contracts in rclitrncc

,,t' Ilu' \iI,11;rCt• ,\t'RY111Cnt. SCCUllt1. I'lniilllffs c11tltClttl that (ItClt' lost ltrOtits "'CYC ilic

1lruti.11ilc ICeII trf WnSlU MfIt1ilgCnlCnt's breaches. stncc Waste MAnllF;CnlCnt's failure to

idt,mk t O ,.Id rtlucnl 58rul,nrtn rcndcrccl I'luintlffs unable tn complete ilic turspacc

"13433 i u !;0 ^ Ia
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dcc rlt,plllcnt. li,rcc/i thclu tu lusc out on lttolits frum dtmlpiug the tt aslc, pluccd Illcm iu

d: f.ildl uf its obligations tt lth lllc landowner, and, ultinlatuly, causcd iltcrtl tt+ be utlstcll as

Iry,rrltlu; nf iltr lautliiil. l'ltinl. I9aintifl:4 cutttcttds tilat lost profits tccre shown tailh

rc,lamahlc c•en;tinn Ihruu,tll the NIr. \1'ctlcrich's Icsllnlnuy and documcniary cvidcncc,

t hich shu,trd how much l;nrhage trouW hc dumpcd ill thc airspace at a specific price licr

Ilm. Ic>ti costs. ;uxl hy the ctperl Icstimony of Dr. liurkc, who testified as to lost hrolits

uccr timc reduced in proscul caluc.

I;ascd nn thrsc arLunrctttx, Plaintiffs contcnd th,tt cac.h of tltc C'auhs prcrcquisitcs

1,(ln:t l,rolits tecte mct at trial and, thcrcfitrc, Ucl'cnJant's JNOV motion Intlst hc

^It crru IrJ.

In its Rcpl)• lirlcf iu 5upporl, I)clcnd;lnt argues thut, to Ihc cxicttt that I'Ltintlt7k

.uruc th:u tllc ilm^ a";d ums hascll on "uut-of-pockct" lusscs, the attvard is still prcmisccl

On :I lr.-,lk inlcl,rrcct Inrasurc uf hrclch of ct,ntract darnagcs. Ucl'collani rcl'crs lo the

It:a•I;rmrnt I,I ('llulr,lcts, ticccmd. § 351. and argucs ihal, under § 35Q1(h), "out-of=

la , 1.o•' cI ,cnsrs ar:• Im,pcrl)• labeled "sl,cciul" or "¢unscqucoliul" dmn;lgus. As xuch.

I Irtrn i:nlt argur, that ('nlnnlcnt li is applicable, nnt ('nnuncnt A. I)cfcndant argucs that,

Ilndcl t.muncm 13. "spccial" damugcs rctptirc proofthalt thc hrcaclling parly had

F.rn a I0!.!r th.u .I Mcach a, ulJ rtsult in thc spaciiicully runtculplatcll losses tlt tltc ttun-

h:c.lrlt;nr I,.ul}

14 Iclhl:llll tlnC+ o11 Io 11fg9C IIAIt iIW IIIClISIII'C UI "lcI1CR11" 111111liIgCs IUI' IVCUCII t1f

c

L".

dIls^^:m ^u t^l Irud luuncy is Iwutctl to lhc antntlnt that it t%uulll ordinarily cost to gct a

uii.u b" n. 0I,1111 atuolhrr Irudct•. ('itcs tu IZcsl:Ucmcnl nn ('untracts. Second. t 351

^
II „n, ul:I,! . I. 1 lunlt.'•1(rcncer4 u fI);It1lal.cs.l.ust I'rnlils" 1(i'' litl. ?blli), § 2.53,

.31183 K d 4 10 I1)



I)ricndant ;tltio cilc; to nutncrous cases frunt ollur sl,dcti that it clauns stends l,r this rulc

(,tl,m . Srr I)Vtcndvn's Rcply tiricl•, nt page 10.

1)cfuu,l.int :ul;ucs Ilcit thc I'laintil•t's"'uut-ol'-puckcl" lnsscs ul'52,J 19,00(1 huscd

nn I'latntif(^' 1[\Inhit 47 tcerc ttat supported hy tha evidence at lrial. I)efcndanl contcnds

Ih•u I'Lunliff> tntrodurcd nu ct•idcncc that a substitutc loaut cuuld not be obtained in tltc

m;ukcq,Ltcr 1'urlltcr. I)clcnd,mt argues that PlaintilTs did nol atlcntpt to introciucc any

r, nlrnL c th;u IhC'1+nt-ul'-pockct" expcnscs listcd on Plaintif'fs' I:xhihil 47 tvcrc tt^itltitt

thr rsl,ress Cunlcnqd;uiun of' Waste ivlanttyct»cnl.

I tclcnilcmt Ilirthcr argucs thal scvoratl ol'ihc allcgcd cxpottscs Iislcd on Exhibit .47

rrIatal tu I'laititili:ti' dccdings n•ith tltc landowncr oI'thc area in yttcstion, Iiocking

I.ut irnnn i c 1 1. "\lunit'ti Lusl Nrcl+aid to I lucking lix Ituyally ($412.444)."

I tctc rrJ;tni v Luc. th;d I'Llitrlili'x contracted with I luckin); eighteen numllts prior to tlte

A rnl„rr :\prrcmrnt hcmccn 1'Iaintil7s and Waste \1tm,tgentcnt. 'I'licrclbrc, Dcfcndant

rkmtcnd. thet Ihc,c "nul-ul=puckct" expenses cannot be considered "rcli;tncc" danrtgcs

hrr.w,r titr+r contr;tclual nhlig;ltiuns prccxistcd the Airspace Agrecntcnt, attd thus the

rth u. ,% crr u,q mt,lcrlal.cn in rcliancc upon 11laintifts' t,htniuinl; Ihc cntirc lotm Irom

11;i,tc ^lan;t^cnwnt.

It,i..rJ n Ihr r, idcncc presented at trial and ilic argumcnt. raised by ilic parties in

;h.,t tc,l ctticc hncls. thr (•nnrt linJx that ilic dmu;tgc, tnvardcd by tltajury tvcrc proper

1.111lL•r I tht„ IatN. PtrM. I)cl'cudunt's rcly ou c;tsc law frum i,llur states I'or ilic principlc

l1.11 tltc lanr )ir Ihr a hrcach uf it luam is ilic co.;t nf ultt;liiun9 a rcphtccntent, 'iltis

wlh n w, ,. iom I+vrsu,tan c II r tltc C'ourl. I)olctuLuu did nol provitlc Ilto C'ourt tt•ilh Ohio

,,*! 3 4II3 "., ,:1! ► ! I :ll
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lutx .a;mrl nL li,r this principle. I'hus, tlto Court Mill nol thclur titis principlc in its

:m,,lcsu

I urtJrcr. tltr ('uurt lirtds it intcresting tltat Ucfcndant assails thc dam;tges auArJc:;

f.\ tltc lun% ccrosi,lct'ing thcy \ccrc hascd on tltc samo inlin•tnatioc :alhcrcd and cshibils

prclxucd hy I)clcnd:mt in tiupprirt nl I'laintil'fs' argumcnts in the uuderlyin; liligation.

Src I'Ininuli:.' trial nhihils 47 and S?. Itcgurdless, Iltc atvtvtl in prnpcr unJcr Ohru laiv.

l it:,t. ilic iun lirl not spccil\•, nor was it askcd via intrrrogcUorics by oithcr pamy, as to

,\ hat d:nn^,;tc> tl,r„r} ilic am:trd x%ms ha.crl upon. 'I'hcrcli,rr, pursuant to thc ex-iJcncc

dducr l at iri:d, srt crnl ground. exist litr tlte award. i.r. roli:mcc damaycs/uut•nl=pockct

lu^xrs. losi luulits. InrlrcJ. Ihc record shows lltat I'laintil7v prescttlcd an abundance of

crrd nrr m sul,,rt nlthrrt' cdlrgcd "out•Spockct" losscs and lost prolits. In panicular.

1'lainta l I:, prm rtIcJ Urc tcAruuny oH' \Ir. \1'ettorich, ilic owncr of Ihc I'lainli l'I'husmcsscs

,m,, •, Irut^ to thc unJrriying Airspacc Agrccmcnt, alutn "ns in an ideal positiun io aver

til „li,,t tlrr tru,inc:.cs spcnt in rcli:tnca upon ilic contract (.bttl-of-pockct") and to u hat

1, „rit, tlir hu.inics.rs lust as Ihc.rrsult nj Waslc Alanagerttcnt's breach. Further,

I'Lmrt if. I1111t idcd tlir c^,pcrt Icstiruuu)• uf I)r. 13url,c, tchct gave Itis expert opinion as lit

„h,il Iln• lo,l I,r„lils mnrlrl hacn been c+rcr limc rcdu4•od lu prescnt v:tluc. In additiun•

I'I.uritut. I,w I"ntli ucrdcucr llI',lanragcs:vising frunt ilic contractual hrcucltcs, in tchrrh

l'Lrui!itl, ,i1lcr.cJ I.\ f uttcd. hul Iuilcd tu p;iy. I:\C cttor Sti0U,11(t(I litr ilic haulin;: and

.Icimp,n.• .4 I\' I', I Irrrrl'urc, tltcra is u\idcncc,+n tlrc rccnrrl that wuuld .upp„rt

rn wcI thr $0 nulhurr iurr an•ard hring atlributcd lu Ilte utoni.s owed I'rurn'I'X'I'.

I Ikti,,'. V. n!:•,,u .uic I n,t Irril:c ul'cz,,clly ttital damaac at%:rrtf ilic jury h:tscd it :m;1rJ on.

thcc,'i;n ^ .̂ aL .nl .ut} h::is tu ¢ntcr judf:wrnl in Itnur ul' I)clcndcmt nol,vithst:mJing

^^r^1Ĝ.i r IJ^4 19 :1
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ilic ccr(ttct A s surh. l)cl'cntlant's Motion for•ludgmctrt Nutnithst;tndingthc Verdict

must he t?ccrrulrtf on Illcsc grounds.

Iurtltct, c% c1111 1)dlCOdaltl ts CUrrcct ill Slalitig 111111 (orutcc.7hility ta lln i++uc as lu

I'Iainuffs' clainlctl "oul-of-pockct" Iosscs .utd lost profits bccausc lhcsc dcunagcs lhcorics

arc cnnsulcrcd "shcctal" or "cnnscyucntiat" dcmlagcs untlcr Ohin law, ilic rccord shmcs

that suhanntial prohatit•c ccidcncc t\•7s prescntcd to support thejury award. "Special

,l,tm,t^cs'• ;trc J;nnaccs of such a n;tturu that thcy do not follow as a necessary

ronscqptcncc ol'thc injury complaincd of, tlroubh tBcy may in fuct naturally flow 1rom

th,tt ujturc, ns ul puscd to -'gctloral tlarnagcs," tvltidt result from a breach in rho onlinary

coursc of cwnts antl arc the nalurul and direct rosult of tho breach. ('or•srrrn r.:IRC

II',,,rl,r4 I'rlb+cr, htr (April 28, 2005),2(I(f5 \\'1.9Sd5U2 (C)hio Aph,ti I)isl.), 2(!(15-

( tmiclr, rlrJ. at'.' I. . ciUng to Gcruurri r. ;InJrc.c-%'urkrr ! imrru! Ilrnrrr, lrrr

IvM,l. _'I (lhio St..;d Itl?: ('nutlu v. ,Cintkotr(Nov. 21, 1983), 1983 \WI. (i596 (C)liio

\ly+.l 2 I ltst. ). utuepr,rlcd. It ts xccll cstahlishcd Ihat slx:ci;tl d;tmngcs are oot recoverable

unlr..s ilic dctctltianl is tt•at7ud of thcir cxistenco larior to ilic fitr,tl nkrocmcnt, C'rrurlrs at

a, l1,,,flrt I. limrvtJrr.'r t I s5d1') laclr, 341, I(owcvrr, tm(fcr a laropcr reading ofIhc

t..rr.tMht^ tcsl undct ilic Restatement ol'contracts, tltc dctcimitlation of'a•hcther Ihc

,Irt.nd,ud t.. "t^arnttl" of;uty dvnagcs is based on un ohjcctfvc, tlot sttbj¢cti\•c, test.

kc,t,ttc nvnt ISccl+ntll ui l'1111trncis § 351 ix clr.tr tltttt t)w 12xcsccnhility lutit is upplir,lhlr

Ni N,lh , cucral mnd spccial Jaroages. t)ttdcr C'ouuuctu A f"Rcquirrmrnl of

'„t.,rc1hiht t. "tt i. rnnul:h...lltat ilic loss \\ax fitrcser;thlc ;ts u pt'ohahlr, as

a.t n u , ,I oi,mi a n,:ress;trp, result of the brcach. •..\or must I ilic hrcuchitlg pnrtvJ

!t.i\ kt•1d ,. '" , tn nnrnl tt licrt tmtking tlu contru'1. li r INc test r.c cut nl;lrrltrr nrtr Aam-l

:±3ti 83 ;.:10 ! ) 13 „
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Inr i hat Ithc hwti lung Ivu1yI hud rrdsorr tu Ji^rr,cc'r :" (I`.nlpltasis itQJeJ.I Of coursu

torc.caihiltty "ill w lnctrc uf itn issue a'illt "spocinl danlagcs" as nppnscil tn "gcnur;tl

I;un;t xs." I ut tlic samc ohjccti%c stantlard is uscd lor hulh.

Ii;t;al on thiti tdhjcctit'c st,tttd;trd, lltc c% itIcncc lirescntcd nt Iriel, as discusscd

lhwrnu;atly ahuA c, is suflicicnlIy probative to suppnrt ths,jury award hasctl on cither an

(Iui^0f.hockct lo.s thrui y i,r,t toss prolit Ihcury. 13asctl nn Ihc actual amount o lhcjury
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FRANK D. CELEBREZZE, JR., A.J.:

Appellant, Goodman Weiss Miller, L.L.P. ("GWM"), appeals the jury

verdict and the rulings of the trial court on trial and post-judgment motions in

favor of appellees, Environmental Network Corp. ("ENC"), Environmental

Network and Management Corp. ("ENMC"), and John Wetterich ("Wetterich"),

(collectively "appellees"). After review of the record and the arguments of the

parties, we affirm.

On December 9, 2002, appellees filed a legal malpractice complaint against

GWM.' The complaint stemmed from GWM's representation of appellees in a

complex commercial lawsuit against Waste Management of Ohio ("WMO"), TNT

Rubbish Disposal, Inc. ("TNT"), and others.2 The underlying litigation dealt with

breach of contract issues involving numerous parties, who were linked to

agreements concerning operation of the San-Lan Landfill. The San-Lan Landfill

is owned by Hocking Environmental Company ("Hocking"); however, ENMC

became the operator of the facility in a 1995 agreement and was thereafter

responsible for its functions. ENMC is owned by Wetterich; who also owns ENC.

'Case No. CV-02-488462. The complaint also named as defendants attorneys
Steven Miller, Deborah Michelson, and James Wertheim; however, they were dismissed
from the case and are not parties to this appeal.

ZCase No. CV-98-351105, which was later consolidated with Case No. CV-98-
352363 and settled along with Case Nos. CV-98-372394, CV-99-389308, CV-01-443765.
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The underlying litigation ended in a settlement agreement in December 2001,

after trial commenced.

Appellees were dissatisfied with the resulting settlement and how it

transpired. They filed a legal malpractice complaint against GWM claiming that

GWM had coerced them into settling and was negligent in its preparation and

prosecution of the case. GWM timely answered appellees' complaint and filed

several counterclaims, including breach of contract, misrepresentation, and

abuse of process.3

On September 19, 2005, a jury trial commenced. During the course of

trial, GWM moved the court for a directed verdict, which was denied. The jury

trial concluded on September 30, 2005, and on October 3, 2005 the jury returned

its verdict, finding that GWM owed appellees a duty of professional care and had

breached that duty, citing six instances of legal malpractice.' The jury further

found that GWM's breach had caused appellees harm or damages and awarded

appellees the sum of $2,419,616.81. The jury also found some merit in GWM's

counterclaims and awarded it the sum of $15,540.

'Appellant's abuse of process counterclaim was later dismissed.

"In answering the interrogatory inquiring as to the manner in wluch appellant
breach its standard of care, the jury responded: "No engagement letter. Overall lack
of [preparedness]. Case should have be,en continued, to allow for Mr. Steve Miller to
participate. Plaintiff was coerced into signing settlement. Judge not recused. GWM
council [sic] [alienated] the court." Interrogatories to the Jury, 1013105.

VU 631 190307
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On November 3, 2005, GWM filed a motion for judgment notwithstanding

the verdict, or in the alternative, a motion for new trial. On January 30, 2006,

in a 25-page order and decision, the trial court denied both post-judgment

motions.

GW1VI appeals, asserting four assignments of error. Since assignments of

error I, III, and IV challenge the same rulings for differing reasons, we address

them together.

"I, The trial court erred in denying defendant-appellant's motion for

directed verdict and later, its motion for judgment notwithstanding the verdict,

because plaintiffs-appellees failed to prove that the alleged legal malpractice was

the proximate cause of any damages.

"III. The trial court erred in denying defendant-appellant's motion for

directed verdict and later, its motion for judgment'notwithstanding the verdict,

because plaintiffs-appellees failed to present evidence to show what, if any, net

recovery they should have achieved, had the undexlying,case been tried to

conclusion.

"IV. The trial court erred in denying defendant-appellant's motion for

directed verdict and later, its motion for judgment notwithstanding the verdict,

on the issue of lost profit damages - including claimed `out-of-pocket' losses -

under restatement of contracts § 351(2)(b), because plaintiffs-appellees failed to

WL063 1 00308
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present evidence that the damages claimed would have been recoverable in the

underlying case."

GWNI cites various reasons why the trial court erred in denying its

motions for directed verdict and judgment notwithstanding the verdict. Our

analysis is consolidated since "[t]he applicable standard of review to appellate

challenges to the overruling of motions for judgment notwithstanding the verdict

is identical to that applicable to motions for a directed verdict." Posin v. ABC

Motor Court Hotel (1976), 45 Ohio St.2d 271, 344 N.E.2d 334; McKenney v.

Hillside Dairy Corp. (1996), 109 Ohio App.3d 164, 176, 671 N.E.2d 1291.

A motion for judgment notwithstanding the verdict under Civ.R. 50(B)

tests the legal sufficiency of the evidence. Brooks v. Brost Foundry Co. (May 3,

1991), Cuyahoga App. No. 58065. "`A review of the. trial court's denial of

appellant's motion for a directed verdict and motion for judgment

notwithstanding the verdict requires a preliminary analysis of the components

of the action ***.' Shore, Shirley & Co. v. Kelley (1988), 40 Ohio App.3d 10, 13,

531 N.E.2d 333, 337." Star Bank Natl. Assn. v. Cirrocumulus Ltd. Partnership

(1997), 121 Ohio App.3d 731, 742-43, 700 N.E.2d 918, citing McKenney U.

Hillside Dairy Co. (1996), 109 Ohio App.3d 164, 176, 671 N.E.2d 1291 and

Pariseau v. Wedge Products; Inc. (1988), 36 Ohio St.3d 124, 127, 522 N.E.2d 511.

U631 F00309
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The motions test the legal sufficiency of the evidence and present a

question of law, which we review independently, i.e., de novo, upon appeal. See

Grau u. Kleinschmidt (1987), 31 Ohio St.3d 84, 90, 509 N.E.2d 399; Eldridge v.

Firestone Tire & Rubber Co. (1985), 24 Ohio App.3d 94, 493 N.E.2d 293: A

motion for judgment notwithstanding the verdict should be denied if there is

substantial evidence upon which reasonable minds could come to different

conclusions on the essential elerrients of the claim. Posin, supra at 275.

"Conversely, the motion should be granted where the evidence is legally

insufficient to support the verdict." Id.

In Sanek v. Duracote Corp. (1989), 43 Ohio St.3d 169, 539 N.E.2d 1114, the

court wrote in pertinent part: "The test for granting a directed verdict or

Oudgment notwithstanding the verdict] is whether the movant is entitled to

judgment as a matter of law wlien the evidence is constrited most strongly in

favor of the non-movant:" Id. at 172.

Here, appellees brought a claim of legal malpractice against GWM,

alleging that negligent representation caused damages. "To establish a cause

of action for legal malpractice based on negligent representation, a plaintiff must

show (1) that the attorney owed a duty or obligation to the plaintiff, (2) that

there was a breach of that duty or obligation and that the attorney failed to

conform to the standard required by law, and (3) that there is a causal

M1063.I 080310
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connection between the conduct complained of and the resulting damage or loss."'

Vahila v. Hall, 77 Ohio St.3d 421, 1997-Ohio-259, 674 N.E.2d 1164, syllabus,

citing Krahn v. Kinney (1989), 43 Ohio St.3d 103, 538 N.E:2d 1058.

GWM does not challenge the sufficiency of the evidence raised by appellees

concerning whether there was a duty owed or whether such a duty was

breached. Rather, it challenges the sufficiency of the evidence concerning

alleged damages and the causal connection between any negligent

representation and those alleged damages. GWM argues that appellees have not

presented legally sufficient evidence establishing either causation or damages.

We disagree.

During the course of the jury trial, appellees presented testiniony,

documents, and exhibits demonstrating their understanding of the facts and

circumstances surrounding the underlying contplex commercial litigation.

Through the presentation of this material, appellees were able to establish some

of the merits to their underlying case.

Wetterichtestified to his understanding of the "Waste Disposal aind

Airspace Reservation Agreement" ("Agreement") between ENMC and WMO.

Wetterich also testified to deals involving TNT and others in which those parties

owed money to ENC. There was further testimony indicating that appellees had

a strong case in the underlying litigation and that they could have received

'VOGO 6 31 20 0 3 ^ ^
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considerable compensation had they not settled as they did. Accordingly,

appellees argued GWM's negligent representation cost them a better resolution

to the underlying litigation than the settlement they received. Pursuant to the

evidence presented by appellees at trial in this case, the jury agreed and found

a causal connection between GWM's breach and appellees' damages.

Furthermore, in its order denying GWM's motion for judgment

notwithstanding the verdict, the trial court stated:

"Based on the evidence and the arguments raised by the parties in their

respective briefs, this Court finds that, under Vahila, [appellees] offered

substantial probative evidence to the trier of fact on proximate cause sufficient

to sustain the jury verdict. ***

"It is clear under Vahila, and its progeny that a legal malpractice plaintiff

is not required to prove in every instance the `case=within-the-case.' Rather, as

argued by [appellees], Vahila stands for the rule of law that a plaintiff 'may be

required, depending on the situation, to prove some evidence of the merits of the

underlying claim.' (Emphasis added.) Vahila at 428. The Supreme Court's

holding was clearly based on the equitable concerns that a requirement for a

legal malpractice plaintiff to prove the entire `case-within-a-case' would likely

deter a large number of plaintiffs from bringing suits of merit, which in effect

would immunize negligent attorneys.

0631 H03 12
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"Based on the abundance of testimony and documentary evidence

presented by [appellees] at trial, [appellees] clearly proved `some evidence of the

merits of the underlying claim' in satisfaction of Vahila. Therefore, [appellees]

provided substantial probative evidence that [appellant's] negligence

proximately caused [appellees'] damages.***" (Order and Decision pg. 12-14.)

In its appeal, GWM. takes exception to the trial court's interpretation of

Vahila, supra, and in the trial court's use of that interpretation to require

appellees to simply prove "some evidence of the merits of the underlying claim"

in order to prevail in this legal malpractice case. GWM argues that the law

requires appellees to prove, by a preponderance of the evidence, that appellees

should have succeeded at a trial on the merits of the underlying commercial

litigation, and that appellees should have achieved a better net recovery at the

end of a concluded trial than they obtained through their settlement. In other

words, GWM contends that appellees were required to completely prove the

"case-within-a-case" in order to prevail. We find no merit in this argument.

In Vahila, supra, the Court clarified its position on a claimant's

requirements to establish causation in a legal malpractice case, stating:

'We are aware that the requirement of causation often dictates that the

merits of the malpractice action depend upon the merits of the underlying case.

4AB 631 *10 0 313
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Naturally, a plaintiff in a legal malpractice action may be required, depending

on the situation, to provide some evidence of the merits of the underlying claim.

[Citations omitted.] However, we cannot endorse a blanket proposition that

requires a plaintiff to prove, in every instance, that he or she would have been

successful in the underlying matter. Such a requirement would be unjust,

making any recovery virtually impossible for those who truly have a meritorious

legal malpractice claim." Vahila, supra.

Consequently, the standard to prove causation in a legal malpractice case

requires a claimant to "provide some evidence of the merits of the underlying

claim." Id. GWM contends that, unless appellees can demonstrate that they

would have prevailed on the merits of a trial heard to its conclusion, and that

they would have recovered a specific amount of damage award at the conclusion

of that trial, they cannot prevail. GWM further argues that unless appellees can

show that "but for" GWM's breach of duty, they would have prevailed at trial for

a certain damage award, they cannot establish causation. The ruling in Vahila,

supra, clearly rejects such an argument, stating:

"A strict `but for' test also ignores settlement opportunities lost due to the

attorney's negligence. The test focuses on whether the client would have won in

the original action. A high standard of proof of causation encourages courts'

YKA 63 1 180314
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tendencies to exclude evidence about settlement as too remote and speculative.

The standard therefore excludes consideration of the most common forTn of client

recovery. -

"In addition, stringent standards of proving 'but for' require the plaintiff

to conduct a'trial within a trial' to show the validity of his underlying claim. A

full, theoretically complete reconstruction of the original trial would require

evidence about such matters as the size of jury verdicts in the original

jurisdiction. *** But such evidence is too remote and •speculative; the new

factfinder must try the merits of both the malpractice suit and the underlying

claim to make an independent determination of the damage award. The cost and

complexity of such a proceeding may well discourage the few plaintiffs otherwise

willing to pursue the slim chance of success." Vahila at 426-427, quoting, The

Standard of Proof of Causation in Legal Malpractice Cases (1978), 63 Cornell

L.Rev. 666, 670-671.

The trial court did not err in requiring appellees to merely provide some

evidence of the merits of the underlying claim. Appellees clearly met that

burden at trial, as seen in the record and succinctly articulated by the trial court

as follows:

"The jury's findings were based on the abundance of evidence presented

at trial as to what the outcome of the underlying litigation would have been had

V0631 fl0315
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[GWM] not breached the standard of care. The record shows that [appellees]

submitted documents establishing the terms of the underlying [Agreement]

([appellees'] exhibit 2), engineering maps and memoranda showing how the

relevant airspace was to be parceled and developed ([appellees] exhibits 58, 59,

66), documents showing how airspace had been developed in the past, which

were used to assist in calculations of unused airspace ([appellees] exhibits 62-

64), documents showing that Waste Management was required to and failed to

pay state and local fees for dumping trash in the San-Lan Landfill ([appellees']

exhibit 43), and documents and exhibits showing [appellees'] alleged out-of-

pocket damages (see [appellees'] exhibit 47) and lost profits (see [appellees']

exhibit 52)." (Order and Decision at 13-14.)

Finding that appellees provided sufficient evidence at trial to legally

establish causation, the remaining question is whether sufficient evidence was

provided to establish recoverable damages. In its third and fourth assignments

of error, GWM argues that appellees failed to show what netrecovery they would

have received and that they failed to present evidence of any recoverable

damages. GWM argues that if the proper standard of causation is simply "some

evidence" of the merits, any damage award would be merely speculative, in

violation of fundamental principals of damages awards. GWM further argues

that appellees have not presented sufficient evidence for the jury to base an

V946 31 003 16
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award on theories of lost profits or of "out-of-pocket" losses. None of these

contentions have merit.

First, the jury was explicitly instructed not to speculate on the damage

award when the trial court instructed: "The damages r( . 3coverable in a legal

malpractice action cannot be remote or speculative as to the existence of

damages precluding recovery."

In addition, the trial court charged:

"Lost profits are calculated by deciding what the party was entitled to

receive had the contract been performed. You should then add other damages,

if any, by the party as a result of the breach. From this sum you should subtract

the amounts, if any, that the parties saved by not having to fully perform the

contract.

"Lost profits may not be recovered by a plaintiff in a breach of contract

action, unless they can demonstrate: one, profits were within the contemplation

of the parties to the contract at the time the contract was made; two, the lost.

profits were the probable result of the breach of contract; and three, the profits

are not remote and speculative and may be shown with reasonable certainty.

"If a party fails to demonstrate with reasonable certainty the amount of

lost profits as well as their existence, then they are not entitled to the lost

profits. You may only award the damages that were the natural and probable

V&P 631 R1 0 317
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result of the breach of the contract, or that were reasonably within the

contemplation of the parties as the probable result of the breach of contract.

"This does not require that the party actually be aware of the damages

that will result from the breach of contract, so long as the damages were

reasonably foreseeable at the time the parties entered into the contract as a

probable result of the breach." (Tr. 2275-2276.)

The jury charge clearly instructed the jurors not to speculate on any

damage award, and it is completely in line with the pertinent case law requiring

any award for lost profit to be based on losses foreseeable by the breaching party

at the time they entered into the contract. See Sherman R. Smoot Co. v. State

of Ohio (2000), 136 Ohio App.3d 166, 736 N.E.2d 69.

After review of the record, it is clear that the jury award should be upheld.

We note that the jury did not specify on which theory of recovery it based its

award. Appellees presented evidence on different theories of damages, including

lost profits and "out-of-pocket" loses. Both are legitimate theories of recovery,

and both are supported by sufficient evidence to overrule GW1VI's assignments

of error. Appellees' lost profits calculation was based on WNIO's failure to loan

ENMC an additional $800,000 for future development, as speculated in the

original Agreement. Appellees argued that this failure prohibited them from

providing landfill space to third-party customers at $18 per ton. GWM attacks

VU 6 31 PiD0 3 18
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this calculation by arguing that WMO never contemplated such future sales to

third-parties when it entered into the original agreement. Appellees presented

an expert witness5 who refuted such a contention that future sales were

unforeseeable because GWM's articulated understanding of the Agreement

would leave ENMC incapable of earning any profit. Thus, there is at least

sufficient evidence to find that lost profits were recoverable in this case.

In addition, the jury could have just as easily based its damage award on

"out-of-pocket" losses suffered by appellees. In Plaintiff's Exhibit 47, appellees

presented to the jury a calculation of losses totaling $2,490,395, which is very

close to the ultimate jury award in this case.B This amount could have been the

foundation of a legitimate jury award based on the evidence presented at trial.

After review of the record in its totality, it is abundantly clear that there

was sufficient evidence provided by appellees for•the jury to have found and

awarded the damages it did. Therefore, since the trial court applied the correct

standard of proof as to causation in this case, and there issufficient evidence to

SDr. John F. Burke.

6Plaintiff's Exhibit 47: [ENMC's] Damages (Out-Of-Pocket Losses) Due to WMO
Breaches: $812,600 (Cost to develop unused landfill airspace *** + $412,444 (Monies
lost prepaid to Hocking for Royalty) +$496,235 (Equipment) +$400,000 (State penalty
for fees not paid by WMO) + $300,000 (Schiffj + $69,116 (Trust Fund) _$2,490,395
(TOTAL).

YU 6 3 !200 3 19
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support the jury's award for damages, appellant's first, third and fourth

assignments of error are found to be without merit.

"II. The trial court erred in its jury instructions under Vahila v. Hall,

regarding proximate cause and damages, by failing to require plaintiffs-

appellees to prove what the result of a trial in the underlying case should have

been, but for the alleged malpractice."

GWM argues that the jury instructions issued by the trial court were in

error. They specifically challenge the following instruction:

"[Appellees] are claiming that as a result of [GWM's] alleged breach of

standard of care, they had to settle the [underlying] litigation against their will.

"[Appellees] claim [GW1VI] did not continue with the trial of the

[underlying] case when specifically instructed to do so, and that if it had

returned to court to continue to try the case, [appellees] would have achieved a

better result than the settlement achieved.

"[Appellees] must prove some evidence of the merits .of the [underlying]

case claims. [Appellees] must establish by a preponderance of the evidence that

the defendants breached their duty of care to the [appellees].

"Further, [appellees] must establish by a preponderance of the evidence

that there is a causal connection between the conduct complained of and the

resulting damage or loss. However, the requirement of a causal connection

YiLl 6 3I Pep32D
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dictates that the merits of a legal malpractice action depends upon the merits

of the [underlying] case and you should take into account all evidence you have

heard to determine whether there exists some evidence of the merits of

[appellees] claims in the [underlying] litigation.'' (Tr. 2272-2273.)

GWM challenges the articulation of "some evidence of merits" as the

applicable standard of causation in a legal malpractice case. As stated above,

this staridard of proof is entirely appropriate pursuant to Vahila, supra.

Therefore, we find no error in the trial court's jury instruction, and this

assignment of error is without merit.

Judgment affirmed.

It is ordered that appellees recover from appellant costs herein taxed.

The court finds there were reasonable grounds for this appeal.

It is ordered that a special mandate be sent to said court to carry this

judgment into execution.

A certified copy of this entry shall constitute the Maindate pursuant to

Rule 27 of the Rules of Appellate Procedure.

o^wde-41,"
FRANK D. CELEBREZZE, JR., ADMINISTRATIVE JUDGE

MARY EILEEN KILBANE, J., and
CHRISTINE T. McMCNAGLE, J., CONCUR

I&S 6 3 1 10 321
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