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STATEMENT OF FACTS

On December S, 2001, the Plaintiffs in the 'Fulton County Court of Common Pleas
Case No. 01CV000274 filed a case to quiet title for designated real property.

Effective April 1, 2002, Fremont Investment and Loan sold or transferred its servicing
rights of a first mortgage loan (#5000029429) to Fairbanks Capital Corp. and from on or afler
April 4, 2002 until August 23, 2005, it or their legal counsel has pursued a protracted pattern of
frivolous conduct in violation of R.C. 2323.51 and other applicable legal provisions by
preparing and filing of each pleading or motion that this Court and the underlying courts
decided after April 1, 2002 and by preparing and filing of filings to either appeal or respond to
matters on appeal from each of those decisions in order to solely harass the Appellee
Borkowski. (Appx. P 1-2).  (See, appearance  docket maintained at
http://mail fultoncountyoh.com/pa/pa.urd/ PAMW6530).

On June 4, 2002, in the Fulton County Court of Common Pleas Case No. 01-
CV000274, Appellee Borkowski filed an Amended Answer and Cross-Complaint against
Plaintiffs in that action. (Appx. P. 70-85). On June 12, 2002, the Fulton County Court of
Common Pleas filed a Pretrial Order in the Fulton County Court of Common Pleas Case No.
01CV-000274. (Appx. P. 86). On July 17, 2002, in the Fulton County Court of Common Pleas
Case No. 01CV-000274, Appellee filed a Supplemental Answer, Counterclaims and Cross-
Complaint against Co-Defendant Fremont Investment & Loan and an Affidavit in Support of
Supplemental Answer and Cross-Complaint to Co-Defendant Fremont Investment & Loan.

(Appx. P. 97-115). On August 2, 2002 Co-Defendant Fremont Investment & Loan filed a

' All documents which have been submitted with this merit brief to this Honorable Court are neccssary o
determine the qucstions presented herein by Appellant for review and are related to the issues raised herein by
Appellant in his merit brief (sec Appellant’s merit brief of April 20, 2007 at pages 1-3 wherein he briefly
discusses the cascs set forth in this answer merit bricf),



Motion to Strike/Dismiss Cross-Claim of A.J. Borkowski Against Fremont Investment and
Loan not Plaintiffs. (Appx. P. 116-118). On March 3, 2003, in the Fulton County Court of
Common Pleas Case No. 01CV000274, the Court issued a judgment entry and order on
motions and among other things granted Fremont Investment & Loan’s Motion to
Strike/Dismiss Cross-Claim filed by Appellee on July 17, 2002, subsequently denied Fremont
motion to strike Appellee’s motion for leave to file Answer to cross-claim and granted
Appellee A.J. Borkowski, Jr. Motion to vacate improper service by publication. (Appx. P. 119-
120). This returnes the case to day one the, therefor Appellee’s Amended Answer and Cross-
Complaint against Plaintiffs was lawfully filed.

At a Pretrial Conference on June 12, 2002, the Fulton County Court of Common Pleas
addressed Appellee’s June 4, 2002 Amended Answer and Cross-Complaint (Appx. P. 70-85)
which was filed against Plaintiffs in that action. The Court made no determination about the
merits of those claims, or whether to permit Appellee leave to file an amended answer and
cross-complaint (Appx. P. 70-85). By agreement of the parties, the Court granted Plaintiffs
and Co-Defendants two weeks time in which to review the Amended Answer and cross-
complaint and file a response to it (Appx. P. 87-96) see pages 88 and 89. Neither Plaintiffs nor
the Co-Defendants responded to Appellee’s Amended Answer and Cross-Complaint within the
two-week time period as agreed by the parties at the Pretrial Conference. Id.

As set forth below, on January 27, 2004, Appeliee filed a motion for summary
judgment on his valid cross-complaint (Appx. P. 16-17). As the Fulton County Court of
Common Pleas ruled in its Pretrial Order for Case No. 01CV-000274, ordering a trial by jury,
discovery, etc., to take place, Appellee submits that no further action has been taken on

Appelee’s requested actions in Case No. 01CV-000274 with regards to his Amended Answer



and Cross-Complaint by the underlying assigned judgeé. In fact, no judge ruled on the merits
of the Amended Answer and Cross-Complaint before March 3, 2005, when the Chief Justice
assigned Appellant Judge Abood to conduct any further proceedings for any cases including
Fulton County Court of Common Pleas Case No. 01CV-000274 in which Appellee is a party.
Id.

On December 4, 2003, Appellee Borkowski filed an Affidavit of Disqualification
against Judge Robert C. Pollex, in the Ohio Supreme Court. On December 5, 2003, in
Humbert, et al. v. Borkowski, et al., Fulton County Court of Common Pleas Case No. 01-CV-
000274, the Honorable Judge Robert C. Pollex, presiding by assignment as Visiting Judge,
issued an Order on Pending Motions and Judgment Entry. (Appx. P. 3-7). On December 15,
2003, the Ohio Supreme Court issued an Entry in Supreme Court No, O3AP-111; denying
Appellee affidavit of disqualification and permitted the case to proceed before Judge Pollex.
(Appx. P. 8-9).

On January 7, 2004, in Humbert, et al. v. Borkowski, et al., Fulton County Court of
Common Pleas Case No. 01-CV-000274, the Honorable Judge Robert C. Pollex, presiding by
assignment as Visiting Judge, issued an Order granting Appellee’s Motion to Vacate the Order
on Pending Motions and Judgment Entry of December 5, 2003. (Appx. P. 14-15). On January
27, 2004, Appellee Borkowski filed and served a copy of his Motion for Summary Judgment
on his June 4, 2002 Cross-claim on all counsel of record including Attorney John S. Shaffer in
the Fulton County Court of Common Case No. 01CV000274. (Appx. P. 16-17). Appellee
asserted several claims in that complaint and “sought relief” against Attorney Shaffer’s ethical

misconduct made by him as a result of the July 22, 1999, fraudulent power of attorney. Id., also



see, Disciplinary Counsel v. Shaffer, 98 Ohio St. 3d 342, 2003-0Ohio-1008, judgment for
Disciplinary Counsel and costs assessed to Attorney Shaffer’s.

On February 20, 2004, Fremont Investment and Loan sold or transferred its servicing
rights of a first mortgage loan (#5000029429) to U.S. Bank that it had previously sold to
Fairbanks Capital Corp. as set forth in paragraph one of this brief and from on or after April 4,
2002 until August 23, 2005, it or their legal counsel has pursued a protracted pattern of
frivolous conduct in violation of R.C. 232351 and other applicable legal provisions by
preparing and filing of each pleading or motion that this Court and the underlying courts
decided after April 1, 2002 and by preparing and filing of filings to either appeal or respond to
matters on appeal from each of those decisions in order to solely harass the Appellee
Borkowskj.. (Appx. P. 1-2 & 18-21).

On February 27, 2004, the Honorable James E. Barber disqualified himself from the
underlying cases and on or about March 28, 2004, Appellant Judge Abood was assigned to
Case Nos. 03CV000330, 04CV0000018 & 04CV000091 (04JA1020). (Appx. P. 22-23).

On March 15, 2004, in Humbert, et al. v. Borkowski, et al., Fulton County Court of
Common Pleas Case No. 01-CV-000274, the Honorable Judge Robert C. Pollex, presiding by
assignment as Visiting Judge, issued an Order on Pending Motions and Judgment Entry
without re-writing the December 5, 2003 order that he had vacated on January 7, 2004. (Appx.
P. 24-28).

In that Order, Judge Pollex asserts that “***Defendants, Jennifer Borkowski and
Fremont Investment and Loan, each filed a motion to reinstate the judgment entry of December
5, 2003, that entry was vacated for lack of jurisdiction pending Mr. Borkowski’s motion to

disqualify filed with the Supreme Court of Ohio; following the denial of the motion to



disqualify and the restoration of this Court’s jurisdiction, Mr. Borkowski filed a notice of
appeal of the December 5, 2003 judgment entry, Mr. Borkowski’s appeal was dismissed by the
Court of Appeals; With authority to proceed, this Court finds the motions for reinstatement
well taken and that they must be granted ***” Id.

On March 15, 2004, in Humbert, et al. v. Borkowski, et al., Fulton County Court of
Common Pleas Case No. 01-CV-000274, the Honorable Judge Robert C. Pollex, presiding by
assignment as Visiting Judge, issued an Order on the Motions for Summary Judgment against,
A.J. Borkowski, Ir.,, by Plaintiffs, and Defendants, Fremont Investment & Loan (whom lost
their standing to challenge the validity of Borkowski’s claims in the case in effective April 1,
2002/February of 2004 because it did not have first mortgage on the property located at 13613
State Route 66, Fayette, Ohio 43521 as Fremont sold the mortgage to Fairbanks Capital Corp.
effective April 1, 2002 and later to U.S. Bank effegtive February 20, 2004 but did not transfer

it to U.S. Bank until February 20, 2004) and Jennifer M. Borkowski (whom disclaimed her
| interest in the subject real property on March 14, 2007, in Fulton County Case Nos.
01CV000274, 03CV000330, & 04CV000018 before the Honorable Judge Richard Markus
presiding by assignment of the Ohio Supreme Court), and on the basis of the Order and
Judgment Entry filed on December 5, 2003 that was not re-written and had been vacated by
previous order on January 7, 2004 by the Honorable Judge Pollex. (Appx. P. 29-33),

I that Order, Judge Pollex ordered and granted a party who did not retain standings in
the case and as set forth above who had pursued a protracted pattern of frivolous conduct in

wviolation of R.C. 2323.51 and other applicable legal provisions since April 1, 2002 “judgment

in the amount of *** ($450.00) against Defendant, A.J. Borkowski for sanctions *** that title



and possession of the PIaintiffs, William K. Humbert and Brenda Humbert, in and to the
following described real estate be and the same is hereby quieted against A.J. Borkowski*** >

As set forth above, Fremont Investment and Loan sold or transferred its servicing rights
of a first mortgage loan (#5000029429) to U.S. Bank on February 20, 2004 it or their legal
counsel has pursued a protracted pattern of frivolous conduct in violation of R.C. 2323.51 and
other applicable legal provisions by preparing and filing of each pleading or motion that this
Court and the underlying courts decided after February 20, 2004 and by preparing and filing of
filings to either appeal or respond to matters on appeal from each of those decisions in order to
solely harass the Appellee Borkowski. (Appx. P. 1-2 & 18-21).

Consequently, U.S. Bank lacked standing to bring a foreclosure case on December 23,
2003 because Defendant Fremont fraudulently claimed to have a first mortgage on the property
located at 13613 State Route 66, Fayette, Ohio 43521 at that time when indeed it had transfer
or sold it to Fairbanks Capital Corp, effective April 1, 2002 and the judgment(s) that awarded
title to the property to Jennifer Borkowski, the judgment that granted summary judgment in
favor of U.S. Bank in the foreclosure case on March 3, 2005 and subsequent orders are void for
the preceding reasons; and Borkowski has a clear legal right to pursue the issue of ownership
of the real property pursuant to the Fulton County Court of Common Pleas Order of March 14,
2007, granting Borkowski leave to file documents for the probate of Bertha Borkowski
Stewart’s estate as his interests in the subject real property or rights are legally protected by the
Last Will and Testament executed in 1993, by Bertha Borkowski Stewart, which left most of
her estate, including the parcel of real property located at 13613 State Route 66, Fayette, Ohio

43521 to Appellee Borkowski. (App. P. 1-2, 18-21 & 68).



On April 7, 2004, in Humbert, et al. v. Borkowski, et al, Fulton County Court of
Appeals Case No. F-04-012, the Honorable Judge Peter M. Handwork, the presiding judge,
issued a Decision and Judgment Entry on Accelerated Calendar and Scheduling Order for the
case (04JA0512-02-11-2004, Judge Abood assigned to sit for Judge Handwork), Appellee
certifies that this represents a conflict of interests. (Appx. P. 34-35). Pursuant to that Order
Borkowski attempted to file a timely brief and affidavit in support but was refused for filing by
the Clerk of Courts due his vexatious status in Fulton County Court of Common Pleas only,
which announced that “***This Court’s determination on the motion to declare a vexatious
litigator will have no effect on the Final Judgment Entry ***” (Appx. P. 36-39).

On April 29, 2004, in Humbert, et al. v. Borkowski, et al., Fulton County Court of
Common Pleas Case No. 01-CV-000274, the Honorable Judge Robert C. Pollex, presiding by
assignment as Visiting Judge, issued an Order on “Defendant Jennifer Borkowski’s Motion to
Have A.J. Borkowski declared a vexatious litigator.” (Appx. P. 36-39). In that Order among
other things Judge Pollex announced that “***This Court’s determination on the motion to
declare a vexatious litigator will have no effect on the Final Judgment Entry ***Mr.
Borkowski is_ hereby prohibited from filing any motion, pleading, or legal document in this
Court without first obtaining leave of Court***” [d.

On May 13, 2004, 'Appe]lant Judge Abood issued an Order granting Appellee’s motions
for leave to file his Motion for Removal based on Constitutional Law and Motion to Dismiss
for Lack of Subject Matter Jurisdiction and directed that the Clerk of Court’s Office process
them accordingly. (Appx. P. 40-41).

On May 17, 2004, contrary to Judge Pollex order of April 29, 2004 (Appx. P. 36-39) in

Humbert, et al. v. Borkowski, et al., Fulton County Court of Appeals Case No. F-04-012, the



Sixth District Court of Appeals issued a Decision and Judgment Entry striking A.J. Borkowski,
Jr., “Motion for Leave to File Attached Affidavit of A.J. Borkowski, Jr., and to File a Brief of
Appellant A.J. Borkowski, Jr.,” due his vexatious status in Fulton County Court 0f Common
Pleas.only, which announced that “***This Court’s determination on the motion to declare a
vexatious litigator will have no effect on the Final Judgment Entry *** > (Appx. P. 42-44),

On May 24, 2004, in Humbert, et al. v. Borkowski, et al., United States District Court
Northern District of Ohio, Case No. 3:04CV7260, the Honorable David A. Katz issued a
remand order remanding the matter to Fulton County Court of Common Pleas. (Appx. P. 45-
46). In that remand order Judge Katz erred by determining that “On May 21, 2004, [sic] A.L.
Borkowski filed a Notice of Removal of this Action, which was originally filed in the Fulton
County Court of Common Pleas on December 8, 2001,” when in fact Appellee-Defendant on
May 12, 2004, filed a Notice of Removal of the action, which was originally filed in the Fulton
County Court of Common Pleas on January 26, 2004 and process served on or before February
24, 2004 and answered on or before March 23, 2004 in Borkowski v. Borkowski, Fulton County
Court of Common Pleas Case No. 04CV000018. Id.

Title 28 U.S.C. §1441, provides that such removal may occur up to four years when a
federal court has original jurisdiction of the matter and a defendant in that action seeks
removal. Pursuant to Article 111, Sections 1-2 of the United States Constitution, Judge Katz
had original jurisdiction to consider Appellee’s constitutional law violation case which had
arisen “under this Constitution, the Laws of the United States.” Appellee in Borkowski v,
Borkowski, Fulton County Court of Common Pleas Case No. 04CV000018 was the defendant
seeking that that action be removed from State Court to the Federal Court. Id. Consequently,

Appellee had indeed met all the necessary requirements for a removal action from State to



federal Court and the U.S. District Court improperly remanded the matter to the Fulton County
Court of Common Pleas on May 24, 2004 as he had authority to consider the same under the
preceding U.S. Constitutioq provisions, Id.

On May 26, 2004, in Humbert, et al. v. Borkowski, et al., Fulton County Court of
Appeals Case No. F-04-012, the Sixth District Court of Appeals issued a Decision and
Judgment Entry striking A.J. Borkowski, Jr., “Motion for Leave to File Copy of Notice of
Removal Based on Constitutional Law and Supplemental,” due his vexatious status in Fulton
County Court of Common Pleas only, which announced that “***This Court’s determination
on the motion to declare a vexatious litigator will have no effect on the Final Judgment Entry
¥*%.” (Appx. P. 36-39 & 47-49). Further, due to the fact that Borkowski urged the Court of
Appeals that its decision May 17, 2004, decision was in direct conflict on another case and that
it lacked jurisdiction to rule in the instant appeal because he had removed that action to the
Federal District Court of Ohio on May 12, 2004 as evidenced by Borkowski’s “Notice of
Removal Based on Constitutional Law and Supplemental,” filed in the Federal District Court
of Ohio on May 12, 2004. (Appx. P. 40-41 & 45-46). Consequently, that appeal should have
not proceeded before the Sixth District Court because the removal statute, 28 U.S.C. §1446,
provides that a State court js not to proceed after a Petition for Removal, “unless and until the
case [is] remanded.” 1d. Therefore, the Sixth District Court of Appeals lacked subject matter
jurisdiction to consider Borkowski’s appeal at that time and thus the Court of Appeals decision
of May 17, 2004 is void. (Appx. P. 40-46),

On June 2, 2004, in Humbert, et al. v. Borkowski, et al, Fulton County Court of
Appeals Case No. F-04-012, the Sixth District Court of Appeals issued a Decision and

Judgment Entry concluding that Borkowski “***has established reasonable grounds for the



continuance of these proceedings and his application for leave to proceed is denied***.”
(Appx. P. 50-52). The Court of Appeals had erred to the prejudice of Borkowski because he
had set forth reasonable grounds for the continuance of the proceedings because the removal
statute, 28 U.S.C. §1446, provides thét a State court is not to proceed after a Petition for
Removal, “unless and until the case [is] remanded,” because of the preceding statement of
facts. 1d.

On July 14, 2004, in Humbert, et al. v. Borkowski, et al., Fulton County Court of
Appeals Case No. F-04-012, the Sixth District Court of Appeals issued a Decision and
Judgment Entry finding that Borkowski’s “***motion for reconsideration is not well-taken and
the same is hereby denied*** > (Appx. P. 53-54).

On_ October 27, 2004, in Humbert, et al. v. Borkowski, et al., Ohio Supreme Court Case
No. 04-1175, this Court issued an entry declining to accept jurisdiction to hear the case due to
“the appeal as not involving any substantial question and denying the Appellee’s motion for
stay of the Court of Appeals Judgment (Fulton County Court of Appeals; No. F04022). (Appx.
P. 55-56).

On February 7, 2005, the Honorable Judge Robert C. Pollex disqualified himself from
the underlying cases, without considering or ruling on the merits of the Appellee’s valid Cross-
claim filed in that Court on June 4, 2002. (Appx. P. 57). On March 3, 2005, Appellant Judge
Abood sitting by special assignment was assigned to Case No, 01-CV-000274 (05JA0478).

On May 6, 2005, in Borkowski v. Borkowski, Fulton County Court of Appeals Case No.
F-04-020, unreported the Sixth District Court of Appeals issued a Decision and Judgment
Entry reversing the judgment of the Fulton County Court of Common Pleas and remanded the

case to Appellant Judge Abood for further proceedings consistent with its Decision because the

10



removal statute, 28 U.S.C. §1446, provides that a State court is not to proceed after a Petition
for Removal, “unless and until the case [is] remanded,” so this Court must enforce it. (Appx. P.
40-46). As Borkowski had previously informed Judge Aboéd the Court of Appeals found that
the removal Petition divésted the trial court of jurisdiction from fhe time Borkowski filed it
until approximately twelve days later when the Northern District of Qhio rejected it, thus, the
trial court’s judgment entries issued during the period from the time the notice of removal was
filed on May 12, 2004, until the case was remanded back to the trial court on May 24, 2004
were void. Consequently, the trial court’s and the court of appeals decisions which were issued
during that period are void too. (Appx. P. 40-46 & 58-63).

On August 23, 2005, Appellee Borkowski filed a legally valid complaint against Judge
Abood, in the Lucas County Court of Common Pleas. (Appx. P. 64-66). On February 28,
2006, Appellant Judge Abood was assigned to hear a case for trial judge Michael Kelbley of
Seneca County (06JA0678) and on January 28, 2005 Appellant Judge Abood was assigned to
hear a case for Justice Cupp of the 3™ Dist. Court of Appeals (05JA0338). On August 30,
2005, Judge Richard M. Markus was assigned to hear a case for Judge Wittenberg of the Lucas.
County Court of Common Pleas (05JA2068) and on September 19, 2005, Judge Richard M.
Markus was assigned to hear a case for Judge Wittenberg (05JA2153) a judge who was
‘initially assigned to Appellee’s case, in Lucas County Court of Common Pleas Case
05CV04894, which is currently under consideration by this Honorable Court. Appellee
certifies that this constitutes a conflict of interests. On September 29, 2006, the Honorable
Charles D. Abood disqualified himself from the underlying cases, without considering or
ruling on the merits of the Appellee’s valid Cross-claim filed in that Court on June 4, 2002.

(Appx. P. 68).

11



On December 4, 2006, the Honorable Judge Kelbley of the Lucas County Court of
Common Pleas (05JA1831) stayed the proceedings in the underlying action (05CV04894)
pending resolution in this Court and on January 8, 2007, the Honorable Judge Linda Jennings
of that Court was assignéd to that case due to the fact that Judge Kelbley assignment to the
cases in that. Court ended at the end of December, 2006,

. On January 8, 2007, the Honorable Judge Richard M. Markus was assigned to hear
Appellee’s cases (OTJAO467). No further actions were taken by Appellant Judge Abood or the
Fulton County Court of Common Pleas consistent with the Court of Appeals Decision of May
6, 2005, until the Honorable Judge Richard M. Markus, presiding by assignment as Visiting
Judge, issued a Status Conference Order(s) on February 27, 2007, which included making a
determination on a cross-claim was never filed in Case No. 03CV000330, so it was clearly
erroneous and unreasonable, granting Appeliee’s September 29, 2006, request to file a motion
to vacate its Court order confirming the sheriff’s sale, etc. and issued an Orders on March 14,
2007 denying leave to file reply to voluntary dismissal, to file pleading to remove fraudulent
power of attorney, to vacate judgments entered on March 15, 2004 & April 29, 2004, denying
applicant’s request to file a new lawsuit against twenty-five Defendants, and granting
Borkowski leave to file documents for the probate of Bertha Borkowski Stewart’s estate, etc.
See, State ex rel. A.J. Borkowski, Jr., v. Judge Richard M, Markus, et af. Case No. 2007-0564,
Complaint at appended pages 15-59 as filed with this Court on 03-29-2007. (Appx. P. 69),

In the Complaint, Appetiee sought a relief from Orders made by Judge Markus as a
result of the March 14, 2007 Judgment Entries because jnter alia they were not consistent with
the Court of Appeals May 6, 2005 Decision findings that the removal statute, 28 U.S.C. §1446,

provides that a State court is not to proceed after a Petition for Removal, “unless and until the

12



case [is] remanded,” (Appx. P. 58-63 & 69). Consequently, the trial court’s and the court of
appeals’ decisions which were issued during the period of 05-12-2004 to 05-24-2004 are void
for all the preceding reasons. Id. Therefore, Appellee respectfully requests that this Court find
his Answer to Proposition of Law No. 1 well-taken and affirm the judgment of the Lucas
County Court of Appeals of September 22, 2006 and reverse the Judgment that dismissed his
compfaint with prejudice finding that the complaint failed to state a claim upon which relief
can be granted because Judge Abood was absolutely immune from liability for these judicial
acts, which were effected within his jurisdiction for immunity purposes. Id. Accordingly, this
Court should issue a judgment consistent the Court of Appeals with its Decisions of May 6,
2005 & September 22, 2006 because the removal statute, 28 U.S.C. §1446, provides that a
State court is not to proceed after a Petition for Removal, “unless and until the case [is]
remanded,” (Appx. P. 40-46 & 58-63).

On April 24, 2007, in State ex rel. Borkowski v. Judge Markus, et al. Case No. 2007-
0564, this Court issued an Entry denying Relator-Appeliee’s Motion for Stay of all Opinions
and Orders issued by Judge Markus in the Fulton County Court of Common Pleas; granted
Borkowski’s application for dismissal of all Respondents except for Respondent Attorney
Shaffer and further found that the cause remains pending with respect to Respondent John
Shaffer. (Appx. P. 69).

Lastly, Borkowski claims that the Court of Appeals denial of his appeal that announced
that “***This Court’s determination on the motion to declare a vexatious litigator will have no
effect on the Final Judgment Entry ***” violated his right to due process since the trial court
failed to consider his cross-claim of June 4, 2002 or to dismiss it, with or without prejudice he

cannot file a new complaint and receive due process in that case. (Appx. P. 1-69). As such,
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Borkowski claims that Appellant Jjudge Abood is liable for $1,000,000.00 due to Judge
Abood’s “negligence, acting in bad faith, and acting in cleaf absence of all jurisdiction, and
thus asks this Court to issue an order directing that Judge Abood to refrain from disposing of
his assets and to grant any other appropriate relief that it deemed proper and just as demanded
for in his August 23, 2005 Complaint filed in the Lucas County Court of Common Pleas
against Appellant Judge Abood.. (Appx. P. 64-66).

Pursuant to the legal provisions of S. Ct. Prac. R. VI, Section 3(A), the Appellee is
permitted to file an Answer Brief to Appellant’s merit brief which was filed herein on April 20,

2007, within 30 days of its filing in this matter. As such, the Appellee now files his timely
Answer Brief to Appellant’s merit brief which was filed herein on April 20, 2007, or within 30
days of its filing in the above-captioned case as required by the preceding rule.
ARGUMENT

ANSWER TO PROPOSITION OF LAW NO. 1;

Judge Abood’s challenged judicial actions-which occurred after Borkowski filed

his Petition for Removal, but before it was ultimately rejected-were not protected

by judicial immunity because Judge Abood lacked proper jurisdiction.

1. TRIAL COURT’S IMPROPER DISMISSAL ORDER

It is a fundamental principle of jurisprudence that a court must have subject matter
jurisdiction in order to act. Any action taken by a court that lacks subject matter jurisdiction is
void.

In Ohto, judicial power is vested in the several courts under Section 1, Article IV of the
Ohio Constitution. That constitutional provision provides as follows:

“The judicial power of the State is vested in a supreme court, court of appeals, court of

common pleas and divisions thereof, and such other courts inferior to the supreme court
may from time to time be established by law.” (Emphasis supplied.)
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In like manner, Section 4, Article IV of the Ohio Constitution provides and limits the
authority and power of a common pleas court to those “justifiable matters and such power of
review of proceedings of administrative officers and agencies as may be provided by law.”
(Emphasis supplied).

The General Assembly, the legislative body authorized by Article II of the Ohio
Constitution, has the power to make the laws. Courts do not have the power to make laws.
Certainly, this Court has no power to enact or make laws.

For all of the foregoing reasons set forth in the Statement of Facts and this argument, or
answer brief the Appellee urges this Court that this Court should have not accepted to hear this
case and should have dismissed the appeal as frivolous because it does not involve any
substantial constitutional question or public or great general interest (Appellant’s Appx. P. 1-
3). Accordingly, Appeliee Borkowski respectfully requests that the complete record for Fulton
County Court of Common Pleas Case Nos. 01CV000274, 03CV000330, 04CV0000018,
04CV000091, and 07MISCO0006 be sent to this Court, so that this Court can determine
whether the judges assigned to the above said cases by this Honorable Court has failed to
perform any of their duties complained of in this matter.

Nevertheless, Apﬁellee Borkowski will respond and submits that he reasonably believes
that this Court should reverse the earlier decision that denied his Notice of Lis Pendens and
dismissed his complaint with prejudice because the removal statute, 28 U.S.C. §1446, provides
that a State court is not to proceed after a Petition for Removal, “unless and until the case [is]
remanded.” Id. Appellee sought monetary relief of $1,000,000.00 from the Appellant, Judge
Abood due to Judge Abood’s “negligence, acting in bad faith, and acting in clear absence of all

jurisdiction, and asked the trial court to issue an order directing that Judge Abood to refrain
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from disposing of his assets and to grant any other appropriate relief that it deemed proper and
just. (Appx. P. 40-46 & 64-66).

The tral court had lawful jurisdiction to consider the Appellee’s case. Id. As a matter of
law, the trial court should have determined that Appellant Judge Abood lacked subject matter
jurisdiction in order to act in the eviction proceedings on May 13, 2004 (Appellant Supp.
Appx. P. 1-20}, and that any action taken by him from 05-12-2004 to May 24, 2004, when it
lacked subject matter jurisdiction was void. (Appx. P. 40-46 & 58-63). Therefore, the
Appellant’s 09-12-2005 (Appellant’s Supp. Appx. P. 21-27) motion to dismiss must be
overruled;, and the Appellee’s 9-13-2005 (Appellant’s Supp. Appx. P, 28-51) motion for
summary judgment on his complaint and request for sanctions, and other motions pending
before its 12-01-2005 (Appellant’s Supp. Appx. P. 62-63) decision was rendered must be
granted (Appellant’s Appx. P. 12-13). Id.

The Lucas County Court of Common Pleas had subject matter jurisdiction over
Appellee’s claims for monetary damages, and could consider the Appellee’s claims, the
Appellant, Judge Abood is not entitled to immunity from civil claims for judicial actions taken
in the clear absence of all jurisdiction. 1d. Hence, the Appellant was not entitled to dismissal of
Appellee’s lawsuit because the action taken by him from 5-12-2004 to 5-24-2004 when he
lacked subject matter jurisdiction was void and because there is not a complete and absolute
defense to Appellee’s valid claims. Id.

Appellee urges this Court that Judge Abood’s attempt to appeal this case is barred by
the doctrine of res judicata and that he is not entitled judicial immunity because he acted in the
clear absence of all jurisdiction because the removal statute, 28 U.S.C. §1446, provides that a

State court is not to proceed after a Petition for Removal, “unless and until the case [is]
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remanded,” and thus, he erred in continuing to rule after Borkowski filed that Petition for
Removal. See, Borkowski v. Borkowski, (Decision of May 6, 2005), Fulton County Court_ of
Appeals Case No. F-04-020, unreported. {(Appx. P. 40-46 & 58-63). The parties to the eviction
proceedings are the same, Judge Abood presided in that case without subject matter
jurisdiction or continued to rule after Borkowski filed his Petition for Removal on May 12,
2004. 1d. Therefore, Appellee respectfully requests that this Court find his Answer to
Proposition of Law No. 1 well-taken and affirm the judgment of the Lucas County Court of
Appeals of September 22, 2006 and reverse the Judgment (Appellant’s Supp. Appx. P. 64-67)
that dismissed his complaint with prejudice finding that the complaint failed to state a claim
upon which relief can be granted because Judge Abood was absolutely immune from lability
for these judicial acts, which were effected within his jurisdiction for immunity purposes. Id.
Therefore, this Court can determine whether the trial judge has failed to perform any of his
duties in this matter. Id.

Accordingly, this Court should issue a judgment consistent the Court of Aﬁpeals with
its Decisions of May 6, 2005 & September 22, 2006 because the removal statute, 28 U.S.C.
§1446, provides that a State court is not to proceed after a Petition for Removal, “unless and
until the case fis] remanded,” Id. (Appellant’s Appx. P. 4-11 & Supp. Appx. 6-11) However,
this Court should determine that Judge Abood proceeded in the underlying eviction matter in
the clear absence of all jurisdiction on May 13, 2004, because the removal statute, 28 U.S.C.
§1446, provides that a State court is not to proceed after a Petition for Removal, “unless and
until the case [is] remanded.” See, Borkowski v. Borkowski, (Decision of May 6, 2005), Fulton
County Court of Appeals Case No. F-04-020, unreported and Appellant’s Supp. (Appx. P. 12-

18). Id. Consequently, the Appellee asserts that these preceding assertions are proper for the
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purposes of determining whether Judge Abood erred in continuing to rule after Borkowski filed
that valid Petition for Removal and whether he has absolute judicial immunity when he has
acted in the clear absence of all jurisdiction on May 13, 2004 and on May 21, 2004. 1d. See,
Borkowski v. Borkowski, (Decision of May 6, 2005), Fulton County Court of Appeals Case No.
F-04-020, unreported. Id.

Therefore, Borkowski’s claims to res judicata and Borkowski claims that Appellant
Judge Abood is liable for $1,000,000.00 due to Judge Abood’s “negligence, acting in bad faith,
and acting in clear absence of all jurisdiction, and request that this Court to issue an order
directing that Judge Abood to refrain from disposing of his assets and further request to grant
any other appropriate relief that it deemed proper and just as demanded for in his August 23,
2005 Complaint filed in the Lucas County Court of Common Pleas against Appellant Judge
Abood is adequate and appropriate under these circumstances. See, R.C. 9.86, also see, (Appx.
P. 40-46 & 58-63). The Sixth District Court of Appeals’ May 6, 2005 & September 22, 2006,
Opinions and Judgment Entries and Borkowski’s 08-23-2005 Complaint without attachments
are filed with this Answer Merit Brief as a dispositive to Appeilant’s Merit Brief previously
filed in this case on April 20, 2007 (Appellant’s Appx. 4-11 and Supp. Appx. P. 1-69) . Id.

Judge Abood acted in the clear absence of ali jurisdiction on May 13, 2004 & May 21,
2004 and he has no immunity protection because the removal statute, 28 U.S.C. §1446;
provides that a State court is not to proceed after a Petition for Removal, “unless and until the
case [is] remanded,” and he continued to preside on those dates before the case was actually
remanded back to him. Id. Appellee submits that his interests in the subject real property or
rights are legally protected by the Last Will and Testament executed in 1993, by Bertha

Borkowski Stewart, which left most of her estate, including the parcel of real property located

18



at 13613 State Route 66, Fayette, Ohio 43521 to Appellee Borkowski. based upon the
preceding reasons. (Appx. P. 69). Id. |

Furthermore, Appellee submits that each and every one of the above case-laws all
except the Wilson v. Nue (1984), 12 Ohio St. 3d 102, 103 and Borkowski v. Borkowski,
(Decision of May 6, 2005), Fulton County Court of Appeals Case No. F-04-020, unreported,
cases are inapplicable or otherwise invalid because they do apply to the civil context of this
appeal as many of the cases that are cited by the Appellant or its iegal counsel applies to the
criminal expects/intent of the cases cited above and tﬁus they do not involve even the meager
portion -of the circumstances involved in the instant appeal. This is a civil action and not a
criminal action. The reason for this assertion is that the removal statute, 28 UU.S.C. §1446,
clearly provides that a State court is not to proceed after a Petition for Removal, “unless and
until the case [is] remanded,” Id. To act contrary, to this clearly valid statutory provision
would be acting beyond or above the law, in the absent of all jurisdiction and in violation of
clear public policy or precedent cited in this answer brief How can judges expect other
individuals to follow the precepts or principles of the law, when they do not even follow other
superior courts statutory provisions or the laws of this State or this Country? Do as I say do
but do not do as I do, Appellee guess that this is the answer to this query. As previously stated
by Senator Gillimore no one is above the law, certainly Judge Abood is not. Therefore, Judge
Abocod absolute immunity was lost and the Court of Appeals valid decisions must be permitted
to stand on their own merits or precedent. Id.

This Court clearly held in Wilson v. Nue (1984), 12 Ohio St. 3d 102, 103, that a judge
loses his judicial immunity in circumstances where he loses jurisdiction to proceed over a case,

Id. This is exa_ctly what has occurred in the underlying case. Id. Accordingly, the Appellate

19




Court’s holding in Borkowski v. Borkowski, (Decision of May 6, 2005), Fulton County Court
of Appeals Case No. F-04-020, unreported and this Court’s definitive holding in, Wilson v. Nue
(1984), 12 Ohio St. 3d 102, 103 were legally correct and to depart from the clear valid case-
law or to act contrary to the statutory provisions set forth herein would be saying to every court
in this State that it is okay not to comply with the legislative intent and to act contrary or above
the law.

Finally, this Court should conduct a hearing in open court at which Fremont Tnvestment
and Loan and U.S. Bank or their legal counsel can show cause why this Court should not cite
either or both of them for criminal contempt pursuant to R.C. 2705.02(A) and (B); and R.C.
2923.03,

At the same hearing, this Court should determine whether Fremont Investment and
Loan and U.S. Bank or their legal counsel engaged in frivolous conduct in violation of R.C.
2323.51 or whether to refer such matter to Disciplinary Counsel for pursuing a protracted
paitern of frivolous conduct in violation of R.C. 2323.51 and other applicable legal provisions
by preparing and filing of each pleading or motion that this Court and the underlying courts
decided after April 1, 2002/February 20, 2004 and by preparing and filing of filings to either
appeal or respond to matters on appeal from each of those decisions in order to solely harass
the Appellee Borkowski in which they knew that they had no standing to pursue, (Appx. P. 1-2
& | 18-21). (See, appearance docket maintained at
http://mail fultoncountyoh.com/pa/pa.urd/PAMWE530).

Copies of the transfers from Fremont Investment and Loan and U.S. Bank or their legal
counsel attests to the fact that neither of them had standing to pursue a protracted pattern of

frivolous conduct in violation of R.C. 2323.51 and other applicable legal provisions by
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preparing and filing of each pleading or motion that this Court and the underlying courts
decided after April 1, 2002/February 20, 2004 and by preparing and filing of filings to either
appeal or respond to matters on appeal from each of those decisions in order to solely harass
the Appellee Borkowski. (Appx. P. 1-2 & 18-21).

For the foregoing reasons, this Court has authority to hear Appellee’s case. Therefore,
Appellee’s complaint must be sustained and the Sixth District Court of Appeals decision must
be affirmed pursuant to S. Ct. Prac. R. VI, Sec. 3(A) and other applicable legal provisions. All
other motions filed by Appellee must be granted. Costs must be borne by the Appellant.

CONCLUSION

For the foregoing reasons, this Court has authority to hear Appellee’s case(s).
Therefore, Appellee’s complaint must be sustained and the Sixth District Court of Appeals
decision must be affirmed pursuant to S. Ct. Prac. R. VI, Sec. 3(A) and other applicable legal
provisions. All other motions filed by Appellee must be granted. Costs must be borne by the
Appellant. Accordingly, Appellee respectfully requests that this Honorable Court grant any and
all other relief that this Court shall deem proper

Respectfully submitted,

Q) LBokoesbif b,

&T. Borkowski, Ir., ngellee, Pro-se
PO. Box 703

Fayette, Ohio 43521

Tel: 419 237.7017
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CERTIFICATE OF SERVICE

This is to certify that on May _3:5 2007 a true copy of this Answer Merit Brief was
served, by via U.S. Mail, upon George D. Jonson, Esq., Linda L. Woeber, Esq., Kimberly
Vanover Riley, Esq., (Counsel of Record), MONTGOMERY, RENNIE & JONSON 36 East
Seventh Street, Suite 2100, Cincinnati, Ohio 45202, Counsel for Appellant-Respondent the

Honorable Judge Charles D. Abood.
) Crborwsb [ L.

A.Lf.hBorkowski, Ir., Apgellee, Pro-se
P.O. Box 703
Fayette, Ohio 43521 '
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Merch 15, 20402

JENRIFER BOREOUWSKI
13613 STATE ROUTE &b
FAYETTE QB 43521

Re: Losn Bumber: 5000029425

Property Address: 13613 STATE ROUTE &6
FAYETTE OB 43521

.

NOTICE OF ABEIGHMENT, SALE,OR TRANEFER OF SERVICING RIGHTS

You are hereby notified that the servicing of your first mortuzags lcen,
that is, the right to collect payments from you, hes been assigned,
sold, or transierred from FTremont Invesiment & ioan to Fairbsnks
Capital Corp., eifective April 1, 200D2.

The assignment,ssle or transfer of the servicing of your first mortgage
loan does not affect any term or condiiion of the mori gage instrumenis,
other thsn terms directly related to the servicing of your oan.

Except in linited circumsiances, the law requires that your present
servicer send you this notice no later than 15 days before the
eifective date of transier Or at closing. Your new servicer must also

send you this notice no later than 15 days after this effective date
or at closing.

Your present servicer is Fremont Investment © Loan. If you have

any guestions relating to the transfer of servicing from yOL-— present
serviver, ©all the Customer Service Center between 5:30 a.tm. and
5:00 p.m., P3T, Mondzy through Friday. Thes nomber isg (8 J) TiE-7511.
This is a8 toll free pumber.

Your new servicer is Falrbanks Capital Coro.
The business address for your nsw servicer is:
F.O. Box 1900, Hatboro, PR 18040.

The payment address for your new servicer is:
Remittance Processing
P.D. Box 78157, Phoenix, A% B5062-9157

If you heve any guestions relating to the transfer of servicing to your
your mew servicer, cell the Fairbanks Capitel Corp. Customer Service
Department toll free at {BO0) 258-2602, between 7:00 z.m. fto 8:00 p.m-.,
EST, Mondav through Firdey and Ssturday betyesn §:00 a.m. Lo 5:00 n».m.

(Cver)
174 Nonte Rayeaview Prive [Awavew, $A oefok

danbzr FDNC | Serving our ceslons: sinee 1957

By |
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‘* INVESTMENT & LOAN
{continued)

The dete that your present servicer will stop accepting payments from
you is March 30, 2002. The date your new servicer will star:
sccepting payments from you is April 1, 2002. Send a1l payments

due on or after that date to your new servicer. kny avtomsiic drafting,
ECH egervice will also be cancelled as of March 30, 2002. If you are
interested in setting up this autometic drait/aCH method with your

new servicer, please contact the Custemer Service Department after the
transfer date.

You should be aware of the following information, whick is s&t out inm
more detail in Section € of RESPA (12 U.5.C. 2505):

During the 60-day period following the effective dsie 0i the transier

of the loan servicing, a loan payment received by your old servicer .
before its due date may mot be treated by the new. loan servicer &s

iate, and a late fee may oot be imposed upon you.

~.

Secitiom £ of REEPA {12 U.5.C.2605) gives certain consumer rights. If
you send a Ygualified written reguest® to your servicer copcerning the
servicing of your lpzn, your servicer must provide you with a written
acknowledgment within 20 business days of xeceipt of your raquest.

A Tgualified written requesi® is a writtem correspondence, other than
notice on a payment coupcn or other payment medivm supplied by the

servicer, which inciudes your pame and account number, end the reason

for the reouest.

¥ot later than 60 Business Days after receiving your reguesi, your
Servicer must make sppropriate corrections to your account and must
provide you with a written clarification regarding any dizpute.
During this 60 Businpess Day pericd, your Servicer may moi provide
informatlon to & coasumer repdbriing agency torrerning any cverdue
payment related to such period or gualified written regquest. However,
this does not preveni the Servicer from initiating foreclosure if
proper grounds exist uwnder the mortgage documenis.

A Business Day is a day om whick &
are open to the public for caryying on

he pffices of the business entity —
[= C =)
business Iuanciions.

vbstzntially 211 of iis

Bectipn 6 oi RESPA-~2lso provides for damages 2nd costs For individuzlis
or classes of individuale in circwmstances where servicers are Shown
to have wvieolaied the requirements of the Bection. ¥You shouid seek
legal advice if you believe your righis heve been violzted.

Sincerely,
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IN THE COURT OF COMMON PLEAS OF FULTON COUNTY, OHIO
Case No. 01-CV-274

William K. Humbert, et al.,
Plaintiffs, Hon Robert C. Pollex
(By Assignment)
Vs, .
ORDER ON PENDING MOTIONS
Jenmifer M. Borkowskd, et al,
JUDGMENT ENTRY -

Defendants.

This matter is now before the Court on several motions filed by the parties, The
Court notes that these motions are only the latest in a series of motions filed in this quiet
title action. Consideration of the motions has been delayed due to service issues and A.J.

Borkowski’s filing of a notice of appeal which was subsequently dismissed for lack of 2

final appealable order.
On Angust 15, 2002, Plaintiffs filed 2 motion for summary judgment asking the

Court to quiet title fo the property in their name, subject to the interest of Defendant

Jennifer Borkowski.
On August 15, 2002, Fremont Investment & I.oan also filed a motion for

summary judgment asking the Court to quiet title to the property in the name of Jennifer
,Borkowski; that A.J. Borkowski has no interest in the property; and that Fremont

Savings and Loan has a valid first mortgage in the property.
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On Aungust 20, 2002, Jennifer Borkowski filed a motion for summary judgment on
her counterclaim and cross-claim asking the Court that title to a portion of the real estate
at issue be quieted in her name and that she be declared the mortgagee of the first
mértgage on the property.

The three separate motions for summary judgment do not present conflicting
issues or interests. All motions request a decree quicting title and respecting each other’s
interests. When reviewing motions for summary judgment, the Court must determine
that: (1) no genuine issue of material fact remains to be litigated, (2) the moving party is
entitled to judgment as a matter of law and (3) after considering the evidence most
strongly in favor of the non- moving party, reasonable minds could come but to one
conclusion and that conclusion is adverse to the party against whom the stmmary

judgment motion is made. Civ.R. 56(C).
The facts in this case are not in dispute. A.J. Borkowski conveyed the property

and received the benefits of such conveyance. The Plaintiffs and Jennifer Borkowski
* were innocent bona fide purchasers of the properties described in the complaint. They
paid fair market value for the parcels. Similarly, Fremont Investment & Loan acquired
its mortgage in good faith and for value. Thercfore, the equitable doctrines of estoppel,
ratification, and after-acquired title defeat A.J. Borkowski’s opposition to the motion for
summary judgment. See, Hampshire County Trust Co. v. Stevenson (1926), 114 Ohio St.
1, 150 N.E. 726. Title should be quieted in Plaintifis’ names subject to the interests of
Jennifer Borkowski and Fremont Investment & Loan.

On October 24, 2003, Defendant A.J. Borkowski filed a motion for summary

judgment. On November 17, 2003, Defendant Fremont Investment & Loan filed a

Ao




JOURNALIZED__ —
VoL _ﬂpgi
motion to strike A. J. Borkowski’s motion for summary judgment. The Court has set an
explicit cut-off date for the filing of summary judgment motions. Defendant A.J.
Borkowski filed his motion for summary judgment 14 months past the deadline. The
Court will not consider A J. Borkowski’s motion for summary judgment.
On October 27, 2003, Defendant A. J. Borkowski filed a Civ.R. 60(B) motion to
vacate the judgment entered against him on July 21, 2003. The Cotut does not find any
grounds to vacate the judgment. There are no facts to support the allegation of newly
discovered evidence. The transcript from a hearing on June 12, 2002 submitted by
Defendant A.J. Borkowski does not constitute newly discayvered evidence that would
warrant setting aside this Court’s judgment. Defen&ant A.J. Borkowski is not entitled to
have the judgment against him vacated.
On October 29, 2003, Defendant A.J. Borkowski filed a motion for leave to
amend his cross-complain-t to include the claim of spoliation of evidence, The record
reflects that A.J. Borkowski’s cross-complaint was djsmi§sed/sticken from the record by

judgment entry dated March 3, 2003. There is no cross-complaint that may be amended.

Therefore, the motion must be denied.

On November 10, 2003, Defendant A.J. Borkowski filed a motion Eor default
judgment against Plaintiffs and Defendants on the cross-claim and claim for spoliation of
evidence. The Court finds no legal basis to support this motion. The cross-claims ;v'ere
filed out of rule and were eventually dismissed and stricken from the record. There is no
pending cross-claim or claim for spoliation of eﬁdence on which default may be granted.

On November 21, 2003, Defendant A.J. Borkowski filed 2 motion for leave to

amend his cross-claim to includs as parties I.T. Stelzer, Esq. and John Shaffer, Esq. For
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the reason that there is no pending cross-claim to amend, the Court finds this motion not

well taken and that it should be denied.

On November 26, 2003, Defendant Fremont Investment & Loan filed a motion
for sanctions against Defendant A.J. Borkowski for filing frivolous motions. Based on
the plethora of motions filed by Defendant A.J. Borkowski lacking in legal justification,
the Court finds that his actions have risen to the level of abuse as to merit sanctions. The
one that deserves the most discussion is his motion for default judgment on his cross-
claim. The cross-claim was filed without prior leave of Court and it was subsequently
stricken from the record. After the Court’s dismissal of the cross-claim, Defendant A.J.
Borkowski still proceeded to file separate motions to amend the cross-claim and for

default on the cross-claim. Not only does this act muddy the issues, it is almost akin to

contempt of court. Moreover, counsel kas been forced to incur additional fees.

“Therefore, imposition of sanctions is warranted,

ORDER
IT IS THEREFORE ORDERED, ADJUDGED, AND DECREED that:

1.  Plintiffs’ motion for summary jud gment on their claims o quiet title to
the properties described in their complaint filed on December 5, 2001 is granted.
_ 2. Defendant Fremont Investment & Loan’s motion for summary judgment is
granted, -

3. Defendant Jenmifer M. Borkowski’s motion for summary judgment on ber
counterclaim and cross-claim is granted.

4.  Defendant A.J. Borkowski’s Civ.R. 60(B) motion to vacate this Court’s
July 21, 2003 judgment entry is denied.

5. Defendant A.J. Borkowski’s motion to amend his cross-complaint is
denied.

fpon S 6
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6. Defendant A.J. Borkowski’s motion for default judgment against Plaintiffs
and Defendants is denied.

T Defendant Fremont Investment & Loan’s motion to strike A.J.
Borkowski’s motion for summary judgment is granted. A.J. Borkowski’s motjon for
summary judgment is stricken from the record.

8. Defendant A.J. Borkowski’s motion for leave to amend his cross-claim is
denied.

9. Defendant Fremont Investment & Loan’s motion for sanctions against
defendant A_J. Borkowski is granted, and A. J. Borkowski is ordered to pay Fremont
Investment & Loan’s attorney fees in the amount of $450. '

Court costs are assessed against Defendant A.J. Borkowski.
A final judgment entry quieting title in the Plaintiffs, without prejudice to Jennifer
Borkowski and Fremont Investrment & Loan’s interests, shall be entered on presentation

of a formal writter judgment by Plaintiffs’ counsel and the approval and signature of the

same by the Court.
IT IS SO ORDERED.
bert C. Pollex, Judge
(By Astignment)
CERTIFICATION
This is to certify that on , 2003, the undersigned delivered or

sent by fax or mail a copy of this Order to: A.J. Borkewski, 13613 State Route 66,
Fayette, OH 43521; John T. Stelzer, Esq., 216 South Lynn St., Bryan, OH 43506; Kyle
Silvers, Esq., 1776 Tremainsville Rd., Toledo, OH 43613; Bradley Toman, Esq., 1370
Ontario St., Suite 1700, Cleveland, OH 44113; Paul Kennedy, Esq., 123 Courthouse
Plaza, Wauseon, OH 43567, Amber Borkawski, 13613 State Route 66, Fayette, OH
43521.
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IN THE SUPREME COURT OF OHIO

WILLIAM K. HUMBERT. ET AL. : CASE NO. 01CV00274
PLAINTIFF ; FULTON COUNTY

V.

JENNIFER M. BORKOWSKI, ET AL. : S.C.NQ. 03-AP-111
DEFENDANTS : ENTRY

This affidavit of disqualification was filed by A.J. Borkowski seeking the disqualification
of Judge Robert Pollex from further proceedings in the above captioned case.

Affiant asserts that Judge Pollex should be disqualified from the underlying case because
of his rulings in the underlying matter, his attempt to “gag” affiant by preventing him from
discussing a disciplinary case that involved counsel for the plaintiffs, and alleged ex parte
communications. In all respects, Judge Pollex denies any bias or prejudice toward affiant.

With regard to the alleged ex parfe communication, I have held that the question, in
affidavit of disqualification proceedings, is not whether the communication was contrary to the
Code of Judicial Conduct, but whether the communications demonstrate a bias or prejudice on
the part of the judge. To satisfy this test, the communications must have been initiated by the
judge or address substantive matters in the case. Inre Disqualification of Reid (November 30,
1595), 95-AP- 1=56, unreported. Also see, /n re Disqualification of Aurelius (1996), 77 Ohio
St.3d 1254. Moreover, the allegations must be substantiated and consist of something more than
hearsay. /n re Disqualification of Cacioppo (1996}, 77 Ohio St.3d 1245, Alsosee, In re

Disqualification of Bruening (October 5, 1996), 96-AP-147, unreported, fn re Disqualification of

Frex. g




Deleese (March 1, 2000), 00-AP-021, unreported, and In re Disqualificution of O 'Farrell
{2001}, 94 Ohio St.3d 1226.

The materials submitted by affiant do not contain any specific allegations as to the nature
of the alleged communicati6ns or reference to the date, time, and place that the alleged
conversations were 1o have occurred. Without additional evidence and in view of the unqualified
denial offered by Judge Pollex, I cannot conclude the allegatidns have merit.

The balance of affiznt’s claims consist of disagreement or dissaiisfaction wilh the judge’s
rulings of law. These bare allegations do not establish the existence of bias or prejudice. See fn

re Disqualification of Murphy (1988), 36 Ohio St.3d 605.

For these reasons, the affidavit of disqualification is found not well-taken and denied.

The case shall proceed before J udge Pollex.

-({
Dated this LS l”ﬂ@ of December, 2003.

)

““THOMAS J. MOYE; —_—
Chaef Justice y

Copies to: Marcia Mengel, Supreme Court Clerk

Honorable Robert Pollex
Mary Gype, Fulton County Clerk of Court
A.]. Borkowski
1. T. Stelzer, Esq.

- Kyle A. Silvers, Esqg.
Amber Borkowski
Paul Kennedy, Esq.
Bradley Toman, Esq.
John Shaffer, Esq.
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IN THE COURT OF APPEALS OF QHIO
SIXTH APPELLATE DISTRICT

FULTON COUNTY

William K. Humbert, et al.  Court of Appeals No. F-03-029

Appeliees Trial Court No. 01-CV-274
V.
Jemnifer M. Borkowski, et al. DECISION AND JUDGMENT ENTRY

Defendants ~ Decided: ,

- .' SAN 06 2004
[A.J. Borkowsli, Jr. - Appellant]
LIE L

Defendant, A. J. Borkowski, has filed &nl appeal from a trial court decision which,

inter alia, grants the motion for surnmary judgn{ent of plaintiffs, William K. Humbert, et

al, This document states: o

“IT IS THEREFORE ORDERED, ADJUDGED, AND DECREED that:
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“1. Plaihtiffs’ mohon for summary judgment on their claims io quiet title to the
properties described in their complaint filed oni December 5, 2001 is granted.

2. Defendant Fremont Investment & Lloan’s moticn for summary judgment is
granted.

]

“3. Defendant Jennifer M. Borkowski’s motion for summary Jjudgment on her
counterclaim and cross-claim is granted. j
“4. Defendant A.J. Borkowski’s Civ.R.I60(B) motion to vacate this Court’s July -

21, 2003 judgment entry is demied.

“5. Defendant A.J. Borkowski’s mo‘cic:ﬂi to amend his cross-complaint is demied.
|

!
“6. Defendant A.J. Borkowski’s motion for default judgment against Plaintiffs

j

and-Defendants i3 depied. i
) ) ) \

7. Defendan’g Fremont Investmeni & Loan’s motion to strike A.]. Borkowski’s

motion for summary judgment is granted. A.J. Borkowski’s metion for summary
judgment is stricken from the record.
“8. Defendant ‘A.J. Borkowski’s motior for leave to smend his cross—cléim i
denied.
“9. Defendant Fremont Investment & Loan’s motion for sanctions against .
defendant A.J, Borkowski is granted, end A_J. Borkowski Is ordered 10 pay Fremont

Investment and Loan’s atiorney fees in the amount of $450.

“Court costs are assessed agajnst Defent%&nt A1, Borkowski.

b
r
i
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“A final judgment entry quisting title in% the Plaintiffs, without prejudice to
Jennifer Borkowski and Fremont ]Investmcnt‘é’z%. Loan’s interests, shall be entered on

presentation of a formal written judgment by Piiaintiffs’ counse] and t‘hc approval and
signature of the same by the Court. ;

“IT IS SO ORDERED.” i

No such entry is contained in the rccord;of this case. Therefore, there is not yet a
final judgment. ‘Sec Brooks v. Orshoski (199.8)3, 129 Ghio App. 3d 386, discretionary
appeal not allowed (1998), 84 Ohio 5t. 3d 145{;5, where the court states:

“The trial court's decision *** is not a ﬁlna] judgment. Where a coust enters an
| order stating that *** [a] party should prepare % Jjudgment entry in accordance with the
court's o-rdér; [it] is an anmoupcement of the cmlLrt's decision and not the court's final
judgment. 5t. Vincent Cr’zariry Hosp. v. Mintz (f 987), 33 Ohio S§t.3d 121, 123, 515 N.E.2d
917; Gibson v. Gibson {1993), 87 Ohio App.3d 426, 433-434, 622 N.E.2d 425" Id. at
393.

This court only has jurisdiction to hear appeals from final orders. See Section
3(BY(2), Article TV of the Obio Constitution.

“Courts of appeals shall have such jurisdiction as may be provided by law fo

review and effirm, modify, or reverse judgments or final orders of the courts of record

i
. , \ o
mferior to the comrt of appeals *¥+.” i

s %
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Accordingly, the court disniisses this ap;lneal at appellant’s costs. It is so ordered.
I

|
A certified copy of this entwry shall constiture the mandate
pursuant to App.R. 27. Bee, also| 6th Dist.Loc.App.R. &4, amended
1/1/88. i

Richard W, Knepper, J.

Meark L. Pietry k_owski._] .

Arlene Singer, J.
CONCUR.
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IN THE COURT OF COMMON PLEAS OF FULTCN COUNTY, OHIO

William K. Humbert, et al., Case No. 01-CV-274
Plaintiffs-,
ORDER GRANTING MOTION
VS, TO VACATE ORDER OF
DECEMBER 5, 2003

Jennifer M. Borkowski, et al.,
Judge Robert C. Pollex
Defandants, (Sitting by Assignment)

This cause came before this Court on the Motion of Defendant A.J. Borkowski,
Jr. requesting this Court vacate its Order of Decernber 5, 2003, due to lack of
jurisdiction pending Defendant’'s Motion to Disqualify filed with the Supreme Court of
Ohia.

QOral arguments having been waived or found unnecessary, the Court reviewed
all pleadings, affidavits and memoranda that have been filed in this cause.

The Court on due consideration finds the motion well taken and that it should be
granted. The Court finds that the Judgment Entries may have “crossed” in the mail with
ihe Motions to Recuse which would terminate the jurisdiction of this Court until the
Motions were decided. Rather than have any question about the Court's Crders, the
Court will grant the Motion to Vacate said Order and wiil not consider any other Motions

/?ﬁoaf,/.’ 17
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or rulings until the Affidavits of Prejudice and Motion to Recuse are decided.
IT IS THEREFORE ORDERED, ADJUDGED AND DECREED, that Defendant's
Motion to Vacate the December 5, 2003, Order be, and hereby is, granted.

XCo

A.J. Borkowski, Jr.

Bradiey Toman,
J.T. Stelzer

Paul Kennedy
Kyle Silvers
Amber Borkowski
John Shaffer

Judge Robert

. Pollex, by assignment

H/o,om rr5



IN THE COURT OF COMMON PLEAS OF FULTON, COUNTY, OHIO

William K. Humbert, et al., : Case No. 01-CV-274
Plaintiffs, : Judge Robert C. Pollex
Vs, : DEFENDANT A.J. BORKOWSKI
: JR. MOTION FOR SUMMARY
Jennifer M. Borkowski, et al, : JUDGMENT ON VALID
: CROSS-CLAIM
Defendants.

Defendant A.J. Borkowski Jr. moves the Court as Follows: That it enter pursuant
to Rule 56 of the Ohio Rules of Civil Procedure a summary judgment in Defendant A.J.
Borkowski Jr. Favor dismissing with prejudice the quiet title action on the grounds that
there is no genuine issue as to any material Facts and that Defendant A.J. Borkowsld Jr.,
is entitled to a judgment as matter of law.

On December 9, 2003, Defendant A.J. Borkowski Jr. filed a motion to vacate
asking the Court quieting title to the property in the name of A.J. Borkowski and that any
and all recordings of the said properties be expunged from the records and to vacate the
Judgment Entry of December 5, 2003 as matter of law. (See, Cross-Claim Hsted as
Exhibit A} Honorable Judge Pollex specifically stated in his order: “IT IS THEREFORE
ORDERED, ADJUDGED AND DECREED, that Defendant’s Motion to Vacate the

December 5, 2003 Order be, and hercby is, granted.” (See, Judgment Entry of

! ,390;,/." /6



01/07/2004 listed as Exhibit B) Accordingly, Defendant A.J. Borkowski’s motion for
Summary Judgment on his cross-claim (06/4/2002) to quiet title to the properties
described in his cross-claim Filed June 4, 2002 must be Found well-taken and granted as
matter of law.

Wherefore, for all the foregoing reasons the Defendant demands that this Court
grant the instant Motion for Summary Judgment pursuant to Civ. R. 56 (C).

Respectfully submitted,

. fonbniahi ). 2 -d

J Borkowski, Jr., }#fendant Pro-Se
13613 state Route 66
Fayette, Ohio 43521
Phone: 419, 237. 2397

CERTIFICATE OF SERVICE

This is to certify that a true copy of Defendant's Borkowski Jr. motion for
summary judgment in the instant case was served on: Judge Robert C. Pollex, Wood at
County Court House, One Court House Square, Bowling Green, Ohio, 43402, Bradley P.
Toman; Esq., For Deft. Fremont Investment & Loan, 1370 Ontario Street, Suite 1700
Cleveland, Ohio, 44113; J. T. Stelzer, Esq., For Plaintiffs Humbert/Ebersole, 216 South
Lynn Street, Bryan, Ohio, 43506., Paul H. Kennedy, Ass. Pros., For Deft. Dennis
Hales, Treasurer, 123 Courthouse Plaza, Wauseon, Ohio, 43567; Kyle A. Silvers, Esq.,
For Def. Jennifer Borkowski, 1776 Tremainsville Road, Toledo, .Ohio, 43613, Amber
Borkowski, Deft., 13613 State Route 66, Fayette, Ohio, 43521, John Shaffer, Esq., 117

West Maple Street, Bryan, Ohio, 43506, via Ist class U.S. Mail this .2/ day of

({‘/@Z%&%%[

AL, Borkowskl Jr., De dant Pro Se

2 Appr 17

January, 2004.




LandAccess -Fulton County - Tract 2004 00144276 7 Page 1 of 1

FULTON COUNTY, OHIO
SANDRA K BARBER, COUNTY
RECORDER

land g
access.com

Tract Indexing: i

Name f (st
Subdiv/City/Village Tmage Inst Type Tile Date Time Volume Page Inst No ns
Condomininm Date

Townships ASSIGN .
Book/Page : g MTG 2/20/2004 10:37:00 0238 0143 2004 00144276 1/6/2004

t Numb . . . .
W O, = Preview = Printable Tiff Image (Multi-page)

Name
File Number Grantor(s) Grantee(s)

e BORKOWSKI JENNIFER M US BANK NA TRUSTEE CSFB

Fulion County FREMONT INVEST & LOAN

Ohio - County Map
USA Map

Property
TOWNSHIP - GORITAM

Qtr: NE  Section: 30  Town: 0009 Range: 0001 Lot: Acres:
RMI: ASSIGN VOL 172 PG 940

Copyright 2000 Affiliated Computer Services, Inc. All rights. reserved.

Frpr /9

httn://www landaccess.comysites/oh/fulton/shared/tract/iract thn?veaar=2004 2 Anrmiimlhoe— A1 & Inne
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ASSTOENMENE OF MORTGAGE R Rgok 228 Page 143 145

RECH ALL MIM nY THERE PRESENTS, that the undersigred, FREMOWT
INVESTHMENT AND LORM, whoss sddesss g 17% M. Riverview Ovive,
Araheldm, Ch §28UY, doos hereby soll, assign, trunsfar and sel ovor
ushe .8, DARE HETIONAL ASSQRIATION, AL TRUSTEE oF (5F8
ABS THUSY SERIES 2001-HE4, whose sddyass iy ofo Fairbanks Caplital
Thrp., &40, Box 1000, Hatbopro, PA LB040, o certain murkgogse foom
Jerindifar M, Sorkowski, an armarcled woman Lo Frasmont Irsestment
and Lean, dated suguss 31, 2001, recorded Haprasnber 10, 2001, in
GEficlal Records Deok 172, fage 349, in the office of Lhe Fulten
Coungy Beourder, togethez with the Promissory Mote sacired rhebely
grgd referred bo thersin: amd all suma of monsy <duwe and o beoose
due therssn, and sacursed by biw following real sshate:

IR WYTHESS WHEREOF, ¥Fremont Invealment and Loan has sat ks

naval this (o  day of 7Y ,mgﬁfc_ . E0UY,

HI0NED AND BURHOSLRLGED Framont Investhent and Loap
[ THE PALIENOR ' .
f‘\
BYES -
Print Hame! {'33:%5 (S
Witness! - ]
Madelng Romos
Botument Control Officny
HBIENED ARD ATENORLEDRED
I¥ THE DREYENCE OF:
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U
R
Pl
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RO238 M0 1LY

FINTE OF
$4.
COUNTY OF mkkwwyr;,m.

Bafore me, o Holiry E’a‘hlic in aod for a-am Cs;wasm:v sng Staka,
petsonally appeared m%-.\xmw NN BE i e iﬂ» 15
af Fromost [ovestmant and  Loath,  Who  acknokiodged He Elgnlng
therent Lo be wheir free and velunbary sey and desyd ard the fvee
aet and deed of seld oorporation,

HHOTESTIMONY WHEREDF, I hove Hersunte subscribed sy nase, &nd
affixed my officlsl seal on the day andyear last aforesaid.

tlcﬂ.ary Puls F 3 m‘fnnm, S{;ﬁ;
NIKOLE SHELTON, Salary Public

§ HatbersBaro, Munigomey Covaly |

{ Bty Commission Expires ey 1, 2006

iz ingtroment wWas prepaied by i,
“Aillen J. Ullman I SR
LERNER, 2aMPSON ¢ ROTREDSE 3;% T
A Legal Profeszional Rssoolation @g Lo
P.i3. Box H480 i s
clnvineacy, 8 45201-5400 R
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Lengl bescriphion RO23FHEO L5
£,

Situated in the Towaship of Qortim, County of Fulton, State of Obio:

A parcel of land belng part of the Norihsastono-quarter (L/4) of Sectian
Thirty (30), Township Nisie (9) Sauthy, Range One (1) Bast, and being myore
prticalarly deseribed as follows:

Commencing at 8 PX. nail found ab ths Southsast coner of tha Northeast
one-quaties {1/4) of Section thirty (30);

Thence Norfherly along the Bast Hue of the Notheast ong-guarter {174} of
Seation thirty (30), said line alzo belng the conter line of State Routs #56,
having an asswrnied beadng of North ane {1 degries, thres (3) minvies, and
Tery (40) second West, 2 distance of (o hundnd furty-one and thirty-tkpee
hundredths (441.33) feae o the TRUE FOINT OF BEGINNING,

Thwace Westerly slong 4 line betng parsllel with the North ing of the South
one-hall (172) of the South one-half (1/2) of the Northeast ane-qatrter {1/4)
of Section thiry (30), having s bearing of South wighty-xins {89} deproes,
forty-edght {(48) minutes, and forty-one (41 seconds West, a Sistance of one
thousand seventaen and forty-five hundredths (1,01 7.45) fbet 0 a0 fron pin
sot;

Thence Nortily slang 2 line being paraliel with the West line of the
Northeast one-guater (1/4) of Seation thirty (30), havlag & beating of North
one (1) dégres, ten {10) minutes, and fortpnine (49) eoconds West, 4
distanca of two bundred twentydwo and rine bundvedibe (222,09) feot to an
iron pin seton the North lins of the South ane-hialf (172) of the South one-
121 (142 of the Nostheast one-quarter (178) of Section thlety (30);

Thence Easterly along the praviously deseribed Hine, having & bearing of
North eighty-uine {89) degrees, Bxty-eight (48) minutes, snd forty-one ($1)
sceands East, ¢ distance of ane thotsand seven md ninety-tos hundredths
(1.071.91) feet to 2 poing located un the Bast ine of the Northeast one-
quarter {1/4) of Section thinty (30);

Thence Southerdy along the previously desaribed line, baving a bearing of

South ene (1) degres, three (3) minutss, and forty (40) seconds Best, o
distance of two bundred twenty-tws and nine hopdredths (222.09) feet to
the TRUE POINT OF BEGINMING,

Algo known as 13613 State Routs 66, Fayehte, Ohio 43521
PN, 18-036320-00.000

Aernt 4
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IN THE COURT OF COMMON PLEAS OF FULTON C(BUi\T’jI“IS;:;r ’O}?[I:O; Ii\:;
U.S. Bank National Assoc. et al, * L | #: ; 1 : ‘5"
Plaintiffs, * Case No. omvoééééd SELE
-VS§- _ * RECUSAL OF
Jennifer M. Borkowski, et al, * JUDGE BARBER
Defendants. | ‘4‘
| LS & =E= % #

It appearing to the Court that Relator-Defendant A.J. Borkowski, Jr. has filed an
Affidavit Requesting Disqualification of the Hon. James E. Barber from presiding in the
within case; and

It appearing that the Hon. James E. Barber should and ought to recuse himself
from presiding over préceedings in the within case; and |

It appearing that the Chief Justice should aséign a Jurist from outside the six
County area of Fulton, Henry, Pﬁtnam, Paulding, Defiance and Williams Counties to
preside over the within case; now therefore,

IT IS SO ORDERED.

cc: Susana E. Lykins, Esq.
Kyle A. Silvers, Esq.
A.J. Borkowski, Jr.

. Hopx
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IN THE COURT OF COMMON PLEAS OF FULTON.COUNTY, OHIO

TRV ETES
Jennifer Borkowski, * WA T
Plaintiff, ' * Case No. 04CV000018
-Vs- . * RECUSAL OF
A.J. Borkowski, #* JUDGE BARBER
Detendant. *
" ¢ * - e

1t appearing to the Court that Relator-Defendant A.J. Borkowski, Jr. has filed an
Affidavit Requesting Disqualification of ther Hon. James E Barber from presiding in the
within case; and

It appearing that the Hon. James E. Barber should and ought to recuse himself
from presiding over proceedings in the within case; and

It appearing that the Chief Justice should assign a Jurist from outside the six
County area of Fulton, Henry, Putnam, Paulding, Defiance a‘ud Williams Counties to
preside over the within case; now therefore,

IT 15 SO ORDERED.

ce: Kyle A. Silvers, Esq. //’
Lﬁﬁ . Borkowski, Jr.
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IN THE COURT OF COMMON PLEAS OF

FULTON COUNTY, OHIO
- 01
William K. Humbert, et al., Case No.BE CV 274
Plaintiffs, HON. ROBERT C. POLLEX
(By Assignment)
VS,

ORDER ON PENDING MQTIONS
Jennifer M. Borkowski, et al., :

Defendants. JUDGMENT ENTRY

This matter comes before the Court on a plethora of pending motions and
following the most recent Decision and Judgment Entry by the Court of Appeals
dismissing Defendant A.J. Borkowski Jr.’s (“Mr. Borkowski™) appeal. There are 25
| outstanding motions and counter-maotions in this action to quiet title. Fourteen of the 25
motions were filed by Mr. Borkowski. Three of those 14 motions were filed in this Court
while Mr. Borkowski’s appeal was pending in the 6”? District Court of Appeals.

Upon due consideraﬁon, the Court finds that all of Mr. Borkowski’s motions are
unfounded and must be denied. The motions, essentially attacking this Court’s prior
decisions in :this case, are either repetitive, out of rule or without any logical or legal

basis. The Court need not encumber this opinion by discussing procedural and
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substantive law on each and every motion. Mr. Borkowski appears to misunderstand and

1gnore the import of the Court’s decisions.
Defendants, Jennifer Borkowski and Fremont Investment and Loan, each filed a

_motion to reinstate the judgment entry of December 5, 2003. That entry was vacated for
lack of jurisdiction pending Mr. Borkowski’s motion to disqualify filed with the Supreme
Court of Ohio. Following the denial of the motion to disqualify and the restoration of
this Court’s junisdiction, Mr. Borkowski filed a notice of appeal of the December 5, 2003
judgment entry. Mr. Borkowski’s appeal was dismissed by the Court of Appeals. With
. authority to proceed, this Court finds the motions for reinstatement well taken and that

they must be granted.

Included in the filings are several motions against Mr. Borkowski for Civil Rule

11 sanctions.  Civil Rule 11 allows for the imposition of sanctions against a pro se
individual who files a pleading or other document with the court, when the individual
knew there were not good grounds to support the allegations or arguments in the

docuiment.

This quiet title action has a lengthy and complicated procedural history. The case
file shows that Mr. Borkowski has filed numerous motions without good grounds.
Defendants Jennifer Borkowski and Fremont Loan & Investment have been forced to
incur additional attorney fees to respond to Mr. Borkowski’s rhotions. The sheer number
and frequency of Mr. Borkowski’s filings indicate not a search for a meaningful
resolution of the issues, but rather, an intent to delay the process. Mr. Borkov._rski’s
inexperience does not justify his repeated disregard for this Court’s orders. The Court

finds Mr. Borkowski’s conduct a willful violation of Civil Rule 1] warranting sanctions.

%

P
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ORDER
Upon consideration of the motions and memoranda submitted, IT IS HEREBY
ORDERED AS FOLLOWS:
1. The two separate motions to Reinstate Judgment Entry of December 3, 2003
filed by Defendant Fremont Investment & Loan on January 27, 2004 and by Defendant
Jennifer Borkowski on January 30, 2004 are hereby GRANTED. The judgment of this

Court as entered on December 5, 2003 is hereby REINSTATED and made a part of this

Order.

2. A.J. Borkowski’s Motion for Contempt Against Judge Robert C. Pollex filed
on December 30, 2003 is hereby DENIED.

3. A.J. Borkowski’s Motion for Summaeary Judgment filed on January 13, 2004 is
hereby DENIED.

4. AJ. Barkowski’s Motion for Declaratory Judgment filed on Jarmary 20, 2004
is hereby DENIED.,

5. A.l. Borkowski’s Motion for Findings of P act and Conclusions of Law filed on
January 27, 2004 is hereby DENIED.

6. ‘A.J. Borkowski’s “Motion to Strike Fremont Investment & Loan’s Motion to
Reinstate December 5, 2003 Judgment Entry” filed on January 27, 2004 is hereby

DENIED.

ﬂﬂwfz; F 26
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7. A.J Borkowski’s “Motion to Strike Fremont Investment & Loan's Brief in
Opposition to AJ Borkowski’s Motion for Summary Judgment” filed on January 27, 2004
is hereby DENIED.

8. A.J Borkowski’s Motion for Summary Judgment on Valid Cross-Claim filed
on January 27, 2004 is hereby DENIED.

9. A.J. Borkowski's “Mation to Vacate Couri’s Orders and Judgment Entries of
March 3, 2003 and July 21, 2003” filed on February 4, 2004 is hereby DENIED.

10. A.J. Borkowski’s “Motion for Nunc Pro Tunc Order to Correct Court

Record” filed on February 9, 2004 is hereby DENIED.

11. A.J. Borkowski’s Motion to Rewrite the Pretrial Order a;ld Reset the Trial by
Jury Date filed on February 17, 2004 is hereby DENIED.

12. Jennifer Borkowski’s three separate motions for sanctions against A.J.
Borkowski for filing (a) motion for summary judgment, (b) motion for declaratory
Judgment, (¢) motion to set aside are hereby GRANTED. Further, Fremont Investment
and Loan’s request for sanctions against A.J, Borkowski for filing Motion for Nunc Pro
Tunc is GRANTED.

A.J. Borkowski is HEREBY ORDERED to pay Jennifer Borkowski the amount
of $600 representing attorney fees incurred as a result of Mr. Borkowski’s Civil rule 11
violations. A.J. Borkowski is FURTHER ORDERED to pay Fremont Investment&
Loan the arﬁoum of $600, in addition to the $450 awarded in the Final Judgment Entry,

as sanctions for Civil 11 violation,

ﬂﬂ""‘:g 27



IT IS FURTHER ORDERED that Defendant A. J. Borkowski pay the costs of the

case for which sum judgment is rendered against said Defendant on behalf of Fulton

County and for which execution is awarded.

The Final Judgment Entry quieting title as prayed for shall issue forthwith,

I'T I8 SO ORDERED.
Qe

Hordyable Robert C. Poliex, Judge
(By Assigrument)

CLERK TOFURNISHTOALLCOUNSEL
OF RECORD AND UNREPRESENTED PARTIES
NOT IN DEFAULT FOR FAILURETO APPEAR
WITH A COPY OF THIS ENTRY INCLUDING
TIE DATEOF ENTRY ON THEJOURNAL
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IN THE COURT OF COMMON PLEAS SO ‘ “*
FULTON COUNTY, OHIO i e R
Case No. 01CV000274 : &

William K. Humbert, et al.
JUDGMENT ENTRY

Plaintiff,
J. T. Stelzer - 0001954

Gallagher, Stelzer & Yosick, Ltd.
216 South Lynn Street
Bryan, OH 43506
(415) 636-3166
Fax: (419) 636-5743
Attorney for Plaintiffs

~Yg-
Jennifer M. Borkowski, et al.

Defendant.

This matter came on for hearing upon several Motions for Summary Judgment against
Defendant, A.J. Borkowski . by Plaintiffs, and Defendants, Fremont Investment & Loan and Jennifer
M. Borkowsld. By an Order and J udgment Entry filed on December 5, 2003, this Court finds said
Motions for Summary Judgment to be well taken..

The Court further finds that the Plaintiffs are in possession of their respective parcels of real
estate as set forth in the Complaint, have the legal estate in, and are entitled to the possession of said
parcels of real estate.

The Court further finds that Defendant, Jennifer M. Borkowski, is in lawful possession of
the parcel of real estate as set forth in her Counterclaim and Cross-Claim, subject only to the
mortgage interest of Defendant, Fremont Investment & Loan recorded on September 10, 2001 in

Official Record Vol. 172, nge 940.

The Court further finds that Defendant, Fremont Investment & Loan is entitled to judgment
against Defen’dam. A, J. Borkowskdi, for sanctions.

The Court further finds that Defendant, A. J. Borkowski, has no estate noris he entitled to the

possession of said real estate as set forth in Plaintiffs” Complaint and Defendant, Jennifer M.

Haon. 7
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Borkowski’s Counterclaim and Cross-Claim, or any part thereof, and that Plaintiffs and Defendant,

Jennifer J. Borkowski, ought to have title and possession quieted as against Defendant, A. J.
Borkowski, and all other named Defendants, as prayed for in the Complaint, and in Defendant,
Jennifer M. Borkowski’s Counterclaim and Cross-Claim and that there is no reason for delay in
granting a final order quieting title as prayed for.

It is therefore, ORDERED, ADJUDGED and DECREED that Defendant, Fremont
Investment & Loan is granted judgment in the amount of Four Hundred Fifty and no/100 Dollars

($450.00) against Defendant, A. J. Borkowski for sanctions.
It is therefore, ORDERED, ADJUDGED AND DECREED that the fitle and possession of the
Plaintiffs, William K. Humbert and Brenda Humbert, in and to the following described real estate be

and the same is hereby quieted against Defendant, A. J. Borkowski:

Siwated in the County of Fulton, in the State of Ohio and in the Township of Gorham and
bounded and described as follows: A parcel of land being part of the Northeast one-quarter (1/4) of
Section Thirty (30}, Township Nine (9) South, Range One (1) East, Gorham Township, Fulton
County, Ohio and being more particularly described as follows: Commencing at a P.K. nail found at
the Southeast comer of the Northeast one-guarter (1/4) of Section Thirty (30); thence Westerly along
the South line of the Northeast one-quarter (1/4) of section Thirty (30), having an assumed bearing of
South 89°44'54" West, a distance of one thousand sixteen and fifty-one hundredths (1,016.51) feet to
an iron pin set at the TRUE POINT OF BEGINNING; thence continuing Westerly along the
previously described line, a distance of one thousand six hundred thirty-six and sixty-six hundredths
(1,636.66) feet to an iron pin set at the Southwest comer of the Northeast one-guarter (1/4) of
Section Thirty (30); thence Northerly along the West line of the Northeast one-quarter (1/4) of
Section Thirty (30), having a bearing of North 1°10'49" West, a distance of six hundred sixty-six and
thirty-seven hundiedihs (666.37) feet to an iron pin set at the Northwest corner of the South one-half
(Y2) of the South one-half (42) of the Northeast one-quarter (1/4) of Section Thirty (30); thence
Easterly along the North line of the South one-half (V2) of the South one-half (¥2) of the Northeast
one-quarter (1/4) of Section Thirty (30}, having a bearing of North §9°48'41" East, a distance of one
thousand six hundred thirty-six and sixty-nine hundredths (1,636.69) feet to an iron pin set; thence
Southerly along a line being parallel with the West line of the Northeast one-quarter (1/4) of Section
Thirty (30), having a bearing of South 1°10'49" East, a distance of six hundred sixty-four and fifty-
seven hundredths (664.57) feet to the TRUE POINT OF BEGINNING. Containing 1,089,000
square feet, which is equal to twenty-five and zero thousandths (25.000) acres of land, more or less.
Subject, however to all legal highways and easements of record.

This legal description dated November 19, 1998 was prepared by Nicholas F. Ronau, Ohio
Registered Surveyor No. 6735, from a survey by T. R. Worline & Associates, In¢., under his
direction in November of 1998§. :
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It _is therefore, further ORDERED, ADJUDGED AND DECREED that the title and

possession of the Plaintiff, Loyal Ebersole, in and to the following described real estate be and the
same 15 hereby quieted against Defendant, A. J. Borkowski:

Situated in the County of Fulton, in the State of Ohio and in the Township of Gorham and
bounded and described as follows: A parcel of 1and being part of the Northeast one-quarter (1/4) of
Section Thirty (30), Township Nine (9) South, Range One (1) East, Gorham Township, Fulton
County, Ohio and being more particularly described as follows: Commencing at a P.K. nail found at
the Southeast corner of the Northeast one-quarter (1/4) of Section Thirty (30); said point also being
the TRUE POINT OF BEGINNING; thence Westerly along the South line of the Northeast one-
quarter (1/4) of Section Thirty (30), having an assumed bearing of South 89°44'54" West, a distance
of 1,016.51 feet to an iron pin set; thence Northerly along a line bearing parallel with the West line
of the Northeast one-quarter (1/4) of Section Thirty (30), having a bearing of North 1°10'49" West, a
distance of 442.47 feet to an iron pin set; thence Easterly along a line being parallel with the North
line of the South one-half (1) of the South one-half (12) of the Northeast one-quarter (1/4) of Section
Thirty (30), having a bearing of North 89°48'41" East, a distance of 1,017.45 feet to a point located
on the East line of the Northeast one-quarter (1/4) of Section Thirty (30); thence southerly along the
previously described line, said line also being the center line of State Route #66, having a bearing of
South 1°03'40" East, a distance of 441,33 feet to the TRUE POINT OF BEGINNING. Containing
449,348 square feet, which is equal to 10.316 acres of land, more or less. Subject, however to all
legal highways and easements of record.

This legal description dated November 23, 1998, was prepared by Nicholas F. Ronau, Ohio
Registered Surveyor No. 6735, from a survey performed by T. R. Worline & Associates, Inc. under
his direction in November of 1998.

It is therefore, further ORDERED, ADJUDGED AND DECREED that the title and
possession of the Defendant, Jennifer M. Borkowski, in and to the following real estate be and the
same is hereby quieted against Defendant, A. J. Borkowski, subject only to the mortgage interest of

Defendant, Fremont Investment & Loan, recorded on September 10, 2001 in Official Record Vol.

172, Page 940:

ALSOQ, Situated 1n the County of Fulton, in the State of Ohio and in the Township of Gorham
and bounded and described as follows: A parcel of land being part f the Northeast one-quarter (1/4)
of Section Thirty (30), Township Nine (9) South, Range One (1) East, Gorham Township, Fulton
County, Ohio and being more particularly described as follows: Commencing at 2 P.K. nail found at
the Southeast corner of the Northeast one-quarter (1/4) of Section Thirty (30); thence Northerly
along the East line of the Northeast one-quarter (1/4) of Section Thirty (30), said line also being the

center line of State Route ¥#66, having an assumed bearing of North 1°03'40" West, a distance of
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441.33 feet to the TRUE POINT OF BEGINNING; thence Westerly along a line being parallel with
the North line of the South one-half (V%) of the South one-half (¥2) of the Northeast one-quarter (1/4)
of Section Thirty (30), having a bearing of South §9°48'41" West, a distance of 1,017.45 feet to an
iron pin set; thence Northerly along a line being parallel with the West line of the Northeast one-
quarter (1/4) of Section Thirty (30), having a bearing of North 1°10'49" West, a distance of 222.09
feet to an iron pin set on the North line of the South one-half (Y2} of the South one-half (V2) of the
Northeast one-quarter (1/4) of Section Thirty (30); thence Easterly along the previously described
line, having a bearing of North 89°48'41" East, a distance of 1,017.91 feet to a point located on the
East line of the Northeast one-quarter (1/4) of Section Thirty (30); thence Southerly along the
previously described line, having a bearing of South 1°03'40" East, a distance of 222.09 feet to the
TRUE POINT OF BEGINNING. Containing 225,990 square feet, which is equal to 5.188 acres of
land, more or less. Subject, however, to all legal highways and easements of record.

This legal description dated November 23, 1998, was prepared by Nicholas F. Ronau, Chio
Registered Surveyor No. 6735, from a survey performed by T. R. Worline & Associates, Inc. under
his direction in November of 199€. ¥

Defendant, A. J. Borkowski, is hereby forever enjoined from setting up any claim to said
premuises or any part thereof, adverse to the title and possession of the said Plaintiffs and Defendant,
Jennifer M. Borkowski, their heirs or assigns thereto.

The Clerk shall cause to be recorded in the deed records in this County a certified copy of

this Judgment Entry.

C

udge
APPROVED BY:
CLERX TO FURNISH TC ALL COUNSEL
Q\ OF RECORD AND UNREPRESENTED PARTIES
NOT IN DEFAULT FOR FAILURE TO APPEAR
IT Etelz WITH A COPY OF THIS ENTRY INCLUDING
Galla Steizer & Yosick, Ltd. THEDATE OF ENTRY ONT1IE JOURNAL

216 South Lynn Street

Bryan OH 43506
Attorney for Plaintiffs,
William K. Humbert, Brenda Bumbert and
Loyal Ebersole
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PROOYF OF SERVICE

The undersigned hereby certifies that he mailed a copy of the foregoing Judgment Entry
to the following named persons on this /&’ day of December, 2003:

Kyle A. Silvers, Esq. Paul H. Kennedy, Esq.

Calamunci, Joelson, Manore, Assistant Prosecuting Attorney
Farah & Silvers 123 Courthouse Plaza

1776 Tremainsville Rd Wauseon OH 43567

Toledo OH 43613 Attomey for Defendant, Treasurer

Attorney for Defendant,
Jennifer M. Borkowski

Bradley P. Toman, Esq, A.J. Borkowski, Jr.
1370 Ontario Street 13613 State Route 66
Suite 1700 Fayette OH 43521

Cleveland OH 44114
Attomey for Defendant,
Fremont Investment

z

1. (F_f./Ste{zer U

F:\Documenis\Real Estate Litigation\Eberscle & Humberi v. Borkowski\judg entry final.doc
12-10-03rid
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IN THE COURT OF APPEALS OF OHIO
SEXTH APPELLATE DISTRICT
FULTON COUNTY
William K. Eumbert, et al. Conrt of Appeals Ne, F-04-012
Appetlecs Trial Court No. 01-CV-274
V.,
Jennifer M. Borkowski, et al, DECISION AND JUBGMENT ENTRY
Appeliants Becided- . _
APR T 700k
' # % K %k ok .
ACCELERATED CALENDAR
SCHEDULING ORDER

Tt i3 the order of this court that-this appeat be placed on the accelerated calendar,
pursurant to 6th Dist.Lec. App Rs. 3C), 5 and 12,
I{ is ordered that therecord be-filed -on oz before April 19; 2004. Briefs shall be

filed in accordance wittr AppR. 11.1 (€). Ne reply-briefs shall be filed unless

ordered by the court. See6thrDistLocAppR. 12(D). _Ne-extensions of time for filing

briefs will be given exceptimentraordivary circumstances. See 6th Dist.Loc Apn R 5.
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No oral sroenment will Be scﬁc&wied‘ Uniess i s F‘%ﬁ'ﬂf‘:&*eé--hr wpiiing w rthmte&ﬁwvs

affer the date appeliee’s brjef ts due: See 6th Dist Loc. App K. 9(A),

Any party may file & motior requesting that this appeal be removed from the
accelerated calendar and placed on theregular-calendar, See-6th-PistLoc.App R, 12(B)..

It is so ordered:

Peter M, Handwork, P.1.

T the Court of Appeals Clevk

”. Serve a copy of t.his Decision and Judgment Entry oﬁ all parties, or if
represented By counsel, on said counset: Also, provide-a capy-of this Decision and.
Judgment Entry to the triaf courtclerk, the trial-court judge who-signed the judgment
enlry appealed from and; if necessary; tothe court reporter respensible for preparing the

transeript of proceedings.
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IN THE COURT OF COMMON PLEAS, FULTON COUNTY, OHIO

Wiiliam K. Humbert, et al., Case No. 01-CV-274

Plaintiff, ORDER ON DEFENDANT
JENNIFER BORKOWSKI'S
V. MOTION TO HAVE
A.J. BORKOWSKI DECLARED
Jennifer M. Borkowski, et al., A VEXATIOUS LITIGATOR

Defendants. JUDGMENT ENTRY

This cause is before the Court on the motion of Defendant Jennifer Borkowski to
have A.J. Borkowski declared a vexatious litigator pursuant to R.C. 2323.52. A.L
Borkowski did not file a response to the motion. Upon due consideration of the statutory
. standard and the facts of this case, the Court finds Jennifer Borkowski’s motion well

taken and that it should be granied.

Facts and Procedural Background

This case was commenced on December 5, 2001 as a quiet title action against
multiple defendants including A.J, Borkowski. Some defendants answered and some did
not. Mr. Borkowski filed his answer pro se, with “questions to be answered”. Following
dismissal of some defendants and a finding of default on others, the remaining defendants

were narrowed down to Jennifer Borkowski, Fremont Investment and Loan, and A.J.

Borkowski.

%

REGEIVED

MAY g 32004

ARCIA J. MENGEL, CLERK
rZS}‘UPFIEME COURT OF OHIO

ﬂﬁo}ﬁ ) 3 6




JOUHRALIZED

VoL (“qjqﬂ"!’

The facts relevant to the quiet title action were not in dispute. The Plaintiffs and

Jennifer Borkowski were innocent bona fide purchasers of the properties described in the
complaint. They paid fair market value for the pﬁrcels. Fremont Investment and Loan
acquired its mortgage in good faith and for value. For a long time the case was ripe for
summary judgment in favor of Plaintiffs, Jennifer Borkowski, Fremont Investment and
Loans, and against A.). Borkowski. The decision was delayed due to A.J. Borkowski’s
filing of a barrage of moiicms, objections to Court’s decision, notices of appeal, and
accusations of improprieties.

The Court wil] not envmerate all the documents filed by Mr. Borkowski, except to
say that there were over 60 filings, including motions for disqualification of two judges
and plaintiff’s counsel; motions for default and summary judgment on claims that were
not allowed to be filed; motions for stay; motions to vacate almost all judgment entries
issued by this Court; notices of appeal; and a host of other motions filed without
reasonable basis and without leave of court,

On March 17, 2004, the Final Judgment Entry in this case was issued. Two days
later, A.J. Borkowski moved for Stay and for the Court to vacate the Final Judgment
Entry. These motions were denjed. On April 1, 2004, Jennifer Borkowski filed the
motion to have Defendant A.J. Borkowski declared a vexatious litigator. On April 2,
2004, AL Borkowski filed a notice of appeal of the Final Judgment Entry. At this point,
this Court may not do anything that might interfere with the Court of Appeals’
_iufisdii:ﬁon to reverse, affirm, or modify the Final Judgment Entry. However, exercise of
jurisdiction over Jennifer Borkowski’s motion is not inconsistent with the Court of

Appeals’ jurisdiction. This Court’s determination on the motion to declare a vexatious
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litigator will have no effect on the Final Judgment Entry. Therefore, the Court will

proceed to consider the motion.

Law and Analysis
“[1]t is a public-policy imperative that [t]he courthouse door must be open to the
people of Ohio. See Chapman v. Adia Services, Inc. (1997), 116 Ohio App.3d 534, 544,
688 N.E.2d 604. But there is a statutory exception. R.C. 2323.52, the vexatious litigator
statute, provides the apprbpﬁatc procedure wheréby parties who persistently abuse the
civil litigation process may be restricted in their access to the courts.” In re Bailey, 1%
| ..ust. App. Nos, C-010015 and C-010186, 2002-Ohio-3801, f13.

R.C. 2323.52(A)(3) states, in part, as follows: " "Vexatious litigator' means any
person who has habitually, persistently, and without reasonable grounds engaged in
vexatious conduct in a civil action or actions, whether 'in the court of claims or in a court

of appeals, court of common pleas, municipal court, or county court, whether the person
or another peison .instituted the civil action or actions, and whether the vexatious conduct
was against the same party or against different parties in the civil action or actions.”
"Vexatious conduct” is defined in R.C. 2323.52(A)(2) as meaning "conduct of a party in
a civil action that satisfies any of the following:
(a) The conduct obviously serves mcre]y to harass or maliciously injure another

party to the civil action.
(b) The conduct is not warranted under existing law and cannot be supported by

a good faith argument for an extension, modification, or reversal of existing law.
(c) The conduct is imposed solely for delay.”
Jennifer Borkowski contends that A.J. Borkowski engaged in vexatious conduct

by filing innumerable meritless and exceedingly frivolous motions in this case as well as

in other cases that involve both parties. The Court agrees. In light of the history of this

P
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case, tile inescapable conclusion is that Mr. Borkowski filed unwarranted claims and
pleadings. There were no reasonable grounds for the multiple motions. Moreover, he did
so in a “habitual and persistent conduct.” His arguments and lsgal theories, even though
rejected by the Court, were repeatedly used as basis for the multiple filings.

In civil cases, the same rules, procedures, and standards apply to one who appears
pro se as apply to those litigants who are represented by counsel. "lgnorance of the law
is no excuse, and Chio courts are under no duty to inform ¢ivil pro se litigants of the law.
* % ¥ 1 Jones Concrele, Inc. v. Thomas, (Dec., 22, 1999), Medina App. No. 2957-M.
Despite this standard, The Court has made generous allowances for A.J. Borkowski who
proceeded pro se in this case. Mr. Borkowski abused the judicial process.

ORDER

IT IS THEREFORE ORDERED, ADJUDGED, AND DECREED that Jennifer
Borkowski’s motion to have Defendant A.J. Borkowski declared a vexatious litigator be,
and hereby is, granted. This Court finds that A.J. Borkowski’s actions constitute
sanctional_ale “yexatious conduct” and declares him a vexatious litigator pursuant to R.C.
2323.52

Mr, Borkowski Vis hereby prohibited from filing any motion, pleading, or legal
document in this Court without first obtaining leave of Court. -

The Clerk of Court shall send a certified copy of this order to the Supreme Court.

Costs of this proceeding shall be assessed to Defendant A.J. Borkowski.

IT IS SO ORDERED.

o‘iacrtc Pollex Judge
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IN THE COURT OF COMMON PLEAS OF FULTON COUNTY EG)HIO

Jennifer M. Borkowski, *
Plaintiff, - # Case No. 04CV000018
v, #
A.J. Borkowski, * JUDGMENT ENTRY
Defendant. *
& ® ¥ £ *®

~ Defendant A. J. Borkowski Jr,’s Motion for Leave to File Accompanying Motion filed May
13, 2004 is granted. The Clerk of Court’s Office shall process the Motion for Removal Based on.

Constitutional Law accordingly.

IT IS SO ORDERED.

Chatles D. N
Judge By Assignment
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IN THE COURT OF COMMON PLEAS OF FULTON COUﬁﬁ; @1{15;
DR Nt
| Jemnifer M, Borkowski, * Zé :i:; ‘?%w
Plaintiff, *  Case No. 04CV000018 I
V. *

A.J. Borkowski,

#

JUDGMENT ENTRY

Defendant.

H * L] #* *

Defendant A. J. Borkowski Jr,’s Motion for Leave to File Accompanying Motion filed May

12, 2004 is granted. The Clerk of Court’s Office shall process the Motion To Dismiss for Lack of
Subject Matter Jurisdiction accordingly.

IT IS SO ORDERED.

Charles D. Abood,
Judge By Assignment
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FULTON COUNTY COURT oF APPEALS

MAY 17 2004

gt pen. CLERK,
~ IN THE COURT OF &PPEALS OF OHIQ
SIXTH APPELLATE DISTRICT
FULTON COUNTY

Witham K. Bumbert, et-al. ' Court of Appeals Ne, ]FW-LZ

Appﬁﬂeé& 'Fﬂa} Court-No. 01-CW-274
v,
Jennifer M. Borkowski, et al. BELCISION AND JUDGMENT ENERY

Appelfants | Decided: (AY 17 7004 |

R :

Appetlant; A.J. Borkowski, was declared-te-be & vexatious litigater pursuani-tqr
R:C. 2323.52(D)1) by Fudge Robert €. Poltex-of the-Common Pleas ourt of Fukton |
County on April 29; 2004. -On-May 3, 2004, Borkowski filed a “Motion for Leave to File
Attached Affidavitof Appellant AL Berkoswsla, Jr.” On May 6 2004 Barkowski filed a
“Motion for Leave to-File Brief of Appellant, A.J. Borkowski”
R.C. 2323.52(D)(3) states:
“A persen whe-is-subject to-an-erder entered pursuant to-divisien (D)(1)-of this

scatior mary ot institute legat proceedings it 2 cowt of appests, continue any legal




proceedimgs tiat the vexatious litigator had instihuied in 2 court of appeals prier to-entry
of the order;. orwakeany application, other than the application for leave 1o proceed
altowed by division (F}f2)of this sestion, in any legal proceedings instiuted by the
vexatious [rtigator or another person-hra-cowrtof appeals without first obtaining ,h@avaaf
the-courtof appéa&s to proceed pursuart to-division (FY2)-of this section.”

R.C. 2323.52(FK2) states:.

“A person who is éubject 10 an order entered pursuant to division (D}(I) of this
sectiom and who seeks to institute-or eaﬂﬁnué-&ny legal proceedings-m a court of appealg_
or-to malke-an-application, other than an application. for leave to proceed under division
{F}2)yof this section; I any legal-proceedings in a coust.of appeals-shall file an
apptication for teave-to proceed in the court of appeals in whick the Jegal proceedings
woult be-instintted-ar are-pending. The eourt of appeals shall not-grani-a person found to
be-a vexatouslitigator leave for the institution or continuance of, or the making of an
application in, legat proceedings i the court of appeats wrtess-the-sourt of appeatsis.
satisfred-that the proceedings or application are not-an abuse of process-of thecourt and -
that there are reasonable gmunds-far the proceedings or application. [fa person who Has
been found-to be a-vexatious-litigator under this section requests-the court of appeals to .

_geant-the person-leave to.proceed as described in division (F)(2) of this section, the period
of time commencing with-the filing with the court of an application for the issuance of ap
order granting feave to proceed and-ending with the-issusnce of arrorder of that maturg |
| shall not be computed 2s-a part of an applicable period of limitationis within which the

legal proceedings or application involved generally must be instituted or made.”

2"‘.
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Neither of Borkowski's motions 1s an application for leave to proceed. Thus, the-.
aforesaid motions are siricken: The clerk of courts shalt not accept from-A.l, Borkowski
any document for-fiting i the-court of appeals except an application for leave to proceed,

It is-sc-ordered,

Peter M, Handwork, I

Mark L. Pietrvkowski, J.

Arlene Steger; F ' ©VLY JUDIGE

CONCUR. , - é‘ .
| —MJUDGEW 5
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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF QHIO

WILLIAM K. HUMBERT, et al., ) CASE NO. 3:04 CV 7260

Plaintiff, ) JUDGE DAVID A. KATZ

v, _ }
| , . ) ORDER OF REMAND
JENNIFER M. BORKOWSKI, et al.)

Defendants. )

On May 21, 2004, A.J. Borkowski filed a Notice of Removal of
this action, which was originally filed in the Fulton County Court of
Common Pleas on December 5, 2001, Borkowski allegeg he was served with
process on December 8, 2001.

Title 28 U.S.C. § 1441, which governs civil actions removable

from state court generally, provides that such removal may only occur

defendant in the action s.eeks removal. Further, a notice of removal
must be filed within 30 days after a defendant's receipt of a copy of
the initial pleading or within 30 days after service of summons upon
the defendant if the initial pleading has then been filed in court and
ig not required to be served on the defendant, whichever is shorter.

28 U.S.C. § 1446(b). There is simply no indication that these

/ﬂ/a/axa P Y5




requirements have been met here.

Accordingly, this matter is remanded to the Fulton County
Court of Common Pleas.
IT IS 50 ORDERED.

A

S/ DAVID Z. KATZ 5/24/04

DAVID A. KATZ
UNITED STATES DISTRICT JUDGE

/ﬁ&wqx./? 5Q§
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IN THE COURT OF APPEALS OF OHIO
SIXTH APPELLATE DISTRICT
FULTON COUNTY
William K. Bumbert, et-al. Court.of Appeals No. F-04-012
Appellees | Trial Court No., 01-CV-274
V.
Jennifer M. Borkowski, etal, . DPECISION AND JURDGMENT ENTRY
Appellants ' Decrded: MAY 26 200
LI S

Appellant, A.J. Borkowski, was declared to be a vexatious litigator pursvant to
R.C. 23.23.52(13)(1) by Judge Robert C. Pollex of the Common Pleas C'ourt of Fulton
County on April 29, 2004. On May 17, 2004, Eorkowski filed in this court a “Motion for
Leave to File Copy of Notice of Remaval Ba@ an Constitutional Law and Supplemental
[sic].” |

R.C. 2323.52(D)(3) states:

T‘A person who is subject te an-order entered pursuant to-division (D)(1) of this.

section may not institute tegat praceedings-ina court of appeals; continue any lega)

F.

Lrrx 47
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proceedings that the vexatious 1il'i gator had instituted in a court of appeals prior to entry
of the order, or make any application, other than the application for leave to proceed
allowed by division (F)(2) of thils section, in any legal proceedings instituted by the
vexatious litigator or another person in a court of appeals without first obtaining leave of
the court of appeals to proceed pursuanf to dévision (F)(2) of this section.”

R.C. 2323 52(F)(2) states:

“A person who is subjectito an order entered pursuant to division (D)(1) of this
section and wh‘o‘sem:ics*tcr*institu& or continve-any legal proceedings in a court of appeals
or to.make-ar apphication, other 'thma e application forleave to-procescl under division
P2y of ﬂﬁ& seciton, irany }egﬂpfoeeedmgs in a court of appeals-shall file an.
application for leave to proceed in the court of 'appeal"slin which the Jegal proceedings
would be instituted or are-pending. The court of appeals shall- not. grant.a person found tq
bea vex&tiau&}itigate;' leave fafithe institution or continuance of, or-the malang of an |
application in; legat pmceedihgéimheseurt of appeals unless the court of appeals is
satisfied that the-proceedings-or application-are not anabuse of process of the cma.nd
that there-are-reasonable grounds for the proceedings-or application.. IIL’ a person-who-hag
been found to-be a vexatious litigator under this section requests the court of appeals to |
" grant the-person leave 1o proceed as deseribed in division (F)Y(2) of this section, the period
of time commencing withi the filing with the courf of an application for the issuance of -
order granting Jeave to p;oecéd and-ending with-the issnance of an. order of that nature
shall not be computed as-a part of an applicable period of limitations within which the

legal proceedings or apphcation invelved generally must be instituted or made.”
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Borkowski’s motion filed on May 17, 2004 is not an application for leave to
proceed. Thus, the motion is stricken. The clerk of courts shall not accept from A.J.

Borkowski any documem for filing inthe conrt of appeals except an application. for leave

to proceed. It isso ordered,

- i
Richard W. Knepper; J: 4»’ Al JZ

TUDGE 2/ '

Mark L. Pietrykowski, J.

Atlenc Singer, J. [7 JUDGE
CONCUR: o f - "
_ : g &»ﬁgf-’-\
FUBGE™’
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IN THE COURT OF APPEALS OF OHIO
SIXTH APPELLATE DISTRICT
FULTON COUNTY

William K. Humbert, et al.
Appellees

V.

Tennifer M Borkowski, et al.

Appellants

Court of Appeals No. F-04-012

Trial Court MNo. 01-CV-274

DECISION AND JUDGMENT ENTRY
Decided: JUH -2 Saﬁﬁ%

SRR

This matter is before the cowrt on the application of appellant A.J. Borkowski for

“Leave to Procesd with Brief and/or with Previously Submitted Affidavit in Support.”

On April 29, 2004, Borlowski was declared to be a vexatious litigator pursuant to

R.C. 2323.52(D)(1) by Judge Robert C. Pollex of the Common Pleas Court of Fulton

County. He had previously appealed varions orders of Judge Pollex to this court. On

May 5, 2004, Borkowski filed & “Motlon for Leave to File Attached Affidavit of

Appellant A1, Borkowski, Jr..” and on May 6, 2004, he filed a “Motion for Leave to File

Brief of Appellant, A.J. Borkowski” with this court. In 2 decision and judgment entry of

Fep p 50
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May 17, 2004, we ordered stricken from the record Borkowski’s motlons as neither was
an application for leave to procead as is required by R.C. 2323.52(F)(2). Appellant has
now filed an application for leave to proceed.

R.C. 2323.52(F)2) provides in relevant part: “The court of appeals shall not grant
a person found to be a vexatious litigator leave for the institution or continuance of, or the
making of an application in, legal proceedings in the court of appeals unless the court of
appeals is satis;ﬁcd that the proceedings or application are not an abuse of process of the
court and that there are reasonable grounds for the proceedings or application.™

Borkowekd cifcs the following reasons in support of his contention that he has

reasonable grounds to proceed. First, Borkowski asserts that due to his own excusable

neglect he failed to file a2 motion for leave in the first instance. We find this to be
irrelevant to the issﬁes presenily before the court. Second, Borkowskj agserts that this
“court’s decision of May 17, 2004, s in direct conflict with our decision in State ex rel,
Howard v, Lucas Cty. Cowrt of Cbmm_on Pleas {2001), 142 Ohio App.3d 761. 1t is not.
Third, Borkowsld argues that this court lacked jurisdiction to rule in the instant appeal
because be removed this action to the Federal District Court of Ohio on May 12, 2004
We have nothing before ns that catablishes any such removal. Moregver, if in fact this
case were removed, Botkowski would have no standing to proceed before this court and
his current application would be moot. | Fourth, Borkowski asserts that we abused our
discretion by striking his motiens. This is not the type of “reasonable grounds™ argument

contemplated by R.C. 2323.52(F)(2). Finally, Borkowski argues that Judge Poliex’
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decision of March 15, 2004, from which Borkowski filed a natice of appeal, is legally

incorrect beoau_se the judge lacked jurisdiction to consider the merits of the case while
that action was pending in the Supreme Court of Ohio on Borkowski’s affidavit of
disqualification. The irial court, howevet, did not rule on the pending motions until its
jurisdicﬁon was restored by the Ohio Supreme Court’s denial of Borkowski’s motion to
disgualify.

Accordingly, we conclude that Borkowsld has not established reasonable grounds
for the continuance of these proceedings and his application for leave tp proceed is
denied. This appeal is dismissed at Borkowski’s costs. All pending motions are moot
and denied. ,

A certified copy of this entry shall constitute the mandate

pursuant to App.R. 27. See, also, 6th Dist.Loc.App.BN 4, amended
1/1/98. }7 '
/ —

Pater M, Handwork, f.I : ' 0£ &f% [ CJ—”WQ/
' g | A‘. E
. -

Judith Ann Lanzinger, J. LARVAR T 05

CONCUR. C7[L iy I{ggg 2( .

Mark L. Pietrvkowski, J.

"The decision from which Borkowski filed & notice of appeal was dated March
135, 2004, but wag joumnalized on March 17, 2004.

3.

ﬂﬁ/x\‘} F 52
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IN THE COURT OF APPEALS OF OHIO
SIXTH APPELLATE DISTRICT
FULTON COUNTY
William K. Humbert, et al. Court of Appeals No. F-04-012
Appellees Trial Court No. 01-CV-274
, ,
Jenmifer M. Borkowski, et al. DECISION AND JUDGMENT ENTRY
Appellants Decided: J{J1.1 4 2004
* ok ¥ % % ST

b

This matter is befo'reAthe court on the motion of appellant A.J. Borkowski for
reconsideration of our decision and judgment entry of June 2, 2004, gnd on the brief in
opposition filed by appellee, Fremont Investment & Loan, In that decision, we dils'miss:.:'d
Borkowski’s appeal and denied his applicatioﬁ for leave to proceed afier oonc]ufding tklljat' |
be had not established reasonable grounds to continue the proceedings es set forth in R.C.
2323.52(F)(2).

As stated in Masthews v. Marthews (1981}, 5 Ohio App.3d ]_40, 140: “The test

generally applied upon the filing of a motion for reconsideration in the court of appeals is

1. | | ' - ﬂ/o/)f/oﬁ
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whether the motion calis to the attention of the court an obvious error in its decision or
raises an issue for consideration that was either not considered at all or was not fully’
vonsidered by the court when it should have been.”

Although appellant is now represented by counsel, we find that the aforestated test
has not been met. Accordingly, appellant’s motion for reconsideration is not well-taken

and the same is hereby denjed. All pending motions are moot and denied.

Peter M. Handwaork, P.J.

Mark L. Pietryvkowski, J.

Judith Ann Lanzinger, J.
CONCUR.

£

) | jga/)hf? 549
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FARGIA 3 MENGEL, CLERK
SUPREME COURT GF DHID

William K. Humbert et al.,
Appellees, , &
\ Case No. 04-1175

Jemnifer M. Borkowski et al.,, i
i ENTRY
[A.J. Borkowski, Jr.,
Appellant.]

Upon consideration of the jurisdictional memoranda filed in this case the Court
declines jurisdiction to hear the case and dismisses the appeal as not involving any
substantia] constitutional question.

IT IS FURTHER ORDERED by the Court that appellant’s motions to strike
memorandums in response of Freemont Investment and Loan and Jennifer M. Borrowski,

notice of appearance and notice of substitution of counsel, and motion for sanctions be,
and hereby are denied as moot.

{(Fulton County Court of Appeals; No. F04012)

_4-—-—"/

THEOMAS J. MY ER
Chief Justic

@oﬂt sk
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MARCIA ), MENGEL, CLERK
SUPREME COURT OF CHIO

William K. Humbert et al.,

Appellees, Case No. 04-1617
v :
Jenifer M. Borkowski et al., ENTRY
Appellees,

[A.J. Borkowski, Jr.,
Appellant.] 4

This cause is pending before the Court as a discretionary appeal and claimed appeal
of right. Upon consideration of appellant’s motion for stay of court of appeals judgment,

IT IS ORDERED by the Court that the motion for stay of the court of appeals
judgment be, and hereby is, denied.

(Fulton County Court of Appeals; No. F'04022)

——

THOMAS 7. M?ﬁ{ _

Chief Justice

Ay 7 5
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IN THE COURT OF COMMON PLEAS OF FULTON COUNTY, OHIO

A.J. Borkowski, Jr,, Case No. 02-CV-114
Plaintiff,

Vs, RECUSAL OF JUDGE

Loyal G. Ebersole,

Defendants. Judge Robert C. Pollex

This matter comes on upon the Court's own motion as Judge Robert C. Pollex
desires to withdraw as assigned Judge to this case and to recuse himself. The reason
for this request is that due to the very numerous motions filed by Plaintiff A.J.
Borkowski, Jr., and due to the scurrilous accusations contained therein, the Court does
~ not feel that it can maintain its impartiality any further in this proceeding. In the interest
of justice it is suggested that another Judge be assigned to this case.

et ¢ 74

Judge Robert C. Pollex -~

Fppx. r57
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EULTOH COUNTY COURT OF APPEALS

'rHon;; NAY 4 :
DATED Z‘ et SURTS
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MAY - 6 2005

IN THE COURT OF APPEALS OF OHIO

SIXTH APPELLATE DISTRICT
FULTON COUNTY
Jennifer Borkowski Court of Appeals No. F-04-020
Appellee Trial Court No. 04-CV-000018
V.

A.J. Borkowski, Jr.

Appellant

ok ok ok ok

John G. Rust, for appellant.

DECISION AND JUDGMENT ENTRY
MAY § 6 2005

Decided;

* %k % k%

PARISH, J.

This is an appeal from two judgments of the Fulton County Court of Common

Pleas, in which the trial court granted a complaint for eviction filed by appellee, Jennifer

Borkowski, and denied appellant, A.J. Borkowski's, Civ.R. 60(B) motion to vacate.

Appellant sets forth the following two assignments of error on appeal:

ﬂ/‘f""'ﬁ 59




OLEANALIZED

B S Ei el ranal]

WL % ¢ ’7l Zé’

"A. Because the trial judge was absolutely divested of jurisdiction to decide the

merits of the complaint for possession of the property once the appellant's proper notice
of removal to the U.S. District which was filed on May 12, 2004 until May 24, 2004, the
tria] judge committed a prejudicial error to the appellant because the trial judge
unambiguously lacked jurisdiction to consider appellee's complaint for possession.

"B. Because A.J. Borkowski demonstrated the factors required by Civ.R. 60(B),
his rule 60(B) motion should be granted.”

The facts relevant to the issues raised in this appeal are as follows. Appelles,
appellant's daughter, is the owner of a residence at 13613 State Route 66 in Fayette, Ohio
("the property").' In 2002, appellant and appellee executed a lease in which appellant
agreed to pay rent in the amount of $600 per month. Appellant stopped paying rent in
August 2003. On January 26, 2004, appellee filed the complaint herein, in which she
sought to evict appellant from the property. Appellant filed an answer on March 23,
2004,

On May 13, 2004, an evidentiary hearing was held. Before the start of the
hearing, the trial court allowed appellant to file a document titled "Notice of Removal
Based [on] Constitutional Law." The notice was file stamped by the United States

District Court, Northern District of Ohio, on May 12, 2004.

'The lengthy and litigious history of this case includes a separate dispute
regarding ownership of the property, brought in the Fulton County Court of

Common Pleas, case no. 01CV-0274. -
B 57
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At trial, appellee testified she is the owner of the property. Appellee also testified
as to the terms of the lease and appellant's failure to pay rent. In lieu of testimony
appellant, acting pro se, argued the trial court was divested of jurisdiction to consider the
eviction complaint when the notice of removal was filed. In response, the trial court
stated:

"Mr. Borkowski, you are showing me what is, I allowed to be filed in this case,
Notice of Removal Based Constitutional Law, which appears to have been filed in the * *
* United States District Court on May 12. This Court finds that that [sic] mere filing of
thét document does not remove jurisdiction of this case from this court. And that matter
is now closed.”

At the close of all t.bc evidence, the trial court found appellee has legal possession
of the property. The trial court further found appeliant defaulted under the terms of the |
lease, and was subject to eviction proceedings. The trial court's judgment entry was
journalized on May 17, 2004, and a writ of execution of the judgment was filed on May
21,2004,

On May 24, 2004, the federal court dismissed appellant's petition for removal and
remanded the proceedings back to the trial court. On June 4, 2004, appeliant filed a
motion pursuant to Civ.R. 60(B), in which he asked the trial court to vacate its May 17
and May 21, 2004 judgments, which the trial court summarily denied the same day. A

notice of appeal was filed.

/%qx,/? 60
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The issue raised in appellant's first assignment of error is whether the trial court
was divested of jurisdiction by the filing of the notice of removal. Procedure for the
removal of an action from state to federal court is set forth in 28 U.S8.C. §1446, which
states, in relevant part:

"(a) A defendant or defendants desiring to remove a civil action * * * from a State
court shall fﬂe in the district court of the United States for the district and diviston within
which such action is pending a noﬁce of removal * * * containing a short and plain
statement of the grounds for removal, together with a copy of all process, pleadings, and
orders served upon such defendant or defendants in such action.

Wi o ok

"(d) Promptly after the filing of such notice of removal of a civil action the
defendant or defendants shall give written notice thereof to all adverse parties and shall
file a copy of the notice with the clerk of such State court, which shall effect removal and
the State court shall proceed no further unless and until the case is remanded.”

Federal courts have consistently held "the state court loses all jurisdiction to
proceed immediately upon the filing of the pétition in the federal court and a copy in the
state cowrt.” South Carolina v. Moore (C.A 4, 1970), 447 F.2d 1067, 1073 (other
citations omitted). See also, Howes v. Childers (E.D.Ky. 1977), 426 F. Supp. 358 (Filing |
of a removal petition in the state court, along with written notice to the adverse parties,
divests the state court of all jurisdiction to proceed from the time it receives notice of the

removal, Id. at 360). Similarly, Ohio courts, interpreting federal law, have found the
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mere filing of a proper removal petition in state court divests the court of jurisdiction and
vests jurisdiction in the federal court., Shunk v. Shunk Mfg. Co. (1945), 75 Ohio App.
253, 256, interpreting former 28 U.S.C.S. §72. Accordingly, "any proceedings in the
state court afier the filing of the petition and prior to a federal remand order are
absolutely void, despite subsequent determination that the removal petition was
ineffective.” Sbﬁrh Carolina v. Moore, supra.

It is undisputed that appellant filed the notice of removal in both federal court and
state court, as required by 28 U.S.C. §1446(d). The trial coﬁrt undoubtedly recognized
the uitimate futility of such a maneﬁver, and chose to resolve the parties' dispute on May
13, 2004, rather than wait for the fedcral court {o remand the case. However, after
reviewing _the entire the record of proceedings below and the law, we are gompelled to
find the filing of appellant's removal petition divested the trial court of jurisdiction from
the time notice of removal was filed on May 13, 2004, until the case was remanded back
to the trial court on May 24, 2004. The trial court's judgment entries issued during that
fime period are void. Appellant's first assignment of error is well-taken.

- Appellant asserts in his second assignment of error the trial court erred by denying
his Civ.R. 60(B) motion to vacate the May 17 and May 21, 2004, judgments. Upon
consideration of our determination as to appellant's first assignment of error, we find
appeliant’s second assignment of error has become moot.

The judgment of the Fulton County Couﬂ of Common Pleas is hereby reversed.

The case is remanded to the trial court for further proceedings consistent with thic

Han. 7 62
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decision. Pursuant to App.R. 24, costs of these appellate proceedings are assessed to

appellee.

JUDGMENT REVERSED.

A certified copy of this entry shall constitute the mandate pursuant to App.R. 27.
See, also, 6th Dist.Loc.App.R. 4, amended 1/1/98.

Peter M. Handwork, J. 6)@ !'{' M M

/ JUDGE

Mark I. Pietrykowski. I.

i ,
| @ 7% Tt |
Dennis M. Parish. J. i SE
CONCUR. \ 2N

JUDGE

6. %0)6.-563
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IN THE COURT OF COMMON FPLEAS OF

LUCAS COUNTY, OHIO
| CIC20050 :
AJ. Borkowski Jr. CASE NO: - . 4 g9 4
PO Box 703 . ASEIGHED e,
Fayette, OH 43521 TUDGE: FOsIEMED T 8inos vayytnnrsg
Plaintift,
Vs, COMPLAINT WITH AFFIDAVIT

Charles D. Abood (Judge)
2 Ginger Hill Lane
Toledo, OH 43623

And the wives and husbands and divorced
wives and husbands of each of the persons
aforesaid who names are unknown to
Plaintiff, and the heirs, devisees, legatees,
trustees, successors in title, windows,
widows, widowers, executors,
administrators, receivers, creditors and
assigns of each of the aforesaid persons
who are deceased

* oK R w0 R O® R B % R O P X X N O ¥ L o X N oW

Defendants.

WITH JURY DEMAND HEREQON
& PRAECIPE

NEGLIGENCE

ACTING IN CLEAR ABSENCE OF
ALL JURISDICTION

BAD FAITH

A.J. Borkowski Jr., Pro-se
PO Box 703

Fayette, OH 43521
Teclephone: (419) 237 -~ 7017

INTRODUCTION

AJ. Borkowski, Jr. of Fayette, Ohio hereby assert the following claims against the

Defendants in the above-entitled action:

CAUSE OF ACTION

1. Negligence, acting in clear absence of all jurisdiction and bad faith.

ﬁﬂﬂ/\’.f 6 ’f




JURISDICTION

2. Jurisdiction of this Court arises under Ohio Revised Code Seetions 230501, and

2307.01, and Section 4, Article IV of the Ohio Constitution.

PARTIES
3. Plaintiff A.J. Borkowski, Jr. is a natural person residing i Fayette, Ohio Fulton
County, United States of America.
4 Defendant, Charles D. Abood, 1s a natural person residing in Toledo, Ohio Lucas

County at 2 Ginger Hill Lane, United States of America; was a resident of Ohio during ali
relevant times of this action; s the presiding Judge of all cases assoctated with the Plaintifft and
faxcd decisions from 419.472.3765 to the Court of Common Pleas, Fulton County, Ohio during
all relevant times of this action.
- FACTS

5. Defendant was negligent in not complying with the Ohio Revised Code and the
Ohio Constitution. |

6. On May 6, 2005, the Court of Appeals of Ohio Sixth Appellate District Fulton
County found that the filing of Plaintiff’s “removal petition divested the trial court (Defendant
hérein) of jurisdiction from the time notice of removal was filed on May 13, 2004, until the case
was remanded back to the trial court on May 24, 2004; the trial court’s judgment entries issued
during that time period are vcjaid.’_’ A copy of that order has been attached hereto as Exhibit |.
On or about May 21, 2004, Defendant illegally, actéd in bad faith and negligently caused the
Plaintiff harm or injury by evicting him from his property located at 13613 State Route 66,
Fayette, Ohio, as indicated in his Judgment Entry issued on May 13, 2004, A copy of these
voided decisions are attached hereto as Exhibit 2 as found in the Court of Appeals Judgment

Entry issued May 6, 2005.

Aoor’ 65




7.

Overwhelmingly, Defendant has negligently acted in bad faith, and has acted tn

the clear abseice of all jurisdiction from May 13, 2004 until May 24, 2004, As the Courl of

Appeals stated, “A judge can be held civilly liable for damages and those damages can be

recovered against a judge when he or she has acted in a clear absence of all jurisdiction.” See

Walk v. Ohio Supreme Court, Franklin App. No. 03AP-205, 2003-Ohio-5543; Reasoner v. City

of Columbus, Franklin App. No. 02AP-831, 2003-Ohio-670,

8.

Defendant’s misconduct can be for no other purpose than to harass or

maliciously injure the Plaintiff and constitutes misconduct within the meaning of R.C.

SrAn7 0%,

WHEREFORE, Plaintiff A.J. Borkowski, Jr. requests that this Court:

a.

Find that Defendant Charles D. Abood is liable to him in the amount of

$1,000,000.00 for “negligence, acting in bad faith, and acting in a clear absence

of all jurisdiction” within the meaning of R.C. §2307.01 and other applicable

legal provisions;

A trial by jury on all triable 1ssues;

Enter an order prohibiting Defendant from disposing of any and ali of his assets,

including title to real property which affects the instant action;

Grant Plaintiff any and all other relief that might be appropriate, including an

award of cost and reasonable expenses associated with this action.

L%

:V Borkowskl I :mtlff Pro .‘ae
PO Box 703
Tayette, OH 43521

Telephone (419) 237-2397

;Qﬂ,p)(-a F b6



AFFIDAVIT IN SUPPORT OF COMPLAINT
STATL OF OHIO )
) S8:-AJ, BORKOWSKI, TR
COUNTY OI' FULTON }
I A. 1. Borkowski, Jr., being first duly cautioned and sworn according to law. do hereby
allege and states as follows:
1. Thave personal knowledge of the facts attested to herein.
2. That the information or allegations as stated in the complaint are true and accurate as
he verily believes or to the best of his knowledge and belief,
PURTIER AFFIANT SAYTHE NAUGHT:
),
@7@1 wtd! [, ot
&3, Borkowski Jr._Hlaintiff, Pro-Se
PO Box 703

Fayette, Ohio 43521
Telephone: (419) 237-2397

JURAT OF A NOTARY PUBLIC |

Before me, a notary public in and for the state of Ohio, appeared the above-signed, A. J.
Borkowski Jr., by me identified to be one and the same, who then subscribed his signature and made
solemn affirmation that the facts alleged in his Affidavit in support of Complaint against Defendants
were true and correct to the best of his knowledge, information, memory, and belief, and upon his
information and belief, he believes the same to be true, that they are made in good faith, and are his
voluntary acts and deeds.

Dated: & ~ A3 0S5 | %ﬁmk%iauwm
i

ary Public

JANA 6. BEAYERSON
Moty Pubdic, Siriz of Oig

by Cominiesion Exmires Biay 29, 2004
! £
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IN THE COURT OF COMMON PLEAS OF FULTON COUNTY, GHIO

Tennifer M. Borkowski *
Plaintiffs, *
V. * Case No. 04 CV 0018
A. J. Borkowski *
Defendants. * Judgment Entry

This court hereby disqualifies itself from Further participation in this case and in
all cases’involving A.J. Borkowski. This case is referred to the Administrative J udge

of this court for reassignment to another judge.

IT IS 8O ORDERED.

Sl 25 2006 | /%%

Charles D. Abood, Judge by A551g

Copies me/ /} /)Z’
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~ FILED
The Supreme Gourt of Oliio 400

MARCIA ), MENGEL, GLERK

SUPREME GOURT OF OHIO
State of Ohio ex rel. A. J. Borkowski, Jr. Case No. 2007-0564
v IN MANDAMUS
AND PROCEDENDO

- Judge Richard M. Markus et al.
ENTRY

This cause originated in this Court on the filing of a complaint for a writ of mandamus
«nd procedendo. Upon consideration of relator’s motion to stay all opinions and orders
isstued by Judge Markus in the Fulton County Court of Comimon Pleas,

It is ordered by the Court that the motion is denied.

Upon consideration of relator's application for dismissal of respondents Fulton County
Common Pleas Court, Fulton County Sheriff’s Department, Judge Richard Markus,
Sheriff Darrell Merillat, and the Sixth District Court of Appeals,

It is ordered by the Court that the application for dismissal is granted,

Accordingly, respondents Fulton County Common Pleas Court, Fulton County

Sheriff’s Department, Judge Richard Markus, Sheriff Darrell Merillat, and the Sixth

District Court of Appeals are dismissed from this action.

This cause remains pending with respect to respondent John Shaffer.

et ien

THOMAS 1. /M YER
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William K. Humbert, et al,

V8.

Jennifer M. Borkowski, et al,

CASE NO: 01-CV-00274

Plaintiffs,

JUDGE: ROBERT C. POLLEX

Defendants,

1)

2)

3)

DEFENDANT’S AMENDED ANSWER AND CROSS-COMPLAINT

Now comes the Defendant, A. J. Borkowski, Jr., and Answers Plaintiff’s Complaint
to Quiet Title aﬁd states, avers, and contends as follows:

To the extent that the allegations set forth in Paragraphs 2, 3, §, the first sentence in
para. 6, the final two (2) sentences of para. 7, and the first sentence of para. 9, are
matters of public record, Defendant Borkowski, Jr., admits those allegations, and
denies all other allegations in paragraphs one (1) through eight (8) of Plaintiffs
Complaint.

Defendant A. J. Borkowski, Jr., denies all other allegations in made in paragraphs
one (1) through eight (8) that are not specifically adn.litted.

Defendant A. J. Borkowski, Jr., admits the allegations of fact in paragraph eleven
(11) of Plaintiff’s Complaint, with the sole denial that Probate proceedings are in

preparation and should be filed in the near future.



4)

S)

Defendant A. J. Borkowski, Jr., specifically denies the allegations made in
paragraph ten (10) of Plaintif’s Complaint and further says that their claim that
“[eJach of the Plaintiffs and their predecessors in title have been in open, adverse,
notorious, continuous and exclusive possession of said premises claiming title
thereto for more than twenty-one (21) years last past (sic) adverse and superior to
all persons whomsover and all of the defendants herein for more than forty years
last past (sic).” is a willful, wanton, reckless and knowing materially false statement,
made in bad faith by Plaintiffs, and their counsel, with the specific intent to mislead
this court and prejudice these proceedings, and were also made in knowing violation
of Ohio Civil Rule 11, the same being subject to sanctions, and further being
knowing materially false written statements made to a government body in official
proceedings, the same being a felony criminal violation under chapter 2921 of the

Ohio Revised Code.

AFFIRMATIVE DEFENSES

FIRST AFFIRMATIVE DEFENSE

Defendant Borkowski, Jr., specifically denies that PlaintifPs William and Brenda
Humbert are the actual and true owners, with superior ownership and/or valid -title
to the property described in paragraph one (1), since the sale of said real estate was
performed by and through the power of attorney drafted and executed by attorney
Jack Gooding which specifically forbade the sale of real estate lawfully owned by
the decedent, Bertha Borkowski-Stewart, by her sole majority heir, Defendant A. J.

Borkowski, Jr.



6)

7)

8)

SECOND AFFIRMATIVE DEFENSE

The power of attorney used to sell, transfer and convey the real estate to Plaintiff
Ebersole, which attorney John S. Shaffer drafted and executed, and knew to be
frandulent and illegal, was actually executed out of Defendant A. J. Borkowski Jr.’s

presence, and constitutes perpetration of fraud and breach of contract to Defendant.

THIRD AFFIRMATIVE DEFENSE

It is a fact that the same document, which was later officially recorded and used by
attorney Shaffer under the pretense of being a valid power of attorney-in-fact to scll,
transfer and convey real estate to the Plaintiff Ebersole, was blank the day he
brought it to the decedent’s nursing home room for Defendant Borkowski’s
signature, and was pof represented by Mr. Shaffer to be a new power of attorney at
all, but merely a “document needed to satisfy the legal requirements” of an

unnamed “title company.”

FOURTH AFFIRMATIVE DEFENSE

Defendant further states that atiorney Shaffer koowingly committed and
perpetrated fraud in, by and through the false and fraudulent power of attorney,
and knowingly, willfully, wantonly and recklessly engaged in misconduct in
violation of the Ohio Rules of Professional Responsibility, and violated other Ohio
criminal laws, by backdating the same power of attorney, then inducing his own
secretary, Shirley A. Crampton, to sign as a false witness as to the proper execution
of the same, when, in fact, the decedent, Bertha Borkowski-Stewart was in a
paralytic, comatose si-:ate in a nursing home on the alleged day of exccution and
could never have intelligently, knowingly, willfully and voluntarily signed the

document as asserted and attested to by attorney John S. Shaffer, nor was Mrs.
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9)

10)

11)

Crampton present as attested by her witnessing signature to execution of the power

of attorney. (See Defendant’s Second and Third Counterclaims, infra.)

FIFTH AFFIRMATIVE DEFENSE

Attorney Shaffer further made numerous false representations to Defendant A. J.
Borkowski, Jr., leading him to believe that all of Shaffer’s actions were perfectly
legal, and that by and through his actions he would be making a valid, lawful sale to
Plaintiff Ebersole of the property in question as described in paragraph one (1) of
Plaintif’s Complaint. Defendant Borkowski was entitled to rely on the
representations of his attorney, that they were competent and lawful, since his
attorney is a statutory officer of the Ohio courts, sworn to faithfully observe, honor
and uphold all Ohio laws, which includes the Ohio Code of Professional

Responsibility, its’ Disciplinary Rules, and all the ethical considerations thereto.

SIXTH AFFIRMATIVE DEFENSE

Attorney John S. Shaffer knowingly and willfully perpetrated fraud on Defendant
Borkowski, Jr., in that he led him to believe that the document signed at the nursing
home where his grandmother, Mrs. Bertha Borkowski—Stgwart, resided when its
partial execution took place, was in fact, “just a document for the title company to
cover the sale” and make the transaction and conveyance legal and proper in form
and substance. Said false statement and misrepresentation by attorney Shaffer was

willfully and wantonly false, misleading, and known by him to be so when made.

SEVENTH AFFIRMATIVE DEFENSE

As a proximate and/or direct result of the actions of attorney Jack Gooding, the sale,

transfer and conveyance of the real estate to PlaintifPs William and Brenda
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Humbert, as described in paragraph one (1) of Plaintiff’s complaint, was done
under knowingly false and illegal means, and is an absolute nullity and void, as if

the sale had never actually occurred.

EIGHTH AFFIRMATIVE DEFENSE

12)  Said title remains vested in and fully owned by Defendant A. J. Borkowski, Jr., as
the sole majority heir of the estate of the decedent, Bertha Borkowski-Stewart, as is

evinced by her Last Will and Testament, Plaintiff’s Exhibit “F.”

NINTH AFFIRMATIVE DEFENSE

13)  Defendant A. J. Borkowski, Jr., realleges and incorporates the facts and allegations
set forth in paragraphs three (3) through eleven (11) as though fully restated herein,
and denies that Loyal Ebersole is the actual and true owner, with superior
ownership and/or valid legal title to the property described in paragraph oné 1),
and that the sale, transfer and conveyance of the real estate to Loyal Ebersole, as
deseribed in paragraph four (4) of Plaintiff’s Complaint, was done under knowingly

false and illegal means, and is an absolute nullity and void, as if the sale had never

actually occurred.

TENTH AFFIRMATIVE DEFENSE

14)  Said title remains vested in and fully owned by Defendant A. J. Borkowski, Jr., as

the sole majority heir of the estate of the decedent, Bertha Borkowski-Stewart.

ELEVENTH AFFIRMATIVE DEFENSE

15)  As admitted by Plaintiff’s and their counsel, as stated as fact in paragraph six (6) of
Plaintiff’s Complaint, the power of attorney was illegally and fraudulently drafted,

executed and notarized by attorney John S. Shaffer, was falsely witnessed to by his



16)

law firm secretary, Shirley A. Crampton -- outside of the presence of the real estate |
owner-decedent, Bertha Borkowski-Stewart, and Defendant A. J. Borkowski, Jr., -
and was, indeed, not merely “improperly executed and notarized” but was also
fraudulently backdated so to give the impression that it originated before the
decedent had her stroke in and about August, 1997; therefore it was and is an
entirely invalid legal instrument of no genuine and binding legal validity, force or
effect, and all action taken thereunder was and is an absolute nullity and void. See

Plaintiff’s Exhibit “D.”

TWELFTH AFFIRMATIVE DEFENSE

As admitted and stated in the final sentence of paragraph seven (7) of Plaintiff’s
Complaint, “said deed could be voidable,” that being the deed executed by Plaintiff
Ebersole to sell, transfer and convey the real estate as described in paragraph seven
(7) to Defendant Jennifer M. Borkowski; it is further averred and contended by
Defendant A. J. Borkowski, Jr., that said deed is not merely “voidable” but is in fact
entirely null and void without any legal validity, force or effect, and that the true
legal ownership of the real estate described by Plaintiff Ebersole, due to the fraud
and misrepresentations made by attorney John S. Shaffer, are fully vested in aﬁd
wholly owned by the sole majority heir of the original true owner of the same, that
being the decedent, Bertha Borkowski-Stewart, said inheritance being lawfully
established by her Last Will and Testament. See Plaintiff’s Exhibit “F,” page three
(3), “Item VII,” to wit: “I give, devise and bequeath to my grandson, A L
Borkowski, Jr., my [forty] 40 acre farm located in the Northeast quarter of Section

30, Gorham Township, Fulton County, Ohio.”
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17)  Imsofar as Plaintiff's Exhibit “D” is a knowingly and willfully created faise and
illegal instrument, purporting to be a valid power of attorney, the same is genuine
and best evidence in support of Defendant A. J. Borkowski, Jr.’s, defenses herein.

18)  On or about November 15th, 1999, Bertha Borkowski-Stewart died at age ninety-
three (93) of multiple medical complications at the Heartland Nursing Home in

Wauseon, Ohio.

THIRTEENTH AFFIRMATIVE DEFENSE

19)  In both of the sales of the real estate described in Plaintiff’s Complaint, each of the
Plaintiffs, William and Brenda Humbert and Loyal G. Ebersole, specifically waived,
refused and/or denied the need to have a formal title search performed by an
independent title search company, or produced by Defendant A. J. Borkowski, Jr.,
prior to the sales, and each sale was completed through pro forma “purchase
agreement” forms created and drafted by attorney John S. Shaffer and his law firm;
and, furthermore, under paragraph five (5), entitled, “Title Evidence,” it was
expressly agreed to by the Plaintiffs that should the “seller,” Defendant A. J.
Borkowski, Jr., not furnish a certificate of marketable title that the purchase
“agreement[s] shall be deemed void and [only the] Buyers’ carnest (or deposit)
money shall be returned.” Defendant A. J. Borkowski, Jr., and the Plaintiff’s were
advised by attorney Shaffer and that all “title work would be taken care of” by him
and/or his law firm. See Defendant’s Exhibits A and B, attached (“Agreement[s] to

Purchase”).

FOURTEENTH AFFIRMATIVE DEFENSE

20)  Becausc the Plaintiffs in each sale failed to demand or otherwise require production

of any formal, certified titled search or any certificate of marketable title to the real
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estate in dispute, either by Defendant A. J. Borkowski, Jr. and/or attorney John 8.
Shaffer, as expressly set forth in the real estate purchase agreement, said failure,
refusal, denial, and/or express or constructive waiver for evidence of genuine
marketable title, constitutes their own negligence, gross negligence and/or
contributory negligence, deliberate bypass, and waiver of the purchase agreement
contract requirements, and they are therefore barred under the doctrines of
estoppel, and/or collateral estoppel, and laches from now raising any claim relating‘to
the marketability or legal sufficiency of the title at the time of their purchases so as

to now obtain this court’s judgment to quiet title and/or remove any cloud thereon.

FIFTHTEENTH AFFIRMATIVE DEFENSE

20)  Because the Plaintiffs knowingly and intelligently elected and chose not to hire their
own legal counsel to represent and handle their interests in the purchase of the real
estate from Defendant A. J. Borkowski. Jr., said failure and choice constitutes their
own negligence, gross negligence and contributory negligence in the transaction;
and even though they knew that attorney John S. Shaffer was in fact counsel for the
Defepdant, they knowingly permitted Shaffer to conduct the transaction when it was
apparent to any reasonably-minded person that there could and would be a conflict
between their own interests and those of the seller, Defendant A, J. Borkowski, Jr.,
therefore any claims of conflict of interest or such claims related thereto are also

barred by the doctrines of estoppel, collateral estoppel and laches.

FIRST COUNTERCLAIM

21) Defendant A. J. Borkowski, Jr., was and is the victim of malpractice and fraud
committed by attorney John S. Shaffer and his law firm, by virtue of his knowing,

willful, wanton and reckless actions in disregard for the interests of and contract
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with his client, the Ohio Code of Professional Responsibility, the Disciplinary Rules
and Ethical Considerations thereto, as well as all other applicable Ohio laws relating

to lawyer competency, fraud and real estate transactions.

SECOND COUNTERCLAIM

22)  Because of the actions of attorney John S. Shaffer, Defendant A. J. Borkowski, Jr.,
was compelled to file a formal complaint with the Disciplinary Counsel of the
Supreme Court (le Ohio, Case No. 01-85. Because of that complaint, an investigation
and hearings were conducted. It was found by the Disciplinary Counsel that

~ attorney John S. Shaffer had violated four (4) separate Disciplinary Rules and
engaged in “conduct involving dishonesty, fraud, deceit, misrepresentation;
conduct prejudicial to the administration of justice; other conduct that adversely
reflects on [attorney Shaffer’s] fitness to practice law; and counsel[ing] aﬁd
assist[ing] * * * in illegal or fraudulent conduct.” The Disciplinary Counsel
thereupon filed on October 1st, 2001, a certified complaint against attorney John S.
Shaffer and submitted it to the Board of Commissioners en Grievances and
Discipline of The Supreme Court of Ohio. This complaint is now awaiting formal

disciplinary action and punishment by the Board.

THIRD COUNTERCLAIM

23)  In the course of the investigation before the above referenced Disciplinary Counsel,
attorney John S. Shaffer admitted in a letter dated February 7th, 2001, in
depositions on February 28th, 2002, and in an official court proceeding on March
8th, 2002, before the Tenth Judicial District Court of Appeals in Columbus, Ohio,
that he had committed all of the rule violations he was finally charged with, and that

he knew his actions were against the law and against the best interests of his client.
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FOURTH COUNTERCLAIM

24)  Defendant A. J. Borkowski, Jr., realleges and incorporates by reference all the facts
and allegations set forth in paragraphs five (5) through twenty-three (23) as though
fully restated herein, and further claims that, although the Plaintiffs were fully
aware of the findings and pending actions of the Disciplinary Counsel of The Ohio
Supreme Court, they have still have allowed and chosen attorney John 8. Shaffer to
conduct this legal action and prosecute their claims against Defendant Borkowski,
Jr., both of his daughters, and the minority heirs named in the final Will of the
decedent, Mrs. Bertha Borkowski-Stewart. Therefore Defendant Borkowski, Jr.,
claims that the actions of the Plaintiffs and attorney Shaffer constitute malicious
prosecution, abuse of court process, frivolous litigation in violation of Ohio Revised
Code § 2323.51, were made in bad faith in violation of Ohio Civil Rule 11, and is

~ scandalous, indecent, vexatious, and designed to harass and annoy Defendant
Borkewski, Jr., all of the same being contrary to and violative of extant Ohio laws,
and perpetrated so as to inflict negligent, malicious and intentional emotional
distress upon Defendant Borkowski, Jr., and all others; and as a proxima‘te and/or
direct result of the actions of attorney Shaffer and the Plaintiffs, Defendants and the
estate of the afore-named decedent, have suffered injuries, losses and damages in aﬁ

amount in excess of $25,000.00.

FIFTH COUNTERCLAIM

25)  Due to the negligence, gross negligence and contributory negligence of the Plaintiffs,
and the continued illegal actions of attorney John S. Shaffer, and the express terms
of the purchase agreements entered into by them with Defendant Borkowski, Jr.,

the Plaintiffs have no standing to bring this action as a matter of law. The real estate
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in dispute was sold by attorney Shaffer in knowing violation of the Ohio Fraudulent

Conveyance Act and other applicable Ohio laws.

RELIEF SOUGHT

Defendant Borkowski, Jr., moves this Court to dismiss Plaintiff’s Complaint to

A)
Quiet Title since they possess no valid legal title as a matter of law, and that the
Court Order that the sales of said real estate be declared null and void, ab iritio, and
the title thereto be restored and reveried to the sole and exclusive possession of
Defendant A. J. Borkowski, Jr., and the estate of Mrs. Bertha Borkowski-Stewart,
and that the Plaintiffs be enjoined from any further use or sale of the same, and
B) Demands a trial by jury on all issues triable, and
C) Further prays for compensatory damages from Plaintiffs, each of them, jointly and
severally, in an amount in excess of $25,000.00, and
D) Prays for punitive, hedonic, special, and future damages in an amount in excess of
$25,000.00, and
E) For such other and further relief in equity and law which the Court deems just and
proper.
Respectfully submitted,
Qf%m/ ﬁ W r/
Alyfed J. Borkowski, Jr. f
Defendant, In Propria Persona
13613 State Route 66
Fayetie, Ohio 43321
Phone: 419. 237. 2397
MM:.ajb/kla
§8/:66722
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CERTIFICATE OF SERVICE

This is to certify that a true copy of Defendant’s Amended Answer and

Counterclaims was served on all the parties shown below via 1st class U.S. Mail this

X day of June, 2002.
——

John T. Stelzer, Esq.

For Plaintiffs Humbert/Ebersole
216 South Lynn Street

Bryan, OH 43506

Kyle A, Silvers, Esq.

For Def. Jennifer Borkowski
1776 Tremainsville Road
Toledo, OH 43613

Amber Borkowski, Deft.
13623 State Route 66
Fayette, OH 43521

Bruce Bishop, Deft.
201 South East
Belton, MO 64012

Paul H. Kennedy, Ass. Pros.

-For Deft. Dennis Hales, Treasurer

123 Courthouse Plaza
Wauseon, OH 43567

Bradley P, Toman, Esq.

For Def. Fermont Investment & Loan
1370 Ontario Street, Suite 1700
Cleveland, OH 44113

Rita Pattison, Deft,
103 Gardner Street
Fayette, OH 43521

Our Lady of Mercy, Catholic Church, Deft.

409 East Main Street
Fayette, OH 43521

aill 1 Bosurt: )

Alﬂ‘ed Jﬁbrkowski, Jr., Defe;/{dant
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AGREEMENT TO PURCHASE

WHEREAS, Bertha Borkowski Stewart, an unmarxied adult, by A.J.
Borkowski, Jr., her attorney-in-fact, hereinafter refarred to as the Scller(s),
wish to sell and William K. Humbert, whose tax mailing address is 13149
State Route 66, Fayette, Ohio 4352/ hereinafter referred to as the Buyer(s),
wish to purchase certain real estate, it is agreed as follows:

1. Sellex{s) agrae to sell and Buyer(s) agree to buy certain real estate
set forth on Exhibit A attached hereto and made a part hereof.

2. Purchase Price and Terms. The purchase price shall be Sixty-
two thousand five hundred Dollars ($62,6006.00). Said amount to be paid as
follows: $12,600.00 upon the execution of this agreement, the receipt of
which is hereby acknowledged, and the balance of $50,000.00 shall be paid in
cash upon closing, which shall oceur on or before December 31, 1998, All
payments made must be made in the form of cashier's check, bank or

certified check, payable to Newcomer, Shaffer & Spangler 1JTA Keal Estate

account.

3. Taxes and Assessments. Seller(s) shall assume and pay all taxes
for the year 1998, due and payable in January and July 1999.

4. Pogsession. Possession of the real estate shall be delivered to
Buyer(s) on or before December 31, 1998,
Certificate of Title for the real estate, showing a marketable title in Sellex(s)
at the Seller's cost. Bl_lyer(s) may have the Certificate examined by their
attorney. Seller{s) will have a reasonable time to meet such requirements, if
any, as may be necessary to render markotable his title to tho real ostats
according to the Standards of Marketability of Abstracts of Title as adopted
by the Williams County Ohio Bar Association. If for any reason marketable

title cannot be furnished, this agreement shall be void and Buyer(s) earnest

money shali be returned.
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6. Upon acceptance, this offer to purchase and any written modification thereof
shall become an agreerent binding upon the Buyer and Seller and their respective heirsd,
executors, administrators and assigns, and shall be deemed to contain all the terms aﬁd
conditions agreed upon, it being agreed by Seller and Buyer that there are no cutside
conditions, representations, warranties or agreements. m‘-.

7. The Seller(s) shall assume the risk of loss or damage to the rea] estate until the
delivery of a Warranty deed, At closing upon payment of balance of purchase price,
Seller(s) shall deliver to Buyer(s) a warranty deed to said premises, free and clear of any

and all liens and encumbrances.

8. The Buyer(s) acknowledge that this constitutes the eniire agreement between
the parties and that they are purchasing the premises in an "as is" condition. They are
‘ re]ying. upon their own inspecti&n and judgment as to its condition, fitness and value,
Buyer further acknowledges that execution of this agreement has not been procured by

any statement of Seller not herein contained.
9. Seller shall provide to Buyer Ohio Disclosure Form as provided by law.

1IN WITNESS WHEREOF, the parties have hereunto set their hands on this the
day of , 1999,

-

ws' 2
f eer.s' ,

Loyal Ebersole
Buyers
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AGREEMENT TO PURCHASE

WHEREAS, Bertha Borkowski Stewart, an unmarried adult, by A.J. Borkowski,
It., her attorney in fact, hereinafter referred to as the Seller(s), wish to sell and Loyal
Ebersole, hereinafter referred to as the Buyer(s), wish to purchase certain real estate, itis
apreed as follows: ' -

1. Seller(s) agree to sell and Buyer(s) agree to buy certain real estate described in
Exhibit A attached hereto and made a part hereof.

2. Purchage Price and Terms. The purchase price shall be Forty-six thousand
five hundred and 110/100 {§46 500.00). Said amount to be paid as follows: $6,000.00 has
been paid by Buyer to Seller as a down payment, and Sellers acknowledge roceipt of said
amount. The balance of MD,SQD,DD shall be paid in cash upon closing, which shall oceur
on or before July _____, 1999. All payments must be made i the form of cashier’s check
bank or cettified check, payable to Newcomer, Shaffer & Spangler 10TA Real Estate
account.

3. Taxes and Assessments. Sefler shall assume and pay all taxes for the year
1999 due and payalile in Januay and July 1999, wd Buyor shall assume and pay all 1axes
thereafter.

4. Linprovements and Fixturey. This offer includes all improvements and
permanent fixtures used in connection with the real estate, including but not necessarily
limited to electrical, gas, heating a;xd plumbing fixtures, screens, screen doors, storm
windows, shades, venetian blinds, alt drapes, drapery hardware, awnings, attached
carpeting, linoleum, trees, shrubs, flowers, fences, built in appliances, if any, now on the
rea} estate and the same shall be fully paid for and free of all liens and encumbrances at the
time of closing, unless atherwise specified and agreed by the Buyer(s).

5. Title Evidence. Prior to closing Seller(s) shall furish a certificate of title for
the real estate, showing a marketable fitle in Selter(s) at the Seller’s cost. Buyet(s) will
have the certificate examined by their attorney and will 2ubmit a legal apinion thereon
withou{ unreasonable delay. -Seller(s;) will have a reasouable time to meet such
requirements, if Bny. as may be necessary 1o render misketsble his tifle to the real estng
according to the Standards of Marketahility of Abstracis of Title as adopted by the
Williams County Ohio Bar Assaciation. If for any reason marketable title cannc;t be

furnished, this agresment shall be void and Buyer(s) carnest money shall be returned.
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title cannof be furnished, this agreement shall be void aud Buyer(s) earnest
money shall be returned,

6. Upon acceptance, this offer te purchase ar_}d any written
modification thereof shall become an agreement binding upon the Buyer(s)
and Seller(s) and their respective beirs, executors, administrators and
assigns, and shall be deemed to contain all the terms and conditions agreed
upon, it being agreed by Seller(s) and Buyex(s) that there are no outside
conditions, representations, warranties or agreements.

1. The buyer acknowledges that they have inspected the property
herein described and in purchasing the property in its ‘AS I8’ condition, they
are relying upon their own inspection and judgment as to its condition,
fitness and value. Buyer further acknowledges that their execution of this
agreement hias not been procured by any statement of Seiler not herein

contained.

IN WITNESS WHEREOQOF, the parties have hereunto set their hands

on this the. day of December, 1988.

éﬁ% é}&e_ﬁnﬁ/ﬁé{ l iéi ad—z‘cf"

Bertha Borkowski Stewart

Byﬁ- 0({&.&4'- . A (é@m# “.LVn-%ur
Ad .aorkowski, Jr,, H%r

Attorney-in-fact
Seller(s)

//E ;;d“!; (/ /Alﬂf—é‘{/
Wﬂham K. Humbert
i e 7£
Brenda Humbert

Buvyer(s)
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IN THE COBRT OF CGMEQHHEF%E% 0$”FBL193 COUNTY, GRIO

r"f\} i &
o .

1;’) !' }A' i.; o r’-? - .
Humbert . i Cass No_ QlCV(QQ0274
Dlaintiff - S ST i
Borkowski PRETRIAL ORDEH
- Dafendant

-pretrial conference had June 12, , 2002 ., Pursusnt to Dhie Bule
of (Civil Procedurs 16, it is ORDERBB that
(Jurv) PEPREL; Trial date set for Nov. 6/7, 2002 . 2 days allowed.
Final pretriazl set for QOct. 9, 2002 at 10:30 _ aam.

Discovery Tt be compieted by Aug. 16, 2002

Pretrial motions to be filed py Aug 16, Responses by Sept 6, Reply Sept 16

Eearing on pretrial motions and pretrial set for to be set upomirequest ..

Tr:al briefs with proposed jury mnstructﬂon to be leed by Nov, 1, 2002

xpert witngsses for trizl shall be disclosed end their reports sxchanged:
Plaintiff's by: Oct 9 Dafenrdant's by: Qct 9

A list of ail exhibits to be gfferasd et trial shall be providad the Court
and all other couasel by Nov 1, 2002 All exhibits are to
be marked prior to trizl with Plaintiff's exbkibits be numbered
cansecutively and Defendant's exhibits lsttered consecutively.

Fzilurs to comply with the reguirsments re*éting to completicn of
discovery, eXxhibits, and disclosure of experts and their *eparta mEy refult
in the exclusion of testimony or evidsnce at trial.

NOTE: Receipl of a Copy of this Pretrial Order shall constitute NOTICE of
dates end times scheduled herein. Attornsys/Pertiss will NOT receive
#dditional Yotice herecf. Notatiom of an attoroey's/party's name “CC*
below shall constitute prims facie evidense of receipt of such cotice.

g‘-
Judge Pollex, by Assignment

Kyle Silvers, Esq.
.J. Borkowski, Pro Se
—Amber-Berkowskis—Rro-Se-— ‘
Hon. Robert Pollex. Date: Q;//QL/DE%k
. T_..I
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William Humbert, et al,
Plaintiffs,
~V§- |
Jennifer Borkowski, et al,

'1 Defendants.

APPEARANCES:

On Behalf of Plantiff:

FIED.
FULTON COUNTY COURT OF APPEALS
i 0CT 14 2003 |

Hoge e CLERK @4:( £ 0
IN THE COURT OF COMMON Pfﬁsﬁ Por,

FULTON COUNTY, om(f%:?,p "5? 9

*

7,

*  Tnal Court Case No. 01CV000274

*  Court of Appeals 03FU21

*  TRAN
*
* *. ok
HEARD:
June 12, 2002
BEFORE:

HON.ROBERT POLLEX

* Ok K K K

Kirk Yosick, Esq.

On Behalf of Defendant:

TOFP -EDINGS

Kyle Silvers, Esq., Bradley Toman, Esq., A.J. Borkowski, Defendant, Pro Se.

PREPARED BY:

Susan Behnfeldt, Court Reporter

Fulton County Courthouse, Wauseon, Ohio 43567
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22,
THE COURT: Youmay be seated, please. Allright

first of all we have Case Number 01CV00274, in the matter of William Humbert, et al, Plaintiffs

versus Jennifer Borkowski, et al, Defendants. This is a Complaint in Quiet Title that is set for a

4 ” pretrial conference at this time. And counsel and [ have been discussing the pleadings that have

been filed and where we go from here in terms of setting further schedule for further motions,
pleadings, discovery and trial. The trial date has not been set yet. 1would like to do that. We did

address in chambers just briefly, and I want to address on the record more formaily the one issue
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that we have before us, first of all is the Defendant A.]. Borkowski, Jr. has filed an Amended
Answer and Cross-Complaint and counsel had indicated that they would like to have time. That
was filed without Jeave, and outside of the time limit of provided for by the Civil Rules. So the
issue 1s, does the Court permit, grant leave to file this Amended Answer and Cross-Complaint or
not. And counsel indicated for the record or would like to indicate for the record apparently that
they would like to have time to respond to that. So let me address respective counsel, on behalf

of the Plaintiffs, Mr. Yosick how much time would you like to have in order to address the issue

of Leave to the Defendant filing an Amended Answer and Cross-Complaint?

MR. YOSICK: Your Honor, ] believe two weeks as

} far as Plaintiffs are concerned will be plenty of time to review that and file a response.

THE COURT: Allright. And Ms. Silvers on behalf

20
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of your client?

MS. SILVERS: Two weeks would be ample, Your
Honor.

THE COURT: Allright. And Mr. Toman on behalf
of your client? |

MR. TOMAN: That’s fine, Your Honor.

THE COURT: Am I pronouncing that correctly?

/%ax./," &8
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MR. TOMAN: Yes.

THE COURT: Okay. Allright. SothenT’ll grant all «f

of you two weeks to file your either objection or acquiescence to the Court granting Leave to the
Defendant, Mr. Borkowski, to file his Amended Answer and Cross-Complaint.

Now next we have not set 2 completion for discovery. And we need to set a final pretrial.
we also need to establish time limits for Summary Judgments. And I'd like to hear from everyone
as to how much time they would like to see us set for those respective things. Let me start again
with counsel for the Plaintiffs, Mr. Yosick, what kind of time frame would like to see us put this

on?

MR. YOSICK: Your Honor, the Plamntiffs would

expect to file a Motion for Summary Judgment, and I beheve we can certainly have that filed

within about sixty to ninety days. And we’ll be prepared to follow that as a starting point.

THE COURT: Okay. And as to a trjal date, how far

down the road would you like to see us set that?

MR. YOSICK: Well, I think—

THE COURT: I'm just going to ask for input and then

we're going to set some dates.

MR. YOSICK: Yea. I'm thinking, I don’t see any

reason fo set it down further than say six months, if the Court schedule permits that.

THE COURT: All right. Ms. Silvers, do you want
to be heard on that issue?

MS. SILVERS: I'would agree with Mr. Yosick’s time

line, Your Honor. I would like to resolve the issues as expeditiously as possible.

THE COURT: All right. And Mr. Toman on behalf
of the Fremont Investment and Loan?
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necessary.

days is sufficient?

ninety days on that as well?

|

ofit. And Mr. Borkowski,--

discovery, then the depositions.

of discovery being completed by?

and 120 for summary judgment.

- - 4 -
MR. TOMAN: Well, Your Honor, I’d actually like

a little more time for discovery, with time to do paper discovery, followed by a deposition if

THE COURT: What time were you thinking in terms

MR. TOMAN: I was thinking ninety days for

discovery, 120 for Summary Judgment. Of course if we could do it sooner that, you know, it

doesn’t say we have to use all that time to do so.

THE COURT: Allright. Would you hike also for the

pretrial motions, including summary judgment, to be filed ninety days or do you think that sixty

MR. TOMAN: I'm sorry, Your Honor?

THE COURT: For summary judgment? Did yousay
MR. TOMAN: I was saying ninety days for discovery
THE COURT: I'm sorry. Ididn’t hear the latter part
MR. BORKOWSKI: I'll agree with Mr. Toman.

THE COURT: Pardon?

MR. BORKOWSKI: I'll agree with Mr. Toman,

THE COURT: Allright. Well, let’s attempt to grab

ia trial date while we have everyone here. 1hope you have your calendars or at least we’ll make a

stab at trying to set a trial date at this time. We can always review that. And let’s look




-5.
1 [l approximately six months down the road here and see what kind of a date we could have. By the
2 || way, before we do that, is one or two days going to be enough? Do you want to snggest on how
3 many witnesses you anticipate calling?

4 MR. YOSICK: Your Honor, I think at this point as

5 T‘ long as this case manages to be limited to the Quiet Title issue, the other issues don’t get caught

6 || up in it, I would think one or two days would be plenty. Two days, I can’t see it being more than

7 f two days.

8 | THE COURT: And Ms. Silvers?

o MS. SILVERS: Agreed, Your Honor.
10 THE COURT: Mr. Toman?
11

| MR. TOMAN: Agreed, Your Honor. Ifit’s all kept
12 || in check there.

13 H THE COURT: All night. And Mr. Borkowski?

14 MR. BORKOWSKI: Agreed.

15 THE COURT: Allnght. Well, let’s set it for two just

16 || 1o be safe. And let’s grab a date approximately six, seven months from now. What do you think
17 || you've got there. Do you have any openings?

18 BAIJLIFF: The week of November 4%, we have a

19 || whole week open, you can take any two days of that week.

20 THE COURT: I think that I'm not going to want the

21 | first two days of that week, but Wednesday--starting Wednesday of that week we can probably do

22 1t

23 BAILIFF: November 6™ and 7%
74 THE COURT: Anyone have a problem with--

25 MR. TOMAN: That's fine for me, Your Honor.
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MS. SILVERS: Fine for me, Your Honor.

MR. YOSICK: That’s also fine for me, Your Honor.

THE COURT: All right. Hearing no objection we’ll
set it for the trial November 6 and 7, 2002. Now I usually do a settlement pretrial or final pretrial
approximately a month before that. Anyone have a problem with that? Or do you think sooner than
that. This would be give us time to get the summary judgments out of the way and then talk one
last effort at settling 1t before going to trial. That would mean we would be talking something like
the first week or second week of October. Anyone have a problem with that?

MR. YOSICK: No objection with that, Your Honor.

MS. SILVERS: No, Your Honor.

MR. TOMAN: Sounds good.

MR. BORKOWSKI: No.

THE COURT: All right. Let’s get a date for that.

THE BAILIFF: Wednesday, October 97

THE COURT: I would say ten or 10:30 would be--

THE BAILIFF: Okay, 10:30.

THE COURT: October 5™ did you say?

THE BAILIFF: Yes.

THE COURT: Okay. Allright. So we’ll set the final
pretrial for October 9" at 10:30 am. We can, if there are some problems that arise, we can
readdress these, but let’s at least have a time frame that ﬁve’re all working tdwafds today, and we
can always--we can also always come down for another pretrial if you folks feel that would be
helpful. Or obviously if you file your various motions, summary judgment or other motions and
want hearings on those, please indicate it in your motions so we can do that, otherwise we may just

rule on them with the motions and memorandums themselves. Allright. Then let’s say, better pick

ﬂ/p/\’.« 4 9L
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-7-
a date for summary judgment that’s going to be--we’re pushing up against 1t just a little bit with
summary judgment | understand that. Would it be too soon say August, middle of August for
summary judgments, | know that’s pushing it a little bit. I know it’s summertime.

MR. YOSICK: As far as us filing summary judgment,
Your Honor, I really don’t think the issues are that complicated. The only thing that might hold
it up 1s the potential of the deposition, Iikc_ Mr. Toman said. Other than that [ think we should be
prepared—;

THE COURT: I'm just worried that with reply time
and then if there’s, I mean, a response and then a reply, I'm worried that we’ll be bumping up
against the settlement pretrial in October if I do it much later than the middle of August for
summary judgments.

MR. TOMAN: That should be fine, Your Honor.

THE COURT: All right. Let’s say, what is the 15"
of August, what kind of day of the week is that?

THE BAILIFF: Thursday.

THE COURT: Well, we might as well make it the

next day, the 16™. Let’s say August 16 for pretrial motions, including summary judgment. Imight

as well let discovery go right up until that date as well. So we got the trial date, November 6-7,

final pretrial October 9, at 10:30 a.m., discovery to be completed and pretrial motions to be filed

by August 16 or before. Iwon’t, at this time, set a hearing on the pretrial motions until you file

yours and we’ll see whether you want to submit them on the memorandum without a hearing or

not.

MR. TOMAN: What is the time for filing a reply to

a brief in opposition to summary judgment? Maybe we could set those dates due the fact we have

a pro se litigant here.

Aopx. F 93
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-8-
THE COURT: That’s true. Well, we've got the

motions due August 16, so a response, what would three weeks later than that take us to?

THE BAILIFF: The first Friday in September, the 6%,

September 6%
THE COURT: September 6, and then let’s say ten
days to respond 1o that September 16 for replies. Does that seem like a reasonable--Iknow itis a

bit expedited, but I guess this is a--
MR. YOSICK: That’s fine.
MS. SILVERS: That’s fine, Your Honor.

THE COURT: --relatively researchable issues, |

H think. All right then. So we’ll set the motions, the original motions are due August 16, response

to those by September 6, and replies to responses are due September 16. Any other deadlines or

any other issues that any of you want to address at this time before I move to the other case?

MR. YOSICK: Nothing that I'm aware 6f, Your
Honor.
h MR. TOMAN: | think you covered it.
THE COURT: All right. I apologize. Are you Mr.
Shaffer?

MIKE SHAFFER: | am Mike Shaffer, Your Honor.

THE COURT: I heard you were here and present.

You have not entered an appearance. Do you wish to enter an appearance?

MIKE SHAFFER: I don’t think we have any stake

either as a parfy or representative yet, Your Honor.
THE COURT: All right.

MIKE SHAFFER: We are interested in the

FapX. F 94
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-9-
proceedings in as much as there are disciplinary proceeding against a member of our firm and it
was represented to disciplinary counsel that we would monitor the Quiet title and appraise them

1} of the situation.

THE COURT: Very well,
u MIKE SHAFFER: So we do have some interest, but
I don’t think-- | _
THE COURT: I justdidn’t want toneglect you. I' was
advised that you were here, and I didn’t want to not give you an opportunity.
MIKE SHAFFER: No. We have a vested interest in
the outcome, but I don’t think we’re a party or an attormey in the proceedings.
THE COURT: Allright. Well, since we already seem
to have enough folks involved in this let’s keep it that way then. Very well, anything else from
| anyone else on this one? All right. Thank you all for being here. I'm going to proceed on to a
Civil Protection Order case that involves a couple of the parties, but it’s on an ex-parte basis at this
point. So any of you that, Mr. Borkowski has to remain, but anyone else is free to leave or remain
as you wish. i
MR. YOSICK.: Thank you. _
MS. SILVERS: Thank you, Your Honor.
MR. TOMAN: Thank you, Your Honor.
[Hearing in recess]
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CERTIFICATE

STATE OF OHIO )
) ss.
COUNTY OF FULTON )}

I, Susan Behnfeldt, Court Reporter in and for the County of Fulton, State of Ohio, do hereby

certify and depose as follows:

That the foregoing proceeding was taken by electronic recording device at the said time and
place, and recorded in due course of said proceeding;

That 1 am a Reporter for the Fultoﬁ County Court of Common' Pleas, that the said
proceeding was thereafter under my direction transcribed from electronic into printed transcription,
that I have compared the foregoing franscript with the electronic transcription, and that the same
constitutes a full, true, and accurate report of the proceedings which then and there took place;

I further say the above statements are true. ()&

IN WITNESS WHEREQF, I have hereunto subscribed my hand this,'ﬁay 0%2.

QK{QDM

Susan A. Behnfekdt
 Notary Public, State of
Zy Gommisalon Expiros Sept. . 2004
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IN THE COMMON PLEAS COURT FOR FULTON COUNTX, IOHIO3: 1,5
William K. Humbert, et al, MA f; IY ?(E{YP L
)

Plaintiffs, CASE NO: 01-CV-00274

VS,

: JUDGE: ROBERT C. POLLEX
Jennifer M. Borkowski, et al,

Defendants.

vawvvvvvv\_«

DEFENDANT’S SUPPLEMENTAL ANSWER, COUNTERCLAIMS AND CROSS-
COMPLAINT AGAINST CO-DEFENDANT FREMONT INVESTMENT AND LLOAN

Now comes the Defendant, A. J. Borkowski, Jr., and Answers Plaintiff’s Complaint to
Quiet Title and states, avers, and contends as follows:

1) Defendant Borkowski, Jr., incorporates by reference, as if fully restated herein, the facts,
allegations, counter-claims and affirmative defenses as set forth in his Amended Answer
and Cross-Complaint filed in this case on June 4th, 2002, and further,

2) Incorporates and adopts by reference, as if fully restated herein, the facts set forth in his
Affidavit in Support of his Supplemental Answer, Counter-Claims and Cross-Complaint
against Co-Defendant Fremont Investment and Loan (hereafter Defendant Fremont).

3) Defendant admits that the property referenced in paragraph ten (10) of Defendant
Fremont’s Cross-Claim was transferred to Loyal Ebersole, but specifically denies that the
transfer was proper or legal, under Ohio’s laws and common law, due to the fraud
perpetrated on Defendant by attofney John S, Shaffer,

4) Defendant admits paragraph eleven (11) of Defendant Fremont’s Cross-Claim, that the
Power of Attorney was, in fact, (more than merely) “defective”, and further contends that

the same was a fraudulent, illegally created document by the actions of attorney John

| fppr £ 7




5)

6)

7

Shaﬁ'er, and therefore entirely null and void for the purposes of any real estate sale or
transfer, under Ohio’s laws and common law, because attorney John Shaffer knowingly,
willfully, wantonly and recklessly deceived and led .Defcndant Blo.rkowskj to believe it
was “perfectly legal” to sign his grandmother’s name to the same, and that said attorney
Shaffer knowingly, willfully, wantonly and recklessly deceived Defendant into believing
that the pre-existing power of attorney, drawn by attorney Jack Gooding, specifically
allowed him under the circumstances to execute the succeeding power of attorney, which
was then knowingly, willfully, wantonly and recklessly used by attorney Shaffer to
fraudulently sell, transfer and convey the real estate in dispute to Plaintiff Ebersole, and
therefore the transfer is subject to rescission and reversion to Defendant under extant
Ohio laws and common law.

Defendant Borkowski, Jr., specifically admits paragraph twelve (12) of Defendant
Fremont’s Cross-Claim, that his grandmotﬁer’s Last Will and Testament made him the
sole executor of her estate and the sole majority heir to the real estate in dispute; but
denies that said transfer was fully and lawfully effected simply by her death on
November 15th, 1999, in that the fraudulent acts by attorney John S. Shaffer were
knowingly, willfully, wantonly and recklessly committed on June 19th, 1999, prior to her
death which then preempted and prevented the lawful inheritance by operation of Ohio’s
probate and other applicable laws and common law.

Defendant Borkowski, Jr., admits the averment of paragraph thirteen (13) of Defendant
Fremont’s Cross-Claim that his grandmother, Mrs. Bertha Borkowski-Stewart is now
deceased having died on or about November 15th, 1999.

Defendant Borkowski, Jr., denies paragraph fourteen (14) of Defendant Fremont’s Cross-

Claim in that he did not became fully and/or lawfully “vested” with title to the property in
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8)

9

10)

11)

dispute due to the knowing, willful, wanton and reckless perpetration of fraud, deceit, and
misrepresentations of attorney Shaffer and, as well, the breach of the attorney-client

contract with Mr. Shaffer, since said actions by Shaffer in effect “divested * Defendant of

his rightful inheritance before he could secure the rightful inheritance by operation of
Ohio’s laws and common law.,

Defendant Borkowski, Jr., specifically denies paragraph fifteen (15) of Defendant
Fremont’s Cross-Claim that his future, conditional, and unrealized rights of inheritance
somehow “ratified” the pre-death conveyance of the disputed property to Plaintiff
Ebersole, and further contends that such a claim is made by Defendant Fremont in bad
faith and without any genuine basis in any existing Ohio laws or common law,

Defendant Borkowski, Jr., denies paragraph sixteen (16) of that he has no interest in the
property situated at 13613 State Route 66, Fayette, Ohio 43521.

AFFIRMATIVE DEFENSES

Defendant Borkowski, Ir., incorporates and adopts by reference the facts, denials,
allegations, and legal claims in paragraphs one (1) through nine (9) as if fully restated
herein and further states that:

Defendant Borkowski, Jr., denies paragraph eight (8) of Defendant Fremont’s
Affirmative Defenses that it “holds a first mortgage on the property in dispute, free and
clear of any interest of [*] Defendant [Borkowski, Jr.,] pursuant to its mortgage filed with
the Fulton County Recorder on or about September 10, 2001 in “OR Book 172, Page
940, since the mortgage has been “assigned, sold, or transferred from Fremont
Investment and Loan to Fairbanks Capital Corporation, effective April 1, 2002, and
therefore lacks standing to bring any complaint, cross-claims or affirmative defenses

against Defendant unless and until it can establish by a contract document that it

3 y%,o)(, F 9?



expl;essly agreed with Fairbanks Capital Corporation to assume the liability attached to
the mortgage prior to the assignment, sale or transfer to said corporation and agreed to
further conduct and conclude the litigation pending at the time of said sale, assignment or
transfer to Fairbanks Capital Corporation, and indemnify and hold harmless said
receiving entity. See Defendant’s Exhibit “E” attached to his Affidavit in Support of this
Answer, Cross-Complaint and Cross-Claim.

12)  Defendant admits paragraph nine (9) of Defendant Fremont’s Affirmative Defenses that
Plaintiff Ebersole transferred the disputed property by Warranty Deed to Co-Defendant
Jennifer Borkowski, the daughter of Defendant A.J. Borkowski, Jr., but denies that it was
for fair market value,

13)  Defendant herein denies paragraphs ten (10) and eleven (11) of Defendant Fremont’s

Affirmative Defenses.

CROSS-COMPLAINT AND COUNTER-CLAIMS

14)  Co-Defendant Fremont Investment and Loan (hereafter Fremont) willfully, wantonly and
recklessly assumed a risk in granting a mortgage to Co-Defendant Jennifer Borkowski by
failing and refusing to exercise ordinary prudence in that they failed to have performed a
full and complete title report, abstract of title or certified title research conducted so to
assure itself that the seller had genuine and valid title to the disputed property.

15)  Inassumption of the risk in such a willful, wanton and reckless manner, they were further
negligent, contributorily negligent and grossly negligent, when they knew or should have
known in the course of exercising ordinary care, prudence and foresight that without any
proper title search being performed and certified, that such property may have been

encumbered or otherwise ineligible for transfer due to the existence of a recorded power
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of aftorney that the standard checklist would and should have spotted as being subject to
serious questions and further inquiry, or assume the risk of liability without the same.

16)  Due to the admissions of Mr. Christopher Brooks, an officer or employee of the First
American Title Insurance Company of Cleveland, Ohio, to Defendant Borkowski, as set
forth in his accompanying affidavit, Defendant Fremont knows or could have and/or
should known by now that absolutely no title research was performed by the title
company involved in the transfer from Plaintiff Ebersole to Co-Defendant Jennifer
Borkowski, and therefore knows that liability for the failure to perform the title search
lies fully against the title company that insured the transaction.

17)  Therefore, Defendant Fremont’s Answer, Counter-Claims and Cross-Claims are barred
for fraud, illegality, laches, statute of frauds, waiver, deliberate bypass of valid claims,
estoppel, and are further a sham, a pretense, and frivolous in violation of Ohio Revised
Code § 2323.51, and are scandalous, indecent and designed to vex, harass and annoy
Defendant Borkowski, Jr., by putting him through needless expenditure of time, energy
and money, all of which are in violation of Ohio Civil Rule 11 and subject to immediate
sanctions upon an evidentiary hearirié where further evidence can be introduced after
being obtained by discovery process.

18)  Defendant Borkowski, Jr., reserves the right to further amend this Answer and Cross-
Complaint and Counter-Claims, and add any additional facts or claims as they may be
discovered should the evidence in Defendant Fremont’s possession still exist and not
been destroyed. Defendant Borkowski, Jr.’s call to Mr. Christopher Brooks will in the
telephone records for the toll-free call placed as mentioned in his accompanying affidavit.

18)  This court should immediately order a Warrant of Seizure of said telephone records upon

the reading of this Answer, Cross-Complaint and Counter-Claims, or issue an order
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A)

B)

C)

D)

E)

F)

compelling. Defendant Fremont and First American Title Insurance Company of

Cleveland, Ohio, to immediately divulge these phone records.

RELIEF SOUGHT

Defendant Borkowski, Jr., moves this Court to dismiss Plaintiff' s Complaint to Quiet
Title since they possess no valid legal title as a matter of law, and that the Court Order
that the sales of said real estate be declared null and void, ab initio, and the title thereto
be restored and reverted to the sole and exclusive possession of Defendant A. J.
Borkowski, Jr., and the estate of Mrs. Bertha Borkowski-Stewart, and that the Plaintiffs
be enjoined from any further use or sale of the same, and

Demands a trial by jury on all issues triable, and

Further prays for compensatory damages from Plaintiffs, each of them, jointly and
severally, in an amount in excess of $25,000.00, and

Prays for punitive, hedonic, special, EXEMPLARY and future damages in an amount in
excess of $25,000,00, and

That all costs and expenses incurred by Defendant in defending this action be adjudged
and taxed against the Plaintiffs, attom;y John Shaffer, Co-Defendant Fremont Investment
and Loan, and First American Title Insurance Company, and

For such other and further relief in equity and law which the Court deems just and proper.

Respectfully submitted,

efendant, In Propria Persona
13613 State Route 66
Fayette, Ohio 43521
Phone: 419. 237, 2397
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CERTIFICATE OF SERVICE

This is to certify that a true copy of Defendant’s SUPPLEMENTAL ANSW’ER1 COUNTERCLAIMS
AND CROSS-COMPLAINT AGAINST CO-DEFENDANT FREMONT INVESTMENT AND LOAN was served

on all the parties shown below via st class U.S. Mail this /7 day of July, 2002

John T. Stelzer, Esq. Paul H. Kennedy, Ass. Pros.

For Plaintiffs Humbert/Ebersole For Deft. Dennis Hales, Treasurer

216 South Lynn Street 123 Courthouse Plaza

Bryan, OH 43506 Wauseon, OH 43567

Kyle A. Silvers, Esq. Bradley P. Toman, Esq.

For Deft. Jennifer Borkowski For Deft. Fremont Investment & Loan
1776 Tremainsville Road 1370 Ontario Street, Suite 1700
Toledo, OH 43613 Cleveland, OH 44113

Amber Borkowski, Deft. Rita Pattison, Deft,

13623 State Route 66 103 Gardner Street

Fayette, OH 43521 Fayette, OH 43521

Bruce Bishop, Defi. Our Lady of Mercy, Catholic Church, Deft.
201 South East 409 East Main Street

Belton, MO 64012 Fayette, OH 43521

%% Borkowski, Defendant, Pro Se

7 i%p)r, £ 703




FILED

. FULTON COUNTY
CEMMEN PLEAS 200
CTALIT PH 345

MARY GYPE
IN THE COMMON PLEAS COURT FOR FULTON COUNFY, OHIO

William K. Humbert, et al,
1 Plaintiffs, CASE NO: 01-CV-00274

Vs.

JUDGE: ROBERT C. POLLEX
" Jennifer M. Borkowski, et al,

Defendants.

AFFIDAVIT IN SUPPORT OF SUPPLEMENTAL ANSWER AND CROSS-
COMPLAINT TO CO-DEFENDANT FREMONT INVESTMENT AND LOAN

STATE OF OHIO )

| )  SS: DEFENDANT A.J. BORKOWSKI, JR.
COUNTY OF FULTON ) |

J. Borkowski, Jr., being first duly cautioned and sworn, deposes and states as follows:

] After receiving a copy of Defendant Fremont Investment and Loan’s Request for
extension of Time to Answer, on or about late January , 2002, I made a phone call to Mr.
Christopher F. Brooks, of the First American Title Insurance Company, using the toll
free phone number on his letterhead which I received with the Stipulation of Extension of
Time, ie., 800-346-OHIO (6446), Ext. 3512. I made this call between 6p.m. and
6:30p.m., only intending to leave a voice-mail message for Mr. Brooks. See Defendant’s
Exhibit “A” attached.

2) During the course of this conversation Mr, Brooks stated to me, to wit: “I talked to the

title researcher and got him to admit that he did not do any research on the title on the
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3)

4)

5)

6)

7

8)

real estate because he learned that the property had had recently been transferred and
conveyed to the new buyer.”

Mr. Brooks went to state, “We’ve been burned or stuck with cases like this before where
the title researcher did not do any title research at all;” or didn’t do it according the
process required by his company and the standards of the Ohio State Bar Association
regarding title research, etc.

He went to add, “Your case was so sloppily prepared that I’ll get it thrown out of court.”
He also stated during the conversation that, “We recently had a case similar to this that
went to the court of appeals and we lost it.”

Mr. Brooks also said that, “Your daughter, Jennifer, needs to get in touch with her title
insurance company. They owe it to her to make legal representation for her because in
this situation they could very well have to issue a check to her for the problem that’s
occurred.” I took this to mean that this is what the title insurance was supposed to cover.

I thereafter wrote a letter to Mr. Brooks that is attached as my Exhibit “B.” It confirms
my conversation with Mr. Brooks.

I also sent Mr. Brooks another letter on February 15, 2002, wherein [ informed him that
after speaking to Mr. Kevin Williams of the Office of the Ohio Supreme Court
Disciplinary Counsel that Mr. Williams said it was “OK” for any of the attorneys
involved with the title complaint to call him about anything they knew that could be
helpful. The letter also advises Mr. Brooks that I was to meet with Mr. Williams on
February 25, 2002, to prepare for depositions February 28, 2002, in the attorney

misconduct complaint against Mr. John Shaffer. See Defendant’s Exhibit “C™, attached.




9)

10)

11)

12)

Thereafter, Mr. Brooks apparently referred the matter to attorney Bradley P. Toman, of
the Law offices of McFadden & Associates Co., L.P.A., in Cleveland, Ohio.

Attached are letters I received from Mr. Toman regarding this matter which are dated
March 12, 2002, and June 7, 2002, and are marked as Defendant’s Exhibits “D”.

I further add that I had spoken to a female employee of the Disciplinary Counsel’s Office
and she informed me in our conversation that, “Yes, it is true that there are about ten (10)
mandatory points of examination that a title researchers must perform when doing their
research on powers of attorney recorded relating to real estate sales and/or transfers.”
Finally, I only received from my daughter and co-defendant in this matter the attached
letter, marked as Defendant’s Exhibit “E”, which is from Defendant Fremont Investment

and Loan that advises her that her mortgage has been “assigned, sold, or transferred from

Fremont Investment & Loan to Fairbanks Capital Corp., effective April 1, 2002.

FURTHER AFFIANT-RELATOR SAYS NOTHING.

Respectfully submitted,

A/, Borkowski, Jr., 1o Se
Defendant- Cross-Complainant

JURAT OF A NOTARY PUBLIC

Before me, a notary public in and for the state of Ohio, appeared the above-signed, A. J.

Borkowski, by me identified to be one and the same, who then subscribed his signature and made
solemn affirmation that the facts alleged in his Affidavit in Support of his Supplemental Answer
and Cross-Complaint are true and correct to the best of his knowledge, information, memory,
and belief, and upon his information and belief, he believes the same to be true, that they are
made in good faith, and are his voluntary acts and deeds.

DatednJuly 17 2002 " Do, M

Notary Public

Expires July 8 1007

ﬂ/f%./f’ 106




CERTIFICATE OF SERVICE

This is to certify that a true copy of Defendant’s Affidavit in Support of his Supplemental
Answer and Cross-complaint was served on all the parties shown below via 1st class U.S. Mail

this 17th day of July, 2002.

John T. Stelzer, Esq. Paul H. Kennedy, Ass. Pros.

For Plaintiffs Humbert/Ebersole For Deft. Dennis Hales, Treasurer
216 South Lynn Street 123 Courthouse Plaza

Bryan, OH 43506 Wauseon, OH 43567

Kyle A. Silvers, Esq. Bradley P. Toman, Esq.

For Deft. Jennifer Borkowski For Deft. Fremont Investment & Loan
1776 Tremainsville Road 1370 Ontario Street, Suite 1700
Toledo, OH 43613 Cleveland, OH 44113

Amber Borkowski, Deft. Rita Pattison, Deft.

13623 State Route 66 103 Gardner Street

Fayette, OH 43521 Fayette, OH 43521

Bruce Bishop, Deft. Qur Lady of Mercy, Catholic Church, Deft.
201 South East 409 East Main Street

Belton, MO 64012 Fayette, OH 43521

G Eoboerh),

f}g/ J. Borkowski, Defefidant, Pro Se

fapA. F /ot
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First American Title Insurance Company

IMG CENTER = 1380 EAST 9TH STREET » CLEVELAND., OHIO »  44114-1720
(218) B02-3400 + (800) 346-OHIO » FAX {218) 802-3491

546“6776

Junuary 11, 2002

Fulton County Court of Common Pleas
Clerk of Courts

203 Courthouse

210 8. Fulton Street

Wauseon, Ohio 43567

Re: Humbert. et al. vs. Borkowski, et al.
Case No. 01CV 274

TO THE CLERK OF COURTS:

Enclosed please find the original and one (1) copy of an agreed Stipulation of Extension
of Time.

Please file the original and return a time-stamped copy of the document in the enclosed
self-addressed stamped envelope provided.

Thunk you for your assistance,

Very trily yours,

T e T

Christopher F. Brooks l j,

Counsel = F
T

CFB/lls

Enclosures

cc: All Counsel/Parties of Record
EX!?/&:‘]"

Aapx.f. /°8.




February 06, 2002

A.]. Borkowski
13613 StateRoute 66
Fayette, Ohio 43521
(419) 237-2329

Re: Fulton County Case No. 01CV274

Dear Christopher F. Brooks:

Thank you for the telephone conversation we had on 02-05-2002. Also enclosed are
copies of the answer I filed so far, including mine, which you as an attorney will dislike.
And a copy of ].T. Stelzer’s other complaint filed. Look it over and you will see what we
talked about. I gave Jennifer the information about Stewart Title Insurance and also about

Mortgage Quest Inc., 226 S, Reynolds Rd. (419) 536-7650, and Ohio Title who originally
handled the title work for Jennifer.

Let’s keep between us what we talked about. I only told Jennifer “we talked.” Also
you’re the only attorney that has suggested the same thing as been highly suggested. And
Mr. Shafer’s uncle, Mr. Wayne Shaffer, from same office, was at least a year ago the
president of the local bar association. You have idea what I’'m up against,

Looking forward to meeting you or the attorney that is going to handle this for the bank.
Also, I'd like Referral to an attorney from that direction. I do not have any faith in
attorneys in this area. [ hope you understand. If I can further assist, please call me.

Very truly yours,

A. J. Borkowski Jr,

Lxfrbr]
&

fgpx B 109




February 15, 2002

A.J. Borkowski
13613 SR. 66
Fayette, OH. 43521
(419) 237-2397

Christopher F. Brooks

First American Title Insurance Company
IMG Center

1360 East 9™ Street

Cleveland, OH. 44114-3491

Re: Office of the Supreme Court Disciplinary Case

Dear Mr. Brooks:

Mr. Williams of the Office of the Disciplinary Counsel suggested that was OK for any of
the attorneys involved with title complaint regarding Mr. Shaffer or Mr. Gooding to call
him. I meet with him again on 02-25-02 for a deposition hearing in the near future.

Also exhibit F enclosed has no Probate Division Stamp.

Very truly yours,

A.J]. Borkowski

Lxpiks T
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Law Offices of

“McTFadden

and Associates Co., L.P.A. Tel: (216) 622-0850

Fax: (216) 622-0854

1370 Oniario Syreet Donald P. McFadden

Sudtre 1700 Bradiley P. Toman

Cleveland, OH 44113-1726 Dauvid A. Freeburg

wiwiw mcfaddenandassociates.com Amelia A Bower
June 7, 2002

A. J. Borkowski
13613 State Route 66
Fayette, Ohio 4355

Re: Humbert v, Borkowski, Fremont Investment & Loan
Fulton Cty. No. 01CV00274
Claim No. 02M-01027-521

Dear Mr. Borkowski,

Enclosed again is a quit-claim deed transferring your interest in the 10487 County Road 4, Lot
27, Swanton, Ohio property to your daughter Jennifer Borkowski. The quit-claim deed shouid
clear up any problem with Jennifer’s title the property. Please execute the deed in the presence
of a Notary Public and return the same to me so that we may conclude the portion of the case
regarding Jennifer and the 10487 County Road 4 property.

Please call if you would like to further discuss this matter. Thank you.

Very truly vouys,

s i\
' BE: ley PxToman

cc: Chris Brooks

EX/?;&J’I%




Law Offices of

McFadden & Associates Co., L.P.A.

1370 Ontario Street, Suite 1700
Cleveland, OH 44113-1726

Donald P. McFadden Tel: 216.622.0850

Bradley F. Toman Fax: 216.622.0854
David A. Frecburg

Amelia A. Bower
March 12, 2002

A. J. Borkowski
13613 State Route 66
Fayette, Ohio 4355

Re: Humbert v. Borkowski, Fremont Investment & Loan
Fulton Cty. No. 01CV00274
Claim No. 02M-01027-521

Dear Mr. Borkowski.

Pursuant to our telephone conversation, enclosed is a quit-claim deed transferring your interest in
the 10487 County Road 4, Lot 27, Swanton, Ohio property to Jennifer Borkowski. | spoke with
Jennifer’s attorney who agreed that the quit claim deed should clear up Jennifer’s title to the
property. Please execute the deed in the presence of a Notary Public and return the same to me

in the enclosed self addressed stamped envelope. Most bariks will have a notary who can
notarize your signature.

The deed lists your marital status as single. If you are married, please call my office with your
Spouse’s name so that [ can send you a revised copy of the Deed as she will have to sign to
Release Dower, : '

Please call if you would like to further discuss this matter. Thank you.

cc: Chris Brooks
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> INVESTMENT & LOAN

March 15, 2002

JENNIFER BORKOWSKI
13613 STATE ROUTE 66
FAYETTE OH 43521

Re: Loan Number: 3000029429

Property Address: 13613 STATE ROUTE 66
FAYETTE OH 43521

NOTICE OF ASSIGNMENT, SALE,OR TRANSFER OF SERVICING RIGHTS

You are hereby notified that the servicing of your first mortgage loan,
that is, the right to collect payments from you, has been assigned,
sold, or transferred from Fremont Investment & Loan teo Fairbanks
Capital Corp., effective Bpril 1, 2002.

The assignment,sale or transfer of the servicing of your first mortgage
loan does not affect any term or condition of the mortgage instruments,
other than terms directly related to the servicing of your loan.

Except in limited circumstances, the law requires that your present
servicer send you this notice no later than 15 days before the
effective date of transfer or at closing. Your new servicer must also

send you this notice no later than 15 days after this effective date
or at clesing.

Your present servicer is Fremont Investment & Loan. If you have
any questions relating to the transfer of servicing from your present
servicer, call the Customer Service Center between B8:30 a.m. and

5:00 p.m., PST, Monday through Friday. The number is (BOD)} 7T76-7511.
This iz a toll free number.

Your new gservicer is Fairbanks Capital Corp.
The business address for your new servicer is:
P.O. Box 1900, Hatboro, PA 19040.

The payment address for your new servicer is:
Remittance Processing

P.0O. Box 791537, Phoenix, AZ 85062-9157

If you have any questions relating to the transfer of servicing to your

your new servicer, call the Fairbanks Capital Corp. Customer Service

Department toll free at (800) 258-2602, between 7:00 a.m. to B:00 p.m., ]
E:T, Monday through Firday and Saturday between 8:00 a.m. to 5:00 p.m. /éjf

{Over)

ot
. p— ¥ L)
175 Nonta Riverview Drive | AnaneiM, CA pa2hoR ﬁv)‘ / /

Mewnber FDIC | Serving wur anstomers since 1937 ]
p——t Ly
/ /ﬁ}gﬁ;&l?-‘l:;




. @ FREMONTY
. e’ |NVESTMENT & LOAN

{continued)

The date that your present servicer will stop accepting payments from
you is March 3¢, 2002. The date your new servicer will start
accepting payments from you is April 1, 2002. Send all payments

due on or after that date to your new servicer. Any automatic drafting,
ACH service will also be cancelled as of March 30, 2002. 1If you are
interested in setting up this automatic draft/ACH method with your

new servicer, please contact the Customer Service Department after the
transfer date.

You should be aware of the following information, which is set out in
more detail in Section 6 of RESPA (12 U.S.C. 2605):

During the 60-day period following the effective date of the transfer
of the loan servicing, a loan payment received by your old servicer
before its due date may not be treated by the new loan servicer as
late, and a late fee may not be imposed upon you.

Section & of RESPA (12 U.§.C.2605) gives certain consumer rights. If
you send a "gqualified writtenm request" to your servicer concerning the
servicing of your loan, your servicer must provide vyou with a written
acknowledgment within 20 business days of receipt of your reguest.

A "gualified written reguest" is a written correspondence, other than
notice on a payment coupon or other payment medium supplied by the
servicer, which includes your name and account number, and the reason
for the reguest.

Not later than 60 Busginess Days after receiving your request, your
Servicer must make appropriate corrections to your account and must
provide you with a written clarification regarding any dispute.
During this 60 Business Day perioed, your Servicer may not provide
information te a consumer reporting agency concerning any overdue
payment related te such period or qualified written request. However,
this does not prevent the Bervicer from initiating foreclesure if
proper grounds exist under the mortgage documents.

A Business Day is a day on which the offices of the business entity

‘are open to the public for carrying on substantially all of its
business functions.

Section 6 of RESPA also provides for damages and costs for individuals
or classes of individuals in circumstances where servicers are shown
to have vioclated the requirements of the Section. You should seek
legal advice if you believe your rights have been violated.

Sincerely,

Fremont Investment & Loan

[GOODBYE2P/D0OCE19/9/Rev. 03/15/02}
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First American Title Insurance Company

IMG CENTER + 1360 EAST 9TH STREET + CLEVELAND, COHIO +  44114-1720
{216) 802-3400 « {800} 346.0HIO = FAX {216} 802-3491

January 11, 2002

Fulton County Court of Common Pleas
Clerk of Courts

203 Courthouse

210 §. Fulton Street

Wauseon, Ohio 43567

Re: Humbert. et al. vs. Borkowski, et al.
Case No. 01CV 274

TO THE CLERK OF COURTS:

Enclosed please find the original and one (1) copy of an agreed Stipulation of Extension
of Time.

Please file the original and return a time-stamped copy of the document in the enclosed
self-addressed stamped envelope provided.

Thank you for your assistance,

Very truly yours,

Christopher F. Brooks

ounsel 5-} 7'
C % :J)

CFB/ls
Enclosures

ce: All Counsel/Parties of Record

FxbibiT
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August 1, 2002

IN THE COURT OF COMMON PLEAS
FULTON COUNTY, OCHIO

Case No. 01CVv274
WILLIAM K. HUMBERT, et al.

JUDGE ROBERT C. POLLEX :
Plaintiff \é/\
DEFENDANT FREMONT INVESTMENT
AND LOAN MOTION TO
STRIKE/DISMISS CROSS-CLAIM OF
A.J. BORKOWSKI AGAINST
FREMONT INVESTMENT AND LOAI{

VS,

JENNIFER M. BORKOWSK], et al.

Defendants

B T i O i

The Cross-claim of A.J. Borkowski should be dismissed. The Cross-claim
in addition to setting forth no cognizable claim against Fremont Investment and Loan was
._ filed out of rule and without leave of Court.

The Defendant Fremont Investment and Loan filed its Cross-claim against A.J.
Borkowskion February 13, 2002. The Defendant Borkowski did not attempt to file his own
Cross-claim against Fremontr‘lnvestment and Loan until July 17, 2002. No Motion for
Leave to file Cross-claim was filed. No reason was given for the failure to file the Cross-

claim for over five months.

Aopr. £ 116
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WHEREFORE, the Cross-claim of A.J. Borkowski against Fremont Investment and /

N

Loan should be stricken from the record and/or dismissed. The Cross-claim was filed out
of rule and without leave. The Cross-claim sets forth absolutely no cognizable claim
against Fremont Investment and Loan.

Respectfully submitted,

McFADDEN & ASS/QCIATES CO., LPA.

/

Bradley P. Toman (0042720)

1370 Ontario Street

Suite 1700

Cleveland, Ohio 44113

(216) 622-0850

Attorney for Defendant Fremont investment




CERTIFICATE OF SERVICE

. v
A copy of the foregoing has been served this = day of /lu o
i

2002 by regular mail.

A.J. Borkowski, Jr.
13613 State Route 66
Fayette, Ohio 43521

John T. Stelzer
216 S. Lynn Street
Bryan, Ohio 43506

Amber Borkowski
13613 State Route 66
Fayette, Ohio 43521

Kyle A, Silvers
1776 Tremainsville Road
Toledo, Ohio 43613

Bruce Bishop
201 South East
Belton, MO 64012

Our Lady of Mercy Catholic Church
409 East Main Street
Fayette, Ohio 43521

—

Rita Pattison
103 Gardner Street
Fayette, Ohio 43521

Dennis Hales, Treasurer

Fulton County

215 South Fulton Street

Wauseon, Chio 43567

J

Sky Bank-Mid-Am Region

102 West Main Street
Fayette, Ohio 43521

.McFADDEN & ASSOCIATES CO, L.P.A

Bradley P. Toman (0042720

)

P
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IN THE COURT OF COMMON PLEAS OF FULTON COUNTY, OHIO

William K. Humbert, et al., Case No. 01-CV-274

Plaintiffs, :
~ JUDGMENT ENTRY AND
VS. ' ORDER ON MOTIONS

Jennifer M. Borkowski, et al.,

'Judge Robert C. Pollex-
Defendants. (Sitting by Assignment)

This cause is before this Court on various motions filed by the parties. The Court
has reviewed the motions, responses, reply briefs and the law, and hereby finds as
follows: |

IT IS THEREFORE ORDERED, ADJUDGED AND DECREED, that the Motions "
as set forth below are ruled as follows:

Defendant A.J. Borkowski's Motien to ;Vacate Judgment Entry of June 11, 2002,
be, and hereby is, GRANTED, as service was not in a paper of general circulation.

\ “Defendant Fremont Investment & Loan's Motion t¢ Strike/Dismiss-Cross-Claim
filed by Defendant A.J. Borkowski be, and hereby is, GRANTED.

Defendant Fremont Investment & Loan's Motion to Strike document entitled
Suggestion on How to End Case as filed by Defendant A.J. Borkowski be, and hereby
is, GRANTED. '

‘Defendant A.J. Borkowski's Motion to Dismiss Plaintiffs’ Complaint be, and
hereby is, DENIED

Defendant A.J. Borkowski's Motion to Disqualify Plaintiffs’ Counsel be, and
hereby is, DENIED. |




JOURNALIZED e
voL 422 »c .J.L‘:ﬁ/

Defendant Fremont Investment and Loan’s Motion for Default Judgment on its
Cross-Claim against Defendant A.J. Borkowski be, and hereby is, DENIED.

Defendant A.J. Borkowski's Motion for Temporary Restraining Order be, and
hereby is, DENIED. N

Defendant A.J. Borkowski's Motion for Protective Order be, and hereby is,
DENIED. -

Defendant A.J. Borkowski's Motion for Preliminary Injunction be, and hereby is,
DENIED.

Defendant A.J. Borkowski's Verified Complaint for Temporary Restraining
Order/Preliminary injunction/Permanent Injunction be, and hereby is, DISMISSED.

Defendant A.J. Borkowski’'s Mation to Strike all Pleadings/Motions as filed by
Defendant Fremont Investment & [Loan be, and hereby is, DENIED.,

Defendant A.J. Borkowski's Motion for Findings of Fact be, and hereby is,
DENIED.

Defendant A.J. Borkowski's Supplemental Motion to Disqualify Plaintiffs’ Counsel
be, and hereby is, DENIED. | | ‘

Defendant Jennifer Borkowski's Motion in Limine be, and hereby is, DENIED.

Plaintiffs’ Motion to Strike Defendant A.J. Borkowski's Notice of Filing Transéript_
be, and hereby is, DENIED. :

Defendant Fremont Investment & Loan’s Motion to Strike Defendant A.J.
Borkowski's Motion for Leave to File Answer to Cross-Claim be, and hereby is,
~ DENIED.

The Motions for Summary Judgment as filed by Plaintiffs, by Defendant Fremont
Investment & Loan and by Defendant Jennifer Borkowski, are taken under advisement.

e\

Ju obert C. Pollex ~

xc:  J.T. Steizer, Esq./Kirk Yosick, Esq. Bradley Toman, Esq.
Kyle Siivers, Esq. A.J. Borkowski / 20
Pau! Kennedy, Esq. Amber BegingsKerved 4-002 —

Mary Gype, Clerk } /
By

pex [0




~g
5
r
f—
]
o
Lad

LexisNexis(TM) Academic - Document

Home | Sowces | Site Map | What's New
| Help

PR R AN SRR

Search Terms: haines, kerner, {1972) 404 U.S, 519

FOCUS™ - N o Segroch Within Hesults Fdit Search
" Brint | Ernall

FEIEE T HOrBVIOUS pocument 2 of 9.

: NERE +b

Shemr_dfs_(@
HAINES v. KERNER ET AL.
No. 70-5025
SUPREME COURT OF THE UNITED STATES

404 1.5, 519: 92 5. Ct. 594, 30 L. Ed. 2d 652; 1972 1.5, LEXIS 99; 16 Fed. R. Serv. 2d (Callaghan) 1

December 6, 1971, Argued
January 13, 1972, Decided

PRICR HISTORY:

CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR THE SEVENTH CIRCUIT.

DISPOSITION: 427 F.2d 71, reversed and remanded.

SUMMARY: An Lllincis State Penitentiary inmate sued state officials pro se in the United States District Court
for the Eastern District of IHinois, seeking damages for a deprivation of his civil rights and alteging (1) a
denial of due process in the steps leading to his solitary confinement and (2} physical injuries suffered while
in solitary confinement. Tha District Court dismissed the complaint for failure to state a claim upon which
refief could be granted, and the United States Court of Appeals for the Seventh Circuit affirmed (427 F2d 71).

On certiorari, the United States Supreme Court reversed. In a per curiam opinion, expressing the unanimous
views of the court, it was held that since it did not appear beyond doubt that the inmate could prove no set of
facts in support of his claim which would entitle him to relief, he was entitled to an opportunity to offer proof.

Powell and Rehnguist, 11., did not participate.
LAWYERS' EDITION HEADNOTES:

[*** EdHN1]
PLEADING §130
pro se complaint --
Headnote: [1]

The United States Supreme Court holds allegations of a pro se complaint to less stringent standards than
formal pleadings drafted by lawyers.

[***LEdHN2]

PLEADING §130

failure to state a claim -~
Headnote: [2]

A complaint should not be dismissed for failure to state a claim unless it appears beyond doubt that the
plaintiff can prove no set of facts in support of his claim which would entitle him to relief,

[*%*LEdHN3] @9/0/\’ /?/Q/
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RIGHTS §10
PLEADING 8179
solitary confinement —-
Headnote: [3]

In a suit under 42 USC 1983, which gives a right of action for the deprivation of civil rights under color of -
state law, a state penitentiary inmate is entitled to an opportunity to offer proof under his pro se allegations
that he was denied due process in the steps leading to his solitary confinement and that in solitary
confinement he was forced to sleep on the floor of a cell with only blankets, which aggravated a pre-existing

foot injury and a circulatory ailment.

SYLLABUS: Prisoner's pro se complaint seeking to recover damages for claimed physical injuries and
deprivation of rights in Imposing disciplinary confinement should not have been dismissed without affording

him the opportunity to present evidence on his claims,

COUNSEL: Stanley A, Bass, by appointment of the Court, 401 U.S. 1008, arguad the cause for petitioner.
With him on the briefs were Jack Greenberg, James M. Nabrit 111, William B. Turner, Alice Daniel, and Max

Stern.

Warran K. Smoot, Assistant Attorney General of Llinois, argued the cause for respondents pro hac vice. With
him on the brief were Willam 1. Scott, Attorney General, Joei M, Flaum, First Assistant Attorney General, and
James B. Zagel, Morton E. Friedman, and Jayne A. Carr, Assistant Attorneys General.

Briefs of amici curiae were filed by Charies H. Baron for Boston Coliege Center for Corrections and the Law,
and by lulian Tepper and Marshall 3. Hartman for the National Law Office of the National Legal Aid and

Defender Assn.

OPINION BY: PER CURIAM

OPINION: [*519] Petitioner, an inmate at the Illinois State Penitentiary, Menard, Illinois, commenced this
action against the Governor of Illinois and other state officers and prison officials under the Civil Rights Act of
1871, 17 Stat. 13, 42 U. S. C. § 1983, and 28 U. 5. C. § 1343 (3), seeking to recover damages for claimed
injuries and deprivation of rights while incarcerated under a judgment not challenged here. [*520]
Petitioner's pro se complaint was premised on alleged action of prison officials placing him in solitary
confinement as a disciplinary measure after he had struck another inmate on the head with a shovel following
a verbal altercation. The assault by petitioner on another inmate is not denied. Petitioner's pro se complaint
included general allegations of physical injuries suffered while in disciplinary confinement and denial of due
process in the steps leading to that confinement. The claimed physical suffering was aggravation of a pre-
existing foot injury and a circulatory ailment caused by forcing him to sleep on the floor of his cell with only

blankets.

The District Court granted respondents' motion under Rule 12 (b){6) of the Federal Rules of Civil Procedure to
dismiss the complaint for failure to state a cfaim upan which relief could be granted, suggesting that onily
under exceptional circumstances should courts inguire into the internal operations of state penitentiaries and
concluding that petitioner had failed to show a deprivation of federally protected rights. The Court of Appeals
affirmed, emphasizing that prison officials are vested with "wide discretion" in disciplinary matters. We
granted certiorari and appointed [***654] counsel to represent petitioner. The only issue now before us is
petitioner's contention that the District Court erred in dismissing his pro se complaint without allowing him to
present evidence on his claims.

[*** EdHR1] [1] [***LEdHR2] [2}Whatever may be the limits on the scope of inquiry of courts into the
internal administration of prisons, allegations such as those asserted by petitioner, [**596] however
inartfully pleaded, are sufficient to call for the opportunity to offer supporting evidence. We cannot say with
assurance that under the allegations of the pro se complaint, which we hold to less stringent standards than
formal pleadings drafted by lawyers, it appears [*521] "beyond doubt that the plaintiff can prove no set of
facts in support of his claim which would entitle him to relief.” Conley v. Gibson, 355 U.S. 41, 45-46 {1957).
See Dioguardi v. Ourming, 139 F.2d 774 (CA2 1544),

[***EdHR3] [3]Accordingly, although we intimate no view whatever on the merits of petitioner's
aliegations, we conclude that he is entitled to an opportunity to offer proof. The judgment is reversed and the

case is remanded for further proceedings consistent herewith,
%p‘x //‘0 / ‘22
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Reversed and remanded.
MR. JUSTICE POWELL and MR. JUSTICE REHNQUIST took no part in the consideration or decision of this case.

REFERENCES: Return To Full Text Opinion

21 Am Jur 2d, Criminal Law 615

US L Ed Digest, Civil Rights 10; Pleading 179

ALR Digests, Criminat Law 180

L £d Index to Anno, Civil Rights; Pleading

ALR Quick Index, Complaint, Petition, or Declaration; Sentence and Punishrﬁent

Federal Quick Index, Civil Rights; Federal Rules of Civil Procedure
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