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STATEMENT OF FACTS

On December 5, 2001, the Plaintiffs in the 'Fulton County Court of Common Pleas

Case No. 01CV000274 filed a case to quiet title for designated real property.

Effective April 1, 2002, Fremont Investment and Loan sold or transferred its servicing

rights of a first mortgage loan (#5000029429) to Fairbanks Capital Corp. and from on or after

April 4, 2002 until August 23, 2005, it or their legal counsel has pursued a protracted pattern of

frivolous conduct in violation of R.C. 2323.51 and other applicable legal provisions by

preparing and filing of each pleading or motion that this Court and the underlying courts

decided after April 1, 2002 and by preparing and filing of filings to either appeal or respond to

matters on appeal from each of those decisions in order to solely harass the Appellee

Borkowski. (Appx. P. 1-2). (See, appearance docket maintained at

http://mail.fultoncountyoh.com/pa/pa.urd/PAMW6530).

On June 4, 2002, in the Fulton County Court of Common Pleas Case No. 01-

CV000274, Appellee Borkowski filed an Amended Answer and Cross-Complaint against

Plaintiffs in that action. (Appx. P. 70-85). On June 12, 2002, the Fulton County Court of

Common Pleas filed a Pretrial Order in the Fulton County Court of Common Pleas Case No.

O1CV-000274. (Appx. P. 86). On July 17, 2002, in the Fulton County Court of Common Pleas

Case No. OICV-000274, Appellee filed a Supplemental Answer, Counterclaims and Cross-

Complaint against Co-Defendant Fremont Investment & Loan and an Affidavit in Support of

Supplemental Answer and Cross-Complaint to Co-Defendant Fremont Investment & Loan.

(Appx. P. 97-115). On August 2, 2002 Co-Defendant Fremont Investment & Loan filed a

' All documents which ltave been submitted with this merit brief to this Honorable Court are necessary to
determine the questions presented horein b,v Appellant for review and are related to the issues raised herein by
Appellant in his merit brief (see Appellant's tnerit brief of April 20, 2007 at pages 1-3 wherein hc briefly
discttsses the cases set forth in this answer nierit briel).
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Motion to Strike/Dismiss Cross-Claim of A.J. Borkowski Against Fremont Investment and

Loan not Plaintiffs. (Appx. P. 116-118). On March 3, 2003, in the Fulton County Court of

Common Pleas Case No. 01CV000274, the Court issued a judgment entry and order on

motions and among other things granted Fremont Investment & Loan's Motion to

Strike/Dismiss Cross-Claim filed by Appellee on July 17, 2002, subsequently denied Fremont

motion to strike Appellee's motion for leave to file Answer to cross-claim and granted

Appellee A.J. Borkowski, Jr. Motion to vacate improper service by publication. (Appx. P. 119-

120). This returnes the case to day one the, therefor Appellee's Amended Answer and Cross-

Complaint against Plaintiffs was lawfully filed.

At a Pretrial Conference on June 12, 2002, the Fulton County Court of Common Pleas

addressed Appellee's June 4, 2002 Amended Answer and Cross-Complaint (Appx. P. 70-85)

which was filed against Plaintiffs in that action. The Court made no determination about the

merits of those claims, or whether to permit Appellee leave to file an amended answer and

cross-complaint (Appx. P. 70-85). By agreement of the parties, the Court granted Plaintiffs

and Co-Defendants two weeks time in which to review the Amended Answer and cross-

complaint and file a response to it (Appx. P. 87-96) see pages 88 and 89. Neither Plaintiffs nor

the Co-Defendants responded to Appellee's Amended Answer and Cross-Complaint within the

two-week time period as agreed by the parties at the Pretrial Conference. Id.

As set forth below, on January 27, 2004, Appellee filed a motion for summary

judgment on his valid cross-complaint (Appx. P. 16-17). As the Fulton County Court of

Common Pleas ruled in its Pretrial Order for Case No. OICV-000274, ordering a trial by jury,

discovery, etc., to take place, Appellee submits that no further action has been taken on

Appelee's requested actions in Case No. OICV-000274 with regards to his Amended Answer
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and Cross-Complaint by the underlying assigned judges. In fact, no judge ruled on the merits

of the Amended Answer and Cross-Complaint before March 3, 2005, when the Chief Justice

assigned Appellant Judge Abood to conduct any further proceedings for any cases including

Fulton County Court of Common Pleas Case No. O1CV-000274 in which Appellee is a party.

Id.

On December 4, 2003, Appellee Borkowski filed an Affidavit of Disqualification

against Judge Robert C. Pollex, in the Ohio Supreme Court. On December 5, 2003, in

Humbert, et al v. Borkowski, et al., Fulton County Court of Common Pleas Case No. 01-CV-

000274, the Honorable Judge Robert C. Pollex, presiding by assignment as Visiting Judge,

issued an Order on Pending Motions and Judgment Entry. (Appx. P. 3-7). On December 15,

2003, the Ohio Supreme Court issued an Entry in Supreme Court No. 03AP-111, denying

Appellee affidavit of disqualification and permitted the case to proceed before Judge Pollex.

(Appx, P. 8-9).

On January 7, 2004, in Humbert, et al, v. Borkowski, et al., Fulton County Court of

Common Pleas Case No. 01-CV-000274, the Honorable Judge Robert C. Pollex, presiding by

assignment as Visiting Judge, issued an Order granting Appellee's Motion to Vacate the Order

on Pending Motions and Judgment Entry of December 5, 2003. (Appx. P. 14-15). On January

27, 2004, Appellee Borkowski filed and served a copy of his Motion for Summary Judgment

on his June 4, 2002 Cross-claim on all counsel of record including Attorney John S. Shaffer in

the Fulton County Court of Common Case No. 01CV000274. (Appx, P. 16-17). Appellee

asserted several claims in that complaint and "sought relief' against Attorney Shaffer's ethical

misconduct made by him as a result of the July 22, 1999, fraudulent power of attorney. Id., also
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see, Disciplinary Cottnsel v. Sha,ffer, 98 Ohio St. 3d 342, 2003-Ohio-1008, judgment for

Disciplinary Counsel and costs assessed to Attorney Shaffer's.

On February 20, 2004, Fremont Investment and Loan sold or transferred its servicing

rights of a first mortgage loan (#5000029429) to U.S. Bank that it had previously sold to

Fairbanks Capital Corp. as set forth in paragraph one of this brief and from on or after April 4,

2002 until August 23, 2005, it or their legal counsel has pursued a protracted pattern of

frivolous conduct in violation of R.C. 2323.51 and other applicable legal provisions by

preparing and filing of each pleading or motion that this Court and the underlying courts

decided after April 1, 2002 and by preparing and filing of filings to either appeal or respond to

matters on appeal from each of those decisions in order to solely harass the Appellee

Borkowski. (Appx. P. 1-2 & 18-21).

On February 27, 2004, the Honorable James E. Barber disqualified himself from the

underlying cases and on or about March 28, 2004, Appellant Judge Abood was assigned to

Case Nos. 03CV000330, 04CV0000018 & 04CV000091 (04JA1020). (Appx. P. 22-23).

On March 15, 2004, in Humbert, et al. v. Borkowski, et al., Fulton County Court of

Common Pleas Case No. 01-CV-000274, the Honorable Judge Robert C. Pollex, presiding by

assignment as Visiting Judge, issued an Order on Pending Motions and Judgment Entry

without re-writing the December 5, 2003 order that he had vacated on January 7, 2004. (Appx.

P. 24-28).

In that Order, Judge Pollex asserts that "***Defendants, Jennifer Borkowski and

Fremont Investment and Loan, each filed a motion to reinstate the judgment entry of December

5, 2003; that entry was vacated for lack of jurisdiction pending Mr. Borkowski's motion to

disqualify filed with the Supreme Court of Ohio; following the denial of the motion to
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disqualify and the restoration of this Court's jurisdiction, Mr. Borkowski filed a notice of

appeal of the December 5, 2003 judgment entry; Mr. Borkowski's appeal was dismissed by the

Court of Appeals; With authority to proceed, this Court finds the motions for reinstatement

well taken and that they must be granted.***" Id.

On March 15, 2004, in Humbert, et al. v. Borkowski, et al., Fulton County Court of

Common Pleas Case No. 0 1 -CV-000274, the Honorable Judge Robert C. Pollex, presiding by

assignment as Visiting Judge, issued an Order on the Motions for Summary Judgment against,

A.J. Borkowski, Jr., by Plaintiffs, and Defendants, Fremont Investment & Loan (whom lost

their standing to challenge the validity of Borkowski's claims in the case in effective April 1,

2002/February of 2004 because it did not have first mortgage on the property located at 13613

State Route 66, Fayette, Ohio 43521 as Fremont sold the mortgage to Fairbanks Capital Corp.

effective April 1, 2002 and later to U.S. Bank effective February 20, 2004 but did not transfer

it to U.S. Bank until February 20, 2004) and Jennifer M. Borkowski (whom disclaimed her

interest in the subject real property on March 14, 2007, in Fulton County Case Nos.

01CV000274, 03CV000330, & 04CV000018 before the Honorable Judge Richard Markus

presiding by assignment of the Ohio Supreme Court), and on the basis of the Order and

Judgment Entry filed on December 5, 2003 that was not re-written and had been vacated by

previous order on January 7, 2004 by the Honorable Judge Pollex. (Appx. P. 29-33).

In that Order, Judge Pollex ordered and granted a party who did not retain standings in

the case and as set forth above who had pursued a protracted pattern of frivolous conduct in

violation of R.C. 2323.51 and other applicable legal provisions since April 1, 2002 "judgment

in the amount of *** ($450.00) against Defendant, A.J. Borkowski for sanctions *** that title
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and possession of the Plaintiffs, William K. Humbert and Brenda Humbert, in and to the

following described real estate be and the same is hereby quieted against A.J. Borkowski***."

As set forth above, Fremont Investment and Loan sold or transferred its servicing rights

of a first mortgage loan (#5000029429) to U.S. Bank on February 20, 2004 it or their legal

counsel has pursued a protracted pattern of frivolous conduct in violation of R.C. 2323.51 and

other applicable legal provisions by preparing and filing of each pleading or motion that this

Court and the underlying courts decided after February 20, 2004 and by preparing and filing of

filings to either appeal or respond to matters on appeal from each of those decisions in order to

solely harass the Appellee Borkowski. (Appx. P. 1-2 & 18-21).

Consequently, U.S. Bank lacked standing to bring a foreclosure case on December 23,

2003 because Defendant Fremont fraudulently claimed to have a first mortgage on the property

located at 13613 State Route 66, Fayette, Ohio 43521 at that time when indeed it had transfer

or sold it to Fairbanks Capital Corp, effective April 1, 2002 and the judgment(s) that awarded

title to the property to Jennifer Borkowski, the judgment that granted summary judgment in

favor of U.S. Bank in the foreclosure case on March 3, 2005 and subsequent orders are void for

the preceding reasons; and Borkowski has a clear legal right to pursue the issue of ownership

of the real property pursuant to the Fulton County Court of Common Pleas Order of March 14,

2007, granting Borkowski leave to file documents for the probate of Bertha Borkowski

Stewart's estate as his interests in the subject real property or rights are legally protected by the

Last Will and Testament executed in 1993, by Bertha Borkowski Stewart, which left most of

her estate, including the parcel of real property located at 13613 State Route 66, Fayette, Ohio

43521 to Appellee Borkowski. (App. P. 1-2, 18-21 & 68).
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On April 7, 2004, in Humbert, et al. v. Borkowski, et al., Fulton County Court of

Appeals Case No. F-04-012, the Honorable Judge Peter M. Handwork, the presiding judge,

issued a Decision and Judgment Entry on Accelerated Calendar and Scheduling Order for the

case (04JA0512-02-11-2004, Judge Abood assigned to sit for Judge Handwork), Appellee

certifies that this represents a conflict of interests. (Appx. P. 34-35). Pursuant to that Order

Borkowski attempted to file a timely brief and affidavit in support but was refused for filing by

the Clerk of Courts due his vexatious status in Fulton County Court of Common Pleas only,

which announced that "***This Court's determination on the motion to declare a vexatious

litigator will have no effect on the Final Judgment Entry ***." (Appx. P. 36-39).

On April 29, 2004, in Humbert, et al. v. Borkowskt, et al., Fulton County Court of

Common Pleas Case No. 01-CV-000274, the Honorable Judge Robert C. Pollex, presiding by

assignment as Visiting Judge, issued an Order on "Defendant Jennifer Borkowski's Motion to

Have A.J. Borkowski declared a vexatious litigator." (Appx. P. 36-39). In that Order among

other things Judge Pollex announced that "***This Court's determination on the motion to

declare a vexatious litigator will have no effect on the Final Judgment Entry ***Mr.

Borkowski is hereby prohibited from filing any motion, pleading, or legal document in this

Court without first obtaining leave of Court***." Id.

On May 13, 2004, Appellant Judge Abood issued an Order granting Appellee's motions

for leave to file his Motion for Removal based on Constitutional Law and Motion to Dismiss

for Lack of Subject Matter Jurisdiction and directed that the Clerk of Court's Office process

them accordingly. (Appx. P. 40-41).

On May 17, 2004, contrary to Judge Pollex order of April 29, 2004 (Appx. P. 36-39) in

Humbert, et al. v. Borkowski, et al., Fulton County Court of Appeals Case No. F-04-012, the
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Sixth District Court of Appeals issued a Decision and Judgment Entry striking A.J. Borkowski,

Jr., "Motion for Leave to File Attached Affidavit of A.J. Borkowski, Jr., and to File a Brief of

Appellant A.J. Borkowski, Jr.," due his vexatious status in Fulton County Court of Common

Pleas only, which announced that "***This Court's determination on the motion to declare a

vexatious litigator will have no effect on the Final Judgment Entry ***." (Appx. P. 42-44),

On May 24, 2004, in Htlmbert, e1 al. v. Borkowski, et al., United States District Court

Northern District of Ohio, Case No. 3:04CV7260, the Honorable David A. Katz issued a

remand order remanding the matter to Fulton County Court of Common Pleas. (Appx. P. 45-

46). In that remand order Judge Katz erred by determining that "On May 21, 2004, [sic] A.J.

Borkowski filed a Notice of Removal of this Action, which was originally filed in the Fulton

County Court of Common Pleas on December 8, 2001," when in fact Appellee-Defendant on

May 12, 2004, filed a Notice of Removal of the action, which was originally filed in the Fulton

County Court of Common Pleas on January 26, 2004 and process served on or before February

24, 2004 and answered on or before March 23, 2004 in Borkowski v. Borkowski, Fulton County

Court of Common Pleas Case No. 04CV000018. Id.

Title 28 U.S.C. §1441, provides that such removal may occur up to four years when a

federal court has original jurisdiction of the matter and a defendant in that action seeks

removal. Pursuant to Article III, Sections 1-2 of the United States Constitution, Judge Katz

had original jurisdiction to consider Appellee's constitutional law violation case which had

arisen "under this Constitution, the Laws of the United States." Appellee in Borkowski v.

Borkowski, Fulton County Court of Common Pleas Case No. 04CV000018 was the defendant

seeking that that action be removed from State Court to the Federal Court. Id. Consequently,

Appellee had indeed met all the necessary requirements for a removal action from State to
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federal Court and the U.S. District Court improperly remanded the matter to the Fulton County

Court of Common Pleas on May 24, 2004 as he had authority to consider the same under the

preeeding U.S. Constitution provisions. Id.

On May 26, 2004, in Hnmbert, et al. v. Borkowski, et al., Fulton County Court of

Appeals Case No. F-04-012, the Sixth District Court of Appeals issued a Decision and

Judgment Entry striking A.J. Borkowski, Jr., "Motion for Leave to File Copy of Notice of

Removal Based on Constitutional Law and Supplemental," due his vexatious status in Fulton

County Court of Common Pleas only, which announced that "***This Court's determination

on the motion to declare a vexatious litigator will have no effect on the Final Judgment Entry

***." (Appx. P. 36-39 & 47-49). Further, due to the fact that Borkowski urged the Court of

Appeals that its decision May 17, 2004, decision was in direct conflict on another case and that

it lacked jurisdiction to rule in the instant appeal because he had removed that action to the

Federal District Court of Ohio on May 12, 2004 as evidenced by Borkowski's "Notice of

Removal Based on Constitutional Law and Supplemental," filed in the Federal District Court

of Ohio on May 12, 2004. (Appx. P. 40-41 & 45-46). Consequently, that appeal should have

not proceeded before the Sixth District Court because the removal statute, 28 U.S.C. §1446,

provides that a State court is not to proceed after a Petition for Removal, "unless and until the

case [is] remanded." Id. Therefore, the Sixth District Court of Appeals lacked subject matter

jurisdiction to consider Borkowski's appeal at that time and thus the Court of Appeals decision

of May 17, 2004 is void. (Appx. P. 40-46).

On June 2, 2004, in Huntbert, et crl. v. Borkowski, et al., Fulton County Court of

Appeals Case No. F-04-012, the Sixth District Court of Appeals issued a Decision and

Judgment Entry concluding that Borkowski "***has established reasonable grounds for the
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s

continuance of these proceedings and his application for leave to proceed is denied***."

(Appx. P. 50-52). The Court of Appeals had erred to the prejudice of Borkowski because he

had set forth reasonable grounds for the continuance of the proceedings because the removal

statute, 28 U.S.C. §1446, provides that a State court is not to proceed after a Petition for

Removal, "unless .and until the case [is] remanded," because of the preceding statement of

facts. Id.

On July 14, 2004, in Humbert, et al. v. Borkowskr, el al., Fulton County Court of

Appeals Case No. F-04-012, the Sixth District Court of Appeals issued a Decision and

Judgment Entry finding that Borkowski's "***motion for reconsideration is not well-taken and

the same is hereby denied***." (Appx. P. 53-54).

On October 27, 2004, in Humbert, et al. v. Borkowski, et al., Ohio Supreme Court Case

No. 04-1175, this Court issued an entry declining to accept jurisdiction to hear the case due to

"the appeal as not involving any substantial question and denying the Appellee's motion for

stay of the Court of Appeals Judgment (Fulton County Court of Appeals; No. F04022). (Appx,

P. 55-56).

On February 7, 2005, the Honorable Judge Robert C. Pollex disqualified himself from

the underlying cases, without considering or ruling on the merits of the Appellee's valid Cross-

claim filed in that Court on June 4, 2002. (Appx. P. 57). On March 3, 2005, Appellant Judge

Abood sitting by special assignment was assigned to Case No, 01-CV-000274 (05JA0478).

On May 6, 2005, in Borkowski v. Borkowski, Fulton County Court of Appeals Case No.

F-04-020, unreported the Sixth District Court of Appeals issued a Decision and Judgment

Entry reversing the judgment of the Fulton County Court of Common Pleas and remanded the

case to Appellant Judge Abood for further proceedings consistent with its Decision because the
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removal statute, 28 U.S.C. §1446, provides that a State court is not to proceed after a Petition

for Removal, "unless and until the case [is] remanded," so this Court must enforce it. (Appx. P.

40-46). As Borkowski had previously informed Judge Abood the Court of Appeals found that

the removal Petition divested the trial court of jurisdiction from the time Borkowski filed it

until approximately twelve days later when the Northern District of Ohio rejected it, thus, the

trial court's judgment entries issued during the period from the time the notice of removal was

filed on May 12, 2004, until the case was remanded back to the trial court on May 24, 2004

were void. Consequently, the trial court's and the court of appeals decisions which were issued

during that period are void too. (Appx. P. 40-46 & 58-63).

On August 23, 2005, Appellee Borkowski filed a legally valid complaint against Judge

Abood, in the Lucas County Court of Common Pleas. (Appx. P. 64-66). On February 28,

2006, Appellant Judge Abood was assigned to hear a case for trial judge Michael Kelbley of

Seneca County (06JA0678) and on January 28, 2005 Appellant Judge Abood was assigned to

hear a case for Justice Cupp of the 3rd Dist. Court of Appeals (05JA0338). On August 30,

2005, Judge Richard M. Markus was assigned to hear a case for Judge Wittenberg of the Lucas

County Court of Common Pleas (05JA2068) and on September 19, 2005, Judge Richard M.

Markus was assigned to hear a case for Judge Wittenberg (05JA2153) a judge who was

initially assigned to Appellee's case, in Lucas County Court of Common Pleas Case

05CV04894, which is currently under consideration by this Honorable Court. Appellee

certifies that this constitutes a conflict of interests. On September 29, 2006, the Honorable

Charles D. Abood disqualified himself from the underlying cases, without considering or

ruling on the merits of the Appellee's valid Cross-claim filed in that Court on June 4, 2002.

(Appx. P. 68).
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On December 4, 2006, the Honorable Judge Kelbley of the Lucas County Court of

Common Pleas (05JA1831) stayed the proceedings in the underlying action (05CV04894)

pending resolution in this Court and on January 8, 2007, the Honorable Judge Linda Jennings

of that Court was assigned to that case due to the fact that Judge Kelbley assignment to the

cases in that.Court ended at the end of December, 2006,

. On January 8, 2007, the Honorable Judge Richard M. Markus was assigned to hear

Appellee's cases (07JA0467). No further actions were taken by Appellant Judge Abood or the

Fulton County Court of Common Pleas consistent with the Court of Appeals Decision of May

6, 2005, until the Honorable Judge Richard M. Markus, presiding by assignment as Visiting

Judge, issued a Status Conference Order(s) on February 27, 2007, which included making a

determination on a cross-claim was iaever filed in Case No. 03CV000330, so it was clearly

erroneous and unreasonable, granting Appellee's September 29, 2006, request to file a motion

to vacate its Court order confirming the sheriff's sale, etc. and issued an Orders on March 14,

2007 denying leave to file reply to voluntary dismissal, to file pleading to remove fraudulent

power of attorney, to vacate judgments entered on March 15, 2004 & April 29, 2004, denying

applicant's request to file a new lawsuit against twenty-five Defendants, and granting

Borkowski leave to file documents for the probate of Bertha Borkowski Stewart's estate, etc.

See, State ex rel. A.I. Borkowski, Jr., v. Judge Richard M. Markus, et al. Case No. 2007-0564,

Complaint at appended pages 15-59 as filed with this Court on 03-29-2007. (Appx. P. 69),

In the Complaint, Appellee sought a relief from Orders made by Judge Markus as a

result of the March 14, 2007 Judgment Entries because inter alia they were not consistent with

the Court of Appeals May 6, 2005 Decision findings that the removal statute, 28 U.S.C. §1446,

provides that a State court is not to proceed after a Petition for Removal, "unless and until the
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case [is] remanded," (Appx. P. 58-63 & 69). Consequently, the trial court's and the court of

appeals' decisions which were issued during the period of 05-12-2004 to 05-24-2004 are void

for all the preceding reasons. Id. Therefore, Appellee respectfully requests that this Court find

his Answer to Proposition of Law No. I well-taken and affirm the judgment of the Lucas

County Court of Appeals of September 22, 2006 and reverse the Judgment that dismissed his

complaint with prejudice finding that the complaint failed to state a claim upon which relief

can be granted because Judge Abood was absolutely immune from liability for these judicial

acts, which were effected within his jurisdiction for immunity purposes. Id. Accordingly, this

Court should issue a judgment consistent the Court of Appeals with its Decisions of May 6,

2005 & September 22, 2006 because the removal statute, 28 U.S.C. §1446, provides that a

State court is not to proceed after a Petition for Removal, "unless and until the case [is]

remanded," (Appx. P. 40-46 & 58-63).

On April 24, 2007, in State ex rel. Borkowski v. Judge Markus, et at. Case No. 2007-

0564, this Court issued an Entry denying Relator-Appellee's Motion for Stay of all Opinions

and Orders issued by Judge Markus in the Fulton County Court of Common Pleas; granted

Borkowski's application for dismissal of all Respondents except for Respondent Attorney

Shaffer and further found that the cause remains pending with respect to Respondent John

Shaffer. (Appx. P. 69).

Lastly, Borkowski claims that the Court of Appeals denial of his appeal that announced

that "***This Court's determination on the motion to declare a vexatious litigator will have no

effect on the Final Judgment Entry ***," violated his right to due process since the trial court

failed to consider his cross-claim of June 4, 2002 or to dismiss it, with or without prejudice he

cannot file a new complaint and receive due process in that case. (Appx. P. 1-69). As such,
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Borkowski claims that Appellant Judge Abood is liable for $1,000,000.00 due to Judge

Abood's "negligence, acting in bad faith, and acting in clear absence of all jurisdiction, and

tlrus asks this Court to issue an order directing that Judge Abood to refrain from disposing of

his assets and to grant any other appropriate relief that it deemed proper and just as demanded

for in his August 23, 2005 Complaint filed in the Lucas County Court of Common Pleas

against Appellant Judge Abood.. (Appx. P. 64-66).

Pursuant to the legal provisions of S. Ct. Prac. R. VI, Section 3(A), the Appellee is

permitted to file an Answer Brief to Appellant's merit brief which was filed herein on April 20,

2007, within 30 days of its filing in this matter. As such, the Appellee now files his timely

Answer Brief to Appellant's merit brief which was filed herein on April 20, 2007, or within 30

days of its filing in the above-captioned case as required by the preceding rule.

ARGUMENT

ANSWER TO PROPOSITION OF LAW NO. 1:

Judge Abood's challenged judicial actions-which occurred after Borkowski filed
his Petition for Removal, but before it was ultimately rejected-were not protected
by judicial immunity because Judge Abood lacked proper jurisdiction.

1. TRIAL COURT'S IMPROPER DISMISSAL ORDER

It is a fundamental principle of jurisprudence that a court must have subject matter

jurisdiction in order to act. Any action taken by a court that lacks subject matter jurisdiction is

void.

In Ohio, judicial power is vested in the several courts under Section 1, Article IV of the

Ohio Constitution. That constitutional provision provides as follows:

"The judicial power of the State is vested in a supreme court, court of appeals, court of
common pleas and divisions thereof, and such other courts inferior to the supreme court
may from time to time be established by law." (Emphasis supplied.)
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In like manner, Section 4, Article IV of the Ohio Constitution provides and limits the

authority and power of a common pleas court to those "justifiable matters and such power of

review of proceedings of administrative officers and agencies as may be provided by law."

(Emphasis supplied).

The General Assembly, the legislative body authorized by Article II of the Ohio

Constitution, has the power to make the laws. Courts do not have the power to make laws.

Certainly, this Court has no power to enact or make laws.

For all of the foregoing reasons set forth in the Statement of Facts and this argument, or

answer brief the Appellee urges this Court that this Court should have not accepted to hear this

case and should have dismissed the appeal as frivolous because it does not involve any

substantial constitutional question or public or great general interest (Appellant's Appx. P. 1-

3). Accordingly, Appellee Borkowski respectfully requests that the complete record for Fulton

County Court of Common Pleas Case Nos. 01CV000274, 03CV000330, 04CV0000018,

04CV000091, and 07MISC00006 be sent to this Court, so that this Court can determine

whether the judges assigned to the above said cases by this Honorable Court has failed to

perform any of their duties complained of in this matter.

Nevertheless, Appellee Borkowski will respond and submits that he reasonably believes

that this Court should reverse the earlier decision that denied his Notice of Lis Pendens and

dismissed his complaint with prejudice because the removal statute, 28 U.S.C. §1446, provides

that a State court is not to proceed after a Petition for Removal, "unless and until the case [is]

remanded." Id. Appellee sought monetary relief of $1,000,000.00 from the Appellant, Judge

Abood due to Judge Abood's "negligence, acting in bad faith, and acting in clear absence of all

jurisdiction, and asked the trial court to issue an order directing that Judge Abood to refrain
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from disposing of his assets and to grant any other appropriate relief that it deemed proper and

just. (Appx. P_ 40-46 & 64-66).

The trial court had lawful jurisdiction to consider the Appellee's case. Id. As a matter of

law, the trial court should have determined that Appellant Judge Abood lacked subject matter

jurisdiction in order to act in the eviction proceedings on May 13, 2004 (Appellant Supp.

Appx. P. 1-20), and that any action taken by him from 05-12-2004 to May 24, 2004, when it

lacked subject matter jurisdiction was void. (Appx. P. 40-46 & 58-63). Therefore, the

Appellant's 09-12-2005 (Appellant's Supp. Appx, P. 21-27) motion to dismiss must be

overruled; and the Appellee's 9-13-2005 (Appellant's Supp. Appx. P. 28-51) motion for

summary judgment on his complaint and request for sanctions, and other motions pending

before its 12-01-2005 (Appellant's Supp. Appx. P. 62-63) decision was rendered must be

granted (Appellant's Appx. P. 12-13). Id.

The Lucas County Court of Common Pleas had subject matter jurisdiction over

Appellee's claims for monetary daniages, and could consider the Appellee's claims, the

Appellant, Judge Abood is not entitled to immunity from civil claims for judicial actions taken

in the clear absence of all jurisdiction. Id. Hence, the Appellant was not entitled to dismissal of

Appellee's lawsuit because the action taken by him from 5-12-2004 to 5-24-2004 when he

lacked subject matter jurisdiction was void and because there is not a complete and absolute

defense to Appellee's valid claims. ld.

Appellee urges this Court that Judge Abood's attempt to appeal this case is barred by

the doctrine ofres,judicata and that he is not entitled judicial immunity because he acted in the

clear absence of all jurisdiction because the removal statute, 28 U.S.C. §1446, provides that a

State court is not to proceed after a Petition for Removal, "unless and until the case [is]
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remanded," and thus, he erred in continuing to rule after Borkowski filed that Petition for

Removal. See, Borkowski v. Borkarvski, (Decision of May 6, 2005), Fulton County Court of

Appeals Case No. F-04-020, unreported. (Appx. P. 40-46 & 58-63). The parties to the eviction

proceedings are the same, Judge Abood presided in that case without subject matter

jurisdiction or continued to rule after Borkowski filed his Petition for Removal on May 12,

2004 Id. Therefore, Appellee respectfully requests that this Court find his Answer to

Proposition of Law No. I well-taken and affirm the judgment of the Lucas County Court of

Appeals of September 22, 2006 and reverse the Judgment (Appellant's Supp. Appx. P. 64-67)

that dismissed his complaint with prejudice finding that the complaint failed to state a claim

upon which relief can be granted because Judge Abood was absolutely immune from liability

for these judicial acts, which were effected within his jurisdiction for immunity purposes. Id.

Therefore, this Court can determine whether the trial judge has failed to perform any of his

duties in this matter. Id.

Accordingly, this Court should issue a judgment consistent the Court of Appeals with

its Decisions of May 6, 2005 & September 22, 2006 because the removal statute, 28 U.S.C.

§1446, provides that a State court is not to proceed after a Petition for Removal, "Unless and

until the case [is] remanded," Id. (Appellant's Appx. P. 4-11 & Supp. Appx. 6-11) However,

this Court should determine that Judge Abood proceeded in the underlying eviction matter in

the clear absence of all jurisdiction on May 13, 2004, because the removal statute, 28 U.S.C.

§1446, provides that a State court is not to proceed after a Petition for Removal, "unless and

until the case [is] remanded." See, Borkowskr v. Borkow.rki, (Decision of May 6, 2005), Fulton

County Court of Appeals Case No. F-04-020, unreported and Appellant's Supp. (Appx. P. 12-

18). Id. Consequently, the Appellee asserts that these preceding assertions are proper for the
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purposes of determining whether Judge Abood erred in continuing to rule after Borkowski filed

that valid Petition for Reinoval and whether he has absolute judicial immunity when he has

acted in the clear absence of all jurisdiction on May 13, 2004 and on May 21, 2004. Id. See,

Borkowski v. Borkowski, (Decision of May 6, 2005), Fulton County Court of Appeals Case No.

F-04-020, unreported. Id.

Therefore, Borkowski's claims to res judicata and Borkowski claims that Appellant

Judge Abood is liable for $1,000,000.00 due to Judge Abood's "negligence, acting in bad faith,

and acting in clear absence of all jurisdiction, and request that this Court to issue an order

directing that Judge Abood to refrain fi•om disposing of his assets and further request to grant

any other appropriate relief that it deemed proper and just as demanded for in his August 23,

2005 Complaint filed in the Lucas County Court of Common Pleas against Appellant Judge

Abood is adequate and appropriate under these circumstances. See, R.C. 9.86, also see, (Appx.

P. 40-46 & 58-63). The Sixth District Court of Appeals' May 6, 2005 & September 22, 2006,

Opinions and Judgment Entries and Borkowski's 08-23-2005 Complaint without attachments

are filed with this Answer Merit Brief as a dispositive to Appellant's Merit Brief previously

filed in this case on April 20, 2007 (Appellant's Appx. 4-11 and Supp. Appx. P. 1-69). Id.

Judge Abood acted in the clear absence of all jurisdiction on May 13, 2004 & May 21,

2004 and he has no immunity protection because the removal statute, 28 U. S. C. §1446,

provides that a State court is not to proceed after a Petition for Removal, "unless and until the

case [is] remanded," and he continued to preside on those dates before the case was actually

remanded back to him. Id. Appellee submits that his interests in the subject real property or

rights are legally protected by the Last Will and Testament executed in 1993, by Bertha

Borkowski Stewart, which left most of her estate, including the parcel of real property located
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at 13613 State Route 66, Fayette, Ohio 43521 to Appellee Borkowski. based upon the

preceding reasons. (Appx. P. 69). Id.

Furthermore, Appellee submits that each and every one of the above case-laws all

except the Wilson v. Nue (1984), 12 Ohio St. 3d 102, 103 and Borkowski v. Borkowski,

(Decision of May 6, 2005), Fulton County Court of Appeals Case No. F-04-020, unreported,

cases are inapplicable or otherwise invalid because they do apply to the civil context of this

appeal as many of the cases that are cited by the Appellant or its legal counsel applies to the

criminal expects/intent of the cases cited above and thus they do not involve even the meager

portion of the circumstances involved in the instant appeal. This is a civil action and not a

criminal action. The reason for this assertion is that the removal statute, 28 U.S.C. §1446,

clearly provides that a State court is not to proceed after a Petition for Removal, "unless and

until the case [is] remanded," Id. To act contrary, to this clearly valid statutory provision

would be acting beyond or above the law, in the absent of all jurisdiction and in violation of

clear public policy or precedent cited in this answer brief. How can judges expect other

individuals to follow the precepts or principles of the law, when they do not even follow other

superior courts statutory provisions or the laws of this State or this Country? Do as I say do

but do not do as I do, Appellee guess that this is the answer to this query. As previously stated

by Senator Gillimore no one is above the law, certainly Judge Abood is not. Therefore, Judge

Abood absolute immunity was lost and the Court of Appeals valid decisions must be permitted

to stand on their own merits or precedent. Id.

This Court clearly held in Wilson v. Nue (1984), 12 Ohio St. 3d 102, 103, that ajudge

loses his judicial immunity in circumstances where he loses jurisdiction to proceed over a case,

Id. This is exactly what has occurred in the underlying case. Id. Accordingly, the Appellate
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Court's holding in Borkowski v. Borkowski, (Decision of May 6, 2005), Fulton County Couit

of Appeals Case No. F-04-020, unreported and this Court's definitive holding in, Wilsori v. Nue

(1984), 12 Ohio St. 3d 102, 103 were legally correct and to depart from the clear valid case-

law or to act contrary to the statutory provisions set forth herein would be saying to every court

in this State that it is okay not to comply with the legislative intent and to act contrary or above

the law.

Finally, this Court should conduct a hearing in open court at which Fremont Investment

and Loan and U.S. Bank or their legal counsel can show cause why this Court should not cite

either or both of them for criminal contempt pursuant to R.C. 2705.02(A) and (B); and R.C.

2923.03,

At the same hearing, this Court should determine whether Fremont Investment and

Loan and U.S. Bank or their legal counsel engaged in frivolous conduct in violation of R.C.

2323.51 or whether to refer such matter to Disciplinary Counsel for pursuing a protracted

pattern of frivolous conduct in violation of R.C. 2323.51 and other applicable legal provisions

by preparing and filing of each pleading or motion that this Court and the underlying courts

decided after April 1, 2002/February 20, 2004 and by preparing and filing of filings to either

appeal or respond to matters on appeal from each of those decisions in order to solely harass

the Appellee Borkowski in which they knew that they had no standing to pursue. (Appx. P. 1-2

& 18-21). (See, appearance docket maintained at

http://mail.fultoncountyoh.com/pa/pa.urd/PAMW6530).

Copies of the transfers from Fremont Investment and Loan and U.S. Bank or their legal

counsel attests to the fact that neither of them had standing to pursue a protracted pattern of

frivolous conduct in violation of R.C. 2323.51 and other applicable legal provisions by

20



preparing and filing of each pleading or motion that this Court and the underlying courts

decided after April 1, 2002/February 20, 2004 and by preparing and filing of filings to either

appeal or respond to matters on appeal from each of those decisions in order to solely harass

the Appellee Borkowski. (Appx. P. 1-2 & 18-21).

For the foregoing reasons, this Court has authority to hear Appellee's case. Therefore,

Appellee's complaint must be sustained and the Sixth District Court of Appeals decision must

be affirmed pursuant to S. Ct. Prac. R. VI, Sec. 3(A) and other applicable legal provisions. All

other motions filed by Appellee must be granted. Costs must be borne by the Appellant.

CONCLUSION

For the foregoing reasons, this Court has authority to hear Appellee's case(s).

Therefore, Appellee's complaint must be sustained and the Sixth District Court of Appeals

decision must be affirmed pursuant to S. Ct. Prac. R. VI, Sec. 3(A) and other applicable legal

provisions. All other motions filed by Appellee must be granted. Costs must be borne by the

Appellant. Accordingly, Appellee respectfully requests that this Honorable Court grant any and

all other relief that this Court shall deem proper

Respectfully submitted,

J. Borkowski, Jr., Mpellee, Pro-se
PO. Box 703
Fayette, Ohio 43521
Tel: 419. 237. 7017
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CERTIFICATE OF SERVICE

This is to certify that on May . " 2007 a true copy of this Answer Merit Brief was
served, by via U.S. Mail, upon George D. Jonson, Esq., Linda L. Woeber, Esq., Kimberly
Vanover Riley, Esq., (Counsel of Record), MONTGOMERY, RENNIE & JONSON 36 East
Seventh Street, Suite 2100, Cincinnati, Ohio 45202, Counsel for Appellant-Respondent the
Honorable Judge Charles D. Abood.

A`J". Borkowski, Jr., Ap&llee, Pro-se
P.O. Box 703
Fayette, Ohio 43521
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INV

_
[5rN,Ii77 A. ion.td

Marc3-i 15, 2002

JENNIP'E3t BOHICOWSKI

13613 STATE ROt]TL 66
PAYETTE 033 43521

Re: Loan leumher: 50000294Z9

Property Address: 13613 ST.ATE P.OUTE 156

FAYETTE OR 43521

NOTICE OF ASSIG1dMENT, SAI,E,OR TP,A145FER Or SEkVICS3oG RIG}3Ts

You are hereby notified that the servicing of your first mortgag= loan,
that is, the right to collect nayments from you, has been assig3,ed,

sold, or transferred from s^remont Investment F, vaan to Fairbanks

Capital Corp., effective April l, 2002.

The assigrLn=_nt,sale ortransfer of the servicing of your first mortgage

loan does not a3fect any term or condition of the mortgage instruments,

other than terms rli.rectly related to the ser-sicing of your loan.

Except i n 3iqited circu_mstances, the law requires that your present
servicer send you this notice no later than 15 days before the

effective date of transfer or at closing. Your ne;q servicer must also

send you this notice no later than 15 days after this effective date
or at closing.

Your prestnt servicer is Fremont Investment ^, Loan. If you have
arly auescions relating to the transfer of se*vicing from your present
servicer, call the Customer8erviceCenter between 8:30 a.m. and

5:00 D.m., PST, Londay through Friday. The nuziber is (800) 776-7511-
This is a toll free nnm.ber.

Your new servicer is Fai rban )cs Capital CorD.

The business address for your new servicer is:

F.D. Box 1900, Hatboro, PA 19040.

?'he paNnnent address for your new servi.cer

Rerittance Processing

P.O. Box 39157, Phoenir., AL 85062-9157

If you have any auestions re?atzna to t?e transfer of servicing io

your new servicer,- ca1l the Fairbanks CaF.ita1 Corp. CustoAie.r $erviCe
Department toll free at (800) 258-2602, beti:een 7:00 a.m. 'o 8:00 c.n.,

L:.;^f, Monciav through Firday and Saturday betWEen li:fli a. .. to 5:00 n.m.

(over)
lys Non:e R^y¢ao,em Dn.'^ve ^Au•nv[,u., CA p^AOE.

T.+'nnL,, FDrC ( Scnu,2 r, r r.rslmu,c sMa 1YJ7



FEk V: .^^riT
tz_0 7NVf5TM[fJT & LOAN

(continUed)

Thc date that your present sr_ivicer will. atop acceptirig payments from

you is Jiarch 30, 2002. The date your ner., servicer will start

accepting payments from you is April 1, 2002. Send all payments

due on or after that date to your new servicer. Any automatic draftino,

ACH servicc- will also .bc cancelled as of )+iaYch 30, 2002. If you arc

interes'ted in setting up this automatic draft/ACS3 mcthod with your

new servicer, plcasc contact the Customer Service Department after the

transfer date.

1'ou should be aware oi the following information, which is set out in

more detail in Section 6 of i2ESPP (12 U.S.C. 2605):

During the 60-day period following the effective date ot tae transfer

of the loan servicing, a loan payment received by your old servicer
betore its due date may not be treated hy the newloan tervicer as
late, and a late fee may not be imposed upon you.

Section 6 of R-VSnn (22 U.S.C,26D5) gives certain consumcr rights.

you send a"quali_ied written reauest" to your servicer concerning the

servicing of your loen, your scrvicer must provide you with a varittezi
acknowledgment within 2D business days of receipt of your reqnest.

A"guali_ied vritten reqnest" is a written correspondence, other than
notice on a payne-nt coupon or other paymen't medium supplied by the

servicer, which includes your name and account number, and the reason
for the request.

Not later than 60 Business Days after receiving your reguest, your

Servicer must make appropriate corrections to your account and must
provide you with a written clarification regardi3g any dispute.

During this 60 Business Day period, your Servicer may not provide

into?matioa to a consumer reporting agency concerning any overdue

pavment related to such period or qualified written request. However,

this does not prevent the servicer from initiating foreclosure ii
proper grounds exist ' ,̂Sde_T the mortgage documents.

A SL'slIIess Day is a day On which the offices of the business entity _
are oDen to the p'LL7'' lic for carl;yiPCG on snbstantially all of its
'ilt15L7ESS LunCt].ons.

Bection 6 oi RESPA-also provides for da„ages and costs for individuals

or classes of individuals in circumstances where servicers are shovn

to have violated the requirements of the Section. iou should seek

3egal advice if you believe your rights have been vio'_eted.

Sincerely,

:remont ^riUeStmc_^_t & i.paIl

[GDODBYE2P/DOCB19/9/?ev.03/15/02)

RESIDEN73AL7tEAL^^7Air5S+2Y3C7NG ; i'.(;. lii,:. ;_-__ tivnNor. Cn

.1dnnLrc FUlf: ! Srnv^c mn .:a: .x: .^mt ' o

^%o;-:_a_



I HEREBY CERTIFY TNiS
INSTRUL;ENT IS A E COPY
THG OEiIG'h -
D A T E E d ^ A F CO ' TS

JollRNALJZED19-

VaLI^PQ141

FILED
F^JnLTON _CG!Jt; T Y

03 DEC -S k?I ID f I

MARY GYPE
^,f «:K

IN THE COURT OF COMMON PLEAS OF FULTON COUNTY, OHIO

William K Humbert, et aL,

Plaintiffs,

vs.

Jen.nifer M. Borkowski, et al,

Defendants.

Case No. 01-CV-274

Hon Robert C. Pollex
(By Assigmnent)

ORDER ON PENDING MOTIONS

JUDGMENT ENTRY

This matter is now before the Court on several motions filed by the parties. The

Court notes that these motions are only the latest in a series of motions filed in this quiet

title action. Consideration of the motions has been delayed due to service issues and A.J.

Borkowski's filing of a notice of appeal which was subsequently dismissed for lack of a

final appealable order.

On Angust 15, 2002, Plaintiffs filed a motion for summaazy judement asking the

Court to quiet title to the property in their name, subject to the interest of Defendant

Jennifer Borkowski.

On August 15, 2002, Fremont Investment & Loan also filed a motion for

summary judgment asking the Court to quiet title to the property in the name of Jennifer

Borkowski; that A.J. Borkowski has no interest in the property; and that Fremont

Savings and Loan has a valid first mortgage in the property.

^^f,V , 1.'^'
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On August 20, 2002, Jennifer BorkowslQ filed a motion for summaryjudgment on

her counterclaim and cross-claim aski.ng the Court that title to a portion of the real estate

at issue be quieted in her name and that she be declared the mortgagee of the first

mortgage on the property.

The three separate motions for summaryjudgment do not present coaflicting

issues or interests. All motions request a deoree quieting title and respecting each other's

interests. When reviewing motions for summaryjudgment, the Court must detennine

that: (1) no genuine issue of material fact remains to be litigatetl, (2) the moving party is

entitled to judgment as a matter of law and (3) after considering the evidence most

strongly in favor of the non- moving party, reasonable minds could come but to one

conclusion and that conclusion is adverse to the party against whom the summary

judgment motion is made. Civ.R. 56(C).

The facts in this case are not in dispute. A.J. Borkowski conveyed the property

and received the benefits of such conveyance. The Plaintiffs and Jennifer Borkowski

were innocent bona fide purchasers of the properties described in the complaint. They

paid fair market value for the parcels. Similarly, Fremont Investment & Loan acquired

its mortgage in good faith and for value. Therefore, the equitable doctrines of estoppel, i

ratification, and after-acquired title defeat AJ. Borkowski's opposition to the motion for

summary judgment. See, Hampshire County Trust Co. v. Stevenson (1926), 114 Ohio St.

1, 150 N.E. 726. Title should be quieted in Plaintiffs' names subject to the interests of

Jennifer Borkowski and Fremont Investment & Loan.

On October 24,2003, Defendant A.J. Borkowski filed a motion for summary

judgment. On November 17,2003, Defendant Fremont Investment & Loan filed a

2
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motion to strike A. J. Borkowski's motion for summaryjudgment. The Court has set an

explicit cut-off date for the filing of summaryjudgment motions. Defendant A.J.

Borkowski filed his motion for summary judgment 14 months past the deadline. The

Court will not consider A.J. Borkowski's motion for summaryjudgment.

On October 27, 2003, Defendant A. J. Borkowski filed a CivR 60(B) motion to

vacate the judgment entered against him on July 21, 2003. The Court does not find any

grounds to vacate the judgment. There are no facts to support the allegation of newly

discovered evidence. The transcript from a hearing on June 12,2002 submitted by

Defendant A.J. Borkowski does not constitute newly disco^vered evidence that would

warrant setting aside this Court's judgment. Defendant A.J. Borkowski is not entitled to

have the judgment against him vacated.

On October 29, 2003, Defendant A.J. Borkowski filed a motion for leave to

amend his cross-complaint to include the claim of spoliation of evidence. The record

reflects that A.J. Borkowski's cross-complaint was dismissed/stricken from the record by

judgment entry dated March 3, 2003. There is no cross-complaint that may be amended.

Therefore, the motion must be denied.

On November 10, 2003, Defendant A.J. Borkowski filed a motion for default

judgment against Plaintiffs and Defendants on the cross-claim and claim for spoliation of

evidence. The Court Snds no legal basis to support this motion. The cross-claims were

filed out of rule and were eventually dismissed and stricken from the record. There is no

pending cross-claim or claim for spoliation of evidence on which default may be granted.

On November 21, 2003, Defendant A.J. Borkowski filed a motion for leave to

amend his cross-claim to include as parties J.T. Stelzer, Esq. and John Shaffer, Esq. For

3
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the reason that there is no pending cross-claim to amend, the Court finds this motion not

well taken and that it should be denied.

On November 26, 2003, Defendant Fremont Investment & Loan filed a motion

for sanctions against Defendant A.J. Borkowsld for filing frivolous motions. Based on

the plethora of motions filed by Defendant A.J. Borkowski lacking in legal justification,

the Court finds that his actions have risen to the level of abuse as to merit sanctions. The

one that deserves the most discussion is his motion for default judgment on his cross-

claim. The cross-claim was 81er1 without prior leave of Court and it was subsequently

stricken from the record. After the Court's dismissal of the cross-claim, Defendant A.J.

Borkowski still proceeded to file separate motions to amend the cross-claim and for

default on the cross-claim. Not only does this act muddy the issues, it is almost akin to

contempt of court. Moreover, counsel has been forced to incur additional fees.

Therefore, imposition of sanctions is warranted.

ORDER

IT IS TFIEREFORE ORDERED, ADJUDGED, AND DECREED that:

1. Plaintiffs' motion for summaryjndgment on their claims to quiet title to
the properties described in their complaint filed on December 5, 2001 is granted.

granted.
2. Defendant Fremont Investment & Loan's motion for summary judgment is

3. Defendant Jennifer M. Borkowski's motion for summary judgment on her
counterolaim and cross-claim is granted.

4. Defendant AJ. Borkowski's Civ.R 60(B) motion to vacate this Court's
July 21, 2003 judgment entry is denied.

5. Defendant A.J. Borkowsid's motion to amend his cross-complaint is
denied.

4
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6. Defendant A.J. Borkowski's motion for default judgment against Plaintiffs ^^^^r°°°
and Defendants is denied.

7. Defendant Fremont Investment & Loan's motion to shike A.J.
Borkowsla's motion for summaryjudgment is granted. A.J. Borkowski's motion for
summaiy judgment is stricken from the record.

8. Defendant A.J. Borkowsld's motion for leave to amend his cross-claim is
denied.

9. Defendant Fremont Investment & Loan's motion for sanctions against
defendant A.J. Borkowski is granted, and A. J. Borkowski is ordered to pay Fremont
Investment & Loan's attomey fees in the amount of $450.

Court costs are assessed against Defendant A.J. Borkowski.

A final judgment entry quieting title in the Plaintiffs, without prejudice to Jennifer

Borkowski and Fremont Investment & Loan's.interests, shall be entered on presentation

of a formal written judgment by Plaintiffs' counsel and the approval and signature of the

same by the Court.

IT IS SO ORDERED.

CERTIFICATION

This is to certify that on , 2003, the undersigned delivered or
sent by fax or mail a copy of this Order to: A.J. Borkewski, 13613 State Route 66,
Fayette, OH 43521; John T. Stelzer, Esq., 216 South Lynn St., Bryan, OH 43506; Kyle
Silvers, Esq., 1776 Tremainsville Rd., Toledo, OH 43613; Bradley Toman, Esq., 1370
Ontario St., Suite 1700, Cleveland, OH 44113; Paul Kennedy, Esq., 123 Courthouse
Plaza, Wauseon, OH 43567; Amber Borkowski, 13613 State Route 66, Fayette, OH
43521.

5
y Gyp-, Clerk



iN THE SUPREME COURT OF 01-110

WILLIAM K. HUMBERT. ET AL. CASE NO. 01 CV00274

PLAINTIFF FUI.TON COUNTY

V.

JENNIFER M. BORKOWSKI, ET AL.

DEFENDANTS

S.C. NO. 03-AP-l i 1

ENTRY

This affidavit of disqualification was filed by A.J. Borkowski seeking the disqualification

of Judge Robert Pollex from further proceedings in the above captioned case.

Affiant asserts tliat Judge Pollex should be disqualified from the uriderlying ease because

of bis rulings in the underlying matter, his attempt to "gag" affiant by preventing him froni

discussing a disciplinary case that involved counsel for the plaintiffs, and alleged ex parte

communications. In all respects, Judge Pollex denies any bias or prejudice toward affiant.

With regard to the alleged exparte communication, I have held that the question, in

affidavit of disqualification proceedings, is not whetller the communication was contrary to the

Code of Judicial Conduct, but wbether the communications demonstrate a bias or prejudice on

the part of the judge. To satisfy this test, the communications must have been initiated by the

judge or address substantive matters in the case. In re Disqua7ification of Reid (November 30,

1995), 95-AP-156, unreported. Also see, In re Disqualifscation ofAurelius (1996), 77 Ohio

St.3d 1254. Moreover, the allegations must be substantiated and consist of something more than

hearsay. In re Disqual fcation of Cacioppo (1996), 77 Ohio St.3d 1245. Also see, In re

Disqua7iftcation of Brueriing (October 5, 1996), 96-AP-147, unreported, In re Disqucrlification of

19fiox. /f



DeWee.se (March 1, 2000), 00-AP-021, unreported, and In re Disqualifzcation of O'Farrell

(2001), 94 Oliio St.3d 1226.

The materials submitted by affiant do not contain any specific allegations as to the nature

of the alleged communications or reference to the date, time, and place that the alleged

conversations were to have occurred. Without additional evidence and in view of the unqualified

denial offered by Judge Pollex, I cannot conclude the allegations have merit.

The bal.ance of a.ffiant's clains consist of disagreea,-ient or dissatisfaction with the judge's

rnilings of law. These bare allegations do not establish the existence of bias or prejudice. See In

re Disqualification ofrYturphy ( 1988), 36 Ohio St.3d 605.

For these reasons, the affidavit of disqualification is found not well-taken and denied.

The case shall proceed before Judge Pollex.

Dated this of December, 2003.

THOMAS J. MOYE
Chief Justice

Copies to: Marcia Mengel, Supreme Court Clerk
Honorable Robert Pollex
Mary Gype, Fulton County Clerk of Court
A.J. Borkowski
,J. T. Stelzer, Esq.
Kyle A. Silvers, Esq.
Amber Borkowski
Paul Kennedy, Esq.
Bradley Toman, Esq.
John Shaffer, Esq.

fi^qox' P 9
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IN THE COURT OF l-PYE..A.LS OF OHTO
SIXTH APPELLATE DISTRICT

F[7LTONr COTJNTY

Willia.m K. FIumberB, et al.

PAGE 01

Fli ED
kFULTO COUId^ COUfiT 0." APPF.,4.5

f4 ^:u.h;.^^^o^)

Court of Appeals No, F-03-029

Appeltees Trial CourtNo. 01-CV-274

V.

Jennifer M. Borkowski, et al. DECISION ANkY JUDGMENT ENTRY

Defendants Decided: J AN 0
6 20A

[A.J. Borkowski, Jz. - Appellant]

Defendant, A. J. Borkowski, has frled anl appeal from a txial eotirt decision which,

inter alia, grants the motion for suznmary judgzt{ent of plaintiffs,lNilliam K. Humbert, et

al. This document states:

`TT IS THEREFOR_? ORDERED, ADJLED, AND DECREED that:

firax .PSQ
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'1. Plaintiffs' motion for summaryjudgtnent on their claims to quiet title to the

properties described in their complaint filed ozzl December 5, 2001 is granted.

"2. Defendant Fremont Investment & Iloan's motien for summaryjudgrnent is

granted.

"3. Defendant Jermifer M. Borkowski'9 motion for summary judgment on her

counterclaim and cross-claim is granted.

"4. Detendant A.J. Borkowski's Civ.R.I60(B) motion to vacate this Court's July

21, 2003 judgment entry is denied.

"5. DefendantA.J. Borkowski's motiorl ta amend his cross-complaint is deziied.

"6. Defendant A.J. Borkowski's motiod for default judgment against Plaintiffs

arAd Defendants is denied.

"7. Defendant Fremont Investment & L an's motiozt to strike A.J. Borkowski's

motion for summaty judgment is granted. A.J. Borkowski.'s motion for summary

judgment is stricken from the record.

"8 . Defendant A.J. Borkowski's motionl for leave to amend his cross-claim is

denied.

"9. Defendant Fremont Investment & Lbaa's motion for sanctiorts against

defendant A.J. Borkowski is granted, and A_J. ^or.kowski is ordered to pay Fremont

Investment and Loan's attorney fees .in the amo6t of $450.

"Court costs are assessed against Defendant A.J. Borkowski.

2.
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"A nnal judgznen2 entuy quieting title in! tl^e Plaintiffs, without prejudice• to

Jennifer Borkowski and Fremont 7:nvestment & Loan's interests, shall be entered or,

presentation of a fornaal written judgment by Praintiffs' counsel and the approval and

signature of the same by the Courf:.

"IT IS SO OI2]7ERED."

No such entry is contained in the recordlof this case. Therefore, there is not yet a

anal judgment. See Brooks v. Orshoski (199.8);, 129 Ohio App. 3d 386, discretionary

appeal not allcwed (1998), 84 rJ hio St. 3d I;S where the court states:

"The trial court's decision ""** is not a fihal judgment. Where a court enters an

order stating that *** [aj party should prepare a juflgznent entry in accardance with the

court's order, [itJ is an announcement of the coihrt's decision a_nd not the court's f-inal

judgsnent. St. Vincent Cnarity Hosp. v. .lu.fintz (1987), 33 Ohio St.3d 121, 123, 515 N.E.2d

917; Gibson v. Gibson (1993), 87 Ohio App.3dl426, 433-434, 622 N.E.2d 425." ?d, at

393.

This co•u-t only has jurisdiction to hear dppeals fro.m ftnal orders• See Section

3(3)(2), Article IV of the Ohio Constitution.

"Courts of appeals sliall have such jurisqiction as rnay be provided bylaw to
•
review and affirm, modify, or reverse judgmends or fmal orders of tlae courts of record

inferior to the court of appeais ***.`°

'xfP^
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,Accordingly, the court dismisses this appeal at apsellant's costs. It is so ordered.

A certified copy af this entzy shall constitute the mandate
pursuant to App.R. 2.7. 8ee, alsoj 6th Dist.Loc.App.R. 4, amended

Richard W. KMner J .

Mark L. PieLLyltowsici. J.

Arlene Sncr J
CONCUR.

4.

JUDGE

fie,P, 13
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IN THE COURT OF COMMON PLEAS OF FULTON COUNTY, OHIO

William K. Humbert, et al., Case No. 01-CV-274

Plaintiffs,

Vs.

Jennifer M. Borkowski, et al.,

Defendants.

ORDER GRANTING MOTION
TO VACATE ORDER OF
DECEMBER 5, 2003

Judge Robert C. Pollex
(Sitting by Assignment)

This cause came before this Court on the Motion of Defendant A.J. Borkowski,

Jr. requesting this Court vacate its Order of December 5, 2003, due to lack of

jurisdiction pending Defendant's Motion to Disqualify filed with the Supreme Court of

Ohio.

Oral arguments having been waived or found unnecessary, the Court reviewed

al1 pleadings, affidavits and memoranda.that have been filed in this cause.

The Court on due consideration finds the motion well taken and that it should be

granted. The Court finds that the Judgment Entries may have "crossed" in the mail with

the Motions io Recuse which wouid terminate the jurisdiction of this Court until the

Motions were decided. Rather than have any question about the Court's Orders, the

Court will grant the Motion to Vacate said Order and will not consider any other Motions

filpf, jy
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or rulings until the Affidavits of Prejudice and Motion to Recuse are decided.

IT IS THEREFORE ORDERED, ADJUDGED AND DECREED, that Defendant's

Motion to Vacate the December 5, 2003, Order be, and hereby is, granted.

xc: A.J. Borkowski, Jr.
Bradley Toman,
J.T. Stelzer
Paul Kennedy
Kyle Silvers
Amber Borkowski
John Shaffer
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IN THE COURT OF COMMON PLEAS OF FULTON, COUNTY, OHIO

William K. Humbert, et al., Case No. O1-CV-274

Plaintiffs, Judge Robert C. Pollex

vs. . DEFENDANT A.J. BORKOWSKI
JR. MOTION FOR SUMMARY

Jennifer M. Borkowski, et al, . JUDGMENT ON VALID
CROSS-CLAIM

Defendants.

Defendant A.J. Borkowski Jr. moves the Court as Follows: That it enter pursuant

to Rule 56 of the Ohio Rules of Civil Procedure a summary judgment in Defendant A.J.

Borkowski Jr. Favor dismissing with prejudice the quiet title action on the grotmds that

there is no genuine issue as to any material Facts and that Defendant A.J. Borkowski Jr.,

is entitled to a judgment as matter of law.

On December 9, 2003, Defendant A.J. Borkowski Jr. filed a motion to vacate

asking the Court quieting title to the property in the name of A.J. Borlcowski and that any

and all recordings of the said properties be expunged from the records and to vacate the

Judgment Entry of December 5, 2003 as matter of law. (See, Cross-Claim listed as

Exhibit A) Honorable Judge Pollex specifically stated in his order: "IT IS THEREFORE

ORDERED, ADJUDGED AND DECREED, that Defendant's Motion to Vacate the

December 5, 2003 Order be, and hereby is, granted." (See, Judgment Entry of



01/07/2004 listed as Exhibit B) Accordingly, Defendant A.J. Borkowski's motion for

Summary Judgment on his cross-claim (06/4/2002) to quiet title to the properties

described in his cross-claim Filed JLme 4, 2002 must be Found well-taken and granted as

matter of law.

Wherefore, for all the foregoing reasons the Defendant demands that this Court

grant the instant Motion for Sunnnary Judgment pursuant to Civ. R. 56 (C).

Respectfiilly submitted,

?
Avr J. Borkowski, Jr., fe
13613 State Route 66
Fayette, Ohio 43521
Phone: 419. 237. 2397

CERTIFICATE OF SERVICE

This is to certify that a true copy of Defendant's Borkowski Jr. motion for

summary judgment in the instant case was served on: Judge Robert C. Pollex, Wood at

County Court House, One Court House Square, Bowling Green, Ohio, 43402; Bradley P.

Toman, Esq., For Deft. Fremont Investment & Loan, 1370 Ontario Street, Suite 1700

Cleveland, Ohio, 44113; J. T. Stelzer, Esq., For Plaintiffs Humbert/Ebersole, 216 South

Lynn Street, Bryan, Ohio, 43506., Paul H. Kennedy, Ass. Pros., For Deft. Dennis

Hales,Treasurer, 123 Courthouse Plaza, Wanseon, Ohio, 43567; Kyle A. Silvers, Esq.,

For Def. Jennifer Borkowski, 1776 Tremainsville Road, Toledo, Ohio, 43613, Amber

Borkowski, Deft., 13613 State Route 66, Fayette, Ohio, 43521, John Shaffer, Esq., 117

West Maple Street, Bryan, Ohio, 43506, via lst class U.S. Mail this 27 day of

January, 2004.

ndan
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Tract Indexing:
Name
Subdiv/City/Village
Condominium
Townshins
Book/Page
Instniment Number
UCC Indexing:
Naine
File Nttniber

Fulton Countv
Ohio - Countv M1p
USA Map

Page 1 of 1

FULTON COUNTY, OHIO
SANDRA K BARBER, COUNTY

RECORDER

c Inst Type Fife Date 'I'in>.e Volome Page inst ltib

^ ^ ASSIGN
MTG

Inst
Date

2/20/2004 10:37:00 0238 0143 2004 00144276 1/6/2004

0, = Preview 13 = Printable Tiff Image (Multi-page)

Grantor(s) Grantee(s)

BORKOWSKI JENNIFER M US BANK NA TRUSTEE CSFB
FREMONT INVEST & LOAN

Property

TOWNSHIP - GORHAM
Qtr: NE Section: 30 Town: 0009 Range: 0001 Lot: Acres:
RM1: ASSIGN VOL 172 PG 940

..... -
Copyright 2000 Affiliated Computer Services, Inc. All rights reserved.
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IN THE COURT OF COMMON PLEAS OF FULTON CoU^TTY, OHIO

U.S. Bank National Assoc. et al,

Plaintiffs, * Case No. 03CV000330

-vs- * RECUSAL OF

Jennifer M. Borkowski, et al, * JUDGE BARBER

Defendants. *

c l;

It appearing to the Court that Relator-Defendant A.J. Borkowski, Jr. has filed an

Affidavit Requesting Disqualification of the Hon. James E. Barber from presiding in the

within case; and

It appearing that the Hon. James E. Barber should and ought to recuse himself

from presiding over proceedings in the within case; and

It appearing that the Chief Justice should assign a Jurist from outside the six

County area of Fulton, Henry, Putnam, Paulding, Defiance and Williams Counties to

preside over the within case; now therefore,

IT IS SO ORDERED.

cc: Susana E. Lykins, Esq.
K,yle A. Silvers, Esq.

Borkowski, Jr.

1 430xn2
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IN THE COURT OF CONIIVION PLEAS OF FULTON CO,UI,V,T.Y„ORI,O„ _
i.=l.b

Jennifer Borkowski, *

Plaintiff, * Case No. 04CV000018

-vs- * RECUSAL OF

A.J. Borkowski, * JUDGE BARBER

Defendant. *

* * * * *

It appearing to the Court that Relator-Defendant A.J. Borkowski, Jr. has filed an

Affidavit Requesting Disqualification of the Hon. James E. Barber from presiding in the

witlun case; and

It appearing that the Hon. James E. Barber should and ought to recuse himsel.f

from presiding over proceedings in the within case; and

It appearing that the Chief Justice should assign a Jurist from outside the six

County area of Fulton, Heuy, Putnam, Paulding, Defiance and Williams Counties to

preside over the within case; now therefore,

IT IS SO ORDERED.

cc: Kyle A. Silvers, Esq.
^. Borkowski, Jr.

1
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IN THE COURT OF COMMON PLEAS OF
FU'LTON COUNTY, OHIO

William K. Humbert, et al., Case No. ^ CV 274

Plaintiffs, HON. ROBERT C. POLLEX
(By Assignment)

vs.

Jennifer M. Borkowski, et al.,

Defendants.

ORDER ON PEN7]TNG MOTIONS

JUDGMENT ENTRY

This matter comes before the Court on a plethora of pending motions and

following the most recent Decision and Judgment Entry by the Court of Appeals

dismissing Defendant A.J. Borkowski Jr.'s ("Mr. Borkowski") appeal. There are 25

outstanding motions and counter-motions in this action to quiet title. Fourteen of the 25

motions were filed by Mr. Borkowski. Three of those 14 motions were filed in this Court

while Mr. Borkowski's appeal was pending in the 6`h District Court of Appeals.

Upon due consideration, the Court finds that all of Mr. Borkowski's motions are

unfounded and must be denied. The motions, essentially attacking this Court's prior

decisions in this case, are either repetitive, out of rule or without any logical or legal

basis. The Court need not encumber this opinion by discussing procedural and

4^^ f®^^
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substantive law on each and every motion. Mr. Borkowski appears to misunderstand and

ignore the import of the Court's decisions.

Defendants, Jennifer Borkowski and Fremont Investment and Loan, each filed a

motion to reinstate the judgment entry of December 5, 2003. That entry was vacated for

lack ofjurisdiction pending Mr. Borkowski's motion to disqualify filed with the Supreme

Court of Ohio. Following the denial of the motion to disqualify and the restoration of

this Court's jurisdiction,141r. Borkowski filed a notice of appeal of the December 5, 2003

judgment entry. Mr. Borkowski's appeal was dismissed by the Court of Appeals. With

authority to proceed, this Court finds the motions for reinstatement well taken and that

they must be granted.

Included in the filings are several motions against Mr. Borkowski for Civil Rule

11 sanctions. Civil Rule 11 allows for the imposition of sanctions against a pro se

individual who files a pleading or other document with the court, when the individual

knew there were not good grounds to support the allegations or arguments in the

document.

This quiet title action has a lengthy and complicated procedural history. The case

file shows that Mr. Borkowski has filed numerous motions without good grounds.

Defendants Jennifer Borkowski and Fremont Loan & Investment have been forced to

incur additional attomey fees to respond to Mr. Borkowski's motions. The sheer.nurnber

and frequency of Mr. Borkowski's filings indicate not a search for a meaningful

resolution of the issues, but rather, an intent to delay the process. Mr. Borkowski's

inexperience does not justify his repeated disregard for this Court's orders. The Court

finds Mr. Borkowski's conduct a willful violation of Civil Rule 11 ivarranting sanctions.

2
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ORDER

Upon consideration of the motions and memoranda submitted, IT IS HEREBY

ORDERED AS FOLLOWS:

1. The two separate motions to Reinstate Judgment Entry of December 5, 2003

filed by Defendant Fremont Investment & Loan on January 27, 2004 and by Defendant

Jennifer Borkowski on January 30, 2004 are hereby GRANTED. The judgment of this

Court as entered on December 5, 2003 is hereby REINSTATED and made a part of this

Order.

2. A. J. Borkowski's Motion for Contempt Against Judge Robert C. Pollex filed

on December 30, 2003 is hereby DENIED.

3. A.J. Borkowski's 1v1otion for Summary Judgment filed on January 13, 2004 is

hereby DENIED.

4. A.J. Borkowski's Motion for Declaratory Judgment filed on January 20, 2004

is hereby DENIED.

5. A.J. Borkowski's Motion for Findings of Fact and Conclusions of Law filed on

January 27, 2004 is hereby DENIED.

6. A.J. Borkowski's "Motion to Strike Fremont Irivestment & Loan's Motion to

Reinstate December 5, 2003 Judgment Entryrv" filed on January 27, 2004 is hereby

DENIED.

^^^ ^'o76
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7. A.J Borkowski's "Motion to Strike Fremont Investment & Loan's Brief in

Opposition to AJ Borkowski's Motion for Summary Judgment" filed on January 27, 2004

is hereby DENIED.

8. A.J. Borkowski's Motion for Summary Judgment on Valid Cross-Claim filed

on January 27, 2004 is hereby DENIED.

9. A.J. Borkowslci's "Motion to Vacate Court's Orders and Judgment Entries of

March 3. 2003 and July 21, 2003" filed on February 4, 2004 is hereby DENIED.

10. A.J. Borkowski's "Motion for Nunc Pro Tunc Order to Correct Court

Record" filed on February 9, 2004 is hereby DENIED.

11. A.J. Borkowski's Motion to Rewrite the Pretrial Order and Reset the Trial by

Jury Date filed on February 17, 2004 is hereby DENIED.

12. Jennifer Borkowski's three separate motions for sanctions against A.J.

Borkowski for filing (a) motion for summary judgment, (b) motion for declaratory

judgment, (c) motion to set aside are hereby GRANTED. Further, Fremont Investment

and Loan's request for sanctions against A.J. Borkowski for filing Motion fbr Nunc Pro

Tunc is GRANTED.

A.J. Borkowski is HEREBY ORDERED to pay Jennifer Borkowski the amount

of $600 representing attorney fees incurred as a result of Mr. Borko-^vski's Civil rule 11

violations. A.J. Borkowski is FURTHER ORDERED to pay Fremont Investment &

Loan the amount of $600, in addition to the $450 awarded in the Final Judgment Entry.

as sanctions for Civil 11 violation.

4
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IT IS FURTHER ORDERED that Defendant A. J. Borkowski pay the costs of the

case for which sum judgment is rendered against said Defendant on behalf of Fulton

County and for which execution is awarded.

The Final Judgment Entry quieting title as prayed for shall issue forthwith.

IT IS SO ORDERED.

u
Hon able Robert C. Polle r, Judge
(By Assignment)

CLERKTOFURNISHTDALI.CflUNSEL
OF REODRDANDUNREPRESEiK18D PARTIES
NOT IN DEFAULT FOR FAILURETO APPEAR
W ITH A COPY OF THIS ENTRY INCLUDING

TI IE DATE OF ENTRY ON T71E JOURNAL

5
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IN THE COURT OF COMMON PLEAS
FULTON COUNTY, OHIO

William K. Humbert, et al.

Plaintiff,

-vs-

Jennifer M. Borkowski, et al.

Defendants.

Case No. 01CV000274

JUDGMENT ENTRY

J. T. Stelzer - 0001954
Gallagher, Stelzer & Yosick, Ltd.
216 South Lynn Street
Bryan, OH 43506
(419) 636-3166
Fax:(419) 636-5743
Attorney for Plaintiffs

This matter came on for hearing upon several Motions for Summary Judgment against

Defendant, A. J. Borkowski, by Plaintiffs, andDefendants, Fremont Investment & Loan and Jennifer

M. Borkowski. By an Order and Judgment Entry filed on December 5, 2003, this Court finds said

Motions for Sununary Judgment to be well taken..

The Court further finds that the Plaintiffs are in possession of their respective parcels of real

estate as set forth in the Complaint, have the legal estate in, and are entitled to the possession of said

parcels of real estate.

The Court further finds that Defendant, Jennifer M. Borkowslci, is in lawful possession of

the parcel of rea] estate as set forth in her Counterclaim and Cross-Claim, subject only to the

mortgage interest of Defendant, Fremont Investment & Loan recorded on September 10, 2001 in

Official Record Vol. 172, Page 940.

The Court further finds that Defendant, Fremont Investment & Loan is entitled to judgment

against Defendant. A. J. Borkowski, for sanctions.

The Court further finds that Defendant, A. J. Borkowski, has no estate nor is he entitled to the

possession of said real estate as set forth in Plaintiffs' Complaint and Defendant, Jennifer M.



Borkowski's Counterclaim and Cross-Claim, or any part thereof, and that Plaintiffs and Defendant,

Jennifer J. Borkowski, ought to have title and possession quieted as a.gainst Defendant, A. J.

Borkowski, and all other named Defendants, as prayed for in the Complaint, and in Defendant,

Jennifer M. Borkowski's Counterclaim and Cross-Claim and that there is no reason for delay in

granting a final order quieting title as prayed for.

It is therefore, ORDERED, ADJUDGED and DECREED that Defendant, Fremont

Investment & Loan is granted judgment in the amount of Four Hundred Fifty and no/100 Dollars

($450.00) against Defendant, A. J. Borkowsld for sanctions.

It is therefore, ORDERED, ADJUDGED AND DECREED that the title and possession of the

Plaintiffs, William K. Humbert and Brenda Humbert, in and to the following described real estate be

and the same is hereby quieted against Defendant, A. J. Borkowski:

Situated in the County of Fulton, in the State of Ohio and in the Township of Gorham and
bounded and described as follows: A parcel of land being part of the Northeast one-quarter (1/4) of
Section Thirty (30), Tovynship Nine (9) South, Range One (1) East, Gorham Township, Fulton
County, Ohio and being moi•e particularly described as follows: Commencing at a P.K. nail found at
the Southeast corner of the Northeast one-quarter (1/4) of Section Thirty (30); thence Westerly a] ong
the South line of the Northeast one-quarter (1/4) of section Thirty (30), having an assumed bearing of
South 89 °44'54" West, a distance of one thousand sixteen and fifty-one hundredths (1,016.51) feet to
an iron pin set at the TRUE POINT OF BEGINNING; thence continuing Westerly along the
previously described line, a distance of one thousand six hundred thirty-six and sixty-six hundredths
(1,636.66) feet to an iron pin set at the Southwest cotner of the Northeast one-quarter (1/4) of
Section Thirty (30); thence Northerly along the West line of the Northeast one-quarter (1/4) of
Section T hirty (30), having a bearing of North 1° 10'49" West, a distance of six hundred sixty-six and
thirty-seven hundredths (666.37) feet to an iron pin set at the Northwest comer of the South one-half
(1/2) of the South one-ha]f (1/2) of the Northeast one-quarter (1/4) of Section Thirty (30); thence
Easterly along the North line of the South one-half ('/s) of the South one-half ('/z) of the Northeast
one-quarter (1/4) of Section Thirty (30), havinl-l a bearing of North 89 °48'41" East, a distance of oiie
thousand six hundred thirty-six and sixty-nine hundredths (1,636.69) feet to an iron pin set; thence
Southerly along a line being parallel with the West line of the Northeast one-quarter (1/4) of Section
Thirty (30), having a bearing of South 1`10'49" East, a distance of six hundred sixty-four and fifty-
seven hundredths (664.57) feet to the TRUE POINT OF BEGINNING. Containing 1,089:000
square feet, which is equal to twenty-five and zero thousandths (25.000) acres of land, more or less.
Subject, however to all legal highways and easements of record.

This legal description dated November 19, 1998 was prepared by Nicholas F. Ronau, Ohio
Registered Surveyor No. 6735, from a survey by T. R. Worline & Associates, Inc., under his
direction in November of 1998.

If//
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It is therefore, further ORDERED, ADJUDGED AND DECREED that the title and

possession of the Plaintiff, Loyal Ebersole, in and to the following described real estate be and the

same is hereby quieted against Defendant, A. J. Borkowski:

Situated in the County of Fulton, in the State of Ohio and in the Township of Gorham and
bounded and described as follows: A parcel of land being part of the Northeast one-quarter (1/4) of
Section Thirty (30), Township Nine (9) South, Range One (1) East, Gorham Township, Fulton
County, Ohio and being more particularly described as follows: Commencing at a P.K. nail found at
the Southeast corner of the Northeast one-quarter (1/4) of Section Thirty (30); said point also beina
the TRUE POINT OF BEGLNNING; thence Westerly along the South line of the Northeast one-
quarter (1/4) of Section Thirty (30), having an assumed bearing of South 89 °44'54" West, a distance
of 1,016.51 feet to an iron pin set; thence Northerly along a line bearing parallel with the West line
of the Northeast one-quarter (1/4) of Section Thirty (30), having a bearing of North 1°10'49" West, a
distance of 442.47 feet to an iron pin set; thence Easterly along a line being parallel with the North
line of the South one-half ('/a) of the South one-half (1/2) of the Northeast one-quarter (1/4) of Section
Thirty (30), having a bearing of North 89 °48'41" East, a distance of 1,017.45 feet to a point located
on the East line of the Northeast one-quarter (1/4) of Section Thirty (30); thence southerly along the
previously described line, said line also being the center line of State Route #66, having a bearing of
South 1°03'40" East, a distance of 441.33 feet to the TRUEPOINT OFBEGINVING. Containing
449,348 square feet, which is equal to 10.316 acres of land, more or less. Subject, however, to all
legal highways and easements of record.

This legal description dated November 23, 1998, was prepared by Nicholas F. Ronau, Ohio
Registered Surveyor No. 6735, from a survey performed by T. R. Worline & Associates, Inc. under
his direction in November of 1998.

It is therefore, further ORDERED, ADJUDGED AND DECREED that the title and

possession of the Defendant, Jennifer M. Borkowski, in and to the following real estate be and the

same is hereby quieted against Defendant, A. J. Borkowsld, subject only to the mortgage interest of

Defendant, Fremont Investment & Loan, recorded on September 10, 2001 in Official Record Vol.

172, Page 940:

ALSO, Situated in the County of Fulton, in the State of Ohio and in the Township of Gorham
and bounded and described as fnllows: A parcel of land being part of the Northeast cne-quar'cr (1/4)
of Section Thirty (30), Township Nine (9) South, Range One (1) East, Gorham Township, Fulton
County, Ohio and being more particularly described as follows: Commencing at a P.K. nail found at
the Southeast corner of the Noitheast one-quarter (1/4) of Section Thirty (30); thence Northerly
along the East line of the Northeast one-quarter (1/4) of Section Thirty (30), said line also being the
centei- line of State Route =`66, having an assumed beaiina of Noith 1003'40" lVest, a distance of

40®oX• 4 .?/



441.33 feet to the TRUE POINT OF BEGINiVTNG; thence Westerly along a line being parallel with
the North line of the South one-half (1/2) of the South one-half ('h) of the Northeast one-quarter (1/4)
of Section Thirty (30), having a bearing of South 89°48'41" West, a distance of 1,017.45 feet to an
iron pin set; thence Northerly alon-, a line being parallel with the West line of the Northeast one-
quarter (1/4) of Section Thirty (30), having a bearing of North 1° 1049" West, a distance of 222.09
feet to an iron pin set on the North line of the South one-half (!/2) of the South one-half (1/2) of the
Northeast one-quarter (1/4) of Section Thirty (30); thence Easterly along the previously described
line, having a bearing of North 89 °48'41" East, a distance of 1,017.91 feet to a point located on the
East line of the Northeast one-quarter (1/4) of Section Thirty (30); thence Southerly along the
previously described line, having a bearine of South 1°03'40" East, a distance of 222.09 feet to the
TRUE POINT OF BEGINNING. Containing 225,990 square feet, which is equal to 5.188 acres of
land, more or less. Subject, however, to all legal highways and easements of record.

This legal description dated November 23, 1998, was prepared by Nicholas F. Ronau, Ohio
Registered Surveyor No. 6735, from a survey performed by T. R. Worline & Associates, Inc. under
his direction in November of 1998. 0

Defendant, A. J. Borkowslci, is hereby forever enjoined from setting up any claim to said

premises or any part thereof, adverse to the title and possession of the said Plaintiffs and Defendant,

Jennifer M. Borkowski, their heirs or assigns thereto.

The Clerk shall cause to be recorded in the deed records in this County a certified copy of

this Judgment Entry.

APPROVED BY:

J. T.
GaWr, Stelzer & Yosicl., Ltd.
216 South Lynn Street
Bryan OH 43506

Attorney for Plaintiffs,
William K. Humbert, Brenda Humbert and
Loyal Ebersole

Ct,ERKTOFURNISHTOALLCOUNSEL
OF RECORD AND UN REPRESENf ED PARTIES
NOT IN DEFAULT FOR FAiLURE TO APPLAR
WITH A COPY OF THIS EN7RY INCLUDING

T11E DATE OF ENTRY ON Tl IE JOURNAL
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PROOF OF SERVICE

The undersigned hereby certifies that he mailed a copy of the foreQoing Judgment Entry
to the followina, named persons on this /Vt' day of December, 2003:

Kyle A. Silvers, Esq. Paul H. Kennedy, Esq.
Calamunci, Joelson, Manore, Assistant Prosecutina, Attomey
Farah & Silvers 123 Courthouse Plaza
1776 Tremainsville Rd Wauseon OH 43567
Toledo OH 43613 Attomey for Defendant, Treasurer

Attomey for Defendant,
Jennifer M. Borkowski

Bradley P. Toman, Esq.
1370 Ontario Street
Suite 1700
Cleveland OH 44114

Attorney for Defendant,
Fremont Investment

A. J. Borkowski, Jr.
13613 State Route 66
Fayette OH 43521

F:SDocumeNs\Real Estate Liugadon\Ebersole & Humbert v. $orRowskl\judg entry linal.doc

12-10-03 rid
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IN THE COURT OF APPEALS OF OHIO
SIXTI-I .lcPPEL Llt:TE DISTRICT

FULTON COUNTY

W-illiam. K. Humbert, et ak. Corrrto-f Appea:ls Na. F-04-Q12

Appetlees Trial Court No. 01-CV-274

v.

lentiifer M. gorl.owstci, et at. kkECESF€3N Is.NF} 37iDGMEN'i' ENTRY

hppellants IIeci.de.d
^M-T'2"

ACCELERATED CALENDAR

SCFIEDU.E.I.NG ORDER

It is the order of tlti-s ccTumtltattfris appeat be p+aeed on [h€ aF.ce1e=ate4caken.dar,

pIIrsnrerrtt-to 6th FJist.LaG.App.Rs. 3EC} 5 as,.c1.12.

It is oracred[hai tfre-racoru be-fi led-rn-t or b e€ore Ai):ri! 10, 2 00 4. Eriefs-_shrlLbe

flTect in aocordarree-wirtlt-Ap}^-R. 1 t.1 (C). I^ ^ctal^ :t^^ie€s stiait be fiied unLess

ordered by the court. Seg 6t.}rDist.Loc-,ftpg:.R. k2F:D} Fv^ ext^^e^sgE-tlu^efor Minp

brieFs wittbe given exceptirrertracrrdtt xry e'tceur^scaaEes. See 6t4Elist.L6zc.A..ppR-5.
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No oraF argureuem8 wiFT 6e scheduie€t trrstess-it is mesues•eLk° w r^^€^-^ ^^ itf^€acten €3^Ys

after th e da te agwe&[Lres kat-i-ef e^-d€te: SeE6ttrIIist.Loc.AppR. 4(A}.

Any party may .ftle a motion tuq sestzng that thfs appm]- 6e remo-ved fro-m the

F;ecel.erated calendar and pTaced on tk^regtrt^cakcrcd^. See-Erth-p3-'rsg.Loc,Ap}7.Et. 1-2(B.^

It is svotrlcred^

Peter M. Handwork. P.J.

To the Cou.cc af Anoea.Ls_ Clerk

5erve a copy of t1tis Decision. and. 3udgment Entry on a(rparties, or if

representetf$y coustset, on said counse4: Atso- prov'rde-a eoFy of tlais-Decision a.nd-

.TudgtnencEntry to t]•re triaF conrt-chrk, tFi,rteKiak-eaurt,judge v^lxo s.igred the j^dgmeat

entry appeaTed from anct, if rjecessar5 ta tEt^ eonr[ reŷ atre^ res^sihSe fe^ prepa^xtg.the

tFarrScript o-f proaeed.ings_
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IN THE COURT OF COMMON PLEAS, FULTON COUNTY, OHIO

William K. Humbert, et al., Case No. 01-CV-274

Plaintiff, ORDER ON DEFENDANT
JENNIFER 13ORKO W SKI' S

v. MOTION TO HAVE
A.J. BORKOWSKI DECLARED

Jennifer M. Borkowski, et aL, A VEXATIOUS LITIGATOR

Defendants. JUDGMENT ENTRY

This cause is before the Court on the motion of Defendant Jennifer Borkowski to

have A.J. Borkowski declared a vexatious litigator pursuant to R.C. 2323.52. A.J.

Borkowski did not file a response to the motion. Upon due consideration of the statutory

standard and the facts of this case, the Court finds Jennifer Borkowski's motion well

taken and that it should be granted.

Facts and Procedural Background

This case was commenced on December 5, 2001 as a quiet title action against

multiple defendants including A.J. Borkowski. Some defendants answered and some did

not. Mr. Borkowski filed his answer pro se, with "questions to be answered". Fo]lowing

dismissal of some defendants and a finding of default on others, the remaining defendants

were narrowed down to Jennifer Borkowski, Fremont Investment and Loan, and A.J.

Borkowski.

ti
^

^^^^OVED
MAY 0 3 2004

ti
MARCIAJ. MENGEL, CLERK
SUPREME COURT OF CHIC hi
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The facts relevant to the quiet title action were not in dispute. The Plaintiffs and

Jennifer Borkowski were innocent bona fide purchasers of the properties described in the

complaint. They paid fair market value for the parcels. Fremont Investment and Loan

acquired its mortgage in good faith and for value. For a long time the case was ripe for

summary judgment in favor of Plaintiffs, Jennifer Borkowski, Fremont Investment and

Loans, and against A.J. Borkowski. The decision was delayed due to A.J. Borkowski's

filing of a barrage of motions, objections to Court's decision, notices of appeal, and

accusations of improprieties.

The Court will not enumerate all the documents filed by Mr. Borkowski, except to

say that there were over 60 filings, including motions for disqualification of two judges

and plaintiff's counsel; motions for default and summary judgment on claims that were

not allowed to be filed; motions for stay; motions to vacate almost all judgment entries

issued by this Court; notices of appeal; and a host of other motions filed without

reasonable basis and without leave of court,

On March 17, 2004, the Final Judgment Entry in this case was issued. Two days

later, A.J. Borkowski moved for Stay and for the Court to vacate the Final Judgment

Entry. These motions were denied. On.April l, 2004, Jennifer Borkowski filed the

motion to have Defendant A.J. Borkowski declared a vexatious litigator. On April 2,

2004, A.J. Borkowski filed a notice of appeal of the Final Judgment Entry. At this point,

this Court may not do anything that might interfere with the Court of Appeals'

jurisdiction to reverse, affirm, or modify the Final Judgment Entry. However, exercise of

jurisdiction over Jennifer Borkowski's motion is not inconsistent with the Court of

Appeals' jurisdiction. This Court's determination on the motion to declare a vexatious
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litigator will have no effect on the Final Judgment Entry. Therefore, the Court will

proceed to consider the motion.

Law and Analysis

"[I]t is a public-policy imperative that [t]he courthouse door must be open to the

people of Ohio. See Chapman v. Adia Services, Inc. (1997), 116 Ohio App.3d 534, 544,

688 N.E.2d 604. But there is a statutory exception. R.C. 2323.52, the vexatious litigator

statute, provides the appropriate procedure whereby parties who persistently abuse the

civil litigation process may be restricted in their access to the courts." In re Bailey, I 51

st. App. Nos. C-010015 and C-010186, 2002-Ohio-3801, 113,

R.C. 2323.52(A)(3) states, in part, as follows: "'Vexatious litigator' means any

person who has habitually, persistently, and without reasonable grounds engaged in

vexatious conduct in a civil action or actions, whether in the court of claims or in a court

of appeals, court of common pleas, municipal court, or county court, whether the person

or another person instituted the civil action or actions, and whether the vexatious conduct

was against the same party or against different parties in the civil action or actions."

"Vexatious conduct" is defined in R.C. 2323.52(A)(2) as meaning "conduct of a party in

a civil action that satisfies any of the following:

(a) The conduct obviously serves merely to harass or maliciously injure another
party to the civil action.
(b) The conduct is not wan-anted under existing law and cannot be supported by
a good faith argument for an extension, modification, or reversal of existing law.
(c) The conduct is imposed solely for delay."

Jennifer Borkowski contends that A.J. Borkowski engaged in vexatious conduct

by filing innumerable meritless and exceedingly frivolous motions in this case as well as

in other cases that involve both parties. The Court agrees. rn light of the history of this



VOt^,^,^..PC^

case, the inescapable conclusion is that Mr. Borkowski filed unwarranted claims and

pleadings. There were no reasonable grounds for the multiple motions. Moreover, he did

so in a "habitual and persistent conduct." His arguments and legal theories, even though

rejected by the Court, were repeatedly used as basis for the multiple filings.

In civil cases, the same rules, procedures, and standards apply to one who appears

pro se as apply to those litigants who are represented by counsel. "Ignorance of the law

is no excuse, and Ohio c6urts are under no duty to inform civil pro se litigants of the law.

* * * " Jones Concrete, Inc. v. Thomas, (Dec. 22, 1999), Medina App. No. 2957-M.

Despite this standard, The Court has made generous allowances for A.J. Borkowski who

proceeded pro se in this case. Mr. Borkowski abused the judicial process.

ORDER

IT IS THEREFORE ORDERED, ADJUDGED, AND DECREED that Jennifer

Borkowski's motion to have Defendant A.J. Borkowski declared a vexatious litigator be,

and hereby is, granted. This Court finds that A.J. Borkowski's actions constitute

sanctionable "vexatious conduct" and declares him a vexatious litigator pursuant to R.C.

2323.52.

Mr. Borkowski is hereby prohibited from filing any motion, pleading, or legal

document in this Court without first obtaining leave of Court.

The Clerk of Court shall send a certified copy of this order to the Supreme Court.

Costs of this proceeding shall be assessed to Defendant A.J. Borkowski.

IT' IS SO ORDERED.

j*W•V` t7eq
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IN THE COURT OF COMMON PLEAS OF FULTON COUNTY,,OH:TO

Jennifer M. Borkowski,

Plaintiff, Case No. 04CV000018

A.J. Borkowski, * JUDGMENT ENTRY

Defendant.

Defendant A. J. Borkowski Jr,'s Motion for Leave to File Accompanying Motion filed May

13, 2004 is granted. The Clerk of Court's Office shall process the Motion for Removal Based on

Constitutional Law accordingly.

IT IS SO ORDERED.

Charles D. Abood,
Judge By Assignment
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IN THE COURT OF COMMON PLEAS OF FULTON COU8.'I1^

Jennifer M. Borkowski,

Plaintiff, * Case No. 04CV000018

A.J. Borkowski, * JUDGMENT ENTRY

Defendant. *

r0

Defendant A. J. Borkowski Jr,'s Motion for Leave to File Accompanying Motion filed May

12, 2004 is granted. The Clerk of Court's Office shall process the Motion To Dismiss for Lack of

Subject Matter Jurisdiction accordingly.

IT IS SO ORDERED.

Charles D. Abood,
Judge By Assignment
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IN THE COURT (}F AFPE:hLS f}F.O4EQ
SIXTH APPELLATE DISTRICT

FULTON COUNTY

Williaan-K. k}uenbert, et a1. Court 9 AppealsNoo-. 37-04-012

Appe-flees 'FFia1- Cowt AFo. 41-CV-274

3enn'rfe.r.M. Borkowski, et M. DRCIS10FI EN EIV-F..-Y

AppetCants D'ecid'ed: MAY 17 2004-

Appe}1ant; A:F: Bo-Fkowsk+, wa$deel.ar€d-te-bv a-ue^Fiausli^+g^a -p^arsu^u-t^

R:C. 2323.5-2(D)(2?tsyfudgeRuberte. Pa}tex-of the-Canxrrzer.r:P-}eas£ocrt o€Fu}t®n

Coutayorr ApFiJ-2S^ 2404. Oa Ma-y 5,204, Baako-muslEi-£i-1ed a"Atlatiran- faF Leaut:ta Fite

Atlaehe& A€€'i^a^it -a€Appeknt--FrJ^ BoTlowgca;.FF " gg-M-ay.fi,2OK Bxlcaw--,ULIg^-a

"i14ottorr €ar Leave E6-F'tl€ Brid e€ App€I-1aa-t; A.J. BoFkowFslu ,^'

R.C. 2323.52(D)(3) states:

"A p€fson who-is-su*st taats-iard€y eatgr^l guss^aa^st ta^i^iss^x^ED)(1}aa thi4

sectiarr maynat iirstitute ieg^F pa^e^dcng^ ir a ee^u^ of apPeals, conttmae arrp }eg.a1-.

1.
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prdccedirrgs tlrat tEre vexatiaus litigator had isastit•a^ed in a eo=lr^ of appeaRs p+-if^,c to- entry

of the order. ornaasrt- ait;v-apphLatibrr, ofher.thaii the apl-s4icati-o^ fo-r leave ta,proccc-d

afitoarccFbgdavisjorr {.F){2)-af this seetiorr, iirr arrp-legal pgo2eedings matituted-by..tize

vexatiaus ''Irtrb torarascothe-pe:rson.- irra,eottrFo-f appealswtEh oeat f-rst obta' t-ntag dea.ve_of

t}rz-cosrrtof appeals ttr proeeed.puraesattt to- divisiata Ep')f2}o-f this seclicru '

R:C. 23-2-3.52'4)(2) statesi.

"A person who is subject to an order entered pursuant to division. (D){I) ofthis

sectiomarnfi who seeks to z.rrst'rtcrte--or eo»4intae-ar^y legal-proeeedings-in. a s€u# a. appea.l\s

or-to-tntake-an-appheat'torr, st#ter tktan-a-a epp$ieatio.n far l.s2we ta-pFoceai;l uadzr d=uisen.^r

o--flhzsseetit3rl-"itrarry4sga] prse^#tnggtrra-F^^gf-.appeal" shR.1I Ek_an

app}ica'tioia :€rn }eave-to proceed iri the court of appeals i:n-tvh'teh the legal-g.raseedittp

wv^be-i.rks-t+tctted-ar are-pending. "FTie-eourt et'appeais-shall n©t-graxt€-aperso-a^ found-tQ

be-g v.exatgotzs-}'ttkgatoF leave for tki€ 'rrratitrrtion s= eo.n-t'ot?vanc€ af, or €ht^ rxiakimg of an

appticatian fn., tEgatpraceedirrgs:in zhecnnrtof.appeatsautess ilse eozart af:app^cL^zs

satis£red-tirnt the-proceeo}irtgs_err appEieatio-rr are noE-aa- abrrse o-f pgocess-o-f the-coetrt and--

that there are reasonable gr,ounds for the proceedings or appCacation. If a person who has

beerr €oa-rxi-to be:a vexa€ie^s .&atigator rawder tlkis-seetieri r-equest$ the sorirt. a appeals-tQ...

-giarct- alie gsegsonJeauetsprozzedasd^d iadivasias} (F)(2) mf thssectian, Aae.per'sod

of time eosa+msfls.trEg-wi€h-tk fi lirrg utith t!€e-c€sta.r€ of an applicatioz, for-the issuance-oal`ap

orcfer grarrt[ng-Icave-to procecd anct endir.tg wrth the-ismaneeo-€ arrorde-r-of that MtuE•i

sWl not 6cceczapu.ted-as-a pa_rt af aL€ applicablep®ri ad off' limitatiatas su;ithin-uuhicb-tkte

lvgal proceedings or application involved generally must be instituted or mad.e."

"'^, P, 1136,



Neither of Sorkowski's motions is an appfication for Ceave to procced. i'hus, th.e,.

aforesaid rerotiores ^ssicirerr "£tre c}e k of eourt^, s}ra-E-F:.net aesept fr-o;:,n-,4,J. Bcu.-kaw..ki

any document-for-fitirrg irr Elz€-cotart o€ appeals excep-t arr application- fEr0€aave ka proceesl.

It is-c>a-osdcred^,

Peter M. Handwork, J.

Marlc L. Pictrvkowski. J.

Firterae- .̂s'z"ef. 3
CONCUR.

3,

`r°rOx. ^' +1Y



UNITED STATES DISTRICT COURT

NORTHERN DISTRICT OF OHIO

WILLIAM K. HUMBERT, et al., ) CASE NO. 3:04 CV 7260

Plaintiff,

V.

JENNIFER M. BORKOWSKI, et al.),

Defendants.

JUDGE DAVID A. KATZ

ORDER OF REMAND

On May 21, 2004, A.J. Borkowski filed a Notice of Removal of

this action, which was originally filed in the Fulton County Court of

Common Pleas on December 5, 2001. Borkowski alleges he was served with

process on December 8, 2001.

Title 28 U.S.C. § 1441, which governs civil actions removable

from state court generally, provides that such removal may only occur

._ -
when a federal court has original jurisdiction of the matter and a

defendant in the action seeks removal. Further, a notice of removal

must be filed within 30 days after a defendant's receipt of a copy of

the in,itial pleading or within 30 days after service of summons upon

the defendant if the initial pleading has then been filed in court and

is not required to be served on the defendant, whichever is shorter.

28 U.S.C. § 1446(b). There is simply no indication that these

^^°/^,x. 3
:' ti ir



requirements have been met here.

-2-

Accordingly, this matter is remanded to the Fulton County

Court of Common Pleas.

IT IS SO ORDERED.

S/ DAVID A. KATZ 5/24/04

DAVID A. KATZ
UNITED STATES DISTRICT JUDGE

2



FILED
FULIUN CUUp1iY COURi OF ApPFqIS

MAY 2004

IN THE COURT OF APPEALS OF QHIO
SIXTH APPELLATE DISTRICT

FULTON CO11NT`f

William K. Humbert, eral. Courtof.Appeals No. F-04-012

Appellecs Trial Court No. 01-CV-274

V.

Jen.nifer 1GI. Borkowski, et at: . AECfA(W Ad*^p JUDGMENT ENTRY

Appellants DecizFed:
MAY Z 6 200^-

Appellant, A.J. Borkowski, was declared to be a vexatious litigator pursuant to

R.C. 2323.52(D)(1) by Judge Robert C. Pollex of the Common. Pleas C'ourt of Pulton

County on April 29, 2004. On May 17, 2004, Borkowski filed in this court a "Motion for

Leave to File Copy o-fNotiCZ ofPtiernaval Hasedon C.om;ti2utiotrtil.Law anciSuppleme.rAtal

(sic]."

R.C. 2323-:52 ( D)(3} :ctates=

A. persorr w-ko-is subjeet trr arr-order entered pursuaxE to-divisiort (D)(I) af llris

sectiorr.mayrrot institute-leg4 proceed:ings-irt a eoarr4of- oppeals; cotatiuue arEy-lepl

1.
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proeeedings that the vexatious litigator had instiiuted in. a court of appezils prior to entry

of the o.nler, or ntake any application, other than the application for leave to proceed

allowed by division (F)(2) of this section, in any legal proceedi.ngs institu.ted by the

vexatious Ii.tigator or another person in a court of appeals witltout first r,btaining leave of

the court of appeals to proceed pursuanf to division (F)(2) of this section."

R.C. 2323.52(F)(2) states:

"A person wh. o is subject, to an order entered pursuant to divisiort (p)( t) of this

section and who'seeks tainstituce or continrreany legal-proeeedi-trgs't.rx a court of appeals

orto nrakeatxRpplieation, otJrier than m application far leave to-procee<lutlderdivisiott

(F)(2) of this seetion, irrany kgalrroeeedi-ngs in a e ourt of appeals-shall file an

applicati.on for leave to proceed in the court of appeals in wTiicfi tfie Cegal proceedings

would beinstitutetl or are-pending: The court of appeals shall not.gr.ak rk.a perseit-found-tQ

he-a vexatiotts litigateF {eave €or the insBltttliar} or sontinuance o.f, or tke•-rrralting o£a,n

applicatimirr; legaf proeeedingsi}rth.e eourt of appeals-unless-the eoart a€ appeals_is

satisfied that the-proeeed'tngs or applieatiott are not attabta-se afpro¢es,s_of the saurY-and

that there-arereasorrable grounda-for the proeeeding,s-or appl.ication, If aperson wl'io- *

bee.n fortnd to be a vexatious litigator undex this-aection requesis-the coLut aEappeals_to

grant tlte: persort lea-ve to proe€ed as descsibed irrdic isa©n (l )(2) af this sectitrn, thelaerw.

of-tin-te corninencing with the fYng with ttie eourtof an applicati.on for the issuance of arr

ord.er granting-leave taproeeed and-ending with-the-issuanea-ot aa-arde:eof that-rnatute

sEtall not be cosx}puted as-a part o€ an applicahle_period of 4mita.tions-witltin-1.vhicll tlye

legal pr¢eeediitga.Qr-applieation_involved generally must be instituted or made."

2.
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«t. p

Borkowski's motion filed on May 17, 2004 is not an application for leave to

proceed. Thus, the motion is stricken. 'The clerk of courts shall not accept from A.J.

Borkowski any doCUnxent for filing izrthe court of appeals except an ap plieat.iflnfor leave

to- Jrroeeed: Jt.is so ordered.

Richard W. Kn:evper, J:

Mark L. Pietrykowski, J.

Arlene Sintrer J.
Ct7t.tCEtR:

1.

if^^ ^-^ =1.,,
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IN THE COURT OF APPEALS OF OHIO
SLXTI-S APPELLATE DISTRICT

FULTON COUNTY

William. K. Humbert, et al. Court of Appeals No. F-04-012

A.ppellees Trial Couitt3o. 0 1-CV-274

V.

Jennifer M. Borl<owski, et al. iJUCIS.i©N AND TU:DGMENre' ENTRY

Appellants Decided: ^^^ ' ^^' i^â̂ ^

This matter is before the court o,n the appli.cation of appellaut A.J. Borkowski for

"Leave to Proceed witli Brief a.nd/or witli Previously Submitted Affid.avit in Support."

On A,pril 29,2004, Borlcowski was deelared to be a vexatious 1iti.gator, pursuaut to

R.C. 2323.52(D)(1) by Judge ):t,obe.rt C. Pollex of tlae Common Pleas C'ourt ofFultou

County, Ple had previously appealed various orders of.iudge Pollex to this court. On

May 5, 2004, Borkowslci filed a "Motion for Leave to File .A,ttaclled Ai:Cidavit of

Appellant A.J. Borl.owski, Jr.," and on. May 6, 2004, lte Bled a"Motioi.l for Leave to File

Brief of Appellant, A.J. Borkowski" with this court. In a decision and judgtnent entty of

r.
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May 17, 2004, we ordered stricken frornthe record Borkowski's motions as neithe.r was

an, application for leave to proceed as is required by R.C. 2323.52(,F')(2). Appellant has

now faled an applicatiozt. for leave to proceed.

R.C. 2323.52(F)(2) provides in relevant.part: "The courk of appeals shall not gran.t

a person found to be a vexatious litigator leave for the institution or continuance of, or tlie

making of an application i.n, legal proceedings in the court of appeals uliless the court of

appeals is satisficd that the proceedings or application are not an abuse of process of the

court and that tliere are reasonable ground.s for the proceedings or applica.tion."

Borkowski cites the following reasons in support of his contention that be h•.as

reasonable grounds to proceed. First, Borkowski asserts that due to Iiis own excusable

neglect he failed to file a motion for leave in the 1"1r.st instance. We find this to be

irrelevant to the issues presently before the court. Second, Borkowski asserts that this

Douxt's decision of May 17, 2004, is in direct conflict with our decisipx;i in State ex rel.

Howard Y. .Lucas Cty. Court of Conzmnli Pleas (2001), 142 Ohio App.3d 761. It is not.

Third, $or.kowski ar•gues that this court lacked jurisdiction to rule in tl-ie instant appeal

because he removed this action to the Federal District Court of Ohio on May 12, 2004.

We have nothing before us that establishes any such removal. Moreover, if in fact this

case were removed, Borkowski would have no stand'nig to proceed before this court and

his current application would, be nioot. Pourth, Borkowski asserts tllai we abused our

discretion by striking his motions. This is not the type of "reasonab1.e grounds" arguztaent:

contemplated by R.C. 2323.52(F)(2), Finally, Borkowski argues thai:.Tudge Pollex'

2. f^^P^• ^ ^^
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deci.sion of March 15, 20041, from which Borkowsld filed a notice of a.ppeal, is f.egally

incoaxect because tlie judge lacked jurisdiction to consider the merits of the case wliile

that action was pending in the Supr.crme Court of Qhio on Borkowski.'s affidavit of

disqualifi.cati.on., The trial court, however, did not rule on the pe,ndirig r.notions until its

jurisdiction was restored.by the Ohio Supremc Court's denial of Borkowski's motiott. to

disqualify.

Accordingly, we cozaclu.de that $orkows'ki has not established r.easonable grounds

for the contimiance of these proceedings and his applicati.on for leave to pxoceed is

deltied. This appeal is disniissed a.t Boxkowski's costs. All penditag nzotioxAs are moot

and denied.

A certified copy of this erztry shall constitute the mandate
pursuant to App.R. 27- See, also, 6th âist_Loc.App.^ 4, amended
1/1/98.

Pete.r M. FIandwork. P.J.

Mark L. Pietrykowsk.i. J.

Judith Ann I,anzinger, 7J.
CONCUR.

iThe decision frozxx which Borkowski filed a notice of appeal vras dated March
15, 2004, but was jouznalized ozz. March 17, 2004.

t/ S2
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IN TTIE COURT OF APPEALS OF OHIO
SIXTI-I. APPELLATE DISTRICT

FUL.TON COUNTY

PAGE 0i/02

FULTON COUNTYICOUAi OFqppELg

JUL 1 4 2004

CLERK

William K. I-Iurri.bert, et a1. Court of Appeals No. F-04-012

Appellees Trial Court No. 01-CV-274

V.

Jennifer M. Borkowski., et al. DECISION ANA JUDGMENT ENTRY

Appellants Decided: JUL 14 p0g

This matter is before the court on the motion of appellant A.J. Borkowski for

reconsi.deration of our decision and judgrxi.ent entry of June 2, 2004, and on the brief in

opposition filed by appellee, Fremont Investment & Loan. In that decnsion., we dismissed

Borkowski's appeal and denied his application fot leave to proceed after concluding that

b.e had not established reasonable grounds to continue the proceedings rs set forth in R:C.

2323.52(F)(2).

As stated in Matthews v. Matthqws (1981), 5 O}zio App.3d 1.40, 140: "The test

generally applied upon the filing of a motion for reconsideration in the court of appeals is

1. S3



, 13:16 4192134844 6THDISTRICT APPEALS PAGE B2/02

JOURPIALIZEd °

VOL

whether the motion calls to the attention of the court an obvious error in its decision or

raises an issue for consideration that was eitber not considered at all or was not fully

oonsidered by the court when it should have been."

Although appellant is noiv represented by counsel, we find that the aforestated test

has not been met. Accordingly, appellant's motion for reconsideration is not well.-ta.ken

and the satne is hereby denied. All pending motions are moot and denied.

Peter M. Handwork, P.J.

Mark L. Pietrykowski, J.

Judith Ann Lanzinger, J.
CONCUR.

P "fid
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William K. Humbert et al.,
Appellees,

V.
JeLmifer M. Borkowski et al.,

[A. J. Borkowski, Jr.,
Appellant.]

Case No. 04-1175

ENTRY

Upon consideration of the jurisdictional memoranda filed in this case the Court
declines jurisdiction to hear the case and dismisses the appeal as not involving any
substantial constitutional question.

OCT 2 7 2004'
Mnitcvk 1. MENGEL, CLERK
SUPREME COURT OF 01110

IT IS FURTHER ORDERED by the Court that appellant's motions to strike
memorandums in response of Freemont Investment and Loan and Jennifer M. Borrowski,
notice of appearance and notice of substitution of counsel, and motion for sanctions be,
and hereby are denied as moot.

(Fulton County Court of Appeals; No. F04012)

THOMAS J.
Chief Justic

firx RSS
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MIARCIAI. MENGEL, CLERK
SUPREME GOURT OF OHIO

William K. Humbert et al.,
Appellees,

V.
Jenifer M. Borkowski et al.,

Appellees,

Case No. 04-1617

ENTRY

[A.J. Borkowski, Jr.,
Appellant.]

This cause is pending before the Court as a discretionary appeal and claimed appeal
of right. Upon consideration of appellant's motion for stay of court of appeals judgment,

IT IS ORDERED by the Court that the motion for stay of the court of appeals
judgment be, and hereby is, denied.

(Fulton County Court of Appeals; No. F04022)

fiffxf'' S"6
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IN THE COURT OF COMMON PLEAS OF FULTON COUNTY, OHIO

A.J. Borkowski, Jr., Case No. 02-CV-114

Plaintiff,

vs. RECUSAL OF JUDGE

Loyal G. Ebersole,

Defendants. Judge Robert C. Pollex

This matter comes on upon the Court's own motion as Judge Robert C. Pollex

desires to withdraw as assigned Judge to this case and to recuse himself. The reason

for this request is that due to the very numerous motions filed by Plaintiff A.J.

Borkowski, Jr., and due to the scurrilous accusations contained therein, the Court does

not feel that it can maintain its impartiality any further in this proceeding. In the interest

of justice it is suggested that another Judge be assigned to this case.

Jud e Rob t C P lg er . o lex
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IN TEE COURT OF APPEALS OF OHIO
SIXTH APPELLATE DISTRICT

FULTON COUNTY

FILEO
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6 2005

CLtRK

Jennifer Borkowski Conrt of Appeals No. F-04-020

Appellee

V.

A.J. Borkowski, Jr.

Appellant

John G. Rust, for appellant.

Trial Court No. 04-C V-000018

DECISION AND JUDGMENT ENTRY

Decided: MAY 0 6 2005

PARISH, J.

This is an appeal from two judgments of the Fulton County Court of Common

Pleas, in which the trial court granted a complaint for eviction filed by appellee, Jennifer

Borkowski, and denied appellant, A.J. Borkowski's, Civ.R. 60(B) motion to vacate.

Appellant sets forth the following two assignments of error on appeal:



o; , aN M1± LIZ^L.:as^

"A. Because the trial judge was absolutely divested of jurisdiction to decide the

merits of the complaint for possession of the property once the appellant's proper notice

of removal to the U.S. District which was filed on May 12, 2004 until May 24, 2004, the

trial judge committed a prejudicial error to the appellant because the trial judge

unambiguously lacked jurisdiction to consider appellee's complaint for possession.

"B. Because A.J. Borkowski demonstrated the factors required by Civ.R. 60(B),

his rule 60(B) motion should be granted."

The facts relevant to the issues raised in this appeal are as follows. Appellee,

appellant's daughter, is the owner of a residence at 13613 State Route 66 in Fayette, Ohio

("the property").' In 2002, appellant and appellee executed a lease in which appellant

agreed to pay rent in the amount of $600 per month. Appellant stopped paying rent in

August 2003. On January 26,2004, appellee filed the complaint herein, in which she

sought to evict appellant from the property. Appellant filed an answer on March 23,

2004.

On May 13, 2004, an evidentiary hearing was held. Before the start of the

hearing, the trial court allowed appellant to file a document titled "Notice of Removal

Based [on] Constitutional Law." The notice was file stamped by the United States

District Court, Northern District of Ohio, on May 12, 2004.

'The lengthy and litigious history of this case includes a separate dispute
regarding ownership of the property, brought in the Fulton County Court of
Common Pleas, case no. O1CV-0274.

2.
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At trial, appellee testified she is the owner of the property. Appellee also testified

as to the terms of the lease and appellant's failure to pay rent. In lieu of testimony

appellant, acting pro se, argued the trial court was divested of jurisdiction to consider the

eviction complaint when the notice of removal was filed. In response, the trial court

stated:

"Mr. Borkowski, you are showing me what is, I allowed to be filed in this case,

Notice of Removal Based Constitutional Law, which appears to have been filed in the **

* United States District Court on May 12. This Court finds that that [sic] mere filing of

that document does not remove jurisdiction of this case from this court. And that matter

is now closed."

At the close of all the evidence, the trial court found appellee has legal possession

of the property. The trial court further found appellant defaulted under the terms of the

lease, and was subject to eviction proceedings. The trial court's judgment entry was

journalized on May 17, 2004, and a writ of execution of the judgment was filed on May

21, 2004.'

On May 24, 2004, the federal court dismissed appellant's petition for removal and

remanded the proceedings back to the trial court. On June 4, 2004, appellant filed a

motion pursuant to Civ.R. 60(B), in which he asked the trial court to vacate its May 17

and May 21, 2004 judgments, which the trial court sununarily denied the same day. A

notice of appeal was filed.

3.
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The issue raised in appellant's first assignment of error is whether the trial court

was divested of jurisdiction by the filing of the notice of removal. Procedure for the

removal of an action from state to federal court is set forth in 28 U.S.C. § 1446, which

states, in relevant part:

"(a) A defendant or defendants desiring to remove a civil action *** from a State

court shall file in the district court of the United States for the district and division within

which such action is pending a notice of removal * * * containing a short and plain

statement of the grounds for removal, together with a copy of all process, pleadings, and

orders served upon such defendant or defendants in such action.

"(d) Promptly after the filing of such notice of removal of a civil action the

defendant or defendants shall give written notice thereof to all adverse parties and shall

file a copy of the notice with the clerk of such State court, which shall effect removal and

the State court shall proceed no further unless and until the case is remanded."

Federal courts have consistently held "the state court loses all jurisdiction to

proceed immediately upon the filing of the petition in the federal court and a copy in the

state court." South Carolina v. Moore (C.A.4, 1970), 447 F.2d 1067, 1073 (other

citations omitted). See also, Howes v. Childers (E.D.Ky. 1977), 426 F. Supp. 358 (Filing

of a removal petition in the state court, along with written notice to the adverse parties,

divests the state court of all jurisdiction to proceed from the time it receives notice of the

removal. Id. at 360). Similarly, Ohio courts, interpreting federal law, have found the

4. ^*/Ox /. 61



(Di3HraLiYE''L" ,,,,

mere filing of a proper removal petition in state court divests the court of jurisdiction and

vests jurisdiction in the federal court. Shunk v. Shunk Mfg. Co. (1945), 75 Ohio App.

253, 256, interpreting former 28 U.S.C.S. §72. Accordingly, "any proceedings in the

state court after the filing of the petition and prior to a federal remand order are

absolutely void, despite subsequent determination that the removal petition was

ineffective." South Carolina v. Moore, supra.

It is undisputed that appellant filed the notice of removal in both federal court and

state court, as required by 28 U.S.C. § 1446(d). The trial court undoubtedly recognized

the ultimate futility of such a maneuver, and chose to resolve the parties' dispute on May

13, 2004, rather than wait for the fedcral court to remand the case. However, after

reviewing the entire the record of proceedings below and the law, we are compelled to

find the filing of appellant's removal petition divested the trial court of jurisdiction from

the time notice of removal was filed on May 13, 2004, until the case was remanded back

to the trial court on May 24, 2004. The trial court's judgment entries issued during that

time period are void. Appellant's first assigtunent of error is well-taken.

Appellant asserts in his second assignment of error the trial court erred by denying

his Civ.R. 60(B) motion to vacate the May 17 and May 21, 2004, judgments. Upon

consideration of our determination as to appellant's first assignment of error, we find

appellant's second assignment of error has become moot.

The judgment of the Fulton County Court of Common Pleas is hereby reversed.

The case is remanded to the trial court for further proceedings consistent with th;-

5.



decision. Pursuant to App.R. 24, costs of these appellate proceedings are assessed to

appellee.

JUDGMENT REVERSED.

A certified copy of this entry shall constitute the mandate pursuant to App.R. 27.
See, also, 6th Dist.Loc.App.R. 4, amended l/1/98.

Peter M. Handwork. J.

Mark L. PietrYkowski. J.

Dennis M. Parish, J.
CONCUR.

6. 4xJf 0
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IN THE COURT OF COMMON PLEAS OF
LUCAS COUNTY, OHIO

A.J. Borkowski Jr. ^ CASE NO
CIO200504894

PO. Box 703 ^
'Fayette, OH 43521

Plaintif£

^

x

JUDGE: rd {:.^ i ;:i .. . ... ... .

vs.

Charles D. Abood (Judge)
2 Ginger Hill Lane
Toledo, OH43623

And the wives and husbands and divorced
wives and husbands of each of the persons
aforesaid who names are unknown to
Plaintiff, anci the heirs, devisees, legatees,
tn;stees, successors in title, windows,
widows, widowers, executors,
administrators, receivers, creditors and
assigns of each of the aforesaid persons
who are deceased

COMPLAINT WITHAFFIDAVIT
WITH JURY DEMAND HEREON
& PRAECIPE

NEGLIGENCE
ACTING IN CLEAR ABSENCE OF
ALL JURISDICTION
BAD FAITH

A.J. Borkowski Jr., Pro-se
PO Box 703
Fayette, OH 43521
Telephone: (419) 237 - 7017

Defendants.

INTRODUCTION

A.J. Borkowski, Jr. of Fayette, Ohio hereby assert the following claims against the

Defendants in the above-entitled action:

CAUSE OF ACTION

1. Negligence, acting in clear absence of all jurisdiction and bad faith.

, ^fe. V^ 6I
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2. Jurisdiction of this Court arises undei- Ohio Revised Code Sections 2305.01, and

2307.01, and Section 4, Article IV of the Ohio Constitution.

I'ARTI:ES

3. Plaiotiff A.J. Borkowski, Jr, is a natural person residing in Fayette, Ohio Fulton

County, United States of America.

4. Defendant, Charles D. Abood, is a natural person residing in Toledo, Ohio Lucas

County at 2 Ginger Flill Lane, United States of America; was a resident of Ohio during all

relevant times of this action; is the presiding Judge of all cases associated with the Plaintiff; and

ihxed decisions from 419.472.3765 to the Court of Common Pleas, Fulton County, Ohio during

all relevant times of this action.

FACTS

5. Defendant was negligent in not complying witli the Ohio Revised Code and the

Ohio Constitution.

6. On May 6, 2005, the Court of Appeals of Ohio Sixth Appellate District Fulton

County found that the filing of Plaintiffs "removal petition divested the trial court (Defendant

herein) ofjurisdiction from the time notice of removal was filed on May 13, 2004, until the case

was remanded back to the trial court on May 24, 2004; the trial court's judgment entries issueci

during that time period are void." A copy of that order has been attached hereto as Exhibit I.

On or about May 21, 2004, Defendant illegally, acted in bad faitli and negligently caused the

Plaintiff harm or injury by evicting him from his property located at 13613 State Route 66,

Fayette, Ohio, as iudicated in his Judgment Entry issued on May 13, 2004. A copy of these

voided decisions are attached hereto as Exhibit 2 as found in the Court of Appeals Judgment

Entry issued May 6, 2005.

2
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7. Overwhelntingly, Defendant has negligently acted in bad faith, ancl has acted in

the clear absence of all jurisdiction from May 13, 2004 nntil May 24, 2004. As the Court of

Appeals statecl, "A judge can be held civilly liable for damages ancl those damages can be

recovered against a judge when he or she lias acted in a clear absence of all jurisdiction." Sec

Walk v. Ohio Supren:e Canrt, Franklin App. No. 03AP-2057 2003-Ohio-5543; Recrs•oner n. City

qf Columbus, Franklin App. No. 02AP-831, 2003-Ohio-670.

S. Defendant's miscondtiet can be for no other purpose than to harass or

maliciously injure the Plaintiff and constitutes misconduct within the meaning of A.C.

WHEREFORE, Plaintiff A.J. Borkowski, Jr. requests that this Court:

a. Find that Defendant Charles D. Abood is liable to him in the amount of

$1,000,000.00 for "negligence, acting in bad faith, and acting in a clear absence

of all jurisdiction" within the meaning of R.C. §2307.01 and other applicable

legal provisions;

b. A trial by jury on all triable issues;

c. Enter an order prohibiting Defendant from disposing of any and all of his assets,

including title to real property which affects the instant action;

d. Grant Plaintiff any and all ottter relief that inight be appropriate, including an

award of cost and reasonable expenses associated with this action.

Borkowski Jr .̀;
PO Box 703
Fayette, OH 43521
Telepltone (419) 237-2397
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AFFIDAVIT IN SUI'I'ORT OIa COMPLAINT

STATE OF OHIO
SS: A.J. BORKOWSKI, JR.

COUNTY OF FUL'TON

I A. J. Borkowski, Jr., being first duly cautioned and sworn according to law, do hereby

allege and states as follows.

I. I have personal knowledge of the facts attested to herein.

2. That the information or allegations as stated in the complaint are true and accurate as

he verily believes or to the best of his knowledge and belief.

I"' RTCTFR AFFIANT SAYTHE NAUGHT:

4'^;Jl' , flz'_5t'^
J. orkowski Jr., laintiff, Pro-Se

PO Box 703
Fayette, Ohio 43521
Telephone: (419) 237-2397

JIJRAT OF A NOTARY PUBLIC

BeforQ me, a notary public in and for the state of Ohio, appeared the above-signed, A. J.
Borkowski Jr., by me identified to be one and the same, who then subscribed his si;nature and made
solemn affirmation that the facts alleged in his Affidavit in support of Complaint against Defendants
were true and correct to the best of his knowledge, information, memory, and belief, and upon his
information and belief, he believes the same to be true, that they are made in good faith, and are Iiis
voluntary acts and deeds.

Dated: .(Z" oS 3 -6 -j 'N O ly^Ln ^^ CLl }^ lt C/v^
otary Public

J01A S. 8t;:1VfENW!3N

r;bi211' pu:•h;^ C•4 o!ti,.
I.i'/ Cr.i.T.i?;5S^91 CN7:.S Pil"ay 29. `ili.)8
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IN THE COURT OF COMMON PLEAS OF FULTON COUNTY, OHIO

Tennifer M. Borkowski

Plaintiffs,

V.

A. J. Borkowski

*

Case No. 04 CV 0018

Defendants. * Judgtnent Entry

This court hereby disqualifies itself from fiu-ther participation in this case and in

all cases'involving A.J. Borkowski. This case is referred to the Administrative Judge

of this court for reassignment to another judge.

IT IS SO ORDERED.

2006
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tNARCIA 1. MLWCEL, CLERK
SUPREME COURT OF OHIO

State of Ohio ex rel. A. J. Borkowski, Jr. Case No. 2007-0564

v. IN MANDAMUS
AND PROCEDENDO

Judge Richard M. Markus et al.
ENTRY

This cause originated in this Court on the filing of a complaint for a writ of mandamus
nd procedendo. [Jpon consideration of relator's motion to stay all opinions and orders
s ccd by Judge Markus in the Fulton County Court of Common Pleas,

It is ordered by the Court that the motion is denied.

Upon consideration of relator's application for dismissal of respondents Fulton County
Common Pleas Court, Fulton County Sheriffs Department, Judge Richard Markus,
Sheriff Darrell Merillat, and the Sixth District Court of Appeals,

It is ordered by the Court that the application for dismissal is granted.

Accordingly, respondents Fulton Cotmty Common Pleas Court, Fulton County
Sheriffs Department, Judge Richard Markus, Sheriff Darrell Merillat, and the Sixth
District Court of Appeals are dismissed from this action.

This cause remains pending with respect to respondent John Shaffer.

THOMAS J./MfbYE"R
Chief Justic^
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IN THE COMMON PLEAS COURT FOR FULTON COUNTY,bi]IO

William K. Humbert, et al,

Plaintiffs,

vs.

Jennifer M. Borkowski, et al,

Defendants.

CASE NO: 01-CV-00274

JUDGE: ROBERT C. POLLEX

DEFENDANT'S AMENDED ANSWER AND CROSS-COMPLAINT

Now comes the Defendant, A. J. Borkowski, Jr., and Answers Plaintiff s Complaint

to Quiet Title and states, avers, and contends as follows:

1) To the extent that the allegations set forth in Paragraphs 2, 3, 5, the first sentence in

para. 6, the final two (2) sentences of para. 7, and the first sentence of para. 9, are

matters of public record, Defendant Borkowski, Jr., admits those allegations, and

denies all other allegations in paragraphs one (1) through eight (8) of Plaintiff s

Complaint.

2) Defendant A. J. Borkowski, Jr., denies all other allegations in made in paragraphs

one (1) through eight (8) that are not specifically admitted.

3) Defendant A. J. Borkowski, Jr., admits the allegations of fact in paragraph eleven

(11) of Plaintiff's Complaint, with the sole denial that Probate proceedings are in

preparation and should be filed in the near future.

I



4) Defendant A. J. Borkowski, Jr., specifically denies the allegations made in

paragraph ten (10) of Plaintiff's Complaint and further says that their claim that

"[e]ach of the Plaintiffs and their predecessors in title have been in open, adverse,

notorious, continuous and exclusive possession of said premises claiming title

thereto for more than twenty-one (21) years last past (sic) adverse and superior to

all persons whomsover and all of the defendants herein for more than forty years

last past (sic)." is a willful, wanton, reckless and knowing materially false statement,

made in bad faith by Plaintiffs, and their counsel, with the specific intent to mislead

this court and prejudice these proceedings, and were also made in knowing violation

of Ohio Civil Rule 11, the same being subject to sanctions, and further being

knowing materially false written statements made to a government body in official

proceedings, the same being a felony criminal violation under chapter 2921 of the

Ohio Revised Code.

AFFIRMATIVE DEFENSES

FIRST AFFIRMATIVE DEFENSE

5) Defendant Borkowski, Jr., specifically denies that Plaintiff 's William and Brenda

Humbert are the actual and true owners, with superior ownership and/or valid title

to the property described in paragraph one (1), since the sale of said real estate was

performed by and through the power of attorney drafted and executed by attorney

Jack Gooding which specifically forbade the sale of real estate lawfully owned by

the decedent, Bertha Borkowski-Stewart, by her sole majority heir, Defendant A. J.

Borkowski, Jr.
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SECOND AFFIRMATIVE DEFENSE

6) The power of attorney used to sell, transfer and convey the real estate to Plaintiff

Ebersole, which attorney John S. Shaffer drafted and executed, and knew to be

fraudulent and illegal, was actually executed out of Defendant A. J. Borkowski Jr.'s

presence, and constitutes perpetration of fraud and breach of contract to Defendant.

THIRD AFFIRMATIVE DEFENSE

7) It is a fact that the same document, which was later officially recorded and used by

attorney Shaffer under the pretense of being a valid power of attorney-in-fact to sell,

transfer and convey real estate to the Plaintiff Ebersole, was blank the day he

brought it to the decedent's nursing home room for Defendant Borkowski's

signature, and was not represented by Mr. Shaffer to be a new power of attorney at

all, but merely a "document needed to satisfy the legal requirements" of an

unnamed "title company."

FOURTH AFFIItMATIVE DEFENSE

8) Defendant further states that attorney Shaffer knowingly committed and

perpetrated fraud in, by and through the false and fraudulent power of attorney,

and knowingly, willfully, wantonly and recklessly engaged in misconduct in

violation of the Ohio Rules of Professional Responsibility, and violated other Ohio

criminal laws, by backdating the same power of attorney, then inducing his own

secretary, Shirley A. Crampton, to sign as a false witness as to the proper execution

of the same, when, in fact, the decedent, Bertha Borkowski-Stewart was in a

paralytic, comatose state in a nursing home on the alleged day of execution and

could never have intelligently, knowingly, willfully and voluntarily signed the

document as asserted and attested to by attorney John S. Shaffer, nor was Mrs.
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Crampton present as attested by her witnessing signature to execution of the power

of attorney. (See Defendant's Second and Third Counterclaims, infra.)

FIFTH AFFIRMATIVE DEFENSE

9) Attorney Shaffer further made numerous false representations to Defendant A. J.

Borkowski, Jr., leading him to believe that all of Shaffer's actions were perfectly

legal, and that by and through his actions he would be making a valid, lawful sale to

Plaintiff Ebersole of the property in question as described in paragraph one (1) of

Plaintiff s Complaint. Defendant Borkowski was entitled to rely on the

representations of his attorney, that they were competent and lawful, since his

attorney is a statutory officer of the Ohio courts, sworn to faithfully observe, honor

and uphold all Ohio laws, which includes the Ohio Code of Professional

Responsibility, its' Disciplinary Rules, and all the ethical considerations thereto.

SIXTH AFFIRMATIVE DEFENSE

10) Attorney John S. Shaffer knowingly and willfully perpetrated fraud on Defendant

Borkowski, Jr., in that he led him to believe that the document signed at the nursing

home where his grandmother, Mrs. Bertha Borkowski-Stewart, resided when its

ap rtial execution took place, was in fact, "just a document for the title company to

cover the sale" and make the transaction and conveyance legal and proper in form

and substance. Said false statement and misrepresentation by attorney Shaffer was

willfully and wantonly false, misleading, and known by him to be so when made.

SEVENTH AFFIRMATIVE DEFENSE

11) As a proximate and/or direct result of the actions of attorney Jack Gooding, the sale,

transfer and conveyance of the real estate to Plaintiff's William and Brenda

4 fi ^^^P ^^
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Humbert, as described in paragraph one (1) of Plaintiff's complaint, was done

under knowingly false and illegal means, and is an absolute nullity and void, as if

the sale had never actually occurred.

EIGHTH AFFIRMATIVE DEFENSE

12) Said title remains vested in and fully owned by Defendant A. J. Borkowski, Jr., as

the sole majority heir of the estate of the decedent, Bertha Borkowski-Stewart, as is

evinced by her Last Will and Testament, Plaintiff s Exhibit "F."

NINTH AFFIRMATIVE DEFENSE

13) Defendant A. J. Borkowski, Jr., realleges and incorporates the facts and allegations

set forth in paragraphs three (3) through eleven (11) as though fully restated herein,

and denies that Loyal Ebersole is the actual and true owner, with superior

ownership and/or valid legal title to the property described in paragraph one (1),

and that the sale, transfer and conveyance of the real estate to Loyal Ebersole, as

described in paragraph four (4) of Plaintiff's Complaint, was done under knowingly

false and illegal means, and is an absolute nulli ty and void, as if the sale had never

actually occurred.

TENTH AFFIRMATIVE DEFENSE

14) Said title remains vested in and fully owned by Defendant A. J. Borkowski, Jr., as

the sole majority heir of the estate of the decedent, Bertha Borkowski-Stewart.

ELEVENTH AFFIRMATIVE DEFENSE

15) As admitted by Plaintiffs and their counsel, as stated as fact in paragraph six (6) of

Plaintiff s Complaint, the power of attorney was illegally and fraudulently drafted,

executed and notarized by attorney John S. Shaffer, was falsely witnessed to by his
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law firm secretary, Shirley A. Crampton -- outside of the presence of the real estate

owner-decedent, Bertha Borkowski-Stewart, and Defendant A. J. Borkowski, Jr., --

and was, indeed, not merely "improperly executed and notarized" but was also

fraudulently backdated so to give the impression that it originated before the

decedent had her stroke in and about August, 1997; therefore it was and is an

entirely invalid legal instrument of no genuine and binding legal validity, force or

effect, and all action taken thereunder was and is an a6solute nullity and void. See

Plaintiff s Exhibit "D."

TWELFTH AFFIRMATIVE DEFENSE

16) As admitted and stated in the final sentence of paragraph seven (7) of Plaintiff's

Complaint, "said deed could be voidable," that being the deed executed by Plaintiff

Ebersole to sell, transfer and convey the real estate as described in paragraph seven

(7) to Defendant Jennifer M. Borkowski; it is further averred and contended by

Defendant A. J. Borkowski, Jr., that said deed is not merely "voidable" but is in fact

entirely null and void without any legal validity, force or effect, and that the true

legal ownership of the real estate described by Plaintiff Ebersole, due to the fraud

and misrepresentations made by attorney John S. Shaffer, are fully vested in and

wholly owned by the sole majority heir of the original true owner of the same, that

being the decedent, Bertha Borkowski-Stewart, said inheritance being lawfully

established by her Last Will and Testament. See Plaintiff s Exhibit "F," page three

(3), "Item VII," to wit: "I give, devise and bequeath to my grandson, A. J.

Borkowski, Jr., my [forty] 40 acre farm located in the Northeast quarter of Section

30, Gorham Township, Fulton County, Ohio."



17) Insofar as Plaintiffs Exhibit "D" is a knowingly and willfully created false and

illegal instrument, purporting to be a valid power of attorney, the same is genuine

and best evidence in support of Defendant A. J. Borkowski, Jr.'s, defenses herein.

18) On or about November 15th, 1999, Bertha Borkowski-Stewart died at age ninety-

three (93) of multiple medical complications at the Heartland Nursing Home in

Wauseon, Ohio.

THIRTEENTH AFFIRMATIVE DEFENSE

19) In both of the sales of the real estate described in Plaintiff's Complaint, each of the

Plaintiffs, William and Brenda Humbert and Loyal G. Ebersole, specifically waived,

refused and/or denied the need to have a formal title search performed by an

independent title search company, or produced by Defendant A. J. Borkowski, Jr.,

prior to the sales, and each sale was completed through pro forma "purchase

agreement" forms created and drafted by attorney John S. Shaffer and his law firm;

and, furthermore, under paragraph five (5), entitled, "Title Evidence," it was

expressly agreed to by the Plaintiffs that should the "seller," Defendant A. J.

Borkowski, Jr., not furnish a certificate of marketable title that the purchase

"agreement[s] shall be deemed void and [only the] Buyers' earnest (or deposit)

money shall be returned." Defendant A. J. Borkowski, Jr., and the Plaintiffs were

advised by attorney Shaffer and that all "title work would be taken care oP" by him

and/or his law firm. See Defendant's Exhibits A and B, attached ("Agreement[s] to

Purchase").

FOURTEENTH AFFIRMATIVE DEFENSE

20) Because the Plaintiffs in each sale failed to demand or otherwise require production

of any formal, certified titled search or any certificate of marketable title to the real

7
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estate in dispute, either by Defendant A. J. Borkowski, Jr. and/or attorney John S.

Shaffer, as expressly set forth in the real estate purchase agreement, said failure,

refusal, denial, and/or express or constructive waiver for evidence of genuine

marketable title, constitutes their own negligence, gross negligence and/or

contributory negligence, deliberate bypass, and waiver of the purchase agreement

contract requirements, and they are therefore barred under the doctrines of

estoppel, and/or collateral estoppel, and laches from now raising any claim relating to

the marketability or legal sufficiency of the title at the time of their purchases so as

to now obtain this court's judgment to quiet title and/or remove any cloud thereon.

FIFTHTEENTH AFFIRMATIVE DEFENSE

20) Because the Plaintiffs knowingly and intelligently elected and chose not to hire their

own legal counsel to represent and handle their interests in the purchase of the real

estate from Defendant A. J. Borkowski. Jr., said failure and choice constitutes their

own negligence, gross negligence and contributory negligence in the transaction;

and even though they knew that attorney John S. Shaffer was in fact counsel for the

Defendant, they knowingly permitted Shaffer to conduct the transaction when it was

apparent to any reasonably-minded person that there could and would be a conflict

between their own interests and those of the seller, Defendant A. J. Borkowski, Jr.,

therefore any claims of conflict of interest or such claims related thereto are also

barred by the doctrines of estoppel, collateral estoppel and laches.

FIRST COUNTERCLAIM

21) Defendant A. J. Borkowski, Jr., was and is the victim of malpractice and fraud

committed by attorney John S. Shaffer and his law firm, by virtue of his knowing,

willful, wanton and reckless actions in disregard for the interests of and contract
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with his client, the Ohio Code of Professional Responsibility, the Disciplinary Rules

and Ethical Considerations thereto, as well as all other applicable Ohio laws relating

to lawyer competency, fraud and real estate transactions.

SECOND COUNTERCLAIM

22) Because of the actions of attorney John S. Shaffer, Defendant A. J. Borkowski, Jr.,

was compelled to file a formal complaint with the Disciplinary Counsel of the

Supreme Court of Ohio, Case No. 01-85. Because of that complaint, an investigation

and hearings were conducted. It was found by the Disciplinary Counsel that

attorney John S. Shaffer had violated four (4) separate Disciplinary Rules and

engaged in "conduct involving dishonesty, fraud, deceit, misrepresentation;

conduct prejudicial to the administration of justice; other conduct that adversely

reflects on [attorney Shaffer's] fitness to practice law; and counsel[ing] and

assist[ing] * * * in illegal or fraudulent conduct." The Disciplinary Counsel

thereupon filed on October Ist, 2001, a certified complaint against attorney John S.

Shaffer and submitted it to the Board of Commissioners on Grievances and

Discipline of The Supreme Court of Ohio. This complaint is now awaiting formal

disciplinary action and punishment by the Board.

THIRD COUNTERCLAIM

23) In the course of the investigation before the above referenced Disciplinary Counsel,

attorney John S. Shaffer admitted in a letter dated February 7th, 2001, in

depositions on February 28th, 2002, and in an official court proceeding on March

8th, 2002, before the Tenth Judicial District Court of Appeals in Columbus, Ohio,

that he had committed all of the rule violations he was finally charged with, and that

he knew his actions were against the law and against the best interests of his client.
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FOURTH COUNTERCLAIM

24) Defendant A. J. Borkowski, Jr., realleges and incorporates by reference all the facts

and allegations set forth in paragraphs five (5) through twenty-three (23) as though

fully restated herein, and further claims that, although the Plaintiffs were fully

aware of the findings and pending actions of the Disciplinary Counsel of The Ohio

Supreme Court, they have still have allowed and chosen attorney John S. Shaffer to

conduct this legal action and prosecute their claims against Defendant Borkowski,

Jr., both of his daughters, and the minority heirs named in the final Will of the

decedent, Mrs. Bertha Borkowski-Stewart. Therefore Defendant Borkowski, Jr.,

claims that the actions of the Plaintiffs and attorney Shaffer constitute malicious

prosecution, abuse of court process, frivolous litigation in violation of Ohio Revised

Code § 2323.51, were made in bad faith in violation of Ohio Civil Rule 11, and is

scandalous, indecent, vexatious, and designed to harass and annoy Defendant

Borkowski, Jr., all of the same being contrary to and violative of extant Ohio laws,

and perpetrated so as to inflict negligent, malicious and intentional emotional

distress upon Defendant Borkowski, Jr., and all others; and as a proximate and/or

direct result of the actions of attorney Shaffer and the Plaintiffs, Defendants and the

estate of the afore-named decedent, have suffered injuries, losses and damages in an

amount in excess of $25,000.00.

FIFTH COUNTERCLAIM

25) Due to the negligence, gross negligence and contributory negligence of the Plaintiffs,

and the continued illegal actions of attorney John S. Shaffer, and the express terms

of the purchase agreements entered into by them with Defendant Borkowski, Jr.,

the Plaintiffs have no standing to bring this action as a matter of law. The real estate
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in dispute was sold by attorney Shaffer in knowing violation of the Ohio Fraudulent

Conveyance Act and other applicable Ohio laws.

RELIEF SOUGHT

A) Defendant Borkowski, Jr., moves this Court to dismiss Plaintiff's Complaint to

Quiet Title since they possess no valid legal title as a matter of law, and that the

Court Order that the sales of said real estate be declared null and void, ab initio, and

the title thereto be restored and reverted to the sole and exclusive possession of

Defendant A. J. Borkowski, Jr., and the estate of Mrs. Bertha Borkowski-Stewart,

and that the Plaintiffs be enjoined from any further use or sale of the same, and

'B) Demands a trial by jury on all issues triable, and

C) Further prays for compensatory damages from Plaintiffs, each of them, jointly and

severally, in an amount in excess of $25,000.00, and

D) Prays for punitive, hedonic, special, and future damages in an amount in excess of

$25,000.00, and

E) For such other and further relief in equity and law which the Court deems just and

proper.

Respectfully submitted,

Alffed J. Aorkowski, Jr.
Defendant, In Propria Persona
13613 State Route 66
Fayette, Ohio 43521
Phone: 419. 237. 2397

MM:.ajb/kla
ss/:66722
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CERTIFICATE OF SERVICE

This is to certify that a true copy of Defendant's Amended Answer and

Counterclaims was served on all the parties shown below via 1st class U.S. Mail this

^ day of June, 2002.

John T. Stelzer, Esq.
For Plaintiffs Humbert/Ebersole
216 South Lynn Street
Bryan, OH 43506

Kyle A. Silvers, Esq.
For Def. Jennifer Borkowski
1776 Tremainsville Road
Toledo, OH 43613

Amber Borkowski, Deft.
13623 State Route 66
Fayette, OH 43521

Bruce Bishop, Deft.
201 South East
Belton, MO 64012

Paul H. Kennedy, Ass. Pros.
For Deft. Dennis Hales, Treasurer
123 Courthouse Plaza
Wauseon, OH 43567

Bradley P. Toman, Esq.
For Def. Fermont Investment & Loan
1370 Ontario Street, Suite 1700
Cleveland, OH 44113

Rita Pattison, Deft.
103 Gardner Street
Fayette, OH 43521

Our Lady of Mercy, Catholic Church, Deft.
409 East Main Street
Fayette, OH 43521

ed J./#`orkowski,
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AGREEMENT TO PURCHASE

WHEREAS, Bertha Borkowaki Stewart, an unmarried adult, by A.J.

Borkowski, Jr., her attorney-in-fact, hereinafter referred to as the Seller(s),

wish to sell and WiBiam K. Humbert, whose tax mailing address is 13149

State Route 66, Fayette, Ohio 43521,hereinafter referred to as the Buyer(s),

wish to purchase certain real estate, it is agreed as follows:

1. Seller(s) agree to sell and Buyer(s) agree to buy certain real estate

set forth on Exhibit A attached hereto and made a part hereof.

2. Purahase Price and Termg. The purchase price shall be Sixty-

two thousand five hundred Dollars ($62,500.00). Said amount to be paid as

follows: $12,500.00 upon the execution of this agreement, the receipt of

wltich is hereby acknowledged, and the balance of $50,000.00 shall be paid in

cash upon closing, which shall occur on or before December 31, 1998. All

payments made must be made in the form of cashier's check, bank or

certified check, payable to Newcomer, Shaffer & Spangler iOTA Real Estate

account.

3. Taxes and Assessnnents. Seller(s) slrall assume and pay all taxes

for the year 1998, due and payable in January and July 1999.

4. Possession. Possession of the real estate shall be delivered to

Buyer(s) on or before December 31, 1998.

5. Ti Evicl_e.nce. Prior to dosing Seller(s) shall furnish an Owner's

Certificate of'lhtle for the real estate, showing a marketable title in Seller(s)

at the Seller's cost. Buyer(s) may have the Certificate examined by their

attorney- Seller(s) will have a reasonable time to meet such requirements, if

any, as may be necessary to render markctabie his title to the real estate

according to the Standards of Marketability of Abstracts of 1]tle as adopted

by the Williams County Ohio Bar Association. If for any reason marketable

tit.le cannot be furnished, this agreement shall be void and Buyer(s) earnest

money sliali be returned.

^E>Cibl"/JiT
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6. Upon acceptance, this offer to purchase and any written modification thereof

shall become an agreement binding upon the Buyer and Seller and their respective heirsd,

executors, administrators and assigns, and shall be deemed to contain all the terms and

conditions agreed upon, it being agreed by Seller and Buyer that there are no outside

conditions, representations, warranties or agreements.

7. The Seller(s) shall assume the risk of loss or damage to the real estate until the

de5very of a Warranty deed. At closing upon payment of balance of purchase price,

Seller(s) shall deliver to Buyer(s) a warranty deed to said premises, free and clear of any

and all liens and encumbrances.

8. The Buyer(s) acknowledge that this constitutes the entlre agreement between

the parties and that they are purchasing the premises in an "as is" condition. They are

relying upon their own inspection and judgment as to its condition, fitness and value.

Buyer further acknowledges that execution of this agreement has not been procured by

aay statement of Seller not herein contained.

9. Seller shall provide to Buyer Ohio Disclosure Form as provided by law.

1N WITNESS WB:EREOF, the parties have horeunto set their hands on this the

_ day of , 1999.

k
^Cyll^a^l,ICff^rd.^,' ^,Li.wdk.Y '

Bertha Borkowsld Stewart

Loyal Ebersole
Buyers

f^x. "' ^^p^



AGREEMENT TO PURCHASE

WHERF'.AS, Benha Borkowski Stawart, an unmarried adult, by A.J. Borkowski.

Jr., her attorney in fact, hereinafter referred to as the Seller(s), wish to sell and Loyal

Ebersole, hercuudter refetred to as the Buyer(s), wish to purchase eertaitt real estate, it is

agreed as follows:

1. Seller(s) agree to sell and Buyer(s) agree to buy certain real estate described in

Bxhibit A attached hereto and made a part hereof,

2. Purchase Price and Ts.rms The purchase price shall be Forty-six thousand

five lwndred and no/l00 ($46, 500.00). Said amount to be paid as follows: $6,000.00 has

been paid by Buyer to Seller as a down payment, and Sellers aoknowledge receipt of said

amouut. The balance of $40,500.00 shall be paid in cash upon closing, which shall occur

on or before Juiy ^ 1999. All payments must be made i the fornt of casbier's check

bank or certifled check, payable to Newcomer, Shaffer & Spangler IOTA Real Estate

account.

3. Taxes and Assessments. Seller shall assume and pay all taxes for the year

! 999 due and payable in Januaiy and July 1909, tuid Buyer shaU assu:ne attd pay all utiees

thereafter.

4. hxorovements and 03tures This otFer includes aU improvements and

permanent fixtures used in connection with the real estate, including but not necessarily

limited to electrical, gas, heating and plumbing fixtures, screens, screen doors, stonn

viindows, shades, venetian bGnds, all drapes, drapery hardware, awnings, attached

carpeting, fmoleum, trees, shtubs, flowers, fences, built in appliances, if any, now on the

real estate and the same shall be fnlly. paid for and free of all liens and eacumbranaes at the

time of closing, utdess otherwise speci6ed and agreed by the Buyer(s).

5. Title Evideaco. Prior to closing Seller(s) shall fbnush a certificate of title for

the real estate, showing a marketable title in Selter(s) at the Seller's cost. Buyer(s) will

haue ttie certificate exainined by their attorney and will subinit a legal roinion thereon

withoui unreasonable delay. Seller(s) will ltave a reasonable time to maet such

requirements, if anv. as may be necrssary to render a:skc:ablo his title to the real estate

according to the Standards of Marketability of Abstracts of Title as adopted by the

Wilhams County Ohio Bar Association. iffor any reason marketable title cannot be

fumished, this agreement shail be void and Buyer(a) eamest money shall be returned.

*x./0 OY I/



title cannot be furnished, this agreement shall be void and Buyer(s) earnest

money shall be returned.

G. Upon acceptance, this offer to purchase and any written

modification thereof shall become an agreement binding upon the Buyer(s)

and Seller(s) and their respective heirs, executors, administrators and

assigns, and shall be deemed to contain all the terms and conditions agreed

upon, it being agreed by SeIIer(s) and Buyer(s) that there are no outside

conditions, representations, warranties or agreements.

7. The buyer acknowledges that they have inspected the property

herein described and in purchasing the property in its'AS IS' condition, they

are relying upon their own inspection and judgment as to its condition,

fitness and value. Buyer further acknowledges that their execution of this

agreement has not been procured by any statement of Seller not herein

contained.

IN WITNESS WHEREOF, the parties have hereunto set their hands

on this the. day of December, 1998.

Bertha Borkowski Stewart

By(^- Orc^. r(fiKx^
A.J. orkowski, Jr„ H^r
Attorney-in-fact

Seller(s)

Z/ t^[nSL^-' //"1fG'fj/^

William K. Iiumbert^
^

Brenda Humbert
Buyer(s)

I



2d`N 'rHE COUE'!' OF CcblM4

Humbert
Plaintiff

p fyFCTLTON C0i71TY, OHIO

o 17 1'i 21 re f:g w;I ..

I

Borkorrski

Defendant

Case No 0.1CV000274

PflETRIAL Q[iDER

'9ret?•ia1 conference had June 12, 2002 Pursuant to Ohio P.-'_e

of Civil Procedure 16, it is ORDERED that:
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THE COURT: You maybe seated, please. All right

first of all we have Case Number 01 CV00274, in the matter of William Humbert, et al. Plaintiffs

versus Jennifer Borkowski, et al. Defendants. This is a Complaint in Quiet Title that is set for a

pretrial conference at this time. And counsel and I have been discussing the pleadings that have

been filed and where we go from here in terms of setting further schedule for further motions,

pleadings, discovery and trial. The trial date has not been set yet. I would like to do that. We did

address in chambers just briefly, and I want to address on the record more formally the one issue

that we have before us, first of all is the Defendant A.J. Borkowski, Jr. has filed an Amended

Answer and Cross-Complaint and counsel had indicated that they would like to have time. That

was filed without leave, and outside of the time limit of provided for by the Civil Rules. So the

issue is, does the Court permit, grant leave to file this Amended Answer and Cross-Complaint or

not. And counsel indicated for the record or would like to indicate for the record apparently that

they would like to have time to respond to that. So let me address respective counsel, on behalf

of the Plaintiffs, Mr. Yosick how much time would you like to have in order to address the issue

of Leave to the Defendant filing an Amended Answer and Cross-Complaint?

MR. YOSICK: Your Honor, I believe two weeks as

far as Plaintiffs are concerrted will be plenty of time to review that and file a response.

THE COURT: All right. And Ms. Silvers on behalf

of your client?

Honor.

of your client?

MS. SILVERS: Two weeks would be ample, Your

THE COURT: All right. And Mr. Toman on behalf

MR. TOMAN: That's fine, Your Honor.

THE COURT: Am I pronouncing that correctly?

1140. ^° ^8
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MR. TOMAN: Yes.

THE COURT: Okay. All right. So then I'll grant all

of you two weeks to file your either objection or acquiescence to the Court granting Leave to the

Defendant, Mr. Borkowski, to file his Amended Answer and Cross-Complaint.

Now next we have not set a completion for discovery. And we need to set a final pretrial,

we also need to establish time limits for Sununary Judgments. And I'd like to hear from everyone

as to how much time they would like to see us set for those respective things. Let me start again

with counsel for the Plaintiffs, Mr. Yosick, what kind of time frame would like to see us put this

on?

MR. YOSICK: Your Honor, the Plaintiffs would

expect to file a Motion for Summary Judgment, and I believe we can certainly have that filed

within about sixty to ninety days. And we'll be prepared to follow that as a starting point.

THE COURT: Okay. And as to a trial date, how far

down the road would you like to see us set that?

MR. YOSICK: Well, I think--

THE COURT: I'm just goingto ask forinput and then

we're going to set some dates.

MR. YOSICK: Yea. I'm thinking, I don't see any

reason to set it down further than say six months, if the Court schedule permits that.

THE COURT: All right. Ms. Silvers, do you want

to be heard on that issue?

MS. SILVERS: I would agree with Mr. Yosick's time

line, Your Honor. I would like to resolve the issues as expeditiously as possible.

THE COURT: All right. And Mr. Toman on behalf

of the Fremont Investment and Loan?

,;Vx./' 8q
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MR. TOMAN: Well, Your Honor, I'd actually like

a little more time for discovery, with time to do paper discovery, followed by a deposition if

necessary.

TBE COURT: What time were you thinking in terms

of discovery being completed by?

MR. TOMAN: I was thinking ninety days for

discovery, 120 for Summary Judgment. Of course if we could do it sooner that, you know, it

doesn't say we have to use all that time to do so.

THE COURT: All right. Would you like also forthe

pretrial motions, including summary judgment, to be filed ninety days or do you think that sixty

days is sufficient?

12 MR. TOMAN: I'm sorry, Your Honor?

13 THE COURT: For summary judgment? Did you say

14 ninety days on that as well?

15 MR. TOMAN: I was saying ninetydays for discovery

16 and 120 for summary judgment.

17 THE COURT: I'm sorry. I didn't hear the latter part

18 of it. And Mr. Borkowski,--

19 MR. BORKOWSKI: I'll agree with Mr. Toman.

20 P dTHE COURT ?: ar on

21 MR. BORKOWSKI: I'll agree with Mr. Toman,

22 discovery, then the depositions.

23 THE COURT: All right. Well, let's attempt to grab

24 a trial date while we have everyone here. I hope you have your calendars or at least we'll make a

25 stab at trying to set a trial date at this time. We can always review that. And let's look

eofp(, P. 90
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approximately six months down the road here and see what kind of a date we could have. By the

way, before we do that, is one or two days going to be enough? Do you want to suggest on how

many witnesses you anticipate calling?

MR. YOSICK: Your Honor, I think at this point as

long as this case manages to be limited to the Quiet Title issue, the other issues don't get caught

up in it, I would think one or two days would be plenty. Two days, I can't see it being more than

two days.

THE COURT: And Ms. Silvers?

MS. SILVERS: Agreed, Your Honor.

THE COURT: Mr. Toman?

MR. TOMAN: Agreed, Your Honor. If it's all kept

in check there.

15

16

17

18

19

20

21

22

23

24

25

THE COURT: All right. And Mr. Borkowski?

MR. BORKOWSKI: Agreed.

THE COURT: All right. Well, let's set it for two just

to be safe. And let's grab a date approximately six, seven months from now. What do you think

you've got there. Do you have any openings?

BAILIFF: The week of November 4°i, we have a

whole week open, you can take any two days of that week.

THE COURT: I think that I'm not going to want the

first two days of that week, but Wednesday--starting Wednesday of that week we can probably do

it.

BAILIFF: November 6" and 7`s.

THE COURT: Anyone have a problem with--

MR. TOMAN: That's fine for me, Your Honor.

+f.X, ^P, 9/
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1 MS. SILVERS: Fine for me, Your Honor.

2 MR. YOSICK: That's also fine for me, Your Honor.

3 THECOLTR.T:Allright. Hearing no objection we'll

4 set it for the trial November 6 and 7, 2002. Now I usually do a settlement pretrial or final pretrial

5 approximately a month before that. Anyone have a problem with that? Or do you think sooner than

6 that. This would be give us time to get the summary judgments out of the way and then talk one

7 last effort at settling it before going to trial. That would mean we would be talking something like

8 the first week or second week of October. Anyone have a problem with that?

9 MR. YOSICK: No objection with that, Your Honor.

10 MS. SILVERS: No, Your Honor.

I 1 MR. TOMAN: Sounds good.

12 MR. BORKOWSKI: No.

13 THE COURT: All right. Let's get a date for that.

14 THE BAILIFF: Wednesday, October 9'"?

15 THE COURT: I would say ten or 10:30 would be--

16 THE BAILIFF: Okay, 10:30.

17 THE COURT: October 9" did you say?

18 THE BAILIFF: Yes.

19 THE COURT: Okay. All right. So we'll set the final

20 pretrial for October 90s at 10:30 a.m. We can, if there are some problems that arise, we can

21 readdress these, but let's at least have a time frame that we're all working towards today, and we

22 can always--we can also always come down for another pretrial if you folks feel that would be

23 helpful. Or obviously if you file your various motions, summary judgment or other motions and

24 want hearings on those, please indicate it in your motions so we can do that, otherwise we mayjust

25 rule on them with the motions and memorandums themselves. All right. Then let's say, better pick

e^,P,VAJ f 9^-



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

22

23

24

25

-7-

a date for summary judgment that's going to be--we're pushing up against it just a little bit with

summary judgment I understand that. Would it be too soon say August, middle of August for

summary judgments, I know that's pushing it a little bit. I know it's summertime.

MR. YOSICK: As far as us filing sununaryjudgnent,

Your Honor, I really don't think the issues are that complicated. The only thing that might hold

it up is the potential of the deposition, like Mr. Toman said. Other than that I think we should be

prepared--

THE COURT: I'm just worried that with replytime

and then if there's, I mean, a response and then a reply, I'm worried that we'll be bumping up

against the settlement pretrial in October if I do it much later than the middle of August for

summary judgments.

MR. TOMAN: That should be fine, Your Honor.

THE COURT: All right. Let's say, what is the 15th

of August, what kind of day of the week is that?

THE BAILIFF: Thursday.

THE COURT: Well, we might as well make it the

next day, the 16'h. Let's say August 16 for pretrial motions, including summary judgment. I might

as well let discovery go right up until that date as well. So we got the trial date, November 6-7,

final pretrial October 9i°, at 10:30 a.m., discovery to be completed and pretrial motions to be filed

by August 16 or before. I won't, at this time, set a hearing on the pretrial motions until you file

yours and we'll see whether you want to submit them on the memorandum without a hearing or

not.

MR. TOMAN: What is the time for filing a reply to

a brief in opposition to summary judgment? Maybe we could set those dates due the fact we have

a pro se litigant here.

60^vx. f 93
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THE COURT: That's true. Well, we've got the

motions due August 16t°, so a response, what would three weeks later than that take us to?

THE BAILIFF: The first Friday in September, the 6,

September 6ih.
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THE COLIRT: September 6, and then let's say ten

days to respond to that September 16 for replies. Does that seem like a reasonable--I know it is a

bit expedited, but I guess this is a--

MR. YOSICK: That's fine.

MS. SILVERS: That's fine, Your Honor.

THE COURT: --relatively researchable issues, I

think. All right then. So we'll set the motions, the original motions are due August 16, response

to those by September 6, and replies to responses are due September 16. Any other deadlines or

any other issues that any of you want to address at this time before I move to the other case?

MR. YOSICK: Nothing that I'm aware of, Your

Honor.

MR. TOMAN: I think you covered it.

THE COURT: All right. I apologize. Are you Mr.

Shaffer?

MIICE SHAFFER: I am Mike Shaffer, Your Honor.

THE COURT: I heard you were here and present.

You have not entered an appearance. Do you wish to enter an appearance?

MIKE SHAFFER: I don't think we have any stake

either as a party or representative yet, Your Honor.

THE COLTRT: All right.

IvIIK.E SHAFFER: We are interested in the

6oeAx. , .P 9//
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proceedings in as much as there are disciplinary proceeding against a member of our firm and it

was represented to disciplinary counsel that we would monitor the Quiet title and appraise them

of the situation.

THE COURT: Very well.

MIKE SHAFFER: So we do have some interest, but

THE COURT: I just didn't want to neglect you. Iwas

8 advised that you were here, and I didn't want to not give you an opportunity.

9 MIKE SHAFFER: No. We have a vested interest in

10 the outcome, but I don't think we're a party or an attomey in the proceedings.

11 THE COURT: All right. Well, since we already seem

12 to have enough folks involved in this let's keep it that way then. Very well, anything else from

anyone else on this one? All right. Thank you all for being here. I'm going to proceed on to a

Civil Protection Order case that involves a couple of the parties, but it's on an ex-parte basis at this

point. So any of you that, Mr. Borkowski has to remain, but anyone else is free to leave or remain

6 11 as you wish.

MR. YOSICK: Thank you.

MS. SILVERS: Thank you, Your Honor.

MR. TOMAN: Thank you, Your Honor.

[Hearing in recess]

60P. P 9S
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CERTIFICATE

STATE OF OHIO )

) ss.

COUNTY OF FULTON )

I, Susan Behnfeldt, Court Reporter in and for the County ofFulton, State of Ohio, do hereby

certify and depose as follows:

That the foregoingproceeding was taken by electronic recording device at the said time and

place, and recorded in due course of said proceeding;

That I am a Reporter for the Fulton County Court of Common Pleas, that the said

proceedingwas thereafter under my direction transcribed from electronic into printed transcription,

that I have compared the foregoing transcript with the electronic transcription, and that the same

constitutes a full, true, and accurate report of the proceedings which then and there took place;

I further say the above statements are true.

IN WITNESS WHEREOF, I have hereunto subscribed my hand this'May of`-1^4A002.

Susan A. Behnteldt
No^Y Publk, stat^ of

'a3Y Aammbalon Expiros 8epL i. 7Dt?.;
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IN THE COMMON PLEAS COURT FOR FIJLTON COVM, IOEQ3: 4 5

William K. Humbert, et al, ) MARY G Y P t
) CL; ftK

Plaintiffs, ) CASE NO: O1-CV-00274
)

vs. )
) JUDGE: ROBERT C. POLLEX

Jennifer M. Borkowski, et al, )
)

Defendants. )
)

DEFENDANT'S SUPPLEMENTAL ANSWER, COUNTERCLAIMS AND CROSS-
COMPLAINT AGAINST CO-DEFENDANT FREMONT INVESTMENT AND LOAN

Now comes the Defendant, A. J. Borkowski, Jr., and Answers Plaintiff's Coniplaint to

Quiet Title and states, avers, and contends as follows:

1) Defendant Borkowski, Jr., incorporates by reference, as if fiilly restated herein, the faots,

allegations, counter-claims and affirmative defenses as set forth in his Amended Answer

and Cross-Compiaint filed in this case on June 4th, 2002, and further,

2) Incorporates and adopts by reference, as if fully restated herein, the facts set forth in his

Affidavit in Support of his Supplemental Answer, Counter-Ciaims and Cross-Coniplaint

against Co-Defendant Fremont Investment and Loan (hereafter Defendant Fremont).

3) Defendant admits that the property referenced in paragraph ten (10) of Defendant

Fremont's Cross-Claim was transferred to Loyal Ebersole, but specifically denies that the

transfer was proper or legal, under Ohio's laws and common law, due to the fiaud

perpetrated on Defendant by attorney John S. Shaffer.

4) Defendant admits paragraph eleven (11) of Defendant Fremont's Cross-Claim, that the

Power of Attomey was, in fact, (more than merely) "defective", and further contends that

the same was a fraudulent, illegally created document by the actions of attorney John

1 97



Shaffer, and therefore entirely null and void for the purposes of any real estate sale or

transfer, under Ohio's laws and common law, because attorney John Shaffer knowingly,

willfully, wantonly and recklessly deceived and led Defendant Borkowski to believe it

was "perfectly legal" to sign his grandmother's name to the same, and that said attorney

Shaffer knowingly, willfully, wantonly and recklessly deceived Defendant into believing

that the pre-existing power of attorney, drawn by attorney Jack Gooding, specifically

allowed him under the circumstances to execute the succeeding power of attorney, which

was then knowingly, willfully, wantonly and recklessly used by attorney Shaffer to

fraudulently sell, transfer and convey the real estate in dispute to Plaintiff Ebersole, and

therefore the transfer is subject to rescission and reversion to Defendant under extant

Ohio laws and common law.

5) Defendant Borkowski, Jr., specifically admits paragraph twelve (12) of Defendant

Fremont's Cross-Claim, that his grandmother's Last Will and Testament made him the

sole executor of her estate and the sole majority heir to the real estate in dispute; but

denies that said transfer was fully and lawfully effected simply by her death on

November 15th, 1999, in that the fraudulent acts by attorney John S. Shaffer were

knowingly, willfully, wantonly and recklessly committed on June 19th, 1999, nrior to her

death which then preempted and prevented the lawful inheritance by operation of Ohio's

probate and other applicable laws and common law.

6) Defendant Borkowski, Jr., admits the averment of paragraph thirteen (13) of Defendant

Fremont's Cross-Claim that his grandmother, Mrs. Bertha Borkowski-Stewart is now

deceased having died on or about November 15th, 1999.

7) Defendant Borkowski, Jr., denies paragraph fourteen (14) of Defendant Fremont's Cross-

Claim in that he did not became fully and/or lawfully "vested" with title to the property in

^qoy 1172 # 98



dispute due to the knowing, willful, wanton and reckless perpetration of fraud, deceit, and

misrepresentations of attomey Shaffer and, as well, the breach of the attorney-client

contract with Mr. Shaffer, since said actions by Shaffer in effect "divested " Defendant of

his rightful inheritance before he could secure the rightful inheritance by operation of

Ohio's laws and common law.

8) Defendant Borkowski, Jr., specifically denies paragraph fifteen (15) of Defendant

Fremont's Cross-Claim that his future, conditional, and unrealized rights of inheritance

somehow "ratified" the pre-death conveyance of the disputed property to Plaintiff

Ebersole, and further contends that such a claim is made by Defendant Fremont in bad

faith and without any genuine basis in any existing Ohio laws or common law.

9) Defendant Borkowski, Jr., denies paragraph sixteen (16) of that he has no interest in the

property situated at 13613 State Route 66, Fayette, Ohio 43521.

AFFIRMATIVE DEFENSES

10) Defendant Borkowski, Jr., incorporates and adopts by reference the facts, denials,

allegations, and legal claims in paragraphs one (1) through nine (9) as if fully restated

herein and further states that: '

11) Defendant Borkowski, Jr., denies paragraph eight (8) of Defendant Fremont's

Aflirmative Defenses that it "holds a first mortgage on the property in dispute, free and

clear of any interest of [*] Defendant [Borkowski, Jr.,] pursuant to its mortgage filed with

the Fulton County Recorder on or about September 10, 2001 in "OR Book 172, Page

940," since the mortgage has been "assigned, sold, or transferred from Fremont

Investment and Loan to Fairbanks Capital Corporation, effective April 1, 2002, and

therefore lacks standing to bring any complaint, cross-claims or affirmative defenses

against Defendant unless and until it can establish by a contract document that it

3 ' + ^/



expressly agreed with Fairbanks Capital Corporation to assume the liability attached to

the mortgage prior to the assignment, sale or transfer to said corporation and agreed to

further conduct and conclude the litigation pending at the time of said sale, assignment or

transfer to Fairbanks Capital Corporation, and indemnify and hold harmless said

receiving entity. See Defendant's Exhibit "E" attached to his Affidavit in Support of this

Answer, Cross-Complaint and Cross-Claim.

12) Defendant admits paragraph nine (9) of Defendant Fremont's Affirmative Defenses that

Plaintiff Ebersole transferred the disputed property by Warranty Deed to Co-Defendant

Jennifer Borkowski, the daughter of Defendant A.J. Borkowski, Jr., but denies that it was

for fair market value.

13) Defendant herein denies paragraphs ten (10) and eleven (11) of Defendant Fremont's

Affirmative Defenses.

CROSS-COMPLAINT AND COUNTER-CLAIMS

14) Co-Defendant Fremont Investment and Loan (hereafter Fremont) willfully, wantonly and

recklessly assumed a risk in granting a mortgage to Co-Defendant Jennifer Borkowski by

failing and refusing to exercise ordinary prudence in that they failed to have performed a

full and complete title report, abstract of title or certified title research conducted so to

assure itself that the seller had genuine and valid title to the disputed property.

15) In assumption of the risk in such a willful, wanton and reckless manner, they were further

negligent, contributorily negligent and grossly negligent, when they knew or should have

known in the course of exercising ordinary care, prudence and foresight that without any

proper title search being performed and certified, that such property may have been

encumbered or otherwise ineligible for transfer due to the existence of a recorded power

4
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of attomey that the standard checklist would and should have spotted as being subject to

serious questions and further inquiry, or assume the risk of liability without the same.

16) Due to the admissions of Mr. Christopher Brooks, an officer or employee of the First

American Title Insurance Company of Cleveland, Ohio, to Defendant Borkowski, as set

forth in his accompanying affidavit, Defendant Fremont knows or could have and/or

should known by now that absolutely no title research was performed by the title

company involved in the transfer from Plaintiff Ebersole to Co-Defendant Jennifer

Borkowski, and therefore knows that liability for the failure to perform the title search

lies fully against the title company that insured the transaction.

17) Therefore, Defendant Fremont's Answer, Counter-Claims and Cross-Claims are barred

for fraud, illegality, laches, statute of frauds, waiver, deliberate bypass of valid claims,

estoppel, and are further a sham, a pretense, and frivolous in violation of Ohio Revised

Code § 2323.51, and are scandalous, indecent and designed to vex, harass and annoy

Defendant Borkowski, Jr., by putting him through needless expenditure of time, energy

and money, all of which are in violation of Ohio Civil Rule 11 and subject to immediate

sanctions upon an evidentiary hearing where further evidence can be introduced after

being obtained by discovery process.

18) Defendant Borkowski, Jr., reserves the right to further amend this Answer and Cross-

Complaint and Counter-Claims, and add any additional facts or claims as they may be

discovered should the evidence in Defendant Fremont's possession still exist and not

been destroyed. Defendant Borkowski, Jr.'s call to Mr. Christopher Brooks will in the

telephone records for the toll-free call placed as mentioned in his accompanying affidavit.

18) This court should immediately order a Warrant of Seizure of said telephone records upon

the reading of this Answer, Cross-Complaint and Counter-Claims, or issue an order

F)O T



compelling Defendant Fremont and First American Title Insurance Company of

Cleveland, Ohio, to immediately divulge these phone records.

RELIEF SOUGHT

A) Defendant Borkowski, Jr., moves this Court to dismiss Plaintiffs Complaint to Quiet

Title since they possess no valid legal title as a matter of law, and that the Court Order

that the sales of said real estate be declared null and void, ab initio, and the title thereto

be restored and reverted to the sole and exclusive possession of Defendant A. J.

Borkowski, Jr., and the estate of Mrs. Bertha Borkowski-Stewart, and that the Plaintiffs

be enjoined from any further use or sale of the same, and

B) Demands a trial by jury on all issues triable, and

C) Further prays for compensatory damages from Plaintiffs, each of them, jointly and

severally, in an amount in excess of $25,000.00, and

D) Prays for punitive, hedonic, special, EXEMPLARY and future damages in an amount in

excess of $25,000.00, and

E) That all costs and expenses incurred by Defendant in defending this action be adjudged

and taxed against the Plaintiffs, attorney John Shaffer, Co-Defendant Fremont Investment

and Loan, and First American Title Insurance Company, and

F) For such other and further relief in equity and law which the Court deems just and proper.

Respectfully submitted,

^•
ed J. ork#ski, Jr.

efendant, In Propria Persona
13613 State Route 66
Fayette, Ohio 43521
Phone: 419. 237. 2397

6
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CERTIFICATE OF SERVICE

This is to certify that a true copy of Defendant's SUPPLEMENTAL ANSWER, COUNTERCLAIMS

AND CROSS-COMPLAINT AGAINST CO-DEFENDANT FREMONT INVESTMENT AND LOAN was served

on all the parties shown below via 1st class U.S. Mail this ^ 7 day of July, 2002.

John T. Stelzer, Esq.
For Plaintiffs Humbert/Ebersole
216 South Lynn Street
Bryan, OH 43506

Kyle A. Silvers, Esq.
For Deft. Jennifer Borkowski
1776 Treniainsville Road
Toledo, OH 43613

Amber Borkowski, Deft.
13623 State Route 66
Fayette, OH 43521

Bruce Bishop, Deft.
201 South East
Belton, MO 64012

Paul H. Kennedy, Ass. Pros.
For Deft. Dennis Hales, Treasurer
123 Courthouse Plaza
Wauseon, OH 43567

Bradley P. Toman, Esq.
For Deft. Fremont Investment & Loan
1370 Ontario Street, Suite 1700
Cleveland, OH 44113

Rita Pattison, Deft.
103 Gardner Street
Fayette, OH 43521

Our Lady of Mercy, Catholic Church, Deft.
409 East Main Street
Fayette, OH 43521

7

Bbrkowski, Defendant, Pro Se
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FILED
CO(JNTY

Plaintiffs, ) CASE NO: 01-CV-00274

William K. Humbert, et al,

? L 17 Pti 3: 45

MARY GYP
IN THE COMMON PLEAS COURT FOR FULTON COU^NW, O1^1O

vs.

Jennifer M. Borkowski, et al,

Defendants.

JUDGE: ROBERT C. POLLEX

AFFIDAVIT IN SUPPORT OF SUPPLEMENTAL ANSWER AND CROSS-
COMPLAINT TO CO-DEFENDANT FREMONT INVESTMENT AND LOAN

•l

STATE OF OHIO )
SS: DEFENDANT A.J. BORKOWSKI, JR

COUNTY OF FULTON )

J. Borkowski, Jr., being first duly cautioned and sworn, deposes and states as follows:

1) After receiving a copy of Defendant Fremont Investment and Loan's Request for

extension of Time to Answer, on or about late January, 2002, I made a phone call to Mr.

Christopher F. Brooks, of the First American Title Insutance Company, using the toll-

free phone number on his letterhead which I received with the Stipulation of Extension of

Time, i.e., 800-346-OHIO (6446), Ext. 3512. I made this call between 6p.m. and

6:30p.m., only intending to leave a voice-mail message for Mr. Brooks. See Defendant's

Exhibit "A" attached.

2) During the course of this conversation Mr. Brooks stated to me, to wit: "I talked to the

title researcher and got him to admit that he did not do any research on the title on the

I ^°/^^^^^x. ,



real estate because he learned that the property had had recently been transferred and

conveyed to the new buyer."

3) Mr. Brooks went to state, "We've been burned or stuck with cases like this before where

the title researcher did not do any title research at all;" or didn't do it according the

process required by his company and the standards of the Ohio State Bar Association

regarding title research, etc.

4) He went to add, "Your case was so sloppily prepared that I'll get it thrown out of court"

5) He also stated during the conversation that, "We recently had a case similar to this that

went to the court of appeals and we lost it."

6) Mr. Brooks also said that, "Your daughter, Jennifer, needs to get in touch with her title

insurance company. They owe it to her to make legal representation for her because in

this situation they could very well have to issue a check to her for the problem that's

occurred." I,took this to mean that this is what the title insurance was supposed to cover.

7) I thereafter wrote a letter to Mr. Brooks that is attached as my Exhibit "B." It confirms

my conversation with Mr. Brooks.

8) I also sent Mr. Brooks another letter'on February 15, 2002, wherein I informed him that

after speaking to Mr. Kevin Williams of the Office of the Ohio Supreme Court

Disciplinary Counsel that Mr. Williams said it was "OK" for any of the attomeys

involved with the title complaint to call him about anything they knew that could be

helpful. The letter also advises Mr. Brooks that I was to meet with Mr. Williams on

February 25, 2002, to prepare for depositions February 28, 2002, in the attorney

misconduct complaint against Mr. John Shaffer. See Defendant's Exhibit "C", attached.

2
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9) Thereafter, Mr. Brooks apparently referred the matter to attorney Bradley P. Toman, of

the Law offices of McFadden & Associates Co., L.P.A., in Cleveland, Ohio.

10) Attached are letters I received from Mr. Toman regarding this matter which are dated

March 12, 2002, and June 7, 2002, and are marked as Defendant's Exhibits "D°°.

11) I fiurther add that I had spoken to a female employee of the Disciplinary Counsel's Office

and she informed me in our conversation that, "Yes, it is true that there are about ten (10)

mandatory points of examination that a title researchers must perform when doing their

research on powers of attorney recorded relating to real estate sales and/or transfers."

12) Finally, I only received from my daughter and co-defendant in this matter the attached

letter, marked as Defendant's Exhibit "E", which is from Defendant Fremont Investment

and Loan that advises her that her mortgage has been "assigned, sold, or transferred from

Fremont Investment & Loan to Fairbanks Capital Corp., effective April 1, 2002.

FURTHER AFFIANT-RELATOR SAYS NOTHING.

Respectfully submitted,

A(fJ. Borkowski, Jr., Pro Se
Defendant- Cross-Complainant

JURAT OF A NOTARY PUBLIC

Before me, a notary public in and for the state of Ohio, appeared the above-signed, A. J.
Borkowski, by me identified to be one and the same, who then subscribed his signature and made
solemn affumation that the facts alleged in his Affidavit in Support of his Supplemental Answer
and Cross-Complaint are true and correct to the best of his knowledge, information, memory,
and belief, and upon his information and belief, he believes the same to be true, that they are
made in good faith, and are his voluntary acts and deeds.

Dated q' ttu
Notaa Public

^xp res j u(y ^, A 00'1
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CERTIFICATE OF SERVICE

This is to certify that a true copy of Defendant's Affidavit in Support of his Supplemental

Answer and Cross-complaint was served on all the parties shown below via lst class U.S. Mail

this 17th day of July, 2002.

John T. Stelzer, Esq.
For Plaintiffs Humbert/Ebersole
216 South Lynn Street
Bryan, OH 43506

Kyle A. Silvers, Esq.
For Deft. Jennifer Borkowski
1776 Tremainsville Road
Toledo, OH 43613

Amber Borkowski, Deft.
13623 State Route 66
Fayette, OH 43521

Bruce Bishop, Deft.
201 South East
Belton, MO 64012

Paul H. Kennedy, Ass. Pros.
For Deft. Dennis Hales, Treasurer
123 Courthouse Plaza
Wauseon, OH 43567

Bradley P. Toman, Esq.
For Deft. Fremont Investment & Loan
1370 Ontario Street, Suite 1700
Cleveland, OH 44113

Rita Pattison, Deft.
103 Gardner Street
Fayette, OH 43521

Our Lady of Mercy, Catholic Church, Deft.
409 East Main Street
Fayette, OH 43521

J. Borkowski, Def dant, Pro Se

A ,n,t , ^ ^^ ^
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First American Title Insurance Company
IMG CENTER • 1360 EAST 9TI3 STREET • CLEVELAND. OlIIO • 44114-1720

(216) 802-3400 • (800) 346-OHIO • FAX 1215) 802-3491

J.uluary 1 1, 2002

Fulton County Court of Common Pleas
Clerk of Courts
203 Cottrthouse
2l0 S. Fulton Street
Wauseon, Ohio 43567

Re: Humbert. et al. vs. Borkowski, et al.
Case No. O1CV 274

TO THE CLERK OF COURTS:

Enclosed please find the original and one (1) copy of an agreed Stipulation of Extension
of Time.

Please file the original and return a time-stamped copy of the document in the enclosed
self-addressed stamped envelope provided.

Th.mk you for your assistance.

Very truly yours,

- 1^

Christopher F. Brooks
Counsel

CFB/Ils
Enclosures

cc: All Counsel/Parties of Record



February 06, 2002

A.J. Borkowski
13613 StateRoute 66
Fayette, Ohio 43521
(419) 237-2329

Re: Fulton County Case No. 01CV274

Dear Christopher F. Brooks:

Thank you for the telephone conversation we had on 02-05-2002. Also enclosed are
copies of the answer I filed so far, including mine, which you as an attorney will dislike.
And a copy of J.T. Stelzer's other complaint filed. Look it over and you will see what we
talked about. I gave Jennifer the information about Stewart Title Insurance and also about
Mortgage Quest Inc., 226 S. Reynolds Rd. (419) 536-7650, and Ohio Title who originally
handled the title work for Jennifer.

Let's keep between us what we talked about. I only told Jennifer "we talked." Also
you're the only attomey that has suggested the same thing as been highly suggested. And
Mr. Shafer's uncle, Mr. Wayne Shaffer, from same office, was at least a year ago the
president of the local bar association. You have idea what I'm up against.

Looking forward to meeting you or the attorney that is going to handle this for the bank.
Also, I'd like Referral to an attomey from that direction. I do not have any faith in
attorneys in this area. I hope you understand. If I can further assist, please call me.

Very truly yours,

A. J. Borkowski Jr.

cxh%b) r
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February 15, 2002

A.J. Borkowski
13613 SR. 66
Fayette, OH. 43521
(419) 237-2397

Christopher F. Brooks
First American Title Insurance Company
IMG Center
1360 East 9TH Street
Cleveland, OH. 44114-3491

Re: Office of the Supreme Court Disciplinary Case

Dear Mr. Brooks:

Mr. Williams of the Office of the Disciplinary Counsel suggested that was OK for any of
the attorneys involved with title complaint regarding Mr. Shaffer or Mr. Gooding to call
him. I meet with him again on 02-25-02 for a deposition hearing in the near future.

Also exhibit F enclosed has no Probate Division Stamp.

Very truly yours,

A.J. Borkowski

,E,xhi.bi7`
C.
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Law O^'sces of

^ M c Eadden
and Associates Co., L.P.A. TeL• (216) 622-0850

ffir (216) 622-0854

1370 OntarfoSTmet Donald P. McFadden
Suite 1700 Bmdley P. Toman

Qevefand, OH 44173-I726 David A. Weeburg
wa.w.mcfaddenaxdassoc(ates.com Amelia A Bower

June 7, 2002

A. J. Borkowski
13613 State Route 66
Fayette, Ohio 4355

Re: Humbert v. Borkowski, Fremont Investment & Loan
Fulton Cty. No. 01 CV00274
Claim No. 02M-01027-521

Dear Mr. Borkowski,

Enclosed again is a quit-claim deed transferring your interest in the 10487 County Road 4, Lot
27, Swanton, Ohio property to your daughter Jennifer Borkowski. The quit-claim deed should
clear up any problem with Jennifer's title the property. Please execute the deed in the presence
of a Notary Public and return the same to me so that we may conclude the portion of the case
regarding Jennifer and the 10487 County Road 4 property.

Please call if you would like to further discuss this matter. Thank you.

cc: Chris Brooks

O^,^X l' ,/^.^



Law Offices of

McFadden &Associates Co., L.P.A.
1370 Ontario Street, Suite 1700

Cleneland, OIf 441I3-I 7'26

Donald P. McFadden M. 2I6.622.0850
Bradley P. 7ioman Fax: 226.622.0854
DauldA. Freeburg
Amelia A. Bower

March 12, 2002

A. J. Borkowski
13613 State Route 66
Fayette, Ohio 4355

Re: Humbert v. Borkowski, Fremont Investment & Loan
Fulton Cty. No. 01CV00274
Claim No. 02M-01027-521

Dear Mr. Borkowski,

Pursuant to our telephone conversation, enclosed is a quit-claim deed transferring your interest in
the 10487 County Road 4, Lot 27, Swanton, Ohio property to Jennifer Borkowski. I spoke with
Jennifer's attorney who agreed that the quit claim deed should clear up Jennifer's title to the
property. Please execute the deed in the presence of a Notary Public and return the same to me
in the enclosed self addressed stamped envelope. Most banks will have a notary wlio can
notarize your signature.

The deed lists your marital status as single. If you are married, please call my office with your
Spouse's name so that 1 can send you a revised copy of the Deed as she will have to sign to
Release Dower. `

Please call if you would like to further discuss this matter. Thank you.

cc: Chris Brooks



FREMQNT
INVESTMENT 8 LOAN

March 15, 2002

JENNIFER BORKOWSKI
13613 STATE ROUTE 66
FAYETTE 0H 43521

Re: Loan Number: 5000029429
Property Address: 13613 STATE ROUTE 66

FAYETTE OH 43521

NOTICE OF ASSIGNMENT,SALE,OR TRANSFER OF SERVICING RIGHTS

714283l05.fis

You are hereby notified that the servicing of your first mortgage loan,

that is, the right to collect payments from you, has been assigned,
sold, or transferred from Fremont Investment & Loan to Fairbarlks

Capital Corp., effective April 1, 2002.

The assignment,sale or transfer of the servicing of your first mortgage

loan does not affect any term or condition of the mortgage instruments,

other than terms directly related to the servicing of your loan.

Except in limited circumstances, the law requires that your present
servicer send you this notice no later than 15 days before the
effective date of transfer or at closing. Your new servicer must also
send you this notice no later than 15 days after this effective date
or at closing.

Your present servicer is Fremont Investment & Loan. If you have
any questions relating to the transfer of servicing from your present

servicer, call the Customer Service Center between 8:30 a.m. and

5:00 p.m., PST, Monday through Friday. The number is (800) 776-7511.

This is a toll free number.

Your new servicer is Fairbanks Capital Corp.
The business address for your new servicer is:
P.O. Box 1900, Hatboro, PA 19040.

The payment address for your new servicer is:
Remittance Processing
P.O. Box 79157, Phoenix, AZ 85062-9157

If you have any questions relating to the transfer of servicing to your
your new servicer,- call the Fairbanks Capital Corp. Customer Service
Department toil free at (800) 258-2602, between 7:00 a.m. to 8:00 p.m.,

Et:T, Monday through Firday and Saturday between 8:00 a.m. to 5:00 p.m. Al

(Over)
175 NoRTe RIveRVIBW D RIV6 I ANhNEIM, CA 9 2R0R

MrMbn FDlC ( Smd,x nvmllmnm dw I937



^ FREMONT
INVESTMENT & LOAN

(continued)

The date that your present servicer will stop accepting payments from
you is March 30, 2002. The date your new servicer will start

accepting payments from you is April 1, 2002. Send all payments

due on or after that date to your new servicer. Any automatic drafting,

ACH service will also be cancelled as of March 30, 2002. If you are

interested in setting up this automatic draft/ACH method with your
new servicer, please contact the Customer Service Department after the

transfer date.

You should be aware of the following information, which is set out in
more detail in Section 6 of RESPA (12 U.S.C. 2605):

During the 60-day period following the effective date of the transfer
of the loan servicing, a loan payment received by your old servicer
before its due date may not be treated by the new loan servicer as
late, and a late fee may not be imposed upon you.

Section 6 of RESPA (12 U.S.C.2605) gives certain consumer rights. If
you send a"qualified written request" to your servicer concerning the

servicing of your loan, your servicer must provide you with a written
acknowledgment within 20 business days of receipt of your request.
A"cualified written request" is a written correspondence, other than

notice on a payment coupon or other payment medium supplied by the

servicer, which includes your name and account number, and the reason

for the request.

Not later than 60 Business Days after receiving your request, your

Servicer must make appropriate corrections to your account and must

provide you with a written clarification regarding any dispute.

During this 60 Business Day period, your Servicer may not provide

information to a consumer reporting agency concerning any overdue

payment related to such period or qualified written request. However,

this does not prevent the §ervicer froan initiating foreclosure if
proper grounds exist under the mortgage documents.

A Business Day is a day on which the offices of the business entity
are open to the public for carrying on substantially all of its
business functions.

Section 6 of RESPA also provides for damages and costs for individuals
or classes of individuals in circumstances where servicers are shown
to have violated the requirements of the Section. You should seek
legal advice if you believe your rights have been violated.

Sincerely,

Fremont Investment & Loan

[GOODBYE2P/DOC819/9/Rev.03/15/02]
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First American Title Insurance Company
IMG CENTER • 1360 EAST 9TH STREET • CLEVELAND, OHIO • 44114-1720

12167 802-3400 • (800) 346-OHIO • FAX (2161 802-3491

ct ,u-t i.(.. ^y^ 6-- 6`l y6

January 11, 2002

Fulton County Cow-t of Common Pleas

Clerk of Courts
203 Cout-tltouse
210 S. Fulton Street
Wauseon, Ohio 43567

Re: Humbert. et al. vs. Borkowski et al.
Case No. O1CV 274

TO THE CLERK OF COURTS:

/, 11: c'7__

Enclosed please find the original and one (1) copy of an agreed Stipulation of Extension
of Time.

Please file the original and return a time-stamped copy of the document in the enclosed
self-addressed stamped envelope provided.

Thank you for your assistance.

Very truly yours,

Cliristopher F. Brooks
Counsel

CFB/Ils
Enclostnres

M All Counsel/Parties of Record
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11Oliver_hol meslten_perce ntICllentslM IDLANDIHum bert v. Borkowskllmtn.dis m iss
August 1, 2002

IN THE COURT OF COMMON PLEAS
FULTON COUNTY, OHIO

WILLIAM K. HUMBERT, et al.

Plaintiff

vs.

JENNIFER M. BORKOWSKI, et al.

Defendants

Case No: 01 CV274

JUDGE ROBERT C. POLLEX

DEFENDANT FREMONT INVESTMENT
ANDIOAN MOTION TO
STRIKElDISMISS CROSS-CLAIM OF
A.J. BORKOWSKI AGAINST
FREMONT INVESTMENT AND LOA1J

)
)

The Cross-claim of A.J. Borkowski should be dismissed. The Cross-claim

in addition to setting forth no cognizable claim against Fremont Investment and Loan was

fled out of rule and without leave of Court.

The Defendant Fremont Investment and Loan filed its Cross-claim against A.J.

Borkowski on February 13, 2002. The Defendant Borkowski did not attempt to file his own

Cross-claim against Fremont Investment and Loan until July 17, 2002. No Motion for

Leave to file Cross-claim was filed. No reason was given for the failure to file the Cross-

claim for over five months.

V/^
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WHEREFORE, the Cross-claim of A.J. Borkowski against Fremont Investment and

Loan should be stricken from the record and/or dismissed. The Cross-claim was filed out

of rule and without leave. The Cross-claim sets forth absolutely no cognizable claim

against Fremont Investment and Loan.

Respectfully submitted,

McFADDEN & ASSOCIATES CO., L.P.A.

Bradley P. Toman (0042720)
1370 Ontario Street
Suite 1700
Cleveland, Ohio 44113
(216) 622-0850
Attorney for Defendant Fremont Investment

2 fiffX,p ll ^



CERTIFICATE OF SERVICE

A copy of the foregoing has been served this day of • 1.., ,: ^

2002 by regular mail.

A.J. Borkowski, Jr.
13613 State Route 66
Fayette, Ohio 43521

John T. Stelzer
216 S. Lynn Street
Bryan, Ohio 43506

Amber Borkowski
13613 State Route 66
Fayette, Ohio 43521

Kyle A. Silvers
1776 Tremainsville Road
Toledo, Ohio 43613

Bruce Bishop
201 South East
Belton, MO 64012

Our Lady of Mercy Catholic Church
409 East Main Street
Fayette, Ohio 43521

Rita Pattison
103 Gardner Street
Fayette, Ohio 43521

Dennis Hales, Treasurer
Fulton County
215 South Fulton Street
Wauseon, Ohio 43567

Sky Bank-Mid-Am Region
102 West Main Street
Fayette, Ohio 43521

„McFADDEN & ASSOCIATES CO., L.P.A.

Bradley P. Toman (0042720)
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IN THE COURT OF COMMON PLEAS OF FULTON COUNTY, OHIO

William K. Humbert, et al., Case No. 01-CV-274

Plaintiffs,

vs.

Jennifer M. Borkowski, et al.,

Defendants.

JUDGMENT ENTRY AND
ORDER ON,MOTIONS

Judge Robert C. Pollex
(Sitting by Assignment)

This cause is before this Court on various motions filed by the parties. The Court

has reviewed the motions, responses, reply briefs and the law, and hereby finds as

follows:

IT IS THEREFORE ORDERED, ADJUDGED AND DECREED, that the Motions'

as set forth below are ruled as follows:

Defendant A.J. Borkowski's Motivn to Vacate Judgment Entry of June 11, 2002,

be, and hereby is, GRANTED, as service was not in a paper of general circulation.

\v^ Defendant Fremont Investment & Loan's Motion to Strike/Dismiss Cross-Cfaim

filed by Defendant A.J. Borkowski be, and hereby is, GRANTED.

Defendant Fremont Investment & Loan's Motion to Strike document entitled

Suggestion on How to End Case as filed by Defendant A.J. Borkowski be, and hereby

is, GRANTED.

Defendant A.J. Borkowski's Motion to Dismiss Plaintiffs'.Corpplaint be, and

hereby is, DENIED.

Defendant A.J. Borkowski's Motion to Disqualify Plaintiffs' Counsel be, and

hereby is; DENIED.

FILED
FIILTON COUNTY
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Defendant Fremont Investment and Loan's Motion for Default Judgment on its

Cross-Claim against Defendant A.J. Borkowski be, and hereby is, DENIED.

Defendant A.J. Borkowski's Motion for Temporary Restraining Order be, and

hereby is, DENIED.

Defendant A.J. Borkowski's Motion for Protective Order be, and hereby is,

DENIED.

Defendant A.J. Borkowski's Motion for Preliminary Injunction be, and hereby is,

DENIED.

Defendant A.J. Borkowski's Verified Complaint for Temporary Restraining

Order/Preliminary Injunction/Permanent Injunction be, and hereby is, DISMISSED.

Defendant A.J. Borkowski's Motion to Strike all Pleadings/Motions as filed by

Defendant Fremont Investment & Loan be, and hereby is, DENIED.

Defendant A.J. Borkowski's Motion for Findings of Fact be, and hereby is,

DENIED.

Defendant A.J. Borkowski's Supplemental Motion to Disqualify Plaintiffs' Counsel

be, and hereby-is, DENIED.

Defendant Jennifer Borkowski's Motion in Limine be, and hereby is, DENIED.

Plaintiffs' Motion to Strike Defendant A.J. Borkowski's Notice of Filing Transcript

be, and hereby is, DENIED.

Defendant Fremont Investment & Loan's Motion to Strike Defendant A.J.

Borkowski's Motion for Leave to File Answer to Cross-Claim be, and hereby is,

DENIED.

The Motions for Summary Judgment as filed by Plaintiffs, by Defendant Fremont

Investment & Loan and by Defendant Jennifer Borkowski, are taken under advisement.

xc: J.T. Stelzer, Esq./Kirk Yosick, Esq. Bradley Toman, Esq.
Kyle Silvers, Esq. A.J. Borkowski
Paul Kennedy, Esq. Amber (oONNerved

Mary Gype, Clerk

2 By
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HAINES v. KERNER ET AL.

No. 70-5025

SUPREME COURT OF THE UNITED STATES

404 U.S. 519; 92 S. Ct. 594; 30 L. Ed. 2d 652; 1972 U.S. LEXIS 99; 16 Fed. R. Serv. 2d (Callaghan) i

December 6, 1971, Argued
January 13, 1972, Decided

PRIOR HISTORY:

CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR THE SEVENTH CIRCUIT.

DISPOSITION: 427 F.2d 71, reversed and remanded.

SUMMARY: An Illinois State Penitentiary inmate sued state officials pro se in the United States District Court
for the Eastern District of Illinois, seeking damages for a deprivation of his civil rights and alleging (1) a
denial of due process in the steps leading to his solitary confinement and (2) physical injuries suffered while
in solitary confinement. The District Court dismissed the complaint for failure to state a claim upon which
relief could be granted, and the United States Court of Appeals for the Seventh Clrcuit affirmed (427 F2d 71).

On certiorari, the United States Supreme Court reversed. In a per curiam opinion, expressing the unanimous
views of the court, it was held that since it did not appear beyond doubt that the inmate could prove no set of
facts in support of his claim which would entitle him to relief, he was entitled to an opportunity to offer proof.

Powell and Rehnquist, JJ., did not participate.

LAWYERS' EDITION HEADNOTES:

[***LEdHN1]
PLEADING §130
pro se complaint --
Headnote: [1]

The United States Supreme Court holds allegations of a pro se complaint to less stringent standards than
formal pleadings drafted by lawyers.

[***LEdHN2]
PLEADING §130
failure to state a claim --
Headnote: [2]

A complaint should not be dismissed for failure to state a claim unless it appears beyond doubt that the
plaintiff can prove no set of facts in support of his claim which would entitle him to relief.

[***LEdHN3] *X. /,°/,;/
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RIGHTS §10
PLEADING §179
solitary confinement --
Headnote: [3]

In a suit under 42 USC 1983, which gives a right of action for the deprivation of civil rights under color of
state law, a state penitentiary inmate is entitled to an opportunity to offer proof under his pro se allegations
that he was denied due process In the steps leading to his solitary confinement and that in solitary
confinement he was forced to sleep on the floor of a cell with only blankets, which aggravated a pre-existing
foot injury and a circulatory ailment.

SYLLABUSd Prisoner's pro se complaint seeking to recover damages for claimed physical injuries and
deprivation of rights in Imposing disciplinary confinement should not have been dismissed without affording
him the opportunity to present evidence on his claims.

COUNSEL: Stanley A. Bass, by appointment of the Court, 401 U.S. 1008, argued the cause for petitioner.
With him on the briefs were Jack Greenberg, James M. Nabrit III, William B. Turner, Alice Daniel, and Max
Stern.

Warren K. Smoot, Assistant Attorney General of Illinois, argued the cause for respondents pro hac vice. With
him on the brief were William J. Scott, Attorney General, Joei M. Flaum, First Assistant Attorney General, and
James B. Zagel, Morton E. Friedman, and Jayne A. Carr, Assistant Attorneys General.

Briefs of amici curiae were filed by Charles H. Baron for Boston College Center for Corrections and the Law,
and by Julian Tepper and Marshall J. Hartman for the National Law Office of the National Legal Aid and
Defender Assn.

OPINION BY: PER CURIAM

OPINION: [*519] Petitioner, an inmate at the Illinois State Penitentiary, Menard, Illinois, commenced this
action against the Governor of Illinois and other state officers and prison officials under the Civil Rights Act of
1871, 17 Stat. 13, 42 U. S. C. § 1983, and 28 U. S. C. § 1343 (3), seeking to recover damages for claimed
injuries and deprivation of rights while incarcerated under a judgmerit not challenged here. [*520]
Petitioner's pro se complaint was premised on alleged action of prison officials placing him in solitary
confinement as a disciplinary measure after he had struck another inmate on the head with a shovel following
a verbal altercation. The assault by petitioner on another inmate is not denied. Petitioner's pro se complaint
included general allegations of physical injuries suffered while in disciplinary confinement and denial of due
process in the steps leading to that confinement. The claimed physical suffering was aggravation of a pre-
existing foot injury and a circulatory ailment caused by forcing him to sieep on the floor of his cell with only
blankets.

The District Court granted respondents' motion under Rule 12 (b)(6) of the Federal Rules of Civil Procedure to
dismiss the complaint for failure to state a claim upon which relief could be granted, suggesting that only
under exceptional circumstances should courts inquire into the internal operations of state penitentiaries and
concluding that petitioner had failed to show a deprivation of federally protected rights. The Court of Appeals
affirmed, emphasizing that prison officials are vested with "wide discretion" in disciplinary matters. We
granted certiorari and appointed [***654] counsel to represent petitioner. The only issue now before us is
petitioner's contention that the District Court erred in dismissing his pro se complaint without allowing him to
present evidence on his claims.

[***LEdHR1] [1] [***LEdHR2] [2]Whatever may be the limits on the scope of inquiry of courts into the
internal administration of prisons, allegations such as those asserted by petitioner, [**596] however
inartfully pleaded, are sufficient to call for the opportunity to offer supporting evidence. We cannot say with
assurance that under the allegations of the pro se complaint, which we hold to less stringent standards than
formal pleadings drafted by lawyers, it appears [*521] "beyond doubt that the plaintiff can prove no set of
facts in support of his claim which would entitle him to relief." Conley v. Gibson, 355 U.S. 41, 45-46 (1957).
See Dioguardi v. Durning, 139 F.2d 774 (CA2 1944).

[***LEdHR3] [3]Accordingly, although we intimate no view whatever on the merits of petitioner's
allegations, we conclude that he is entitled to an opportunity to offer proof. The judgment is reversed and the
case Is remanded for further proceedings consistent herewith.
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Reversed and remanded.

MR. JUSTICE POWELL'and MR. JUSTICE REHNQUIST took no part in the consideration or decision of this case.
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