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STATEMENT OF THE CASE

On September 20, 2005, a Cuyahoga County Grand Jury returned a single count
indictment against ‘dﬁfen‘da.nf-appéllant Vincent Colon, charging.thaf he:. -
[D]id, in attempting or committing a theft offense, as defined in Section 2913.01°

of the Revised Code, or in fleeing immediately after the attempt or offense upon
Samuel Woodie, inflict, attempt to inflict, or threaten to inflict physical harm on .

Samuel Woodie

This indictment purported to charge the offense of robbery, R.C. 2911.02(A)(2). Mr. Colon pled

not guilty and proceeded td trial.
At the close of the evidencé, the trial court instructed the jury on the elements of robbery,
R.C. § 2911.02(A)(2), and summarized the clements as:
() (@ Attempt or commit theft offense, or
(b)  Flee immediately after the é.ttempt or offense

(2)  While inflicting, or attempting to inflict, or threatening to inflict, physical
harm on another.

On November 18, 2005, a jury found Colon guilty as charged in the indictment. The trial court
proceeded immediately to sentencing and imposed a seven-year term of imprisonment.

Mr. Colon filed a timely appeal with the Eighth District Court of Appeals. His fifth

assignment of error stated as follows:!

Appellant’s state constitutional right to a grand jury indictment and state and
federal constitutional rights to due process were violated when his indictment

omitted an element of the offense.

' Colon’s sixth and seventh assignments of error raised related issues regarding the trial
court’s failure to instruct the jury on all of the elements of aggravated robbery and trial
counsel’s ineffectiveness in failing to challenge the defective indictment and deficient

jury instructions.



On October 12, 2006, the Eighth District affirmed Mr. Colon’s conviction, vacated his sentence,
and remanded the case for a new sentencing hearing on the authority of State v. Foster (2006),
109 Ohio St.3d 1. State v. Colon, Cuyahoga App. No. 87499, 2006 Ohib 5335. |

On October 20, 2006, Mr. Colon filed a motion to certify a conflict with the Eighth
District baseci on its resolution of his fifth assiQMent of error. After the Eighth District granted
the motion and eertified the conflict, Mr. Colon filed a notice df certified conflict with this Court.
State v. Coloﬁ, Case No. 2006-2139. | While his notice of certified conflict was still pending with
this Court, he also filed memorandum in support of jurisdiction, raising seven propositions of
law. State v. Colon, Case No. 2006-2250.

On February 28, 2007, this Court deterrﬁined that a conflict existed and ordered briefing

on the following issue:

Where an indictment fails to charge the mens rea element of the crime, and the
defendant fails to raise that issue in the trial court, has the defendant waived the
defect in the indictment?

That same day, this Court also accepted Mr. Colon’s discretionary appeal to address the

following proposition of law raised by his jurisdictional memorandum:

‘ Proposition of Law VI: An indictment which fails to include an essential element
is fatally defective, is voidable for lack of subject matter jurisdiction or for the
failure to charge an offense, and may be challenged for the first tirne on appeal.

Because the certified conflict and proposition of law are interrelated, this Court ordered

consolidated briefing on the issue raised by each.’

Mr. Colon’s consolidated merit brief follows.

2 In his fifth and seventh propositions of law, Mr. Colon raised two related issues regarding the
sufficiency of the jury instructions and-the effectiveness of his counsel due to his failure to object
to the defective indictment and the inaccurate jury instructions. This Court declined to accept

Colon’s appeal on those issues.



STATEMENT OF FACTS

Mr. Colon’s conviction is based on his alleged attempt to take Samuel Woodie’s wallet
on September 8, 2005, an incident which involved Colon, Woodie, Colon’s aunt Jenny Harris,
and Ms. Harris® son J eronn Powell. Although the witnesses offer varying and often directly
competing versions of the events, it is not disputed that, when the police arrived on the scene, the
defendant did not have Mr. Woodie’s wallet and the defendant, and not the alleged victim, had
been severely beaten.

Vincent Colon testified that, on September 8, 2005, he went to his aunt Jenny Harris’s
home to start a pre-arranged painting job.> (Tr. at 326-30). Ms. Harris did not have the $100 she
had agreed to pay for the work, and so she told Colon to go to Mr. Woodie’s house and ask to
borrow $100 for her.* (Tr. at 330-31). Reluctantly, Colon did as his aunt suggested. (Tr. at 330-
31). When Colon asked to borrow the money, Mr. Woodie responded: “Hold on. Let me come
out and check with her and see what’s going on.” (Tr. at 331-32). The basis for the charge in this
case turns on a five to seven minute time period after Woodie and Colon arrived at Ms. Harris’
home. (Tr. at 228).

A. Testimony about the Incident

1. State’s Witnesses

Ms. Harris testified that, affer she opened the door and greeted Woodie and Colon, Colon

* The previous evening Mr. Colon returned a table saw which his aunt had borrowed from her
neighbor, Samuel Woodie. (Tr. at 328). Mr. Woodie claims that Colon also asked to borrow
money for his aunt; Colon denies that claim. (Tr. at 163, 176, 328, and 336).

* Ms. Harris denies borrowing money from Woodie. (Tr. at 214).



grabbed Mr, Woodie’s pants pocket.” (Tr. at 209 and 220). Mr. Woodie and Ms. Harris then
reached for the same pocket as well. (Tr. at 210). With all three holding on to the same pocket, -
everyone “went down to the ground.” (Tr. at 211).- Although Mr. Woodie claimed at trial that
Colon “threw [him] to the ground,” (Tr. at 171), he did not include that allegation in his
statement to the police and Ms, Harris directly contradicted that assertion, testifying that Colon
did not throw Woodie to the ground, (Tr. at 221).

At some poiﬁt, while Woodie was still on the ground, his pants ripped and his wallet fell
to the ground. (Tr. at 173 and 213). According to Mr. Woodie, he picked his wallet up off the
ground after he stood up and put it back in his pants. (Tr. at 174). Unlike Woodie, who claims
that he never lost control of his wallet except for a brief time when it was on the ground, Ms.
Harris testified that Colon, not Woodie, first picked up the wallet and had it in Colon’s pants
until she grabbed it back from him and gave it back to Woodie. (Tr. at 178, 213, 247, and 258).

In any case, while Harris, Colon, and Woodie were on the ground, Jeronn Powell, Ms.

Harris’s 17 year-old son, came out of the house and jumped on Colon’s back. (Tr. at 213, 245-

at 247 and 259) At this point, Jeronn Powell had Colon restrarned on the ground and had the
matter under control. (Tr. at 222-23).

2. Colon’s Testimony

Although Mr. Colon acknowledges that a struggle ensued that morning, he testified that

he never touched Mr. Woodie, never reached for or possessed Mr. Woodie’s wallet, and did not

* Contrary to Ms. Harris’s testimony, Mr. Woodie claims that Colon grabbed his pocket before
Ms. Harris opened the door. (Tr. at 165).

46 and 261) Jeronn Powell separated the others, after whlch Wood1e and Harris stood up (Tr -



rip Mr. Woodie’s pants.® (Tr. at 335-37). According to Colon, when they reached Ms. Harris’

home that morning, Mr. Woodie asked to have a moment alone with Ms. Harris, and Colon took
a seat on the back porch. (Tr. at 332). Shortly thereafter, Colon heard Harris and Woodie
arguing over money and he intervened. (Tr. at 332-33). Ms. Harris then grabbed Colon to
prevent the situation from escalating. (Tr. at 333). When she did so, all three people lost their
balance and fell io the ground. (Tr. at 333). As Colon started to get up, Ms. Harris® son, Jeronn,
came out of the house and tackled him. (Tr. at 334).

B. Aftermath

With Colon restrained on the ground, Woodie walked about 30 feet away, picked up a
brick, and walked back towards the restrained Colon. (Tr. at 214 and 224). Ignoring Colon’s
pleas, Mr. Woodie testified that he “took care” of Colon by “pound[ing]- him on the head twice
with [the brick].” (Tr. at 165 and 179). Both Ms. Harris and her son testified that Mr. Colon was
“defenseless” both times Mr. Wr)odie hit him with the brick. (Tr. at 214, 230, and 256).
Cleveland police saw Woodie hit Colon twice with the brick and, concerned that the beating was

gomg to contmue ordered Woodle at gunpomt to drop the brrck (Tr at 173 182 191 93 214

227, 256, 263-64, 272-74, and 276). Because Mr. Colon had lost a Slgmficant amount of blood ”
and was unconscious, he was transported to the hospital for medical treatment. (Tr. at 190-91,
264, and 276).

For his part, Mr. Woodie testified that his elbows and knees got “scarred up from
scuffing on the concrete and asphalt” and that his hip was sore but not bruised. (Tr. at 167 and

171). Notwithstanding these claims, Mr. Woodie did not receive any medical treatment for the

-alleged injuries and the police report does not refer to any injuries suffered by Woodie. (Tr. at

¢ Colon explained that when he first regained consciousness he could not remember anything, but



. 185 and 289). Moreover, only two pictures were taken of Mr. Woodie, both of his left elbow,
and neither showed any blood. (Exs. 4 and 4A). These pictures only portrayed a dusty white

substance on his elbow.

LAW AND ARGUMENT

Certified Question: Where an indictment fails to charge the mens rea element of the crime, and
the defendant fails to raise that issue in the trial court, has the defendant waived the defect inthe

indiciment?

Proposition of Law VI: An indictment which fails to include an essential element is fatally
defective, is voidable for lack of subject matter jurisdiction or for the failure to charge an
offense, and may be challenged for the first time on appeal.

‘Summary of Argument

The certified question before this Court and Mr. Colon’s sixth propositioh'of law are
intimately related as the proposition of law constitutes Colon’s answer to the certified question,
To resolve the issues presented by this case, this Court must determine the following: 1) Did
Colon’s indictment omit essential elements of robbery?; 2) Did those omissions render the
indictment defective; and 3) Can Colon challenge the defect for the first time on appeal?

: For reasons dlscussed in detaﬂ below thls Court should answer * yes * to each question and

reverse Colon’s conviction.

The first two questions are preliminary in nature and can be resolved by reference to
well-established precedent. The final question—whether a defendant can challenge, for the first
time on appeal, an indictment that fails state all the essential elements of an offense——is the key
issue before this Court. With respect to that question, this Court should hold that an indictment
that fails to allege all the essential elements of an offense can be challenged for the first time on

direct appeal because such an indictment fails to charge an offense and is voidable for lack of

that his memory returned completely over time. (Tr. at 335 and 343).



subject matter jurisdiction. Such a conclusion is consistent with this Court’s precedent, adheres
to Crim. R. 12(C)(2), and is necessary to.adequately protect a criminal defendant’s fundamental
rights to face only those charges presented to and found by a grand jury and to receive notice of
all the essential elements of the crime charged. When, as here, a defendant is not properly
charged with an offense, any subsequent conviction based on that fundamentally flawed
indictment requires feversél,' even if the eﬁor is raised for the first time on direct appeal.

Al Colon’s Indictment Omitted qu Essential Elemients of Robbery.

Mr. Colon was purbortedly chérged wi.trh‘ro.bbery in violation of R.C. 2911.02(A)(2). .

R.C. 2911.02(A) provides, in pertinent part, that:

(A) No person, in attempting or committing a theft offense or in fleeing immediately
after the attempt or offense, shall do any of the following:

* % %
(2) Inflict, attempt to inflict, or threaten to inflict physical harm.
R ;

As noted by the Eighth District, this crime is comprised of four basic elements, consisting of two

a "'"”':*cﬁﬁiﬁiiiéiﬁbﬁS;Of'an;a?:ms"r‘e‘a"and-a'-mens-'rea:;-@pinion"Below at Y17 and-19-20-While the- -

robbery statute “makes no mention of the degree of culpability required,” courts have judicially
interpreted requisite mental states for the crime of robbery. State v. Crawford (1983), 10 Ohio |
App. 3d 207, 208, |

First, the State must prove, beyond a reasonable doubt, that the defendant knowingly
committed or attempted to commit a‘theﬂ offensé. State v. McSwain (1992), 79 Ohio App. 3d
600, 606; Crawford (1983), 10 Ohio App. 3d 207, paragraph one of the syllabus. By requiring
the commissidn {or ﬁttempt) of “a theft offense,” ther robbery statute implicitly “incorporates the

“knowingly’ standard of culpability from the theft statute.” McSwain, 79 Ohio App. 3d at 606. -




Second, the State must prove, beyond a reasonable doubt, that the defendant recklessly
inflicted, attempted to inflict, or threatened to inflict physical harm. MeSwain, 79 Ohio App. 3d
at 606; Crawford, 10 Ohio App. 3d at paragraph one of the syllabus and 209 (construing the
requisite mental state in the context of aggravated robbery, R.C. 2911.01(A)). When, as here, a
criminal offense does not specify a particular degree of culpability, recklessness is the requisite
mental state unless the statute “plainly indicates a purpose to impose strict liability for the
conduct described in the [statute].” R.C. 2901.21(B); Accord State v. McGee (1997), 79 Ohio St.
3d 193, 195-96;. With respect to a robbery involving the infliction (or attempt/threat) of physical
harm, the robbery statute does not “plainly” indicate a strict Hability intent. Crawford, 10 Ohio
App. 3d at 208. Accordingly, pursuant to R.C. 2901.21(B), “recklessness must be assumed to be
- the requisite rﬁental staté.”. Id at 208-209; see also Robertson v. Morgan (C.A.6 2000), 227 F.3d
589, 594.7

The indictment returned by the grand jury in this case omitted both mens rea elements. It
charged only that Mr. Colon:

Did, in attempting or committing a theft offense, as defined in Section 2913.01 of

the Revised Code, or in fleeing immediately after the attempt or offense upon

Samuel Woodie, inflict, attempt to inflict, or threaten to inflict physical harm on
Samuel Woodie

7 In State v. Wharf, this Court concluded that “no specific mental state is necessary regarding the
deadly weapon element of the offense of robbery.” (1999), 86 Ohio St. 3d 375, 380. However, it
cited approvingly to Crawford and McSwain regarding culpable mental states in robberies
involving physical harm and specifically distinguished such cases from violations of R.C.
12911.02(A)(1) in which the defendant has a deadly weapon. Wharf, 8¢ Ohio St. 3d at 379-80
(concluding that “the physical harm element of former R.C. 2911.01(A)(1) and the deadly
weapon element of R.C. 2911.02(A)(1) are not analogous and cannot be compared in deciding
the question, herein, certified to us for determination.”)




The indictment failed to charge that the theft was knowingly committed or that the physical harm
was recklessly inflicted.® As such, it omitted two essential elements of the crime of robbery.
B.  The Omission of Two Essential Elements Rendered Colon’s Indictment Defective. .

By omitting two essential elements of robbery, the indictment in this case vielated Ohio’s
rules of criminal procedure, state and federal due process, and Colon’s state constitutional right
to face only those criminal charges presented by a grand jury indictment.

The Ohio Constitution provides, in pertinent part, that “no person shall be held to answer
for a capital, or othérwise infamous, crime, unless on presentmént or indictment of a grand jury.”
Art. I, § 10. The right to a grand jury indictment requires that “[t]he material and essential facts
constituting an offense are found by the presentment of the grand jury.” Harris v. State (1932)
125 Ohio St. 2d 257, 264. An indictment that omits an essential element is fatally defective and
insufficient to charge an offense. Id.,; State v. Cimpritz (1953), 158 Ohio St. 490, 493; Srate v.
Wozniak (1961), 172 Ohio St. 517, parﬁgraphs one and two of the syllabus; State v. _Headley
(1983), 6 Ohio St. 3d 475, 478-79. Where an indictment does not charge an offense, it is
voidable for Iack of subject matter jurisdiction. State v. Cimpritz (1953), 158 Ohio St. 490, 494,
as modified and exﬁlained by State v. Wozniak, 172 Ohio St. at 522-23 and Middling v. Perrini
(1968), 14 Ohio St. 2d 106, 107.

Ohio’s criminal rules similarly recognize the deficiencies of an indictment which fails to

include all the essential elements of an offense.” An indictment must include a statement “that

® To be sufficient, the indictment should have charged that Mr. Colon:

Did, in knowingly attempting or committing a theft offense, as defined in Section
2913.01 of the Revised Code, or in fleeing immediately after the attempt or
offense upon Samuel Woodie, recklessly inflict, attempt to inflict, or threaten to
inflict physical harm on Samuel Woodie




the defendant has committed a public offense specified in the indictment.” Crim. R. 7(B); see

also R.C. 2541.05. That statement:

[M]ay be in the words of the applicable section of the statute, provided the words

of that statute charge an offense, or in words sufficient to give the defendant

notice of all the elements of the offense with which the defendant is charged.

Crim. R. 7(B) (emphasis added). This Court has previously made clear that an indictment
charging an offense solely in the language of a statute is insufficient when, as here, a mens rea
element has been judicially interpreted for that offense. State v. O’Brien (1987), 30 Ohio St. 3d -
122, 124.

Because Colon’s indictment omitted two essential elements, it failed to charge a criminal -
offense and was thus fatally defective. In the opinion below, the Eighth District (and the State for
that matter) did not disagree that the indictment was defective. Rather, the Eighth District
concluded that such defects were waived because they were not raised before the trial court. It is
this conclusion which constitutes the source of the conflict and which Mr. Colon is squarely
challenging before this Court.

C. Colon Can Challenge His Fatally Flawed Indictment for the First Time on Direct
Appeal.

This Court should reverse the Eighth District and conclude that Colon is not barred from
challenging his fatally flawed indictment for the first time on ditect appeal. Such a bolding
represents a correét application of Ohio’s Rules of Criminal Procedure, is consistent with this
Court’s prior precedent, .protects the integrity and purpose of a grand jury and Ohio citizens’
right to a grand jﬁry indictment, and ensures that Ohio criminal proceedings comport with state

and federal due process.

? Pursuant to Ohio’s criminal rules, felonics must generally be prosecuted by indictment. Crim.
R. 7(A). :




I

1. Ohio’s Rules of Criminal Procedure

Ohio’s criminal rules provide guidance for when a criminal defendant may challenge a
defective indictment. As a general rule, defense and objections “based on defects inthe
indictment” must be raised before trial. Crim. R. 12(C)(2). However, Rule 12(C)(2) provides
two specific exceptions to that general rule. Defects in the indictment, which involve either the
“failure to show jurisdiction in the court, or to charge an offense,” do not need to be raised prior
to trial and can be raised any time during the “pendency of the proceeding.” Crim. R. 12(C)(2).
It is well-established that an indictment which omits an essential element fails to charge an.
offense and is voidable for lack of jurisdiction, See e.g. Wozniak, 172 Ohio St. at paragraph one
of the syllabus (explaining that an indictment which fails to charge the mens rea of a particular
offense failed to charge a criminal offense) and Cimpritz, 158 Ohio St. at paragraph six of the
syllabus as modified and explained by Midling, 14 Ohio St. 2d at 107, Accordinély, the defect in
Mr. Colon’s indictment falls under both of Rule 12(C)(2)’s exceptions and may be raised for the

first time on direct appeal.

2. This Court’s Prior Precedent Regarding the Timing for Challenging an Indictment
Which Omits an Essential Element of the Offense.

This Court has long-recognized, both before and after the adoption of Ohio’s rules of
criminal procedure in 1973, a defendant’s right to challenge an indictment which omits an
essential element. This Court has sustained such challenges regardless of whether they were
raised prior to trial, during trial, or after the jury verdict has been returned. See e.g. Ciﬁvpritz,
158 Ohio St. at 490 (indictment challenged prior to trial); Wozniak, 172 Ohio St. at paragraph
three of the syllabus (indictment challenged during jury trial); State v. Childs (2000)? 88 Ohio St.

3d 194 (indictment challenged after jury verdict returned); Midling, 14 Ohio St. 2d at 107
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(explaining that an indictment missing an essential element cannot be collaterally attacked but
can be challenged on direct appeal).

This Court’s decision in Childs makes clear that Colon did not waive his challenge to the
defective indictment by not raising it prior to trial. In Childs, the defendant was indicted with,
among other things, conspiracy to commit aggravated drug trafﬁckiﬂg. 88 Ohio St. 3d at 197.
Although the indictment did allege the commission of a “substantial, overt act,” it did not
“specifically defail any overt act done in furtherance of the conspiracy.” Id The defendant did
not challenge the sufficiency of the indictment prior to or during his jury trial and was ultimately
convicted of the charge. Jd. at 194-97. On appeal, the defendant argued that the indictment was
fatally defective because it failed to allege “at least one specific, substantial, overt act in
furtherance of the conspiracy.” Id. at 197. A majority of this Court agreed that the absence of a
specific, overt act alleged in the indictment rendered it fatally defective and affirmed the reversal
of the defendant’s conviction. /d. at 199. The defendant’s .conviction was reversed despite his
failure to challenge the defect in a pre-trial motion and notwithstanding a bill of particulars
which set forth the specific conduct constituting the charge. Jd. at 198 (dismissing the State’s
reliance on the bill of particulars because it “is not signed by the grand jury foreman, and there is
no evidence that the material contained in the bill of particulars was ever preseﬁted to'the grand
jury.”)

Although Childs was a 6-1 decision, this Court was unanimous in its conclusion that the
omission of an essential element from an indictment could be raised for the first time after trial.
The sole dissenting justice explicitly recognized that an indictment, which omits an essential

clement, “fails to charge an offense” and can be challenged for the first time after trial. Jd at
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200. She merely disagreed with the majority’s conclusion that the indictment in this case |
omitted an essential element of conspiracy. /d
Several districts have followed this Court’s precedent and considered challenges, raised
for the first time on appeal, that the omission of an essential element from the indictment (or
information) rendered it invalid and required reversal. See e.g State v. Keplinger, Madison App.
No. CA2002-07-013, 2003 Ohio 3447, 49 7-13 (Twelfth District); State v. Daniels, Putnam App.
'NO. 12-03-12, 2004 Ohio 2063, § 3 (Third District); State v. Osborne, Hamilton App. No. C-
970710, 1998 Ohio App. LEXIS 6223, syllabus and *2-5 (First District).
~ This Court’s jurisprudence is also consistent with federal practice, as Federal Circuit
Courts of Appeals have permitted such challenges to be raised for the first time on appeal. See
e.g. United States v. Mojica-Baez (1 Cir. 2000), 229 F.3d 292, 309; United States v. Foley @
Cir. 1996), 73 F.3d 484, 488; United States v. Beard (3" Cir. 1969), 414 F.2d 1014, 1016-17;
United States v. Morales-Rosales (5th Cir. 1988), 838 F.2d 1359, 1362; United States v. Harrod
(6™ Cir. 1999), 168 F.3d 887, 890; United States v. Wabaunsee (7™ Cir, 1975), 528 F.2d 1, 2-3;-
United States v. Olson (Sth Cir. 2001), 262 F.3d 795, 799; United States v. Leos-Maldonado Ch
Cir. 2002), 302 F.3d 1061, 1064; Williams v. District of Columbia (D.C. Cir. 1969), 419 F.2d
638, 648. Some of the circuits review a challenge to the indictment, raised for the first time on
appeal, under a “gtricter” standard.” See e.g. Wabaunsee, 528 F.2d at 3; Olson, 262 F.3d at 799.
However, even under that standard, an indictment is fatally defective if it “fails bot4 to allege an
 essential element of the offense and to contain language that can reasonably construed to supply
the missing element.” Wabaunsee, 528 F.2d at 4; see also Olson, 262 F.3d at 799. Because Mr.
Colon’s indictment cannot be reasonably éonstrue.d to supply the missing mens rea element of

recklessness, his indictment is fatally defective even under the stricter standard of review.
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3. State Constitutional Right to a Grand Jury Indictment

By considering challenges, raised both prior to and after trial, to an indictment which
omits an essential element, this Court protects an individual’s right to a grand jury indictment -
and respects the grand jury’s unique and significant role in criminal proceedings. The right to
have a grand jury consider each and every element of the crime charged is a distinct
constitutional right that is independent from the due process right to notice of the crime charged.
See State v. Vitale (1994), 96 Ohio App. 3d 695, 699-701.

As noted above, the Ohio Constitution provides, in pertinent part, that “no person shall be
held to answer for a capital, or otherwise infamous, crime, unless on presentment or indictment

- of a grand jury.” Art. I, § 10. “Rooted in long centuries of Anglo-American history,” the grand
jury is a “constitutional fixture in its own right” that is functionally independent of both the
prosecutor and the judiciary. United States v. Williams (1992), 504 U.S. 36, 47-48."%  As such, it
playsa spécial role in “insuring fair and effective law enforcement.” United States v. Calandra
(1974), 414 U.S. 338, 343. A grand jury’s responsibilities include “both the determination of
whether there is probable cause to believe a crime has been committed and the protection of
citizens against unfounded prosecutions.”  United States v. Calandra (1974), 414 U.S. 338, 343;
see also Harris v. United States (2002), 536 U.S. 545, 564 (explaining that the grand and petit
juries thus form a “strong and two-fold barrier . . . between the liberties of the people and the
prerogative of the government”). The very purpose of the requirement that a man be indicted by

grand jury is to limit his jeepardy to offenses charged by a group of his fellow citizens acting

1 Although the grand jury provision of the federal constitution does not apply to the States, see
Hurtado v. California (1884), 110 1.8, 516, 538, it is essentially identical to the grand jury right
under the Ohio Constitution. Accordingly, federal case law describing the origins, purpose and
import of a grand jury is useful in understanding its Ohio counterpart.
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independently of either prosecuting attorney or judge. Stirone v. United States (1960), 361-U.S.
212, 216.

Given the important role of the grand jury, this Court has made clear that an indictment is
constitutionally sufficient only if it:

[Flirst, contains the elements of the offense and fairly informs a defendant of the

charge against which he must defend, and, second, enables him to plead an

acquittal or conviction in bar of future prosecutions for the same offense.
State v. Childs (2000), 88 Ohio St. 3d 558, 565 (quoting Hamling v. United States (1974), 418
U.S. 87, 117-18) (emphasis added), As a core requirement of the grand jury right, an indictment
is only constitutionally sufficient if it “alleg[es] all the elements of the crime.” Harris, 536 U.S.
at 549; Almendarez-Torres (1998), 523 U.S. 224, 228. If any one of the elements of the crime is
absent from the indictment, the indictment is constitutionally defective. Childs, 88 Ohio St. 3d at
198 (quoting Wozniak, 172 Ohio St. at 521). Such a fundamental defect in the charging
instrument cannot be cured by the court “as such a procedure would not only violate the
constitutional rights of the accused, but would allow the court to convict him on an indictment
essentially different from that found by the grand jury.” " 1d

For the right to a grand jury indictment to have any meaning, a criminal defendant may
not be convicted based on a fundamentally defective indictment that fails to charge an offense by
alleging all of the essential elements. Cf Stirone, 361 U.S. at 216 (quoting Ex Parie Bain
(1887), 121 U.S. 1) (explaining thlat “[I}f it Hes within the province of a court to change the
charging part of an indictment to suit its own notions of what it ought to have been, or what the

grand jury would probably have made it if their attention had been called to suggested changes,

"' This is not a case where an indictment was actually or constructively amended to supply both
of the missing elements of the offense. As discussed in Mr. Colon’s seventh proposition of law,
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the great importance which the common law attaches to an indictment by a grand jury, as a
prerequisite to a prisoner's trial for a crime, and without which the Constitution says 'no person

shall be held to answer,' may be frittered away until its value is almost destroyed.”™)

4, State and Federal Due Process Right to Noticg of the Essential Elements of the
Charge

| Aside from ﬁrotécting tiie venerable institution of the grand jury and the constitutional
right to a grand jury indictﬁlent, tﬁis Court should permit challenges to fatally flawed indictments
on direct appeal as a fnatter of the fundamental due process right to notice of the specific charge. -
Cole v. Arkansas (1948), 333 .U.S. 196, 201; OHIO CONST_. art I, § 16, U.S. CONST. amend. XIV. o
As a matter of state and federal dﬁe proceés, a chélrginé instrument must, among other things, |
“contain the elefnents of the charged offense” and give the defendant “adequate notice of the
charges” so he or she can prepare a defense. Valentine v. Konteh (6th Cir. 20()5), 395 F.3d 626,
631, |

Due procéss requires that the defendant have noﬁce of all the essential elements of the

charged offense. }éeﬁéuée of the flawed indictment, Mr. Colon did not have notice that the State
must demonstrate, among other things, that he recklessly inflicted physical harm upon M.
Woodie. Thé lack of ﬁotice regarding the Vessential element of recklessness is particularly
problematic becﬁuse 1t is é judici'ally intefpreted clement whi.ch is not incladed in the robbery
statufe. Indeed, it a;ppears that all of thé participants labored under the misplaced assumption
that the State did not have to prove any- méns rea associated with the infliction of physical harm.
The trial court did not instruct the jufy that the State had to prove, as one of the essential

elements of robbery, that Colon recklessly inflicted physical harm. Mr. Colon’s counsel did not

the trial jury (like the grand jury) was not instructed on the mens rea element of recklessness _
connected to the actus rea element of physical harm.
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object to this incomplete, and thus patently erroneous, instruction on the elements of robbery. In-
closing argument, the prosecutor treated the physical-harm portion of the statute as a strict
lability offense:

About those elements. Attempt or commit [a] theft offense. The defendant was

going for his wallet, got his wallet. Second, while inflicting or attempting to

inflict physical harm. The defendant threw to the ground or pushed him over.
Mr, Woodie’s elbows, his knees and he said his hip was sore for several days.

That’s enough.

& k¥

You heard everybody up there say that but for this man grabbing that man’s
wallet, nobody would have been hurt, It’s because that man tried to steal from
Mr. Woodie. He tried to steal his wallet. Keep it simple. Nobody would have
been on the ground but for that man.

L B

What’s happening here is Vincent Colon robbed Samuel Woodie. He attempted

to commit a theft offense, and he inflicted harm, It’s simple. I ask you to keep it

that simple and find him guilty.

(Tr. at 352 and- 359-61). The lack of notice provided by tﬁe indictment clearly infected Mr.
Colon’s entire criminal proceeding. “Bven were it possible to waive an element of an offense—a
strange proposition of law at best—something not mentioned [in the charging instrument or at
trial] cannot be waived.” State v. Shugars (2006), 165 Ohio App. 3d 379, 382-83.

By failing to advise the defendant that a charge of robbery, pursuant to R.C.
2911.02(A)(2), required proof of recklessness in inflicting physical harm, Colon’s indictment
violated his due process right to notice of é,ll the essential elements of the charge lodged against
him. When a flawed indictment leads to a misunderstanding of a particular offense or
specification, a defendant’s due process right to notice of the charges is violated and such

violation can be raised for the first time on appeal. Joseph v. Coyle (6th Cir. 2006), 469 F.3d

441, 445 and 463-464 (concluding that a writ of habeas corpus should be granted when
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“everyone at trial proceeded under the mistaken view that the [death penalty] specification
required Joseph to be the principal offender in the commission of the kidnapping.”) This
fundamental deficiency of the indictment permeates the entire proceeding and requires reversal.

CONCLUSION

For the foregoing reasons, Defendant-Appellant Mr. Vincent Colon respectfully asks this
Court to answer the certified qﬁestion in the negative, adopt Colon’s sixth proposition of law,
reverse the decision of the Eighth District Court of Appeals, and vacate his conviction.
| Respectfully Submitted;

CULLEN SWEENEY, ESQ.
Counsel for Appellant
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" KENNETH A. ROCCO, J.:

Artlcle IV, Section 3(B)(4) of the Ohio Constltutlon gtates:

rVi?hemewer the Juﬁges of a court of appeals ﬁnd that a Judgment upon
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questibn by any other court of appeals of the state, the judges shall ceftify the
record of the case to the supré;_ne court for I‘(_%View_ghﬂ final d‘etei'minatjrm."

i'n the opinion in this ‘case releaseci October 12, 2006 we helc‘-l'that-
-appellant had Wawed his challenge to the sufficlency of the mdlctment because :
| appe]lant dld not raige this issue in the trial court. Specrﬁcally, we held that the
failure to charge ‘the mens rea element of rob_bery could have been corrected by
ame_ndment ﬁursuant to CrlmR 7(D),-so appellant’s failure to raise the issue
constituted a weiver under Crim.R. 1_2((3)(2)." We find that this holaing is in
' coﬁﬂict- with the decisions of the _Fiifét'Appellgte Distrim_:t in S’tate v. Shugars, 165
Ohio App.3d 379, 2006-Ohio-718 and 1.:he Third Appellate District in. State v.
.-'Damels, Putnam App No 12-03-12, 2004-Ohio-2063. |
| Given thls ‘actual conﬂ:lct between our district and the First and Thl:rd
| .Appellate Dlstrictrs, we hereby certlfy the record of this case to the Supreme
| Court of Ohio for review and final determination on the fo]iov;iﬁg quesﬁbn:

Where an indictment fails to charge the mens rea element of the erime, and the
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KENNETH A.ROCCO, J:

Defendant appellant Vmcent Colon, appeale from his conwctlon and

. y sentence for robb ery. He urges that (1) the court deprwed hnn of }:ns r1ght to self-
representatlon (2) the court reetrlcted hle access to counsel (3) the emdence was
| ;neufﬁment to support his conwctlon 4) hiz conwctmn contravened the mamfest ,
We1ght of the evrdence, (5} the 1nd1ctment Wwas 1neuff1c1ent (6) the cou:rt erred by ..
' 'fa11mg to mstruct thej jury about an element of the charge ('7) he d1d not have the.

effectlve aee1etance of counsel and (8) the court erred by 1mpoemg a sentence '

7

. that exceeded the statutory mlmmum term We fmd no error in the proceedmgs

b‘ech' and az‘?ﬁrm the trlal court 8 Judgment :However, we vacate the eentence

| _ pursuant to the Ohlo Supreme Court s declelon 111 State v, Foster, 109 Ohro St 3d

: '1 2006 O]IIO 856 and remand fcr resentencmg

Procedural Hrstorz

APPEHﬂDt was charged Wlth robbery in'a one ccunt 1nd1ctment flled l
September 20 2006. The case proceeded to | Jury trral on November 14, 2005 B k'

:_At trlal the state presented the testlmony of the Vlctlm Samuel Woodre J enme o

o He.rrle Wood1e 8 nelghbor, J erron Powell Harrlee son; and Patro]man Henr},r

- Bteel, who mtervened i the dlsturbance. Woodle testli'l'ed that he is a-76 yEar

' oftd man living on Eaet 114%™ Street in the Clty of Cleveland On September 7,

2005 at appromme.tely 9:00 p . the appe]lant returned a bench saw 1o Woodie

e A S ta mepeps e T B e T SR
PR e e A I R Py ThE
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._24 |

* which Weod1e had loaned to his nezghbor, Ms. Harrle Appellant asked te borrow - -

' $4O for Ms. Harrm Woo dle gave hlm the money. Woodie teetlfred that appellant

'returrred at approx_lmately 1:30a.m. and eaid Ms, Harris Wan_ted $‘4_O_more, which - ,

Woodie also gave to him.

The following morning, appeéllant rang Woodie’s doorbell at approximately

9:30 am. and said Ms. Hatris neede'd $20 more: He and appellarlt Walked ekt .-

= 'doer to Harne s house Ae they approached her s1de doer, appe]lant grabbed

L ~Woodle's left rear pante pecket in Whlch Woedle kept his Wallet Woodle and '

: ‘appellant struggled in the drlveway Harrle care out and yelled at appellant to

etop, she jemed in the ﬁght as Well Harrle 8 son also joined. Woodle testified -

Y that they were all re]lmg dround on the dr1veway They rolled eff of hun and he =~

N ‘get up. I-Ie Went to the garage and got a brlck Whmh he used to etnke appellant :
| in the head tmce rendermg him uncengeius. Pollce then arrwed In the course "
; ef the etruggle, Woodle 8 Wallet ended up oh the ground and he pleked 1t up
- 8 Weedle eald hlS lmees and elbewe wete scraped and }ue hlp hurt afterward but
: ) he refused medlcal attentlon | | |
Jenny . Harrle testified that the appellant is her nepheW On the.mermng

" of September 8, 2005, she heard Wood1e 8 velce 0ute1de her eld_e door, so she

| opened it. Appellant and Weedle wero etand:mg there Appellant then grabbed -

Woodig’s left rear pants poeket Woedle also grabbed the pocket and Harrle did

deray mmmpins s oDoep slstaral e ospnooe st = g oeeen - ,-_v_»_-;,« _ .
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s well. Haris yelled ot appellant o let Woodie go. Wond_ie fell down; Harris
- and appellant fell down with him." .

" Harris said ehe got her arm around appellant s neck but he pushed her.
- away Harrls "4 son then can:le out andJomed the fracas. Woodle S pocket rlpped
o and lllS Wallet fell out Appellant grabbed 1t and put it i in the front of his pants- o
‘in the crotch ared, Harrls reached mto app ellant s pants and’ got the Wallet and |

.:retnrned it to Woodle Woodle went and got g brlck and, h1t appe]lant twme on' =
.. ’ the head Wlth 1t Pohce arrlveﬁtl and 1nstructed Woodle to. put thé brlck down
Harma s son, Jerron Powell teetlﬁed that he went to the' elde d00r of h1e- .
-mother 5 home When he hedrd her screams He saw’ appellant Woodle and B
: Harrls ‘tussllng on the ground ” He then ]Umped on appellant g baek and pulled _
h1m off Woodle got up. In the course of the affray, appellant grabbed Woodle S'-' a

'"Wa]let Wlnch wae 1y1ng on the ground and put 1t in ]:ns ehorte Harns retr1eved__

Ry : the Wallet and gave 1t back to Woodle As Powell “bear-hugged” appellant on the. .

ground Wooche Went to the garage ancl got a brlck Whlch he used to lnt appellant >
t__wl_ce. . | | |

Patrolman Steel.'testifiecl that he and his par_tner were patrolling oni East
114% Street when he saw-'a lllsturbance and went to investigate. H o saw an elder
man’ take a brlck and lnt another man on the head’ twme Patrolman Steel

" ingtructed the plder man to drop the brlck and he did. All three pereons at the

B T T
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scene said that appellant was trymg torob Woodie, so Steel handcuffed appellant '
Who was unconecmue and called EMS who transported appellant to a hoepltal |

At the ooncluemn of the state’s case, appellant moved for dlsnnssal __ o
pu:rsuant to Crnnlnal Rule 29 The coutrt den1ed the motion. Appellant then' |

j preeent‘ed the testm‘rony of Patrélman Steel’s partner, Patrolm:an Leon Goodlow,

. and appellant | | | | | |

At the conclusmn of the trial, thej ]ury returned a Verdmt f1nd1ng appellant' o
SUiITJY of robbery,. The couzt eenteneed appellant to seven _years 1mpneonment.

N | Law and A'naly" 51§ | | |

In his f1ret asmgnment of error, "appellant arguee that the court deprlved
hlm of lne rlght to represent hnnself Durmg voir dlre, appe]lant asked 1f he .
' eould appear as 6o- counsel and repreeent h1meelf The- eourt 1nstructed him to
_ wr1te up a n"lotmn and pnt out your reasons and what you want to do Qkay?”
Appellant chd not submlt a wr1tten motlon to the court |

At the conolus1on of Me Harrle S testrmony, appellant agam aeked to. be ;
| : desrénated as co—counee ? 5o that ha eould ask queenone h1e attomey had not
asked 'l’he cou.‘t‘t adweed appellant that he eould not aet as co- oounsel that he'.: '
could, either have an attorney represent lnm or he could. represent ]:11meelf
Appellant relterated that he Wanted his attorney to continue to represent him, -

The court allowed appellant a ten-minute recess to tl:nnk about What he wanted.

B .
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.,When proceedings resumed, counsel was et:ill reptesenting appellant,_:

To assert the nght to gelf- representahon, the defendant must clearly and = -
| _uneqmvocally 1nvoke ‘his nght tc se}f representatlon and must knomngly, -, _
mtelhgelttly and voluntarlly‘ iwelve the conconutant right te the assmtance of“".' '

 counsel. State v. Ga_ss'_ano,- 96_ Ohic _'Si;.s‘d 04, 2002-011&0-375'1,; 138; ngzjq_ez vl

" Moran, (1993), 5.09 u.s: 389,_' 40002 In this case, tlde'e'ppeltant did_not cleeiﬂjr’
Lo and ﬁﬂeqﬁi;rdcallji ifnfot'm the c’cnirt that ile wished to Wai’tfe his right to couneel 2o

Rather, he repeatedly asked to act as co- couneel a role Wluch the court correctly

3y . mformed Ium he 00u1d it aseume State v. Marﬁm, 108 Oh_lo St 3d 385 390

2004 OhJo 547 1, ‘J32 Therefore, appellant did not invoke his rlght to self- .

: repreSentatmn

Appe]lant C].B.IIIIS the court erred by faﬂmg 0 mform hlm of his rlght to :
' stand by counsel Once a defendant chooses to represent hlmeelf “[a] trlal court :
-'may but i8 not requlred £o -~ appomt stand—by counsel to a1d a defenda:nt 1f and' -

‘ When the defendant requeets aseletance Lii State . Watson (1998) 132 0h10~ |

L -_._App 3d 57 65 Contrary to appellant’e suggestlcn Martm does not create a rlght. S

to stand-by couneel bt rathe:r recogmzes that stand-by counsel may be _
appemted by the court at its dlecretlon to aselst a pro se defendant ‘even’ over '
objection by the accused > Martin, at §28, quotmg Faretta v. C‘alzfcrmcz (1975), .

422 U.s. 806, 834 n. 46. Therefore, we reject tlue argument.

Al TR R LT
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The first aeeignm'ent of etror is overruled.

Second appellant contends that the court 1mpermleelbly restncted his

" access to cauneel During the dn:ect exammetmn of the ﬁret defense mtnese the

cdili't.eal_led a reeee,e,' excused the j jury and stated: “Now, the defendant Mz,
Cblon 'is going to have taremember, I t‘old you a coiiple of- tlmes I don’t want any
temper taptrums. I had to bring in a setond deputy If you act up any more ~1 -

' heard you screaming and ye]lmg at your attorney in there I am not allowing .

- yeur attorney to be anywhere w1th you from now, as [sm] that 8 a court order

i ejieept herein thle‘cou'r.trbem dlscusemg prlvate_ly here;” At the ee__ncluemn ofthe

'ddy’s proeeedings,l the court reitélf;ated": “rekx [Defense cou'lisei] is not to goin .

W1t}r the defendant any further on tIue trlal whether he’ Wants to or ¥ not. He hae

.to be out here and have the conference in front of the deputles in open court o

'prlvately, but out. here.”

Contrary to app ellant’e argumente theee ordere dxd not. reetnct appellant’ :

- taccess to hle attorney, but only affected the manner in. whmh he could consult B

: _'.Amth cmmeel Appelle.nt could eoneult w1th couneel in person in the courtroom- "

' -with‘ de'putlee .pr.eeent. There were_ no 'reetnetlone_ on th_e length of any

conSLiitation. There were _ale.o no restrictions on appe]lent’s ability to consult

telepheniea.'lly with his attorney. Therefere, this cage is not analogous to Geders =~

v United Std__tee"-. (1976), 425 U.8. 80, where the defe;ldent .Was completely

R _.'.___ LY Ju.r..u—n' RN
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prohib_:itedlfrom' consulting with coimnsel overnight. The limitations the court -~ -

imposed here'did not interfei*e with appe]lant’s. right to accesd t'e his cotinsel, so

*we overrule the second assignmerit of exror. -

. Third, appellant contends that the evidence was ihsufﬁcient to gitstain bis -

R eonvmtmn Appeﬂant asserts that i,he crime of robbery con51ste of four basm

= elements, that the defendant (a) knomngly (b) commltted or attemptedto comnnt '

& theft offenee and (c) recklessly (d) 1nﬂlcted at,tempted to inflict, or threatened

._ to 1nﬂ1ct phyelcal harm. Siate v, Omwford (1983) 10 Ohm App 8d. 207, |

. .Appellant aeeerts that’ there is 1nsuffic:1ent ewdenee that he recklessly caueed_:

- phyelcal harm to Mr Woodle We d_‘leagree Mr Wond1e teshfled that appellant

| """_"thfew him to. the giround an‘d 'strug'gled with h1m,- Pureuan{: to R.C. 2901_._22(0), ..
- “[a] person acte recklee sly When W1th heedlese 1nd1fferenee to thé consequences |
N he perversely dlS]i‘egaI‘f.liS a known rigk that h1e condect ig ]Jkely to calisea certam' :
. S reeult or ig llkely to be of a certam nature ” A reasenablegury could ﬁnd that by | -

. thmwmng Woodle tothe greund and strugglmg with hlm, appe]lant perversely '

| d1eregerded a known rlek that the septuagenarlan wctun would be mJured
| ..: The]_cefoi_'e, we overrule the third’ aee1g11ment of grror.. - - - |

. Appellant next contends that the iearﬁfest weight of the evidence doee'_ not

“ 'eupport his conviction. Ms. Hexjrie eox_li:i'e_dieted. Mr. .WQedie,'W_hen__ehe tostified

" that appellai.lt did not throw Woodie to the ground. The mere fact of a conflictin

iel 62 a EEE} g 02 I
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* the testimony does not demonstrate that the jury lost its way, hoeveve_r. Tt was

for the jury to de‘cide.wnich witness’s testimony was mere be]ieva_ble. Therefore,

‘we .overrule the fonrth assagnment of error. | .

Flfth e.ppe]lant urges that the mdlctment was meufﬁclent becauee it dld .

not eharge-the n:le,ns'?ea elemente of robbery He.asserts that the 1nd1ctment

" therefore feﬂed to charg‘e"ein offense [A]n 1ndlctment cha:rglng an offenee eolely
| "‘!111 the Ianguage of a statute is msufflment when a- spec]ﬁc mtent element 'has L
been ]udlcmlly 1nterpreted for that offense . Smte 0. O’Bmen (1987), 80 Olno._
.St3d122 194." ) | -
Under Crlm R 12(0)(2), defects In an mdlctment are Walved if not. raleed -
.before tmal except fallur,e to show Jurisd1ct10n in the court 'or" toi charge an

offense, whlch n’lay be ralsed at any tnne durmg the pendency of the proceedmg

o Appe]lant here dld not ra1se thlS isgue at anjpr tlme durmg the pendency of the S

'proceedmgs befo:re the trlal court. Had he ra1sed the isstiein the tnal court the'

o 'state could have amended the mdm’cment to 1nclude the mens rea elements

' "f ,Crlm R 7 (D) O’Bnen, 32 Ohxo St Sd at 125-28. ’l‘herefore he has W’elved this -
- argument on appeal State v Davzs, Ashle,nd App. No. 0300A016 2004- Ohlo-
2255, §48.

Si};th, appellant claims -'the.court erred by failing to in_strncivz‘t}ie jury. that .
thé state was recjuired to prove, beyend a-xeesonable-doubt,_that appellant
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recklessly inflictéd, attempted o inflict, or threatened to inflict, physical harm.
| Becaﬁee app'e]lajet; é ceuneel did not objeo’s to the court’s linstrﬁctien.s, we mest_
evaluate thi_e aesigﬁment of error uﬂ&'exj a plain exror analfeis; See, e.é., S’t_ate .
- Wiliiford (1990}, 491(.)1".110 5t.3d 247 , 551. “TAln e.i'roneoue. Jury i.;istﬂi'citien "does
- not constitute a plain error or defect un&er Crim. R. 52'(;3) unless, but for 'the‘
e¥ror, the outcome of the tr1a1 elearly would haee been’ otherwme ” S'tate v
‘ Cooperrzder (1983), 4 0}110 St. 3d 226, 227 (quotmg Sto;te v. LOng (197’8), 53 Ohlo;, '
St.2de1; 97) Ae noted ab ove, there wag ample ewdence that appe]lant recklessly _
: catsed physmal harm te Woodie., Therefore we cannot say that the euteome of
: the trlal Would have been d1fferent if the jury had been mstructed on thig isduie. - |
' The smth asmgnment of errox is overruled |
Seventh appellant urges that hlS attorney d.ld not prowde him Wlth
.‘effecelve assmtanc—e “To wm a reVereal om the ba.els of meffectlve asswtance of -
L “counsel the defendant must show, f]:l’Si.} that coeneel's performance was deﬁmerﬁ; '
| -'and second that the deﬁclent performance prejudlced the defense 50 ae to :
| deprlve the defendant of a fa1r tr1a1 Stnckleznd v, Washmgton (1984) 466 U S '
668, 687, 104 S. Ct. 2052, 2_064, 80 L. Ed. 2d 674, 693. Accord State 1_). Bradley
: : (1989), 42-01310 Sj:. 3d 136, 538 N.E.Zd 37_3, paragraph two of the syllabus. To
- show fj,hat & defendeﬁt has been prejudiced by cournsel's deficient perfoi:zﬁance,

- .the defendant must prove that there exists a reasonable probability that, were

P -
L f
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it not for counsel'e' -errore, the reeult of the trial would have been diffei'ent.’ Id.,
E paragraph throe of the syllabus . State v. Jones, 91 Ohio St. Sd 335, 354, 2001-
Oh10-57
In this caee appellant claims his atto:meys perforl:nance wag deficient
because he failed to ebject to the mdlctment and fa}led to request a jury -
: matructmn regardmg recklEseneee Agsuming that theee alleged deficiencies fell,] '

=..outalde the mde range of reaaonable professmnal assmtance,” Strzckland 466

, ' U S, at 689 we eannot say that but for counsel $ errors the result of the trlal "

A —— 7PN TN

! would have been d1fferent Jf counae] had obJected to the mchctment the state '
- would have had the opportumty to amend it to correct the alleged defmlency, |
- there isno reas_onable prob_abﬂlty that the méhctment ‘W:QUld h_ave,been dlS’mISfS?d‘

L o’ﬁ l?llal: bae1aL1kemse, ;if;coaheel.had ol)jecﬁ:eli _te the jur-jf_'inal:ifactiene, 'l:]:'lé court
would _ha've mcluded aa':iael:raetion'eﬁ reckleesnelss._ The.outeq_lne:of' the tr1al _
B Weuld noijﬁ ‘iike:,lgr'_aave -_;;.ga ‘aff'e_eted‘ beeaase thete was a‘mble’evideace that: .

v aﬁaellant recldeseljr 'éa'ueed iiliflzaiea_l harm te' Woe(lie.l Tl:t_eref:oxle; we overrule the :
f'-, ; seventh ase1gnmentlof error ‘ | }
Finally, appellant challenges the sentence the court 1mpoeed upon him. I-Ie‘,
N claims that the court’s 1mpoe1t10n_ of & sentence in excess of the mmimum SR
"':.e'l;atutory-' terne' .v.irae . -based". on jildgeffeand facts and thérefore was

. unconstitutional pursusnt to State v. Fostér, 109 Ohio St:3d 1, 2006-Ohio-856.: -

e SRR SR, S S

AL A S S NP R



-11-

- He furthei‘ éSsert's that the Fos'terw remedy of sevéring the unconstitutional .
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: prcwsmns ‘of the sentencing statutes, thus a]lowmg the couxt to 1mp093 any: .

sentence wﬂ;hm the approprlate feIony range, isanex post facto law, and that the |

. couri; ig 11m1ted to 1mp081t10n of the minimum term of two years 1mpmsonment

in this case,

Appellant was fouad gailty of robbery; a second degree folony. R.C.

2911.02(1:&):(2) and: (B).. The rélhge'-of "Sént'ehg_ze'_s avéﬂ_ﬂble for a secont degree e

: felc‘)ny is ‘tw'o to : éight ..years. 'I‘hu’s,- a ellan‘t’s "Senff:encé of seven years
PR

' -xmprlsonment ‘was more than the mlmmum term,

- Prior to the Ohio SUpreme Court’s. declsmn in State v. Foster, 109 Ohlo ;

'-St 3d 1, 2006~Oh10—856 “Ohlo ha[d] a presun:tptlve mlmmum pr1son term that- |

[had to] be ove:mome by at least one of two Judlcla]. ﬁndmgs 4 Foster at 1[60 For. _

E somgone -whd was never to pnspn-be‘fore, the trial court. was requ_u_‘:ed to find that -

) the ’éhortest.téiﬁ W-Olﬂd. "&émeaﬁ'the seriﬁiisness“— of ﬂie c'rime or would . .

. .‘madequately protect the publlc. in order to 1mpose a sentence in excess of the .

R statutory mlmmum Otherw1se the court was reqmred to ﬁnd that the offender

'had already been to pr1so‘n to impose more than a minimum term R. C

2929.14B)(D) . |
In State 0. Foster 109 Ohio St.3d 1, 20(}6 Ohio 856, the Ohio Supreme

Court found that several provisions of 8.B. 2 (including R.C. 2929.-14(B)(2))
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" offended the _consﬁfutional ‘principles set forth in Blakely v. Washington (2004),'

-'542 U.S. 296, that “[aj n’y'fact (othei‘ than a prior éonvictioﬁ)’ Which is necéssar.y

_ to support 2 sentence exceedmg the max1mum authonzed by the facts established
by a plea of gullty or a jury verdict st be adm1tted by the defendant or proved
1;0 a jury beyond a reasonable doubt.” Foster, supra, at {82 (c1f_-:mg Umted States'

v. Booker (2005), 543 U.S. 220, 224).

| The Foster ¢ourt severed RgC.'2929.14(B) and other éeﬁteﬁcing proviéio’ns,- |

- and ¥endered thetn uﬁébnsﬁtutianal As a resillt, the trial court is no longer |

. E obhgated to f ollow these mandatory gm idelities when sentencmg a felony offender

: Where sentencmg is left to the ungulded d1scret10n of the Judge, there.is no

T -'Judlclal unpmgement upon the tradltlonal rolé of the ] Jury " Foster supra at 1190

The court further held that cases pendmg on d1rect rewew mvolvmg these' ,

- f.stati;_ites s_hd_‘uld be 'rema_r;ded 'for resentencmg.- Id, at §104. {E_‘hus-,_m &c‘curdance_ '

| iﬁrii:h'Foste‘_i", we susfaih this assignment 6f (fzfr'gjr, vacate appellant's sentence and.

reﬁian}d for a new sentencing hearing.-

o Appgallaht;’s argumeﬁt that app]icaﬁion of FQé.te_'r constitutesar ex post facto -

law is nof yet-ripe for our review. Siate v. Jories, Cuyahoga App. No. 87262 &

87963, 2006-Ohio-4100, Y10 & 11.

L In reseﬁteﬁcing appellant, the trial court may want to Keep in mind the

Ohio Supreme Court's holding in State v. Mathis, 109 Ohio St.3d 54, 2006-Ohio-

e T
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855, at 38; "Although after Foster, "the;'rtrial courtisno loﬁg,er bomﬁ elled tomake

: ﬁndings ‘and. give reagons at the senténcing heéring, *‘**='Iievérthelesé., in .

exer(ﬂsmg 11:3 d1scret10n the court must carefully consider the statutes that apply

to eVery felony case. Those inelude R C 2929 11 Whmh speclfles the purpose of-

-_seﬂtencmg, and R.C. 2929 12 “which prov:tdes guldance in conmdermg the factors .

o .relatmg to the seriousnéss of the oﬁ'ense and regldlwsm of the offender In.

'addmc'n, the sentencmg couri: must be gulded bythe statutes that ‘are speclflc tD :

: he'case'1tself." '

-Apqulaﬂt's.cbnvii:tionfis affii‘meii, his-senteﬁce isvacated, and this cause :

is remanded for resentencing.
It is drdered _thé.ﬁ'-a]gﬁpellee feg_‘:_pvér from appellant its costs herein taxed:

Tl‘iégbﬁri_: finds there were reasqhﬁbie grqunélé _f_'or‘this appeal.

: ’If'ijs‘=or&§i.‘~éd that a gpecial mgndélté be sent to said court to carry this -

judgment into execution. -
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A certified copy of this entry shall conshtute the mandate pursuant to Rule o

27 of the Rules of Appellate Procedu:fe

| 'KBNNETHA ROCCO 'JUDGE |

: ANNDYKE AJ., and
'_MCHAELJ CORRIGAN J, CONCUR
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i I..EXSEE‘165 OHIO APP3D 379

STATE OF OHJO, Plaintiff-Appellee, vs. JAMES 0. SHU GARS, Defendant-
Appellant.

APPEAL NO. C—OS[BSO

COURT OX APPEALS OF OHIQ, FIRST APPELLATE DISTRICT HAMILTON -
COUNTY

165 Ohio App. 3d 379; 2006 Ohio 718; 846 N.E.2d 592; 2006 Ohio App. LEXIS

February 17, 2006, Date of Judgment Entry on Appeal

NOTICE: THESE ARE NOT OFFICIAL
HEADNOTES OR SYLLAEI AND ARE NEITHER
APPROVED IN ADVANCE NOR ENDORSED BY

THE  COURT. PLEASE REVIEW THE CASE IN
FULL.

SUBSEQUENT HISTORY: Discretionary appeal not
allowed by State v. Shugars, 109 Ofio 8t. 34 1508, 2006
Ohio 2998, 849 N.E.2d 1029, 2006 Ohio LEXIS 1886
(Ohio, June 21, 2006)

PRIOR HISTORY: Criminal Appeal From: Hamilton
. County Municipal Court, TRIAL NQ, 04CRB-48939,

DISPOSITION: Judgment vacated and comp]amt dis-
missed,

- HEADNOTES:
PROCEDURE/RULES - CONSTITUTIONAL

LAW/CRIM.

SYLLABUS: [#380] [***593] A conviction for vio-
 lating Cincinnati's home-improvement ordinance was
confrary to law when the trial court had no jurisdiction to
hear the case dug to the complaint's faifure to allege
recklessness as an essential element of the offense; even

though the ordinance does not specifically refer to a cul--

pahle mental state, recklessness i3 an element of the of-
fense under Cincinnati Municipal Code 902-11(b) be-
cause the plain langnage of the ordinance does not indi-
cate an intention to impose strict liability.

When a complaint fails to state an offense under Chio
law by omitting an essential element, any resulting con-
viction must be vacated, and the complaint itself must be
dismisged, but the defendant may be tried again without
violating the Double Jeopardy Clause because jeopardy

INDICTMENT/COMPLAINT -

has never attached due to the lack of jurisdiction result-
ing from the defective complaint

COUNSEL: Julia L. McNeil, City Solicitor, Ernest F.
McAdams, Ir., City Prosecator, and Keith C, Forman,
Assistant Prosecutor, for Appellee.

Jon R. Sinclair, for Appellant,

JUDGES: MARK P.  PAINTER, ' Judge.

HILDEBRANDT, P.I, and DOAN, I., concur.
OPINION BY: MARK. P. PAINTER

OPINION:
DECISION.

MARK P. PAINTER, Judge.

[**P1] In a case of first impression, we interpret
Cincinnati’s home-improvement ordinance as requiring
proof of recklessness. Because neither the complaint nor
the facts staterent upon which the conviction was based
included that element, the conviction was improper.

[**P2] Dﬂfandant—appel]ant James O, Shugars ap-

~ peals his comviction: for violating Cincinnati's home-

improvement ordinance, a second-degree misdemeanor.
nl Shugars pleaded no contest und was sentenced to 90

-days in jail and a § 750 fine, with 80 days and § 650 sus-

pended, plus one year of probation. Shugars now claims
that the state failed to assert that he "recklessly” vielated
the ordinance, and that, therefore, his conviction cannot
be sustained. He is more right than he alleges.

nl Cincimnati Municipal Code 891-3.
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165 Ohio App. 3d 379, *; 2006 Ohio 718, #;
846 N.E.2d 592, ***; 2006 Ohio App. LEXIS 652

[¥381]) [*#*594] X A Bad Denl

[¥*P3] Iulia Blanco hired Shugars to build a car-
port and a deck at her house. Blanco paid Shugars over $
9,000, but all Shugars did :was excavate and remove
some debris from the area.

[*¥P4] After Blanco contacted the prosecutor’s of-
fice, Shupars was charged with-failing to provide Blanco
with a contract containing certain mandatory provisions.
For example, Shugars's contract with Blanco did not in-
clude, among other things, a complete description of the

work, the dates for beginning and ending the work, Jan- -

guage concerning applicable permits, or language limit-
ing the down payment on the contract to ten percent.

[*#P5] Shugars pleaded no contest and the trial
- court found him goilty: In mitigation, Shugars's attorney
stated, "Certainly there is no cquestion that Mr. Shngars
has violated the City Municipal Code 891, all of the sec-
tiong that [the prosecutor] has pointed out." Later, his
attomey said, "We certainly are not disputing, as I said,
Judge, the violations of 891." '

11 Essentlal Element Missing

[**P6] In his single assignment of error, Shugars
now claims that the state failed to prove the culpable
mental state of recklessness. '

[**P7] Cinciinati Municipal Code 891-3 does not
- mention a specific culpable mental state. It merely states
that a comractor "shall” provide 2 written contract to the
home owner and discusses in detail what the contract

must contain,

[#*P8] The Cincinnati Municipal Code mirrors the
Ohio Revised Code concerning the culpable mental state
for an offense when an ordinance is silent on the issuve.
"When the section defining an offense does not specify
any degree of culpability, and plainly indicates a purpose

to impose strict criminal liability for the conduct de--
scribed in such section, then culpability is not required

for & person to be guilty of the offense. When the section
neither specifies culpability nor plainly indicates a pur-
pose to impose strict lability, recklessness is sufficient
culpability to commit the offense.” n2

n2 Cincinmnati Municipal Code 902-11(b);
RC. 2901.21(B).

[¥¥P9] The state argnes that the offense is one of
striet Hability, But the Ohio Supreme Court has repeat-
edly held that the drafter of a statute or ordinance must
plainly indicate in the language an intent to impose strlct
Hiability. n3 Public-policy arguments or the fact that the
statute or ordinance [*382] contains mandatory lan-

guage do not factor into the determination whether strict
lisbility is imposed. n4 It is not enough that the legisia-
tive body may have intended to enact a strict-liability
law--it must “plainly indicate that intention in the lan-
gnage of the [law]." n§ ' -

13 See State v. Collins, 89 Ohio St3d 524,
530, 2000 Ohio 231, 733 N.E2d 1118, State v.
Maoody, 104 Ohio St 3d 244, 2004 Ohio 6395,
8I9 N.E.2d 268, P12,

n4 See Colfins, supra, at 530; Moody, .mpra' .
at PPIG-17,

n5 Collins, supra, at 530.

[**P10] The plain language of Cincinnati Mumcl—
pal Code 891-3 does not indicate an intention to impose .
stiiot Hability. If the city had so intended, it could easily-

- have made the offense one of strict liability; it did not,
- Therefore, the state must both charge and prove reck-

Jessness as an element of the offense. Furthermore, if the
state fails to prove recklessness, there is insufficient evi-
dence to convict a person charged with the offense.

[#+4595] JIL. Analogy

[¥*P11} As an analogy, we look to Ohio's statute
concerning child endangering, n6 The Ohio Supreme.
Court has held that becanse the child-endangering stahrie
does not specify a culpable mental state, the default
mental state of recklessness is an egsential element of the
crime. n7 In addition, the court has held that "an indict-

“ment charging an offense solely in the language of a

statute is insufficient when a specific intent element has
been judicially interpreted for that offense.” n8

né R.C, 2919.22,

n7 Sce State v. McGee, 79 Olio 51.3d 193,
195, 1997 Ohio 156, 680 N.E2d 975; Staie v.
O'Brien (1987), 30 Ohio St3d 122, 30 Ohio B.
436, 508 N.E.2d 144, paragraph one of the sylla-
bus,

n8 See State v. O"Brien, supra, at 124,

[#*P12] In this case, the complaint against Shugars
did not state any culpable mental state. Likewise, in its
explanation of the circumstances of the offense, the state
did not assert that Shugars had recklessly failed to pro-
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vide Blanco with the required contractal provisions, In
fact, the state did not assert or dispuss Shugarss mental
state at any time in the trial conrt.

[**P13] Therefore, because the state friled to al-
Jege an cssential element of the offense, Shugars's con-
viction carmot be sustained.

IV, No Walver

[**P14] The state argues that because Shugars

pleaded no contest, it is now too late for Shugars to
challenge the state’s evidence regarding the element
[*383] of a culpable mental state. But Shugars's plea of
no contest only admitted the fruth of the facts alleged by
the state, n9 The state did not allege that Sbugars had
acted recklessly. A conviction in which an essential ele-
ment was not proved cannot stand,

n9 See Crim.R. 11(B){2); State ex rel. Stern’

v. Mascio, 75 Ohlo St.3d 422, 423, 1996 Ohic 93,
662 N.E.2d 370, :

[#*P15] Furthermore, the complaint did not even
allege the culpable mental state of recklessness, and a
valid complaint is a jurisdictional prerequisite to a con-
viction. 110 A defendant cannot waive the right to chal-
lenge a charging document that fails to state an essential
element, even if the defendant pleads puilty to the
charged offense. nll Therefore, the -issue has not been
mooted because Shugars pleaded no contest.

nl0 See Crim. R. 12(C)(2); Stare v. Byrd, 7th
Dist. No. 04 BE 40, 2005 Ohio 2720, at PI6;
Skate v. Dandels, 3rd Dist. No. 12-03-12, 2004
Ohio 2063, at P3. '

nll Id,

[#*P16] While we are aware that the Ohio Supreme
Cowt, in a death-penaliy case, allowed a rape conviction
to stand when an element was never charged in the in-
dictment on the grounds of waiver (1), at least in that .
case the element was proved at trial. n12 But here, the
element was neither alleged or proved. Even were it pos-
sible to walve an eloment of an offense—a strange propo-
sition of law at best--something not mentmncd cannot be
waived.

112 See State v. Carter, 89 Ohio St. 3d 593,
598, 2000 Ohio 172, 734 N.E.2d 345.

V. Conviction Vacated

{**P17] By omitting an essential element, the
complaint against Shugars failed to state an offense un-

der Ohio law. This defect has affected Shugars's sub- .

stantial rights, and we must vacate Shugars's conviction
[¥*+506] and dismiss the complaint agamst him, But
because the charging fustrument did not charge an of-
fense, the trial court bad no jurisdiction to try Shugars,
113 so Shogars has not been placed in jeopardy. There~
fore, another prosecution is not barred, n14

nl3 See State v. Cimpritz (1953), 158 Ohio
St. 490, 110 N.E.2d 416, paragraph slx of the
syllabus,

nl4d See State v. Keplinger, I2th Dist. No.
CA2002-07-013, 2003 Ohio 3447,

[¥384] [**P18] Accordingly, we sustain Shugats'
assignment of error, vacate his conviction, and dismiss
the complaint against him.

. Judgment vacated and complaint dismissed.

HILDEBERANDT, P.J., and DOAN, J., concur.
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OPINION:
BRYANT, J.

[*P1] Defendant-appellant Ricky Daniels ("Da-
niels") brings this appeal from the judgment of the Court
of Common Pleas of Fumam County finding him guilty
of child endangerment and involuntary mansiaughter.

[¥P2] On April 11, 2003, Daniels was indicted on
one cousnt of endangering children, one count of feloni-
ous assault, and one count of murder, Daniels was ar-
raigned on April 14, 2003, and entered a plea of not
guilty and not guilty by reasen of insanity. Daniels was
examined and found competent fo stand trial. It was also
determined that Daniels did not meet the criteriz to be
found not guilty by reason of insanity. On-June 12, 2003,
Daniels entered a guilty plea to a bill of information to
one cournt of endangsring children and one count of in-

voluntary manslanghter. The State dismissed the charges
in the indictment pursuant to the plea agreement. On July
23, 2003, the trial court sentenced Daniels to [**2] eight
vears in prison on the endangering children charge and
ten years in prison on the involuntary manslaughter
charge, to be served consecuﬁvaly It is from this judg-
ment that Daniels appeals and raises the following as-
signmentis of error,

The bill of information was insufficient under
Crim.R. 7(B) for it failed to state an essential element
of endangering children.

The trial court committed an error of law by im-
posing maximum consecufive sentenees.

[*P3]  In the first assignment of error, Daniels
claims that the bill of informmation must allege the mental
state of reckiessness. Crim.R. 7({B) requires that-a bili of

- information contain sufficient statements to provide the

defendant with notice of all of the elements of the of-
fense for which the defendant is charged. The element of
recklessness is an essential element of the offense of
child endangerment and the charging instrument must
inclnde it, State v. MceGee (1998), 128 Ohio App. 3d 541,
715 NE2d 1175. The State claims that Daniel's failure
to object prior to & guilty finding waives the issve on
appeal. However, by pleading guilty to an offense, a de-
fendant does not waive the right to challenge a [**3]
chatging document that fails to state.an essential ele-
mont. State v. Keplinger, 12th Dist. No. C42002-07-013,
2003 Chio 3447.

Generally, an indictment or, in this case, an in-
formation must allege all elements of the crime in-
tended to be charged. * * * If an essential and mate-
rial element identifying the offense is omitted from
the information, it is insufficient to charge an offense,
* % * The omission of a material element of the crime
from an indictment renders the indictment invalid,
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2004 Ohio 2063, ¥; 2004 Ohjo App. LEXIS 1785, **

1d at P7,

In this case, the bill of information used the statntory
langnage. The statutory language does not mclude the
mens rea of recklessness:

[An] imdictment charging endangermg children
solely in the language of that statute necessarily omits
an essential element of the offense, i.e., recklessness.
As such, the indictment does not give the accused no-
tice of all the elements of the offense with which he ig
charged, Therefore, the indictment in its original
form was insufficient under Crime.R. 7(B).

McGee, supra at 544 (citing State v. O'Brien {1987], 30
Ohip 51.3d 122, 30 Ohio B. 436, 508 N.E.2d 144). Since
recklessness is an [**4] essential element of the offense
of child endangerment, it must be included in the bill of

* information for it to be a satisfactory charging document,

The failure to include this element is substantial and _

“anounts to plain error. Thus the first assignment of error

is sustamed

[*P4] The second asmgmnent of error alleges that
the trial court erred by imposing maximum, consecutive
senfences. Since we sustained the first assignment . of
error and reversed the conviction, an assignment of error
concering the sentence imposed is moot. '

[*P5] The judgment of the Court of Common Pleas
of Putnam County is reversed.

Jodgment reversed.
SHAW, P.J,, and CUPP, J., conour.
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Article I § 1.10 Ohio Constitution Trial for crimes; witness (1851; amended 1912)

Except in cases of impeachment, cases arising in the army and navy, or in the militia when in
actual service in time of war or public danger, and cases involving offenses for which the
penalty provided is less than imprisonment in the penitentiary, no person shall be held to
answer for a capital, or otherwise infamous, crime, unless on presentment or indictment of a-
grand jury; and the number of persons necessary to constitute such grand jury and the
‘number thereof necessary to concur in finding such indictment shall be determined by law. In
any trial, in any court, the party accused shall be allowed to appear and defend in person and
with counsel; to demand the nature and cause of the accusation against him, and to have a
copy thereof; to meet the witnesses face to face, and to have compulsory process to procure
the attendance of witnesses in his behalf, and a speedy public trial by an impartial jury of the
county in which the offensc is alleged to have been committed; but provision may be made
by law for the taking of the deposition by the accused or by the state, to be used for or against
the accused, of any witness whose attendance can not be had at the trial, always securing to
the accused means and the opportunity to be present in person and with counsel at the taking
of such deposition, and to examine the witness face to face as fully and in the same manner
as if in court. No person shall be compelled; in any criminal case, to be a witness against
himself; but his failure to testify may be considered by the court and jury and may be made
the subject of comment by counsel. No person shall be twice put in jeopardy for the same
offense.

(As amended September 3, 1912.)
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Ohio Constitution Article § 1.16 Redress in courts (1851, amended 1912)

All courts shall be open, and every person, for an injury done him in his land, goods, person,
or reputation, shall have remedy by due course of law, and shall have }ustme admmlstered

without denial or delay

{Suits agamst the state ] Suits may be brought agamst the state, in such courts and i in such
manner, as may be provided by law. - ; : S

(As amended September 3, 1912)
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Fourteenth Amendment - Rights Guaranteed Privileges and Immunities of
Citizenship, Due Process and Equal Protection

Section. 1. All persons born or naturalized in the United States and subject to the
jurisdiction thereof, are citizens of the United States and of the State wherein they
reside. No State shall make or enforcé any law which shall abridge the privileges
or immunities of citizens of the United States; nor shall any State deprive any
person of life, liberty, or property, without due process of law; nor deny to any
person within its jurisdiction the equal protectlon of the laws.

Section. 2. Representatives shall be apportioned among the several States
according to their respective numbers, counting the whole number of persons in
each State, excluding Indians not taxed. But when the right to vote at any election
for the choice of electors for President and Vice President of the United States,
Representatives in Congress, the Executive and Judicial officers of a State, or the
members of the Legislature thereof, is denied to any of the male inhabitants of such
State, being twenty-one years of age, and citizens of the United States, or in any
way abridged, except for participation in rebellion, or other crime, the basis of
representation therein shall be reduced in the proportion which the number of such
male citizens shall bear to the whole number of male citizens twenty-one years of
age in such State.

Section. 3. No person shall be a Senator or Representative in Congress, or elector
of President and Vice President, or hold any office, civil or military, under the
United States, or under any State, who, having previously taken an oath, as a
member of Congress, or as an officer of the United States, or as a member of any
State legislature, or as an executive or judicial officer of any State, to support the
Constitution of the United States, shall have engaged in insurrection or rebellion
against the same, or given aid or comfort to the enemies thereof. But Congress may
by a vote of two-thirds of each House, remove such disability.

Section. 4. The validity of the public debt of the United States, authorized by law,
including debts incurred for payment of pensions and bounties for services in
suppressing insurrection or rebellion, shall not be questioned. But neither the
United States nor any State shall assume or pay any debt or obligation incurred in
aid of insurrection or rebellion against the United States, or any claim for the loss
or emancipation of any slave; but all such debts, obligations and claims shall be
held illegal and void.

Section. 5. The Congress shall have power to enforce, by appropriate legislation,
the provisions of this article.
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2911.01 Aggravated robbery.

{A) No person, in attemptmg or committing a theft offense, as defined in section 2913.01 of the
Revised Code, or in fleeing immediately after the attempt or offense, shall do any of the following:
(1) Have a deadly weapon on or about the offender’s person or under the offender's control and - -
either display the weapon, brandish it, indicate that the offender possesses it, or use it;

(2) Have a dangerous ordnance on or about the offender’s person or under the offender s controI
(3) Inflict, or attempt to inflict, serious physical harm on another. ‘

(B) No person, without privilege to do so, shall knowingly remove or attempt to remove a deadly
weapon from the person of a law enforcement officer, or shall knowingly deprive or attempt to
deprive a law enforcement officer of a deadly-weapon, when both of the following apply:

(1) The law enforcement officer, at the time of the removal, attempted removal, deprivation, or
attempted deprivation, is acting within the course and scope of the officer’s duties;

(2) The offender knows or has reasonable cause to know that the law enforcement officer is a law -
enforcement officer. :
(C) Whoever violates this section is guilty of aggravated robbery, a felony of the ﬁrst degree

{D) As used in this section:

(1) “Deadly weapon” and “dangerous ordnance” have the same meanmgs as in sectron 2923.11 of
the Revised Code.

(2) “Law enforcement officer” has the same meaning as in section 2601.01 of the Revised Code and
also includes employees of the department of rehabilitation and correction who are authorized to
carry weapons within the course and seope of their duties.

Effective Date: 09-16-1997
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2911.02 Robbery.

(A) No person, in attempting or committing a theft offense or in fleeing immediately after the
- attempt or offense, shall do any of the following:
(1) Have a deadly weapon on or about the offender’s person or under the offerider’s control;
~(2) Inflict, attempt to inflict, or threaten to inflict physical harm on another;
(3) Use or threaten the immediate use of force against another.
(B) Whoever violates this section is guilty of robbery. A violation of division (A)(I) or (2) of this
section is a felony of the second degree A v1olat10n of division (A)(3) of this section is a felony of
- the third degree. :
(C) As used in this section:
(1) “Deadly weapon” has the sameé meamng as in sectlon 2923.11 of the Revised Code.-
(2) “Theft offense” has the same meaning as in sectlon 2913.01 of the Revised Code.
Effective Date: 07-01-1996
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2941.05 Statement that accused has committed some public

offense.

In an indi¢tment or information charging an offense, each count shall contain, and-is sufficient if it
~ contains in substance, a statement that the accused has committed some public offense therein
specified. Such statement may be made in ordinary and concise language without any technical
averments or any allegations not essential to be proved. It may be in the words of the section of the
Revised Code describing the offense or declaring the matter charged to be a public offense, or in
any words sufficient to give the accused notice of the offense of which he is charged

Effective Date: 03-17-1955
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RULE 7. The Indictment and the Information

(A)  Use of indictment or information. A felony that may be punished by death or
life imprisonment shall be prosecuted by indictment. All other felonies shall be prosecuted by
indictment, except that after a defendant has been advised by the court of the nature of the charge
against the defendant and of the defendant's right to indictment, the defendant may waive that
right in writing and in open court.

Where an indictment is waived, the offense may be prosecuted by information, unless an
indictment is filed within fourteen days after the date of waiver. If an information or indictment
is not filed within fourteen days after the date of waiver, the defendant shall be discharged and
the complaint dismissed. This division shall not prevent subsequent prosecution by information
or indictment for the same offense.

A misdemeanor may be prosecuted by indictment or information in the court of common
pleas, or by complaint in the juvenile court, as defined in the Rules of Juvenile Procedure, and in
courts inferior to the court of common pleas. An information may be filed without leave of

court.

(B) Nature and contents. The indictment shall be signed in accordance with Crim.
R. 6(C) and (F) and contain a statement that the defendant has committed a public offense
specified in the indictment. The information shall be signed by the prosecuting attorney or in the
name of the prosecuting attorney by an assistant prosecuting attorney and shall contain a
statement that the defendant has committed a public offense specified in the information. The
statement may be made in ordinary and concise language without technical averments or
allegations not essential to be proved. The statement may be in the words of the applicable
section of the statute, provided the words of that statute charge an offense, or in words sufficient
to give the defendant notice of all the elements of the offense with which the defendant is
charged. It may be alleged in a single count that the means by which the defendant committed
the offense are unknown or that the defendant committed it by one or more specified means.
Each count of the indictment or information shall state the numerical designation of the statute
that the defendant is alleged to have violated. Error in the numerical designation or omission of
the numerical designation shall not be ground for dismissal of the indictment or information, or
for reversal of a conviction, if the error or omission did not prejudicially mislead the defendant.

(C) Surplusage. The court on motion of the defendant or the prosecutmg attorney
may strike surplusage from the indictment or information.

(D) Amendment of indictment, information, or complaint. The court may at any
time before, during, or after a trial amend the indictment, information, complaint, or bill of
particulars, in respect to any defect, imperfection, or omission in form or substance, or of any
variance with the evidence, provided no change is made in the name or identity of the crime
charged. If any amendment is made to the substance of the indictment, information, or
complaint, or to cure a variance between the indictment, information, or complaint and the proof,
the defendant is entitled to a discharge of the jury on the defendant's motion, if a jury has been
impaneled, and to a reasonable continuance, unless it clearly appears from the whole
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proceedings that the defendant has not been misled or prejudiced by the defect or variance in
respect to which the amendment is made, or that the defendant's rights will be fully protected by
proceeding with the trial, or by a postponement thereof to a later day with the same or another
jury. Where a jury is discharged under this division, jeopardy shall not attach to the offense
charged in the amended indictment, information, or complaint, No action of the couit in refusing

a continuance or postponement under this division is reviewable except after motion to grant a
new trial therefor is refused by the trial court, and no appeal based upon such action of the court
shall be sustained nor reversal had unless, from consideration of the whole proceedings, the
reviewing court finds that a failure of justice resulted.

(E)  Bill of particulars. When the defendant makes a written request within twenty-
one days after arraignment but not later than seven days before trial, or upon court order, the -
prosecuting attorney shall furnish the defendant with a bill of particulars setting up specifically
the nature of the offense charge and of the conduct of the defendant alleged to constitute the
offense. A bill of particulars may be amended at any time subject to such condmons as justice
requires.

[Effective: july 1, 1973; amended effective July I, 1993; July 1, 2000.]

Staff Note (July 1, 2000 Amendment)

Rule 7(A) Use of Indictment or Information

~ The July 1, 2000 amendment permits the prosecution of misdemeanor charges by
complaint in the juvenile division of a common pleas court. Prior to this amendment, a
misdemeanor could only be prosecuted in the common pleas court by an indictment or
information. :

The impetus for the amendment was statutes holding parents criminally accountable for
their children’s chronic truancy. Since these charges are misdemeanors, prior to the amendment
of this rule a parent could be prosecuted only by a grand jury indictment or an information.
Obtaining a grand jury indictment is costly and time consuming, and a defendant must first
waive indictment before an information can be used. This amendment, which limits the use of
complaints to proceedings in juvenile court, is intended to help prosecutors and juvenile
authorities handle truancy and other misdemeanor charges in a more expeditious and less costly
manner than under the prior rule.
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RULE 12.  Pleadings and Motions Before Trial: Defenses and Objections

(A) Pleadings and motions. Pleadings in criminal proceedings shall be the
- complaint, and the indictment or information, and the pleas of not guilty, not guilty by reason of
insanity, guilty, and no contest. All other pleas, demurrers, and motions to quash, are abolished. -
Defenses and. objections raised before trial which heretofore could have been raised by one or |
more of them shall be raised only by motlon to dismiss or to grant appropriate relief, as provided
in these rules :

(B) Filing with the court defined. The filing of documents with the court, as
required by these rules, shall be made by filing them with the clerk of court, except that the judge
may permit the documents to be filed with the judge, in which event the judge shall note the
filing date on the documents and transmit them to the clerk. A court may provide, by local rules
adopted pursuant to the Rules of Superintendence, for the filing of documents by electronic
means. If the court adopts such local rules, they shall include all of the following:

(1)  The comp]alnt if permitted by local rules to be filed electronically, shall comply
with Crim. R. 3. o ‘

(2)  Any signature on electronically transmitted documents shall be considered that of -
the attorney or party it purports to be for all purposes. If it is established that the documents
were transmitted without authority, the court shall order the filing stricken.

(3) A provision shall specify the days and hours during which electronically
transmitted documents will be received by the court, and a provision shall specify when
documents received electronically will be con51dered to have been filed.

(4)  Any document filed clectromcally that requires a filing fee may be rejected by the
clerk of court unless the filer has complied with the mechanism established by the court for the

payment of filing fees.

(C)  Pretrial motions. Prior to trial, any party may raise by motion any defense,
objection, evidentiaty issue, or request that is capable of determination without the trial of the
“general issue. The following must be raised before trial:

(1)  Defenses and objections based on defects in the institution of the prosecution;

(2)  Defenses and objections based on defects in the indictment, information, or
complaint (other than failure to show jurisdiction in the court or to charge an offense, which
objections shall be noticed by the court at any time during the pendency of the proceeding};

(3)  Motions to suppress evidence, including but not limited to statements and.
identification testimony, on the ground that it was illegally obtained. Such motions shall be filed
in the trial court only.

(4)  Requests for discovery under Crim. R. 16;
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(5)  Requests for severance of charges or defendants under Crim. R. 14.

(D) Motion date. All pretrial motions except as provided in Crim. R. 7(E) and 16(F)
shall be made within thirty-five days after arraignment or seven days before trial, whichever is
earlier. The court in the interest of justice may extend the time for making pretrial motions.

(E) Notice by the prosecuting attorney of the intention to use evidence.

(1) At the discretion of the prosecuting attorney At the arraignment or as soon
thereafter as is practicable, the prosecuting attorney may give notice to the defendant of the
prosecuting attorney’s intention to use specified evidence at trial, in order to afford the defendant
an opportunity to raise objections to such evidence prior to trial under division (C)(3) of this
rule.

(2) At the request of the defendant. At the arraignment or as soon thereafter as is
practicable, the defendant, in order to raise objections prior to trial under division (C)(3) of this
rule, may request notice of the prosecuting attorney's intention to use evidence in chief at trial,
which evidence the defendant is entitled to discover under Crim. R. 16.

(F)  Ruling on motion. The court may adjudicate a motion based upon briefs,
affidavits, the proffer of testimony and exhibits, a hearing, or other appropriate means.

A motion made pursuant to divisions (C)(1) to (C)(5} of this rule shall be determined
before trial. Any other motion made pursuant to division (C) of this rule shall be determined
before trial whenever possible. Where the court defers ruling on any motion. made by the
prosecuting attorney before trial and makes a ruling adverse to the prosecuting attorney after the
commencement of trial, and the ruling is appealed pursuant to law with the certification required
by division (K) of this rule, the court shall stay the proceedings without discharging the jury or
dismissing the charges

Where factual issues are involved in determining a motion, the court shall state its
essential findings on the record.

(G) Return of tangible evidence. Where a motion to suppress tangible evidence is
granted, the court upon request of the defendant shall order the property returned to the
defendant if the defendant is entitled to possession of the property. The order shall be stayed
pending appeal by the state pursuant to division (K) of this rule.

(H) Effect of failure to raise defenses or objections. Failure by the defendant to
raise defenses or objections or to make requests that must be made prior to trial, at the time set
by the court pursuant to division (D) of this rule, or prior to any extension of time made by the
court, shall constitute waiver of the defenses or objections, but the court for good cause shown
may grant relief from the waiver. :
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@ Effect of plea of no contest. The plea of no contest does not preclude a
“defendant from asserting upon appeal that the trial court prejudicially erred in rl.thng on a prefrial -
- motion, mcludmg a pre‘mal motion to suppress evidence.

- .Effect of determination. If the court grants a motion to dismiss based on a
defect in the institution of the prosecution or in the indictment, information, or complaint, it may
also order that the defendant be held in custody or that the defendant’s bail be continued for a
specified time not exceeding fourteen days, pending the filing of a new indictment, information,
or complaint. Nothing in this rule shall affect any statute relating to periods of limitations.
Nothing in this rule shall affect the state’s right to appeal an adverse ruling on a motion under
divisions (C)(1) or (2) of this rule, when the motion raises issues that were formerly raised
pursuant to a motion to quash, a plea in abatement, a demurrer, or a motion in arrest of judgment.,

(K) Appeal by state. When the state takes an appeal as prov1ded by law from an
order suppressing or excluding evidence, the prosecuting attorney shall certify that both of the

following apply:
(1)  the appeal is not taken for the purpose of delay; -

(2)  the ruling on the motion or motions has rendered the state's proof with respect to
the pending charge so weak in its entirety that any reasonable possibility of effective prosecutlon
has been destroyed.

The appeal from an order suppressing or excluding evidence shall not be allowed unless
the notice of appeal and the certification by the prosecuting attorney are filed with the clerk of
the trial court within seven days after the date of the entry of the judgment or order granting the
motion. Any appeal taken under this rule shall be prosecuted diligently.

If the defendant previously has not been released, the defendant shall, except in capital
cases, be released from custody on his or her own recognizance pending appeal when the -
prosecuting attorney files the notice of appeal and certification.

This appeal shall take precedence over all other appeals.

If an appeal pursuant to this division results in an affirmance of the trial court, the state
shall be barred from prosecuting the defendant for the same offense or offenses except upon a
showing of newly discovered evidence that the state could not, with reasonable dlhgence have
discovered before filing of the notice of appeal. :

[Effective: July 1, 1973; amended effective July 1, 1975; July 1, 1980; July 1, 1995 July
1, 1998; July 1, 2001.] . .
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