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STATEMENT OF THE CASE AND FACTS

Janet Sue Stoddard, the victim in this matter, and appellee, Timothy Wamsley,

(Wamsley) had been involved in an on-again, off-again romantic relationship for

approximately six years prior to the incident. The victim had rented an apartment at 800

Dresden Avenue on her own as a result of problems in the relationship. (Tr., p. 95)

Wamsley never resided at the Dresden Avenue apartment, did not pay rent, did not have a

key to the apartment and was not welcome at the apartment on May 29, 2004. (Tr., p.

95,103,109) Wamsley had stayed at the apartment several nights prior to the incident, but

did not reside there. (Tr., p. 104, 109). Earlier in the day on May 29, 2004, the victim

had called the police to remove Wamsley. (Tr., p. 97) According to the testimony of

Ronald Scott, the victim's landlord, Wamsley was not permitted to be at the apartment,

did not pay rent, was not party to the verbal lease agreement and had been removed from

the apartment on a few occasions. (Tr., p. 57-59)

On May 29, 2004, at about 10:00 p.m., the victim was awakened by Wamsley

who had broken into her Dresden Avenue apartment and kicked and beat her about the

head. (Tr., p. 105) When police arrived, they heard a woman screaming for help. (Tr., p.

44) Upon his arrival, Officer Patrick Wright encountered Wamsley coming down the

steps of the apartment (Tr., p. 47) and also saw the victim on the steps with her face and

hair covered in blood. (Tr., p. 47) The victim told Officer Wright that Wamsley had

broken into her apartment and "kicked the hell out of [her]". (Tr., p. 48) Additionally,

two other individuals were standing near the scene, including the victim's landlord, Mr.

Scott. Mr. Scott had observed Wamsley use his shoulder to shatter the wooden door to

the apartment, breaking the lock. (Tr., p. 67) Mr. Scott also heard the victim screarning,
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"he's trying to kill me". (Tr., p. 64) Ambulance personnel were summoned and the

victim advised them that her ex-boyfriend had attacked her. (Tr., p.80) The ambulance

attendant, Marty Thom, described the victim's injuries as being a strike to the upper back

and back of head resulting in bleeding and a gash leaving a flap of skin loose. (Tr., p. 77)

Mr. Thorn testified that the injuries appeared consistent with a kick to the head and that

the victim was also choked. (Tr., p. 82) Further testimony by the victim's ex-husband,

Richard Stoddard, revealed that Wamsley had fought with Mr. Stoddard shortly before

the attack in the area of a local bar wherein Richard Stoddard had knocked Wamsley out.

(Tr., p. 115) Despite her testimony at trial as an adverse witness, the victim did testify

that Wamsley stated "See what Richard did to me? Now, you're gonna' get yours."

during his attack on her. (Tr., p. 102)

Wamsley was indicted by the Columbiana County Grand Jury for one count of

Aggravated Burglary, ORC Section 2911.11(A)(1), a felony of the first degree, on or

about June 24, 2004. The case finally proceeded to jury trial on December 7, 2004. The

jury convicted Wamsley of Aggravated Burglary and a sentencing hearing was conducted

on February 25, 2005. As reflected in the sentencing judgment entry of February 28,

2005, Wamsley was sentenced to a defmite four year term of incarceration in a state

correctional facility. Wamsley timely appealed his conviction to the Seventh District

Court of Appeals setting forth six assignments of error. On October 3, 2006, the

Seventh District Court of Appeals reversed Wainsley's conviction and remanded the

matter for retrial finding Wamsley's third assignment of error alleging a due process

violation as a result of the trial court's erroneous jury instructions dispositive. (Appx. 3)

The majority discussed structural error and held that the trial court's failure to instruct the
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jury on the culpable mental state for trespass as an element of aggravated burglary was

"the type of fundamental error that satisfies the requirements of the plain error rule"

necessitating reversal. (Appx. 20) The majority further found that the trial court's

instruction regarding the element of "purpose to commit any criminal offense" to be

deficient and held that the deficiency supported reversal. (Appx. 24) The majority held

the remaining five assignments of error moot as a result of their ruling on the third

assignment of error. (Appx. 25)

In a dissenting opinion, Judge DeGenaro disagreed with the majority finding that

while the trial court committed error with regard to the jury instructions, that error did not

merit reversal. (Appx 27-30) The dissenting opinion held that structural error had no

application to this case (Appx 27) and that the remaining five assignments of error were

without merit. (Appx. 29).

The State of Ohio timely filed a Notice of Appeal to the Supreme Court of Ohio

on November 17, 2006. (Appx. 1) On March 2, 2007, the Supreme Court granted

jurisdiction to hear the case and allowed the appeal.
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ARGUMENT

Proposition of Law No. l

The structural error doctrine cannot be broadly applied to require automatic
reversal when no objection to the alleged error has been made at trial.

Structural error has been defined by the United State Supreme Court as a "defect

affecting the framework within which a trial proceeds, rather than simply an error in the

trial process itself." Arizona v. Fulminante, (1991) 499 U.S. 279, 310. This court has

adopted that definition. State v. Fisher, (2003) 99 Ohio St. 3d 127. Structaral errors

permeate the entire trial and render it unreliable as a vebicle for the determination of guilt

or innocence. State v. Perry, (2004) 101 Ohio St. 3d 118 citing Fulminante, supra. Such

errors require automatic reversal because they affect the substantial rights of a criniinal

defendant. However, this Court has recognized a strong presumption against structural

errors when a defendant is represented by counsel and tried by an impartial adjudicator.

State v. Hill, (2001) 92 Ohio St. 3d 191. Structural error relieves a defendant of the

burden to show prejudice and, as a result, applies only in very rare and liniited

circumstances. Perry, supra. See also State v. Martin (2004) 103 Ohio St. 3d. 385

(concurring opinion). As this Court has noted repeatedly, only a very liniited class of

cases has found errors to be structural and subject to automatic reversal, including a

complete denial of counsel citing Gideon v. Wainwright, (1963) 372 U.S. 335, 83 S.Ct.

792; biased trial judge citing Tumey v. Ohio, (1927) 273 U.S. 510, 47 S.Ct. 437; racial

discrimination in grand jury selection citing Vasquez v. Hillery, (1986) 474 U.S. 254, 106

S.Ct. 617; denial of self-representation at trial citing McKaskie v. Wiggins, (1984) 465 U.
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S. 168, 104 S.Ct. 944; denial of a public trial citing Waller v. Georgia, (1984) 467 U.S.

39, 104 S.Ct. 2210; and defective reasonable doubt instruction citing Sullivan v.

Louisiana, (1993) 508 U.S. 275, 113 S.Ct. 2078. Perry citing Neder v. United States,

(1999) 527 U.S. 1, 8.

This Court has declined to find structural error in a case involving the use of an

anonymous jury. State v. Hill, (2001) 92 Ohio St.3d 191. In so holding, this Court

acknowledged that the right to public jury trial is an important and basic right. But, this

Court rejected the concept that structural error exists in every situation in which

fundamental rights are limited. Hill, supra. Significantly, the Hill court found the failure

to object to be key in distinguishing the case from federal precedent. Id.

Structural error is not to be an unwarranted expansion of the plain error doctrine

defined in Criminal Rule 52(B). For that reason, a structural error analysis should not be

applied absent an objection at trial. Johnson v. United States (1997) 520 U.S. 461 and

State v. Hill, (2001) 92 Ohio St. 3d 191. Quoting Johnson, this court held in Hill that

any unwarranted expansion of the plain error rule would "skew the rule's careful

balancing of our need to encourage all trial participants to seek a fair and accurate trial the

first time around against our insistence that obvious injustice be promptly redressed."

Hill, supra,. at 199 quoting Johnson v. United States (1997) 520 U.S. 461. This Court

emphasized its caution against applying a structural error analysis to cases where no

objection had been raised at trial reasoning that such policy would reward the silent

defendant by allowing obvious errors to be challenged under a doctrine mandating

automatic reversal rather than requiring errors to be raised in the trial court where such

errors may be corrected. Perry, supra.
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The Seventh District recognized this Court's rulings in State v. Rector, 2003 WL

22331979 (Ohio App. 7 Dist.), 2003-Ohio-5438. In Rector, the appellant was urging the

appellate court to fmd that the failure to afford a public trial constituted structural error.

In rejecting the appellant's assertions, the Seventh District noted that no objection was

made at trial and that as a result, the plain error doctrine applied. Id. The ruling in the

instant matter conflicts with the appellate court's holding in Rector as duly noted by the

dissent (Appx. 27) and with the cautions of both the United States Supreme Court and this

Court.

Absent an objection to jury instructions, Crimi}ial Rule 52(B) applies and a

reviewing court must engage in a plain error analysis. In other words, prejudice must be

shown before reversal is warranted.

In this case, the defendant remained silent and did not pose any objection to the

jury instructions either as proposed or given by the trial court. As noted by the appellate

court, the defendant's assignment of error challenging the jury instructions was only

briefly mentioned. The defendant's challenge to the instructions included a claim of

error in the trial court's failure to define the culpable mental state for trespass, the term

"occupied structure", the term "cause or attempt to cause physical harm" and the

underlying offense of assault.

The appellate court found no error with regard to the failure to define "cause or

attempt to cause physical harm" and no "harmful error" in the failure to define "occupied

structure". Appx. 21-22. However, the appellate court did find error in the failure to

instruct on the culpable mental state for trespass and to define the underlying offense.

Appx. 20. And, although the appellate court correctly began with a plain error analysis,
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it skewed that analysis with the structural error doctrine and presumed prejudice. By

doing so, the appellate court effectively relieved the defendant of both the obligation to

bring obvious error to the court's attention and to demonstrate that the outcome of the

trial would have been different but for the error. Moreover, when reviewing structural

error, the appellate court relied upon State v. Smith, 1989 WL 4275 (Ohio App. 11 Dist.)

and a number of federal court decisions that predated recent clarifications of structural

error by both the United States Supreme Court and this Court.

Appellant asserts that the alleged errors in the jury instructions here do not

constitute structural error. Said errors do not affect the very framework of the trial nor

permeate the whole process. The claimed errors do not fall within the limited class of

cases identified by the United States Supreme Court and adopted by this Court.

Significantly, the appellate court did not find that the errors with regard to the jury

instructions permeated the entire trial process or seriously affected the fairness, integrity

or public reputation of the judicial proceedings. Instead, the appellate court skewed the

plain error analysis with the structural error doctrine and presumed prejudice. This type

of skewed reasoning dangerously expands the concept of structural error and creates an

even more dangerous precedent for relieving a defendant from the obligation to bring

error to the court` s attention during the trial and allows that silent defendant to obtain

automatic reversal. This frustrates the concept ofjudicial economy by providing

disincentives to objecting to errors at the trial court level where such errors can be

avoided and/or corrected.
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PROPOSITION OF LAW NO. II: A trial court's failure to instruct on every
element of an offense is not per se plain error requiring reversal.

Generally, a party may not challenge any error in the jury instructions absent an

objection being made prior to the jury retiring to deliberate. Criminal Rule 30(A).

However, if the error is plain, Rule 52(B) applies. The plain error rule provides that

"plain errors or defects affecting substantial rights may be noticed although they were not

brought to the attention of the court." Criminal Rule 52(B).

The burden of proof is on the party claiming plain error to show 1) that the trial

court erred, 2) that the error was plain or obvious and 3) that the error affected his

substantial rights. State v. Martin, (2004) 103 Ohio St.3d 385, concurring opinion, citing

State v. Barnes, (2002) 94 Ohio St.3d 21. Even after plain error is shown, the reviewing

court has discretion with regard to noticing the plain error. Id. In fact, such error is to

be noticed "with the utmost caution, under exceptional circumstances and only to prevent

a manifest miscarriage ofjustice." State v. Long, (1978) 53 Ohio St. 2d 91, syllabus

paragraph 3. Reversal is only appropriate when, after reviewing the entire record, the

reviewing court finds that the outcome of the proceedings would have clearly been

different but for the error. Long, supra. See also, State v. Underwood, (1983) 3 Ohio St.

3d 12.

Here, the appellate court appropriately began with a plain error review of the

claimed errors in the jury instructions. But, as concems the prongs related to the failure

to define the culpable mental state for trespass and to define the underlying offense, the

appellate court did not engage in a review of the entire record to determine if a manifest

miscarriage of justice had occurred. Rather, the appellate court seems to have determined
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that the errors were so obvious that no review was necessary. The appellate court held

that the failure to instruct on an essential element of a crime is such a fundamental error

that prejudice must be presumed and the judgment reversed as plain error. Such a ruling

is contrary to this court's holding in State v. Adams, (1980) 62 Ohio St. 2d 151. In

Adams, this Court held that the failure to instruct on each element of an offense is not

necessarily reversible as plain error. Rather, this court held that an appellate court must

review the instructions as a whole and the entire record to determine whether a manifest

miscarriage ofjustice has occurred as a result of the error in the instructions. Id. Any

errors or omissions in the jury instructions are to be interpreted in the context of the entire

charge. State v. Madigral, (2000) 87 Ohio St.3d 378.

The trial court in Adams failed to instruct on the culpable mental state of the

offense. In reviewing the error, the Adams court reviewed the entire record under a plain

error analysis and found no manifest miscarriage of justice since the mental state was not

at issue. Here, the appellate court did not conduct such an analysis for a manifest

miscarriage ofjustice and made no such finding. While the appellate court attempted to

distinguish Adams by saying that the culpable mental state was at issue in this case, the

reasoning is flawed. The Adams court's review of the record revealed no prejudice as a

result of the omission of the instruction because the element omitted was not at issue.

Finding that the omitted element is at issue does not fulfill the requirement to review the

record and determine whether resolution of that issue would have been different had the

instruction been given. No such finding was made by the appellate court here. This is

precisely the type of "plain error per se" resolution that this Court rejected in State v. Hill,

(2001) 92 Ohio St.3d 191. See also Johnson wherein the United State Supreme Court
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stated that the creation "out of whole cloth" of an exception to the [federal] plain error

rule would be even less appropriate than the unwarranted expansion of the rule that was

cautioned against in United States v. Young (1985) 470 U.S. 1. Johnson v. United

States, (1997) 520 U.S. 461. In Young, the United States Supreme Court criticized a per

se plain error approach noting that it could result in appellate courts "indulging in the

pointless exercise of reviewing harmless plain errors." Id., at 16.

Appellant State of Ohio asserts that a review of the entire record clearly shows

that the outcome would not have been different if the mental state for trespass had been

defined or a more expansive definition of the underlying offense provided. As set forth in

the dissenting opinion, "No jury could have found that the trespass was not knowing."

Appx. 27,

Additionally, the trial court did defme the element of purpose to commit any

criminal offense as it related to the aggravated burglary charge. However, the appellate

court held that the trial court's instructions failed to provide enough information

regarding this element of the offense and distinguished it from State v. Dimitrov (Feb. 15,

2001), 2001 Ohio 4133 (8th App. Dist. No. 76986). In Dimitrov, the court defined any

criminal offense by saying that anything can be a criminal offense and instructed the jury

to use its common sense while referencing theft. Here, the underlying offense could be

assault. The aggravating element of the offense of burglary is essentially assault.

Interestingly, as concerns that instruction, the appellate court found no error holding that

the phrase "the offender inflicts, or attempts or threatens to inflict physical harm on

another" contained words of common usage that needed no definition. Appx. 22-

paragraph 63. Review of the entire record here shows that the failure to specifically
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define the offense of assault in conjunction with the element of "any criminal offense"

was not prejudicial error warranting reversal. The dissenting opinion noted that the jury

could use its common sense to determine that kicking and beating someone was a

criminal offense as the trial court had defined. Appx. 29 As with the failure to define the

culpable mental state for trespass, the majority failed to review the entire record and

simply presumed prejudice. Appx. 24, paragraph 70. Again, this reasoning by the

appellate court creates a per se plain error rule and obviates the need for determination of

prejudice. This court rejected that type of approach in Hill, supra.

CONCLUSION

The appellate court decision is fundamentally wrong in its reasoning and

erroneous application of the structural error doctrine. Absent an objection at trial, the

structural error doctrine has no application and a plain error review must be undertaken.

The appellate court decision is an unwarranted expansion of the plain error rule that

obviates the requirement that a manifest miscarriage of justice be demonstrated prior to

reversal for plain error. A dangerous precedent for automatic reversals in cases with

unchallenged errors in jury instructions results.

This skewed analysis of plain error and structural error must not be allowed. If a

party fails to object to jury instructions, the plain error doctrine must be applied and a

manifest miscarriage of justice must be found before reversal. Absent an objection, the

structural error doctrine has no application.
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The appellate decision must be reversed. A reversal protects the integrity of the

plain error doctrine, preserves judicial economy and recognizes the strict limitations on

the applicability of the structural error doctrine previously set forth by this Court.
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-1-

WAITE, J.

{¶1} Appellant Timothy M. Wamsley appeals his conviction and four-year

prison sentence on one count of aggravated burglary. Appellant allegedly broke

down the door to his girlfriend's apartment and then attacked her. Appellant argues

that the trial court failed to properly instruct the jury as to the full definition of a

criminal trespass, which is one of the elements of aggravated burglary as set forth in

R.C. §2911.11. We agree that the trial court's failure to give a complete instruction

on criminal trespass was prejudicial error in this case. For this reason, the judgment

of the Columbiana County Court of Common Pleas is hereby vacated and the case is

remanded for retrial.

HISTORY OF THE CASE

{12} On the afternoon of May 29, 2004, Janet Sue Stoddard called the police

to have them remove Appellant from her apartment at 800 Dresden Avenue in East

Liverpool, Ohio. East Liverpool Patrolman Patrick Wright responded to the call, and

Ms. Stoddard told him that Appellant had already left. (Tr., p. 43.) At about 10:00

p.m., Patrolman Wright was again called to Ms. Stoddard's apartment. When he

arrived he saw two people standing near the entrance to her apartment, and he

heard a woman screaming for help. (Tr., p. 44.) Ms. Stoddard's landlord, Ronald

Scott, was at the scene, and he heard the victim scream, "he's trying to kill me." (Tr.,

p. 64.) Patrolman Wright saw Appellant coming down the steps from the apartment,

and immediately arrested him. (Tr., p. 47.) The patrolman also saw Ms. Stoddard

coming down the stairs. Her face and hair were covered with blood. (Tr., p. 47.) He

Appx-5



-2-

asked the victim what had happened, and she said that Appellant had broken into the

apartment and "kicked the hell out of me." (Tr., p. 48.)

{¶3} Patrolman Wright called an ambulance, and accompanied Ms.

Stoddard back into her apartment to wait. He found that the front wooden door had

been shattered and the lock had been broken. (Tr., p. 49.) Mr. Scott, the victim's

landlord, testified that he saw Appellant forcefully enter the apartment by hitting the

door with his shoulder. (Tr., p. 67.)

{¶4} Patrolman Wright found the apartment in disarray, and saw that the

television and dresser in her bedroom had been knocked over. (Tr., p. 49.) He took

photographs of the scene, which showed blood on the bedroom curtains, sheets and

pillows. (Tr., State's Exh. 2.)

{¶5} Once the ambulance arrived, the victim was treated by Marty K. Thorn,

III, an EMT. Ms. Stoddard told him that she was attacked by her ex-boyfriend. (Tr.,

p. 80.) Mr. Thorn found that Ms. Stoddard had been struck on her upper back and on

the back of her head. A flap of skin was loose and bleeding from the back of her

head. (Tr., p. 77.) It appeared to Mr. Thorn that the victim had been kicked in the

head and choked. (Tr., p. 82.) At some point, Ms. Stoddard lost consciousness, and

she was taken to the hospital. Ms. Stoddard was treated at the hospital for a gash in

her head. (Tr., p. 99.)

{16} Appellant was indicted on June 24, 2004, on one count of aggravated

burglary, a first degree felony, as set forth in R.C. §2911.11(A)(1). The case

proceeded to jury trial on December 7, 2004. At trial, the prosecutor called Ms.

A9px -b



-3-

Stoddard to testify as a hostile witness, and her testimony at trial recanted to some

degree a number of previous statements she had made. Ms. Stoddard testified that

she and Appellant had been in an "on and off' romantic relationship for about six

years. (Tr., p. 94.) She rented the apartment at 800 Dresden Avenue on her own

because she was having problems with her relationship with Appellant. (Tr., p. 95.)

She alone paid the rent for the apartment. (Tr., p. 95.) She testified that Appellant

was not welcome at her Dresden Avenue apartment; that she had called the police

on May 29, 2004, to remove him from the apartment; and that he broke through the

door later that evening. (Tr., p. 97.) She admitted calling out for help after Appellant

broke into the apartment. (Tr., p. 98.) She also testified that Appellant said: "See

what Richard did to me? Now, you're gonna get yours." (Tr., p. 102.) Richard

Stoddard is the victim's ex-husband. He had been in a fistfight with Appellant at

about 9:00 p.m. on May 29, 2004. (Tr., p. 115.) Mr. Stoddard hit Appellant once and

knocked him out. (Tr., p. 115.)

{¶7} According to Stoddard's testimony, she and Appellant had lived

together continuously for six and one-half years prior to her renting the Dresden

Avenue apartment. (Tr., p. 103.)

{18} Ms. Stoddard testified that she was awakened on May 29th by two loud

thumps, after which she heard someone coming into the house. (Tr., p. 105.) She

was frightened and started yelling. She turned around, saw a figure in the dark, and

kicked the person in the chest. (Tr., p. 105.) She stated that she could not see that it

was Appellant. (Tr., p. 105.) The person grabbed her by the shirt and hair. She tried

Apqf,-l
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to kick him again, but ended up kicking her dresser instead. She lost her balance

and fell, hitting her head on the nightstand. (Tr., p. 106.) The dresser flipped over,

causing the television and videotape player to fall on top of her. She testified that

Appellant did not kick her. (Tr., p. 106.)

{¶9} Ms. Stoddard testified that Appellant never had a key to her Dresden

Avenue apartment, but that he knew where an outside key was hidden. (Tr., pp. 102-

103.) Appellant had slept at her apartment four or five nights prior to the night of the

crime. (Tr., p. 104.) Ms. Stoddard stated that she had removed the hidden key on

May 29, 2004, because she was angry with Appellant, and she did not want him in

the apartment. (Tr., p. 103.) She stated that Appellant had never lived with her at

the Dresden Avenue apartment. (Tr., p. 109.) She also stated that she still loved

Appellant. (Tr., p. 109.)

{¶10} Ronald Scott, who was the landlord of the Dresden Avenue apartment,

testified that Ms. Stoddard lived there alone under a verbal lease agreement. (Tr., p.

57.) He stated that Appellant did not ever pay rent for the apartment, that Appellant

had been removed from the apartment once or twice, and that he told Ms. Stoddard

that Appellant was not permitted to be in the apartment. (Tr., pp. 58-59.) He told Ms.

Stoddard that she would have to leave the apartment if Appellant continued to visit.

(Tr., p. 73.)

{¶11} Mr. Scott testified that, on the night of the crime, he was at his home,

which is near the Dresden Avenue apartment. He heard screaming in the

neighborhood and immediately drove to the Dresden Avenue apartment. (Tr., p. 62)



-5-

He testified that he saw Appellant abruptly enter the apartment by hitting the door

with his shoulder. He then heard Ms. Stoddard screaming and later saw Appellant

leaving the apartment. (Tr., pp. 63-64, 67.) Mr. Scott stood at the bottom of the

stairs to prevent Appellant from leaving, and he stated that Appellant, "was irate, very

upset." (Tr., p. 66.) It was at this time that the police arrived.

{112} The jury found Appellant guilty of aggravated burglary. A sentencing

hearing was held on February 25, 2005. The sentencing entry was filed on February

28, 2005, and the trial court sentenced Appellant to four years in prison for the first

degree felony crime. This timely appeal was filed on March 23, 2005. Appellant

presents five assignments of error in this appeal. Appellant's third assignment of

error is dispositive.

ASSIGNMENT OF ERROR NO. THREE

{¶13} "THE TRIAL COURT ERRED WHEN IT OMITTED FROM THE JURY

INSTRUCTIONS THE CULPABLE MENTAL STATE NEEDED FOR THE

TRESPASS ELEMENT OF AGGRAVATED BURGLARY, THE DEFINITION OF AN

OCCUPIED STRUCTURE, THE DEFINITION OF CAUSE OR ATTEMPT TO CAUSE

PHYSICAL HARM, AS WELL AS THE DEFINITIONS OF THE ELEMENTS

REQUIRED TO ESTABLISH THE UNDERLYING CRIMINAL OFFENSE OF

ASSAULT THEREBY DENYING DEFENDANT/APPELLANT HIS RIGHTS TO DUE

PROCESS."

{¶14} Appellant argues that the failure of the trial court to instruct the jury as

to certain elements of the crime of aggravated burglary constitute structural and
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reversible error. Although Appellant's actual presentation of this assignment of error

is very brief, it raises the most significant issues in this appeal. We will deal with

each alleged error in the jury instructions in turn.

A . Failure to instruct on the culpable mental state for trespass.

{¶15} Appellant first argues that, as part of an aggravated burglary charge,

the trial court must also instruct the jury as to the essential elements of the crime of

trespass. Aggravated burglary is defined in R.C. §2911.11.(A)(1) as follows:

{116} "(A) No person, by force, stealth, or deception, shall trespass in an

occupied structure or in a separately secured or separately occupied portion of an

occupied structure, when another person other than an accomplice of the offender is

present, with purpose to commit in the structure or in the separately secured or

separately occupied portion of the structure any criminal offense, if any of the

following apply:

{¶17} "(1) The offender inflicts, or attempts or threatens to inflict physical

harm on another;

{118} The definition of criminal trespass is setforth in R.C. §2911.21.(A)(1):

{¶19} "(A) No person, without privilege to do so, shall do any of the following:

{120} "(1) Knowingly enter or remain on the land or premises of another;

{121} "(2) Knowingly enter or remain on the land or premises of another, the

use of which is lawfully restricted to certain persons, purposes, modes, or hours,

when the offender knows the offender is in violation of any such restriction or is

reckless in that regard;
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{¶22} "(3) Recklessly enter or remain on the land or premises of another, as

to which notice against unauthorized access or presence is given by actual

communication to the offender, or in a manner prescribed by law, or by posting in a

manner reasonably calculated to come to the attention of potential intruders, or by

fencing or other enclosure manifestly designed to restrict access;

{123} "(4) Being on the land or premises of another, negligently fail or refuse

to leave upon being notified by signage posted in a conspicuous place or otherwise

being notified to do so by the owner or occupant, or the agent or servant of either."

(Emphasis added.)

{¶24} The four culpable mental states are defined in R.C. §2901.22, which

indicates that a crime may be committed purposely, knowingly, recklessly, or

negligently. The criminal trespass statute, supra, describes a variety of types of

trespass that can be committed knowingly, recklessly, or negligently, depending on

the facts of the crime. In this case, the trial court instructed the jury concerning

trespass as follows: "To trespass means that a person enters onto the land or the

premises of another without privilege to do so." (Tr., p. 154.) The court seemed to

be tracking the language of R.C. §2911.21(A)(1), except that the instruction fails to

state that the crime must be committed "knowingly," which is defined in R.C.

§2901.22(B):

{125} "(B) A person acts knowingly, regardless of his purpose, when he is

aware that his conduct will probably cause a certain result or will probably be of a
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certain nature. A person has knowledge of circumstances when he is aware that

such circumstances probably exist."

{126} Appellant contends that this omission by the trial court is a due process

violation because the jury could not have found him guilty beyond a reasonable doubt

of all the elements of the crime if the trial court did not tell the jury exactly what

constitutes all the elements of the crime. Appellant also contends that, even though

his attorney did not object to this omission in the jury instruction, the error is harmful,

prejudicial, and constitutes plain error.

{127} Appellee asserts in rebuttal, without any support, that the culpable

mental state for trespass is not one of the elements of aggravated burglary, even

though the definition of aggravated burglary includes the requirement that a trespass

has taken place. Appellee is clearly incorrect in this assertion. The crime of criminal

trespass, described in R.C. §2911.21, does include a culpable mental state, as

explained above. A very long list of cases indicate that the reference to "trespass" in

the criminal statutes defining the related crimes of aggravated burglary, burglary, and

breaking and entering, refers to a criminal trespass as defined by R.C. §2911.21.

See, e.g., State v. O'Nea( (2000), 87 Ohio St.3d 402, 408, 721 N.E.2d 73; State v.

Lilly (1999), 87 Ohio St.3d 97, 102, 717 N.E.2d 322; State v. Powell (1991), 59 Ohio

St.3d 62, 63, 571 N.E.2d 125; State v. Barksdale (1983), 2 Ohio St.3d 126, 127, 443

N.E.2d 501; State v. Murray, 11th Dist. No. 2003-L-045, 2005-Ohio-1693, ¶58

(holding that one of the essential elements of burglary is trespass, and that a

fANx-Vt-
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trespass signifies that the defendant knowingly entered the property without

privilege); State v. Hemandez (June 11, 1999), 7th Dist. No. 97 C.A. 201.

{128} The commentary to the Ohio Jury Instructions states that the trial court

is required to instruct the jury on the elements of trespass as part of the instructions

for aggravated burglary:

{129} "Trespass is an element of the offense of aggravated burglary. A

trespass can be committed with a knowing, reckless or negligent culpable mental

state, See R.C. 2911.21. The court must instruct on the elements of trespass

including the appropriate culpable mental state as indicated by the facts of the case."

4 Ohio Jury Instructions (2005) 386, Section 511.11.

{130} The Ohio Supreme Court has held that, "[j]ury instructions that

effectively relieve the state of its burden of persuasion violate a defendant's due

process rights." State v. Adams, 103 Ohio St.3d 508, 2004-Ohio-5845, 817 N.E.2d

29, ¶97, citing Sandstrom v. Montana (1979), 442 U.S. 510, 99 S.Ct. 2450, 61

-L.Ed.2d 39.

{13.1}. Appellant correctly argues that the jury must be instructed on all the

elements of criminal trespass when the crime charged is aggravated burglary. Since

the definition of criminal trespass contains a culpable mental state, that mental state

is one of the essential elements of criminal trespass, and by extension, one of the

elements of aggravated burglary. State v. Campbell (1997), 117 Ohio App.3d 762,

773, 691 N.E.2d 711. This is such an obvious conclusion that it is rarely discussed in

the caselaw as anything other than an established principle.

AQ9x-^3
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{¶32} In the instant case though, Appellant's counsel did not object to the jury

instructions. Generally speaking, a failure to object to a trial error waives all but plain

error on appeal. State v. Undenvood (1983), 3 Ohio St.3d 12, 444 N.E.2d 1332,

syllabus. "The failure to object to a jury instruction constitutes a waiver of any claim

of error relative thereto, unless, but for the error, the outcome of the trial clearly would

have been otherwise." Underwood, supra, 3 Ohio St.3d 12, 444 N.E.2d 1332, at

syllabus.

{¶33} Appellant contends that the error is of such magnitude that the plain

error rule should be invoked. To constitute plain error, the error must be obvious on

the record, and the error must be so fundamental that it should have been apparent

to the trial court without objection. State v. Tichon (1995), 102 Ohio App.3d 758, 658

N.E.2d 16. "Notice of plain error *"' is to be taken with the utmost caution, under

exceptional circumstances and only to prevent a manifest miscarriage of justice."

State v. Long (1978), 53 Ohio St.2d 91, 7 0.O.3d 178, 372 N.E.2d 804, paragraph

three of the syllabus. The decision to conduct a plain error review is discretionary

with the reviewing court. State v. Noiing, 98 Ohio St.3d 44, 2002-Ohio-7044, 781

N.E.2d 88, at 162.

{134} In State v. Adams (1980), 62 Ohio St.2d 151, 404 N.E.2d 144, ¶2 and 3

of syllabus, the Ohio Supreme Court has left open the possibility that a trial court's

failure to instruct the jury on all the elements of an offense might not necessarily be

reversible as plain error in some cases:
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(¶35) "2. Failure of a trial court to separately and specifically instruct the jury

on every essential element of each crime with which an accused is charged does not

perse constitute plain error under Crim.R. 52(B).

(136) "3. Where a trial court's failure to separately and specifically instruct

the jury on every essential element of each crime with which an accused is charged

is asserted to be plain error under Crim.R. 52(B), the reviewing court must examine

the record in order to determine whether that failure may have resulted in a manifest

miscarriage of justice. (State v. Long, 53 Ohio St.2d 91, 372 N.E.2d 804, paragraph

three of the syllabus, approved and followed.)"

(137) In Adams, the trial court failed to instruct the jury on the culpable mental

state for child endangerment, as set forth in R.C. §2919.22. The child endangerment

statute, though, does not actually specify a culpable mental state. When a criminal

statute does not specify a culpable mental state, and when there is no clear intent to

impose strict liability for a violation of the statute, it is presumed that proof of

recklessness is required as one of the elements of the crime. R.C. §2901.21(B).

Thus, the culpable mental state of recklessness is required to establish child

endangerment.

(138) The trial court in Adams failed to instruct the jury on the essential

element of recklessness. In discussing this error of the trial court, Adams held: "As a

general rule, a defendant is entitled to have the jury instructed on all elements that

must be proved to establish the crime with which he is charged, and, where specific

intent or culpability is an essential element of the offense, a trial court's failure to

^x-15
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instruct on that mental element constitutes error." (Footnotes omitted) Id. at 153.

The Adams Court further opined that if the defendant did not propose any jury

instructions and did not object when the instructions were given to the jury, then the

error should be reviewed for plain error. Id.

{¶39} The Adams Court determined that there was no plain error in the faulty

jury instructions because the defendant's culpable mental state was never at issue

during trial. Adams, supra, at 155. In Adams, the defendant argued at trial that he

was not at the scene of the crime and that someone else must have committed it,

and he did not challenge the state's evidence that the victim had been subjected to

severe and repeated beatings. Id. The Adams Court concluded that there was no

manifest injustice in the faulty jury instructions because no jury could have found that

the crime was the result of mere negligence, rather than recklessness. Id. Thus,

under a plain error analysis, the Adams Court concluded that the error was not

reversible error.

{¶40} In the instant case, by way of contrast, Appellant's culpable mental

state with respect to the trespass was an issue at trial. One of the defenses

Appellant raised at trial was that he could not have committed a trespass because

the Dresden Avenue apartment was, in effect, his apartment. (Tr., p. 137.)

Considerable evidence was presented concerning Appellant's prior access to the

Dresden Avenue apartment, whether he had a key, whether he paid rent, how often

he stayed there, and his prior living arrangements with the victim. There was also

evidence that the victim called the police to have him removed from the apartment
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just a few hours prior to the time of the crime, and that she had removed the outside

key because she was angry with Appellant. These and other facts relate both to

Appellant's privilege to be in the apartment and whether he "knowingly" committed a

trespass by entering the apartment that he claimed to have believed was in some

respect his apartment. Since Appellant's culpable mental state was an issue at trial,

this case can be distinguished from the situation that occurred in Adams.

{141} Only one Ohio appellate case specifically discusses the type of error

alleged by Appellant, i.e., whether it is plain error for the trial court to fail to instruct

the jury on the culpable mental state for criminal trespass as an element of

aggravated burglary. That case is State v. Smith (Jan. 20, 1989), 11th Dist. No.

1720. The defendant in Smith was convicted of aggravated burglary, attempted

rape, and assault. The Smith appeal involved, in part, the precise issue that is under

review in this assignment of error:

{142} "In his eighth assignment of error, appellant argues that he was denied

due process of law because the trial court failed to instruct the jury as to the culpable

mental state needed for the trespass element of aggravated burglary. As discussed

earlier, appellant did not object to the jury instructions; however, appellant now

argues that this was 'plain error.' " Smith at *12.

{143} The Smith opinion reasoned that a criminal defendant has a due

process right that requires the state to prove every element of the crime beyond a

reasonable doubt, citing (n re Winship (1970), 397 U.S. 358, 90 S.Ct. 1068, 25

L.Ed.2d 368. In re Winship held that:
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{¶44} "Lest there remain any doubt about the constitutional stature of the

reasonable-doubt standard, we explicitly hold that the Due Process Clause protects

the accused against conviction except upon proof beyond a reasonable doubt of

every fact necessary to constitute the crime with which he is charged." Id. at 364.

{145} In Smith, the Eleventh District examined the jury instructions and found

that the trial court did not instruct the jury as to the culpable mental state for criminal

trespass. Smith relied upon two federal cases from the Sixth Circuit Court of Appeals

that held that a failure to instruct the jury on an essential element of the crime violates

the principles set forth in In re Winship and constitutes automatic reversible error,

whether or not there was an objection at trial. Hoover v. Garfield Heights Mun. Ct.

(C.A.6, 1986), 802 F.2d 168, certiorari denied (1987), 480 U.S. 949, 107 S.Ct. 1610,

94 L.Ed.2d 796; Glenn v. Datlman (C:A.6, 1982), 686 F.2d 418; see also United

States v. Howard (C.A.2, 1974), 506 F.2d 1131. The Smith court, relying on these

authorities, held that the error was plain error, and the judgment was reversed.

{146} Just as occurred in the instant case, the defendant's counsel in the

Smith case failed to object to the erroneous jury instruction. In Smith, the Eleventh

District Court of Appeals held that a failure to instruct the jury on an essential element

of the crime is such a fundamental constitutional error that prejudice must be

presumed and the judgment must be reversed as plain error. Id. at *9. The Smith

opinion seems to be describing what is now referred to as a "structural error,"

referring to a rare type of constitutional error, "affecting the framework within which

the trial proceeds, rather than simply an error in the trial process itself." Arizona v.
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Fulminante (1991), 499 U.S. 279, 310, 111 S.Ct. 1246, 113 L.Ed.2d 302; see also,

Chapman v. Califomia (1967), 386 U.S. 18, 87 S.Ct. 824, 17 L.Ed.2d 705. A

structural constitutional error is presumed to be harmful and prejudicial error, and

requires automatic reversal of the judgment. State v. Martin, 103 Ohio St.3d 385,

2004-Ohio-5471, 816 N.E.2d 227, ¶53.

{¶47} It would appear that the federal appellate cases governing Ohio

specifically hold that it is a structural error to fail to instruct the jury on all the essential

elements of the crime, and that such cases are automatically reversible under

habeas review. The Sixth Circuit Court of Appeals came to this conclusion in

Hoover, supra, 802 F.2d 168:

{148} "* * * Because the jury was not instructed on the element of lawful

arrest, it did not find beyond a reasonable doubt `every fact necessary' to establish

every element of resisting arrest. This violation of due process cannot be considered

harmless error.

{¶49} "In sum, we conclude that the failure to instruct the jury on an essential

element of the crime charged is one of the exceptional constitutional errors to which

the Chapman harmless error analysis does not apply." (Emphasis sic.) Id. at 178.

{¶50} Hoover involved a federal habeas challenge to a state court conviction

for resisting arrest. Based on the Sixth Circuit's analysis, the state court conviction

was reversed because the jury was not instructed as to the definition of a lawful

arrest.
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{¶51} The Hoover holding was reaffirmed (albeit rather unenthusiastically) by

the Sixth Circuit in United States v. Dotson (C.A.6, 1990), 895 F.2d 263. The Hoover

and Dotson holdings remain the law in the Sixth Circuit Court of Appeals.

{152} We are aware that Ohio's state courts, "are not bound by rulings on

federal statutory or constitutional law made by a federal court other than the United

States Supreme Court." State v. Burnett (2001), 93 Ohio St.3d 419, 424, 755 N.E.2d

857. Nevertheless, the fact that the Sixth Circuit has reversed state court convictions

in federal habeas proceedings based on the precise type of trial error that occurred in

the instant case should be treated as very significant persuasive authority.

{153} Many of Ohio's appellate districts agree that a failure to instruct the jury

as to one of the essential elements of the crime requires reversal, whether as plain

error or as automatically reversible structural error. State v. Reyes, 6th Dist. No. WD-

03-059, 2005-Ohio-2097; State v. Stacy, 12th Dist. No. CA2002-03-073, 2003-Ohio-

4752; State v. Collins (1993), 88 Ohio App.3d 291, 295, 623 N.E.2d 1269 (2nd

District); State v. Stephenson (Aug. 7, 1991), 9th Dist. No. 90CA004942. The

following analysis from the Stacy case, issued by the Twelfth District Court of

Appeals, is instructive:

{¶54} "We find that the trial court's failure to instruct the jury on every

essential element of the offense * * * was plain error under Crim.R. 52(B). The trial

court's instructions effectively deprived appellant of his right to have the jury properly

instructed of the crime for which he was actually being tried, and the essential

elements of that crime. The trial court's error is not corrected simply because a
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reviewing court is satisfied after the fact of a conviction that sufficient evidence

existed that the jury would or could have found that the state proved the missing

element had the jury been properly instructed; the constitutional right to a jury places

the burden on the state of proving the elements of a crime to the jury's satisfaction,

not to the satisfaction of the reviewing court." Stacy, supra, 2003-Ohio-4752, at T.

{¶55} It would appear from the numerous authorities cited above that failure

to instruct the jury on all the elements of the crime is a type of fundamental error that

satisfies the requirements of the plain error rule and, in the vast majority of cases,

necessitates a reversal of the judgment. Martin, supra, 103 Ohio St.3d 385, 2004-

Ohio-5471, 816 N.E.2d 227, at ¶53. For all these reasons, we sustain Appellant's

third assignment of error and hold that, under the facts of this case, the failure of the

trial court to instruct the jury on the culpable mental state for criminal trespass as part

of the definition of the crime of aggravated burglary warrants reversal.

B . Failure to define "occupied structure."

{¶56} Appellant argues that the trial court did not provide a further definition of

"occupied structure," which is one of the elements of aggravated burglary. Appellee,

however, is correct that jury instructions should be viewed as a whole, and any error

or omission should be interpreted in the context of the entire jury charge. State v.

Madrigal (2000), 87 Ohio St.3d 378, 396, 721 N.E.2d 52. Furthermore, "[i]n charging

the jury, the court must state to it all matters of law necessary for the information of

the jury in giving its verdict." R.C. §2945.11. Appellant did not object to any of the

jury instructions, so any error would need to satisfy the requirements of the plain error

P".zl
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rule as explained earlier. Appellant contends that one of the elements of aggravated

burglary is that the crime occurred in an "occupied structure," which is specifically

defined in R.C. §2909.01(C):

{¶57} "(C) 'Occupied structure' means any house, building, outbuilding,

watercraft, aircraft, railroad car, truck, trailer, tent, or other structure, vehicle, or

shelter, or any portion thereof, to which any of the following applies:

{¶58} "(1) It is maintained as a permanent or temporary dwelling, even

though it is temporarily unoccupied and whether or not any person is actually

present.

{¶59} "(2) At the time, it is occupied as the permanent or temporary

habitation of any person, whether or not any person is actually present.

{160} "(3) At the time, it is specially adapted for the overnight accommodation

of any person, whether or not any person is actually present.

{161} "(4) At the time, any person is present or likely to be present in it."

{¶62} The aggravated burglary statute itself states that: "'Occupied structure'

has the same meahing as in section 2909.01 of the Revised Code." See R.C.

§2911.11(C)(1). The court instructed the jury that it must find that Appellant, "did

trespass in an occupied structure being the residence of Janet Stoddard, located at

800 Dresden Avenue[.]" (Tr., p. 153.) Since the specific occupied structure was

identified as the residence of Ms. Stoddard, it is unlikely that a further definition of

occupied structure would have materially affected the outcome of the trial. In

addition, terms of common usage need not be defined for the jury. State v. Riggins
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(1986), 35 Ohio App.3d 1, 8, 519 N.E.2d 397. Since it is clear that Ms. Stoddard's

apartment satisfies the requirements of being an occupied structure, and since the

jury was told that the specific occupied structure in question was her apartment, there

is no material harm in the trial court's failure to give an additional definition of

occupied structure.

C. Failure to define "physical harm."

{163} Appellant contends that the trial court failed to specifically define the

phrase, "the offender inflicts, or attempts or threatens to inflict physical harm on

another." This phrase corresponds to the aggravating circumstance in aggravated

burglary, as set forth in R.C. §2911.11 (A)(1). Appellant does not point to any section

of the Ohio Revised Code that defines this phrase. As stated above, terms of

common usage need not be defined for the jury. Riggins, supra, 35 Ohio App.3d at

8, 519 N.E.2d 397. Without some indication from Appellant as to how this phrase

should have been further defined, it is apparent that the jury was free to apply the

common usage of the words, and there was no error in the trial court's jury instruction

regarding the instruction as to the aggravating circumstances of the crime.

D. Failure to define the underlying crime of assault.

{164} Appellant contends that a conviction for aggravated burglary requires

proof that the defendant had the criminal state of mind to commit some offense while

trespassing in an occupied structure. R.C. §2911.11 states: "No person * * * shall

trespass in an occupied structure * * * with purpose to commit in the structure * * *

any criminal offense ***." It is clear from the record that the trial court did not
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instruct the jury concerning any underlying offense, but rather, simply gave them the

statutory definition of aggravated burglary.

.{165} The Ohio Jury Instructions state that when instructing the jury

concerning aggravated burglary, the trial court is also required to instruct the jury on

the elements of the underlying offense:

{166} "The court must instruct the jury on the elements of the underlying

criminal offense together with the meaning of pertinent words and phrases." 4.Ohio

Jury Instructions (2005) 386, Section 511.11.

{167} The specific type of underlying criminal offense is not defined in the

aggravated burglary statute, but the statute does require proof beyond a reasonable

doubt of a culpable mental state for some underlying offense to support a conviction

for aggravated burglary. The relationship of the underlying offense to the aggravated

burglary charge instructions is discussed very little in caselaw. The only appellate

case that could be found that discusses this issue to any degree is State v. Dimitrov

(Feb. 15, 2001), 8th Dist. No. 76986. Dimitrov involved a burglary charge, and as

part of the jury instructions, the trial court explained that any criminal offense,

including theft, could constitute the underlying offense to support the burglary charge.

Dimitrov held that the trial court does not need to specifically identify the underlying

crime as part of the jury instructions, at least in some circumstances. In Dimitrov,

although the trial court did not set forth the elements of any particular underlying

crime, the court did explain what the jury needed to find:
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{¶68} "Now, I haven't defined any criminal offense but you can use your

common sense of theft. Anything can be a criminal offense, anything. Theft is

sufficient here to find in this case (sic). If you find the State proved, beyond a

reasonable doubt, all the essential elements of the offense of burglary as charged in

count one of the indictment, your purpose (sic) must be guilty according to your

finding." Id. at *2.

{169} The Eighth District Court of Appeals found that this instruction gave the

jury enough information to determine the, "purpose to commit any criminal

offense" element of burglary. Id.

{¶70} It appears that the trial court's instruction in the instant case does not

meet even the minimal requirements set forth in Dimitrov. In the Dimitrov case, the

trial court at least explained that a theft crime would satisfy the, "purpose to commit'`

* * any criminal offense," aspect of burglary. In the instant case, there is no direction

at all from the trial court as to how the jury should consider the underlying offense, or

what that offense might be. Thus, pursuant to our earlier discussion, it would appear

that this deficiency in the jury instruction also supports a reversal of the trial court

judgment.

{¶71} For the reasons cited earlier, this third assignment of error is sustained.

{172} Appellant's remaining assignments of error are as follows:

{¶73} "DEFENDANT/APPELLANT'S CONVICTION FOR AGGRAVATED

BURGLARY IS AGAINST THE MANIFEST WEIGHT OF THE EVIDENCE BECAUSE
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THE STATE FAILED TO PROVE THE OFFENSE OF TRESPASS WHICH IS A

REQUIRED ELEMENT OF THE OFFENSE OF AGGRAVATED BURGLARY."

{1[74) "DEFENDANT/APPELLANT'S CONVICTION FOR AGGRAVATED

BURGLARY IS AGAINST THE MANIFEST WEIGHT OF THE EVIDENCE BECAUSE

THE STATE FAILED TO PROVE THE OFFENSE OF TRESPASS WHICH IS A

REQUIRED ELEMENT OF THE OFFENSE OF AGGRAVATED BURGLARY."

(175) "DEFENDANT/APPELLANT'S CONVICTION OF AGGRAVATED

BURGLARY IS AGAINST THE MANIFEST WEIGHT OF THE EVIDENCE AS THE

STATE FAILED TO PROVE THE UNDERLINING CRIMINAL OFFENSE (OF

ASSAULT) WHICH IS A REQUIRED ELEMENT OF THE OFFENSE OF

AGGRAVATED BURGLARY."

(¶76) "THE TRIAL COURT COMMITTED PLAIN ERROR BY FAILING TO

INSTRUCT THE JURY ON THE LESSER INCLUDED OFFENSE OF BURGLARY IN

VIOLATION OF OHIO REVISED CODE SECTION 2911.12(A)(4), A FELONY OF

THE FOURTH DEGREE."

(177) "DEFENDANT/APPELLANT WAS DENIED A FAIR TRIAL DUE TO

THE CUMULATIVE EFFECT OF THE ELEVEN [sic] ASSIGNMENTS OF ERROR

AS SET FORTH HEREIN."

{178} Since the conviction and sentence are vacated pursuant to Appellant's

third assignment of error, the remaining assignments of error are rendered as moot.
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CONCLUSION

{179} Based on the fact that the trial court failed to instruct the jury on all the

essential elements of the offense of aggravated burglary, Appellant was denied his

constitutional right of due process, and this constitutes plain error. Appellant's third

assignment of error is sustained. The judgment of conviction and sentence for one

count of aggravated burglary rendered by the Columbiana County Court of Common

Pleas is vacated and the case is remanded.

Vukovich, J., concurs.

DeGenaro, J., dissents; see dissenting opinion.

APPROVED:

CHE"L L. WAITE, JUDGE
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DeGenaro, J., dissenting:

In its opinion, the majority reverses Appellant's conviction and remands the

case for a new trial because it concludes that the trial court committed prejudicial plain

error when it failed to instruct the jury on the culpable mental state for trespass and

failed to define the underlying crime of assault. I must respectfully dissent. The vast

weight of the evidence shows that Appellant knowingly trespassed when he entered

Stoddard's apartment. Furthermore, the trial court could reasonably expect the jury to

use its common sense definition of assault to determine whether Appellant had the

purpose to commit a criminal offense. Finally, the rest of Appellant's assignments of

error are meritless. Accordingly, the trial court's decision should be affirmed.

In this case, the majority correctly concludes that the trial court erred when it

failed to instruct the jury on the culpable mental state for trespass. I disagree with the

majority because I do not think the trial court's error rises to the level of plain error.

Given the facts of this case, Appellant's culpable mental state with respect to the

trespass was not a genuine issue at trial. Appellant and Stoddard had been dating on

and off for years and Appellant had stayed overnight at Stoddard's apartment.

However, on the day in question, she had called the police to remove him from her

home and when he entered her apartment that night, he had to force his way in by

breaking the door open. Appellant's actions, when combined with his forced removal

earlier in the day, remove any doubt regarding whether he knowingly trespassed into

the apartment. The trial court did not commit a manifest injustice when it failed to

instruct the jury on the culpable mental state for trespass because no jury could have

found that the trespass was not knowing. See State v. Adams (1980), 62 Ohio St.2d

151, 155. Accordingly, the trial court did not commit plain error and Appellant's

conviction should not be reversed.

Furthermore, I believe that the majority's discussion of the doctrine of structural

error is misleading because that doctrine has no application to this case. Both the

United States and Ohio Supreme Courts have recently clarified that the doctrine of

structural error only applies when a defendant timely objects to an error. Johnson v.

United States (1997), 520 U.S. 461, 468-470; State v. Hill, 92 Ohio St.3d 191, 199,

2001-Ohio-0141. This court recognized as much in State v. Rector, 7th Dist. No. 01

-1-
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AP 758, 2003-Ohio-5438, at ¶12-14. The cases which the majority relies upon when

discussing structural error were all decided before 1997, so they no longer state good

law to the extent that they apply a structural error analysis in the absence of a

contemporaneous objection. See Hoover v. Garfield Heights Mun. Ct. (C.A.6, 1986),

802 F.2d 168; United States v. Dotson (C.A.6, 1990), 895 F.2d 263; State v. Collins

(1993), 88 Ohio App.3d 291; State v. Stephenson (Aug. 7, 1991), 9th Dist. No.

90CA004942; State v. Smith (Jan. 20, 1989), 11th Dist. No. 1720. Moreover, some of

those cases, such as Stephenson, are distinguishable because the defendant in those

cases actually objected. And other cases the majority cites, such as State v. Reyes,

6th Dist. No. WD-03-059, 2005-Ohio-2097, did not even address the issue, finding it

moot because the conviction was not supported by sufficient evidence.

Simply stated, it is improper either to apply a structural error analysis or to rely

on cases which apply that analysis in this case. Appellant did not timefy object to the

court's instructions, so we must apply a plain error analysis. Under such an analysis, I

cannot conclude that the trial court committed a manifest injustice when it did not

instruct the jury on the culpable mental state for trespass.

The majority next concludes that the trial court committed reversible error

because it failed to define the crime underlying the alleged aggravated burglary. In

this case, the trial court instructed the jury that it would have to find Appellant guilty of

trespassing in an occupied structure "with purpose to commit in the structure any

criminal offense." It then defined "criminal offense" as "acts which constitute a

violation of law and subject a person to criminal penalties."

The majority contrasts this case with State v. Dimitrov, 8th Dist. No. 76986,

2001-Ohio-4133, but I find that case to be on point. In Dimitrov, the trial court defined

the general offense of burglary. It then instructed the jury on the element regarding

the intent to commit "any criminal offense."

"Now, I haven't defined any criminal offense but you can use your common

sense of theft. Anything can be a criminal offense, anything. Theft is sufficient here to

find in this case (sic). If you find the State proved, beyond a reasonable doubt, all the

essential elements of the offense of burglary as charged in count one of the

indictment, your purpose (sic) must be guilty according to your finding." Id. at 2.

-2-
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On appeal, the Eighth District held that the trial court's instruction adequately

defined "any criminal act." Id.

The trial court's instruction in this case is very similar to that in Dimitrov. In

Dimitrov, the trial court left it to the jury's common sense to define "theft." In this case,

the trial court let the jury exercise its common sense to understand that someone

kicking and beating another person is a criminal offense. Surely, a layman knows that

an assault is a criminal offense. Accordingly, the trial court did not commit error in

regard to this portion of its instructions.

Finally, each of Appellant's other assignments of error are meritless. In his first

two assignments of error, Appellant contends that his conviction is against the

manifest weight of the evidence because the State failed to prove two essential

elements: 1) that he committed a criminal trespass and 2) that he intended to commit

any criminal offense. But the facts of this case clearly support the jury's verdict and

Appellant's arguments to the contrary are meritless.

in his fourth assignment of error, Appellant contends the trial court committed

plain error when it failed to instruct the jury on the lesser included offense of burglary.

However, a trial court only needs to give an instruction on a lesser included offense if

"the evidence presented at trial would reasonably support both an acquittal on the

crime charged and a conviction upon the lesser included offense" when viewed in the

light most favorable to the defendant. State v. Thomas (1988), 40 Ohio St.3d 213,

paragraph two of the syllabus; State v. Campbell, 69 Ohio St.3d 38, 47-48, 1994-Ohio-

0492. In this case, there is overwhelming evidence that Appellant inflicted physical

harm on Stoddard. Since this is the only element differentiating aggravated burglary

from burglary, the evidence did not require the inclusion of a lesser included offense

instruction.

Finally, Appellant contends that the cumulative effect of the various errors has

prejudiced him. However, the doctrine of cumulative error is not applicable where

appellant fails to establish multiple instances of harmless error during the course of the

trial. State v. Garner, 74 Ohio St.3d 49, 64, 1995-Ohio-0168. In this case, there are

not multiple instances of harmless error, so there is no cumulative effect.

-3-
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Since each of Appellant's assignments of error is meritless, the judgment of the

trial court should be affirmed.

APPROVED:

e1g, A
MARY DeGENARO, Judcie.
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