
IN THE SUPREME COURT OF OHIO

DOUGLAS GROCH, et al..,

vs..
)
)
)

GENERAL MOTORS CORPORAIION, et al,)
)

Case No.. 2006-1914

On Review of Ceitifxed Question
from the United States District
Court, Noxthein Distiict of'Ohio,
Westexn Division

Defendants-Respondents ) Distcict Cou'rt Case
) No. 3:06-CV-1604

MERIT BRIEF OF RESPONDENT GENERAL MOTORS CORPORATION

KEVIN .7.. BOISSONEAULT (0040180) KIMBERLY CONKLIN (0074726)
THEODORE BOWMAN (0009159) Kerger & Associates
BONNIE E. HAIMS (0072465) 33 S. Michigan Street, Suite 100
RUSSELL W GERNEY (0080186) Toledo, Ohio 4.3604
Gallon, Takacs, Boissoneault, & Scaffer; (419) 255-5990
Co.. (419) 255-5997 fax

3516 Granite Circle
Toledo, OH 43617-1172 Counsel for Respondent
(419) 843-2001 General Motots Corporation
(419) 841-2608fax

Counsel for Petitioners
PATRICK N. FANNING
DAVID C. VOGEL

Douglas and Chloe Groch Lathrop & Gage L.C.
2345 Grand Blvd., Suite 2800
Kansas City, Missouti 64108-2684
(816) 292-2000
(816) 292-2001 (fax)

Counsel for Respondent
General Motors Cotporation

u L ^E D
MARC DANI\ (0039425)
Attorney General of'Ohio
ELISE PORIER (0055548)
Acting Solicitor General
30 East Broad Street, 17th F7oor
Columbus, Ohio 43215

MAY 15 2007

MARCIA J MENGEL, CLERK
SUPREME COURT OF OHIO

)
)

Plaintiffs-Petitionets, )



(614) 466-8980
(614) 466-5807 fax
ep otter@ag state oh..us

Counsel for Respondent
State of Ohio

ROBERT H. EDDY (0030739)
COLLEEN A. IvIOUN I CAS T LE (006958)
Galiagh:', Shaip
420 Madison Avenue, Suite 1250
Toledo, Ohio 43604
419-241-4860
419-241-4866 fax

Counsel for Respondents
Kaid CoYporation and Racine Federated,
Inc.
NationaUKard Division



TABLE OF CONTENTS

STATEMENT OF THE FACTS ... .... ... .. .. .. . ... . .... .... ... ....

ARGUMENI

Proposition of Law No. 1. ..., ._.. . _ ...... ... .... ... .

R.C. 4123.93 and R.C. 412.3.9.31 do not violate Section 19, Article I of'
the Ohio Constitution because the statutes do not take away an
injured party's right to pursue a third party tort claim.

A. Petitioners have failed to meet their burden in challenging the
constitutionality of the subrogation statutes.

B. Under R.C.. 4123.931($), injured parties are no longer required to disgorge
estimatedfuturecompensationexpenditures ..._....._ .....,.... _ .,.. _ .. .....,._ 4

C,. Contrary to Petitioners' speculative interpretation, R.C 4123 931(E) does
not requhe a claimant to create a fully managed trust to oversee the
disposition of'estimated future benefit payments. . ........ ..... . .... 6

D Application of the subrogation formula contained in R.C. 4123 931(B) and

Proposition of' Law No. 2. ... „. .. , _ ..... ..... ... ....... .... ... ... ...... ... . , .. . . .... . ... ... ._..... , .. 10

The Wor•ker's Compensation snbrogation statutes do not violate
Section 16, Article I of the Ohio Constitution because the statutes
provide claimants witb due process in seeking to allocate benefits
previously paid by the employer. .

Proposition of Law No. 3.. .......................... ..........._., ................,............ ._ ...,.....__.....12

The Worker•'s Compensation subrogation statntes do not violate
Section 2, Article I of'the Ohio Constitution because the statutes'
subr•ogation provisions apply equally to individuals who settle their
third-party tort claim and individuals who pursue their third-party
claims to trial.

A.. The court applies a rational-basis test in addressing Petitioners' challenge

B. Petitioners have not met their burden of estabHshing that the subrogation
statutes violate the equal protection clause 13

CONCLUSION... . ... ......... .. .............__. ., ...,, .. .... _.. ... ... _ ....... ........,.... .. . . ... 14



TABLE OF AUTHORITIEB

Cases

Austintown Township Board of Trustees v. Tracy (1996), 76 Ohio St.3d 353, 356. .. ...... 2

Desenco, Inc v. Akron (1999), 84 Ohio St..3d 535, 538 ._ .. .. .. .... .. ..... . 14

Harrold v Coldier (2005), 107 Ohio St 3d 44, 50 2

Hellerv Doe, 113 S.Ct. 2637 (1993)... ... ... .. ....... ... .... .... ....... .. . . _._.....,. ..,, , . 13

Holeton v.. Crouse Cartage Co.(2001), 92 Ohio St,3d 115 .. ....,.. ,.. 3, 4, 7, 9, 10, 12, 13, 14

fohnson v, BP Chemicals, Inc. (1999), 85 Ohio St.3d 298, 303, ....... .. .. ...... 2

McKinley v. Ohio Bureau of' 1Porkers' Compensation, --- N.E 2d ----, 2006 'YVL
2846343 a t *1 (Olzio Ct. A p p 2006) .. .. .. . . . .. .. _ . .... , . _.... . 3, 5, 9, 11, 13

Schwan x RiversideMethodistHosp. (1983), 6 Ohio St.3d 300, 301 .....,, _. .... .. 13

S t a t e e x red. Doersam v. I n d u s . . Comm, (1989), 45 Ohio St3d 115 ... 13

State ex re1. United Automobile, Aerospace & Agricxdtural Implement Workers of
America v. Ohio Bureau of Workers' Compensation (2006), 108 Ohio

State v Beckley (1983), 5 Ohio St 3d 4, 7_ .. ... ......... _.. ... ..,...,.

United States v. Salerno (1987), 481 U.S 739, 107 S Ct. 2095

Other Authorities

Legislative Service Commission, Bill Analysis of2002 S.B. 227 ....

R.C. 412393 . ..

3, 5

8

.2

3,8

. 1, 2, 3, 7, 8, 12, 14

R.C. 4123.931 .-- ......... ... ... .... _... .. _,... ..., .. ... ... 1, 2, 3, 4, 5, 6, 7, 8, 10, 11, 12, 13, 14



APPENDIX

Legislative Service Commission, Bill Analysis of2002 S.R. 227 ........ ...... ..

See alro McKinley v. Ohio Bureau of Wotkets' Compensafion, --- N,E..2d ----, 2006 -
Ohio-5271, 2006 WL2846343 at *1 (Ohio Ct. App^ 2006).., ...,._.,....... ., _...,_.. ..... 3

iii



STATEMENT OF THE FACTS

Petitioner Douglas Gtoch is a GM employee who was injured in an accident at

work involving the operation of a tiim press.. Petitioner and his wife, Chloe Groch, have

sued Respondents General Motors Corpotation ("GM"), Kard Cotpotation ("Kard") and

......»...,^.....Racine Federated, Inc. \/"Raciiae"h lin t;18 Lucas t.'ol:nt"v ......!17„ , C`n„rt nf' f nrnmpn Pivaa

for the injuries sustained by Douglas Groch. (Complaint; attached to Petitionets' Mexit

Brief' as Appendix 4,113, 9). Against Katd and Racine, Petitioners assert product

liability claims.. Against GM, Petitionets allege the employer intentional tort exception to

the exclusive remedy established by Ohio's amended wotkers' compensation statute.

(Complaint, Count 1) Thtnugh this Petition, PetitioneYs seek, among other things, to

have deciared unconstitutional recently amended portions of'the workers' compensation

statute that giant to GM, as an employer that has paid to Groch workers' compensation

benefits, a subtogation intetest in any tort racovety he obtains fiom thitd-parties.

GM removed Petitioness' lawsuit to the United States Disttict Court for the

Northen District of'Ohio, Westetn Division.. (Octobet 11, 2006 Otdet at p.. 2). On

October- 11 and Novembet 27, 2006, the district court issued two otdets certifying nine

questions for consideration by this Court, including, among others, the constitutionality

of the subtogation provisions of'the Ohio woxker's' compensatioq statute, R.C. 4123.,93

and R.C. 4123 931, (Octobet 11, 2006 Order and November 27, 2006 Order of'the

United States District Court for the Northern District of'Ohio; attached to Petitioners'

Metit Brief' at Appendix 2) On December 27, 2006, this Court accepted the nine

certified quuestions. (December 27, 2006 Order of the Ohio Supteme Coutt; attached to

Petitioners' Metit Brief at Appendix 3). Because Petitionets' ptoduct liability claims ate
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not asserted against GM, GM will limit its Merit Brief'to addressing Petitioners'

azguments concerning the constitutionality of the workers' compensation subrogation

statutes (Petitioneis' Proposition of'Law Nos, 7-9),1

ARGUMENT

Proaosition of Law No. n

R.C. 4123.9.3 and R.C. 4123,931 do not violate Section 19, Article I of
the Ohio Constitution because the statutes do not take away an
injured party's right to pursue a third party tort claim.

A. Petitioners have failed to meet their burden in challenging the
constitutionaIity of'the subrogation statutes.

Petitiones purpoit to challenge R.G. 4123.93 and R.C. 4123 931 on the basis that

it is unconstitutional as written. Io succeed with such a challenge, however, Petitioners

must overcome the "strong presumption of constitutionality" affoxded to all legislative

enactments. Johnson v. BP Chemicals, Inc (1999), 85 Ohio St.3d 298, :303.. But, this

"strong presumption" cannot be overcome unless it is demonstrated "'beyond a

xeasonable doubt that the legislation and constitutional provisions aie clearly

incompatible"' Austintown TownshipBoard ofTrustees v. Tracy (1996), 76 Ohio St.3d

353, 356 (citation omitted) To find the subrogation statutes facially unaonstitutional,

Petitioners must show and this Court must find that "there exists no set of circumstances

under which the statute would be valid" Harrold v. Collier (2005), 107 Ohio St.3d 44,

50, citing United States v Salerno (1987), 481 U S 739, 107 S.Ct. 2095 Moreover,

"[t]he fact that a statute might operate unconstitutionally undar some plausible set of

circumstances is insufficient to render it wholly invalid.." Id.

I GM's decision tn only address the issues which ate gecmane to Petitioners' lawsuit against GM
should not be constued as an endorsement of Petitionets' claims concening Phe Ohio product liability
statate of repose..
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Petitioners have not neaaziy satisfied this burden Essentially, Petitioners merely

pairot deficiencies identified by this Coutt in Holeton v Ctouse Cartage Co (2001), 92

Ohio St 3d 115, regarding the foimer version of'the statutes., Howevex, as this Coutt

recently acknowledged, "[t]he manifest objective of'the General Assembly in enacting

[the current version of R.C. 4123..93 and R.C. 4123.931] was to comply with [the couxt's]

holding in Holeton," State ex rel United Automobile, Aerospace & Agricultural

Implement Workers ofAmerica v. Ohio Bureau of'Workers' Compensation (2006), 108

Ohio St.3d 432, 435 at ¶ 17, citing Legislative Service Contmission, Bill Analysis of

2002 S.B. 227 (attached to GM's Merit Btief at Appendix 1). See also McKinley v. Ohio

Bureau of Workers' Compensation, --- N E..2d ----, 2006 - Ohio - 52 71, 2006 WL

2846343 at *1 (Ohio Ct. App. 2006) (holding that the subrogation statutes "were dTafted

to comply with the holding in Holeton.") 2006 WL 2846343 at * 1(attached to GM's

Merit Btief' at Appendix 2). Moreover, a ctitical analysis of the amended subiogation

statutes reveals that the new laws have indeed cotzected the deficiencies outlined in.

Holeton.

The amended versions of the subrogation.prnvisions are substantially different

from its predecessor. Unlike the Court in Holeton, however, this Court lacks the benefit

of any r-eal-world examples of supposed unconstitutional application of these new

provisions that elevate the Court's considetation of'this issue fiom the xealm of'the putely

hypothetical. See Holeton v Ciouse Cartage Co.(2001), 92 Ohio St.3d at 1119-23.. As

noted, infra, Petitionets' arguments themselves are riddled with appearances buttressed

by unsuppotted presumptions founded upon gratuitous speculation Indeed, in

commenting on the new statutory language, Petitioners implicitly aclmowledge their
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inability to substantiate an unconstitutional taking as an irrefutable application of these

provisions when they state, "[a]s the statute reads, it appears that any such money could

be kept by the statutory subrogee "(Petitioners' Br. at 38) (emphasis added).. Not only is

Petitioners' reading of the statute contrary to its express language, as will be

demonstrated below, the mere possibility of an interpretation, not yet atticulated,

accepted, or applied by the courts is a grossly insufficient basis upon which to find facial

unconstitutionality of the statate

B. Under R.C. 4123.931(E), injured parties are no longer reguired to disgorge
estimated future compensation expenditures.

Petitioners contend that -just like the statute found unconstitutional in Holeton -

R.C. 4123.931 authorizes a statutory subrogee (the bureau of'worket's compensation or a

self-insured employes) to engage in an unconstitutional taking of'a claimant's right to

retain estimated future benefits.. Petifioners' argument is, however, directly contradicted

by the express language of'R.C.. 4123.931(B).

The subrogation statute reviewed by this Couxt in Holeton contained a"current

collectible interest in estimated future expenditutes" which "require[dJ the claimant to

reimburse the bureau or self-insuting employer for future benefits that the claimant may

never receive," Holeton, 92 Ohio St.3d at 123. Ihis Court conaluded that because the

prior statute required the claimant to disgorge future benefits that had not yet been

accumulated, the fotmer• subrogation statute was both "irrational and arbitrary" because it

placed the risk of'an overestimate of future benefits on the injured claimant..

In 2003 and in d'uect response to the constitutional infixmities identified in

Holeton, however, the General Assembly corrected the "fiiture payment" deficiencies by

4



adopting R.C. 4123 931(E)(1). Now, in lieu ofpaying estimated futuxe benefits to the

subrogee, a claimant may establish:

an interest-beaiing trust account for the full amount of'the subrogation
interest that represents estimated future payments of'compensation,
medical benefits, rehabilitation costs, or death benefits, reduced to present
value, fiom which the claimant shall make reimbmsement payments to the
statutory subrogee for the firh.ue payments of compensation, medical
benefits, rehabilitation costs, or deaih beneits

State ex rel. UnitedAutomobile, 108 Ohio St.3d 435, ¶ 16; see also R.C 4123.931(E)(1).

Under the new law, the subrogee must provide bi-annual payment notices to the claimant

identifying the total amount incurred on behalf of the claimant for benefits dtuing the

preceding six months., R.C. 4123..931(E)(3) After the claimant receives the payment

notices, he or she reimbuxses the subrogee fiom the proceeds of'the trust account. Id.

And if any cixcumstance occuxs which terminates the subrogee's obligation to make

futme payments (e g., claimant's death, settlement of'the claims), "any amount remaining

in the trust account after' final icimbursement is paid to the statutoty subrogee ***" is

paid to the claimant or the claimant's estate. R.C. 4123.931(E)(l).

Thus, under R.C. 4123..931, the claimant no longer beats any risk of an

overestimate of'future benefits. The claimant tetains ownership and contaol of'all funds

which have been allocated for estimated future benefits. Ihe claimant is only obligated

to reimburse the subrogee after the subrogee has paid benefits.. The claimant (or the

claimant's estate) receives all funds xemaining in the tiust account after the subrogee's

obligation to pay compensation benefits is texminated There is no longer a possibility of

an employer windfall "because the claimant is no longer iequired to teimbutse the

statutory subrogee for future benefits that are not received." McKinley, 2006 WL

2846343 at *8, Because R.C. 4123 931(E) "legitimately guard[s] against a windfall for

5



the statutory subrogee and simultaneously [does] away with the claimant's former butden

regarding the risk of overestimating liability for future values," the statute does not

authorize an unconstitutional taking of a claimant's property Icl.

C. Contrary to Petitioners' speculative interpretation, R.C. 4123.931(E) does not
require a claimant to create a#uRy managed trust to oversee the disposition
oi' estimated futnr-e benefit payments.

Petitioners incorsectly contend that claimants will suffer unnecessary hardship if

they are requiued to establish a trust, suggesting that only a fully managed ttust satisfies

the requirement to hold monies associated with estimated futtae benefits in a"trust

account" and that bank maintenance and management fees may consume the ptincipaE z

Petitionets have mistakenly interpieted the phrase "trust account" to requiie a

claimant to set up an actively managed trust by ignoring the plain meaning of the term

"trust account" as it is commonly used in Ohio statutes The phrase "interest-bearing

trust account" appears several times in the Ohio Revised Code without beating the

expensive intetpsetation Petitioners have suggested. For example, R.C 4705.09 provides

that attorneys ptacticing in the State of'Ohio must "establish and maintain an interest-

bearing ttust account" to hold client funds. Sinulatly, R C. 3953,231 requires that each

title insutance agent or company "establish and maintain an interest-beating ttust accotmt

for the deposit of all non-directed escrow fands ***." But neither of these statutes has

been interpreted or applied to requite appointment of a managing trustee or complicated

maintenance agreements. They require nothing more than establishment of a simple

2 Petitioners provide the couzt with a letter from a trust officer at Fifth Ihitd Bank in
I oledo, Ohio. In his letter, the tmst offfcer declares that Fifth Third Bank charges trusts an annual
maintenance fee of $5,000 plus an additional fee representing 0 83% of principal contained within the trust
(up to $1,000,000) Reliance upon this outside-the-record evidence merely setves to highlight the
impropriety of assessing the facial constitutionality of the revised subrogation provisions. Even if
Petitioners were not obviously incotrect regarding the nature of the "hust account" required by the statute,
a letter from one bank regarding its fee structure is hardiy sufficient evidence upon which to conclude that
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intere,st-bearing account to hold funds for the possible benefit of'thizd parties. There is no

basis upon which to suggest that R.C. 4123 931(E)(1)'s identical language should be

interpreted to require moxe and Petitioner's speculative intezpretation to the contrary is a

patently insufficient basis upon which to facially challenge the constitutionality of a

statute..

D. Application ofthe subrogation i'ormula contained in R.C. 4123.931(B) and
(D) does not amount to an improper• taking.

Petitioners have not cited any authority to support their theory that application of

the subrogation formula outlined in R.C. 4123 931 constitutes an improper taldng

Instead, Petitioners just assume (without supporting case law or statutory language) that

the subrogation statotes always contain a presumption of double recoveiy. The notion

that workers' compensation subrogation provisions are per se unconstitutional, however,

was explicitly rejected by this Court in Holeton, which emphasized that "nothing in [its]

opinion shall be constiued to prevent the General Assembly fiom evar enacting" a

subrogation statute.. 92 Ohio St3d at 134..;

Nevertheless, review of'the actual language contained in R..C, 4123.93 and R.E.

4123 931 demonstrates that there is no double recovery. The Holeton also court held

that a claimant's constitutionally protected right to tort recovery is not without its limits.,

In fact, the claimant's right is protected "to the extent that it does not duplicate the

emplayer's or bureau:s compensation outlay.." 92 Ohio St.3d at 122 (emphasis added)

Consistent with the guidance provided in Holeton, the General Assembly adopted

a subrogation formula which protects the claimant's constitutional iight to recover on his

or her thitd-party tort claim.. R.C. 4123 931(B) and (D). At the same time, the formula

in all cironautances application of the requirement imposes an unconstitutional taking State v Beckley
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provides a logical mechanism for a subtogee to recoup at least a pro-rata pottion of its

pxior compensation outlays.

In pasticular, R C. 4123.931(B) and (D) contain a mathematical formula for

allocating proceeds &om a tort settlement and a final judgment, respectively. Under the

formula (which applies equally to settlements and judgments), a self-insuted employer or

the bureau may only collect "an amount equal to the subrogation interest divided by the

sum of the subrogation interest plus the uncompensated damages, multiplied by the net

amount recovered." (2007 edition), Conversely, the claimant collects "an amount equal

to the uncompensated damages divided by the sum of'the subrogation interest plus the

uncompensated damages, multiplied by the net amount recovered " (2007 edition)

R,C, 4123.93 defines "subrogation interest" as "past, present, and estimated future

payments of compensation, medical benefits, rehabilitation costs, or death benefits, and

any other costs os expenses paid to or on behalf'of'the claimant by the statutory subrogee

* * * " R.C. 4123.93(B). "Uncompensated damages" are defined as "the claimant's

demonstrated or proven damages minus the statutory subrogee's subrogation interest.."

R.C. 4123.93(k'),.

As indicated above, the Legislative Service Commission analyzed the subrogation

law shortly after the statutes were adopted by the General Assembly.. See Legislative

Service Commission, Bill Anaiysis of 2002 S B. 227 (Appendix 1). In its analysis, the

Commission provided the following hypothetical application of'R.C. 4123 ,931(B) and

(D)'s statutory formula:

If the net amount recovered = $70k; the subrogation interest = $60k; and
the uncompensated damages =$50k, the claimant would receive

(1983), 5 Ohio St3d 4,7.
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$31,818.18 This is calculated as follows: 50k/(60k + 501c) x 70k, The
statutory subrogee would receive $38,181.82, which is calculated as
follows: 60k/(60k + 50k) x 70k. The claimant's and statutory subrogee's
amounts total $70k, which is the net amount recovered

Id. at p.. 4

The pro rata fbrmula for allocating proceeds between the subrogee and claimant

g..a., .., ..lu:ui:s the 11 vleton coui t u mandate tl:at "subr0 ° v̂'l° a:.•ecour^'...,̂`lP'*ems be matched to

those losses or types of damages that the claimant actually recovered fcnm the tortfeasor."

The subrogee's recovery of'its compensation payments is tied (or "matched") directly to

the petcentage of'the claimant's overall damages attributable to the subrogee's

subrogation interest; consequently, there is no possible scenaiio which would enable the

employer or the bureau to collect more than it previously paid out in worker's

compensation benefits.

Similarly, under a hypothetical scenario where the claimant's tort recoveiy is

insufficient to firlly satisfy the claimant's damages.or the subiogee's interest (like the

scenario outlined in Holeton), both parties will beaa their respective shaaze of the burden

of any shortfall and the claimant will not be denied his or her pro rata share of the total

tort recovery. Beyond that, as noted, infra, where the claimant is not satisfied with a

division according to the formula, he or she "is provided with a substantial opportunity

and may choose the means by which he or she may prove amounts that do not represent a

double recovery." McKinley v Ohio Bureau of Workers' Compensation, 2006 Ohio

5271, 2006 WL 2846343 at *11

For example, the claimant "may bring a declaratory,judgment action, and may

presant evidence regarding what portions of'the amount recovered constitute a double

recovery " McKinley v Ohio Bureau of'Workers' Compensatdon, 2006 Ohio 5271, 2006
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WL 2846343 at * 11. Ihus, not only does the statute eliminate any presumption of a

double recovery by apportionment, but it expressly grants the employee an opportunity to

seek judicial oversight where he or she believes the formuia as applied to his or her

particnlar circumstances results in an unfair distribution, Other than concluding that all

subrogation provisions are per se unconstitutional, which this Court xefiised to do in

Holeton, it is difficult to imagine a process that could better address this concern

Petitioners have not met theirheavy burden of establishing that the statutory

foimula contained in R.C.. 4123.931(B) and (D) is facially unconstitutional under the

Takings Clause of Section 19, Article I of the Ohio Constitution.. Because Petitioners

have not proven that a claimant's constitutionally protected interest would be impugned

by the statutosy formula, their constitutional challenge must fail.

Proposition of Law No. 2

The Worker's Compensation subrogation statutes do not violate
Section 16, Article I of the Ohio Constitution because the statutes
provide claimants with due process in seeking to allocate benefits
previously paid by the employer.

Petitioners' due process argument is similaazly unavailing. Notwithstanding

Petitioners' superffcial representation, there is no "presumption" of'double recovery in the

subrogation statutes. Nevertheless, even if'there was such a presumption, a claimant has

several options under the statute if he or she concludes that the subrogation formula

outlined in R.C. 4123 931(B) and (D) is unsatisfactory to protect his or her inteiest in the

tort recovery. See R C. 4123..931(B) and (H)

In their Brief; Petitioners suggest that R.C. 4123..931 bars a claimant from

submitting an interrogatoxy to the jury asking the jury to determine whether there has

been a double recovery. As a practical matter, it is unclear why it would ever be
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necessary fbr a claimant to submit that particulat issue to the,jury. At trial, the jury

would presumably determine a claimant's total damages. Uuder R.C.. 4123 931(D)(2),

the jury would also segregate its damages verdict between economic and non-economic

damages. Accordingly, fiom the verdict the parties and the couxt could rather easily

derive an understanding as to the juxy's conclusions as to damages. Ihen, the damages

award could be apportioned consistent with the statutory foimula outlined in R C.

4123.931(D).

Even though there does not appear to be any practical need for a party to submit

the "double recovery" issue to the juty, it should be emphasized that - contraty to

Petitionexs' representations - R C. 4123.931 does not pxohibit eithei the parties or the

coust from submitting additional intecrogatories to the jury. If'indeed a claimant

concludes it is necessary to submit the "double recovety" issue to the juxy, then Ohio Civ.

R. 49(B) allows the parties to utilize jury interrogatories to det.eimine the amount of'the

subxogation interest. See McKinley, 2006 WL 2846343 at *9

Rule 49(B) (entitled "General verdict accompanied by answex to intecrogatories")

states:

The court shall submit written intesrogatoxies to the jury, together with
appr'opxiate forms for a general verdict, upon request of any party prior to

the commencement of'argument. Counsel shall submit'the proposed
interrogatories to the court and to opposing counsel at such time The
coutt shall inform counsel of'its action upon their requests prior to their
arguments to the jury, but the interrogatoxies shall be submitted to the jury
in the form that the coust approves. The interrogatories may be directed to
one or more detexminative issues whether issues of fact or mixed issites of'

fact and law.

(2007 edition) (emphasis added).

Building on their argument that the jury is not permitted to determine whether

there has been a double recovery, Petitioners suggest that this creates a de facto
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itrebutable presumption of'double recovery Interestingly, Petitioners' argument is

directlyrebutted in Holeton..

In its equal protection analysis, the Holeton court lamented the disparate treatment

afforded to those who settled their tort claims under the previous subrogation statute In

its discussion, the coutt stated:

R.C. 4123.931(D) [prior statute] essentially creates a presumption that a
double recovery occurs whenever a claimant is permitted to retain
workers' compensation and tort recovery. Claimants who try their tort
claims are permitted to rebut this presumption, while claimants who settle
their tort claims are not * * *

92 Ohio St 3d at 132 (emphasis added).

Petitionets have not identified any provision in R.C. 4123.93 or R C 4123.931

which bars ox otherwise prevents a claimant from submitting the double recovery issue to

the jury.. Because Petitioners have not demonstrated that the subrogation statutes deny a

claimant's right to due process, this Court should reject Petitioners' challenge to the

subrogation statutes under Section 16, Art. I of'the Ohio Constitution.

Pronosition of Law No. 3

The Worker's Compensation subrogation statutes do not violate
Section 2, ?,rticle I of the Ohio Constitution because the statutes'
subrogation provisions apply equally to individuals who settle their
third-party tort claim and individuals who pursue their third-party
claims to triaL

Claimants who settle their tort cases are governed by the exact same statutory

foxmula as claimants who take their cases to ttial, See R.C.. 4123.931(B) (settlement

allocation) and R C.. 4123 .931(D) (ttial allocation).. Petitioners have therefore failed to

establish that the subrogation statutes violate the equal protection clause contained in

Section 2, Article I of the Ohio Constitution.
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A. The court applies a rational-basis test in addr•essing Petitioners' challenge to
the equal protection clause.

Ohio courts consistently apply a tational-basis test when dealing with

constitutional challenges to worker's compensation statutes.. See e.g. State ex rel.

Doer:sam v. Indus, Comm. (1989), 45 Ohio St.3d 115.. Applying the rational-basis test, a

statnte ui,:st be upheld :f *he.., „(.:sts any conc„ivahlP set of facts under which the

classification rationally furthers a legitimate legislative objective.. Schwan v. Riveraide

Methodist Hosp.. (1983), 6 Ohio St.3d 300, 301. Moreover; the state is not obligated to

produce evidence to support the rationality of'the statutoiy classification; as a result, the

patty challenging the constitutionality of the enactment has the burden to "negative every

conceivable basis that might suppott it." See Heller v. Doe, 113 S..Ct, 2637 (1993),.

B. Petitioners have not met their burden of establishing that the subrogation
statutes violate the equal protection clause.

Under the prior subrogation statute, claimants who settled their tott claims wete

treated differentiy ftom claimants who took their claims to trial. In patticulax, claimants

who went to trial could shield some portion of the award from the subiogee's right of

reimbursement; on the other hand, claimants who settled their cases did not have similar

protection. As a result, the Holeton court concluded that the prior subrogation statute

violated Section 2, Article I's equal protection clause.

As indicated above, the current subrogation statute abolished the distinction

between the two classes.. Under the current version of'R.C. 4123..931(B) and (D),

claimants who settle their cases are treated exactly the same way as those who take their

disptttes to ttial. Consequently, the equal protection concerns identified in Holeton have

been eliminated. See McKinley, 2206 WL 2846343 at's11 ("The pro rata formula

employed by R.C. 4123.931 in the case of settlements and ttrial ensures that the statatoxy

13



subrogee does not recoup more from the claimant than the amount repiesenting a double

recovery..")

Because the distinction between claimants who settle theit claims and claimants

who try their claims has been abolished, there is no apparent equal protection issue with

the subrogation statutes This Court should therefore reject Petitioners' attempt to attack

the subrogation statutes on the basis of'equal protection.

CONCLUSION

In Holeton, this Coutt identified the flaws in Ohio's workers' compensation

subrogation statutes The Geneial Assembly repaired those flaws when it enacted the

current versions of'R.C. 4123 93 and R.C. 4123 931 The General Assembly piotected

the claimant's constitutional right to tort recovery and outlined a statutory foxmula for

appottioning the subrogation interest asserted by the self-insured employer or the

worker's compensation bureau.

Petitioners have not met their onerous burden of'successfally challenging the

facial constitutionality of'the subrogation statutes Petitioners have not satisfactorily

demonstrated that there aTe "no reasonable set of'circumstances" under which the statutes

would be constitntional. In fact, Petitioners have not even shown a single set of

citcumstances under which a claimant's constitutional tights would be impaired under the

subrogation statutes.

Even if Petitioners eould demonsliate a hypothetical set of facts which would

place a claimant's constitutional tights in jeopardy, Petitioners' showing would be

insufficient to warrant a determination that the subrogation statutes are facially

unconstitutional.. See Desenco, Inc v. Akvon (1999), 84 Ohio St 3d 535, 538 ("Courts

14



have a duty to liberally conshue statutes in order to save them from constitutional

infixmities.")
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KERGER & ASSOCIATES

(0074726)
higan Street, Suite 100

To o, Ohio 43604
(419) 255-5990
(419) 255-5997 fax

Counsel for Respondent
General Motors Corporation

PATRICKN FANNING
DAVID C. VOGEL
I.a.throp & Gage L.C.
2.345 Grand Blvd., Suite 2800
Kansas City, Missouti 64108-2684
(816) 292-2000
(816) 292-2001 (fax)

Counsel for Respondent
General Motors Corpoiation

15



CERTIFICATE OF SERVICE

I hereby certify that a copy of'the foregoing Meit Brief of'Respondent General

Motois Corpoiation was served by U.S. Mail, postage pie-paid this A-day of May,

2007, upon the following counsel:

Kevin J.. Boissoneault
Iheodore Bowman
Bonnie E. Haims
Russell W. Gerney
Gallon, Takacs, Boissoneault, & Scaffer, Co,
3516 Granite Circle
Toledo, OH 43617-1172

Counsel for Petitionet•
Douglas and Chloe Groch

Robext H. Eddy
Colleen A.. Mountcastle
Gallagher, Shatp
420 Madison Avenue, Suite 1250
Toledo, Ohio 43604

Counsel for Respondents
Kard Coiporation and Racine Federated, lnc.
National/Kard Division

Maazc Dann
Attorney General of Ohio
Elise Porter
Acting Solicitor General
30 East Broad Stieet, 17th Flool
Colutnbus, Ohio 43215

Counsel foi Respondent
State of Ohio

16



I also served couttesy copies upon the following counsel ?or Amica:

Paul Flowers
Paul W Flowers, Co
Terminal Tower 35th Floor
50 Public Square
Cleveland, Ohio 44113-2216
Counsel for Amicus Curiae
Ohio Academy of'Trial Lawycxs

Stewart Jaffy
Marc Jaffy
Stewart Jaffy & Associates Co
306 East Gay StYeet
Columbus, Ohio 43215

Counsel forAmicus Curiae
AFLrCIO

17



n^ui^i^dci v



-- N.E 2d --, 2006 WL. 2846343 (Ohio App. 4 Dist ), 2006 -Ohio-5271
(Cite as: --- N. E.2d ---)

McKinley v Ohio Bur.. of Workets' Comp,.
Ohio App. 4 Dist.,2006.

Comt of Appeals of Ohio,Fomth District,
Washiunb oa

McKIN1,EY, Appellee,
v

OHIO BUREAU OF WORKERS'
COMPENSAIION, Appellant.

No. 06CA7..
No- 06CA7..

Decided Sept. 26, 2006

Background: Workets' compensation claimant
brought action against Bureau of Workets'
Compensation, seeking a declazation that workers'
compensation subrogation statutes were
unconstitutional The Coutt of Common PIeas,
Washington County, gtanted claimant summaty
judgment. Bureau appealed,.

Ho[diugs: The Couit of Appeals, McFarIand. L,, held
that:

.(12 subrogation statute did not violate Ohio
Constimtion's due pzocess clause or taldngs clause,
and

L21 subtngation statute did not violate the Ohio
Constitution's equal protection clause

Revetsed andremanded.

Harsha. P_I , filed dissenting opinion..

[11 Constitntional Law 92 ^38

92 Constitutional Law
92II Consttuction, Opecation, and Enfoicement of

Constitntional Provisions
92k37 Validity of Statutoty Provisions

9U38 k- In Geneial. Most Cited Cases
A paxty may challengea statute as unconstitutional
eithet- on its face or as applied to a patticulat set of

L2] Statutes 361 (D=63

361 Statutes
'4r1t Br-actment, Requisites,

General
and
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Validity in

361k63 kEffect of Total Invafldity., Most
Cited Cases

Statutes 361 C^^'64(1)

361 Statutes
3611 Enactment, Requisites, and Validity in

General
361 k64 Effect of Partial Invalidity

361k64M k. In Genetal.. Most Cited Cases
If a statute is unconstitutional as applied, the state
niay continue to enfotce the statute in circamstances
when it is not unconstitutional, but if a statute is
unconstitutional on its face, the state may not enfoice
the statute onder any circumstances.

L31 Constitutional Law 92 0=48(1)

92 Constitutional Law
92II Consttuction, Opeation, and Enforrcement of

of Constitational

and Consttuction in

92k48(1) k. In Genetal

Constitutional Provisions
92k44 Detetmination

Questions
92k48 Presumptions

Favor of Constitutionality

Cases

Constitutional Law 92 C=;-48(3)

Most Cited

22 Constitutional Law
92II Construction, Opetation, and Enforcement of

Constitutional Provisions
92k44 Dete:mination of Constimtional

Questions
92k48 Pxesumptions and Constcuction in

Favor of Constitutionality
92k48(3) k. Doubtfui Cases;

Construction to Avoid Doubt Most Cited Cases
All legis]ative enactments enjoy a pn,sltmption of'
validity and constitutionality;, unless it is shown
beyond a reasonable doubt that a statute violates a
constitutional provision, that statute wiIl be presumed
to be constitutional..
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L41 Constitutional Law 92 0;;738

92 Constitutional Law
92II Constcuction, Opetation, and Enforcement of

Constitutional Provisions
92k37 Validity of Stammry Provisions

92k38 k. In Geneaal Most Cited Cases
When chatlenging the constitutionality of a statute on
its faoe, a plaintiff must establish that no set of
circumstances exists under which the statute would
be valid; the fact that a statute might operate
unconstitutionally under some conceivable set of
citcumstances is insufficient to rendet it wholly
invalid..

j5^ Constitational Law 92 C=301(4)

92 ConstitutionalLaw
92J4i Due Process of Law

921C299 Creation or Dischatge of Liability in
General

2^ Personal Injuries
92k301(4) k. Wotkes' Compensation

and Empioyers' L.iability. Most Cited Cases

Entinent Domain 148 C=2„21

148 Eminent Domain
1481 Nature, Exteni, and Delegation of Power

148k2 What Constitutes a Taking; Police and
Other Powets Distinguished

148k2.21 k. Labor and Employment in
General.. Most Cited Cases

Workers' Compensation 413 C=907

413 Workers' Compensation
4131X Amount andPeriod of Compensation

413IX(Bl Compensation forDisability
413IX(B)6 Deductions and Offsets

413k9o7 k. Payments from Other
Sources., Most Cited Cases

Workers' Contpensation 413 ¢ 2189

413 Pr'oxkers' Compensation
413XX Effect of Act on Othex Statutory or

Common-Law 12ights of Aci3on and Defenses
413XX(C) Action Against Third Persons in

Genexal for Employee's Injury or Death
413XX C}_3, Right of Employez oz Insmer to

Remedy of Employee or Entployee's Representative
413k218 k. Submgation or Assignment

in Genetal. Most Cited Cases

Worker•s' Compensation 413 --*'2251

Page 2

413 Workers' Compensation
413XX Effect of Act on Other Statutory or

Common-Law Rights of Action and Defenses
4 3 Action Against T'hird Pexsons in

General for Employe&s Injuty ox Death
413XX(C)7 Right to Proceeds of Action ox

Settlement
413k225 Rights of Employer oi Insurer

413 1 k In Genetal Most Cited
Cases
Workers' compensation subrogation statute did not
violate Ohio Constitution's due process clause or
takings clause; the statute did not tequire the claimant
to reimbutse the statutoxy subrogee for future benefits
that the claimant nright never reoeive, it allowed
claimant to keep proceeds remaining after the
statutory subrogee's duty to continue making
payments ended, it set forth a foxmula undes which
both the claimant's and subrogee's intetests in
damages owed by third-paxty tottfeasox were
determined that applied to both settlements and
awards following ttial, and it did not assume that
there would be a double recovery in a settlement witli
tb'nd-patty tottfeasot, but xather provided a procedure
to detetntine the respective amounts to be recovered
by claimant and subrogee in the event that claimant
objected to the zecovery calculation rendeted by the
fotmula. Const . Art. 1, S 5 16, 19; R^§
4123.931,4123.93.

Workets' compensation subrogation statute did not
violate Ohio Constitution's due process clause or
takings clause; the statute did not requite the claimant
to reimburse the statutozy subrogee for fu[ure benefits
that the claimant might never receive, it allowed
claimant to keep proceeds reanaining after the
statutoxy subrogee's duty to continue makvtg
payments ended, it set forth a foimula undex which
both the claimant's and subrogee's intetests in
damages owed by third-patty tortfeasor were
determined that applied to both settlements and
awards following nial, and it did not assume that
there would be a double recovety in a setdement with
thixd-party toxtfeasor, but rather provided a proceduxe
to detetmine the respective amounts to be recovead
by claimant and subrogee in the event that claimant
objected to the recovery calculation rendeted by the
f o r m u l a . Const Art. 1 1 19; R.C. &&
4123.931 4123.93.

Workers' compensation subrogation statute did not
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violate Ohio Constitution's due ptocess clause or
taldngs clause; the statute did not tequire the claimant
to reimburse the statutory subrogee for futute benefits
that the claimant might never receive, it allowed
claimant to keep proceeds zemaining aftet the
statutory subrogee's duty to continue matdng
payments ended, it set forth a fotmula under which
both the claimant's and subrogee's interests in
damages owed by third-patty toztfeasor were
deteniined that applied to both settlements and
awaazds following nial, and it did not assume that
there would be a double recovety in a settlemeut with
thhd-patty tottfeaso:, but rather provided a piocedure
to detertnine the respective amounts to be recovetrd
by claimant and subrogee in the event that claimant
objected to the recovery calculation rendexed by the
foimula. Const Art. 1. &§ 16, 1<Q; R.C.
4123.931 4123.93.

L61 Constitutional Law 92 C=245(4)

92 Constitutional Law
92XI Equal Protection bf' Laws

92k243 Creation ot Dischatge of Liability
92k245 Personal Injuties

92K245(4) k. Workets' Compensation
and Employers' Liability. Most Cited Cases

Workers' Compensation 413 C^'907

413 Woilcers' Compensation
4131X Amount and Period of Compensation

413IX Compensation for Disability
413IX Deductions and Offsets

41^ k. Payments fiom Other
Sources. Most Cited Cases

Worker•s' Compensation 413 0;P2189

413 Workets' Compensation
413XX Effect of Act on Ot.her Statutory or

Common-Law Rights of Action and Defenses
413XX Action Against Third Pexsons in

Genexal for Employee's Jnjury or Death
413XX(C)3 Right of Entployer or Insurer to

Remedy of EmpIoyee or Employee's Representative
4131:2189 k. Subrogation or Assignment

in General Most Cited Cases

Wox•kers' Compensation 413 C7^2251

413 Workets' Compensation
413X7C Effect of Act on Other Statutory or

Common-Law Rights of Action and Defenses
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413 C Action Against Ifiird Petsons in
Genetal foi Employee's Injury or Death

413XX(C)7 Right to Proceeds of Action or
Settlenient

41310250 Rights of Employer or Insurer
413k2251 k. In General Most Cited

Cases
Woikets' compensation subrogation statute did not
violate the Ohio Constitution's equal prutection
clause, the statute eliminated the distinction between
claimants that settled with tbitd-patty toxtfeasots and
those that received an award after trial, and the
statute ensured that the subrogee did not recoup more
from the claimant than the atnoum representing a
double recovety and represented a xational xesponse
to a legitimate state concein.. Const Att. 1. & 2; R-C.
§ S 4123.93, 4123.931

Workers' corripensation subrogation statute did not
violate the Ohio Constitution's equal prneection
clause; the statute eliminated the distinction between
claimants that settled with third-party tottfeasots and
those that received an awatd after nial, and the
statute ensured that the subrogee did not recoup mote
from the claimant than the amount representing a
double recovety and represented a tational response
to a Iegitimate state concem. Const. Art. 1. 4. 2; R.C.
14 4123.93, 4123.931..

M Constitntional Law 92 CZ^7209

92 Constitutional Law
92X1 Equal Protection of Laws

92k209 k. Constitutional
Genetal. Most Cited Cases

Guarauties in

The equal protection analysis given by Ohio coutts
under the Ohio Constitution and the United Statns
Constitution is functionally equivalent, U.S.C.A.
Const.Amend. 14; Const. Art. 1. 4 2..

L8i Constitutional Law 92 C--;;213.1(2)

22 Constitutional Law
92X1 Equal Protection of Laws

92KL13.1 Bases for Discrimination Affected in
Genetal

92k213.1(2) k. Rational or Reasonable
Basis; Relation to Object or Compelling Intetest.
Most Cited Cases
Under the tational-basis test for reviewing equal
protection challenges, a eballenged statute must be
upheld if there exists any conceivable set of facts
under which the classification rationally futthers a
legitimate legislative objective. U.S.C.A.
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Const.Amend- 14; Const. Art. I. § 2.

,[91 Constitutional Law 92 C-_-^'213.1(2)

92 Constitutional Law
92XI Equal Ptoteotion of Laws

921C213.IBases for Dismimination Affected in
Genetal

92k213.1(2) k. Rational ot Reasonable
Basis; Relation to Object or Compelling Interest
Most Cited Cases
Under the rational-basis test for reviewing equal
protection challenges, a legislative choice is not
subject to comtroom factfinding and may be based on
tational speculation unsuppotted by evidence or
empiticai data. U.S.C.A. Const.Amend. 14; Const.
Art. 1, § 2.

flOl Constitutional Law 92 ^213.1(2)

22 Constitutional Law
92M Equal Proteotion of Laws

9.2k213.1 Bases for Disctimination Affected in
Genetal

92k'213.1(2) k. Rational or Reasonable
Basis; Relation to Object or CompeBing Intetrst,
Most Cited Cases
Undet the xational-basis test for teviewing equal
pxotection challenges, the state is under no obrLgation
to produce evidence to sustain the rationality of a
statuto:y classification, and the patty challenging the
constitutionality of the enactment has the bmden to
negative evety conceivable basis that might suppott
it U.S.C.A. Coast Atnend. 14; Const. Art. 1, § 2.

j111 Appeal and Etror 30 0^169

30 Appeal and Etrot
30V Ptesentation and Reservation in Lowet Coutt

of Cnounds of Review
30V(A) Issues and Quesfions in Lowex Cotut

30k169 k. Necessity of Presentation in
General Most Cited Cases

Appeal and Exror 30 ^171(1)

30 Appeal and Etrox
30V Ptesentation and Resetvation in I.owet Coutt

of Grounds of Review
30V(A) Lssues and Questions in Lowet Comt

30kl7l Natore and Ibeory of Cause
30k171(l) k. In General; Adhexing to

Theoty Pursued Below.. Most Cited Cases
A party cannot assert new legal theoties for the fhst
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time on appeal; a reviewing couit will not consider an
issue that a patty failed to iaise initially in the uial
comt.

f121 Workers' Compensation 413 C=2242

M Woxkets' Contpensation
413XX Effect of Act on Othet' Statutoty ox

Common-L aw Rights of Action and Defenses
413XX(C) Action Against Tbird Pexaons in

Genetal for Employee's Injury ot Death
413XX(C)5 Actions and Proceedings

413k2242 k.. Appeal and En'or. Most
Cited Cases
Workers' compensation claimant waived on appeal
his claim that subrogation statute was void fox
vagueness, where he taised the issue for the fitst time
on appeal.R.C.§ 4123.931..

Jim Petro, Attoxney General, and Jonathon L.
McGee, Benjatnin W. Ctider, and Lee M. Smith,
Special Counsel, for appeIlant.
T'. Jefftey Beausay, Columbus, Ohio, for appellee.lim
Petro, AtWtney Genetal, and Jonathon L. McGee,
Benjamin W. Ctidet, and Lee M. Smith, Special
Counsel, for appellant.I. Jeffrey Beausay, Columbus,
Ohio, for appellee..McFARLAND, Judge..

*1 {y( 1) The Ohio Bureau of Workers'
Compensation appeals the decision of the
Washington County Comt of Common Pleas holding
R.C. 4123.93 and 4123.931 unconstitutional.. The
appellant contends that the statutes do not violate
appellee .Ieff McKinley's interest in his tott recovety,
effect an impeimissible taking, deprive the appellee
of his due process tights, or violate the equal
protection clause Because we detetmine that the
cuttent vetsions of R.C. 4123.93 and 4123931 were
dtafted to comply with the holding in Hoteton Y.
Crouse Cartape (2001). 92 Ohio St.3d 115. 748
N.&2d 1111 and do notviolate Sections 2, L6, or 19.
Article I of the Ohio Constitution, we xevetse the
judgment of the trial court

I. Facts

f9[ 21 On Iuly 13, 2003, the appellee fell while
woxking inside a fuxnace ot boikxhoppex at the Von
Roll Ametica, Inc, Waste Technoiogies facility in
East Liverpool, Ohio. The appellee was actirig in the
course and scope of his employment at the time of his
fall As a direct result of his fall, the appellee was left
hanging inside a cone-shaped receptacle, where he

0 2007 Ihomson/West. No Claim to Orig. U.S. Govt Works.



--- N.E 2d --
--- N E 2d --, 2006 WL. 2846343 (Ohio App.. 4 Dist ), 2006 -Ohio- 5271
(Cite as: --- N.E.2d ----)

received severe burns to his le2s and othex patts of
his body. At the time he sustained the injuty, the
appellee was employed by Safway Services, Inc
Safway is not a self-insured employer for the
putposes of wotkets' compensation.,

{9[ 3) The appellee sued Von Roll America, Inc.. His
claims against Von Roll Amelica were settled out of
comt for an undisclosed amount of money. No jmy
trial took place. The appellee also filed a claim for
benefits with the appellant, which the appellant
allowed. As of November 22, 2005, the appellant had
paid the appellee compensation in the amount of
$398,303.17. Of this amount, the appellant paid
$57,788 43 on the workers' compensation claim and
$340,514 74 for the appellee's medical benefits, The
appellant claims a stamtory lien upon the settlement
proceeds in the amount of $885,808 56.. The
appellant asserts that through R.C. 4123.93 and
4123.931, it has an independent tight of recovety in
the net amount recovered by the appellee and is
subrogated to the appellee's tights against the
tortfeasor with respect to the past, present, and
estimated future payments of compensation and
benefits..

{g 41 Ihe appellee brought an action in the
Washington County Coutt of Common Pleas,
chaIlenging the constitutionality of RC. 4123.93 and
4123.931, the Ohio workers' compensation
subrogation statute. He asked the comt of common
pleas to declaze that R.C. 4123.931 violated Sections
16 and 19 Article I of the Ohio Constitution. He also
requested that in the event that the comt of common
pleas did not find that the subtogation statute violated
the Ohio Constitution, the coutt would declare the
amount owed to the appellant under the subrogation
statute

{9[ 51 The appeIIee filed a rnotion foi summary
judgment, seeking the Washington County Court of
Common Pleas to declare RC. 4123.93 and 4123.931
unconstitutional. The coutt issued a decision, finding
that R.C. 4123.93 and 4123.931 violate Sections 2,
16 and 19. Article I of the Ohio Constitution for the
reasons set forth in Holeton, 92 Ohio St3d 115. 748
N.E2d1111..

II. Assignments of Errnr

*2 {![ 6) `2. Ohio Revised Code Sections 4123.93
and 4123.931, as enacted by the 124th Ohio Gineral
Assembly in Substimte SenateBill No.. 227 do nof
violate Article I. Section 2 of the Ohio Constitution.

Page 5

[9[ 71 "II. Ohio Revised Cade Sections 4123.93 and
4123.93 1 as enacted by the 124th Ohio Geuetal
Assembly in Substitute Senate Bill No. 227 do not
violate Article I. Section 16 of the Ohio Constitution.

{9[ 8} `TII. Ohio Revised Code Sections 4123.93 and
4123.931 as enacted by the 124th Ohio Genetal
Assembly in Substitute Senate Bill No.. 227 do not
violate Article 1, Section 19 of the Ohio
Constimtion."

lII. Standard of Review

J11f21 {9[ 91 Initially, we note that a patty may
challenge a statute as unconstitutional either on its
face or as applied to a patticulat set of facts. Belden
v. Union Cent Life Ins. Co. (1944). 143 Ohio St. 329,
55 N.E.2d 629. pazagraph 4 of the syllabus If a
statute is unconstitutional as applied, the state may
continue to enforce the statute in circumstances when
it is not unconstitational, but if a statute is
unconstitutional on its face, Ihe state may not enforce
the statute under any circumstances. Wonren's Med
professional Corp. v. Voinovich (C.A.6. 1997). 130
F.3d 187, 193. 1997 FedApp. 0336P.

jE {9( 10} Moreove=, all legislative enactments
enjoy a presumption of validity and constitutionality.
Adamskv v. Buckeye Lacal School Dist. (1995), 73
Ohio St.3d 360, 361, 653 NB2d 212; Sedar v.
Knowlton Constr. Co (1990) 49 Ohio St3d 193,
199. 551 N.E.2d 938. Unless it is shown beyond a
reasonable doubt that a statute violates a
constitutional provision, that statute will be presumed
to be constitutional State ex rel. Herman v.
Klopleisch (1995). 72 Ohio St.3d 581. 585, 651
N.E.2d 995, citing Fabrev v. McDonald Police Dept.
(1994). 70 Ohio St.3d 351, 352, 639 N.E.2d 31..

{4] {9[ 11} The appellee bas challenged R.C.
4123.931 on its face. In so doing, he must establish
that no set of circumstances exists under which the
statute wo tld be valid,. The fact that a statute nright
operate unconstitutionally under some couceivable
set of circnmctances is insufficient to tender it wholly
invalid., See United States v Salerno (1987), 481 U.S.
739, 745. 107 S.Ct. 2095. 95 L.Ed.2d 697: Emerson
Elec. Co, v. Tracv (2000), 90 Ohio St.3d 157. 162,
735 N.E.2d 445..

{1 12) When reviewing a tiial coutt's summazy
judgment decision, an appellate comt conducts a de
novo review. See, e.g., Grafion v Ohio Edison Co.
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(1996). 77 Ohio St3d 102, 105, 671 N.E.2d 241..
AccordingIy, an appellate court must independently
review the record to deteimine whether summaty
judgment is apptoptiate. We need not defer to the
ttial comt's decision, See Brown v. Scioto Cry. Bd. of
Commrs. (1993). 87 Ohio ApV.3d 704, 711. 622
N.E2d 1153: Morekead v. Conley (1991), 75 Ohio
Anu.3d 409. 411-412. 599 N.E.2d 986. Thus, in
detetmining whetber a hial court propetly g[anted a
motion for summary judgment, an appellate comt
must review the standaazd for gcanting a motion frn
summaty judgment as set fotth in Civ.R. 56. as well
as the applicable law. Civ.R. 56(C) ptovides:
*3 Summary judgment shall be rendered forthwith if
the pleadings, depositions, answers to interxogatoties,
wtitten admissions, affidavits, tiansctipts of evidence
in the pending case, and written stipulations of fact, if
any, timely filed in the action, show that there is no
genuine issue as to any matetial fact and that the
moving patty is entitled to judgment as a matter of
Iaw.. No evidence ot stipulation may be consideted
except as stated in this tnle. A summaty judgment
shall not be rendered unless it appeats from the
evidence or stipulation, and only from the evidence
or stipulation, that teasonable minds can come to but
oue conclusion and that conclusion is advetse to the
patty against whom the motion fot sununaty
judgment is made, that patty being entitled to have
the evidence or stipulation consuued most stinngly in
the party's favor

{Q 13} Thus, a trial court may not grant summaty
judgment unless the evidence demonstiates that (1)
no genuine issue as to any material fact tr,mains to be
litigated; (2) the moving paity is entitled to judgment
as a matter of law; and (3) it appears fiom the
evidence that reasonable minds can come to but one
conclusion, and viewing such evidence most strongly
in favor of the nonmoving party, that conclusion is
advetse to the party against whom the motion for
suR+*mry judgment is made, See, e.g., Vahila v. Hall
(1997). 77 Ohio St3d 421, 429-430, 674 N.E Zd
1164.

IV., Due Process and Unoompensated Talungs

{g 14} For ease of analysis, we will fitst address the
appellant's second and third assignments of errot. The
appellant oontends that R.C. 4123.93 and 4M.931
do not violate Sections 16 and 19 , Article I of the
Ohio Constimtion. Section 16. Article I provides:
All comts shatl be open, and evety person for an
injmy done him in his land, goods, person, ot
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reputation, shall have remedy by due course of law,
and shall have justice administezed without denial or
delay.

(y[ 15) The focus of Section 16, Article I is the
promise of due process rights. The appellee contends
that R.C. 4123.93 and 4123.931 deny him the due
process of law by assuming that there will be a
aoubie tecovety in a settiement with a third paity and
by providing no vehicle for patties to litigate the
amount of the recovety.. Section 19. Article I
concerns the inviolabilityof private property. It
pr'ovides:
Private propetty shall ever be held inviolate, but
subsetvient to the public welfare. When taken in time
of wat oz other public exigency, impetatively
requiting its immediate seizme or for the purpose of
making or repairing roads, which shall be open to the
public, without charge, a compensation shall be made
to the owner, in nwney, and in all other cases where
private propeity shall be taken for public use, a
compensation therefore shall fast be made in money,
or fitst secured by a deposit of money; and such
contpensation shall be assessed by a jury, without
deduction fot benefits to any propetty of the owner.

*4 (9[ 161 Ihe appellee claims that the subrogation
process set forth in R.C. 4123.93 and 4123.931
results in aa uncompensated taking, in that it takes
from claimants sottlement money that they may never
receive for futme benefits,

(9[ 17) We now tutn to the statutory sections at issue
in the case sub judice.. R.C. 4123.93 is merely a
definitional section lending meaning to the terms
used in R.C. 4123.931.. R.C. 4123.931 provides: FNI
(A) The payment of compensation or benefits
pursuant to this chapteror Chapter 4121, 4127, or
4131, of the Revised Code ereates a xight of recovery
in favor, of a statutory subrogee against a third party,
and the statutory subrogee is subrogated to the rights
of a claimant against that third pazty. The net amount
recovered is subject to a statutory subrogee's zight of
xecovery.
(B) If a claimant, statutory subiogee, and third patty
settIe or attempt to settle a claimant's claim against a
thitd pazty, the claimant shall receive an amount
equal to the uncompensated damages divided by the
sum of the subrogation interest plus the
uncompensated damages, multiplied by the net
amount recovered, and the statutory subrogee shaII
receive an amount equal to the subrogation interest
divided by the sum of the subrogation interest plus
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the uncompensated damages, multiplied by the net
amount recovered, except that the net amount
recovered may instead be divided and paid on a more
fair and reasonable basis that is agreed to by the
claimant and stamtoty subrogee., If while attempting
to settle, the claimant and stamtory subrogee cannot
agree to the allocation of the net amount reoovered,
the ctaimant and statutory subrogee may file a
request with the administrator of workets'
compensation for a conference to be conducted by a
designee appointed by the administrator, or the
claimant and statutoty subrogee may agtce to utilize
any other binding or non-binding altetnative dispute
rrsalution process.
The claimant and statumry subrogee shall pay equal
shares of the fees and expenses of utilizing an
altetnative dispute resoIution process, unless they
agiee to pay those fees and expenses in another
manner. The administiator shall not assess any fees to
a claimant ot statutory subrugee for a conferenoe
conducted by the adminisuatot's designee.
(C) If a claimant and statutory subiogee te.quest that a
conference be conducted by the administiator's
designee putsuant to division (B) of this section, both
of the following apply:
(1) The administtatoz's designee shatl schedule a
conference on or before sixty days after the date that
the claimant and statutory submgee filed a request for
the conference.
(2) The determination made by the administtator's
designee is not subject to Chaptet 119 of the Revised
Code.
(D) When a claimant's action against a thied paazty
proceeds to trial and damages are awarded, both of
the following apply:
(1) Ihe claimant shall teceive an amount equal to the
uncompensated damages divided by the sum of the
subrogation interrst plus the uncompensated
damages, multiplied by tbe net amount recovered,
and the statutory subrogee shall receive an amount
equal ro the subrogation interest divided by the sum
of thesubrogation interest plus the uncompensated
damages, multiplied by the net amount recovered,
*5 (2) The court in a nonjmy action shali make
find'mgs of fact, and the jury in a jury action shall
retutn a general verdict accompanied by answers to
inteirogatoties that specify the following:
(a) Ihe total amount of the compensatory damages;
(b) ihe portion of the compensatory damages
specified pmsuant to division (D)(2)(a) of this section
that represents economic loss;
(c) The pottion of the compensatory damages
specified pursuant to division (D)(2)(a) of this section
thatreptesents noneconomic loss.
(E) (1) After a claimant and statutory subrogee know
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the net amount recovered, and a$ex the means for
dividing it has been detetmined under division (B) or
(D) of this section, a claimant ntay establish an
interest-bearing tiust account for the full amount of
the subrogation interest that represents estimated
future payments of compensation, medical benefits,
rehabilitation costs, or death benefits, reduced to
present value, ffrom which the claimant shall make
reimbursement payments to the statutoty subingee
for the futme payments of compensatlon, medical
benefits, rehabilitation costs, oi death benefits., If the
wotkets' compensation claim associated with the
subrogation interest is settled, ot if the chdmant dies,
or if any other oitcmwtance occurs that would
preclude any futme payments of compensation,
medical benefits, rehabilitation costs, and death
benefits by the statutory subrogee, any amount
remaining in the trust account after final
reimbursement is paid to the statutory subrogee for
all payments made by the statutory subrogee before
the ending of futme payments shall be paid to the
claimant or the claimant's estate,.
(2) A claiatant may use interest that acctues on the
trust account to pay the expenses of establishing and
ma;ntaining the trust account, and all remaining
interest sfiall be credited to the tiust accoum.
(3) If a claimant establishes a tiust account, the
stamtoty subrngee sball provide payment notices to
the claimant on or befo:z the thittieth day of June and
the thrzty-fust day of December evety year listing the
total amount that the statutoty subtogee has paid for
compensation, medical benefits, rehahifitation costs,
or death benefits during the half of the year preceding
the notice. Ihe claimant shall make reimbnrsement
payments to the statutoty subtogee from the ttust
account on or before the thuty-fitst day of July every
year for a notice provided by the tbittieth day of June,
and on ot before the thirty-fnst day of January every
yearfor a notice provided by the thitty-fust day of
December. The claimant's reimbmsement payment
shall be in an amount that equals the total amount
listed on the notice the claimant receives from the
statutory subrogee.
(F) If a claimant does not estabHsh a trust account as
described in division (EXI) of this section, the
claimant shall pay to the statutory subrogee, on or
before thixty days after receipt of funds 8om the third
patty, the full amount of the subrogation interest that
represents estimated future payments of
compensation, medicat benefits, rehabilitation costs,
or death benefits .
'F6 (G) A claimant shall not.ify a statutory subrogee
and the attotney general of the identity of all th'ad
patties against whom the claimant has or may have a
tight of recovery, except that when the statutozy

^9 2007 IhomsonlWest. No Claim to Orig. U.S Govt. Works,



--N.E2d--
--- N.E 2d --, 2006 WL.2846343 (Ohio App 4 Dist), 2006 -Ohio- 5271
(Cite as: --- N.E.2d •--)

subrogee is a self-insuting employer, the claimant
need not notify the attorney genexal No setrlement,
compromise, judgment, awatd, or other recovezy in
any action or claim by a claimant sha11 be final unless
the claimant provides the sta[utory subrogee and,
when required, the attotney general, with ptior notice
and a r'easonable oppottuuity to assett its subrogation
rights, If a statutory subrogee and, when requ3t'ed, the
attorney general are not given that notice, or if a
settlement or cosprontise excludes any a,uour.t pa3d
by the statutoxy subrogee, the thitd party and the
claimant shall be jointly and sevetally liable to pay
the statumry subrogee the fulI amount of the
subrogation interest.
(H) The tight of subrogation under this chapter is
automatic, regatrlless of whethet a statutoty subrogee
is joined as a patty in an action by a cIaimant against
a thit'd patty.. A statutory subrogee may assett its
subrogation rights through correspondence with the
claimant and the third patty or their legal
reptesentatives. A statntoty subrogee may instimre
and pursue legal proceedings against a tltiid party
either by itself or in conjunction with a claimant. If a
statutoty subrogee institutes legal prooeedings against
a third party, the statutoty subrogee shall provide
notice of that fact to the claimant. If the statutory
subrogee joins the claimant as a necessaty patty, or if
the claimant elects to patticipate in the proceedings
as a patty, the claimant may present the claintant's
case fust if'the matter p:oceeds to ttial.. If a claimant
disputes the validity or amount of an asserted
subrogation interest, the claimant shall join the
statutory subrogee as a necessary patty to the action
against the third party.
(I) Ihe statutory subrogation right of recovery applies
to, but is not limited to, all of the following:
(1) Amounts recoverable from a claitnant's insucer in
connection with underinsured ot uninsmed mototist
coverage, notv3ithstanding any limitation contained in
Chapter 3937 of the Revised Code;
(2) Amounts that a claimant would be entitled to
recover from a political subdivision, notwithstauding
any limitations contained in Chaptet 2744 of the
Revised Code;
(3) Amounts recoverzble from an intentional tott
aetion.
(1) If a claimant's claim against a thitd patty is for
wrongful death or the claim involves any minor
beneficiaries, amounts allocated imder this section
are subject to the approval of probate comt.
(K) The adm;nisrrator shall deposit any money
collected under this section into the pubfic fund or the
ptivate fund of the state insutance fund, as
appropriate If a self-insuting employer collects
money under this section of the Revised Code, the
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self-insming employei shall deduct the amcunt
collected, in the year coltected, from the amount of
paid compensation the self=insm•ed employer is
required to repott undet section 4123.35 of the
Revised Code.

$7 M {9[ 181 We will jointly address the appellant's
argnments that R.C. 4123.93 and 4123.931 do not
offemd due ptncess or constitute an uncompensated
taking under Sections 16 and 19, Article I of the Ohio
Constitution, as did the Holeton couxt when
reviewing the predecessots to cun'ent R.C. 4123.93
and 4123.931. Ihe Holeton court held that under
Section 19. Article I. "any legislation must be
reasonable, not atbittaty, and must confer upon the
public a benefit commensutate with its burdens upon
private propetty." Holeton 92 Ohio St.3d at 121. 748
N.E.2d 1111 quoting Direct Plumbin¢ Supplv Co. v.

ton (1941). 138 Ohio St. 540, 546, 38 N.E.2d 70.
The Holeton comt applied its earlier holdings
regarding Section 16 Article I, as related to
colIateral-benefits-offset statutes, to RC. 4123_93
and 4123.931 noting that the state has a legitimate
interest in preventing double t'ecoveries: "[I]t is

constitutionally petmissible for the state to prevent a
tott victim from recovering twice foxthe same item
of loss o: type of damage, once from the collateral
soutce and again from the tottfeasot:" Holeton at
121-122 748 N_E.2d 11i1.. The court noted,
however, that statutes designed to prevent double
recoveies "axe not rationalIy related to their putpose
where they opeiate to reduce a plaintiffs tott
recovery irrespective of whether double recovety has
actually occuurd"Holeton at 122, 748 N.E.2d 1111,
citing McMnllen v. Ohio State Univ. Hosp. (2000), 88
Ohio St3d 332, 725 N.E.2d 1117: State ex reL Ohio

Acadenv of Trial Lawyers v. Sheward (1999) . 86
Ohio St.3d 451. 715 N.E.2d 1062; Buchman v.

Wayne Traoe Local School Dist. Bd. of Edn. (1995).
73 Ohio St.3d 260 652 N.E.2d 952• Sorrell v.

Tkevenir (1994), 69 Ohio St.3d 415, 633 N.112d 504.
Taking these considetations into account, the comt
stated,
[A cIaimant] has a constitutionally protected interest
in his ot het'tort recovety to the extent that it does not
duplicate the employer's or bureau's compensation
outlay. Thus, if [fotmet] R.C. 4123.931 opetates to
take more of the claimant's tort recovery than is
duplicative of the statutory subt•ogee's wmkers'
compensation expenditures, then it is at once
unreasonable, oppressive upon the claimant, pattial,
and umeIated to its own putpose.

Holeton. 92 Ohio St.3d at 122. 748 N_E2d i t 11.
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(9[ 19} Undet this analysis, the Holeton comt
determined that fotmer RC. 4123.931(A). which
gave the statutory subrogee a tight of subr'ogation
with respect to "estimated future values of
compensation and medical benefits," and former LC.
4123 931(13), which provided that "[t]he entire
amount of any settlement or compromise of an action
or claim is subiect to the subrogation right of a
statutory subrogee, regardless of the mauner in which
the settlement or compromise is ehatnctezized,"
violated Sections 16 and 19. Article I. of the Ohio
Constitution. We find that the issues that rendered
these provisions unconstitutional in Holeton,
however, have been elimittated andlor refotmed
under the current veisions of RC. 4123.93 and
4123.931.

A. Fttur'e Benefits

*8 {y[ 20} Formet R C. 4123.931(A) required a
claimant to disgorge the entire amount of the
estimated value of future benefits to the statutory
subrogee.. In some cases, the claimant never' received
the future benefitc, This situaAion resulted in a
windfall for the statutory s¢brogee. Ihe cutrent
version of R.C. 4123.931, however, eliminates the
possibility of such a windfall, because the claimant is
no longet iequired to reimburse the statutory
subrogee for future benefits that are not received

(1 21} The present version of R.C. 4123.931(E).
allows a claimant to estabhsh an interest-beating ttust
account into which he or she may deposit the full
amount of the subrogation interest that represents
estimated fnbne payments of compensation ot
benefitsIhe claimant makes reimbtnsement
payments 8nm this ttust account to the stamtory
subtngee for compensation, medical benefits,
rehabilitation cbsts, or death benefits that the
stabitbiy subrogee has paid dming the half of the year
preceding the notice. If the claimant establishes such
a trust account, the statutory subrogee provides him
or her wiih payment notices evety six months, and
the claimant reimbutses the stamtory subrogee the
amount listed on the payment notice.. If the statatoty
subrogee's duty to continue mak'ing payments ends,
any remainder in the trust account, after final
reimbursement is made, is paid to the claimant or the
claimavt's estate. If the claimant does not elect to
establish a txust account underRC. 4123.931(E)(1).
RC. 4123.931(F) provides that the claimant must pay
the stamtory subrogee the fuIl amount of the
subrogation interest that represents future payments.
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{$ 22} The ttust fund concept that is enacted in the
present versions of R.C. 4123.931(E) and (F) is
modeled aftet' Minn.Stat. 176 061(6). which the
Holeton comt cited with approval. Holeton. 92 Ohio
St3d at 124, 748 N.E.2d 1111.. Minn.Stat. 176.061
pt'ovides a fotmulla under which the employer can
obtain reimbmsement for compensation paid, and it
provides that rumaining tort proceeds should be paid
to the claimant and constitute a credit to the subrogee
against future compensation payments.. Like the
Minnesota statute, the cmrent version of R.C.
4123.931 does not require the claimant to reimburse
the statutory subtngee for future benefits that the
claimant may never receive.. Additionally, under the
present vetsion of R.C. 4123.931, the claimant may
keep proceeds remaining after the stamtory
subrogee's duty to continue making payments ends.
Iherefoze, we conclude that the cutrent veisions of
the statutes at issue legitiwately guatd against a
windfall for the statutory subrogee and
simultaneously do away with the claimant's former
burden regarding the risk of overestimating liability
for future values.

B. Distinguishing Settlements from Ttials

{$ 23} The Holeton court also determined that
subsection (D) of fo:mer R.C. 4123.931 was
unconstitutional because it distinguished between
third-pzrty claims that are tried and third-party claims
that are settled. Holeton, 92 Ohio St 3d 15, 748
NE.2d 1111. Under the former statute, if the claim
was tcied, the claimant could obtain a special jtny
intetingatory indicating that the award or judgment
represented different types of damages.. These
intetrogatbries allowed the claimant to show that
certain damages did not represent workets'
compensation benefits; those damages, themfore,
weie not subject to subrogation. In the case of a
settlement, howevet, the entire setttement amount
was subject to subrogation, regardless of the manner
in which the settlement was characterized. Ms
practice prevented the claimant from showing that
pottions of the settlement did not represent workets'
compensation benefits and, thus, were not subject to
subrogation.

*9 {9[ 24} Under the cutrent version of R.C.
4123.931, however, sections (B) and (D) set fotth a
formula under which both the claimant's and stamtory
subrngee's interests in the damages owed by the
third-patty tortfeasor are detetmmed. The formula
applies to both settlements (RC..4123.931(B)) and
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awards following tiial (R.C. 4123.931tD1) This
equal application avoids the disparate result of the
foxmer statute and provides a clear definition of the
claimant's and statutoxy subingee's intexrsts in the
damages.

C. Double Recovexy

{1 25} The appellee contends that the present
veisions of RC. 4123.93 and 4123.931 assume that
thete will be a double reoovecy in a setflement and
provide no process by which paxties can detetmine
what is a fait award for all econontic and
noneconomic losses, as well as forpast and futuxe
injuties. He azgues that the formula employed by
RC. 4123.93 and 4123.931(B) aud (D) to detetmine
how a recovety by the cIaimant against a third-party
tortfieasor will be disttibuted deptives the claimant of
the opportunity to show that there was no double
recovery. The appellee ovetlooks, however, the
pxocedures outlined in R.C. 4123.931 to determine
the xespective amounts to be recovered by the
claimant and the subrogee in the event that the
claimant objects to the recovexy calculation rendered
by the foxmula

(9( 26} R.C- 4123.931 provides several methods for
determining how a recovery by the wotket's
compensation claimant against a third-patty
tortfeasot is to be distributed First, the claimant has
the option of joining the Bureau or a self-insured
employet as a patty to the underlying tott action.
Once the subrogee is a party, if the pa:ties are unable
to agree on a settlement amount under R.C.
4123.931(B), the matter may proceed to ttial, where
all issues can be heard. The statutoty subrogee
presents evidence at nial regaiding its expenditures
on behalf of the claimant and othex evidence
reganding its entitlement for future damages.. Ihe
subrogation amount can be deteamined as part of the
damages proven ihrough use of jury intenugatoxies
submitted by the comt puxsuant to Civ.R 49(B).

{9[ 27} Second, if the clainiaut does not join the
Bureau or a self-insured employer as a paxty to the
underlying tart action, and has settled with the
tottfeasor without the patticipation of the Bureau or
the self-insuled employer, the Bureau and the
claimant may choose to use the aforementioned
fotmula ot some othexmutually agreed-to allocation,
or may seek a declaratory judgment to determine the
respective amounts to be recovered by the claimant
and the subrogee. If the case proceeds to nial, the
claimant may present evidence as to what pottions of
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the amount recovezed represent a double recovety.
Both of these options ensure that the claimant will
obtain a full and faa hearing.

{1 28} Ihird, the patties may lawfully settle at any
time. R.C. 4123.931(B) provides the parties with the
option to use the formula or any othet ag.reed-upon
allocation of the net amount recovered The parties
are fcee to agree to any allocation they deem proper.
If the paities cannot agtee, the issue can be resolved
at trial. This option also provides a claimant with the
opportunity for a full, fair heaxing. Therefote, each of
the procedutes set foith in RC. 4123.931 provides a
clairnant with due process when detetmining how a
xecovery by the wotkers' compensation claimant
against a third-party tottfeasor is to be disttibuted.

•10 {9[ 29} We take the opportunity to note that the
constitutionality of R.C- 4123.93 and 4123. 31 was
recently upheld by the Lucas County Court of
Common Pleas in FYr v. Surf City, Inc., 137 Obio
Misc.2d 6. 2006-Ohio-3092. 851 N.B.2d 573.. In Fry,
the appellant challenged the statutes undet Sections
2 16 and 19, Article I of the Ohio Constituti on, the
same challenge that the appellee in the case sub
judice undextakesIn a well-reasoned decision, the
Lucas County Coutt of Cornmon Pleas held that R.C.
4123.93 and 4123.931 violated neither the due
pxacess or takings clauses, under Article I. Sections
16 and 19 nor the equal protection clause under
Section 2. Article I of the Ohio Constituti on.

(9[ 30} Pmther, we note that the manifest objective
of the Genexal Assembly in enacting ihe cuirent
versions of RC. 4123.93 and 4123.931 was tp
comply with the Supreme Couxt of Ohio's holding in
Holemn, 92 Obio St3d 15, 748 N..E 2d 1111- See
State ex red United Auto., Aerosnace & Aericudturad
Irrxnlement Workers of Am v. Bur. of Workers'
Conep. 108 Ohio St.3d 432. 844 NJ 2d 335. 2006-
Ohio-1327, at 9f _ 17. citing Iegislative Setvice
Commission, Bill Analysis of 2002 S.B. 227.
Because the cutrent vexsions of R.C. 4123.93 and
4123.931 avoid the constitutional pitfails of the
foxmer statams with xegard to due process and
takings under Sections 16 and 19, Article I of the
Ohio Constituti on, and because the statutes were
specifically dtafted by the Goneial Assembly to
comply with the Hoteton holding, we find that the
statutes are constitutional. Ihexefore, the appellant's
second and thixd assigaments of etror are well taken.

V. Equal Protection
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j61 {9[ 31} In its fust assignment of error, the
appellant argues that R.C. 4123.93 and 4123.931 do
not violate Section 2. Article I of the Ohio
Constitution.. Section 2 provides:
All political power is inheient in the people..
Govetnment is instituted for theirequal protection
and benefit, and they have the tight to alter, xeform,
or abolish the same, whebever they may deem it
necessary; and no special privileges oc immunities
shall ever be granted, that may not be altered,
revoked, or repealed by the general assembly

}_(7 (9( 32} Section 2. Article I is genetally referred to
as Ohio's equal ptntection clause The equal
protection analysis given by Ohio coutts undex the
Ohio Constitution and the United States Constitution
is "functionally equivalent" Desenco. Inc. v. Akron
(1999). 84 Ohio St3d 535. 544, 706 N.E.2d 323.

[81f911 101 19[ 33) Ohio courts have consistently used
the rational-basis test when addressing constitutional
challenges to workers' coxnpensat;on statutes. See,
generally, State ez reL Doersam v. Indus. Comm,
(1989). 45 Ohio St3d 115. 543 N.E.2d 1169: Rose v.
Mayfetd (1984), 20 Ohio App.3d 300, 302. 486
N.E.2d 197: Holeton, 92 Ohio St,3d 15, 748 N..E.,2d
1111. Undex the xational-basis test, a challenged
stamte must be upheld if there exists any conceivable
set of facts under which the classification tationally
furtheis a legitimate legislative objective. Schwan v.
Riverside MethodistHosp. (198316 Ohio St.3d 300,
301. 452 N.E.2d 1337: Heller v. Doe (1993), 509
U.S. 312, 320. 113 S.Ct 2637. 125 L.Ed.2d 257..
Fuxthex, a legislative choice is not subject to
courtroom factftnding and may be based on rational
speculation unsupported by evidence ox empirical
data. FCC v. Beach Coramunications, Inc. (1993),
508 U.S. 307- 315, 113 S.Q. 2096. 124 L.Ed.2d 211..
The state is under no obligation to produce evidence
to sustain the tationa8ty of a statutoty classif'iaazion,
and the party chaIlenging the constitutionabry of the
enactment has the burden to "negative evety
conceivable basis that niight support it." Heller. 509
U.S. at 320.113 S.Ct 2637, 125 L.Ed.2d 257..

*ll {Y 34} In Holeton, the Supreme Coutt of Ohio
beld that the state's concetn fox minimizing losses to
the workexs' compensation fund and self=iusming
employexs caused by the acts of thixd-party
tottfeasors is a legitimate concexn to the extent that it
prevents a double recovexy.. Holeton. 92 Ohio St.3d
at 121-122, 748 N.E.2d 1111.. As discussed
previously, undexthe current vexson of R.C.
4123.931, the statutory subrogee recoups only to the
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exmnt that there is a double recovety The claimant is
ptovided with a substantial opportunity and may
choose the means by which he m she may prove
amounts that do not represent a double recovery.

{1 35} The appellee atgues that R.C. 4123.931
creates an atbitraty cIassifxcation, distinguishing
between claimants who settle their thitd-party tort
claims and those who tty their claims. As discussed
previously, the Holeton comt detezmined that the
prior vexsion of R.C. 4123.931 violated Section 2.
Article I of the Ohio Constitution because claimants
who settled their thhd-patty toit claims wete
precluded from showing that theu toxt tecovexy did
not duplicate workers' compensation benefits,
whexeas claimants who ttied theu tort claims were
able to demonstrate that fact via special juxy
inteimgatories. Claimants who went to tiial wexe able
to have some pordon of theiu award shielded from the
statutory subtngee's xight of reimbursement, but
claimants who settled had no such method available
to them, The statate opetated xegaxdless of whether
there had actuaIly been a double recovety..

{g[ 36} Ihe current vetsion of R.C. 4123.931
eliminates this distinction. Ihe pro tata foxmula
employed by R.C. 4123 931 in the case of settlements
and trial ensures that the statutoxy subrogee does not
recoup more fxom the claimant than the amount
representing a double recovexy.. Moreover, the statute
provides alternative meaas for detetmining the
amount representing a double recovexy if the
claintant does not want to use the statutoxy formula
RC 4123.931(B) provides that the net amount
recovered may be divided and paid "on a more farz
and reasonable basis that is agreed to by the claimant
and the statutory subxogee," xather than detexmined
by the statutory foxmula. R.C. 4123.931(B) also
provides that nonbinding alternative dispute
resolution may be used to determine the net amount
recovered. Additionally, if the patties cannot resolve
the recovexy issue through any of the aforementioned
means, the claimant may bring a declaratesy-
judgment action and may present evidence regarding
what portions of the amount reeovered constitute a
double reoovexy.. Dae process is ensured undet each
of the means for determining the net amount
recovered under R.C. 4123.931, as discussed
pxeviously.

{Q 37} R.C. 4123.931 establi8hes atational method
under which a claimant can demonsttate whethet
there was a double recoveryWkhereas juty
interrogatories may be used to establish a double
recovery if a case goes to ttial, there are sevexal other
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methods avaiiable under R.C. 4123.931 fot the
claimant to establish a double recovety in a
settlement situation. Because we find that the cartent
version of R.C. 4123.931 is a rational trsponse to a
legitimate state concetn, the appellant's fust
assignment of ecroi is sustained

VL Vagueaeas

*12 1f 11f121 (9[ 38} In his brief, the appellee also
taises the argument that R.C. 4123.931 is
unconsiitutionaily vague.. This was the fnst time the
appeIlee taised the void-for-vagueness docttine in
suppott of his position. It is a caazdinal mle of
appellate review, however, that a patty cannot assert
new legal theories for the is" st time on appeal Stores
Realty Co. v. Cleveland (1975), 41 Ohio St.2d 41. 43.
322 N.E.2d 629. Thus, a reviewing court );ill not
consider an issue that a patty failed to raise initially
in the ttial coutt. See Lfpm v. Society NatL Bank
(1993). 88 Ohio App3d 33, 40. 623 N.E.2d 108.
Applying this iule to the appeIlee's argument, we find
that the appelIee effecfi.vely waived the void-fox-
vagueness argument when he failed to assert it at the
nial-coutt level We are now, therefore, precluded
fiom addressing ir

VQ. ConcInsion

{y[ 39} In out view, neither R.C. 4123.93 nor
4121931 violate the due process clause, the takings
clause, or the equal protection clause as set forth in
Sections 16 19 and 2. Article I of the Ohio
Constitution Accordingly, we reverse the judgment
of the trial contt and remand the cause for
proceedings consistent with this opinion.

Tudgment reversed and cause retnanded:

ABELE. J., conoms in judgment only.
HARSHA. P.J , dissents.
Abele, T., conctns in judgment only

Harsha, P.J., dissents.

Harsha, Presiding Judge, dissenting

11 40} Because the statutoxy scheme for subrogation
places the butden of piuof on the issue of estimated
futute payments upon the claimant, I dissent.

Page 12

FNI. While we realize that R.C. 4123.931 is
a lengthy statute, we include it here in its
entirety, because most of its subsections are
impFicated in the challenge sub judice.

Ohio App. 4 Dist.,2006..
McKinley v. Ohio Bur^. of Workars' Comp
-- NE..2d -, 2006 WL 2846343 (Ohio App.. 4
Dist.), 2006 -Ohio- 5271
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2002

Ohio Legislative Service Commission

2001-2002 Reguiar Session

Effective Date from the Status Report of Legislation: 04/09/03 Effective

Because of Ohio Supreme Court intezpretations, effective dates published in the
Status Report of Legislation are not authoritative, and users of the Status Report
of Legislation rely upon them at their own xisk. Ihe effective dates have been
unofficially and undefinitively determined by the LSC Division of Legal Review ar.d
Tecnnical Services solely for the convenience of vsezs..

Signed by Governor: 01/08/03

Subject: Indu.stry/Cammerce/and Labor

Sub. S..B. 227

124th General Assembly

(As Passed by the General Assembly)

Sens. Nein, Wachtmann, Jacobson, Goodman, White, Austria, Spada, Armbxuster,
Amstutz, Blessing, Carnes, Robert Gardner, Harris, Mumper

Reps.. ililliams, Collier, Schaffer, Young, Lendrum, Aslanides, Blasdel, Webstex,
Flowers, Calvert, Gilb, Setzer, Damschroder, Wolpert, ^Rearns, Cates, Hagan, Suehxer,
G.. Smith, Fessler, Seitz, Faber

Effective date: fFNall

ACT SOU9fRY

• Modifies the workers' compensation subrogation statute regarding the portion of
a claimant's recovery from a thixd paxty tortfeasor that is subject to subrogation
and the means utilized to determine how to divide the recovexed amount between the
claimant and statutoxy subrogee..

• Specifies requirements for claimants and statutory subrogees regarding
reimbuxsement payments made to statutory subrogees,.

• Requires claimants to notify the Attorney General of all third parties against
whom the claimant has ox may have a right of recovexy when the statutory subrogee is
a state fund employer, and specifies limitations applicable when this notice is not
provided..

• Specifies new provisions applicable to a claimant when a statutory subrogee
institutes legal proceedings against a third paxty.

• Specifies that when a claim involves wrongful death or minor beneficiaxies,
amounts allocated pursuant to a subrogation settlement or decision are subject to
psobate court approval..

• Increases the funeral expense benefit cap from $3,200 to $5,500..
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CONTENT }1ZID OPERATION

Background

Woxkers' compensation subrogation

Ihe Workers' Compensation Law (R..C, Chaptexs 4121., 123., 127., nd 4131..)
contains a provision that creates a right of subrogation in favor of a statutory
subrogee against a third party. A statutory subrogee is the entity responsible to
pay workers' compensation claims. The law specifically defines "statutory subrogee"
as the.Administrator o' Workexs' Compensation, self-insuring employers, and
specified employers who make direct payment of medical services.. Essentially the
statute has allowed a statutory subrogee to recoup money from a third party against
whom a claimant has a cause of action so that the statutory subrogee is reimbuxsed
fox money it pays out on a workers' compensation claim..

Stated simply, if Mr.. Smith, in the course of his employment, is injured when Mx,.
Jones collides with his vehicle, Mr. Smith may receive workers' compensation
benefits and also may sue Mr.. Jones, If Mr. Smith sues Mr.. Jones, then Mr.. Smith's
employer, or the Administxator, as appxopriate, may seek xeimbursement from the
amount Mr.. Smith recovers in the third party suit..

Supreme Court zuling

Ihe Ohio Supreme Court, in Holeton v,. Czouse Caztage Co.. (2001) 92 Ohio St..3d 115,
howevex, found that the workers' compensation subrogation statute, in its present
form, violates provisions of the Ohio Constitution that guarantee equal protection,
guarantee a person's xight to a remedy by due couxse of law, and prohibit the taking
of pxivate property without just compensation (Sections 2, 16, and 19 of Axticle 1
of the Ohio Constitution).. Ihe Court said that "R.C. 4123.931(D) establishes a
procedural framework undex which an unconstitutional taking of the claimant's
property or a denial of remedy by due course of law can occur.. This f=a-nework
distinguishes between third party claims that are tried and third party claims that
ax(i settled." The Court fuxther stated that "R.C. section 4123.931fD) operates
unconstitutionally......because it allows fcr reimbursement from proceeds that do not
constitute a double xecovery." (Holeton, p.. 15, 15.) Furthexmoxe, the Court said
that.

R.C. 4123.931(D) essentially creates a pxesumption that a double xecovexy occurs
whenever a claimant is permitted to retain wo=kers' compensation and tort recovery..
Claimants who try their tort claims are permitted to rebut this pxesumption, while
claimants who settle theix tort claims are not.. Such disparate txeatment of
claimants wbo settle their toxt claims is irrational and arbitxa=y because....there
are situations where claimants' tort zecovery is necessarily limited to amounts that
if retained along with woxkers' compensation cannot possibly result in a double
recovery. (Holeton, p.. 23.)

The pxavious subrogation statute

Under the previous subrogation statute a statutory subrogee's "subrogation interest"
(see "Definitions," below) includedpast payments of compensation and medical
benefits and estimated future values of compensation and medicalbenefits arising
out of an injury to or disability or disease of a claimant_ Also, under the previous
statute, the entire amount of any settlement or compromise of an action or claim
against a third paxty was subject to the subxogation right of a statutozy subxogee,
regardless of the mannex in which the settlement or compromise was characterized..
Any settlement ox compromise that excluded the amount of compensation or medical
benefits did not preclude a statutory subxogee fxom enforcing its rights under the
subrogation statute.. Moreover, the previous statute specified that the entire amount
of any awaxd or judgment was pxesumed to represent compensation and medical benefits
and future estimated values of compensation and medical benefits that were subject
to a statutory subrogee's subrogation rights unless the claimant obtained a special
vexdict or juxy intexrogatoxies indicating that the award or judgment represented
different types of damages., (Sec. 4123.931(A) and (D).)
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Under the previous statute subrogation did not apply to the portion of any judgment,
award, settlement, or compromise of a claim to the extent of a claimant's attorney's
fees, costs, or other expenses incurred by a claimant in securing the judgment,
awaxd, settlement, or compromise, or the extent of medical, surgical, and hospital
expenses paid by a claimant from the claimant's own xesources for which
reimbuxsement was not sought, Under the previous statute, no additional attorney's.
fees, costs, or other expenses made to secure any recovery were to be assessed
against any subxogated claims of a statutory subrogee. (Sec. 4123.931 (E).)

The act

Right of recovery

Ihe act revises the pxevious subrogation pxovisions by eliminating all of the
foregoing provisions and establishing the new provisions described below. The act
states more specifically than the previous statute that payment of compensation or
benefits creates a right of xecovexy, as opposed to p±iox law's "right of
subrogation," of a statutory subxogee against a third party, and the statutory
subrogee is subxogated to the rights of a claimant against that third party.. The
"net amount recovered" ( see "Definitions," below) is subject to a statutory
subrogee's right of recovery. (Sec. 4123.931(A).)

Provisions applicable when attempting to settle

Ihe act specifies that if a claimant, statutory subrogee, and thixd party settle or
attempt to settle a claimant's claim against a third party, the claimant must
receive an amount equal to the "uncompensated damages" (see "Definitions," below)
divided by the sum of the subrogation interest plus the uncompensated damages,
multiplied by the net amount xecovexed.. The statutory subxogee must receive an
amount equal to the subrogation interest divided by the sum of the subrogation
interest. plus the uncompensated damages, multiplied by the net amount xecovered.
However, the act allows the net amount recovexed to instead be divided and paid on a
more fair and reasonable basis that is agreed to by the claimant and statutory
subrogee.

Ihe required calculations descxibed above can be expressed in formulas as follows,
where "NAR" means the "net amount recovered," "UD" means the "uncompensated
damages," and "sI" means the "subrogation interest":

• Ihe claimant xeceives an amount equal to: UD/(SI + UD) x NAR..

• Ihe statutoxy subrogee receives an amount equal to: SI/(SI + UD) x NAR,.

Ihe following is a hypothetical example of this formula:

If the net amount xecovered =$70k; the subrogation intezest. =$60k; and the
uncompensated damages = $50k, the claimant would receive $31,818..18., This is
calculated as follows: 50k/(60k + 50k) x 70k. The statutory subrogee would receive
$38,181..82, which is calculated as follows: 60k/(60k + 50k) x 70k.. The claimant's
and statutory subrogee's amounts total $70k, which is the net amount xecovexed..
These formulas apply both to settlements (R.C. 4123.931(B))and, as explained below,
also to cases that proceed to trial (R.C. 4123.931(D)) (see "Provis.ions applicable
when a o_Iaimant's action proceeds to triaS ")..

Bu.reau conferences and other fozms of alternative dispute reso2ution.. If while
attempting to settle, the claimant and st.atutory subrogee cannot agree to the
allocation of the net amount recovexed, the act allows the claizr,ant and statutory
subrogee to file a request with the Administrator fox a confexence to be conducted
by a designee appointed by the Administrator, or the claimant and statutory subxngee
may agree to utilize any other binding or non-binding alternative dispute resolution
process.

Ihe claimant and statutoxy subrogee are required under the act to pay equal shares
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of the fees and expenses of utilizing an alternative dispute resolution process,
unless they agxee to pay those fees and expenses in another manner..The act
prohibits the Administrator €rom assessing any fees to a claimant orstatutoiy
subrogee fox a confexence conducted by the Administ.rator's designee(Seo.
4123.931(B)..)

If a claimant and statutory subrogee request that a conference be conducted by the
Administrator's designee, the des'_gnee must schedule a conference on ox before 60
days after the date that the claimant and statutory subrogee file a request for the
conference.. The act specifies that a determination made by the Administrator's
designee is not subject to the Administrative Proceduxe Act.. (Sec. 4123.931(C),.)

Pzovi.s3ons applicable when a ciaimant's action proceeds to tria-X

Under the act, when a claimant's action against a third party proceeds to trial and
damages are awarded, both of the following apply:

(1) Ihe claimant and the statutory subrogee must seceive amounts calculated using
the same foxmulas described above undex "Provisions applicable when attempting to
settZe..° (Fox claimant: the uncompensated damages divided by the sum of the
subrogation interest plus the uncompensated damages, multiplied by the net amount
xecovered.. For statutory subrogee: the subrogation interest divided by the sum of
the subxogation interest plus the uncompensated damages, multiplied by the riet
amount recovered..)

(2) Ihe court in a nonjury action must make findings of fact, and the jury in a jury
action must xetuxn a general vexdict accompanied by answers to interrogatories that
specify the total amount of the compensatory damages and the portion of those
compensatory damages that represents economic loss and noneconomic loss.. (Sec,
4123.931(D).)

Means utilized to reimburse statutory subrogee

Trvst account.. After a claimant and statutory subrogee know the net amount
recovered, and after the means for dividing it has beeri determined either through
set.tlement or by txial, the act specifies that a claimant may establish an interest-
bearing trust account fos the full amount of the subrogation interest that
represents estimated future payments of compensation, medical benefits,
rehabilitation costs, or death benefits, reduced to pxesent value, from which the
claimant must make reimbursement payments to the statutory subxogee fox the future
payments of compensation, medical benefits, rehabilitation costs, or death benefits..
If the workexs' compensation claim associated with the subxogation interest is
settled, ox if the claimant dies, or if any other circumstance occuxs that wonld
preclude any future payments of compensation, medical benefits, rehabilitation
costs, and death benefits by the statutory subrogee, any amount remaining in the
trust account after final reimbursement is paid to the statutoxy subrogee for all
payments made by the statutory subrogee before the exiding of futuxe payments must be
paid to the claimant or the claimant's estate..

A claimant may use interest that accxues on the trust account to pay the expenses of
establishing and maintaining the trust account, but the act requixes all xemaining
interest to be credited to the trust account..

Reimbursement payments. If a claimant establishes a txust account, the act requires
the statutory subrrogee to provide payment notices to the claimant on ox before June
30 and December 31 evezy year listing the total amount that the statutory subzogee
has paid for compensation, medical benefits, rehabilitation costs, or death benefits
during the half of the year preceding the notice. The act requires the claimant to
make reimbuxsement payments to the statutoxy subxngee from the trust account on or
before July 31 every year for a notice provided by June 30, and on or before January
31 every year for a notice provided by December 31. The claimant's reimbcrsement..
payment must be in an amount that equals the total amount listed on the notice the
claimant receives from the statutory subrogee. (Sec. 4123.931(El..)
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If a claimant does not establish a txust account, the act requires the claimant to
pay to the statutoxy subrogee, on or before 30 days after receipt of funds from the
third party, the full amount of the subxogationinterest that represents estimated
future payments of compensation, medical benefits, rehabilitation costs, or death
benefits. (Sec. 4123.931(F).)

Admi.ni.stratoz's dutiie.s

Ihe act xequires the Administrator to deposit any money collected thxough
subrogaticn.into thepubl.ic fund or the private fund of the State Insurance Fund, as
appxopriate.. Also, if a self-insuring employer collects money through subxogation,
the self-insuring employer is required to deduct the amount collected, in the year
collected, from the- auount of paid compensation the self-insured employez is
zequired to xeportundex the workers' compensation 1aws, (Sec. 4123.931(K),.)

Notification zequ.iz•ements

Under pziox law, a claimant was xequired to notify a statutozy subrogee of the
identity of all third parties against. whom the claimant had or may have had a zight
of recovery.. Under the act, a claimant also must notify the Attorney Genexal when
the statutory subrogee is a state fund employer. The act makes two additional
modifications that coxrespond to this added notification requirement, Under
continuing law, no settlement, comptomise, judgment, award, or other recovery in any
action or claim is final unless the claimant provides the statutory subrogee with
the required pxior notice and a reasonable opportunity to assert its subxogat.ion
rights.. The act adds that this limitation applies also when.the Attorney General is
not so notified as requixed. Also undex continuing law, the third party and claimant
axe jointZy and severally liable to pay the statutory subrogee the full amount of
the subrogation interest if the claimant fails to give the statutory subxogee the
required notice.. The act applies this penalty also whexi the Attorney General is not
so notified as xequired.. (Sec. 4123_931(.),•)

blodificat9.ons affecting claimants when a statutory subzrogee institutes 1ega7.
pzvceedings

Continuing law allows a statutory subrogee to institute and puxsue legal pxoceedings
against a thixd party either by itself or in conjunction with a claimant.. If a
statutory suhrogee institutes legal proceedings by itself against a third party, the
act sequixes the statutoxy subxogee to pxovide notice of that fact to the claimant.
Additionally, the act specifiesthat if the statutoxy subrogee joins the claimant as
a necessaxy party, or if the claimant elects to participate in the proceedings as a
party, the claimant may present the claimant.'s case first if the mattex proceeds to
txial. (Sec. 4123.931(H).)

Psobate coust approval of allocation amounts fos certain types of claims

Ihe act specifies that if a claima.nt's claim against a third party is for wrongful
death or the claim involves any minor beneficiaries, amounts allocated under the
act's provisions are subject to the approval of pxnbate court. (Sec. 4123.,391(J).)

. Definitions

Ihe act adds the following definitions for puxposes of the subxogation statute:

"Subrogation interest" includes past, pxesent, and estimated future payments of
compensation, medical benefits, rehabilitation costs, or death benefits, and any
other costs or expenses paid to or on behalf of the claimant by the statutory
subrogee under the Woxkexs' Compensation Law..

"Net amount xecovexed" means the amount of any airard, settlement, compromise, or
recovery by a claimant against a third party, minus the att.orney's fees, costs, or
other expenses incurred by the claimant in securing thz award, settlement,
compromise, or recovexy.. It does not include any punitive damages that may be
awarded by a judge or jury..
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"Uncompensated damages" means the claimant's demonstrated or proven damages minus
the statutory.subrogee's subrogation intexest. (Sec. 4123..93(D), (E), and (F).)

Ihe act modifies the definition of "claimant" in a manner that appeaxs to make no
substantive change in the law. Undex the previous definition, "claimant" referred to
a person who was eligible to receive compensation or medical benefits under the
Woxkers' Compensation Law, including any dependent oxperson whose eligibility is
the result of an injury to ox occupational disease of another person. The act adds
that a claimant is a person eligible to receive compensation, medical benefits, or
death benefits, but eliminates the xefezence to dependents or persons whose
eligibility is the result of an injury to or occupational disease of another person..
°he only benefits for which dependents may be eligible are death benefi-cs; thus this
change appears to be nonsubstantive. ( Sec. 4123..93(A).,)

Ihe act eliminates the existing definition fox "subxogated amounts." Instead, t.he
act specifies that the statutory subrogation zight of xecovexy applies to, but is
not limited to, the amounts that are described in the existing definition of
"subrogated amounts," with two exceptions.. The right of recovery undex the act
eliminates the priox law's reference to amounts recoverable from any third party,
notwithstanding any limitations by the third party concexning its responsibility to
make payments in cases involving workexs' compensation under the Workers'
Compensation Law., Also, the act adds that the right of recovezy includes amounts
recovexable fxom an intentional toxt action.. Ihe existing definition of subrogated
amounts does not reference amounts from intentional tort actions.. (Secs. 4123.93(C)
and 4123.931(I),)

Funeral expenses cap

Under continuing law, if an injury ox occupational disease that is covered unde*-the
Workers' Compensation Law xesults in death, the Administrator pays reasonable
funeral expenses from the State Insurance Fund up to a statutoxily specified maximum
amount.. Pzior law allowed up to $3,200 to be paid for funeral expenses.. The act
increases this cap to $5,500..
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F].. T'he Legislative Sexvice Gonmission had not received formal notification of
the effective date at the time this analysis was prepared.. Additionally, the
analysis may not xeflect action taken by the Govexnor.
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