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INTRODUCTION

The decision on appeal threatens the Ohio Civil Rights Commission's ability to enforce

R.C. Chapter 4112-Ohio's anti-discrimination laws--and challenges its legislatively-granted

authority to determine how best to accomplish this goal. The Ohio Civil Rights Commission

("Commission"); similar to many administrative enforcement agencies, carriesout two distinct

proceedings in performing its "statutory duty of eliminating unlawfixl discriminatory pracfices.°"

State ex rel. Ohio Civil Rights Comm'n v. Gunn (1976), 45 Ohio St. 2d 262, 266. The

proceedings-investigation and adjudication-serve different functions, and the parties involved

have different roles and rights during each. Genuine Parts Co. v. Federal Trade Comm'n (5th

Cir. 1971), 445 F.2d 1382, 1387. The court below misinterpreted these functions and rights.

Because of the need to make investigations quick and confidential, only the Commission is

allowed by statute and rule to issue subpoenas during this stage of the proceedings. R.C.

4112.04(B)(3)(a); OAC 4112-3-13(B). The Commission's function during an investigation is to

discover evidence to determine if there is sufficient cause to file an administrative complaint A

Commission investigation is similar to a grand jury investigation. The Commission has the

power to subpoena witnesses and gather evidence, and the Commission is required to keep all

results of the investigation confidential. R.C. 4112.05(B)(2). The Commission is also required by

statute to complete its investigation quickly, as it must start an adjudication, if any, within a year.

R.C. 4112.05(B)(7).

Once the investigation is complete, the Commission decides whether it is probable that

there was or is unlawfnl discrimination by the respondent. If it is probable, the Commission can

file an administrative charge against the respondent, including notice and an opportimity for a

hearing. R.C. 4112.05(B)(5). The Commission then steps into the role of a litigant, and,



represented by the Attoruey General, the Commission prosecutes the charge of discrimination

against the respondent and on behalf of the complainant in an administrative action. R.C.

4112.05(B)(5); (6), (7). This starts the adjudicative process, and at this point, the respondent has

all of the due process rights of a litigant, including the right to subpoena witnesses on his behalf.

R.C. 4112.04 (B)(3)(b).

Thus, well-established Commission rales and practice permit respondents to obtain full

discovery and subpoenas only after the Commission issues a complaint against them. But the

Twelfth District Court of Appeals incon-ectly determined that the Commission had a clear legal

duty to issue a subpoena at the request of Appellee American Legion Post 25 ("Legion") during

the Commission's preliminary investigation into the Legion's alleged discrirninatory conduct.

State ex rel. American Legion Post 25 v. Ohio Civil Rights Comm'n (12th Dist.), 2006 Ohio App.

Lexis 5492, 2006-Ohio-5509, ¶¶ 37-60 ("App. Op."). The lower court's decision empowers a

respondent to stall the preliminary investigation by requesting subpoenas for irrelevant

information and potentially for the sole purpose of harassing witnesses.

The Twelfth District compounded its error by holding that conciliation, though attempted,

was not completed because the Commission did not issue a subpoena the respondent demanded

during the investigation. App. Op. ¶¶ 61-65. Before issuing an administrative complaint to begin

the adjudication, the Commission must seek voluntary resolution through "informal methods of

conference, conciliation, and persuasion." R.C. 4112.05(B)(5). Conciliation is a process that

occurs after the preliminary investigation and as a prerequisite to the Commission's adjudicatory

process of issuing a complaint and holding an adniinistrative hearing. R.C.4112.05(A); (B)(4)(5);

Ohio Adm. Code 4112-3-03(D). The courts have accorded great deference to the Commission

regarding the conciliation process, and claimed problems with the Commission's conciliation

2



efforts do not negate its conciliation attempt and destroy its jurisdiction; rather, they are issues

that can be raised on appeal after the hearing. State ex rel. State Farm Mut. Auto. Ins. Co. v. Ohio

Civil Rights Comm'n(1983), 6 Ohio St. 3d 426, 427.

And not only does the dismissal disrupt the Commission's statutory duty to enforce the

discrimination laws, but violates the due process rights of the complainant, Carol Van Slyke,

who has the right to have her claim adjudicated. Logan v. Zimmerman Brush Co. (1982), 455

U.S. 422.

If the Twelfth District's decision is allowed to stand, it will invite manipulation of the

investigation and conciliation process by respondents and cast a shadow of doubt over all the

Commission's proceedings_ For these reasons, and others described below, the Court should

reverse the appeals court's decision.

STATEMENT OF THE CASE AND FACTS

A. The Commission investigated a charge of discrimination filed by Carol Van Slyke
against the Legion and attempted conciliation before issuing a complaint.

Here, Carol Van Slyke, a former employee of the Legion, filed a charge of discrimination

with the Ohio Civil Rights Commission. She alleged that the Legion's Executive Director, Dale

Butler, had sexually harassed her, and that the Legion terminated her in retaliation for

complaining about the harassment. App. Op. ¶ 2.

The Commission notified the Legion of the charge. App. Op. ¶ 3; Stmt. of Evid. at 2-

Att. A; Att. C. In response, the Legion asserted that Van Slyke was fired because Director Butler

received an anonymous letter that indicated that she had been convicted of a felony. Butler

mistakenly concluded that serving alcohol, an integral aspect of Van Slyke's employment, was a

violation of her probationary terms. App. Op. ¶¶ 3-4.
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In the course of the investigation, the Legion's attomey asked the Commission's

investigator to have the Commission issue a subpoena on the Legion's behalf to David Porter,

Van Slyke's Adult Parole Authority officer. App. Op: ¶ 4; Stmt. of Evid. at 3; Att. D; Att. E. The

attomey also asked the Commission to compel Porter to meet with him to discuss any

conversations he had with Director Butler. Id.

The Commission refused to issue the subpoena on the Legion's behalf because its

investigation was ongoing. Under the Commission's xules, subpoenas are issued on behalf of

respondents only after a formal complaint has been filed and the case is proceeding to hearing.

App. Op. ¶5; Stmt. of Evid. at 3; Ohio Adm.Code 4112-3-13(B). Nevertheless, the Commission

did subpoena Porter on its own behalf and gathered relevant evidence from him, which became

part of the Commission's investigative file. App. Op. ¶ 5; Stmt. of Evid.; Att. F.

While the investigation was pending, and before the Commission made its probable cause

determination, the Legion's attomey asked to view the information Porter provided. Id. The

Commission refused this request under R.C. 4112.05(B)(2). This statute requires the

Commission to keep all information pertaining to a preliminary investigation confidential until it

has notified the complainant and respondent of a no-probable-cause finding or has found

probable cause and scheduled the matter for conciliation. Id.

When its investigation ended, the Commission determined that it was probable that the

Legion retaliated against Van Slyke in violation of R.C. 4112.02. App. Op. ¶ 5; Stmt. of Evid.

at 3_ The Commission attempted conciliation as required by R.C. 4112.05, but the Commission's

efforts were unsuccessful. App. Op. ¶¶ 6-7, 27, Accordingly, the Commission issued an

administrative complaint naming the Legion as a respondent to the administrative hearing
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process. App. Op. ¶ 7; Stmt. of Evid. at 4; Att. H. The administrative case is currently pending

before the Commission's Administrative Law Judge.

B. The Legion filed a mandamus action against the Commission and the Attorney
General to compel the Commission to release confidential information.

The day before the Commission issued its probable cause determination; the Legion filed,

in the Fayette County Court of Common Pleas, a complaint for a writ of mandamus against the

Commission and its counsel, then-Attomey General Jim Petro. The mandamus complaint sought

an order compelling those parties to issue an investigative subpoena on the Legion's behalf to

Van Slyke's parole officer, Porter. App. Op. ¶ 8; Stmt. of Evid. at 4. The trial court dismissed,

finding that the Commission "had no clear legal duty to issue the subpoena" and the Legion's

clear remedy lies in the ongoing "formal complaint stage °" That stage, the trial court noted,

includes full discovery rights. Court of Common Pleas Entry, Jan. 4, 2006, at 2; see also App.

Op.¶10.

On appeal, the Twelfth District reversed the trial court's dismissal of the mandamus action.

Stmt. of Evid. at 5; Notice of Appeal. The Twelfth District held that the Commission has a clear

legal duty to issue investigative subpoenas to respondents and that the Legion had no adequate

remedy at law when the Commission refused to do so. App. Op. ¶¶ 54-60. The court of appeals

interpreted R.C. 4112.04(B)(3)(b), which allows a respondent to request subpoenas "to the same

extent and subject to the same limitations as subpoenas issued by the [C]ommission," to mean

the Commission has to issue subpoenas to respondents during both the investigatory and the

formal adjudicatory hearing phase. App. Op. ¶¶ 40-46. The court below concluded that the

Commission's rules authorizing a respondent to request subpoenas only after the Commission

issues an administrative complaint-Ohio Adm.Code 4112-3-13(B) and 4112-3-12(A)-were

inconsistent with the statute and did not have the force of law. App. Op. ¶¶ 47-53.
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Finally, the lower court concluded: "by refusing to issue the subpoena requested by [the

Legion], the commission failed to engage in a`completed attempt' to eliminate unlawful '

discriminatory practices by conference, conciliation or persuasion before issuing a complaint

against [the Legion]." App. Op. ¶ 61-65. The lower court concluded that the Legion was enfitled

to a subpoena so it could be on "equal footing" with the Commission. The lower court found that

the Commission did not "complete" conciliation and therefore did not have jurisdiction to issue a

complaint, and therefore dismissed Van Slyke's underlying action. App. Op. ¶ 61-65.

The Commission here appeals the Twelfth District's judgment.

ARGUIVIENT

Auaellant Commission's Proposition of Law No.1:

The Commission's subpoena statute, R.C. 4112.04(B), does not create a clear legal duty
upon the Commission to issue a subpoena at a respondent's request during a preliminary
investigation_ Accordingly, the Commission rules that authorize issuance of a subpoena for
a respondent only after a complaint is filea? OAC 4112-3-12(A) and 4112-3-13(B)-are
consistent with the subpoena statute's requirements.

By longstanding practice-as authorized by statute and rule-the Commission does not

issue subpoenas to a respondent until after the investigation is over and an administrative

complaint has been served. The Commission created rules to supplement and clarify the statute

giving it subpoena power, R.C. 4112.04(B)(3)(b). The statute states: "Upon written application

by a respondent, the commission shall issue subpoenas in its name to the same extent and subject

to the same limitations as subpoenas issued by the commission." The rule at issue-Ohio Adm.

Code 4112-3-13(B)-requires a respondent to include the "case caption and complaint number"

in its request for a subpoena. Because there is no case caption or complaint number until after a

complaint is filed, a respondent cannot ask for a subpoena until a complaint has been filed.
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Similar requirements apply in the courts, where both civil and criminal subpoenas must include

"the title of the action." Civ. R. 45(A); Crim. R. 17(A).

Finding that a person charged with discrimination becomes a"respondent" when the

discrimination charge is filed, the appeals court concluded that the rule conflicted with the statute

and had to yield. The appeals court acknowledged that administrative rules normally have the

force of law. Nonetheless, it held that the Commission had a clear legal duty to let the Legion

subpoena evidence during the Commission's investigation of it.

However, for a variety of reasons, the statnte and rule do not conflict. A court must accord

due deference to the Commission's interpretation of its own statute. "Due deference should be

given to statutory interpretations by an agency that has accumulated substantial expertise and to

which the General Assembly has delegated enforcement responsibility." Weiss v. Public Utils.

Comm'n., 90 Ohio St. 3d 15, 17-18, 2000-Ohio-5. See also, Northwestern Ohio Bldg. & Constr.

Trades Council v. Conrad (2001), 92 Ohio St 3d 282, 287, 2001-Ohio-190 ("A court must give

due deference to the agency's reasonable interpretation of the legislative scheme"); Chevron

U.S'.A., Inc. v. Echazabal (2002), 536 U.S. 73; Edelman v. Lynchburg College (2002), 535 U.S.

106 (Upholding EEOC regulations).

Moreover, some conceivable conflict with a statute is not enough to invalidate an

administrative rule. Rather, there must be a "clear conflict" or the rule must be unreasonable.

Chi_ Pac. Corp. v. Limbach (1992), 65 Ohio St. 3d 432, 435. Here, there is no "clear conflict"

and the rule is not unreasonable.
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A. Statutory language and history establish that the Commission's subpoena rule does
not conflict with the subpoena statute.

The statutory language and history establish that the Commission's rale permitting

respondent subpoenas. only during the adjudicative phase. of the process does not conflict with

the statute.

Any person may file a charge with the Commission alleging discrimination. R.C.

4112.05(B)(1). The person filing the charge-typically the victim of the alleged practices-is the

"charging party" or "complainant." The person accused of the practice is deemed the

"respondent."

The Commission then conducts an investigation to detennine whether it is probable that the

accused has unlawfnly discriminated. R.C. 4112.05(B)(2). The investigative stage is described in

R.C. 4112.04(B)(3), which specifies that the Commission may "subpoena witnesses ... relating

to any matter under investigation." When the Comniission is "conducting a hearing or

investigation, the commission shall have access at all reasonable times" to documents and

individuals, may "take and record ... testimony," and may "issue subpoenas" to compel the

production of documents or the "appearance of individuals." R.C. 4112.04(B)(3)(a).

In contrast, Respondents can obtain subpoenas only if they relate to a matter "before the

commission." R.C. 4112.04(B)(3)(b), (d). A matter "before the commission" refers to the

adjudicative stage of the Commission's proceedings. R.C. 4112.05(B)(5); R.C. 4112.06(B), (C),

(D). The statutory language pertaining to respondents says nothing about subpoenas for

investigation. R.C. 4112.04(B)(3)(b) simply states that subpoenas shall be issued upon "written

application by a respondent" without specifying when the application may be made, and R.C.

4112.04(B)(3)(d) allows respondent subpoenas only if they relate to a matter "before the

commission"-that is, a matter that has reached the adjudicative stage of the Commission's
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proceedings. See also R.C_ 4112.05(B)(5); R.C. 4112.06(B), (C), (D). When read in pari

materia, these parts of Chapter 4112 show that the General Assembly did not intend respondents

to issue subpoenas during the Commission's preliminary investigation.

The statutory language also indicates that respondents can issue subpoenas during an

adjudication in front of the Commission as if it were an action in a trial court. R.C.

4112.04(B)(3)(b) states that upon the respondent's written application "the commission shall

issue subpoenas in its name to the same extent and subject to the same limitations as subpoenas

issued by the commission," which might imply that respondents are allowed to issue subpoenas

whenever the Commission can, including during the investigation. But the phrase refers back to

R.C. 4112.04(B)(3)(a), which lets the Commission issue subpoenas "to the same extent and

subject to the same limitations as would apply if the subpoenas ... were issued or served in aid

of a civil action in the court of common pleas." In other words, both the Commission and the

respondent can issue subpoenas during a Commission adjudication as if it were a civil action in

court.

The legislative history of R.C. 4112.04 fiulher confirms that respondent subpoena requests

are limited to the adjudicative stage. At the Commission's inception, R.C. 4112.04(B)(3) gave it

the power to subpoena witnesses "relating to any matter under investigation or in question before

the commission." 1959 Am. S.B. No. 10, 128 Ohio Laws 12. A 1969 amendment added R.C.

4112.04(B)(3)(a), which amplified the Commission's investigatory subpoena power. It also

added R.C. 4112.04(B)(3)(b), giving respondents the ability to request subpoenas, and R.C.

4112.05(B)(3)(d), directing revocation of subpoenas that did not relate to a "matter before the

commission." 1969 Am. H.B. No. 432, 1969 Ohio Laws 2170. Since the same act confirmed the

Commission could investigate by means of subpoenas, allowed respondents to have subpoenas,
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and directed the Commission to revoke subpoenas unrelated to matters being adjudicated, the

limitation in R.C. 4112.05(B)(3)(d) must pertain to respondent subpoenas only.

All this shows that the subpoena statute was designed to ensure that respondents would be

able to subpoena witnesses and evidence for the adjudicatory hearing. Without some provision in.

Chapter 4112 allowing it, respondents could not compel evidence and testimony for a

Commission hearing, because the Administrative Procedure Act-which allows those parties

served with notice of a hearing to request administrative subpoenas-generally does not apply to

the Commission.' Plumbers & Steamfitters Joint Apprenticeship Comm. v. Ohio Civil Rights

Comm'n (1981), 66 Ohio St. 2d 192, 193-94. The 1969 amendment cured this defect, but

provided for revocation of respondent subpoenas until a matter is before the Commission for

hearing, all in a manner consistent with the Administrative Procedure Act.

B. Enforcement agencies typically do not allow the subjects of their scrutiny to compel
testimony and evidence during the agency's investigation.

In its concern for placing the parties on an "equal footing," the appeals court overlooked

the fundamental and well-established difference between agency adjudication and agency

investigation. The Commission and the respondent each have, and should have, the right to

subpoena witnesses and evidence for the adjudicative hearing. But it is the Commission, not the

respondent, that has the right and duty to enforce the state's anti-discrimination laws and

investigate claimed violations. Like the subject of a grand jury's investigation, the respondent

named in a charge of discrimination has no right to compel anyone's testimony until the

Commission has concluded its investigation, served a complaint, and set the matter for hearing.

I The Commission's issuance and modification of final orders is subject to Chapter 119, but for
all other purposes the Commission is not an "agency" subject to the Administrative Procedure
Act. State ex rel. Auglaize Mercer Comm. Action Comm'n, Inc. v. Ohio Civil Rights Comm'n
(1995), 73 Ohio St. 3d 723, 726-27.
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Respondents are not entitled to subpoenas during the investigative stage of Commission

action, because the function of an investigation-similar to the function of a grand jury-is to

make a preliminary determination of probable cause, not to prove a charge against the

respondent. Agency investigation and adjudication are "separate and distinct proceedings serving

different functions and entitling parties to different rights under the due process clause." Genuine

Parts Co. v. Federal Trade Comm'n (5th Cir. 1971), 445 F. 2d 1382, 1387.

An agency investigation's function "is to discover and procure evidence, not to prove a

pending charge or complaint, but upon which to make one if, in the [agency's] judgment, the

facts thus discovered should justify doing so." Oklahoma Press Pub. Co. v. Walling (1946), 327

U.S. 186, 201. The Commission's investigatory power is thus "`analogous to the Grand Jury,

which does not depend on a case or controversy for power to get evidence but can investigate

merely on suspicion that the law is being violated, or even because it wants assurance that it is

not."' State ex rel. Civil Rights Comm'n v. Gunn (9th Dist. 1975), 47 Ohio App. 2d 149, 152,

quoting United States v_ Morton Salt Co. (1950), 338 U.S. 632, 642-43; see also In re Coastal

States Petroleum, Inc. (1972), 32 Ohio St. 2d 81, 84 (quoting Morton Salt to explain subpoena

power of Division of Securities). And while a grand jury cari subpoena testimony or other

evidence at any time, United States v. Calandra (1974), 414 U.S. 338, 343-44, the subject of the

investigation has no right to subpoenas unless and until a criminal action has been filed against

him. Crim. R. 17(A).

Adjudication, by contrast, occurs ornly a$er the agency has decided the evidence uncovered

in its investigation is enough to merit an enforcement action. It is designed to test the evidence

supporting an administrative complaint in an adversary proceeding on the record, where "due

process rights designed to insure the fairness of such a determination coine to bear." Genuine

11



Parts, 445 F.2d at 1388. The purpose of that adversary hearing, of course, is to determine

whether unlawful conduct is not merely probable but proven by sufficient evidence to warrant

administrative sanction. Cf. Ohio Civil Rights Comm'n v. Dayton Christian Schools, Inc. (1986),

477 U.S. 619, 632 (Stevens; J., concurring) (listing charges for which probable cause had been

found that were dismissed after hearing).

The Commission is the primary enforcer of Ohio's laws against discrimination, and the

respondents it investigates do not and should not have identical powers during the investigation.

Unlike respondents, the Commission has a "statutory duty of eliminating unlawful

discriminatory practices." State ex rel. Ohio Civil Rights Comm'n v. Gunn (1976), 45 Ohio St. 2d

262, 266. Prompt investigations, unfettered by the delaying tactics of unwilling parties, are

critical to the Commission's falfillment of that duty. Id Since its inception, the Commission has

been empowered to investigate potential violations of the law it is charged with enforcing and, if

it finds evidence of an unlawful practice, to take fiirther actions that may culminate in an

administrative hearing and a final, judicially-enforceable order. Joseph B. Robison, The New

Fair Employment Law, 20 Ohio St. L.J. 570, 570-73 (1959). This model of administrative

enforcement through investigation, prosecution, and adjudication is typical of many state and

federal agencies. See Miller Properties v. Ohio Civil Rights Comm. (10th Dist. 1972), 34 Ohio

App. 2d 113, 116-17.

Because the Comniission is a law enforcement agency, it necessarily stands on footing

different from the subjects of its investigations. If the Commission were an ordinary civil litigant,

it would not have subpoena powers under Civil Rule 45(A) until after suit is filed. Unlike an

ordinary litigant, however, the Commission is specifically empowered to compel evidence by

subpoena in investigations before filing an administrative lawsuit. R.C_ 4112.04(B)(3).

12



This investigatory power is typical among Ohio's enforcement agencies. As this Court has

explained, "An administrative agericy charged with regulating and enforcing compliance with

certain laws must be able to discover evidence in order to determine whether a law is being

violated. To achieve this purpose, the scope of the agency's investigative power should be

construed broadly, within statutory constraints." Harris v. Stutzman (1989), 42 Ohio St. 3d 13,

14. The superintendent of insurance, for example, can subpoena witnesses "to tesfify in relation

to any matter which, by the laws of this state relating to insurance, is the subject of inquiry and

investigation." R.C. 3901.04(B)(2). Similarly, the state medical board can subpoena witnesses

and documents when "investigating a possible violation of a possible violation" of Chapter 4731

or the board's rules. R.C. 4731.22(F)(3). In each instance, however, the subject of the

investigation does not have subpoena power until adjudication has begun, when any party

entitled to notice of the hearing may use agency subpoenas to compel witness testimony or

obtain documents. R.C. 119.09.

Not surprisingly, a subject of agency scrutiny might want to forestall an enforcement action

by making the investigation an adversary proceeding complete with discovery, cross-

examination, and other protections common to trials. But courts have long perceived that "the

investigative process could be completely disrupted" if it became adversarial, "plagued by the

injection of collateral issues that would make the investigation interminable" and would "stifle

the agency in its gathering of facts." Hannah Y. Larche (1960), 363 U.S. 420, 443-44.

Accordingly, they have rebuffed efforts by the subjects of investigation, during the investigation

itself, to monitor the agency's activities or introduce evidence or contest the agency's fmdings.

Securities and Exchange Comm'n v. Jerry T O'Brien, Inc. (1984), 467 U.S. 735, 742; Genuine

Parts, 445 F.2d at 1387-88; State ex rel. Shriver v. Leech (Tenn. 1981), 612 S.W.2d 454, 457-58.
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They likewise have refused to allow complainants to intrude into the agency's investigative and

fact-finding process. Luckett v. Jett (7th Cir. 1992), 966 F.2d 209, 214-1 S; Jabbari v. The Human

Rights Commission (Ill: App. 1988), 527 N.E.2d 480, 482-84; Salazar v. Ohio Civil Rights

Commission (Sixth Dist. 1987), 39 Ohio App.3d 26, 29-31.

This Court should similarly prevent the Commission's investigatory process from

disruption.

C. Allowing a respondent to compel evidence in a parallel private investigation would
undermine the Commission's duty to complete investigations within a year and to
keep them confidentiaL

Commission investigations are subject to two important limitations, both of which are

threatened by the lower court's holding. First, investigations must be completed within one year

from the date a charge is filed. Second, they must be kept confidential until the time a finding of

probable or no probable cause is made. R.C. 4112.05(B)(7); R.C. 4112.05(B)(2). By empowering

respondents to compel investigative subpoenas from the Commission, the lower court has

hampered-and perhaps in some cases precluded-the Commission's ability to comply with

both statutory requirements.

First, prompt investigations, unfettered by the delaying tactics of unwilling parties, are

critical to the Commission's ability to comply with the mandatory statute requiring the

Commission to issue complaints within one year from the date a charge is filed. R.C.

4112.05(B)(7). Ohio Civ. Rights Comm'n v. Countrywide Home Loans, Inc. (2003), 99 Ohio St.

3d 522, 2003-Ohio-4358. The Commission therefore must complete both investigation and

conciliation phases within this one-year time period. Id. The Commission is able to operate

within this limitation because it has full control of the process. The Commission can decide how

much investigation is sufficient in a given case, and has discretion to determine whether it will

investigate at all. Westbrook v. Ohio Civil Rights Comm'n (1985), 17 Ohio St. 3d 215

14



Recognizing these statutory time constraints and the prospect of tactical delay by a

respondent, this Court in Gunn decided that summary judicial enforcement of the Commission's

investigatory subpoenas was necessary. State ex rel. Ohio Civ. Rights Comm'n. v. Gunn, 45 Ohio

St. 2d at 266 n.3.

In contrast, the Twel$h District has directly invited respondents to impede civil rights

investigations in Ohio by slowing and interfering with the fact-finding process. By holding that a

respondent has a right to an investigative subpoena, the lower court may prevent the Commission

from promptly investigating discrimination complaints.

Second, the Commission investigations must be confidential to protect both complainants

and respondents. By statute the Commission must keep the results of its investigations

confidential until after it has made a probable-cause determination and, if cause is found, has

scheduled conciliation. Specifically, the Commission must "retain as confidential all information

._. obtained as a result of ... a preliminary investigation." R.C. 4112.05(B)(2). But under the

appeals court's interpretation of R.C. 4112.04(B)(3)(b), a respondent could subpoena

investigative data at any time, confidentiality notwithstanding. And even if the respondent could

not subpoena the Commission's investigative files directly, it could still subpoena all the same

witnesses, subjecting them to the unwarranted double burden of complying with the

Commission's and the respondent's requests. The Commission's subpoena rule, by contrast,

ensures this infonnation remains confidential during the investigation, as R.C. 4112.05(B)(2)

requires, but through Ohio Adm. Code 4112-3-12(A) becomes available for the respondent's

defense through the normal civil discovery process after the complaint is filed.2

2 As the Commission argued in the court below, these rules provide an adequate remedy at law,
making mandamus inappropriate.
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In short, the lower court's reading of R.C. 4112.04(B)(3)(b) erodes the General Assembly's

intent that Commission investigations be quick, neutral and confidential. Moreover, the

Commission's subpoena rule does not "clear[ly] conflict" with the subpoena statute, and the rule

is reasonable. The Commission's interpretation of its own statute and rule should be respected,

and the lower court reversed.

Annellant Commission's Proposition of Law No. 2:

The Commission does not fail to engage in conciliation under R.C. 4112.05(B), and
consequently lose jurisdiction over a claim of unlawful discriminatory conduct, when in the
course of its investigation it refuses to issue a subpoena at respondent's request.

A. When the Commission has attempted conciliation, its jurisdiction to issue a complaint
is complete.

Failure to issue a subpoena on behalf of a respondent is ivrelevant to conciliation, and does

not amount to a failure to engage in conciliation. Nor is an allegedly inadequate conciliation

effort a jurisdictional flaw. R.C. 4112.05(A) requires the Commission to "attempt, by informal

methods of conference, conciliation, and persuasion, to induce compliance with this chapter"

before issuing an administrative complaint to a respondent charged with unlawful discrimination.

The statute governing Commission procedures presumes that all discrimination charges will be

adjudicated if probable cause is found, but allows the Commission to "treat the charge involved

as being conciliated" and enter that disposition on its docket if, after the conciliation attempt, it is

"satisfied that any unlawful discriminatory practice will be eliminated." R.C. 4112.05(B)(5).

In short, conciliation is intended to induce compliance with the law, not to settle a case.

Voiers Enterprises, Inc. v. Ohio Civ. Rights Comm'n (4th Dist. 2004), 156 Ohio App. 3d 195,

2004-Ohio-738, ¶ 30 ("[T]he primary focus of the conciliation proceedings is to eliminate the

alleged discriminatory practice, not necessarily to settle the existing dispute between the

complainant and respondent ").
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This Court has rebuffed previous attempts to attack the adequacy of a conciliation effort or

the investigation preceding it, holding that an allegedly inadequate conciliation effort was not a

jurisdictional flaw. In State Farm, the Commission assumed work on a pending EEOC charge

and advised State Farm that its offer during the EEOC's conciliation was unacceptable. State ex

ret. State Farm Mut. Auto. Ins. Co. v. Ohio Civil Rights Comm'n (1983); 6 Ohio St. 3d 426, 427.

The respondent made no new offer, so the Commission issued an administrative complaint. State

Fann then sued in prohibition, alleging the Commission had not attempted conciliation. Id. at

427. But the Court disagreed, noting that "the complaint alleged, and the record demonstrates,

that conciliation efforts were completed and unsuccessful." Id. at 428. Critically for the present

case, the Court went on to explain that: "These arguments do not present a challenge to [the

Commission's] jurisdiction, but rather, allege error as to the.manner in which appellee conducted

its investigation _..[issues that] are properly raised on appeal ... pursuant to R.C. 4112.06." Id.

The Legion and the court below implicitly revive the unsuccessful arguments in State

Farm. As the court acknowledged, the Commission did make conciliation efforts, and those

efforts proved fruitless. App. Op. ¶¶ 26-27. But the court held that conciliation failed because the

Commission monopolized the investigation, refusing to allow respondent to subpoena

"information that could have proven useful ... during the conciliation phase." Id. ¶ 63. As in

State Farm, however, claimed problems with the Commission's conciliation efforts do not

negate its conciliation attempt and destroy its jurisdiction; rather, they are issues that can be

raised on appeal after the hearing.

The lower court's decision also potentially opens the door to substantive scrutiny of the

Commission's conciliation process. If a court can decide that conciliation is not "completed"

because the respondent could not subpoena information to present during the conciliation, it
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might also decide that the Commission did not properly consider information the respondent did

present. Such scrutiny has already been rejected under' federal civil rights law, in which courts

give substantial deference to the EEOC's decision to break off conciliation efforts and pursue

adjudication. See EEOC v. Optical Cable Corp. (W.D. Va. 2001), 169 F. Supp. 2d 539, 543;

EEOC v. North Cent. Airlines (D. 1Vlimi. 1979), 475 F. Supp. 667, 669 ("[I]f some conciliation

efforts have occurred, substantial deference should be given to the. EEOC's determination that

[they] have failed."). The Court should likewise reject that type of scrutiny under Ohio law.

The Legion does not dispute that the Commission attempted to conciliate this matter. Its

wish to issue subpoenas is irrelevant to the success or failure of that conciliation. The

Commission retains jurisdiction and should be allowed to proceed with adjudication.

B. A failed conciliation does not preclude a successful settlement after discovery.

As explained above, conciliation is a setting for "informal methods of conference ... and

persuasion." R.C. 4112.05(B)(4). The focus of conciliation "is to eliminate the alleged

discriminatory practice, not necessarily to settle the existing dispute between the complainant

and the respondent." Voiers Enterprises, 2004-Ohio-738, ¶ 30. The process is informal and

confidential, akin to mediation, and nothing that is said or done during conciliation can be used

as evidence. R.C. 4112.05(B)(5).

If the informal conference does not result in a conciliation agreement, a complaint is served

and the respondent can begin discovery and subpoena witnesses and evidence. As in a civil suit,

the administrative law judge nonnally will hold a pre-hearing conference to address procedural

issues and the "possibility of settlement" Ohio Adm. Code 4112-3-07(E)(1)(j). Accordingly, a

respondent can fully discover the evidence against it, and decide whether or not to settle, before

the charge proceeds to hearing, regardless of the success or failure of conciliation.
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C. Requiring the Commission to issue investigative subpoenas to respondents might
extinguish a complainant's due process rights.

Finally, even assuming, arguendo, that R.C. 4112.04(B)(3)(b) requires the Commission to

issue a subpoena on behalf of a respondent, dismissal for failure to issue the subpoena-exactly

what the Twe18h District did here-violates the due process rights of the complainant. Once a

state legislature confers a property interest on a citizen, it may not constitutionally deprive them

of this interest without appropriate procedural safeguards. Logan v. Zimmerman Brush Co.

(1982), 455 U.S. 422. Specifically, the Logan Court determined that the cause of action of an

alleged victim of discrimination could not be terminated because the state agency, vested with

authority to enforce anti-discrimination law, failed to comply with a statutorily-mandated time

constraint. Id. at 434.

In Logan, the complainant filed a charge with the Illinois Commission, and a Commission

employee inadvertently scheduled the fact-finding conference five days past the statutory

deadline. The respondent employer filed in prohibition and the Illinois Supreme Court granted

the writ, finding the statute's language mandatory and holding that the Commission's failure to

comply with the statute deprived the Commission of jurisdiction. Zimmerman Brush Co. v. Fair

Emp. Practices Comm. (1980), 411 N.E. 2d 277, 282-83. The U.S. Supreme Court reversed. The

Court found Logan's right to use the State's adjudicatory procedure to be a property right

protected by the Fourteenth Amendment which could not be destroyed without due process.

Logan v. Zimmerman Brush Co., 455 U.S. at 429.

Other courts have followed the Logan reasoning. See Town of Johnston v. Ryan (R.l.

1984), 485 A.2d 1248 (lower court violated Ryan's due process rights by dismissing the case

when the Commission failed to initiate proceedings within a year) and West Virginia Human

Rights Comm'n v. Garretson (1996), 468 S.E. 2d 733 (state human rights commission's non-
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compliance with statute requiring complaints be filed within thirty days of election was not a

basis to'dismiss a valid discrimination complaint):

The analyses used by the Logan, Johnston and Garretson Courts are applicable in this case.

The General Assembly created the Ohio Laws Against Discrimination and vested discrimination

victims, such as the complainant here, Carol Van Slyke, a property interest in having their

charges examined, and if necessary, adjudicated. If a case is dismissed because of the failure by

the Commission, not the complainant, to meet a statutory requirement, the complainant's due

process rights will be violated.

Therefore, even if the Commission is required to issue investigatory subpoenas on behalf of

respondents, the Twelfth District's dismissal of Carol Van Slyke's case should be reversed.

CONCLUSION

For the foregoing reasons, the Court should reverse the decision of the court below.
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The assignrrsent of error propedy betore this court having been ruled upon, it is
the order of this court that the judgment or final order appeaRed from be, and the sanie
hereby is, reversed and remanded to the triai coart for further proceedings accordirtg to
law and consistentwith the Opinion filed the same date as this Judgment Entry.

It is further ordered that a mandate be sent to the Fayette County Court of
Common Pleas for execution upon this judgment and that a certified copy of this
Judgment Entry shalt const,'tu6e the mandate putsuant to App.R. 27.

Costs to be taxed in compliance with App.R. 24.
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POVJELL, P.J.

{l7} Retator-appellant, American Legion Post 25, appeals an order of the Fayette

County Court of Common Pleas dismissing its action for mandamus, in which appellant

sought to oompel respondents-appellees, the Ohio Civii Rights Comrnission and Ohio

Attomey General Jim Petro, to issue a subpoena on behaff of appeflant.t

1. We have sua sponte removed this case from @ie eccelerafetl calendar.

= EXHIBIT
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{^2} On August 18; 20U5; Carol Van Slyke (hereinafter •complalnar ►Y'), a forrner

employee of appeiiant, faeda charge bf discaimkialJonwb the Ohio CMI Rights CornmiWon

(hereina#few•"theciommlssIWj. ComplainantaileigW thatshehadbew sexuaNyharassedby

00eltairt's execntlve diriciior, DaleButier, and terminatett'in nefatlation for coinpfafiiirg:about

the-harassmenf.

{13} The oomniisslon notified appellant of the charge in a letter, dated August 18,

2045. Appegant responded by filing a posifioh statementwtth the commission on September

19, 2005, alieging that it had terminated complainant shortiy after ieaming she had been

previously convicted of a felony, and that complainant had filed thediscrimination charges as

her owm act of retaiiation for being terminated.

(% On September 19 and 23, 2005, appellant sent letters tv the commission,

requesling that it Issue a subpoena in its name to Adult Parole Authority Officer David Porter.

Appellant requested that Officer Porter -provide it. with aH documents pertaining tD

complainanfs sentence In Arizona, fhe fransfer of her case t,o Ohio, and all documents

pertaining to her parole or probation, including those related to any n;strcfions placed on her

during her parole or probation and the dates and length of her supervision. Appellant also

requested a subpoena requifing Officer Porterto meetwith itto discuss his conversatjonswith

Dale Butier.

{15} The commission denied appeiiant's request to issue a subpoena to Officer

Porter, advising appeiiant that the commission would not issue a subpoena on behalf of a

party during the 'mvesfigative phase" of a discrimination charge, but only during the "hearing

process." Thereafter, the commission did issue a subpoena to Officer Porter, butonly as part

of its investigation of complainanYs charges-not qn appelfant's behalf. In response, Offieer.

Porter provided the commission with information and statements that faetored into the

agene)(s declsion-making process.• When appellant leamed of the existence of this
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information, appellant soughtioobtain Itfrom the,commission, butthecommission reiused to

shate the infqtmation with.appellant, relying on. certain.pwvisions in R.C. 4112.05(B).

{^} On October 27, 2005, the crotsiirfss.siori issued a decision, finding that it was

"probabie" that appeliant engag2d in an uriiawful discxiininatoty pracfice under R.C. 4112.02

wtfen it tenninated coniplairont's empksymsnt. The comiriissioriri. scheduled tie mattee for

conoiliatfon.

{R7} On [}ecember 15, 2005, the commission Issued a complaint and notice of

hearing to appellant, after failing to resotve the matter through the informal methods of

conference, coriciliation, and persuasion. The comptaint stated, in pertinent part that "the

Commission determined at its meefing on October 27, 2005,.that d is probable that unlawful

discriminatory practices havebeen or are being perpetrated by [appellant] invidatlon of [f2.C]

4112.02(A) and (I} "

{18} While these administra6ve procoedings were pending, appellant, on October26,

2005, fiied a compiaint in the Fayette County Court of Common Pleas, seeking a peremptory

wiit of mandamus compelCng the commission and Ohio Attorney General Jim Petro to

prepare and issue a subpoena to Officer Porter as requested in the ietters appellant sent to

the commission on September 19 and 23, 2005.

{19} On November23, 2005, the comnission moved to disn>3ss appellants complaint

pursuant to Civ.R. 12(B)(6), arguing that appellant had no clear legal right to have the

commission issue the requested subpoena; the commission had no olear legal duty to Issue

the subpoena; and appellant had an adequate remedy at law.

-{110} On January 4, 2006, the trial court held a phone conference, permitting the

parGes to make any addi8onal arguments they had regarding the case. Later that day, the

ttial court issued an entry ordering that appellant's complaint for a wrlt of mandamus be

dismissed on the grounds that appetiant had ho clear legal right to the issuance of a
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subpoena during the comrnissian's 'nvesEigatorX phase "the commission had no dear legat

dutyto issue the subpoena, and appellant's "dear nenedy t[es In the ongofng admin3str•ative

proeess, tn.cluding:fultdisrovery r9gfits n the curtent'formalimmplaint'stat,fe."

{Wi4;r. Appellaritnowappealsthetsialcou ►i'sohfacdismissingitsoomptafr*forawritof

rnandanius, raising fhs following assignrraent of erroc

€Q421. "THE TRIAL COURT ERRED TO THE PREJUDICE OF APPELLANT AS A

MATTER OF LAW WHEN IT FAILELl TO ISSUE A PREEMPTORY ]sic] WRIT OF

MANDAMUS TO THE OHIO CIVIL PJGHTS COMMISSION WHEN THE APPELLANT

ALLEGED THAT IT HAD NO ADEQUATE REMEDY AT LAW."

{113} Before addressing the issues raised in appeAanfs assignment of erxor we need

to discuss briefly the nature of thetwo proceedings involved In this case: (1) a discrimination

daim brought pursuant to R.C. Ghapter4112, and (2) an application for a writ of mandamus

brought pursuant ta R.C. Chapter 2731.

a14} R.C. 4112.05(Bx1) provides that "[a]ny pen:on may file a charge with the

commission alleging that another person has engaged or is engaging In an unlawful

discriminatorypractice[,]' induding sexual harassment, see'R.C. 4112.02(A), or retaflation far

complaining aboutan unlawFuldiscriminatory prac4ce, see R.G. 4112.02(1). The person who

files the charge is known as "the complainant," and the party against whom the charge is filed

is known as "the respondent.° See, generally, R.C. 4112.05(B).

{1115} R.C. 2731.01 states that "[m]andamus is a wrsf, issued in the name of the state

to an inferior tribunal, a corporation, boani, or person, commanding the performance of an act

whicfl the law specially enjoins as a duty resulting from an office, tn.tst, or station " R.C.

2731.04 albws a person to petition for an application for the writ of mandamus "In the name

of the state on the relation of the person applying." The party that appries for a wr'rt of

mandamus is known as "the relator," while the party against whom the wiff is sought is known
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as"#se respondent.' See; generally, State exreL UhiaAcaderrlyofTrFa1 Latvyelsv. 8hewent,

86 Ohio St3d 451, 1999-Ohio-123:

Wearecmmmdfhattheliuseoftheterm"respondsnY'rw}rcauseconfusion in

this case since appeNant fs "the respondeht" for purposes of the iiiscrin>instion alaim, while

the comrnissfonis "the respondenf`for purposes of'Uhe. niandamus aciiori.-'Chsref'ore; when

we use the terrp "respondent," we wili be careful.to-speafy which party-to whom we are

refening. When we use the term "respondenY'without speoi#ically referring to either party, we

will be using it simply as the term is used in Chapter 4112 of the Ohio Revised Code or

Chapters 41121 and 4112-3 of the Ohio Administrative Code, or as the term is used in

mandamus aciions broughF pursuantlo R.C. Chapfer273'i. With that said, we now tum to

the merits of appellants assignment of ermr.

(1117) Appellant argues that the triai court erred in failing to issue a peremptory writ of

mandamus to the commission, cornpelling it to issue the tequested subpoena. AppellanYs

assign rnent of error and the commission's response to it raiss a number of issues that we

shall address In an orderthatfarXitates our analysis.

{118} The first issue we must decide is whether the issues raised in this appeal are

moot. The commission argues appellarts request for a writ of mandamus is now moot

because appeNant has been entdled to have the commission issue a subpoena on appellants

behalf since December 15, 2005, which was the day the comnvssion issued a complaint

against appellant Consequently, the eommission argues that this matter was moot even

before the trial court dismissed appellanYs complaint. We disagree with this argument.

"19} "En a mandamus action, a writwdl be denled when a question presented bythe

relator becomes moot" State ex reL The Plain Dealer v. Ohio Dept of lns., 80 Ohio St.3d

513, 518,1997-ahio-75. A question becomes moot "[w]here, prior to the renditiop of a final

decision, an event occurs, without the fault of either party, which renders it impossible forthe
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courtto-granf effectual rei'ref in a case[.]" OhFo Cht Sen. Emp. Assn., AFSCMF, Local 11,

AFL-CIO, v. Ohio Dept of Trans,p. (1904 104 Ohio App:3d 340,343. W hen tfie Issues in a

case bec:otne mobt; " r:ase shoWd. be tlisniissed: fd. ;

^2D} "i-here is^ fiowever; a reoognized exception to the mootness dactiine far cases

that presert issues that ar+e capable'of repetifionfiutaxiil continuaUyevade rsvieYa. id., citing

James A. Kelfer, Inc. v. Ftaherty (1991), 74 Oiao App.3d.788, 791. This case fall.s wfthin that

exception to the mootness doclrEne.

f(21} The commission asserts that if has no obligation under R.C. 4112.04(13)(3)(b) tD

issue a subpoena on respondent's behalf unttl the commission issues a complaint against a

respondent, even though that section does not expressly impose such a limitation. Therefore,

this issue is dearty "capable of repetYon." Flaherfy, 74 Ohio App.30 at 791.

{122} Furihemwre, this case, itseif, demmstrafes thatthe issue "will continuaily evade

retiew,' id., t#we acceptthe oommission's argumenf that the matter has been rendered moot

by its issuance of a complaint. By the time a hearing is held in the trial court on a R.C.

Chapter4112 respondenYs appGcaiion for a writ of mandamus, made pursuant to R.C. 2731,

or by the time the respondent appeals a triai court's denial of such a wn't, the cornmisssion wM

usualiy have decided wheftier or not to briraJ a complaint against the R.C. Chapter 4112

respondent. if the commission chooses nof to brmg a complaint against the n;spondent, the

respondent wHl have no reason to chaiiengethe commission's position on the issue, and there

volt be no opportunity for either a trlal court or court of appeals to consider whether the

commission has a right to deny a respondent's request for a subpoena uMii the commission

issues a complaint against the respondent. - -

I¶23} hiowever, if the commisslon tloes choose to bring a complaint against a

respondent, as it has against appellant infihis case,the commissionwAlthen be able to afgue,

as it has In this case, thatthe issue has been rendered moot since the respondent wiil then
_6_ 3
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have fuli discovery rigttts, inoluding the right to issue subpoenas, pursuant to CThio Adm.Code

4112-3-12(A) 2 Once again, there wfli'be no opporhmityfor either a trtat court.or court of

ap(ieals:to.considerwhethertha commission tias a righttodeny a respondent's requestfor a

subpoena-untal tlie costttiission'issues a complaint agamst the respondetit. .

J!.^`l4} The potentiat unfeirness of ihis stluatfon s(erns from the fact that the.

commissionis insisting that ittias the rightto issue subpoenas in fut•ifierance of it.s pretiminary

dnvestigation of a oomplainant's charge of discrimina6on, but is denying that same right to a

respondentwho has a charge brought against it, at least until the wmmission decides to bring

a complaint against the respondent: However, this posiiion appears to run counter to the

plain language In R.C. 4112.04(B)(3)(b), wrhich states that a respondent has the right, upon

written appiication, to have the commission Issue a subpoena in its name "to the same extent

and subject to the same limliations as subpoenas issued bythe oommission "

{'425} By not allowing a respondentto requestthat the commission issue a subpcena

on the respondenfs behalf until the commission brings a complaint against the respondent,

the commission is piacing respondents iitce appelEanE at a disttnct disadvantage, patticuiariy

during the conference,.concaTiat9on, and persuasion phase of the proceedings. As appeiiant

noted in its bfiet•:

{Q26} "[f'Yhe commission] and [a]ppellant repeatedly communicated about reaching a

conciilation[;J however, {ajppeitanYscounsei iniormed [the eommission] of the unethicai nature

of advising his client to settie when [the commission] had the upper hand because of its

knowiedge of the contents of [Officer] Porter's flie. Appellant informed jthe commission] that

conciliation was rneaningless because of the unequal playing field. [The commission] replied

2. Ohio Adm.CodQ 4112-3-12 states, in pertinenf p;Vt: '(A) Rights of discavery. After issuance of a compla9nt
and reaeipt of ihe e;ommission's fiie by the oommissmn's attomey, the commisslon and respondent shaN bofh
enjoy the same rights of disc:overy as are pravided for in d'nnsion (Sj(3) of seotion4112.04 of the Revised Code,
and in nt{es 26 tlmgh 37,'Ohio Rules af CM ProGedure °
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by continuing to nan the statutory pariod of conciifation "

{V7}'After concluding tfmt fhe innfonnat methods of conference, conaiifation, and.

persuasian were fnirifess, the ommftsion; on Cti•icensbet 15,2005, fqed a oompiaint agaktst

oppeilanC.pursuant thP,C: 4'[ t2:45(Bx5). Having done so;-the comriiissfon elaims that the

issue of wihether #he commissiorti can detip a respondenYs reWest'f'or a subpoena, made

pursuant to R.C. 4112.04(B)(3)(b), is now moot. However, forthe aforemenfioned reasons,

we conclude tlhat this issue is not moot feause A is an issue that iscapabfe of repetitian but

w8i continually evade review. See Ftahetty; 74 Ohio App.3d at 791.

{128} In E€ght of the foregoing, we conclude that the Issue of whether the commission

is entitled to deny a respondents written appiicatbn for a subpoena, pursuant to R.C.

4112.04(B)(3)(b), unfil iE brings a complaint against the respondent, pursuant to R.C.

4112.05(B)(5), did not become mootafterthe commission fllerf a complaint against appellant

iri the administrative pmceedings involving the discrimination daim.

{129} The second Issue that we must address concerns appellant's argumentthat the

trial court was required, pursuant to R.C. 2731.10, to issue a avrito€ mandamus when the

commission fatied to file an answer to ft eomptaint seeking a writ of mandamus. We

disagree with this argument

qgso} When relief is applied for by a writ of mandamus petition, a trial oourt may

respond in three ways: (1) allow the writ vAthout notice, (2) grant an order requiring that the

respondent either perform the requested act or show cause why the act should not be

perrormed, or (3) require that notioe of the petit+on be given to the respondent and schedule a

hearing on the matter. State ex M. N7ansFrefd v. towrey(C.P.1964), 3 Ohio Misc.174,177-

178, citing R.C. 2731.04.

U"31} "VJhen the right to require the performance of an act is clear and it is apparent

that no valid excuse can be given for not doing it, the court should allow a peremptory writ of

-8-
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mandamus. In all other cases; an aiferriative wtit must first be issued on the allowance of the

court, or a judge thereAf_" R.C. 2733.06:

.M32} A peremptory writ orders the respondent to do. the. act required; whiie :the

aitemativevatit requ'uesihefespoiiiientto do tTie aitrequited. ertci showraausewhyttie act is

not, or shoWil not, be poftrined: S6a iAfalrleri v. kJiffArd (C:P:1'998), 91 Ottio Misc.2d215,

218.

{q33} R.C. 2731.10, which is relied upon by appellant, provides:

{$34} "if no answer is made to an alternative writ of mandamus, a perempfory

mandamus must be allowed against the defendan#."

f135} "R.C. 2731.10 estabiishes that the faiiure to answer an altemafive writ is

gnoundsfortfie oourtto issu®the requestedvan'tofmandamus." (Emphasis added.) Sfate ex

reL Papp v. Norton, 66 Ohio St3d 162.1993-Ohio-104.

{138} In this case, the trial court did not issue either a peremptory wi+t of mandamus or

an aitemetive writ of mandamus. fnstead, fhe tM courtfoiiowed the third optlon listed in R.C.

2731.p4 and Lowrey, and required that notice of appellanPs applicafion for the writ of

mandamus be given to the respondent in the action, who, at this enstance, was the

commission, and then scheduled the matter for hearing. See Lowrey, 3 Ohio Misc. at 177-

178, oiting PC.C. 2731.04. Therefore, cuntrary to what appeliant says, R.C. 2731.10. has no

application to this case.

{137} The next issue we must address is whether or not the trial court was correct in

dismissing appeliant's mandamus action after finding that appellant failed to establish each of

the elements necessary to prevail in its mandamus action.

{¶38} in order for a writ of mandamus to issue, the relator must demonstrate that "(9)

he has a clear legal iigirt to the relief prayed for, (2) the respondent has a dear tegal dpty to

-9-
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perform the.acts, and (3) the re(afor has no plain and adequate reniedy in the ordrrkWcourse.

of the faw" Stafe ex rel.Wesfbrook v. Qhto CdW f2ighfs Comm. t1985),17 Ohio St.3d 215.

"'fite 6arileri of proving these eletrients-is on the relaafor." kf: :Furttaemiore. all three of these

e1ementsmEtstberietinorft forthen3lator.tapi:evalinfihenianilaniusacon. SYa€eexret

McGia#h v. OhiaFiduft Parrt/e A0td., CeFjrahoga App:1Vo. 82287:2003-Ohio-1969, 15$

(139) In support of b argfimenf that i# has a ctear legal r3g4it to have the eommission

issue the subpoena it requested and that the commission has a dear legal duty to i,ssue it,

appeUant reries on FLC. 4112.04(B)(3)(b), which states, in per4nent part

;i¶40} "Upon written appl9cation by a respondent, the commission shall Essue

subpoenas in b name to the same extent and subjed to the same tintifatfons as subpoenas

issued by the commission."

{$41) R.C. Chapter 4112 does not provide a foniral de#inition ofthe term "n:spondent."

However, R.C. 4112.04(A)(4) provides that "[f)he commission sha1lI [a]dopt, promutgate,

amend, and rescind rules to etfectiiate the provisions of this chapter and the poficies and

practice of the commission in connection with this chapter[ j" The Ohio Administnstive Code

detines the term "respondent," when used in Chapter 4112 of the Ohio Revised Code and

Chapters 4112-1 tD 4112-3 of the Ohio Admfnistrative Code, as "a person against whom a

charge has been filed, or with respect to whoni an invest3gation has been inikiated by the

commission without a charge, or against whom a compiaint has been issued:' Ohio

Adm.Code 4112-1 -01 (N).

{142} The definition of "respondenY' in Ohio Adm.Code 4112-1-01(N) comports with

3. llie Ohio Supreme Coiathas stated that "Crv.R.12(B)(6) dsmissals [otmandamtts actions] may be based on
'merits' Is"s such as the ava4abUity of an adequate remedy in the ordmarycoasse oflaw. The applicaWe Civ.Ft.
12(6X6) standard is vrhethar, after presuming the huth of all mafetiaf feoh[al a9egafrons in theoomplaint and all
reasonable tnferences therefrom in [retafot's] favor, it appears bayond doubt tha# [relaior] can prove no sat of
facts warranting Celief." State exreG Hummel v. Sadfer, 96 Ohio SE.3d 84, 87, g2p, 20o2-Ohio-36p5, cdUng 7aykr
v. Lorrafon, 88 Oh3o St3d 137,139, 20DU-Ohio-278, and State exreL E'dwardsv. Tokdo CJty Scboo/ &!, ofEdn.,
72 Ohio 8t.3d 106, 4OB,1995-Ohio-251.
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the usage of that term in R.C. Chapter 4112. Se®, e.g.. R.C. 4112.05(BX5) ("if the

commission fags to effeat the eiimination of an uniawiui disoriminatory pracctlcs by informai

methods of cosifsrence, coneiliaticirf, and persuasion the cornmissmn shaii issue and

cause.to be served upon any person, ineluxlJrig the revond®niagainst whom a complafnant

Jsas ff/s+ia charge a corrtpfefat (f:mphasis'added.).' `fhus; appeNant becarhe a

responderd far purposes of P.C. 4112.04(B)(3)(b) when compiainant filed a charge of

d3sariminafion against It on August 18, 2005.

{143} Appellant asserts that the cammission was obHgated under R.C.

4112.04(BX3)(b) to issue a subpoena in its name to Officer Porter when appellant fiied a

written application for one on September 19 and 23, 21H15, even though the commission had

not yet issued a complaint against appeiiant. We agree wifh this assertron.

{144} R.C. 4112.04(B)(3)(b) provides that "[u]pon writ#en appiiealian by a respondent,

the commission shall issue subpoenas in its name to the same extent andstibjecf to the same

rmffafions as subpoenas issued by ihe commission." (Emphasis added.) R.C.

4112.04(B)(3)(a) provides, in relevant part, that "[t)he commission "' nray issue subpoenas to

compel access to orfhe production of premises, records, documents, and other evidence or

possible sources of evidence or the appearanoe of individuais ^." to the same extent and

subjectto the same iimKations as would apply if the subpoenas were issued or served in

aid of a ciwi ac4on In a court of common pieas."

(145) In this case, the commission issued a subpoena to Officer Porterfor purposes of

its preiiminary investigation of compiainant's charge, shortly afterit had rejected appetlant s

request, pursuant to R.C. 4112.04(BK3ub), to have the cornmission issue a subpoena to

Offioer Porter on appeliant's.behaif. The commission was wiWin in its rights to issue a

subpoena tD Officer Porterfbr purposes of its pretiminary imlestigation of complainanYs

charge. See R.C. 4112.04(B)(3)(a). However, appellant was wffhin its rigtits to ask the
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commissionto issue.a subpoena toflEfioer Porter on appeUanrs behalf, and the commWon

was obllgated to issue that subpoena upon appeileni's wriiten ®pprECation. See R.C.

411244(B)(3)(b). ConsequenUy, we canclude that^appellant bad a clear legat.right to haye

the commission. Issue a subpoena in its name to. OTfker Porter uposi appellant's written

applieation, and ft coinmission had a cleariegal duty #o issue the subpoetia.

{'846j The asmmfs.sion aogues'that R.C. 4412104(B)(3)(b) cannot be construed to

provide parties like appellant with 'a blank check.entiding it to a subpoena at anyUme duiing

the adminisiraHve process and conferring a duty upon the commission to issue a subpoena

anytime one is requested." The commission asserfis that parties like appellant are entifled to

have the commission issue a subpoena in ifs name only after it has issued a complaint

against the party, pursuantto R.C. 4112.05(B)(5).

M7} In support o€this asseri5on, the commission relies primariEy on Ohio Adm. Code

4112-3-13(B), whioh, the commission asserts, was promulgated pursuanttoihe language in

R.C. 4112.04(B)(3) author¢ing the commission "to make rules as to the issuance of

subpoenas by indi+iridual abmmissioners" Ohio Adm.Code 4112-3-13(B) states, in perlinent

part, that" fs)ubpoenas shall be issued upon reoeipt of a wri[ten request from a responderd *`*

which identifiesthe case caption and complaint number[.]"

{j48} The commission points out that at the time appellant requested a subpoena for

Officer Poiter, there was no complaint number in the case since it had not yet filed a

complaint against appellant Consequently, the commisston argues that a party, like

appellant, cannot seek a subpoena through Ohio Adm. Code 4112-3-13(B) "unless and until

an administrative complaint is issued[,]" and, therefbre, that "a party is not enti#led to a

subpoena and the commission has no duty to issue a subpoena until after a complaint has

been issued." We disagreewi#hthis argumenf.

M49} lnitially, it appears that the commiss'ion promulgated Ohio Adm.Code 4112-3-
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13(B) pursuant to the authorfty granted to it by R.C. 4112.04(A)(4), rather tiian by the

aforementioned.language in R.C.4112.04(B)(3).4 Nevertheless, an administrattve rule Issued

pursuant to statuUory authoti(y "has the forrs of law" or+ty ff it is not unreasonable and does

not confGct wwithha statute crn!ering.the same subject>ri:atter. Sfate exml. Cedebrezze v. Natl,

Lime &Stone Co.; W Ohio St:3d 3T7; 382, 199$=Ohio1186:

{180} In this case, Ohio Adm.Code 4112-3.-13(B); which requires that a respondents

wrttten request for a subpoena identify the case caption and complaint number, confilictswith

R.C. 4112.04(B)(3xb), whicb grants respondents, like appellant, the right to have the

comnlission issue subpoenas, upon w+itten applica€ion, "t4 the sarne exfent and subject to the

same limitations as subpoenas issued by the commission." Since the commission is entitled

to issue subpoenas priortofiling a r:omplaint against a respondent, see R.C.4112.04(Bx3)(a),

then respondents are enf7Ued to have the commission issue such subpoenas on their behalf.

See R.C. 4112.04(B)(3){b).

{'ff31} As a re.sulf, Ohio Adm.Code 4112-3-13(B), at least in the conte)t of th)s case,

does not bave the 'force of law,' lVafl. L'ane & Stone Co., 68 Ohio St.3d at 382, and that

provision of the Ohio Administrative Code cannot be used as a justification for k,piorfng

appellanYs rights under R.C. 4112.04(B)(3)(b).

{'152} This same analysis applies to Ohio Adm.Code 4112-3-12(A), which provides

that "[a}Fter issuance of a complaint and receipt of the commission's iiie by the commission's

attomey, the commission and respondent shall both enjoy the same rights of discovery as are

4. The language in RC. 4112.04(B)(3), au6iaizing the cammission "to make mies as to the issuance of
subpoenas by 1ndiWdual commissionern(J" appears to be the statulory authority upon which Ohio Adm,Code
4112-3-13(A) is based, not 4112-3-13(8). The key language in ft part of RC. 411204(B)(3) is °individual
commissioners" OhioAdm.Code 4112-3-13(A) contains rules regard'as3 the issuanoe of subpoenas bykxNvFdual
commtssioners, see id, ('A oommissioner may issue a subpoenato ""'^whereas Ohio Adm Code 4112-3-13 (B)
contatns rUies regarc6ng the Issuance.of subpoenas byffte commissron, as avwtal.e, upon a respondent's request
Thus, R appears that Ohio Adm.Code 4112-3-13(B) was promutgated pursuant to R.C. 4112.04(A)(4), not RC.
4112.04(B)(3), as the commission contends.
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provided for in division{B}(3) of secttat 4112.04 ofthe RevTsed Code, and &t ruW 26 through

37,'Ohlo Rules of Gvif PEVoedure" This pnovisioh of th8 admhWxative code "has theforce

of taW"nnly+.if It isnqf unreasonable and does not coriflicE wilti1:a staUrte coveslnij:8.re asme

subject ntatte<: tyatl. Cime & Ston& Go., 88 Ohio'$t.3d at 382.

('p} tnthiscase, Ohio.€idm.Code41l2-3-12(A)coiffiists+ir?th R:C.4112.U4(8j(3)fb)

since R.C. 4112.04(B)(3)(b)granfs w-pondentsthe right, uponwrittsnappiicabon, to have the

commission Issue subpoenason the respondents`behalf,'fothe same extent and subjectto

the same fimitations as subpoenas Issued by the oonunissian[,]" whereas Ohio Adm.Cods

4112-3-12(A) indicates that respondents liCe appellant wiA not "enjoy the same rights of

discovery as are provided" in R.C. 4112.04(B)(3), and in Civ.R. 26 through 37, untg atTera

complaint is issued and the commission`s attomey naceives the corrsnisslon's fi€e. Because

these 13mttations are notcontained in RC.4112.04(B)(3)(b),OhioAdm_Code4112 3-12(A), at

least in the context of this case; does not have the force of law, see IVatJ. Lime & Stone Ca.,

68 Ohio St3d at 382, and that provision of the administrative code cannot be used as a

justification for ignoring appellant's rights under R.C. 4112.04(B)(3)(b).

{¶84} The cDmmission argues that appellant is stiil not ent'rtied to a writ of mandamus

because appeflant has or had severai adequate remedies at law that it has chosen not to

pursue. We disagree with this argument.

(155} "Mandatnus will not issue if there is a plain andadequate remedy in the ordina3y

c.oatse of law." State ex rel, United Auto.; Aeruspace & Agriculfural tmplement Workers of

Am. Y. Sur. Ot Workers' Comp.,108 Ohio St3d 432, 2006-Oh1o-1327, ¶54, citing State ex tet.

Ross v. SYate,102 Ohio St.3d 73, 2004-Ohio-1827, 15, and R.C. 2731.05. "The altemative

must be complete, beneficial, and speedy in order to constitute an adequate remedy at law.°.

State ex reJ. Unifed Auto., Aerospace & Agricultural fmplenient Workers oPAm. v. Sur. of

1Norfcers' Comp., at 154, quoting State ex reL {Rlmann v. Nayes,103 Ohio St.3d 405, 2D04-
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Ohio-5488, 118.

M6} The cornmission argues that "[#)he most obvaps and complete netnedy is

[a]ppetlanE'seurrerit erltiUemeritto a subpoena afterthe [c]ommlasion issued As [compiarrfton

Decernber•15, 20b5:j." ardingUTato[alf.rpeNart can [not+r] avait itseIf ofaii ti'ietoatsof disoMery

pursuantto}0hioAdm^CodeJ4ii2-3-1.Z." The eomnission alsoarguesthatappefianteouk3

haverequested the commissitm to reconstder:fts probabte^cause deterrimination in the case,

andthat appelant "stiil has the opportun'iiyto resoivethe underift daimthrough coriciliafion

or settlement and will continue to have this opportunity until the administrative hearing

cmrnmences."

a57} However, noneofthealtema4veremediesproposed by the commission provide

appeliantwith a mmplete or adequate remedy. Aswe have stated, when complainanf filed a

discximination charge against appellant, appellant became a°respondent" for purposes of

R.C. 4112.04(B)(3)(b), and thus became enti8ed to havethe commission issue a subpoena

on appetiant's behatf to the same extent and subjeot to the same iimita6ons as subpoenas

issued by the commission. The purpose behind R.C. 4112.04(t3)(3)(b) is to place

respondents on a equai footing wrth the commtssion once a charge of discriminat'ion has been

filed against the respondent.

{Q38} AI[ of the'attemative remedies proposed by the commission fa3i to place

appellant on an equal footing with it, as required by R.C. 4112.04(Bx3)(b). Instead, those

proposed remedies merely ratifythe commission's position that respondents tike appellant are

not entitled to have the oommission issue a subpoena on the respondent's behaif untii the

commiss9on chooses to fiie a complaint against the respondent However, that position is

contrary to the plain language in RC. 41112.04(Bx3)(b).

{V59}. By g'rving respondents the dght to have the commission issue subpoenas on

their behalf to the same extent end subject to the same limitations as subpoenas issued by
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the corntmssion, R.C. 4112.04(B)(3)(b) ailows a respondent to request a subpoena before a

complaint ttas been brought against ik tldditionatly, 6 allows .respondents to have the

comrnission.1ssuesubpoenas on their behaif be#ore ft conciaiion phase of the proceedings

begins;: thon3bypiadng them on ase equa{ footing•wkh the comrnissl6n: during ^that phase of

#he-ps•ooeedings. Thecornmission's.proposesi altetna#ive te ►nedies do notof#errespondents

the same advantage, but, instead, forces them to accept the wmmission's unwilfingness to

comply with its duties under RC: 4112.04(i3)(3)(b).

{160} Under these dreumstances, we conclude that appellant does not have an

adequate remedy at law. Because (1) appeqant• had'a dear legal right to have the

commission issue a subpoena on appeilant's behalf, (2) the commission had a dear legal

duty to issue the subpoena, and (3) appeliant does not have an adequate remedy in the

ordinary cousse of the law, we eonclude that fhe trial court erred in dismissing appeliant's

rnandamus aciion pursuant to Civ.R.12(Bx6).

(181) We also conclude that by refusing to issue the subpoena requested by

appellant, the commission faRed to engage in a "completed attempt" to et'iminate unlawful

discriminatory practices by conference, conciliation or persuasion before issuing a complaint

against appeifant, thereby divesting itself of jurisdiction to issue such a compl^dint against

appellant.

.M62} "Pursuant to RC. 4112.05(B), a completed and unsuocessfui attempt by the

Ohio Civil Rights Con+mission to eGminate unlawful d'Fserimtnatory practices by conference,

corxdiiation or persuasion is a jurssdic9onal prerequisite to the Issuance of a complaint by the

eommission[]" Stafeexrel. RepublicSteel Corp.,v. Ohfo Civr7 RightsComm.(1975},44Ohio

St.2d 178; syliabus.

{^63} Appellant was enMed, pursuant to R.C_ 4112.04(13)(3)(b), to have the

commission issue a subpoena to Officer Porter on appellani's behalf, even before the

-16-
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commission filed a compiaint against appellant, just as the commission, itsetf, was entitied to

Issue a subpoena to Officer Porter. See RC. 4112.04(B)(3Xa). By having the commission

issue a subpoena to ORicer Porterr, appellant inay have learrned irfforrnation ihat.could have

proven usefui to ap'pellant tluring the conca'tiation.phase.of these prooeedipgs.

^64) Llowever, by refusing to Issue the reqsiestod subpoexra; the conimission and

appellant were not plarxd on an equal foatirig for purposes of the txorrA-iafion:phase of the

proceedings. Because fhe commission was able to subpoena Officer Porter, but appelfanf

was not, the commission had an unfair advantage against appellant, contrary to FtC. -

4112.04(B)(3)(b)'s e)piicit mandate requiring the camtnission, "upon written application by a

respondent, *[to^ issue subpoenas in its name to the same exfent and subject tathe same

lirridafions as subpoenas issued by the commisston " ld.

1165} Underthesec'xcumstances,weooncludethatthecommissionfailed toengage

In "a completed attempt'-*" to eliminate unlawful disaiminatory practices by coriference,

conciliation or persuasion[,]" and, therefore, the commission lacked jurisdiction to issue a

complaint against appellant. RepubGc Steel Corp., 44 Ohio St_2d at syllabus.

{j(66} Thefmal issuewe must address coneemsthe commission's request in its reply

to appeliant's brief Utat we dismiss Ohio Attomey General Jim Petra as a party to this aciion

on the grounds that i2_C. 4112.10 requires the atfomey general of this state to act as counsel

for the Ohio Civil Rights Commission, and that appellant, without citing any authority In

support, "is essentially suing an attomeyfor an aqeged violation by the cilent." While we are

not unsympathetic to this argument, we oonclude that ti is not properly before us.

fi67} App.R. 3(C)(1) states, in pertinent part

{¶68} "A person who intends to defend a judgment or order against an appeal taken

by an appellant and who aiso seeks to change the judgment ororder shall file a not'we of

cross appeal within the time allowed by App.R. 4." (Emphasis added.)

-17-
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(169) In b January 4,2006 order dismiss3ng appelfatft mandamus aatton, the triai

6ourt expressly disanissed appellanrs action against the commission; butfa8ed fio. expressiy

dismiss appelkant's aotion againsttlie atfameXgenerai. HUhde that nlay'haye }ieenvuhatthe

trial'tx^urt in^ndec#, #^at is riot what fho iriai r^urt tlui: Byr rdques^iig ttiat tfils i^ur# dismiss <

the attomey general as'a paily fo appe1harit's maiidamus ac#fon, ths' commissinn istacitly-.

aclmowledging_that the #riai court faNect to dismiss the- at6orneK generai as a parfy to

appenant's mandamus action.

{170} Furthermore, by requesting that this courY dismiss the attnnW generai as a

party to appetianfs mandamus action, the Wmmission Is essentially seeking "to change the

"" order" frorn which the appeal has been taken. App.R. 3(C)(1). Consequently, the

oommission needed to - file a c.ross appeal in order to accomplish that objective. fd.

iVevertheiess, after ttas case is remanded, the commission and the atfiorney general will,

again, be able to requestthat the attorney generat be d'ismisced as a partyto this action on

the grounds set forth in their appeltate brief.

{171} In light of the foregoing, appeliant's assignment of error is sustained.

W2} The trial court's judgment is reversed, and this cause is remanded to the trial

court for€urther proceedings consistent wliir this opinion.

WALSH and YOUNG, JJ., cmcur.

This opinion or decision is subjeat to further editing by the Supreme Court of
Ohio's Reporter of Decisions. Parties interested in viewing the final reported

version are advised to visit the Ohio Supreme Court's web site at
http'Jlwww.sconet.state.oh.uslRODldocumentsl. Final versions of decisions

are also available on the Twelfth District's web site aE:
=:Ilwww:twelith.crourts.state.oh.uslsearch.aso
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