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INTRODUCTION
'I_he decision- on appeal threatens the Ohio Civil Rights Commission’s“ability to enforce .
- RC. C.hapter 4112—0hio’s énti-discriminaﬁoﬁ laws—and challenges its legislatively-granted
authority to determine how best to accomplish this goal. The Ohi()' Civil Rights Comunission
(“Commission™), similar to many administrative enforcement agencies, carries out two distinct
proceedings in performing its “statutory duty of eliminating tmlawful discriminatbry practices.”
State ex rel. Ohio Civil Rights Comm’n v. Gunn (1976), 45 Ohio St. 2d 262, 266. The
proceedings—investigation and adjudication—serve different functions, and the parties involved
have different roles and rights during each. Genuire Parts Co. v. Federal Trade Comm’'n (5th
Cir. 1971), 445 F.2d 1382, 1387. The court below misinterpreted these functions and rights.
Because of the néed to make investigations quick and confidential, only the Commission is
allowed by statute ar;d rule to issue subpoenas during this stage of the proceedings. R.C.
4112.04(B)(3)a); OAC 4112-3-13(B). The Commission’s function during an investigation is to
discover evidence to determine if there is sﬁfﬁcient cause to file an administrative complaint. A
Commission investigation is similar to a grand jury investigation. The Commission has the
power to subpoena witnesses and gather evidence, and the Commission is require& to keep all
results of the investigation confidential. R.C. 4112.05(B)(2). The Commission is also required by
statute to complete its investigation quickly, as it must start an adjudication, if any, within a year.
R.C. 4112.05(B)(7).
Once the investigation is complete, the Commission decides whether it is probable that
there was or is unlawful discrimination by the respondent. If it is probable, the Commission can
file an administrative charge against the respondent, including noticg and an opportunity for a

hearing. R.C. 4112.05(B)(5). The Commission then steps into the role of a litigant, and,



represented by the Attorney General, the Cominission prosecutes the charge of discrimination
against the respondent and oﬁ behalf of the complainant in an administrative action. R.C.
4112.05(B)(5), (6), (7). Thls starts the adjudicative process, and at this point, the respondent has
aft qf the due ,PI‘OCBSS rights of a litigant, including the right to subpoena witnesses on his behalf.
R.C. 4112.04 B)3)(D).

Thus, well_-establish.ed Commission rules and practice permit respondents to obtain full
discovery and subpoenas only affer the Commission issues a complaint against them. But the
Twelfth District Court of Appeals incorrectly determined that the Commission had a clear legal
duty to issue a subpoena at the request of Appellee American Legion Post 25 (“Legion™) during
the Commission’s preliminary investigation into the Legion’s alleged discriminatory conduct.
State ex rel. American Legion Post 25 v. Ohio Civil Rights Comm 'n (12th Dist.}, 2006 Ohio App.
Lexis 5492, 2006-Ohio-3509, Y 37-60 (“App. Op.”). The lower court’s decision empowers a
respondent to stall the preliminary investigation by requesting subpoenas for irrelevant
information and potentially for the sole purpose of harassing witnesses.

The Twelfth District compounded its error by holding that conciliation, though attempted,
was not completed because the Commission did not issue a subpoena the respondent demanded
during the investigation. App. Op. 1Y 61-65. Before issuing an administrative complaint to begin
the adjudication, the Commission must seek voluntary resolution through “informal methods of
conference, conciliation, and persuasion.” R.C. 4112.05(B)(5). Conciliation is a process that
occurs after the preliminary investigation and as a prerequisite to the Commission’s adjudicatory
process of issuing a complaint and holding an administrative hearing. R.C.4112.05(A); (B)(4)(3);
Ohio Adm. Code 4112-3-03(D). The courts have accorcied great deferencé to the Commission

regarding the conciliation process, and claimed problems with the Commission’s conciliation



efforts do not negate its conciliatidn é.ttempt and destroy its jurisdiction; rather, they are issues
that can be raised on appeal after the hearing. State ex rel. State Farm Mut. Auto. Ins. Co. v. Ohio
Civil Rights comm 7 (1983), 6 Ohio sr..‘ 3d 426, 427. |

And not only dqeé- the. dismissal disrupt the Commission’s statutory duty to enforce the
discrimination laws, but Viol_ates the due probess ﬁghts of the complainant, Carol Van Slyke,
who has the ‘right to have her claim adjﬁdicated. Logan v. Zimmei;'man Brush Co. (1982), 455
U.S. 422.

If the Twelfth District’s decision is allowed to stand, it will tnvite manipulation of the
investigation and conciliation process by respondents and cast a shadow of doubt over all the
Commission’s proceedings. For these reasons, and others described below, the Court should

‘reverse the appeals court’s deciston.

STATEMENT OF THE CASE AND FACTS

A. The Commission investigated a charge of discrimination filed by Carol Van Slyke
against the Legion and attempted conciliation before issuing a complaint.

Here, Carol Van Slyke, a former _empleyee of the Legion, filed a charge of discrimination
with the Ohio Civil Rights Commission. She alleged that the Legion’s Executive Director, Dale
Butler, had sexually. harassed her, and that the Legion terminated her in retaliation for
complaining about the harassment. App. Op. Y 2.

The Commission notified the Legion of the charge. App. Op. 4 3; Stmt. of Evid. at 2;
Att. A; Att. C. In response, the Legion asserted that Van Slyke was fired because Director Butler
received an anonymous letter that indicated that she had been convicted of a felony. Butler
mistakenly concluded that serving alcohol, an integral aspect of Van Slyke’s employment, was a

violation of her probationary terms. App. Op. 1§ 3-4.



In the course of the investigation, the Legion’s attorney asked the Commission’s
invesﬁgator to have the Commission issue a subpbena on the Legion’s behalf to David Porter,
Van Slyke’s Adult Parole Authority officer. App. Op.§ 4; Stmt. of Evid. at 3; Att. D; Att. E. The
at'témey also asked the Commission to. compel Porter to meet with him to discuss any
conversations he had with Director Butler. /d

The Commission refused to issue thé subpoena on the legion’s behalf because its
mvestigation was ongoing. Under the Commission’s rules, subpoenas are issued on behalf of
respondents only after a formal complaint has been filed and the case is proceeding to hearing.
App. Op. 15; Stmt. of Evid. at 3; Ohio Adm.Code 4112-3-13(B). Nevertheless, the Commission
did subpoena Porter on its own behalf and gathered relevant evidence from him, which became
part of the Commission’s investigative file. App. Op. § 3; Stmt. of Evid.; Att. F.

While the investigation was pending, and before the Commission made its probable cause
determination, the Legion’s attomey asked to view the information Porter provided. Id The
Commission refused this request under R.C. 4112.05(B}2). This statute requires the
Commission to keep all information pertaining to a preliminary investigation confidential until it
has notified the complainant and respondent of a no-probable-cause finding or has found
probable cause and scheduled the matter for conciliation. /d.

When its mvestigation ended, the Commission determined that it was probable that the
Legion retaliated against Van Slyke in vielation of R.C. 4112.02. App. Op. 1 5; Stmt. of Evid.
at 3. The Commission attempted conciliation as required by R.C. 4112.05, but the Commission’s
efforts were unsuccessful. App. Op. 76-7,27. Accordingly, the Commission issued an

administrative complaint naming the Legion as a respondent to the administrative hearing



process. App. Op. Y 7; Stmt. of Evid. at 4; Att. H. The administrative case is currently pénding
before the Commission’s Administrative Law Judge.

B. The Legion filed a mandamus action against the Commission and the Attorney-
General to compel the Commission to release confidential information. -

The day before the Commission issued its probable cause determination, the Legion filed,
in the Fayette County Court of Common Pleas, a complaint for a writ of mandamus against the
Commission and 1ts counsel, then-Attorney General Jim Petro. The mandamus complaint sought
an order compelling those parties fo issue an investigative subpoena on the Legion’s behalf to
Van Slyke’s parole officer, Porter. App. Op. 9 8; Stmt. of Evid. at 4. The trial court dismissed,
finding that the Commission “had no clear legal duty to issue the subpoena” and the Legion’s
clear remedy lies in the ongoing “formal complaint stage.” That stage, the trial court noted,
includes full discovery rights. Court of Common Pleas Entry, Jan. 4, 2006, at 2; see also App.
Op. § 10.

On appeal, the Twelfith District reversed the trial court’s dismissal of the mandamus action.
Stmt. of Evid. at 5; Notice of Appeal. The Twelfth District held that the Commission has a clear
legal duty to issue investigative subpoenas to respondents and that the Legion had no adequate
remedy at Jaw when the Commission refused to do so. App. Op. 91 54-60. The court of appeals
interpreted R.C. .41 12.04(B)(3)(b), which allows a respondent to request subpoenas “to the same
extent and subject to the same limitations as subpoenas issued by the [Clommission,” to mean
the Commission has to issue subpoenas to respondents during both the investigatory and the
formal adjudicatory hearing phase. App. Op. 1§40-46. The court below concluded that the
Commission’s rules authorizing a respondent to request subpoenas only afier the Commission
issues an administrative complaint—Ohio Adm.Code 4112-3-13(B) and 4112-3-12(A)—were

inconsistent with the statute and did not have the force of law. App. Op. 1Y 47-53.



Finally, the lower court concluded: “by refusing to issue the subpoeﬂagrcquested by [the |
Legion], the commission -failed to engage m 2 ‘completed attempt’ to eli:_ninaté unlawful
discriminatory practices by conference, conciliation or persuasion befqre issuing a complaint
against [the Legion].” App. Op. § 61-65. The lower court concluded that the Legion was entitled
to a subpoena so it could be on “equal footing” with the Commission. The lower court.found that
the Commission did not “.coﬁ:tpleté” conciliation and therefore did not have jurisdiction.to issue a
complaint, and therefore dismissed Van Slyke’s underlying action. App. Op. ] 61-65.

The Commission here appeals the Twelfth District’s judgment.

ARGUMENT

Appellant Commission’s Proposition of Law No. 1:

The Commission’s subpoena statute, R.C. 4112.04(B), does not create a clear legal duty
upon the Commission to issue a subpoena at a respondent’s request during a preliminary
investigation. Accordingly, the Commission rules that authorize issuance of a subpoena for
a respondent only after a complaint is filed—OAC 4112-3-12(4) and 4112-3-13(B)—are
consistent with the subpoena statute’s requirements.

By longstanding practice—as authorized by statute and rule—the Commission does not
issue subpoenas to a respondent until after the investigation is over and an administrative
complaint has been served. The Commission created rules to supplement and clarify the statute
giving it subpoena power, R.C. 4112.04(B)(3)(b). The statute states: “Upon written application
by a respondent, the commission shall issue subpoenas in its name to the same extent and subject
to the same limitations as subpoenas issued by the commission.” The rule af issue—Ohio Adm.
Code 4112-3-13(B)—requires a respondent to include the “case caption and complaint number”
in its request for a subpoena. Because there is no case captioﬁ or complaint number until after a

complaint is filed, a respondent cannot ask for a subpoena until a complaint has been filed.



Similar requirements apply in the courts, where both civil and criminal subpoenas must inchude
“tﬁe title of the action.” Civ. R. 45(A); Crim. R: 17(A).

Finding that a person. charged with discrimination becomes a “respondent” when the
discrimination charge is filed, the appeals court concluded that the rule conflicted with the statute
‘and had to yield. The appeals éou‘rt acknowledged that administrative rules normally have the
force of law. Nonetheless, it held that the Commission had a clear legal duty 1o let the Legion
subpoena evidence during the Commission’s investigation of it.

However, for a variety of reasons, the statute and rule do not confﬁlct. A éourt must accord
due deference to the Commission’s interpretation of its own statute. “Due deference should be
given to statufory interpretations by an agency that has accumulated substantial expertise and to
which the General Assembly has delegated enforcement responsibility.” Weiss v. Public Utils.
Comm 'n., 90 Ohio St. 3d 15, 17-18, 2000-Ohio-5. See also, Northwestern Ohio Bldg. & Constr.
Trades Council v. Conrad (2001), 92 Ohio St. 3d 282, 287, 2001-Ohio-19¢ (“A court must give
due deference to the agency’s reasonable interpretation of the legislative .scheme.”); Chevron

USA Inc. v. Echazabal (2002), 536 U.S. 73; Edelman v. Lynchburg College (2002), 535 1J.S.
106 (Upholding EEQOC regulations).

Moreover, some conceivable conflict with a statute is not enough to invalidate an
administrative rule. Rather, there must be a “clear conflict” or the rule must be unreasonable.
Chi. Pac. Corp. v. Limbach (1992), 65 Ohio St. 3d 432, 435, Here, there is no “clear conflict”

and the rule is not unreasonable.



A. Statutory language and history establish that the Commission’s subpoena rule does
not conflict with the subpoena statute.

The statutory language and history establish that the Commission’s mle permitting
respondent subpoenas only during the'adj-udicativé phase of the process does not conflict with
the statute. |

Any person may file a charge’ with the Commission alleging discrimination. R.C.
4112.05(B)(1). The person filing the charge—typically the victim of the alleged practices—is the
“charging party” or “complainant.” The person accused of the practice is deemed the
“respondent.”

The Commission then conducts an investigation to determine whether it is probable that the
accused has unlawfuly discriminated. R.C. 4112.05(B)(2). The investigative stage is described in
R.C. 4112.04(BX3), which spéciﬁes that the Commission may “subpoena witnesses . . . relating
to any matter under investigation.” When the Commission is “conducting a hearing or
investigation, the commission shall have access at all reasonable times” to documents and
individuals, may “take and record . . . testimony,” and may “issue subpoenas™ to compel the
production of documents or the “appearance of individuals.” R.C. 4142.04(B)(3)(a}.

In contrast, Respondents can obtain subpoenas only if thcy relate to a matter “before the
commission.” R.C. 4112.04(B)(3)b), (d). A matter “before the commission” refers to the
adjudicative stage of the Commission’s proceedings. R.C. 4112.05(B)(5); R.C. 4112.06(B), (C),
(D). The statutory language pertaining to respondents says nothing about subpoenas for
investigation. R.C. 4112.04(B)(3)(b) simply states that subpoenas shall be issued upon “written
application by a respondent” without specifying when the application may be made, and R.C.
4112.04(B)(3)(d) allows respondent subpoenas only if they relate to a matter “before the

commission”—that is, a matter that has reached the adjudicative stage of the Commission’s



proceedings. See also R.C. 4112.05(B)(3); RC 4112.06(B), (C), (D). When read in pari
materia, these parts of Chapter 4112 show that the General Assembly did not intend respondents
to issue subpoenaé during the Commission’s prelﬁnmary investi'gation.

The statutory language also indicates that respondents can issue sﬁbpoenas during an
adjudication in front of the Commission as if it were an actioﬁ in a trial court. R.C.
4112.04(B)(3)(b) states that upon the respondent’s written application “the ;::ommissi()n shall
issue subpoenas in its name fo the same extent and subject to the same limitations as subpoenas
issued by the commission,” which might imply that respondents are allowed to issue subpoenas
whenever the Commission can, including during the investigation. But the phrase refers back to
R.C. 4112.04(B)(3)(a), which lets the Commission issue subpoenas “to the same extent and
subject to the same limitations as would apply if the subpoenas . . . were issued or served in aid
of a civil action in the court of common pleas.” In other words, both the Commission and the
respondent can issue subpoenas during a Commission adjudication as if it were a civil action in
court.

The legislative history of R.C. 4112.04 further confirms that respondent subpoena requests
are limited to the adjudicative stage. At the Commission’s mceﬁtion, R.C. 4112.04(B)(3) gave it
the power to subpoena witnesses “relating to any matter under investigation or in question before
the commission.” 1959 Am. S.B. No. 10, 128 Ohio Laws 12. A 1969 amendment added R.C.
4112.04(B)(3)(a), which amplified the Commission’s investigatory subpoena power. It also
added R.C. 4112.04(B)(3)(b), giving respondents the ability to request subpoenas, and R.C.
4112.05B)(3)(d), directing revocation of subpoenas that did not relate to a “matter before the
commission.” 1969 Am. H.B. No. 432, 1969 Ohio Laws 2170. Since the same act confirmed the

Commission could investigate by means of subpoenas, allowed respondents to have subpoenas,



and directed the Commission to revoke subpoenas unrelated to matters being adjudicated, the
limitation in R.C. 41 12.05(8)(3)(d) ‘must pertain to respondent subpoenas only.

‘AI‘I this shows that the subpoena statute was designed to ensure that respondents would be
able to subpoena witnesses and éyidence for the adjudicatory hearing. Without some provision in.
Chapter 4112 allowing it, respondents could not compel evidence and tesﬁmony for a
Commission heariﬁg, because the Adﬁinis.traﬁve Procedure Act—which allows those parﬁes '
served with notice of a hearing to request administrative subpoenas—generally does not apply to
the Commission.' Plumbers & Steamfitters Joint Apprenticeship Comm. v. Ohio Civil Rights
Comm’n (1981), 66 Ohio St. 2d 192, 193-94. The 1969 amendment cured this defect, but
provided for revocation of respondent subpoenas until a matter is before the Commission for
hearing, all in a manner consistent with the Administrative Procedure Act.

B. Enforcement agencies typically do not allow the subjects of their scrutiny to compel
testimony and evidence during the agency’s investigation.

In its concern for placing the parties on an “equal footing,” the appeals court overlooked
the fundamental and well-established difference between agency adjudication and agency
mvestigation. The Commission and the respondent each have, and shoyld have, the night to
subpoena witnesses and evidence for the adjudicative heanng. But it is the Commission, not the
respondent, that has the right and duty to enforce the state’s anti-discrimination laws and
investigate claimed Violatioﬁs. Like the subject of a grand jury’s investigation, the respondent
named in a charge of discrimination has no right to compel anyone’s testimony until the

Commission has concluded its investigation, served a complaint, and set the matter for hearing.

! The Commission’s issuance and modification of final orders is subject to Chapter 119, but for
all other purposes the Commission is not an “agency” subject to the Administrative Procedure
Act. State ex rel. Auglaize Mercer Comm. Action Comm’n, Inc. v. Ohio Civil Rights Comm’n

(1995), 73 Ohto St. 3d 723, 726-27.
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Respondents are not entitled to subpoenas during the investigative stage of Commission
action, because the function of an investigation—similar to the function of a grand jury—is to
make a preliminary determination of probable cause, not to prove a charge against the
‘respondent. Agency investigation and adjudication afe ‘;separate and distinct p‘roceedings serving
different 'fl‘mctions and entitling parties to different rights under the due process clause.” Genuine
Parts Co. v. Federal Trade Comm’n (5th Cir. 1971), 445 F. 2d 1382, 1387.

An agency investigation’s function “is to discover and procure evidence, not to prove a
pending charge or complaint, but upon which to make one if, in.the [agency’s] judgment, the
facts thus discovered should justify doing so.” OQklahoma Press Pub. Co. v. Walling (1946), 327
U.S. 186, 201. The Commission’s investigatory power is thus “‘analogous to the Grand Jury,
which does not depend on a case or controversy for power to get evidence but can investigate
merely on suspicion that the law is being violated, or even because it wants assurance that it is
not.” State ex rel. Civil Rights Comm 'n v. Gunn (9th Dist. 1975), 47 Ohio App. 2d 149, 152,
quoting United States v. Morton Salt Co. (1950), 338 U.S. 632, 642-43; see also In re Coastal
States Petroleum, Inc. (1972), 32 Ohio St. 2d 81, 84 (quoting Morton Salt to explain subpoena
power of Division of Securities). And while a grand jury can subpoena testimony or other
evidence at any time, United States v. Calandra (1974), 414 U.S. 338, 343-44, the subject of fhe
investigation has po right to subpoenas unless and until a criminal action has been filed against
him. Crim. R. 17(A).

Adjudication, by contrast, occurs only after the agency has decided the evidence sncovered
in its investigation is enough to merit an enforcement action. It is designed to test the evidence
supporting an admirﬁstrative complaint in an adversary proceeding on the record, where “due

process rights designed to insure the fairness of such a determination coime to bear.” Genuine
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Parts, 445 F.2d at 1388. The purpose of that adversary hearing, of course, is to cietermine
whether unlawful conduct is not merely probable but proven by sufficient evidence to warrant
administrative sanction. Cf. Ohio Civil Rights Comm’n v. Dayton Christian Schools, Inc. (1986),
477 U.S. 619, 632 (Steveﬁs‘, J,,l concurring) (listing charges for which probable cause had been
‘found that were dismisged ﬁer héaﬁﬁg); |

The Commission is the primary enforcer of Ohio’s laws against discrimination, and the
respondénts‘ it investigates do not and should not have identical powers during the investigation.
Unlike respondents, the Commission has a “statutory duty of eliminating unlawful
discriminatéry practices.” State ex rel. Ohio Civil Rights Comm 'n v. Gunn (1976), 45 Ohio St. 2d
262, 266. Prompt investigations, unfettered by the delaying tactics of unwilling parties, are
critical to the Commission’s fulfillment of that duty. /d Since its inception, the Commission has
been empowered to investigate potential violations of the law it is charged with enforcing and, if
it finds evidence of an unlawful practice, to take further actions that may culminate in an
administrative hearing and a final, judicially-enforceable order. Joseph B. Robison,r The New
Fair Employment Law, 20 Ohio St. L.J. 570, 570-73 (1959). This model of administrative
enforcement through investigation, prosecution, and adjudication is typical of many state and
federal agencies. See Miller Properties v. Ohio Civil Rights Comm. (10th Dist. 1972), 34 Ohio
App.2d 113, 116-17.

Because the Commission is a law enforcement agency, it necessatily stands on footing
different from the subjects of its mvestigations. If the Commission were an ordinary civil litigant,
it would not have subpoena powers un&er Civil Ruie 45(A) until after suit is filed. Unlike an
ordinary litigant, however, the Commission is specifically empowered to compel evidence by

subpoena in investigations before filing an administrative lawsuit. R.C. 4112.04(B)(3).
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This investigatory power is tyiaical among Ohio’s enforcement agencies. As this Court has
éx'plained, “An administrative agency charged with regulating and enforcing compliance with
certain laws must be able to discover evidencé in order to determine whether a law is being
violated. To achieve this purpose, the scope of the agency’s investigative power should be
construed broadly, within statutory constraints.” Harris v. Sz‘utzﬁzan {1989), 42 Ohio St. 3d 13,
14. The superintendent of insurance, for example, can subpoena witnesses “to testify in relation
to any matter which, by the laws of this state relating to insurance, is the subject of inquiry and
investigation.” R.C. 3901.04(B)(2). Similarly, the state medical board can subpoena witnesses
and documents when “investigating a possible violation of a possible violation” of Chapter 4731
or the board’s rules. R.C. 4731.22F)(3). In each instance, however, the subject of the
mnvestigation does not have sﬁbpoena power until adjudication has begun, when any party
entitled to notice of the heaning may use agency subpoenas to compel witness testimony or
obtain documents. R.C. 119.09.

Not surprisingly, a subject of agency scrutiny might want to forestall an enforcement action
by making the investigation an adversary proceeding complete with discovery, cross-
examination, and other protections common to trials. But courts have long perceived that “the
investigative process could be completely disrupted” if it became adversarial, “plagued by the
injection of collateral issues tﬁat would make the investigation interminable” and would “stifle
the agency in its gathering of facts.” Hamnah v. Larche (1960), 363 U.S. 420, 443-44.
Accordingly, they have rebuffed efforts by the subjects of investigation, during the investigation
itself, to monitor the agency’s activities or introduce evidence or contest the agency’s findings.
Securities and Exchange Comm’n v. Jerry T O’'Brien, Inc. (1984), 467 U.S. 735, 742; Genuine

Parts, 445 F 2d at 1387-88; State ex rel. Shriver v. Leech (Tenn. 1981), 612 S.W.2d 454, 457-58.
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They likewise have refused to allow complainants to intrude into the agency’s investigative and
fact-finding process. Luckett v. Jett (7th Cir. 1992), 966 F.2d 209, 214-15; Jabbari v. The Human
Rights Commission (Ill. App. 1988), 527 N.E.2d 480, 482-84; Salazar v. Ohio C’h)i[. Rights
Commission (Sixth Dist. 1987), 39 Ohio App.3d 26, 29-31.

This Court should similarly prevent the Commission’s investigatory process from
disruptiﬁn.'
C. Allowing a respondent te compel evidence in a parallel private investigation would

undermine the Commission’s duty to complete investigations within a year and to
keep them confidential.

Commission investigations are subject to two important limitations, both of which are
threatened by the lower court’s holding. First, investigations must be completed within one year
from the date a charge is filed. Second, they must be kept confidential until the time a finding of
probable or no probable cause is made. R.C. 4112.05(B)7); R.C. 4112.05(B)2). By empowering
respondents to compel investigative subpoenas from the Commission, the lower court has
hampered—and perhaps in some cases precluded—the Commission’s ability to comply with
both statutory requirements.

First, prompt investigations, unfettered by the delaying tacﬁcs of unwilling parties, are
critical to the Commission’s ability to comply with the mandatory statute requiring the
Commission to issue complaints within one year from the date a charge is filed. R.C.
4112.05(BX7). Ohio Civ. Rights Comm’'n v. Countrywide Home Loans, Inc. (2003), 99 Ohio St.
3d 522, 2003-Ohio-4358. The Commission therefore must complete both investigation and
conciliation phases within this one-year time period. Jd. The Commission is able to operate
within this limitation because it has full control of the process. The Commission can decide how
much investigation is sufficient in a given case, and has discretion to determine whether it will

investigate at all. Westbrook v. Ohio Civil Rights Comm’n (1985), 17 Ohio St. 3d 215
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Recognizing these statutory timé constraints and the prospect of tactical delay by a
respondent, this Court in Gunn decided that summary judicial enforcemc‘gt of the Commission’s
investigatory subpoenas was necessary. State ex rel. Ohio Civ. Rights Comm’n. v. Gunn, 45 Ohio
St. 2d at 266 n.3. | |

It contrast, the Twelfth District has directly invited respondents to impede civil rights .'
investig.ations n Ohio by slowing énd interfering with the fact-finding process. By holding that a
respondent has a right to an investigative subpoena, the lower court may prevent the Commission
from promptly investigating discrimination complaints.

Second, the Commission investigations must be confidential to protect both complainants
and respondents. By statute the Commission must keep the results of its investigations
confidential until after it has made a probable-cause determination and, if cause is found, has
scheduled conciliation. Specifically, the Commission must “retain as confidential all information
- - . obtained as a result of . . . a preliminary investigation.” R.C. 4112.05(B)(2). But under the
appeals cowrt’s interpretation of R.C. 4112.04B)(3)(b), a respondent could subpoena
investigative data at any time, confidentiality notwithstanding. And even if the respondent could
not subpoena the Commission’s investigative files directly, it could still subpoenarall the same
witnesses, subjecting them to the unwarranted double burden of complying with the
Commission’s and the respondent’s requests. The Commission’s subpoena rule, by contrast,
ensures this information remains confidential during the investigation, as R.C. 4112.05(B)(2)
requires, but through Ohio Adm. Code 4112-3-12(A) becomes available for the respondent’s

defense through the normal civil discovery process after the complaint is filed.?

. % As the Commission argued in the court below, these rules provide an adequate remedy at law,
making mandamus inappropriate.
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In short, the lower court’s reading of R.C. 4112.04(B)(3)(b} erodes the General Assembly’s
_intent that Commission invéstigations be quick, neutral and conﬁdeﬁtiai. Moreover, the
Commission’s subj;dgna rule does not “cléar[ly] COnﬂic ” with the subpoena statute, and the rule
is reasqnable; The'Cofnmission’s interpretation of its own statute and rule should be respected,
and the lower court referSed.

Appéellant Commission’s Prdnosjtiqn' of Law No. 2:

The Commission does not fail to engage in conciliation under R.C. 4112.05(B), and
consequently lose jurisdiction over a claim of unlawful discriminatory conduct, when in the
course of its investigation it refuses to issue a subpoena at respondent’s request.

A.  When the Commission has attempted conciliation, its jurisdiction to issue a complaint
is complete.

Failure to issue a subpoena on behalf of a respondent is irrelevant to conciliaﬁon, and does
not amount to a failure to engage in conciliation. Nor is an allegedly inadequate concﬁiaﬁon
effort a jurisdictional flaw. R.C. 4112.05(A) requires the Commission to “attempt, by informal
methods of conference, conciliation, and persuasion, to induce compliance with this chapter”
before issuing an administrative complamt to a respondent charged with unlawful discrimination.
The statute governing Commission procedures presumes that all discrimination charges will be
adjudicated if probable cause is found, but allows the Commission to “treat the charge involved
as being conciliated” and enter that disposition on its docket if, after the conciliation attempt, it is
“satisfied that any unlawful discriminatory practice will be eliminated.” R.C. 4112.05(B)(3).

In short, conciliation 1s intended to induce compliance with the law, not to settle a case.
Voiers Enterprises, Inc. v. Ohio Civ. Rights Comm’n (4th Dist. 2004), 156 Ohio App. 3d 195,
2004-Ohio-738, § 30 (“[Tlhe primary focus of thé conciliation proceedings is to eliminate the
alleged discriminatory practice, not necessarily to settle the existing dispute between the

complainant and respondent.”).
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This Court has rebuffed previous attempts to attack the adequacy of a conciliation effort or
the investigation preceding it, holding that an allegedly inadequate conciliation effort was not a
jurisdictional flaw. In-State Farm, the Commission assumed work on a pending EEOC charge
and advised State Farm that its offer during the EEOC’s conciliation was unacceptable. Stafe ex
rel. State Farm Mut. Auto. Ins. Co. v. Ohie Civil Rights Comm’n (1983), 6 Ohio St. 3d 426, 427.
The respondent made no new offer, so the Commission issued an administrative complaint. State
Farm then sued in. prohibition; alleging the Commission had not attempted conciliation. Id. at
427. But the Court .disagreed, noting that “the complamt alleged, and the record demonstrates,
that conciliation efforts were completed and unsuccessful.” Id. at 428. Critically for the present
case, the Court went on to explain that: “These arguments do not present a challenge to [the
Commission’s] jurisdiction, but rather, allege error as to the manner in which appellee conducted
its investigation . . . [issues that] are propetly raised on appeal . . . pursuant to R.C. 4112.06.” Id.

The Legion and the court below implicitly revive the unsuccessful arguments in State
Farm. As the court acknowledged, the Commission did make conciliation efforts, and those
efforts proved ﬁuitless. App. Op. 19 26-27. But the court held that conciliation failed because the
Commission monopolized the investigation, refusing to allow respondent to subpoena
“information that could have proven useful . . . during the conciltation phase.” ;d 9 63. As in
State Farm, however, claimed problems with the Commission’s conciliation efforts do not
negate its conciliation attempt and destroy its jurisdiction; rather, they are issues that can be
raised on appeal after the hearing.

The lower court’s decision also potentially opens the door to substantive scrutiny of the

Commission’s conciliation process. If a court can decide that conciliation is not “completed”

because the respondent could not subpoena information to present during the conciliation, it
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might aiso decide that the Commission did not properlj.r consider information the respondent did
present. Such scrutiny has already been rejected under: federal civil rights law, in which courts
give substantial deference to the EEOC’s decision to break off conciliation efforts and puréuc :
adjudication. See EEOC v. Optical Cable Corp. (W.D. Va. 2001), 169 F. Supp. 2d 539, -543I;
EEOC v. North Cent. Airlines (D. Minn. 1979), 475 F. Supp: 667, 669 (“[T}f some conciliation
efforts have occurred, substantial deference should be given fo the EEOC’s defermination that
[they] have failed.”). The Court should likewise reject that type of scrutiny under Ohio law.

The Legion does not dispute that the Commission attempted to conciliate this matter. Its
wish to issue subpoenas is irrelevant to the success or failure of that conciliation. The

Commission retains jurisdiction and should be allowed to proceed with adjudication.

B. A failed conciliatior does not preclude a successful settlement after discovery.

As explained above, conciliation is a setting for “informal methods of conference . . . and
persuasion.” R.C. 4112.05(B)}4). The focus of conciliation “is to eliminate the alleged
discriminatory practice, not necessarily to settle the existing dispute between the complainant
and the respondent.” Voiers Enterprises, 2004-Ohio-738, q 30. The process is informal and
confidential, akin to mediation, and nothing that is said or done during conciliation can be used
as evidence. R.C. 4112.05(BX5).

If the informal conference does not result in a conciliation agreement, a complaint is served
and the respondent can begin discovery and subpoena witnesses and evidence. As in a civil suit,
the administrative law judge ﬁormally will hold a pre-hearing conference to address procedural
issues. and the “possibility of settlement.” Ohio Adm. Code 4112-3-07(E)(1)(j). Accordingly, a
respondent can fully discover the evidence against it, and decide whether or not to settle, before

the charge proceeds to hearing, regardless of the success or failure of conciliation.
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C. Requiring the Commission to issue investigative subpoenas to respondents might
extinguish a complainant’s due process rights.

Finally, even assuming, arguendo, that R.C. 4112.04(B}3)(b) requires the Commission to

issue a subpoena on behalf of a respondent, dismissal for failure to issue the subpoena—exaétly

what the Twelfth District did here—violates the due process rights of the complainant. Once a =

state legislature confers a property interest on a citizen, it may not constitutionally deprive them
of this intcrést without appropriate procedural safeguards. Logan v. Zimmerman Brush Co.
(1982}, 455 1.S. 422. Specifically, the Logan Court determined that the cause of action of an
alleged victim of discrimination could not be terminated because the sfate agency, vested with
authority to enforce anti-discrimination law, failed to comply with a statutorily-mandated time
constraint. Id. at 434.

In Logan, the complainant filed a charge with the Illinois Commission, and a Commission
employee nadvertently scheduled the fact-finding conference five days past the statutory
deadline. The respondent employer filed in prohibition and the Illinois Supreme Court granted
the writ, finding the statute’s language mandatory and holding that the Commission’s failure to
comply with the statute deprived the Commission of jurisdiction. Zimmerman Brush Co. v. Fair
Emp. Practices Comm. (1980), 411 N.E. 2d 277, 282-83. The U.S. Supreme Court reversed. The
Court found Logan’s right to use the State’s adjudicatory procedure to be a property right
protected by the Fourteenth Amendment which could not be destroyed without due process.
Logan v. Zimmerman Brush Co., 455 U.S. at 429,

Other courts have followed the Logan reasoning. See Town of Johnston v. Ryan (R
1984), 485 A.2d 1248 (lower court violated Ryan’s due process rights by dismissing the case
when the Commission failed to initiate proceedings within a year) and West Virginia Human

Rights Comm’n v. Garretson (1996), 468 S.E. 2d 733 (state human rights commission’s non-
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C. Requiring the Commission to issue investigative subpoenas to respondents might
extingunish a complainant’s due process rights.

Finally, even assuming, arguendo, that R.C. 41.1_2‘04(3)(3')@). requires the Commission to
issue a subpoena on behalf of a respondent, dismissal for failure to issue the subpoena-—exactly
What the Twelfth District did here—violates the .dpe process rights of the complainant. Once a
state legislature confers a property interest on a citizen, it may not constitutionally deprive them
of this interest without appropriate procedural safeguards. Logan v Zimmerman Brush Co.
(1982), 455 U.8. 422, Specifically, the Logan Court determined th‘at the cause of action of an
alleged victim of discrimination could not be terminated because the state agency, vested with
authority to enforce anti-discrimination law, failed to coxﬁply with a statutorily-mandated time
constraint. /d. at 434.

In Logan, the complainant filed a charge with the Hlinois Commission, and a Commission
employee inadvertently scheduled the fact-finding conference five days past the statutory
deadline. The respondent employer filed in prohibition and the Illinois Supreine Court granted
the writ, finding the statute’s language mandatory and holding that the Commission’s failure to
:comply with the statute deprived the Commission of jurisdiction. Zimmerman Brush Co. v. Fair
Emp. Practices Comm. (1980), 411 N.E. 2d 277, 282-83. The U.S. Supreme Court reversed. The
Court found Logan’s right to use the State’s adjudicatory procedure to be a property right
protected by the Fourteenth Amendment-which could not be destroyed without due process.
Logan v. Zimmerman Brush Co., 455 U.S. at 429.

Other courts have followed the Logan reasoning. See Town of Johnston v. Ryan (R
1984), 485 A.2d 1248 (lower court violated Ryan’s due process rights by dismissing the case
when the Commission failed to initiﬁte proceedings within a year) and West Virginia Human

Rights Comm'n v. Garretson (1996), 468 S.E. 2d 733 (state human rights commission’s non-
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compliance with statute requiring complaints be filed within thirty days of election was not a
basis to' dismiss a valid discrimination complaint).

The analyses u.sed.by the Logan, Johnston and Garretson Courts are applicable in this case.
The General Assgmbly created the Ohio Laws Against Discrimination and vested di‘sc_,;rimination
victims, such as. the. .compléinant here, Carol Van | Slyke, ‘a property interest in having their
charges examined, and if necessary, adjudicated. If a case is dismissed because of the failure by .
the Commission, not the compla.inant,.to meet a statutory requirement, the complainant’s due
process rights will be violated.

Therefore, even if the Commission is required to issue investigatory subpoenas on behalf of
respondents, the Twelfth District’s dismissal of Carol Van Slyke’s case should be reversed.

CONCLUSION

For the foregoing reasons, the Court should reverse the decision of the court below.
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 LEGION POST 25, ST O c%f’?,g
Relgtor-Appellant, ' CASE NO. CA2006-01-006
JUDGMENT ENTRY
VG~

OKIO CIVIL RIGHTS COMMISSION and
JIM PETRO as Alty. General,

Respondents-Appeliess.

The assignment of etror propedy before this caurt having been ruled upon, itis
the order of this court that the judgment or final order appealed from be, and the same
hereby is, reversed and remanded to the trial court for further proceedings according fo
taw and consistent with the Opinion filed the same date as this Judgment Entry.

B is further ordered that a mandate be sent to the Fayette County Court of
Common Pleas for execution upon this judgment and that a certified copy of this
Judgment Entry shall constitute the mandate pursuant to App.R. 27.

Costs to be taxed in compliance with App.R. 24.

Steg ﬁ Powell, Pms‘gﬁg' udge
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IN THE COURT OF APPEALS
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STATE GF OHIO exrel. AMERICAN

L EGION POST 25, |
Relafor-Appeliant, - 'CASE NO. CA2606-01-006
| ) OPINION
S~ : 10’23!2006

OHIO CIVIL RIGHTS COMMISSION and
JIM PETRO as Atty. General,

Respnncients—Appellées. :

CIVIL APPEAL FROM FAYETTE COUNTY COURT OF COMMON PLEAS
Case No. 20050434CVC .

Kiger & Kiger Lawyers, James A. Kiger, 132 South Main Street, Washingion C. H., OH 43180,
for refator-appellant
- Jim Petro, Atforney General of Ohio, Stephanie Bostos Demers, 30 East Broad Street, 15th
Floor, Columbus, OH 43215-3428, Lor A. Anthony,1600 Carew' Tower 441 Vine Streat,
Cincinnati, OH 45202, for respundents—appeﬂees

POWELL, P

{51} Relaiorappellant, American Legion Post 25, appeals an order of the Fayetie
County Court of Common Pleas dismissing its action for mandamus, in which appellant
sought to compel respondents-appeilees, the Chic Civil Rights Corz{mission and Ohio
Attomey General Jim Petro, to issue a subpoena on behalf of appellant.”

a
»

1. We have sua sponte removed thie case from the eccelerated calendar.
' EXHIBIT
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{ﬂZ} On August 18 2005 Carol Van S!yke (hereinafter cumpialnanl"}, a former

employea of appeﬂant ﬁleda charge of dlscnm&wﬂanwﬂﬂhe Chio Civil Rights Commrseaon
(hereinaﬁer "the oomusswn"). Comp!ainant ai!eged that: she had been sexually harassed by
-.appem axewﬂve director, Dale Buﬂer and terminied in retaiiaﬂon for mmpl’aitﬁng about
the harassment. |

‘ {1[3} The commission notified appellant of the charge in a Ieﬁer. dated Augﬁst 18,
2005. Appellant responded by fling a position statementwith the commission on September
19, 2005, alleging that it had terminated complainant shorily after iearning she had been
previously convicted of & felohy, and fhét compiainant had filed the discrimination charges as.
- her own act of retaliation for being terminated.

{§4} ©On September 19 and 23, 2005, appellant sent Iétters 0 the commission,
requesting thatit issie a subpoena in its name to Adult Parole Authority Officer David Potter,
Appeliant requested that Officer Porter ‘provide it with all doctiments pestaining to

complainant's sentence in Arizona, the fransfer of her case to Ohio, and all documents
| pertaining to het parole or probation, including those related to any restrictions placed on her -
during her pamié or probation and the dates and length of her supervision, Appellant also

requested a subposna requiring Officer Porterto meet with i to discuss his conversations with

- Dale Butler.

{15} The commission denled appefiant's request tc:: issue a subpoena to Officer
Porter, advising appellant that the commission_wou!d not issue a subpoena on hehalf of a
party during the “investigative phase” of a discrimination charge, but only during the *hearing
process.” Thereafier, the commission did issue a s&bpoena to Cificer Porter, butonly as part
of its investigation pf complainanf's charges—not on appeliant's behaif. In response'. Officer
Porter provided the commission with information and statements that factored Into the

agency's decision-making process.. When appellant leamed of the existence of this
i © 2 -
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information, appefiant sought ic obtain itfromthe commission, but the:commilssion refused fo

sharé the information with appellant, relying on ceftain provisions in R.G. 4112.05(8).
g6} On Octolior 27, 2006, the cominissior issued a decision, finding that i was

-pmbgbjé“ that appellant engagedin an un‘léwful discnmmamry pracfice under RC 41 12'.92_

- when it ferminated compldinants -émpmant. ft’e comimiiesion scheduled fhe matter for

 concilation. | | -

{7} On December 15, 2005, the commission Issued a complaint and notice of

-"hearing to appellant, after failing fo resolve the matter through the informal methods of
conference, conciliation, and persuasion. The complaint stated, in pertinent part, that “the
Commission determined at its meeting on October é?, 2005, that it is probable that unlawful
discriminatory practices have been or are being perpetrated by [appellant] in violation of [R.C.]
4112.02{A) and {I)." :

{8} Whilethese adminishétive proceedings were pending, appellant, on October 26,
2005, fleda complaint in the Fayette County Coust of Common Pleas, seeking a peremptory
wiit of mandamus compelling the commission and Ohio Attorney General Jim Petro to
prepare and issue a subpoena to Officer Porler as requested in the letters appellant sent to
the mmnﬁssim. on Saptember 19 and 23, 2005.

{99} OnNovember 23, 2005, the commission moved o dismiss appeflant's complaint
pursuant to Civ.R, 12(5)(6), arguing that apbeliam had no clear legal right to have the
commission issue the requested subpoeﬁa; the commission had ne clear egal duty 1o issue
the subpoena; and appellant had an édequate remedy at law.

- {§10} On January 4, 2006, the tial court held a phong conference, permitiing the
parlies to make any additiona arguments they had regarding the case. Later that day, the
tnal court issued an entry ordering that appellant's complaint for a writ of mandamus be

dismissed on the grounds that appeliant had no clear legal right to the issuance of a
; .3
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subpoena during the commisslon's "investigatory phase,” the comnuss;on had no clearlegai

. duty fo issus the subpoena, and appeliant's "dlear remedy fies in the ongohg. administrative
pmeess tnc!ﬁdiﬁgfu!!’dismﬁery Aghts i the cusrrent 'fomal"complaim‘-'stage -

- {1[11} Appe]lant FOW appeals the trial murt‘smﬂerdismssmgﬂs wmplamtfara wrt of :
mandamus, raislng the following assignrent of error;

| 1442} “THE TRIAL COURT ERREI} TO THE PR"EJUDl_CE- OF APPELLANT AS.A

MATTER OF LAW WHEN IT FAILED TO ISSUE A F"REEMPTORY fsic] WRIT OF
MANDAMUS TO THE OHIO CiViL RIGHTS COMMISSION WHEN THE APPELEANT
ALLEGED THAT IT HAD NO ADEQUATE REMEDY ATLAWT

{§13} Before addressing the issues raised in appellant’s assignment of error, we need
o discuss briefly the nature of the two proceedings involved in this case: (1) adiscrimination
claim brought pursuant fo R.C. Ghapter 4112, and (2) an application for a writ of mandamus
brought pursuant to R.C. Chapter 2731.

{1{14} RC. 41 1?.05(8)(1 ) provides that "[alny person may file a charge with the
commission alleging that another person has engaged or is engaging In an unlawful
discriminatory praciice[.J rnc!udmg sexual harassment, see R.C. 4112.02(A), or retsliation for
complaining about an uniawful di scnminatory practice, see R.C. 41 J2. 02(1) The person who
files the charge is known as “the comp!amant" and the party against whom the charge is filed
is known as “the respondent” Ses, generally, R.C..4112.05(B).

{115} R.C.2731 01 states that "Imjandamus is a writ, issued in the name of the state
to an inferior tibunal, a corporaﬁaﬁ, board, or person, commanding the performance of an act
which the law specially enjoins as a duly resulting from an office, trust, or station.” R.C.
2731.04 allows & person {o petition for an application for the wiit of mandamus "in the name
of the state on the relation of ‘the person applying.” The parly that appiies for a writ of

mandamus is known as “the relator,” while the party against whom the writis sought is known
-4 '
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as"the respondent.” See, general!y, State exrel, ObJoAcademy of T;fah‘.awyem v. Sheward,
- 86 Ohio SL.3d 451, 1999-0hio-123
{118} Weare cancemedmatﬂueuse of the term ‘responden?’ maycause confusiorin
- thls case sirlce appeilant s "the respondent" ﬁarpurpeses cithe dzscﬁnﬂﬂhﬂon cialm, whlle'
the commlssmn is “the respendent‘ for purposes of the mandanmsaciion ‘i‘harefore, when
we use the term “respondent,” we will be careful-to speclfy which party to whom we are
referring. Whenhwe use the term responderrt" without specifically referring to sither party, we
will be using it simply as the term is used in Chapler 4‘!1201‘ the Ohio Revised dee or
Chapters 4112-1 and 4112-3 of the Ohio Adminisirative Code, of as the term is used in
mandarmus actions brought pursuant fo R.C. Chapter 2731. With that said, we now tum to
the merits of appellant’s assignment of error.

{§17} Appellant argues that the tial court erredin faiﬁné fo issue a peremptory writ of
mandamus to the commission, compelling it to issue the requested subpoena. Appellént's
assignment of emor and the commission's response fo if raise & number of issues that we
shall address in an order that facilitates our analysis.

{718} The first issue we must decide is whether the issues raised in this appeal are
moot. The commission argues appellant's request for a wnt of mandamus is now moot
because appei.!ant‘ has been entitled to have the commission Issue a subpoena on appellant's
behalf since December 15, 2005, which was thé day the commission issued a complaint
against appellant Consequently, the commission argues that fhis matier was moot even
before the trial court dismissed appellant's complaint. We disagree with this argument.

{119} "in & mandamus action, a writ will be denled when a qgest‘lon presented by the
relator becomes moot."” State ex rel. The Flain Deakr v. Ohio Dept of Ins., 80 Ghio S4.3d
513, 518, 1997-Ohio-75. A question becon;es rmoot “[wihere, prior to the renditios of a final

decision, an event occurs, without the fault of either party, which renders i imposs‘rble forthe
G- ‘
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coust to. grant effectual relief in & casel.I' Ohio Civ. Sarv. Emp. Assn., AFSCME, Local 11,
. AFL-CIO, v. Ohlo Dept. of Transp. (1935), 104 Ohio App:3d 340,343, When the lesues i a
casebemrnemootmamseshou!dbedisuﬂssed . | i :

{1[20} T&:ene is, hmever. a reoagnized exception to the moomess docmne forcases

- matpresentsssuesthatmmpable of repe&ﬁonbutwﬂl wnﬁnuauyevaderawew id., citing

James A. Kef!er, Inc. v. Flaherty (1991}, 74 Ohio App.Sd 788, 791. This case falis within that |
| . exception to thé mootness docirine.

| {121} The commission asserts thatit has no obligation under R.C. 4112.04(B)(3)b) fo
issue a subpoena on respondent's behalf untit ftie commission Issues a complaint against a
respondent, even though that section does not expressly impose such a limitation. Therefora
this issue is clearly "capable of repetition.” Flaherty, 74 Ohio App.3d at 791,

{922} Furthermore, this case, itself, demonstrates that ihe issue "will continually evade
review," id., Fwe aooeptme-oommission’s argument that the maiter has been rendsred moot
by its issuance of a complaint. By the time a hearing is held in the trial court on a RC.
Chapter 4112 respondent’s application for a writ of mandamus, made pursuant toR.C. 2731,
or by the tirne the respondent appeals a trial court’s denial of such a writ, the commission will
usually hai:e decided wheftier or not to bring a complaint against the R.C. Chapter 4112
respondent. If the commission chooses aofiobring a cbmplaint against the respondent, the
respondent will have no reason fo challenge the commission's position on the issue, and these
will be no opﬁommity for either a tial court or cowt of appeals to consider whether the
commission has a right to deny a respondent’s request for a subpoena until the commission
issues a complaint against the respondent.

{923} However, if the commission does choose fo bring a complaint against a
respondent, as it has against appellant in this case,_:;ﬂ"ne commission will then be able to amgue,

as it has In this case, that the issue has been rendered moot since the respondent will then
B
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_ have full discovery rights, :inciuding the right {o issue subpoenas, pursuant fo Ohio Adm.Code
4112-3-42(A) Once again, there Wil be no opportunity for efther a trial court o court of |
ap;jéalsidmrhvé_i_dei*v}hemérﬁ:e cenmiss!on has aright to denya respondent's requestfora
_subpoena until memmmissnon fesues a c'empfaint against the respondent.
| {524} The poﬁenhai unfaimess of this siuation stems from the fact that the
_commission s insisting that it has the righit fo issue subpoenas in furtherancs of ts proliminary
investigation of a complainant’s charge of discrimination, butis denying that same rightica
respondent who has a charge brought againstit, atleast intll the commission decides fo bring
a complaint against the respondent. However, this position appears {o run counter fo the
plain language in R.C. 4112.04(B)(3)(b), which states that a respondent has the right, upon
written applicafion, to have the commission isstie a subpoena in ifs name "o the same extent
and subject fo the same Emifations as subpoenas issued by the commission.”

{§25} Bynotallowlnga respondenfto requestthat the comrﬁission issue a subpoena

on the respondent’s behalf until the commission brings a complaint against the respondent,
the commission is placing resbbndents like appetliant at a distinct disadvantage, parficulasly
during thé conference, congiligtion, and peéuasim phase of the proceedings. As appefiant
noted in its brief:

{126} “[The commission] and [alppellant repeatedly communicated about reaching a
conciliation[;] however, jalppellant's couﬁsel informed {the commission}bfthe unethical nature
of advising his client to selile when fthe commission] had the upper hand because of its
Kknowledge of the contents of [Officer] Porter's file. Appeliant informed [the commission) that

congiliation was meaningless because of the unequa! playing field. [The commission] replied

2, Ohio Adm.Code 4112-3-12 states, in pertinent part: "{A) Rights of discovery, After issuance of a complaint
and receipt of the dommission's file by the commission's atrarmey, the comimission and respondent shall both
enjoy the same rights of discovery as are provided for in division (BY3) of section 4112.04 of thé Ravised Code,
and in rules 26 through 37, ‘Ohio Rules of Civil Procedure.™

3 T
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by mnﬂnumg {0 run the stohsory peﬁod of conciliztion.*

{B7 Aﬁar conchzding that iha inforrmal rnefhods of uonference, concifiation, and‘
pe:suaslon were fruktiess the conmuss:on, on Decembear 15, 20@5 fﬂed acomplaint agalfﬁt- :
appollant pursuart io R.C-441205(B)5). Having done 8o, the comrission claims tht the

‘jssue. of whether the commission can deny a respondent's raquest for a subpoena, made
- pursuantio R.C. 4112.04(B)(3)(b). is now moot. However, for the afore.menﬁonad-raaééns,
we conclude that this isste is not moot because itis an issus that is capable of repeition but
will continually evade review. See Flaherty, 74 Ohio App.3d &t 701,

{928} Inlight of the foregoing, we conclude fiat the issue of whather the commission
is eniitied to deny a respondent’s written application for & subpoena, pursuant to R.C.
4112.04(B)(3)b), untll & brings a complaint agamst the respondent, pursuant fo R.C.
4112.05(B)(5), did not become moct after the commission filed & complaint against appellant

- in'the administrative proceedings involving the discrimination dlaim.

{429} The second issue thatwe tust address concetns appellant's argument that the
trial court was required, pursuant fo R.C. 2731.10, to issue a writ of mandamus when the
cotmﬁission falled fo file an answer to its complaint seeking & wit of mandamus. We
disagree with this argument.

{730} When refief is applied for by a wiit of mandan{us pedition, a trial court may
respond in three ways: {1) allow the writ without notios, {2) grant an order requiring that the
respondent either perform the requested act or show cause why the a& should not ba
performed, or {3) require that notice of the pefition be given to tﬁe respondent and schedule a
hearing on the matter, Stafe ex rel. Mansfied v. Lowrey (C.P. 1964}, 3 Ohio Misc. 174, 177-
178, citing R.C. 2731.04. |

| {131} "When the right to require the performance of an act is clear and it is apparent

that no valid excuse can he given for not doing it, the court should allow a perempiory writ of
-8
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mandémus. !n all other cas_es,' an alterﬁaﬁve writ must first be fssued on the allowance of the
" eou, ora wdge thereof.” R.C. 2731 06
| {1}32} A peremptory wiit orders tha respundent to do the. act required while the
Aalternatwewnt requires the: respondenttn do the- act reqmred 616 Show cause whythe act s
' '-not, or should not, be. pérﬁarmed See waan v. Mdford{c P. 1993} 91 Ohio Misc 2d 215 |
218, |

{933} R.C. 2731.10, which is ;'elied upon by appellant, provides:

{934y "K no answer is made to an alternativé writ of mandamus, a peremptory
mandamus must ba allowed against the defendant.”

{135} "R.C. 2731. 10 establishes that the failure to answer an alfernative wiit is
grounds for the court to issue the requested writ of mandamus.” (Emphasis added.) Skafe ex
rel. Papp v. Noiton, 66 Ohio St.3d 162, 1993-Chio-104.

{§38} Inthis case, the trial court did notissue either a peremptory wiit of mandamus or
an alternative wilt of mandamus. instead, the trial court fellowed the third option listed in-R.C.
2731.04 and Lowrey, and required that notice of appellant's application for the writ of
mandamus be given o the resﬁnndent in the action, who, in this instance, was the
commission, and then scheduled the matter for hearing. See Lowrey, 3 Ohio Misc. at 177-
178 citing R.C. 2731.04. Therefare, contrary to what appel!ant says, R.C. 2731.10 has no
app!icaton jo this case.

- {37} The nextissue we must address is whether or not the trial court was correct in
dismissing appellant's mandarus action after finding that appellant failed to establish each of
ihe elements necessary to prevail in its mandamus action. |

{{38} in order for a writ of mandamus {o iséue, the refator must demonsirate that "(1)

he has a clear legal right to the relief prayed for, {2) the respondent has a clear legal duty to

-0-
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perl’orm the. acts, and (3) the relafor has no plain and adequate remedy i the ordinary course ..
of the -!aw" Stafe'ex rel. Westbmok v. Ghio GIVH Rights Comm. (1985), 17 Ohio St.3d 215. -
"ﬁieburden ofprovingﬁweseelments isonthe relaior idt. Furthenmra all three of these
e‘lemems st bemetmorder for the reiaborto prevaimthe mndamus acﬁon. Sfafe exrol
' Mchfh v OhroAdu!t Pamfe Atith., Cuyahoga Apep No. 8228?.2003—0!1!04 069, §¥5

{naa} In support oﬁts argument that i has & tlear legal right fo'have the commission
issue the subpoena it requested and that the commission has & diear legal dufy to issue i,
appellant refies on R.C. 4112.04(B)(3)(b), which states, in pertinent part:

{7140} "Upon wnritten application by a respondeni, the commission shafl Issue
. subpoenas in its name to the same extent and subject fo the same limitations as subpoenas
issued by the commission.”

{941} R.C. Chapter fﬁ 12 does not provide a formal definition of the term "respondent.”
However, R.C. 4112.04{A)(4) provides that {fthe commissiﬁn shall =* ka}dnpt. promuigate,
amend, and rescind ruies to eflectuate the provisions of this chapler and the policies and
practice of the co;ﬁmlssion in connection with this dhapter[.]” The Ohic Administrative Code
. defines the term “respondent,” when used in Chapter 4112 of the Ohio Revised Codé and
Chapters 4112-1 to 4112-3 of the Ohilo Administrative Code, as “a person against whom a
charge has been filed, or with respect to whom an investigation has been initiated by the
comrnission without a charge, or against whom a complaint has been issued.” Ohlo
Adm.Code 4112-1-01{N).

£142} The definition of "respondent” in Ohio Adm.Code 4112-1-01({N) comports with

3. The Ghio Supreme Court has stated that "Civ.R. 12(B)(6) dismissals [of mandamus actions] may be based on
‘merits’ issues such as the avellabliity of an adequate remedy in the ordinaty course of law. The applicable Civ.R.
12{B)}{6} stendard is whether, affer presuming the truth of all material faciual allegations in the' complaint and all
reasonable inferences therefrom in jrelator's] favor, it appears beyond deubt thet frelator] can prove no set of
facts warranting refief.* Siafe ex rel Hummel v. Sadier, 96 Ohlo SL3d B4, 87, %26, 2062-Ohio-3605, citing Taylor
v, London, 88 Chlo 5t.3d 137, 138, 2000-0hio-278, and Sfafe ex rel. Ed’wards v, Toledo Cify Schoo! Bd., of Edn.,
72 Ohio 81.3d 106, 108, ‘!995-0!‘H0«251

-10- 5
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tha usage of that térm in R.C. Chapter 4112. Ses, eg., R.C. 4142. as(a)(5) e the
‘mmmiss;on fails to aﬁed the elmmataon of an unlawiul discriminatory pracﬁee by irforma

- mekho&s of conferemce, oonciiiatmri and persuaslon *** the commission shai! issue’ and

| causew be served Gpon any persan, sneluding the respmdeniagainst whorh @ complainait
has ﬁled a charge ***, a compiafni ***"} (Emphasls ‘added.).” Thus;, appal!ant became a |
r'esprm‘dent for purposes of R.C. 4112.04B)3){(b) when complainant filed a charge of
discrimination against it on August 18, 2005. | |

{943 Appeliant asserts that the commisslon was ébﬁgated .under R.C,
4112,04BY3)(b) to issue a subpoena in its name o Officer Porter when appellant filed a
wiitten application for one on September 12 and 23, 2005, even though the commission had
not yet'issued a complaint against appeliant. We agree with this assertion.

{44} RC.41 f2.04(B){3}(b) provides that "[ulpon written application by a respondent,
the commission shall issue subpoenas in its name fo the same exfem‘ and subjectto the same
fimitations as subpoonas issued by the commission® (Emphasis added) R.C.
4112.04(B}3)(a) provides, in relevant part, that "[lhe commission *** may Issue subpoenas to
compel access to or the production of premises, records, documents, and other evidence or
possible sources of evidence of the appearance of individuals = to the same extent and
subject to the same limitations as would applyifthe sﬁbpoenas *** were issued or 'éerved in
aid of a civil action n a court of common pieas.”

{945} 1n this case, the commission issued a subpoena to Officer Porter for purposes of
ita preliminary investigation of complainant's charge, shortly after it had rejected appellant's
request, pursuant to R.C. 4112.04(B)(3)(b), to have the cormission issue a subpoena to
Officer Porter on appellant's.behalf. The commission was within in its rights to issue a
subpoena fo Officer Porter fpr purposes of its preliminary investigation of complainaﬁt's

charge. See R.C. 4112.04(B)(3)(a). However, appellant was within its rights to ask the
- 11-
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| cqmmi'ssion‘td issue a subpoena toOfﬁcer Poﬂer on appellanfs;behaﬁ, and the cominission
was obllgated fo issue that subpoena uponl appellent's writien application. See R.C.
4112.04(B)3)b). Consequéntly, we condluds that appelfant had & ciéat legal ight o have
;h the commismon fssue a-s®poéna’-zin is name_;ta.. Officer Porter upon appelianit's writeii
| application, and the commission-hada cleériegal'é!utg fo issue ihe sitbpoena. |
| {946} The commission argues that R.C. 4112'.04{5}'(3}(5) cannot he qonsfmed to -
provide pariies ke appellariiwith "a blank cheék.énﬁulng it {0 a subpoena at anylime during
the adrﬁinistraﬁve process and conferring a duty upon the commission io issﬁe a subpoena
anytime one Is requested.” The commission asseris that pariies like appellant are enftitied to
have the commission ssue a subpoena in its name only affer it has Issued a complaint
against the parly, pursuant fo R.C. 4112.05(B)(5).

- {47} Insupport of this assertion, the commission relies primarily on Ohio Adm. Code
4112-3-13(B), which, the commission asserts, was promulgated pursuant to the language in
R.C. 4112.04(BX3) a:imoﬁzing fhe commission "to make rides as to the issuance of
subpoenas by individual commissioners,” Ohio Adm.Code 4112-3-13(B} states, in pettinent
part, that"[sjubpoenas shall be issued upon receipt of a written request from a respondemt =+
which identifies the ¢ase caption and complaint numbed,J"

{948} The commission points ouizéhat at the time appellant requested a subpoena for

Officer Porter, thefe -:was no complaint ntmnber in the case §Ince it had notf vet filed 2

complaint against appellant Consequently, the commission argues that a parly, ltke

appellant, cannot seck a subpoena through Ohic Adm. Code 4412-3-13(B) "unless and unti

an administrative complaint is issued[]" and, therefore, that a parly is not eﬁﬁﬂed foa

" subpoena and the comfnission has no duty o igsue a subpoena until aftér a compiaint has
been issued.” We disagres with this argument.

{149} initiily, it appears that the commission promulgated Ohlo Adm,Code 4112-3-
-12-
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13(B) pursuant to the authoﬁty granted foit by R.C. 411.2.04{:&){4), rather than by the
aforementioned janguage in R.C. 41 1_2.04(3){3).‘ Nevertheless, an administrative ruleissted
pursuant to statutory authority "has the foros, of faw” only It s not unrsasoniable and does
not conflict with a statute covering the same subjectmatter State exrel. Colebrozze v.Nall,
Lime &_s:égg Co., 66 Ohlo 5134 377, 362, 1994-Ohio-466. | |
| {950} In thisl case, bhiﬂ Adﬁ.(:ude 4412-3-1 S{B),' which requires that a respondent's
- writien request for a subpoena ldentjfy the case caption and complaint number, conflicts with
R.C. 4112.04(B){3Xb), which granis respondenis, like appellant, the right to have the
commission issue subpoenas, upon written application, "o the same extentand subjectto the
same limitations as subpoenas issued by the commission.” Since the commission is entitled
to issue subpoenas prior {0 filing a compleint against a respondent, see F{.C.Aﬁ 12.04(B)(3)a),
ﬂien réspondenis are entitled {o have the cotmmissioh issue such subposnas on their behalf.
See R.C. 4112.04(8)(3Kb).

{151} A= a resuit, Ohio Adm.Code 4112-3-1 ?;{B}, at least in the context of this case,
does not have the “force of law,” Natl, Lime & Slone Co., 68 Ohio Sf.3d at 382, and that
provision of the Ohic Administrative Code cannot be used as a justification for ignoring
appellant's rights under R.C. 4112.04{B)3)(b).

{952} This same analysis applies fo Ohic Adm.Code 4112-3-12{A}, which provides
that “fajfter issuance of a complaint and receipt of the commission's file by the commission’s

attornsy, the commission aﬁd respondent shall both enjoy the same rights of discovery as are

4, The tanguage in R.C. 4112.04(B){3), authorizing the commission "to make rules as io e issuance of
subpoenas by individual commissioners]]" appears to be fhe statulory authority upon which Ohlo Adm.Code
4112-3-13(A} is based, not 4112-3-13{B). The key language in this part of R.C. 4112.04{B)(3) is “Individual
commissioners.” Chio Adm.Code 4112-3-13(A) conitzins fules reganding the issuance of subpoenas by individual
commissionars, see id, ("A commissioner may issue a subpoenatn ™), whereas Ohio Adm.Code 4112-3-13 (B}
contains rules regarding the Issuance.of subpoenas by the commission, as awhole, upona respondent's request.
Thus, i appears that Ohlo Adm.Code 4112-3-13(B) was promulgated pursuent to R.C. 4112.04(A){4), not RC.
4112.04(B)}(3), a5 the cornmission conlends.
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prc’:vﬁed for in division (B}3) of section 4112.04 oftﬁ'e Revised Code, and in rules 26 tl'lrough
37, "Ohlo Rules of Cvl Procedure.™ This provision of the adminisirative code “hzs the foroe
of laW‘me:fit is not unreasonable and ﬂoas notmnﬁ;ct with a stah:temvemg tha same
sub]ectmatﬁer Nad. Ume&SioneCo 88 OhioSt3d at 382, -

{1;53} 1 hiis ease, OhIO ﬁdm(:ode 41 12—3-12{A) conflicts with R:C.4112 G4{B){3){b} -'
sinae R.C.4112. 04(B)(3}(b}glants r%pondenﬁ: the right, uponwntten applicahon i havethe
commission Issug subpoenas on the respondents® behatf, "o the same extent and subjectto
the same limitations as subpoenas issued by the oummissioni;}" whe}eas. Ohio Adm.Coﬁa
4112:3-12(A) indicates Tat respondents like appeflant will not "enjoy thie same rights of
discovery as are proﬁded' in R.C. 4112.04(B)(3}, and in Civ.R. 26 through 37, untll affer a
complaint és issued and the comimission's atiorey receives the commission's file. Because
these limitations are not contalned in R.C. 4112.04(B)(3){b}, Ohio Adm.Code 44 12-3-12(A), at
least in the context of this case, does not have the force of law, see Nafl, Lime & Siorie Co.,
68 Ohio St3d at 382, and that provision of the administrative code cannot be used as a
justification for ignoring appeflant's rights under R.C. 4112.04(B){3)(b).

B4 T!_ze eommissit;m argues that appellant is siill not entitied fo a writ of mandamus
because appeflant has or had several adequate remedies af faw that it has chosen not to
pursué. We disagree with this argument.

{155} "Mandamus will notissue if thers is a plain and-adequate remedy inthe ordinary
course of law." Stale ex rel. Uniled Aulo., Asrospace & Agricuftural Implement Workers of
Am, v. Bur. Of Workers' Comp., 108 Ohlo 5.3d 432, 2006-Ohio-1327, 154, citing Sfale ex rel.
Ross v. State, 102 Ohio St.3d 73, 2004-Ohio-1827, 15, and R.C. 2731.05. "The altemative
must be complete, beneficial, and speedyin order to constitute an adequate remedy at law.™
State ex rel. United Atito., Asrospace & Agricultural implement Workers of Am. v. Bur. of

Workers' Comp., 8t §54, quoting Stafe ex rel. Ulimann v. Hayes, 103 Ohio St 3d 4085, 2004
-14-
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Ohio-5469, 5. |
{1{56} The mmmlssion argues that "Hihe most obvious and complete refmedy is
{a}ppetlant's wnen‘l entrﬂement oa subpoena aﬂerﬂ:e [c]omm&sslon issued its [cemp!amt ot
' December 15 20085; }" addmg t!'rat'[a]ppeﬂant cah [now] avall Itsslfofall thetoolsof discovery
purstiaht toiOh:a Adrn. Code] 41‘]2-3-‘1 2." The eommissnn alsa argues that. appeﬂanimuld
‘ihave.- requested the commission to rem_nsidar.-rts probabie-cause determination inthe'case, |
and that appellant "s#ill has the opporfunity to resoive the underlying dlaim through eoniclliation
or _setﬂement and will continue fo have this opportunity unt-il the administrative hearing
commences.”
| {§57} However, none of the alfemative remedies proposed by the commission provide
appshiant with complete or adequate remedy. Aswe have stated, when complainani filed a
discrimination charge againé’t appellant, .appellant became a "respondent” for purposes of
R.C. 4112.04(B)}{3){(b), and thus became entitled to have the pcmmission isstie a subpoena
on appellant’s behaif fo the same extent and subject to the same limitations as subpoenas
issued by the commission. The purpose behind R.C. 4112.04(B)(3)b) is to place
respondents on a equal footing with the commisston once a charge of discrimination has been
filed against the respondent. | '
{158} All of the altemative remadies proposed by the commission fall {0 place
apbellant on an equal footing with it, as required by R.C. 4112.04(B)3)(b). instead, those
' proposed remedies merely ratify the commission’s position that respondents fike appeﬂaﬁt are
not entitted 1o have the comrission issue a subpoena on the respondent’s behalf untif the
commission chooses to file a complaint against the respondent. However, that position is
cdnh'ary fo the plain language in R.C. 411 12.04{3)(3)(!3).
{§i59} By giving respondents the nght to have the commission issue subpoenas on

their behalf to the same extent and subject to the same iimstauons as subpoenas issued by
A5 - :
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. me'énmmission,nc. 4112.04(B)3)(b) aliows a respondent to regquiest a subpoena before a
' complaint hés been'brought-a;'iainst K. Addmonaﬂy it aflows respondenis tb kave the
' -comnussmnksuesubpoenas onﬂw!r behaifbeioreﬁue mnciﬁahon phase oftha proceedings
beginsr, ﬂ\erebyplaung them on &% equai iaoﬁng wim the oomnusslon during that phase of
ﬂneproceedmgs. The comm&ssmn‘s ‘proposed aﬁemaﬂve reimdies do not offer: respondeﬁts
: the safne advanbge, but, instéad, forces thento aceept the commission's unwilﬂngness to
combly with its duties under R.C. 4112.04BX3)b).

- {960} Under these circumstances, we conclude that appeliant does not have an.
adequate remedy at law. Because (1) appellant had ‘a clear legal right 1o have the
commission Issue a subpoena on appellant's behalf, (2) the commission had a clear legal
duty fo issue the subpoena, and {3} appellant does not have an adequate remedy in {he
ordinary course of the Taw, we conclude that the trial court erred in dismissing appellant's
mandamus acfion pursuant to Civ.R. 12(B)(6).

{]]61} We also conclude that by refusing fo issue thé subpoena tequested by

- appellant, the commission falled to éngage in a “qomp!eted attempt” {o eliminate unlawiul

discriminatory practices by conference, conciliation or persuasion before iésdihg acomplaint

against appsiiant, thereby divesting itself of jurisdiclion t issue such a complaint against

appellant. |

{562} "Pursuant to R.C. 4112.05(B), a complefed and unsuccessful attempt by the

Ohio Civit Rights Cormmission to eliminate uplawful discﬁmlnatory.'pradices by conference,

conciiation or persuasion is a jurisdictional prerequisite to the Issuance of a complaint by the ..

commissionf.]" Stafe exrel. Republic Steel Cotp., v. Ohio Civil Rights Comim. (1975), 44 Ohio
St.2d 178, syllabus. '

{ﬁsig} Appellent was enfiled, pursuant to RC. 41412.04(B)(3)b), td have the

commission issue a subpoena to Officer Porfer on appellant's behalf, even before the
: -16-
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" commission fled a complaint against appellant, just as the commission, iself, was enfitied to.

issue asubboem to Ofﬁcer Porter. -see'R.c 4112 D4B)(3)a). By having the commission

mue a subpoena to Oﬂ’icer Porter. appellant vaay haveleamed mfmmation that could have -

provan usefui t appeilant dunng the coneiﬁaﬁon phase of these proceedmgs
R M However; by refusmg to issue the requested subpoeaa the mm!ssicm and
, appeﬂant were not placed on an eﬁuai foofmg for purposes of the mncﬁ:aﬁon phase of the

proceedings. Because the commissson was able fo subpoena Officer Porter, but appellant-
Was not, the commission had an unfair advantage against appeliant, oontrar'y o RC. -

41 12.04(B)3)(bY's explicit mandate requiring the commission, "upon writien application by a
respondent, *** [to} issue subpoenas in its name fo the same extent and subject to the same
limitations as subposnas issued by the commission.” id |

{1165} Under these circumstances, we conclude that the commission failed fo engage
in"a completed *** attemnpt ~** fo eliminate unlawfut discriminatory practices by conference,
conciliation or persuasion],]” and, therefore, ﬂie mrﬁnﬁssion lacked jurisdiction fo issue a
complaint against appellant. Repub!fc Stee! Comp., 44 Ohioc SL2d at syllabus.

{566} Thefinalissuewe must address concemns the commission's requestin ifs rep!y
to appellant’s brief that we dismiss Ohio Attorney General Jim Petro as a party to this action
on the grounds that R.C. 4112.10 requires the atiomney gereral of this state to act as counse!
for -the Ohio Civil Rights Commission, and that appeilant, without citing any authority in
support, "is essentially suing an attomey for an afleged violation by the clien.” While we are
not unsympathetic to this argument, we conciude that it is not properly before us.

{1673 App.R, 3(C)(1) states, in pertinent part: _

{168} "A person who intends to defend a judgment o order aﬁainst an appeal taken
by an appellant and who also seeks fo change the judgment or order*** shall file a nofice of

cross appeal within the time allowed by App.R. 4." (Emphasis added.)
: 17 -
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{969} In its January 4, 2006 order dismissing appeliarﬁs mandamus action, the trial
 court mm disicsed appellants action against the commission, but falled to expressly
- dism:ss appe&ani‘s acton againstthe atbamey general Whi!e that may have beenwhatﬂwe '
sl oourt intended, thet is noiwrlatﬂ';eha}cauﬂdld By teduesiivg that s court dismiss
ftie attamey genaral as a paity fo appellani‘s mandamus ac’aan, the aammisslm Is imﬂyz |
acknowladging:that the trial coust fafied to dismiss the. attorhey general as a parly to
: appeﬂént‘s mandamus action. ' | _
{170} Furthermore, by requesting that this court dismiss the aftomey general as a
party to appeflanf's mandamus action, the commission i essentially seeking *to change the
= order” from which the appeal has been taken. App.R. 3{C)(1). Consequently, the
commission needed to file 2 cross appeal in order to accomplish that cbjective. Id.
Nevertheless, after this case is remanded, the commission and the atborney general will,
again, be able to request that ihe attorney ganeral be dismissed as a party o this action on
the grol.mds set forth in their appaiiate brief.
{W‘I} in light of the foregoing, appeliant's assignment of ertor is sustained.
 {§72} The triai courts judgment is reversed, and this cause is remanded fo the trial
cowst for further proceedings consistert with this opinion. ‘

WAL SH and YOUNG, JJ., concuy.

This opinion or decision is subject to further editing by the Supreme Court of
Ohio's Reporter of Decisions. Parlies interested in viewing the finai reported
version are advised to visit the Ohio Supreme Courf's web site at:
hitp/fwww.sconet.state oh.usiROD/documents!. Final versions of decisions
are akso available on the Twelith District's web site at:

. hfp :tfwww;twem.courts.staie.ohlus!sea;ch.asg .
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