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EXPLANATION OF WHY THIS CASE
IS AN APPEAL AS OF RIGHT

This matter originated as a mandamus action in the Court of Appeals for the Tenth
Appellate District of Ohio, and is therefore an appeal of right pursuant to Supreme Court Rule II,
Sec.1{A)(1).

STATEMENT OF THE CASE AND FACTS

This case arises from a mandamus action originating in the Court of Appeals for the
Tenth Appellate District of Ohio whereby Appellant Michael Schlotman sought a writ of
mandamus ordering Appellee the Industrial Commission of Ohio to vacate an order to the extent
that it denied him temporary total disability compensation. The findings of fact set forth in the
memorandum decision rendered January 30, 2007 and entered by the Court of Appeals for the
Tenth Appeliate District on February 1, 2007 accurately state the facts of this matter. Appellant,
who had an allowed workers’ compensation claim, filed for a closed period of temporary total
disability benefits (June 8, 1999, the date of his original injury, through July 13, 2002) by C-84
application with a supporting report prepared by his treating physician, Dr. George DI Griffin,
M.D. (Record No. 18908D19). The court of appeals denied the writ of mandamus and therefore
claimant’s request for temporary total disability benefits by concluding that Dr. Griffin’s July 7,
2003 retrospective medical opinion did not constitute “some evidence” upon which the Industrial
Commuission could rely, because Dr. Griffin did not identify the “previous medical records” he
referred to in his report (Record No. 19348C06). Appellant believes that Dr. Griffin’s report of
~ July 7, 2003 was in fact “some evidence” and that the Industrial Commission erred by not

relying upon same to award the requested benefits.



ARGUMENT IN SUPPORT OF PROPOSITION OF LAW

Proposition of Law No. 1: A retrospective medical opinion which states that a

claimant’s past medical records were reviewed to reach its conclusion is “some

evidence” which may be relied upon by the Industrial Commission in making a

claim determination.

It is well established that “any award of temporary total disability compensation must be
supported by some evidence establishing that a temporary total condition precludes the return to
the former position of employment”. State ex rel. Wallace v. Industrial Commission (1979), 57
Ohio St. 2¢ 55, 11 00 39 216, 386 NE 2™ 1109; State ex rel. Lampkins v. Dayton Malleable
Company (1989), 45 Ohio St. 3914, 542 NE 2d 1105, at 1108. The concept of “some evidence”
has been further refined, particularly when considering medical opinion reports which are not
based on examinations performed contemporancously with a claimed period of disability
(referred to as “retrospective” opinions), to require certain guidelines for such opinions to be
“some evidence” upon which the Industrial Commission may rely. “We find it imperative, for
example, that the doctor review all of the relevant medical evidence generated prior to that time”.
State ex rel. Bowie v. Greater Regional Transit Authority (1996), 75 Ohio St. 3d 458, 663 N.E.2d
926.

Here, Dr. Griffin’s report of July 7, 2003 filed in support of Appellant’s request for
temporary total disability benefits stat.ed: (Record No. 18908D19)

“I have reviewed Michael Schlotman’s previous medical records and based upon

these medical records and my personal evaluation, and ongoing treatment of this
patient, it is my opinion to a reasonable degree of medical certainty that Michael
Schlotman has been disabled since 7 June 1999.”

The Court of Appeals herein held that because Dr. Griffin did not specifically identify

those “previous medical records” referred to in his report, the standard set forth in Bowie for the



acceptance of a retrospective medical opinion was not met and therefore Dr. Griffin’s July 17,
2003 letter did not constitute “some evidence” upon which the Industrial Commussion could rely.
(Record No. 19348C06)

The Court of Appeals misinterpreted both the holding and import of Bowie, making this
an appropriate matter for the Court to review. Bowie did not require that a reviewing doctor
specifically identify or enunciate which medical records were or were not relied upon in making
a determination, rsound reasoning considering the massive amounts of medical records that are
generated even from minor injuries. Bowie simply held that a reviewing doctor must review “all
of the relevant medical evidence generated prior to that time”. fd at 462, 663 N.E.2d at 929. In
this instance, Dr. Griffin’s report stated that he had done just that: “I have reviewed Michael
Schlotman’s previous medical records”. (Record No. 19348D19)

As the Industrial Commission and Court of Appeals herein specifically found that Dr.
Gnffin’s retrospective medical opinion of July 7, 2003 did not constitute “some evidence” upon
which the commission could rely, yet under the Bowie standard it did constitute “some
evidence”, Appellant asks that the Court remand this matter to the Industrial Commission of
Ohio with an order that it consider Dr. Griffin’s July 7, 2003 retrospective medical opinion as
“some evidence” in support of claimant’s application for a closed period of temporary total

disability compensation.



CONCLUSION
Wherefore, for all of the foregoing reasons, Appellant prays that the court remand this
matter to the Industrial Commission of Ohio with an Order that it consider Dr. George DJ

Griffin’s July 7, 2003 report and opinion “some evidence” of Appellant’s disability.

Respectfully submitted,

YTl

Howard D. Cade III (0040187)
BECKER & CADE

526 Wards Comer Rd., Ste. A
Loveland, Ohio 45140

(513) 683-2252, ex. 143

(513) 683-2257 (fax)

E-mail: cade@fuse.net
Attomey for Appellant,
Michael Schlotman

CERTIFICATE OF SERVICE

I hereby certify that a copy of the foregoing was served upon Andrew J. Alatis, Assistant
Attorney Gen?r 150 E. Gay Street, 22™ Floor, Columbus, Ohio 43215-0395, by regular U.S.

mail this day of , 2007. % %

Howard D. Cade III
Attorney for Appellant
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Notice of Appeal of Apoellant Michael Schlotman

Appellant Michael Schlotman hereby gives notice of hi-s appeal to the Supreme Court of
Ohio from the judgment of the Franklin County Court of Appeals, Tenth Appellate District,
entered in Court of Appeals Case No. 05AP-1076 on February 1, 2007, a copy of which is
attached hereto and filed herewith. Y

This appeal is of right as the underlying matter, a mandamus action, originated in the

Court of Appeals for the Tenth Appellate District.

U —

Howard D. Cade II1

COUNSEL FOR APPELLANT
MICHAEL SCHLOTMAN

Clertificate of Service

I hereby certify that a copy of this Notice of Appeal was served upon Andrew J. Alatis,
Assistant Attorney General, Workers’ Compensation Sectipp, 150 E. Gay Street, 22 Floor,
Columbus, Ohio 43215-0395 by regular U.S. mail this _/

day of March, 2007.

Howard D. Clade 11T

COUNSEL FOR APPELLANT
MICHAEL SCHLOTMAN
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IN THE COURT OF APPEALS OF OHIO  FRAHI 11
TENTH APPELLATE DISTRICT 2T FEB -1 gy o
State of Ohio ex rel, Michael Schiotman,

Relatqr,

V. : _ No. 05AP-1076

Industrial Commission of Ohio and : (REGULAR CALENDAR)
3 Rivers Custom Contractors,

Respondents.

JUDGMENT ENTRY

For the reasons stated in the memorandum decision of this court rendered
herein on January 30, 2007, the decision of the magistrate is approved and adopted by
the court as its own, with exception to the defect in the magistrate’s eleventh finding of
fact as noted in our decision. It is the judgment and order of this court that the
requested writ of mandamus is denied. Costs are assessed against relator.

Within three (3} days from the filing hereof, the clerk of this court is 'hereby
ordered to serve upon all parties not in default for failure to appear notice of this

judgment and its date of entry upon the journal.

Judge Charies 'RJ Petree

Judge Lisa L. Sadler, P.J.

/

/ ,
f?ﬂ@%hCF ¥@ é

A

Judge William A. Klatt




APPENDIX C

IN THE COURT OF APPEALS OF OHIO

TENTH APPELLATE DISTRICT

State of Ohio ex rel. Michael Schiotman,
Relator,
V. : No. 05AP-1078

Industrial Commission of Ohio and : (REGULAR CALENDAR)
3 Rivers Custom Contractors,

Respondehts.

~

MEMORANDUM DECISION

Rendered on January 30, 2007

Becker & Cade, and Howard D. Cade, Ilf, for relator.

Marc Dann, Attorney General, and Andrew J. Afafis, for
respondent Industrial Commission of Chio.

IN MANDAMUS

PETREE, J.
{1} Relator, Michael Schlotman, seeks a writ of mandamus ordering
respondent Industrial Commission of Ohio ("commission") to vacate an order to the extent

that it denies him temporary fotal disability ("TTD") compensation for a closed petiod of
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June 8, 1989, through July 13, 2002, and to enter an amended order granting TTD
éompensation for that closed ‘periodﬁ

{2} Pursuant to former Loc. R. 12(M) of the Tenth District Court of Apbea]s,
this court appointed a magistrate without [imitation of powers specified in former Civ.R.
53(C) to consider relator's cauée of action.? The magistrate examined the evidence and
issued a decision, wherein he made findings of fact and conclusions of law. (Atiached as |
Appendix A) In his decision, the magistrate recommended denial of relator's request for
a writ of mandamus. |

{13} No party has filed objections to the magistrate's decision.® See, generally,
Civ.R. 53(D)(3)(b). |

[f4} Based upon our independent review, we find a defect on the face of the
magisirate's decision conceming the magistrate's eleventh ﬁnding of fact. In his eEe‘.;'enth
finding of fact, the magisfrate states that a hearing was held on August 14, 2003, before a
district hearing officer. According o the evidence, however, the hearing before the district
hearing officer was held on August 4, 2003, not on August 14, 2003.

{§5} Finding no other defect or error of law on the face of the magistrate's

decision, we adopt the magisirate's decision as our own, including the magistrate's

! According to relator's complaint, relator seeks a writ of mandamus ardering the commission fo vacate its
order denying TTD compensation for ihe pericd of June 7, 1899, fo April 14, 2003, and to award TTD
compensation for this period. Alternatively, relator seeks a writ of mandarmus remanding the matter to the
commission for further hearing. However, relafor was awarded TTD compensation from June 14, 2002,
through September B, 2003. Relator was denied TTD compensa‘uon from June B8, 19399, through July 13,
2002.

? Since the matter was referred to the magistrate, the Local Rules of the Tenth District Court of Appeals and
Civ.R 53 were amended, effective May 1, 2008, and July 1, 2006, respectively.

* According to our review of the record, respondent 3 Rivers Custom Contractors was not successfully
served with relator's complaint.
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findings of fact, except as previously indicated, and the magistrate's conclusions of law.

See, generally, Civ.R. 53(D)(4)(c). In accordance with the magistrate's recommendation,

we deny relator's request for a writ of mandamus.
Wit denied.

SADLER, P.J., and KLATT, J., concur.
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APPENDIX A
IN THE COURT OF APPEALS OF QHIO

TENTH APPELLATE DISTRICT

State of _O'hio ex rel. Michae! Schiotman,
Relator,
V. : No. 05AP-1076

industrial Commission of Ohio and : (REGULAR CALENDAR)
3 Rivers Custom Contractors,

Respondents,

MAGISTRATE'S DECISION’

Renderad on September 20, 2006

Becker & Cade, and Howard D. Cade, Ill, for relator.

Jim Petro, Aftorney General, and Andrew J. A

_ . y Gene ., Alatis, for
respondent Industrial Commission of Ohic.” - & ™ 7 77

IN MANDAMUS
{63 in this original action, relator, Michael Schiotman, requests a writ of
mandamus ordering respondent Industrial Commission of Ohio ("commission") to vacate
its order to the extent that it denies him tempo;“éry total 'disab'iiity ("TTD" compensation
for the closed period June 8, 1999 through July 13, 2002, and to enter an amended order

granting TTD compensation for that closed period.
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Findings of Fact:

{7} 1. On June 7, 1999, relator sustained a lumbar fracture and forehead
laceration when he fell from a roof.
{8} 2. On the date of injury, relator was employed by 3 Rivers Custom
Confractors which was apparently a sole proprietorship owned and operated by relator.
{12} 3. On June 10, 1899, three days after the injury, relator filed an appiicaﬁon
for workers' compensation benefits on a form published by the Chio Bureau of Workers'
Compensation ("bureau”). The form is captioned "First Report of Injury, Occupational
Disease or Death" and is sometimes referred to as the "FROI-1." On the FROI-1, "L1
fracturefforehead laceration" was listed as the diagnosis. On the form, relator stated that
he had fallen ten to 15 feet frb_m a roof on June 7, 1999.
‘ {g10} 4. On July 8, 1999, ihe bureau issued an order denying the aliowance of
the claim for the reason that:
The injured worker is not covered by Ohio Workers
compensation because the employee is a sole proprietor/

partner who has not elected to have coverage for him or
herself on the date of injury.

This decision is based on: No C116 cioverage at the time of
" injury. The injured worker is the owner.

{11} 5. Ultimately, foliowing an R.C. 4123.512 appeal to the Hamilton County
Court of Commeoen Pleas, relator obtained a judgment on August 12, 2002, granting him
the right to participate fqr "fllumbar fracture (L-1) and forehead laceration."

_{‘}[12} 6. On September 25, 2002, the commi'ssion,‘through one of its staff
hearing ofiicers ("SHO"), mailed an order recognizing relator's right to participate based

upon the judgment entry of the common pleas court.
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{13} 7. Eariier, on June 14, 2002, relator was first examined by George D.J.
Griffin, [, M.D. On that date, Dr. Griffin wrote:

HISTORY: The patlent is a 47 year old male who is seen for
consultation for an injury he sustained at work on 7 June
1999. He had a house truss fall on him fracturing four lumbar
vertebrae. He had surgery in June 1899 by Dr. Dagano at

- LLC. It was an anterior approach at the level of his stomach.
They removed 1/2 of the tenth rib and puit in a spine wire that
poked ouf the stomach. He said that the emergency room
cut it off and now he has two loose wires floating inside him.
Since the emergency room visit a year ago when they pulled
the wire, he has gotien local "swelling" which is an apparent
hernia. He also treated with Dr. Rosenthal also from U.C. He
has complaints of constant pain in the front of his abdomen
and around his ribs where the surgery was done. He has
some complaints of back pain. His pain is increased with
bending, stooping, lifting, sitfing, standing, and waiking. He
gets severe local pain possibly at the T10 level with any
vaisalva maneuvers. The pain starts at the top of his hermia
area and radiates down the T10 nerve root distribution. He
has dull aching pain in his back that is nearly constant.

* k *

PHYSICAL EXAMINATION: LUMBAR SPINE: The patient is
unsteady getting up secondary to pain in his side, industrial
injury and fusion. The patient ambulates bearing 100% of the
weight on both lower extremities. There is no evidence of
any muscle weakness or muscle wasting on examination
today. There is 5+ muscie strength in the flexor and extensor
muscle groups of both lower extremities. Sensation is intact
to light touch over both lower extremities. The patient has a
flat back on examination today. Range of motion of the
spine: flexion 35 degrees, extension § degrees, right and left
lateral bending 20 degrees each. There is a scar over the left
anterior groin to the left posterior rib cage. There is bilateral
paraspinous muscle fenderness but no paraspinous muscle
spasm. There is no veriebral tenderness on examination
today. Straight leg raising sign is pdsitive at 90 degrees
bilaterally. Deep tendon reflexes are +1 at the knees and +1
at the ankles.

* R %
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IMPRESSION: Lumbar fracture, (805.4). Incisional hernia
and neuroma secondary fo surgery.

OPINION: It is my medical opihion, to a reasonable degree
of medical certainty, that the patient needs pain
management and further evaluation of his lumbar spine
residual injury.

[q14} 8. Relator returned to Dr. Giriffin's office for examinations on August 28,
2002, September 4 2002, December 18, 2002 and January 20, 2003. Dr. Griffin's office
notes for each visit are contained in the record.

{15} 9. On January 28, 2003, Dr. Griffin completed form C-84 on which he
certified a periocd of TTD beginning June 7, 1999 fo an estimated return-io-work date of
April 14, 2003. On the C-84, Dr. Griffin lists January 20, 2003 as the date of last
examination. Apparently, the C-84 was filed on January 28, 2003..

{916} The C-84 form asks tﬁ;—zl exar_hir;iné physician whether the injury has
reached maximum medical improvement ("MMI"). In response, Dr. Griffin marked the
"yes” box and listed October 8, 2002 as the MMI date. In subsequent C-84s, Dr. Griffin
extended the estimated return-to-work date.

{917} 10. On May 14 2003, relator moved for TTD compensatlon Relator
moved the commission to order the bureau io "pay" Dr Grn‘f“ in's C 84 dated January 28,
2003.

{a12} 11. Following an August 14, 2003 hearing, a district hearing officer ("DHO")
issued an order granting relator's motion in part. The DHO's order states:

The District Hearing Officer orders that ‘temporary total
disability compensation be  paid from 06/14/2002 to
08/04/2003 and to continue based upon the medical
. evidence of Dr. Griffin who finds injured worker unable to

perform his prior job due to this claim. The District Hearing
Officer does not award temporary total disability compensa-
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{119}
{§20}

{21}

stating:

tion from 06/08/1999 to 06/13/2002 due to the lack of
certification of disability and or request for temperary total
disability compensation prior fo this date by a medical
doctor.

This order is based on the reports of Dr. University Hospital
06/29/1999 and George Griffin 3" [sic].

12. Relator administratively appealed the DHO's order of August 14, 2003.
13. On July 7, 2003, Dr. Griffin wrote:

I have reviewed Michael Schlotman's previous medical
records ard based upon these medical records and my
personal evaluation, and ongeing treatment of this patient; i
is my opinion to a reasonable degree of medical certainty
that Michael Schiotman has been disabled since 7 June
1999.

14. Following a September 8, 2003 hearing, an SHO issued an order

The order of the District Hearing Officer, from the hearing
dated 08/04/2003, is modified to the foliowing extent.

The Staff Hearing Officer finds that the injured worker has
been unable fo return to and perform the duties of his former
position of employment beginning 06/14/2002 as a result of
the allowed conditions in the claim. Therefore, the injured
waorker is awarded Temporary Total Disability Compensation
for the period 08/14/2002 through 09/08/2003.

The Staff Hearing Officer finds that Dr. Griffin, the injured
worker's treating physician has indicated on numerous C-84
forms that the injured worker has reached Maximum Medical
Improvement effective 10/08/2002. The Staff Hearing Officer
finds that such indication is in conflict with his completion of
the disabiiity date on the same form, wherein he provides
dates for the injured worker's "temporary total" disability.

The Staff Hearing Officer finds that the injured werker has
reached Maximum Medical Improvement considering the
allowed conditions in the claim based on Dr. Griffin's notation
on numerous C-84 forms fo that effect. Therefore Temporary
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Total Disability Compensation is terminated on that basis
effective the date of this hearing, 09/08/2003.

The Staff Hearing Officer denies the injured worker's request
for Temporary Total Disabiiity Compensation for the period
06/08/1899 through 7/13/2002. The Staff Hearing Officer
finds that the Industrial Commission is without jurisdiction to
consider a reguest for compensation prior to two years
before the date of its request. The Staff Hearing Officer finds
that the request for Temporary Total Disability Compensa-
tion was first made on a C-84 form filed 01/8/2003.
Accordingly, the Industrial Commission has no jurisdiction to
consider the request for compensation priof to 01/28/2001.
The Staff Hearing Officer further finds that the injured worker
was not under the care of Dr. Grifiin for the period
01/28/2001 through 086/13/2002. Accordingly, the Staff
Hearing Officer finds that there is no supporting medical
evidence of the injured worker's disability for the period
01/28/2001 through 06/13/2002.

This order is based on the medical records and reports of Dr.
Griffin.

{§22} 1&6. On October 11, 2003, another SHO mailed an crder refusing ;e!ator‘g
administrative appeal from the SHOQ's order of‘ September .8, 2003.

{923} 16. On October 11, 2005, refator, Michael Schiotman, filed this mandamus
action.

Conclusions of Law:

{fiz4} The main issue is whether the commission abused its discretion in denying
TTD compensation for the closed perfod June 8, 1999 through July 13, 2002. This closed
period begins the day following the industrial injury and ends the day prior fo Dr. Griffin's
initial examination.

{J25} The commission awarded TTD compensation beginning July 14, 2002, the
date of Dr. Griffin's initial examination. The commission's award of TTD compensation

beginning July 14, 2002, is not at issue in this action.
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{§26} Because there was no medical evidence upon which the commission could
rely to support an award of TID compensation for any period prior to July 14, 2002, it is
_ the magistrate's deciéion that this court deny refator's request lfor a writ of mandamus, as
more fully explained below.
{927} State ex rel. Bowie v. Greater Regional Transit Auth. (1996), 75 Ohio St.3d
458, is dispositive.
1§28} In Bowie, the commission denied the claimant's request for TiD
compensation based in part on a report from Dr. Katz who examined the claimant on
July 12, 1990, aimost seven months after the industrial injury. In his report, Dr, Katz
opined that the claimant "should [nof] have been out of work at any time after” the date of
injury. Id. at 459. Dr. Kaiz's retrospective opinion was based upon emergency room
records on the date of injury and his examination of the claimant.
{29} Concerned that Dr. Katz had not reviewed the repdrts of the claimant's
treating chiropr.actor, Dr. McFadden, the Bowie court wrote:’
** * In this instance, the conspicuous reference to the emer-
gency room reports coupled with the equally conspicuous
lack of reference to Dr. McFadden's reports suggests to us
that Dr. Katz may have overlooked the latter.

Id. at 460. |

1430} The Bowre court issued a writ of mandamus returning the cause io the
coemmission for its further consideration of the compensation réquest after removal of Dr.
Katz's report from further evidentiary consideration. The Bowie court explains the law that
underpins its decision:

There are parallels between an examining doctor who offers
a retroactive opinion and a doctor who renders an opinion as
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to a claimant's current status without examination. The
evidentiary acceptability of the latier is long-settled, having
been equated fo an expert's response to a hypothetical
question. State ex rel. Wallace v. Indus. Comm. (1979), 57
Ohio St.2d 55 * * *;, Stafe ex rel. Hughes v. Goodyear Tire &
Rubber Co. (1986), 26 Ohio St.3d 71 * * *; Stafe ex rel.
Lampkins v. Dayfon Malleable, Inc. (1989), 45 Ohio St.3d
14{.] ® AR

As in the case of a non-examining physician, however,

certain safeguards must apply when dealing with a report

that is not based on an examination done contempor-

aneously with the claimed period of disability. We find it

imperative, for example, that the doctor review all of the

relevant medical evidence generated prior to that time. * * *
Id. at 460.

{7131} Here, Dr. Griffin's July 7, 2003 retrospective opinion that relator has been
disabled since the date of injury.is based upon unidentified "previous medical records."
Given that the records allegedly reviewed by Dr. Giriffin are unidentified, the Bowie
standard for acceptance of the retrospective opinion has not been met. Thus, Dr. Griffin's
July 7, 2003 retrospective medical opinion does not constitute some evidence upon which
the commission could rely. See State ex rel. Wiight v. Indus. Comm., Franklin App. No.
O5AP-669, 2006-OChio-2535.

{732} Perhaps it can be said that the SHO's order of September 8, 2003,
suggests that the SHO was unaware that an examining physician can render a valid
retrospective opinion as to disability if the Bowie standard is met. The SHO's order states
in part:

* ** The Staff Hearing Officer further finds that the injured
worker was not under the care of Dr. Griffin for the period

01/28/2001° through 06/13/2002. Accordingly, the Staff
Hearing Officer finds that there is no supporting medical
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evidence of the injured worker's disability for the period
01/28/2001 through 06/13/2002.

{33} Even if the SHO failed fo recognize the law set forth in Bowie, and thus
rejected Dr, Griffin's July 7, 2003 report for the wrong reasbn, there is no cause fo issue a
writ of mandamus. Again, regardiess of the SHO's reasons for rejecting Dr. Griffin's July
7, 2003 report, the report clearly cannot constituie evidence under Bowie.

{§i34} The magistrate further notes that the commission found that it lacked
jurisdiction under R.C. 4123.52 to award TTD compensation for the perod prior fo
January 8, 2001.

{§35} R.C. 4123.52 states in part: "[TJhe commission shali not make any
modification, change, finding, or award which shall award compen_sation for a back period
in excess of two years prior o the date of filing application therefor."

{436} The commission determined that relator filed the "application” when he filed
th;e C-84 on January 28, 2003. Thus, the commission determihed that it had no
jurisdiction under R.C. 4123.52 to award compensation prior to January 28, 2001.

{437} Here, relator claims that the commission abused ifs discretion by failing fo
view his FROI-1 filed on June 10, 1998 as his "application” for TID compenéa%ion.
Relator cites no cases to support his claim.

{138} Nevertheless, the commission here, citing Stale ex rel. General Refractories
Co. v. indus. Comm. (1989), 44 Ohio $t.3d 82, argues that the FROI-1 cannot be viewed
as an application for TTD compensation.

{§39} [n the magistrate's view, this court need not determine whether the
commission abused it discretion in failing to determine that the FROI-1 constitutes the

R.C. 4123.52 "application" for TTD compensation. Even if the commission is incorrect in
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holding that the "application” was filed on January 28, 2003 rather than on June 10, 1999,
there is, as explained above, no medical evidence of TTD upon which the cormmission
can rely to award TTD compensation during the period prior to January 28, 2001. Thus,
the jurisdictional issue under R.C. 4123.52 is rendered moot by relator's failure to submit
medical evidence upon which the commission could rely for the period at issue under
R.C. 4123.52.

{J40} Accordingly, for all the above reasons, it is the magistrate's deciéion that

this court deny relator's request for a writ of mandamus.

1s1 Kenneth YW, Macke
KENNETH W. MACKE
. MAGISTRATE . . .
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