IN THE SUPREME COURT OF OHIO

JEFFREY L. PRICE

Appellant

v.
STATE OF OHIO

Appellee.

Supreme Court Case
No. 2006-1689

On Appeal from the
Montgomery County
Court of Appeals,

- Second Appellate District

Court of Appeals
Case No. 21370

REPLY BRIEF OF APPELLANT, JEFFREY L. PRICE

Michael B. Miller (0079305) (COUNSEL OF RECORD)

2233 Miamisburg-Centerviile Rd.
Dayton, Ohio 45459

(937) 434-2885 _

Fax No. (937) 434-8439
mbmillerlaw@hotmail.com

‘COUNSEL FOR APPELLANT, JEFFREY L. PRICE

Mathias H. Heck, Jr.

Montgomery County Prosecuting Attorney

Johnna Shia (0067685} (COUNSEL OF RECORD)
Assistant Prosecuting Attorney

Montgomery County Prosecutor’s Office
Appellate Division

Dayton-Montgomery County Courts Building

P.0. Box 972, 301 W. Third St., 5™ Floor

Dayton, Chio 45422

(937) 225-4117

COUNSEL FOR APPELLEE, STATE OF OHIO

MAY 22 2007

MARCIA J. MENGEL, GLERK

SUPREME COURT OF OHIN




"TABLE OF AUTHORITIES

ARGUMENT

TABLE OF CONTENTS

Appellant’s Response to State’s Response to Propositions of Law No. I and II;

A SUBSEQUENT DIVORCE DECREE PARENTING
TIME ORDER MODIFIES A PRIOR-ISSUED CPO
ORDER TO THE EXTENT THAT THE TWO ORDERS

CONTRADICT

Appellant’s Response to State’s Response to Proposition of Law No. HI:

THE LATER VISITATION ORDER, AS DIRECTED,
REQUIRED CONTACT TO OCCUR AND TO THE
EXTENT THAT CONTACT OCCURRED, IT DID NOT
VIOLATE THE APPLICABLE PORTIONS OF THE CPO

Appellant’s Response to State’s Response to Proposition of Law No. IV:

PRICE’S CONVICTION IS NOT SUPPORTED BY THE
MANIFEST WEIGHT OF THE EVIDENCE

CONCLUSION

CERTIFICATE OF SERVICE

APPENDIX
Page

Opinion of the Montgomery County Court of Appeals (July 28, 2006)

Appendix




TABLE OF AUTHORITIES
CASES:
State v. Frazier, 158 Ohio App.3d 407, 2004-Ohio-4516

CONSTITUTIONAL PROVISIONS; STATUTES:

R.C. 3113 (E)(3)(b)

i

1,3




ARGUMENT

Appellant’s Response to State’s Response to Propositions of Law No. I and II: _

A SUBSEQUENT DIVORCE DECREE PARENTING

TIME ORDER MODIFIES A PRIOR-ISSUED CPO

ORDER TO THE EXTENT THAT THE TWO ORDERS

CONTRADICT

The State alleges that the concept of the Civil Protection Order (CPO) only
temporarily allocates parental rights and responsibilities until later modified by a domestic
relations court is misapplied via the case law. However, the Ohio Reviséd Code (O.R.C.),
specifically section 3113.3 I(E)(B)(bj, directs that a CPO only govemg matters of child
visitation and custody to the exteﬁt that no other court action, such as divorce, ét_;herwise
allocates parental rights and responsibilities for care of children so as to terminate the related
sections of the CPO. The Code section specifically provides for the termination of temporary-
parenting time orders “on the date that a court in an action for divorﬁe, dissolution of
marriage, or legal separation brought by the petitioner of respondent issues an order allocating
parental rights and responsibilities fof the care of children.” Id. The Code section is clear and
is applicable to the present facts. CPO directives for child visitation and/or custody terminater
upon issuance of a later divorce decree.

Initialiy, in the present case, a CPO was ordered suspending Mr. Price’s
visitation rights; however, the later Divorce Decree specifically granted visitation rights, thus
superseding the then-terminated CPO. |

The State elects to interpret the Domestic Relations Court’s later Divorce
Decree visitation order, “at the Mother’s discretion,” to mean that it was exblusively Ms. Price
who was allowed to make contact to structure visits “as had been the par1;ies’ practice for
many years.” [Appeliee’s Brief, p. 5] This is not the intended or a practical interpretatiqn.
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First, there was no evidence submitted fo show that the past pattern of
visitation between Mr. Price and his son was exclusively initiated by Ms._Price. Rather, the
evidence simply revealed that visits had been accomplished for ovér a four year period. [Trial
Transcript (TT), pp. 23-25] Second, to interpret the Court’s clear grént of visitation to Mr.
Price to mean that it was completely up to Ms. Price to communicate regarding visitation is to
make the order completely devoid of any right granted in Mr. Price. This could not have been
the Court’s intent.

For example, what if Mr. Price changed his mailing address or phone number?
Surely the Court’s intention in such cases would not be for Mr. Price to forever lose contact
with his son. What if visitation has been scheduled and the v.isiting parent has a medical
emergency and is going to have to reschedule? Under this interpretation, there is no way to
convey that message. The day-to-day interpretation of these orders is not a tidy concept
revolving in a vacuum. Rather, these orders govern the day-to-day lives of many parents and
play out multiple times a week or even each day.

The State further sets forth that after the Divorce Decree granted Mr. Price
visitation with his son and he followed that order for nearly four years, the CPO étill
prohibited him from contacting }_ﬁs son. [See Appellee’s Brief at p. 5] Clearly, this cannot be
the case, as the later Court issﬁing the Divorce Decree granted visitation with the minor child
to Mr. Price. As previously set fdrth, the CPO only governs the iséues of child custody and
visitation unless and until a later action, such as divorce,-temiinates the prior order. In this
case, the CPO order for visitation was terminated.

The additional directive called for by the State likewise cannot be so. The State
concludes that “a “no contact’ prder will always survive a subsequent visitation order.”
[Appellee’s Brief, p. 5] This notlonly contradicts the language of the Revised Code; it also
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contradicts the Second District Court of Appeal’s view of the State’s own position in this case
when it. held in its majority opinion that “the State concedes the CPO visitation order was
superceded [sic] by the divorce decree provisions pursuént to R.C. 3113.31 (E)(3)(b).” |
(Appx., 4). |

Contrary fo the interpretation of the State, the language of the Divorce Decree
in this matter did modify the terms of the once governing CPO. If the Court issuing the
Divorce Decree intended for Mr. Price, as the State insists, to further petition the court for
visitation, it wouldn’t have issued a functionally hollow visitation order for Mr. Price. The
intention was for Mr. Price, like he had for four years, to have visitation and to communicate
to exercise it. Further, Mr. Price was followinQ that very directive when he left messages for

his son. Mr. Price did not violate the CPQ.

Appellant’s Response to State’s Response to Proposition of Law No. IH:

THE LATER VISITATION ORDER, AS DIRECTED,

REQUIRED CONTACT TO OCCUR AND TO THE

EXTENT THAT CONTACT OCCURRED, IT DID NOT

VIOLATE THE APPLICABLE PORTIONS OF THE CPO

As set forth above, Mr. Price could not have violated the “no contact” portion
of the CPQO because the later-issued Divorce Decree implicitly required such contact to carry
out the Order. Therefore, to violate the CPO, Mr. Price’s contact would have had to extend
outside the bounds of general contact restriction and into the category of communication of a
threatening nature, and the like, outlined in the CPO language.

The State sets forth an interpretation of a fictional domestic violence witness impacted

by communication. [See Appellee’s Brief at p. 7] The problem with the emotional impact the

State sets forth is that they were never the emotions or sentiments experienced by the witness

in the case at bar. Mr. Price’s guilt should not be determined based on some derived impact
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hié actions or words may have had on some fictional victim. Rather, Mr. Price, and every
citizen for that matter, is entitled to be punished for the impact, if any, his or her actions
actually had ona victim. In this actual case, the complaining witness testified regarding the
messages as follows:

“Q.  And there’s nothing harassing about the phone calls; is that right?

“A. Yes,ma'am.” (TT, p. 32)

Therefore, the “mistake” that the State alleges being made regarding the
content of the messages must not haye only been that of Mr. Price and Judge Donovan, but
also the complaining witness herself, as she specifically testified that the messages ieft were
not harassing.

The State attempts to analogize the present facts to those of the well-known

Frazier case which placed a family housecat at the center of a CPO dispute when it was the

directed recipient of a mailed letter. State v. Frazier, 158 Ohio App.3d 407, 2004-Ohio-451 6
We should spare drawing compafisons between an eight-year-old child and a housecat, even
as domesticated as such é feliﬁe may be, regarding communications in and around a CPO.
Suffice it to differentiate the two, in this case a later Domestic Relations Court saw fit to
Speciﬁcally address, retain jurisdiction over, and grant visitation between Mr. P;'ice and his
son. As mentioned, this later order superseded the CPO. Mr. Price’s communications were not
at odds with his governing orders and a four-year pattern of permitted conduct between the
parties. This case, being addressed by this honorable Court, involves much more than a

“transparent ruse” like that of the Frazier case. Id. In addition, contrary to the facts in Frazier,

there is no evidence to suggest that these calls were an attempt to defy an order or cause
emotional distress. See Id. First, the communications were in an effort to fulfill, not defy, a
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very specific order and, second, the complaining witniess, by her own admission, was placed
in no distress.

As aresult, Mr. Price did not violate the CPO.

Appellant’s Response to State’s Response to Proposition of Law No. IV:

PRICE’S CONVICTION IS NOT SUPPORTED BY THE
MANIFEST WEIGHT OF THE EVIDENCE

The finding of the jury of Mr, Price having violated the CPO was against the
manifest weight of evidence presented.

The State insists that the evidence presented at trial proved beyond a
reasonable doubt that Mr. Price acted with “heedless indifference to the consequences” and
“perversely disregard[ed] a known risk that his conduct is likely to cause a certain result or is
likely to Be of a certain nature.” [Appellee’s Brief, p. 9] The Sizate supports this conclusion by
alleging a nurﬁber of unsupported conclusions of fact. First, the State alleges that Mr. Price
could have been held in violation of the CPO for coming within 500 feet of Ms. Price. Yet,
there was no evidence presented that Mr. Price ever set foot near the residence. Next, the State
alleges that Mr. Price leaving the messages of lové for his son could have been “found to be
harassment.” Id. Yet, as set forth above, the complaining witness testified in complete
contradiction to such a claim. [TT, p. 32]

Instead, the actual evidence presented at trial revealed that Ms.-Price thought
that she could use the CPO directive of no contact and the Divorce Decree order for visitation
at her discretion interchangeably at her whim against Mr. Price. [TT, p. 32] Further, the jury
had for supporting evidence the testimony. of the responding law enforcement officers who
admitted that they only reviewed the CPO (the only document pfesented by Ms. Price at the

35




time) and had no knowledge of the Divorce Decree visitation order when they approved
charges. [TT, pp. 51 and.52 ] Finally, the State concludes by statiﬁg that “Price knew if he
wanted visitations, he had to petition the Court, not Ms. Price.” [Appellee’s Brief, p. 10] Mr.
Price had no need to petitiqn the Court bec;ause' he had already been granted visitation and had
visited with his son in accordaﬁce with that Order for four years.

Giving proper deference to the perspective of the initial trier of faéi:, the
conclusion remains that the finding of the jury was against manifest weight of the evidence.

CONCLUSION

'In response to the State's arguments, Justice Donovan’s opinion in her dissent
that “a serious injustice would oceur in affirming this felony conviction based upon a review
of all the facts and circumstances before us” still rings true. (Appx. 7) Therefore, we
respectfully request this Court to hold that, on the facts presented, Mr. Price did not violate
the CPO in his quest to continue to be a part of his son’s li‘fe.r

Respe lly submitted,

M1chae1 B\ Miller

~Attorney for Appellant Jeffrey L. Price
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BROGAN, J.

Jefirey Price appeals from his conviction of violating a protection order (second

offense) after a jury trial.

THE COURT OF APPEALS OF OHIO -
SECOND APPELLATE DISTRICT
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The facts underlying the appeal are set out in the parties’ briefs and are notin’
dispute. |

Catherine and Jéﬁrey Price were married in 1998 and one child, Justin, was
borne of their marriage. In 2000, the Pri.ces began having mérriage difficulties and
Catherine obtained a civil protection order from the Montgomery County Common
Pleas Court, Domestic Relétions. Divisiﬁn. Jeffrey was ordEred to stay away from his
family. He was_ordered to refrain from contacting them. Jeffrey's visitation rights with
Justin were suspended until he engaged in regular counseling for his bi-polar disorder
and took medication. The CPO was to remain in full force for five years, except with
regards to Jeffrey's parental responsibi!ities,-such as support and visitation orders.

| In April 2001, the Prices were divorced and the decree provided that Jeffrey's

visitation privileges with Justin “shall be at the Mother's discretion.” The court invited
Price fo seek.more extensive visitation once he complefed the Court’s parenting
seminar. Afterthé Prices were divorced, Catherine permitted Jeffrey to visit with Justin
on a regular basis for nearly four years until Justin began exhibiting v'iolent‘ tendencies
after visits with Jeffrey.. Céthérine last permitted her son to visit with his father in
December 2004. |

Between April 11, 2005 and April 13, 2005, Appellant Jeffrey Price contacted
his ex-wife, Catherine Price, by telephone, and [eft' several messages on her digital
answering machine. The messages were: “Check your front door.” “I love you, Justin,
talk to you later.” 1 love you, Justin.” And “Justin, 1 love you. I’Ilrse.e you on.your
birthday.” Justin is the couple’s son, who Was. seven years old at the time. After

checking the front door, Ms. Price found an Easter Basket for Justin. Ms. Price called

THE COURT OF APPEALS OF QHID
SECOND APPELLATE DISTRICT
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the police and reported that Mr. Price had violated a civi protectlon order by contacting

her. Ms. Prtce explained that she considered this contact harassment because there
were ho plans for Price to see Justin on his birthday. Officer Clinton Price of the |
Kettering Police Department (no relction to the parties) COntacted_the defendant and
asked him if he had made-the phone calls in question. Initiaily, the defendant denied
making the calls but then admitted doing so. The défendant told Officer Price he was
drunk for one of the cailc and the others were made coneerning his son's birthday. (T.
48.) Officer Price said the defendant told him he made the calls because he had
observed his son standing at.a bus siop with no windows open in‘hils ex-spause’s
home where she could observe her son’s safety. (T. 49.) |

In his first assignment, Jeffrey argues that thre trial court erred in convicting him
of vio[atiné the ciyii protection order (CPO) because thé pertinent sections of the order
had been terminated by the subsequent divorce decree. He points to R.C. 3113.31
(E)(3)(b) which provides in pertinent part:

“(b} Subject to the limitation on the duration of an ofder or agreement set forth
in division (E)(3){(a) of this éection, any order under division V(E)(‘I)(d) of this section
shall termincte on the date t_hat é courtin an action for divorcé, dissolution of marriage,
or legal separation brought by the petitioner or respondent issues an order allocating
parental rights and responsibilities for the care of children or on the date that ajuvenile
court in an ac‘_[ion brought by the petitioner or respondent i-ssues an order awarding
legal custody of minor children.” |

Appellant argues that the "no contact” order in the CPO was not violated

because the divorce decree implied contact with his former wife and child was

THE COURT OF APPEALS OF OHIO
SECOND APPELLATE DISTRICT
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necesséry for visitation to take p!acé at his former wife's discretion. The State
concedes the CPO visitation Order'was superceded by the divorce decree provisiqns
pursuant to R.C. 3113.31(E)(3)(b), but the no-contact order for any other reason was
not modified and was in effect at the time of the incident. |

We agree with the State's argument. The defendant’s contact with his former
spouse by te[ephohe did not Concﬁem visitation. Ms. Price had cut off the defendant’s
'visitafion privileges in June of 2004. Ms. Price had not arranged for the defendant to
see his son on his son’s birthday. The no contact order in the CPO Was in full force
and effect at the time of the defendént’s phone calls. The divorce decree did not
éxhres_é[y qr-impliediy permit the defendant to contact his former spouse in violation
of the civil protection order. The first assignment of error is Overruled.

In his second assignment, Price contends hé was justified in contacting his son
out of “nécessi_ty." Price arg'ue's-th at- part o_fAthe reason he left phone 'm.essag-eé for his
son was his concern for his son's persohal safety. The State argues we should reject
this assignment bécause the defendant did not raise this defense at his trial.

R.C. 2901..05 is a general statute applicable to all chargeable offensés and
creates in all cases a right to the affirmative defense of necessity as justification for
violation of a statute, if such affirmative defense can be established. Elements of
defense of necessity. aré as follows: (1). harm must be committed under pressure of |
physical or natural force, rather than hu-ma.n. force; (2) harrﬁ sought to be avoided is
greater than, or -at least equal to that sought to be prevented by the faw defining
offense charged; (S)Vacior reasonably believes at moment fhat his act isnecessa_ry and

is designed to avoid the greater harm; (4) actor must be without fault in bringing about '-

THE COURT OF APPEALS OF OHIO
SECOND APPELLATE DISTRICT
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situation; and (5) harm threatened must be imminent, leaving no aiternative by which
to avoid the greater harm. State v. Harkness (1991), 75 Ohio App.3d 7, 598 N.E.2d
836; State v. Melchoir (1978}, 56 Ohio St.2d 15, 381 N.E.2d 195; City of Dayton v.
Gigandet (1992), 83 Ohio App.3d 886, 615 N.E.2d 1131; State v. lPrincé (1991), 71
Ohio App.3d 694, 595 N.E.2d 376. Pursuant to R.C. 2901.05(A), “the burden of going
forward with the evidence of an affirmative defense, and thé burden of proof, by a
preponderance of the evidence, for an affirmative defense, is upon the accused.”

It is noteworthy that the defendant did not request a jury instruction on the
defense of necessity nor did he argue in his final argument that he had established
such a defense. _

The Clefmont County Court of Appeals has held that a jury instruction on the J
defense of necessity was not warranted where a defendant charged with telephone
harassment repeatedly called her former husbénd at his work number after being -
warned repeatedly not to do so unless it was a genuine emergéncy involving the
children, simply because the defendant felt the calls were necessary. State v. Gibbs,
134 Ohio App.3d 247. |

| None of the fdur phone m'ességes left by the defendant refated to his son’s
safety. The second assighment of error must be Overruled.,

In his last assignment, Price again argues thét since thé final divorce decree
authorized him to have visitation with his son “at his wife’s disc_retion,” the decree
necessarily supercedes the no contact provisions of the civil protection order. We
agree the decree authorized the deféndant to respond fo visitation arrangements

authorized by Ms. Price. It did not authorize other contacts unrelated to arranged

THE COURT OF APPEALS OF OHIO
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visitation permitted at the discretion of Ms. Price. The third assignment of error is
Overruled. The Judgment of the trial court is Afiirmed.

WOLFF, J., concurs.

DONOVAN;. J., dissenting:
| disagree. The divorce decree’s grant of visitation at appellaht’s former wife's
discretibn not only permitted contact between Price and hris son, Justin, but also
nécessitated communication between Price and his former wife. For four years,
| appellant was visiting his child and contacting his former wife, all ostensibly in direct
contravention of the CPO. If this is true, then therlanguage of the latter divorce decree
permitting visita_tion is a complete nu!iity since appellant was to have “no contact” with
Jusﬁn or his former wife due to the unmodified language in line 6 of the CPO.
| As a result of clearly conflicting orders issued by the Domestic Re!étions Court,
Price’s legal rights and duties were not clearly deﬁned.‘ Price’s ability to communicate
with his former wife in order to visit with his son was left to her every whim. Infact, she

acknowledged on cross-examination the inconsistency between the orders as

evidenced by this exchange.

“Q. So the protection ordér as you undefst-ood it said that your ex-husband
could not visit with ydur son, Correct?

“A. Yes, ma’am.

“Q. And yet you were allowing his visitation; is that correct also?

"A. Yes, ma'am.-

THE COURT OF AFPEALS OF OHIO
SECOND APPELLATE DISTRICT
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“Q. You called the police because Jeff left _these messages saying that hé loves
his son; is that -right? | |

“A. Yes, ma'am. |

Q. And did you also think the protection order was in your diécretion?

“A. Yes, ma’am.-, |

“Q. So you thought that if you Wan-ted to use _the protectidn order one day, then

you could call the pdlice, but if you wanted to have him visit, then that would be okay,

too?

“A. Yes, ma'am.”

I recbgnize that the CPO was initially issued for the prqtection of Price’s son and
his former wife, however, | am unable fo ﬁnid that sentiments of love, an Easter basket
and a hope to see a cﬁifd on his birthday éonstit_ute a \_/iolatioh of the_: CPO issued in
2000. Tﬁe clear language of the CPO states Price “shall not abuse a famil& or
household member by harming, attempting to harm, threatening, molesting, following,
* stalking, bothering, hai;aé.sing, annoying, contacting .or forcing sexual i;e:lations upon
them.” The contact admitted here can hardly-be deemed abusé or harassment. In
fact, Price’s former wife acknowledged on cross that the balls Were not harassing in

this exchange:

“Q. And theré’s nothing harassing about the phone calls; is that right?

“A. Yes, ma‘am.” | |

| am convinced after reviewing the record that a sérious injustiée would occur
in affirming this felony conviction based upon a review of all the facts and

circumstances before us. Not only do the contacts herein fall far short of harassment

THE COURT OF APPEALS OF OHIO
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and abuse, but equity weighs heavily in Price’s favor as well. Aristotle deﬁnéd equity
as “a better source of justide, ‘which corrects legal justice where the latter errs through

being expressed in a universal form and not taking account of particular cases.”

Ethics, book 5, c. 10. | would reverse.

...........
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