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2007 Ohio 878, e; 2007 OhloApp. LF.X1S787, m*

State of Ohio, Appellee v, Albart Qullntl, Appellant

Court of Appeals No, L-05-1302

COURT Op APPEALS OF OHIO, SIXTH APPELLA'7E DISTRICr, LUCAS COUNTY

2007 Ohio 878; 2007 Ohio App. LEXIS 787

March 2, 2007, Decided

PRZOR HISTORY: [°"*1] Trlal Court No, CR-2005-1177. 5tate v, Reprdog,_^68OOjp^lpp_
3-d^6^2006 0 So ^yBg,^60^q_E.2d 141^06 Dhyo App:_IF^U,S 3^6010h1o Ct, ADpyt^c_qs
C^o,^ty,^20Q60,

D7[BPOSTTION: ]UDGMENT AFFIRMED, IN PART, AND REVERSED, IN PART.

CASE SUMMARY

PROCEDURAL POSTURE: The Lucas County Cour1: of Common Plea9 (Ohio) convicted
defendant of aggravated burglary, under RC,§_291], }^St[+1(11, and aggravated robbery,
under R Cn § 291} 0^ A 1 , both with firearm spectfications, pursuant to
^,941.145. A greater than minimum sentence was Imposed. Defendant appealed.

OVERVIEW: Defendant argued that he was deniecl a falr trlal when his rights under the
Confrontation Clause were violated by the trial court's admission of a witness's statements
(which identified defendant as one of the perpetrators) into evidence when ahe was
unavallable to testify. The oppellate court held that: the wltness's statements were non-
testimonial and that the Confrontatlon Clause was not violated, The witness did not make
her fdentificatlon statements with the intent that they be used as testimonlal evidence
against tlefendant, She was stlil experiencing the stress of the robbery and was answering
the officer's questions solely to aid the police in the apprehension of the perpetrators. A
reasonable person would not have believed that their answers to the offlcer's questions
would be used against the perpetrators at trlal. Futther, the convictions were supported by
the manifest weight of the evidence. One of the vktims, the owner of the home,
unequivocally identifled defandant by name and by sight as one of the robbers to the Flrst
officer on the scene, during a one-on-one show-up, In a photo array, and at trial. She also
testifled that defendant carried a sewed-off shotgun.

OUTCOME: Although the convlctions were affirmed, the sentencing judgment wos vocoted
and the cause was remanded for resentencing.

CORE TERMS: robbery, assignment of error, credibilityr minute, shotgun, identification,
manifest, perpetrators, separate trial, door, gun, testimonial, drug traff{cking, neighborhood,
well-taken, arrived, corner, attlc, certiorarl denied, non-testlmonyal, miscarriage, questioning,
aggravated, prejudired, deciarant, joinder, out-oF-court, one-on-one, girlfriend, sawed-off

LexisNexls(R) Headnotes; + 5ho V_j^e4_dnojes
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CQUNSE) )ul e R,^ates."?'', Lucas County Prosecuting Attorney, and DC F Ceoper
Assistant Prosecuting Attorney, for appellee.

pgy_olali_.(o_VS_Ru_Mp,^7f, for appellant.

]-U.QG.E^SA HANDWORK, 3. Peter M. Handwork, 7., Arlene Singer, 7., Wllllam J. Skow, ]„
CONCUR.

OPINION BY: Peter M. Handwork

OPINIONe DECISiON AND JUDGMENT ENTRY

HANDWORK, ].

[*Pl] This appeal is from the August 25, 2005 Judgment of the Lucas County Court of
Common Pleas, which sentenced appellant foilowing his conviction of aggrevated burglary,
g 11^7Lk(p)U1, with a firearm speclflcation,,tL.CV_41.145, and aggravated robbery,
&jC„_?,9,Uj0),(6)W, with a firearm specification, ,L2.C_, 941.145. Upon consideratlon of the
assignmenta of error, we affirm, In part, the decisinn of the lower court. Appellant, Albert
Quinn, asserts the following assignments of error on appeal:

[*P2] "I, The trial court erred In permitting witnesses to testify to sttitements made by one
of the victims who was unavellable to testHY. Quinri's rights under the Cpnfro^r takiol^ C>^use
of the 91^thyqi_eAdme_at [**2] were violated.

[*P3] "II. The verdict was against the manifest vreVght of the evidence.

[*P4] "III. Quinn's trial counsel provided ineffective assistance by not seeking separate
triole for Qulnn and Reardon.

[*P5] "IV, Quinn's sentence was unconstitutionall under Foster because the trial court made
findings oF fact pursuant to ,&C,,2,9;k9^4(B1 and R C_292%^.

[*P8] V. The prosecutor engaged in misconduct through the frequent use of references to
Reardon's drug trafflcking activities and using those to then Improperly Impugn Quinn's
character."

[*P7] Appellant and Chuck Reardon were both Iridicted on 7anuary 18, 2005, with respect
to the burglary and robbery of a home that day. The following evidence was submitted at
trlai by the prosecutlon.

[*PS] Colleen Martinez testiFed that Mark Sllva Ilves with her and her three children, Her
two half-brothers, Joshua Brlmmer and Antonio ^cscobar, were also living when them at the
time of this Incident, os well as Lauren Bair, the glrifriend of Escobar.

[*P9] In the early evening of ]anuary 18, 2005, all of the chlidren and all of [**3] the
aduits, except for Brimmer, were Inside thelr home at 914 Baker 9treet, Toledo, Ohlo.
Martfnez saw four people approaching the back door of her house from the alley wearing dark
clothing. It was dark outsfde and they had thelr heads down. At first, she thought it was
Joshua coming back into the house because he had just left. The men tried to open the door.
Then they pounded on it up to 30 times trying to break through. There were metal clamps on
the back door with a two-by-four across the door that prevented them from brefaking
through. The men eventually broke through a secc nd rear door that Bair and Escobar were
trying to hold shut. Martinez saw galr and Escobar run past her as four men followed them.
Martinez recognized two of the men, appellant anci Charles Reardon. Martinez believed that
the men were looking for $ 19,000 In cash that Bair had received that day from the

http://www.lexis,co.m/xesearcb/rctrievc?_m=ab83600a9db56ac4ed83de0bl7cf4fab& fzntstt... 5/212007
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settlement of a lawsuit. Martinez also recalled that after she and Bair had arrived home after
cashing the check, appellant's girlfrlend, Sandrina Garcia, visited Martinez's home for a few
minutes. Garcla left about ten minutes before the four men arrived.

[*PiO] Martinez further testified that she saw [**4] appellant carrying a sawed-off
shotgun at his side, pointed to the ground. As the four men went through the house, they
would pass the shotgun to each other, When Martirlez demanded that they leave, appellant
pointed the gun at her head and told her to be quiet. Reardon pushed her out of the way and
told her to get down. Martinez also saw two of the ^men point the gun at Escobar, However,
while Martinez told the police about the shotgun, she never made a statement at the time or
the Incident about appellant pointing the gun at her.

[*P11] Martinez testifled that the men left sudde.nly. She thought that they may have left
because they heard Silva break the front window and knew that he had left through it. The
police arrived a few minutes later.

[*P12] Martinez also testified that olthough three of the men had their faces covered with
bandenas, the bandanas began to fall off while they were running through the house. The
fourth man had a do rag over his face and she never saw hls face. She recognized appellant
when his mask fell down below his nose, Martinez recognized appellant and knew him by his
flrst name bocause Bair had brought hlm to Martiniez's home on New Year's Eve, V*5] 17
days prior to the robbery. That night Martinez told Balr not to bring strangers into Martinez's
home and the three then left. Martinez also knew that another one of the men, Charles
Re,ardon, Ilved a few houses away. She had seen him In the neighborhood, but had never
spoken to hlm. She gave the officers the names of these two men.

[*P13] Martinez identified four men a short time Iater, She saw them from 50 feet away
w9th a spot light shlning on them. The men did not wear coats and one did not have shoes.
However, she could Immediately Identify appellant and two of the other men. Although she
had not seen the face of one of the men, she thought his general build and his jeans looked
femlllar. She thought that the fourth man had the rame build as Reardon, but she was not
sure If it was hlm because she could not see his eyes. ShE was then taken to the pollce
station where she Identified all four men from a photo array,

[*P14] Silva testified that when the commotion began, he went into tha kitchen to see
what was happening. He took the phone from Escobor and called 911. He saw only one of the
men, Reardon, from a distance of 15 feet, as Reardon entered the living room and [**6]
pushed Escobar. Reardon wore a hooded sweatshir•t and a bandana ever his lower face, After
Reardon pushed Escobar, Reardon stepped further Into the living room after Escobar. When
Reardon realized that Silva was present, he turned to look at Silva. Silva recalled that the
robber had a crossed eye, but did not remember that Reardon had one. Silva did not
recognlze Reardon at first, but later realized that he was the same man he had seen in the
nelghborhood. Reardon had unique characteristics such as a stocky build, a large head, end
crossed-cyes. Sllva did not recognize oppellant at eIL Silva did not see any weapons, but
presumed that they had some.

G*P15] Within a minute or two after the men came into the home, Silva broke owt the front
window and left the home through the window. He ran to a nearby gas atatlon and called 911
agaln, When he heard the sirens, he went back to the house. When he returned to the home
after the police had arrived, he saw Martinez and Bair were very upset. Sair was saying that
she had recognized Reardon and appe{lant,

[*P16] Officer Heynes testlfied that he had a dlfFlCult tlme trying to get the adults in the
home to listen to him and tell him [**7] what happened. They were all very upset about
tho Incident. Eventually, they calmed down enough to give him the names of two of the men
and descriptions. 8alr ldentlfled appellant and Reardon. The ofFlcer walked one of the women
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to the corner of the street for a one-on-one lineup while the other woman rode in the police
car. Reardon was not ]n the group of four men that had been removed from Reardon's home.
The officer arrested Reardon after he was Identified by the victims from a photo arrrly.

[*P37] Officer Scoble testified that when he sear:hed the home, he found a sawed-off
shotgun lying on the basement stairs. The gun dld not appear to have been placed
deliberately on the steps. The parties stipulated that the gun was operable.

[*Pi8] Officer Martorana testified-that he responded to directlons glven over the radlo to
proceed to the corner of Baker and Lagrange Streels. HIs sergeant informed him that the
suspects were In the house on the corner. They found two people in a bedroom and two
people hiding In the attfc. These four people were removed from the house fora one-on-one
ldentificetion.

[*P19] Officer Murphy testifled that he started tei patrol the area. Before [**8] he left the
block, he received information from hls sergeant that the suspects had been seen in the 1600
block of Lagrange. When the offlcer entered Reardon's home, he saw Reardon sttting on the
couch In the front room wlth six or eight other people. Two men were found In separate
bedraoms and two more in the attic. He returned to the residence later to arrest Reardon.

j*p20] Officer Cashen testified that he arrived at Reardon's home after several other
officers. He assisted In the search. He was the ona who went Into the attic. He saw one
young, heavy set African American in the corner who compiled when the ofllcer told him to
come down out of thQ attlc. The officer went back up into the attlc and found a young, thin
whlte man laying between the rafters,

[*P2z] Sergeant Wauford tastified that by the time he arrived, apprehension of the
suspect was completed. Therefore, he spent most of hls time talking to the victims. He
conducted the show-up. The four suspects in the show-up were appellant, a hlack malo, Doc
Reardon, a white male, Edward Massengill, a white thin man, and Jamell B„ a heavy-set
black )uvenlie. He drove Martinez a short distanceto the corner of Bancroft [**9] and Baker
5treets to see the men. At a distance of 15 feet, she immediately stated that all of the four
men appeored to be the ones Involved in the incident. She mentioned appellant by name.
Hewever, she thought that there was one man missing, a man with unusual eyes.

(*P22] Both of the defendants testified on their own behaif. Chuck Reardon testlPied that
he returned home on 7anuary 16, 2005, after visiting a friend's home at 911 Baker Street,
which was across the street from the victims' home. At 6;15, while he wa^, In hls friend's
house, he saw a police officer look Into the home vrhile he and his friend were sitting there,
He presumed that the officer saw him because he could see the officer. Ten minutes later, he
heard glass break and thought someone had thrown a brick through a w9ndow, He then
heard sirens. A few minutes later, he returned to his home and found the police present. An
officer waved him into the house and told him to get on the ground. The pollce then removed
Reardon's brother and two other men from the house, Reardon knew that his brothflr, Doc
Reardon, would hide from the police because he has outstanding warrants. He described his
brother as being five-foot, [a*10] elght-lnches ta11 and welghing 170 pounds. He testifled
that he is five-fbot, ten-inches tall, weighs 220 pounds, and has e lazy eye. Appellant had
been removed before Reardon approached the house because Reardon saw appellant In the
police van. About 45 minutes after they left, the police returned and arrested Reardon.

[*P23] Reerdon also testified that he is very good friends with appellant, having grown up
with him. He further testlfied that he is a stay-at-home dad and that he supplemented his
Income by selling crack to a sklnny white kid who,:ald it was for Bair and Martinez. He knew
who Bair was because she had been at his house for a New Yeer's Eve party, but he had not
actually met her. He had also seen Bair in the neigihborhood, as she was the only one that
ever came out of the house. Reardon did not kno+nr Martinez. He also test[fled that he did not
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own a shotgun and had never seen the one ho saw the police passing around that night.

[*P24] Appellant testified that he was in Martine;t's home with Garcia and another person
for about 15-20 minutes on December 31, 2004. When Martinez told them they had to leave,
they asked Bair If Martinez wanted to come along and then [**113 they all left together.
Appellant had been in the Martinez home previouslil to smoke marijuana with Bair and
Garcia. While Martinez was home, appellant dld not: speak to her during that visit. He had last
visited the Martinez home on January 13, 2005, On 3anuary 15, he went over to the Martinez
house to talk with Bair. After they got in an argument, appellant left.

[*P25] On ]anuary 18, appellant had gotten up esarly to go with Edward Massengill for his
job intarview, Afterward, they went back to Reardon's home afong with Joey Mltchum, He
testifled that a lot of people, up to 20 men, hang out at Reardon's house on a daily bas9s.
Appellant went upetairs to IIe down that day. Gorcia woke him up around 5:30 p.m. and then
lie went back to sleep. He never saw anyone leave or return to the house. The next thing he
knew, the police were pounding on the deors and coming up the stairs. Appellant come out of
the room when tlie officer cailed out. The officer miade appellant Ile on the floor and asked
him hls name. Another officer recognized him. The}I took hint outside without a shirt or
socks. He knew that Bair had already received a large sum of money and that she was going
to get another large [**12] sum of money, but he dld not know when. He denled ownership
of the shotgun.

['RP26] Appellant also called several witnesses to testify as to his good character. Albert
Holland testifled that he had known appellant since 1992. Appellant lives with Holland.
Holland believed that appellant was a good person. Bllli Urban testified that appellant was a
good worker, even though he has no permanent ernployment, and that he Is a trusted friend.
Urban testified that appellant has smoked mari'uaria in the past and Is currently supported
by his mother, Urban, and his friends. Robert Miles testified that appellant is a good person
and trustworthy. He met appellant in 7ennessee about slx years ago before he moved here.
Garcla testifled that she called Bair on the day of the robbery on behalf of her aunt who
wanted to collect some money Bair owed, but Bair was not home. Garcia went to Raardon's
home around 5:00 p.m. His wife, Athena, told Balr that appellant was upstalrs. Garcia went
upstairs to tell appellant she was there and then went back downstairs because he Was
sleeping. Garcla visited Bair at her home later in the day to tell Balr that Garcia's aunt
wanted to talk to Bair. Garcia knew [**13] that her aunt wanted to collect $ 400 that Balr
owed her and that Bair was expecting a large s2tticunent check,

[*P27] Robert Ducat, a/k/a Bobby Ducat, testilled for Reardon, that he got off work
around 3t30-4:00 on the night of tlle robbery. Rea rdon came over to play video games with
him around 4:15 p,m. A little whlle later, Ducat noticed through his bedroom window that a
police ofFlcer was walkfng between hls house and the nelghbor's. Ducat thought this was
strange because this was a dead end. Ducat went to the living room and could see that the
window across the street was broken. A short time later, he and Reardon went outslde and
saw all of the police at Reardon's house. They went: to the house and an officer at the door
walved them inside. Other officers were already in the house. The officers told them to get on
the floor. Ducat never saw the police remove anyone from the house. After the police left,
they returned later to arrest Reardon. Ducat tricd to tell the police that Reardon was
innocent, but they would not listen. Ducut also tried to tell someone at the bond hearing that
Reardon was innocent, but no one would Ilsten. Ducat knows that Reardon Is a drug dealer,
but [**14] hangs out with him onyway. Ducat has also known appeilant since he was
young.

[*P28] Athena Reerdon, Reardon's wile, testifâed that Reardon was not home on the night
of the Martinez robbery. She believed that Reardor did not return until the police had been
there almost on hour. She knew that appellant was In the house that day after he returned
wlth Edward Massengili, Since she did not see him downstairs, she presumed that appellent
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was upstairs, She did not see him leave the house.

[*P29] In his ftrst asslgnment of error, appellant argues that ha was denied a fair trial
when his rights under the Qoaffoat.at(orlClatlsg were violated by the court's admission of
8alr's statements (which identified appellant as one of the perpetrators) into evidence when
she was unavailable to testify. Appellant also argues that these statements did not meet the
requirements to be classified as excited utterances under the hearsay exceptions. However,
he makes this argument apparently belleving that the test for determining whether the
C9Dftonl;.eelon Qausg was infringed is whether the statement being offered falis under a
recognized exception to the hearsay rule. That test, developed In Qfzrp y.J3y,h,Arts_W,8,0&
448 U^S56Q6,,J,00_^i_Ct2 6S L;Edti,Z,d Sy), [**'15] was abrogated by Cra_W&rd v,

JAvs)NasfjfQgMSL200^^^1 U_5, ^660_6^,,.J2^S^CS ,1^54y1^8 L, Ed__d 177. DBv

Thergfore, we address only the Issue of whether the admisslon of Balr's statements Into
evidence violated appellant's rights under the Ca cqntqtio^Cjause.

[*P30] The Confror^^tion Cleuse_qLth^ SXttygn>e^dLrlerltt? ^ UD1X^5xo^es C9pskit^LtJo^
provlde9: "In all eriminal prosecutions, the accusecl shail enjoy the right **• to be
confronted with the witnesses against him." This guarantee is made applicable to state
prosecutions by the ,EouCteeDt^).g,CneIldme^t^o_tl^ U^te^i^t^kes Cons=tlon. Poig>4v- v.
ye^rgs^96^),}8.0_U _5, 400, 406^ 85 5. tit^ Q65^13I,^ ?r1-9-2:1, This rlght guarantaes
that the prlor testimonlal statements of a witness who is unavailable at tiial may not be
admitted Into evidence unless the defendant had been given a prior opportunlty to cross-
examine the declarant so that the veraclty of the statement could be challenged. g,3^yb_r v.
^hinpton (2004^S^U^S_36s53_54,^7y_S.^t^3,54,^56 I,, ^d, 2d_^7_?• The Crawford
court listed, as a minimum parameter, that "testirnonial" [**16] statements would
encompass ex parte in-court testimony, extrajudlclal statements, and statements taken by
police oflVicers in the course of Interrogations. Idyg;L51. The court emphasized, however, that
this right should not be interpreted to eliminate all of the exceptions to the hearsay rule.
Such exceptions have historlcally encompassed onliy non-testimoniai statements, with
perhaps one exception for dying declaratlons, t,c(,.&tS6.

[*P31] The United States Supreme Court further deflned "testlmonial" statements in the
context of excited utterances. DevJsy ^Vasb^ittpl^(^0_Q6^_ _U,S,__ ^ 2fi SACt ^2¢6, 27Z5,,
^65 L_^d^2d 224•, 74 U,S.L.W. 4356. The court held that the key is whether the questianing
by the police or counterpart of the police was seeking information neaded to respond to a
present emergency or seeking informatlon about past events as part of Its investigatlon of a
crrvme.

[*P3Z] Applying the law of these cases, we determined in Sta[ey^geafdon 6ti1 pisti llo,,
k0,^^ 775 i68 O^^pp, 3^ 3^6^2Og6 Oltiq^3^8!^60SI^E_2Q ^47 that ® alr's statements
were non-testtmonlal. We held that the offlcer's int;errogation was aimed at [x{17]
resoiving the present emergency and apprehending the suspects before they escaped the
area or harmed other others in the process of escaping. Our focus was on the purposes of the
police interrogation, which was consistent wlth the prevalling Interpretatlon of the Crawford
case. Bee, State v. m,}yri. 8th Dlat. No" 876!i1. 2006 Ohlo 6267 a. t P21; 5tat_e v Ga^ saQ,,
,1,Or,J^ Dy^;, (yo,_05Aa^-60,3,^OOy OJ^o,,,61„4^.ax.Q>`6; S(a^e,y,tiE,dyv,alqs,^t,f.ypis^lo_06CÀ5^,
2096 01j1o 6-2_86a^P19; Stetr_v, No1dl^aok^^2ir Dist. No^A2005-11 482^OOG O^io
5841`at P61; and State v Jonson, 6th Dist, No, Jly-Q6^00],^006_O^Jo^Z32^at Pg3
(altheugh we cited U^S, v, HaC^y1C,g;(,y2p0^^ 4^1 F•3d^4 In thls case, our focus was
on the offVicer's purposes more then the expectations of the deciarant).

[*P33] following the refeQSe of our decision in 4 tete v^Roe^dpn. su^ra, the Ohlo Supreme
Court addressed the issue of distinguishing between testimonial ond non-testimonial
statements In Stato . Stah,J,^>^O^o St_3d 186^7^Oq6 ohlo 5^2,_P7,9,, 8V 1) cL834 in
the Stahl Cese, the [+'*lB] court adopted a broad view of the Crawfbrd holding and held
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that "* •* courts should focus on the expectation of the declarant at the time of malcing the
statement;" and that "* •* the Intent of a questioiier is relevant only If it could affect a
reasonable declarant's expectations." J,d_stY-36. Thls interpretation of the CrawPOrd case is

U^ v. a_1Jev fC^A^B^zoO^^^^^F 3_d^84. 499_conslstent with thot of the Sixth Circuit,
50. Because of the Sta1Z hoiding, we again address the issue of whether 6alr's statements
were testimonial,

[*P34] In the case before us, Officer Haynes tas,tlfied that as he arrived on the scene, the
entire neighborhood was pointing them in the direction in which the robbers had fled. He
remained with the vlctlms to elicit any additional lnformation about the suspects while his
partner went after the suspects. Haynes described the scene inside the house Qs chaotic.
Everyone was angry. They were yelling, screaming, and cursing. The women were busy
moving things around. Children were crying. It took a considerable amount of effort to get
Martinez, Bair, and Sliva to listen to Haynes. He had to separate them In order to
get [**19] them to talk to him rather than to each other. He questioned them to get a
descrlptlon of the people and a directlon of flight. They all told him that men had attempted
to rob them and that they had just left. After a few minutes, Ilaynes was able to obtain the
specific identification of appellant and Reardon and descriptions and markings, height, and
weight as to the others from both Martlnez and Balr. Even during this interrogation, the
women never cafined down. As he was given this hnformation, he Immediately relayed it to
the other officers by radio.

[*P35] Silva testified that when he returned to the house, an ofFicer was eliciting
information from Martinez and Bair. Hoth women viere very emotional, Bair told Siiva that
she had recognized two of the rabbers, appellant and Reardon. He further testified that when
they were talking to the offlcer, the three of them had begun to calrn down enough to th[nk
through their answers.

[aP36] Upon consideratfon of the evidence, we find that Bair did not make her
identiftcatlon statements with the Intent that they be used as testimonial evldence against
appellant. She was still experiencing the stress of the robbery and was answering [**20a
the officer's questions solely to ald the police in the apprehension of the perpetrotors. Under
the circumstances of this case, a reasonable person would not have believed that their
answers to the officer's questions would be used against the perpetrators at trial. Therefore,
we find that Bair's statements were non-testimonial and that the Con^rpntatlon C1au^e was
not violated in this case.

[*P37] Appeliant's first assignment of error Is found not weil-taken.

[*P38] In his second assignment of error, appellant argues that the verdict was contrary to
the manifest weight of the evidence. Appellant argues that credib111ty Is a signlflcant issue In
this case In 119ht of the fact that two of the victims did not testify and Beir's out-of-court
statements were admitted.

[*P39] Even if there Is sufflcient evldence to support the verdict, a court of appeals may
decide that the verdict is against the weight of the evidence. Ztge v. ThoW_klns f].9_9JJ,]B
Ohio_S_t,3(L38_0, 1997 Ohio 52,y78 N_E^2d 541. o^ilqgiqpJt^^_v_o o1;tlle sy1[apl,^,. n1 A
challenge to the weiglit of the evidence questlons whether the greater amount of cred9ble
evidence was admitted to support the convictlon than not. ^d^qt 386^$^ [**21] The
standard for determining whether a convictlon is against the maniPest weight of the evidence
is whether the appellate court finds that the trier cif fact clearly "'lost its way and created
such a manifest miscarriage of justice that the coniviction must be reversed and a new trial
ordered.'" 5[8^ v^mF11^^^`^oO^i1o St3d^!^itg. ^ss^ ahio g^,^r^^E zd 66a,
and St^y,jho^o(^inF,^supr,a_ax 3^7 quoting StaC^xJ?e ;n 1^83]^^0 0^o App^3d lj^
;75,.2,0 Olito B• 2;3,4,6_LN_.,EbZ_d 717. In making this determination, the appellate court "* *
* review[s] the entire record, weighs the evidence and all reasonable inferences therefrom,
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and considers the credibility of witnesses." Smith, supra., However, the appellate court rannot
determine the facts. Id. Credibility determinattons are ultimately a question for the trler of
fact elone to make. S4^tey^Dellass^ 9G7],^D Objo,^^zC^3Q,^3^227^1,^7p ? l2.

--------------Footnotes---------------

N3 The United States District Court for the Southern District of Dhio In both ggj+ols v. Hoy(S
CS,pLOfyo, 2,00,5^_2^Qq^ Wt^]^54]5y2^006 p1'_i LE)US04A and Tyvi4y_y^ lyardep
ySLD.Q^y,^2406] 7pQ^ U_S,_pjSk I L'^Sy87^^Q06 iyl -2z216g-4 has cited the Lompl<Ins
as having been superceded In part by state conStrtutional amendment on other grounds as
stated In Sr ^_S^r,jSO, 80 QtLlq.Sl,^d$9^^99J0jtIQ,3,55,._68AAE.2d 5A. Later cases have
perpetuated thls cVtation. However, we cannot flnd any basis for this citation.

---------@ndFootnoteS--------.^^.--[**y2]

[*P40] In this case, appellant argues that evaluartion of the credibility of the witnesses will
reveal that the evidence egainst appellont was very weak. He argues that two eye witnesses
to the crime did not testify, Bair and Antonlo Escobar, Both of these indlviduais left after this
incident and the state wes unable to locate them kir trlal. Appellant argues that Martinez's
testimony Is not credible because It conflicts with the testimony of Silva, her identiFcation of
appellant may have been tainted by the statemenb made by Bair, her testimony at trial
differed from her statements made after the Incident regarding appellant polnting the gun at
her, and she misidentified another person at the orre-on-one showup. Appellant also argues
that S(lva's teettmony is not credible because it conflicrs with the testimony of Martinez and
the officer who testified that they were on the scene within a minute after the call, Appellant
contends that this questlonable testimony, combin(ed wlth the tainted evidence of Reardon's
drug trafficking activities and Bair's out-of-court statements impllcating appellant, resulted in
a miscerriage ofjustlce.

[*P41] Appellant was charged with aggravated [**23] burglary, a violation of &G,.
291i,11lA)(1} and with aggravated robbery, a violation of Appellant was also
charged with a firearms specification, R_C.2,Ukk-C5, for both counts.

[*P42] Upon an examinatlon of all of the eviden.-e, we find that Martinez unequivocally
Identifled appellant by name and by sight as one of the robbers to the flrst offlcer on the
scene, during a one-on-one showup, in a photo array, and at trial. She also testified that
appellant corrled a sawad-oFf shotgun. While Martinez knew Reardon was Involved in the
robbery, she was not sure about one of the men in the show up. She speciFically noted her
uncertainty as to this Individual. However, she wasi able to Identify all of the men from a
photo array. Silva was not able to corroborate Martinez's testlmony because he only saw the
first man to enter the house (Reardon) as Silva wzs exiting. The testimonies of Martinez and
Silva do not contradict each other. Rather, the diffarences In their testimonies are the result
of their dlfferent positions in the house. It is true that Martinez did not teil the police at the
time [fi#24] that appellant had pointed the shotgun at her. Therefore, we agree with
appellant that the discreponcies between Martinez`s testimony at trial and her statements to
the police affect her credibility. However, ultimate credibility determinations are left to the
jury, We connot find that the credibility Issue was so overwhelming that a reasonable jury
could not flnd that Martinez's trial testimony was credible.

[*P431 Furthermore, appellant did not demonsti-ate error regarding the use of Balr's out-
of-court statements. Both Martinez's and Silva's identificetlons were based upon their own
opportunities to see the perpetrators. There was no evidence that Bair's statements had any
influence on thelr ldentHications.
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[*P441 Finally, as to Reardon's statements regarding his drug trafflcking, he volunteered
such Information In order to dlscredit the credibility of Martlnez's testimony and Balr's out-of-
court statements. As discussed below, such evidence was also probative of the Issue of
whether appellant and Reardon acted together and had a motive for the robbery.

[*P45a Therefore, we find that the "crediblllty issuies" identiPied by eppellant did not cause
the jury to lose [**25] thelr way in making credibility determinatlons. In addition, there
was other corroborating testimony which also support the conviction. Appellant's girlfriend,
Garcia, testified that she was aware that Bair was to receive a large sum of money near the
time of the robbery and that Bair had spoken to appeilant shortly before the robbery. There
was also testimony that appellant was closely assodated wlth the other men Involved in the
robbery. ofFlcers testifled that appellant was found ,hortiy after the crlme hlding in Reardon's
house along wtth the other men later identifled as the perpetrators. A sawed-off shotgun was
also found In the house,

[*P46] Therefare, we flnd that the convictions were supported by the manlfe.ct weight of
the evidence. Appeilant's second assignment of error is not well-taken.

[*P47] In his thlyd assignment of error, appeilant argues that his counsel rendered
Yneffecttve assistance of counsel by faiiing to seek a separate trlal for appellant. Furthermore,
he argues that the trlal court abused Its discretion by failing to grant appellant a new trial
because of the surprise of Reardon's testlmony.

[*P48] Appellant argues that his conviction was [**26] based on guilt by association
after the jury heard Reardon's incriminating statement that he was a drug dealer,
Purthermore, he argues that evidence of Reardon's house being surrounded by a high fence
with razor wire would not have been admlttad at a separate trial.

["'P49] Appellant bears the burden of proving thzit his counsel was ineffective since an
attorney Is presumed competent. SaSrl_eLcJallFiy_lyaislaiLtgto9_C79841, 466 U^S^}566^6_$^69^s
SO^S. Ct. 20_5^,^30 L. Ed_2d 674, and S re v. lo^,r,li99^^,
{,_Zd 293,, certlorarl denied (Jq%0),_AqUUS.O^ z, 1],^$ Ct^5s,1 ^ 12^Ed. ?d 5^6, To
meet thls burden of proof, appellant must show that: (1) there was a substantial violaCion of
the attorney's duty to hls client, and (2) the defense was prejudiced by the attorney's actions
or breach of duty. SSrlck1ppdFSUps antl $Fet^v^Sr^t(i (^9851. 17 0o^t 3d^8,^00 _1y
O.t„Li'o^12],gc477 N,E.2d 1128. Prejudice is shown where there Is a reasonable prbbabSlity
that a dl4ferent result would have occurred In the case If the attorney had not erred. SSgte„v
prad_le^{]989^, 4^Ohio St^3d 136,^5}8^1,^ 2cL3^l,,paJGeg,ra,pJa,.tOr,ee oLthe syy,a,pus,
certiorari denied (19$O^j U_5^0^^,0^, Ct 3?v58^] t l_l ^Ed Zd 768 and State V.
Noo e OFi ot.d 44. 2002 0hio 7044 P108, 7'81 N&_Ur88,. ['^*27] certJorori denied
(2003), 539y S 9_07^3 S^Cit^1S6,^56J _F,d^^d^ 18, While the reasonableness of the
attorney's conduct must be canstdered in light of the facts of eech case, some generai rules
have arisen from case law. One general rufe is that reasoned tactical declsions cannot form
the basls for a claim of Ineffective asslstance of counsel. SYggte y_yer{ip_(i988) _3Z0JaLo
St 3c^3,^5]yS2A_NJ,,,2,d__,L76, certlorarl denled ;(2988^, 488 U_5.^5. 109 S^CK,,,S^ S,^ p,Z

[*1360] Oecause joinder of defendants is favored for a variety of reasons, a defendant who
seeks a separate trial must demonstrate that his defense wlll be prejudiced if a separate trial
is denied. cr1%R a and s^ir? v^oper4s^(J9s_0) _t^^ohPO st,zd s70. 4o^L^^.̂ 1•
Therefore, CrIn.R. 14. provides in relevant part:

[*P5i] "If IL appears that a defendant'" ** is prejudiced by e)olnder of offenses or of
defendant In an Indictment, information, or complaint, or by such joinder for trial together of
Indictments, informations or complaints, the trlal court shall order an electlon or separate
trial of count-c, grant a severance of defendants, oir provide such other rellef as justice
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requires. 1=*281 * * *"

[*P52] However, from a defense point of view, johlder of defendants is often a reasonable
trial strategy. ^r^1ey Lap^ft^r^^t^^st_80]^3,^0,03 O^oo 411^. af P^I9; S^,atey^ NofJrJ.AO..
BCbist._Bo„ 807022QSL2 O^iio GOg3, a,P50; ,$Xete y. V^tlorn f MqL 25. 1993]. Cuvahogq
ppp^va6,198^93 Qhio Anp^LEJ(I3_]671,^C*8; and State v Be^+^qy^^IOe>6,^R^^)a
9_rh D^ts[yo^9^ Oxiio^pp t^5^a ^6. It wos entirely reasonable tn this case that
appetlants'rounsel belteved that the evidence regarding the confusion over Reardon's
Identlty and a defense that appellant was just In the wrong place at the wrong tlme would
have resulted in acquittai.

[*P53] Appellant also argues, however, that he dld not expect Reardon to admit to drug
trafflcking, which was detrimental to appellant's defense. Therefore, he contends that the
trial court abused its discretion by denying appellant's motlon for a new trial on the ground
that the motion to sever had to be filed prior to trial.

[#P54] Despite appellant's protests, we find that appellant's trlal counsel could have
anticipated prlor to trial that this evidence would be ellcited from Reardon or appellant and
sought a separate trial. [**29] In fact, It appears •to have been Reardon's and appellant's
trlal tactic to point the prosecution witnesses as drug users and that they had been wrongly
accused because Martinez and Bair wanted to get the defendants out of the neighborhood.
Even appellant testified that he had smoked merijuano with his glrlfriend and Bair In an
attempt to discredlt her identification statements. Appellant was In a better position than the
prosecution to know what potentially damaging information could be elfcited from hlm at
trial. He based hls trial strategy on the use of that linformation and cannot now clalm that he
was unfalrly prejudiced because it was admltted Int,o evidence.

^*P55] Appellant's third assignment of error ls not well-taken.

[*P56] In hls fourth assignment of error, appellamt argues and appellee concedes that
appellant's sentence should be reversed and the case remanded to the trial court for re-
sentencing under Stale_vs FqA^09 Qhla_St.3d,^Q06 0 0 856. 845 IVLF^d 470. We
agree. The trlal court Imposed rnore than the mininium sentence based upon its findings
under R C,^9?p^agJpl. That section has been severed from the sentencing statutes [**30]
and, therefore, appellant's sentence Is void. Id. Appellant's fourth eesignment of error Is
Pound well-taken,

[*p67] In hls fifth assignment of error, appellant argues that appellee engaged In
misconduct when he frequently referred to Reardon's drug trafficking actfvities and used this
evidence to irnpugn appellant's character. Appellant did not object to the prosecution's
questioning and comments made during closing arguments.

[*P5B] Since appellant dld not object to appelleE, questioning elther Reardon or appellant
about their drug activities, all error regarding such questioning Is waived, except for plain
error. S^a^e ,v_ }yafie^19y8],_53 0 io St,^Q 182,^;73 P! .2d 1 44. DaraqrQp_hsm_e oLtbg
AylJ„a_bus. Under Cdjtn.R. 5^(B)., the court may cons9der pioin errors or defects affecting
substentlal rights even If they were not brought to the attention of the trial court. However,
such notice is taken " "'° with the utmost caution, under exceptional circumstances and
only to prevent a manlfest miscarriage of justice." SYate v. Lo g11978^ 5^ OJt jo $k^sL9^
).72.N--Zd_804,y.p-ra.graph tbre^j^t^^ylltsbus.

[*P59] Appellant focuses his argument on a[**31] belief that Reardon's and appellant's
drug Involvement were Irrelevant to the case and only InFlamed the jury and Impugned
appellant's character. We dlsagree. Thls evidence establlshes a ciose relationship between
Reardon, appellant, and the others involved In the robbery, as well as a motive for the
robbery. Furthermore, Martinez's and Bair's Identitications of appellant by name as one of the
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perpetrators further ensure that appellant's conviction was not the result of a manlfest
miscarriage of justice.

[*P60] Appellant's fifth assignment of error Is not well-taken.

[*P61] Having found that the trial court did not commlt prejudiclal error as to the issues
concerning his conviction but did commit error prejudicial to appellant with respect to his
sentencing, the judgment of the Lucas Court of Common Pleas is reversed, In part, and
affirmed, in part. This case ts remanded to the lowei, court solely for the purposes of re-
sentencing. Appellee is ordered to pay the costs of this appeal pursuant to App,&2-4,.
]udgment for the clerk's expense Incurred in preparation of the record, fees allowed by law,
and the fee for fiting the appeal is awarded to Lucas [**82] County.

JUDGMENT AFFIRMED, IN PART, AND REVERSED, IN PART.

A certifled copy of this entry shall constltute the mandate pursuant to 6p,p,,9-.2,Z. See, also,
fi^D-jSl.I oc.APP,Br 4.

Peter M. Handwork, J.

Arlene Singer, 3.

William J. Skow, J.
CONCUR.
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