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Pursuant to S.Ct. R. XIV, Section 4, the City of Cincinnati moves this Court to
stay the lower courts” decisions awarding attorney’s fees to Appellee Cleveland
Construction, Inc. This Court accepted jurisdiction over the due process and damages
issues presentéd by the City’s appeal. Those issues are in the procéss of being briefed.
The City is preparing a petition for writ of certiorari to the United States Supreme Court
over the equal protection issue declined by this Court. Nevertheless, Cleveland

Construction seeks payment of fees and costs from the City at this time.

In its Enitry dated July 13, 2005 (pp. 25-26), the trial court held: “The court
further finds that Cleveland is the prevailing party on its Section 1983 due process claim
and on its reasonable attorney’s fee under 42 USC Section 1988.” (emphasis addéd). In
its Final Judgment Entry dated August 29, 2005, the trial court specifically entered
judgment in favor of Cleveland for fees and costs in the amount of $433,290. The First
District Court of Appeals held that the “trial court did not abuse its discretion in ordering
attorney fees.” However, the Court of Appeals concluded that Cleveland Construction

was the prevailing party for an award of fees for a different reason than the trial court:

“Cleveland successfully challenged the unconstitutional race—and gender—based
provisions of the city’s SBE program.” (emphasis added). Opinion dated December 8,
2006 (p. 16). The First District emphasized: “In that regard, Cleveland was a prevailing
party because the judgment had a distinct effect on the city’s behavior.” fd., p. 17
(emphasis added).

The trial court has not yet on remand reviewed the fee petition filed by Cleveland
Construction to determine a reasonable fee in relation to the equal protection claim for
declaratory and injunctive relief in lieu of its original determination basing a fee award on

the due process claim for damages. Furthermore, the First District Court of Appeals



remanded the case “for a new trial on the issues of liability and damages under Section
1983.” Id., p. 26.

It is premature and unfair for Cleveland Construction to seek payment of fees and
costs 1) while the City’s appeal of the due process and damages issues is pending before
this Court; 2) while the City seeks review of the equal protection issue before the
Supreme Court of the United States; 3) under the trial court’s rationale ignored by the

First District Court of Appeals; 4) prior to the outcome of a possible new trial.

Therefore, the City respectfully requests a stay of the lower courts’ decisions
pending the outcome of the appeal before this Court, the outcome of the petition for writ
of certiorari to the United States Supreme Court, whatever subsequent review is required
by the trial court of the requested fees and costs, and a possible new trial. Under Ohio

law, the City is not required to post bond.
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COMMON PLEAS COURT

HAMILTON COUNTY, OHIO
Cleveland Construction, Inc., ' CASE NO; Aﬁ402638
'''' Plamuff, | .~ JudgeNelson
,v. ) *
- oy |[ENTERED
- City of Cincinnati, et al., JUL 132005 |
—————Defendants -
mcE/s O

Ths fnatt;:r proceeded to a tﬁal on tﬂe ménts éf Pl_amnft;s case combimned with an
evidentiary heanng on Plaintifi’s Motion for Prehmmary Injunct:on pursuant to Civif Rule
65(B)(2) and under a schedule referenced m the court’s Mﬁy 13, 2005 Entry Denying
Defendants® Motions for Summary Judgment and Denywng Plamtlff‘s Motion for Pamal

” Summary Judgment and [pre]lmmary} Injunctrve Rehef [SJ Entry] 'I‘hat prior entry sets forth
some detail the Jegal context of this action, which anses from a dispute rclatmg to drywall work
for the expansion and renovation of Cincinnat:’s Convention Center A jury was 1mpaneled to
address certain 1ssut=;s in the ;:ase, after the court granted the motion of Defendant the City of
Cmecinnat: for a directed verdict with regard to }_’_]_amhff Cleveland Construction, Inc.’s claim for
lost profits, as referenced below, the parties agreed that the htigation should proceed as a trial to
the court and the _lurj was discharged by the consent of all srdes (a matter as to which Plantiff
subsequently iook some 1ssue) The trial now has concluded, and the court has heard the
evidence and counsels’ closmé arguments and aiso has revie_wed the final matenals pfesented m
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I The Cny violated 1ts Code requirement that a a’ererm-manon to award a City contract
-primartly on the basis of comphance with the City's Subcontractor Outreach Program (designed
to favor subcontracting to small businesses) not cost taxpayers more than 350,000 beyond the
amt;unr submutted i a lower and otherwise qualified brd .

The evidence 1.5 clear and the p;aﬂlcs agree that m the dcteﬁnmatwc second round of

bidding to perfonn the drywall work, the bid submitted by Plaintff Cleveland Constructlon, Inc

(“Cleveland v or “Piamtxﬂ‘ ) was lower by $1 ,246 022 0{) 1han the bid submitted by Defendant
Valley Intenor Syﬂms, Ing (“Vallcy") Nonatheless, Defendant City of Cincinnati (“the City™) - - -
awarded ﬁie drywall contract to Valley as the “lowest and best” bidder because Valley agreed to
subcontract. at least 35% of the wﬁrk to small'busincss enterpnses (“SBE#") while Cleveland did
not ‘_Dcfendants have rﬁamtaxﬁed throughout this httgatron that Plamntiff Cleveland was excluded
from contract consideration because 1t failled to meet the City’s SBE requirement. thg evndence ,
provides no indication of éthnr mfirmities 1 Cleveland’s d or capacity to perform the work,
and the City prcvmus!y had conceded that Cleveland was otherwise qual:f' ied to perform the
- work, see 8§ Entry at 10 The court ﬁnds that the Clty 535% SBE requirement was the only
reason that the City awarded the c'ontract to Valley rather than to Cleveland despite the one and a
quarter tmlhon dollar difference between the bids
The City’s Code section 321-37, “Bid, Award to Lowest and'Best," provides it part
“¢a) Selection of Lowesf and Best in Award of City Contracts Except where
otherwise provided by ordinance, the city purchasmg agent shall award a contract to the
lowest and best badder ...
(c)  Factors to be Considered Other factors that the city purchasing agent may -

consider i determiming the lowest and best bid include, but are not mited to  [prnor
- performance, prevaihing wage history, comphance with nondiscrimination rules,  and)

(4} Information concerning compliance with the ‘SBE Subcontracting : -
ENTER TR




Program’ rules and regulations issued by the city manager pursuant to section 323-
3!

In the event that the selection of the lowest and best bidder 1s based primarily upon -
Jactors 3 or 4 above, the contract award may be made subject 1o the following Iimitation
the bid may not exceed an otherwise quahfied bid by ten (10%) percent or Fifty '
Thousand Dollars (850,000 00), whichever is lower ™ (emphasis added)

As the court noted i ¥ts SJ Entry, the language of 321-37 estabhishes that “information

concermng comphance” with the City’s SBE Subcontracting Outreach Program rules and

- regulations 1s a “fﬂéctor" that “may” be considered as the City determunes the lowest and best
bld If the lowest and best bid 1s indeed selecteq “based pnmanly” on that fa;::ior, the Czt} ma“y
proceed to award the contract “subject to the followmg hinmtation  the bid may not exceed an
otherwise quahified bid by ten (10%) percent or Fifty Thousand Dollars (350,000 00), whichever
1s lower ™ 321-37(c){(4)

- ~In that .c;nle;).ct,.fhc phrase “otherwise qualified bid” can reasonably be read only to mean -
a bid that 15 qualified except that 1t 15 not m “comphiance” with the SBE Subcontracting Outreach
Program “factor ” The bid not selected "pnmanly"l because of the SBE Subcunu'ac;txng Ontreach-
Program factor must “éthexw15e” be- qﬁahﬁed m urd& to tngger the required calculation WIt..h S
- regard to whether the tontract award may be madg as selected on that basis As.lh'e court also —
| observed 1n its SJ Entry at 15, the City Admunstration through then Assistant City Manager
Rashid Young advised Cmcmnqﬂ City Council’s Law and Publc Safety Commmttee pnof to
enactment of this 10% / $50,000 i:ap; that, “{w}hat tus ordinance allows us to do 1s be-rc]car about
when 1t 1s appropnate to award abidto a SBE compliant [bidder] if they are not the.lowcst Ths
ordmance woul.d- allow us to award a bid if the bld 1s $50,000 or less difference away from the
lowest bid We had an exa:npie where the SBE-compliant bidder was some nine hundred
thousand dollars i excess of the iowest bid and . 1t doesn’t make a lot of sense to spend nine
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hundred thousand dollars more to comply with the regulations of SBE * This explanation of a
taxpayer protection rationale for the cap 1s fully consistent with the Code language that
| Cincinnati éounml promptly adopted | |
The 321.37(c) cap protecting Cincinnati taxpayers from having to pay more than $50,000
extra {extra, that 15, beyond the amount estabhshed by a lower and otherwise qualified bid) for

the benefit of SBE Subcontracting Outreach Program‘oomp'lmnce was adopted 1 specific

contemplation of the Convention Center project; 1t took eﬂ'ect only months before the contractat
" issue was awarded See Plaintiff's trial exinbit 13-A (noting that ;ﬁfé.ordxnance 1s'ar-1‘-‘emergency :
- measure | The reason for the emergcncy 15 the xmﬁeiatc need to proceed with the hiddmg qf
the Convention Cenfer and major development projects, which may be impacted by Section 321-
" 37 of the Cincinnatt Municipal Code™) 7 o

The court parsed the language of 321-37 at some length in its SJ Entry {(pages 10-23),and - % -~
mcorporates here t-hat statutory construction As earher observed, the cap apphf:s specifically
(aﬁd exclusively) to mstances where a igher bid 1s accepted because of “information conéélﬁlng—
compliance with ‘SBE Subcontractor Outreach Program rules”. 1ssued . pursuant to 353-3717 |
[‘Sabcontracting Qutreach Program'] ™ Code 321-37(¢c) (The Code’s reference to program
“rules” rather than to the program itself reflects a rather unnsual drafting approach through which
City Council adopted its Subcontracting Outreach Program simply by reference toa cpnsuliant‘s
mﬁonunendauons and through authonzation of admimistratively promulgated rules in the absence
of Any further ]eglslatﬁre definition of the Program  Code 323-31)

Until the eve of tnial, the City had maintamed that, despite the clear instruction of Code
Section 323-31 requinng that the “City Manager sliali 1ssue rules and regulations to- carry out the

meaning and purpose of the Subcontracting Outreach Program,” the City had not form

FNTTRE
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ﬁromuigatcd 1ts Small Business Enterpnse Program Rules and Guidelines contaming
Subcontfar.tmg Outreach Program rules  See, e g, City’s March 11, 2005 Memo Opposing
Plamtiff's MSJ at 13 At tnal, however, theﬂClty stipulated that the Small Business Enterprise
Program Rules and Guwdehnes introduced as Plainuff’s exhibit 17 are what they purport to be
and were m fact adopted as bf Apnl 1,2003 Those Rules g;;d G}udehnes set forth at pages 4-22

the “Components of the [City’s] SBE Program,” including (at 9-14) the “Subcontracting

_Ouil'eaéﬁ Program ™

| As established by the City, the “Subcontracting Outreach frogram apphes to City-funded
construclion contracts of $100,000 Ob orr ﬁiﬁrc " Id at 9 Further, the “Subcuntracﬁng Qutreach
Program requires bit}ders te make subcontracting opportumties available to a broad base of
quahﬁed subcontractors and ach:evé a mimmunm of 20% (which may be hxghér‘for constru_ctzdn
of buildings) SBE subcontractor participation -To be eligible for award of this project, the SBE
b:ddéi- must subcontract a minunum percentage of its bid to qﬁa!gﬁed available SBE
subcontraciors ™ Id (emphasis added) See a!sla Plaintiff’s trial ex S, the “legislative
recommendation” that City Council adopted by reference n establishing the SBE Sul‘mom‘rac.u;r
Quireach Program and mn authon'zmg- promulgation of rules and regulations therefore (“Failure to
comply with the City’s Subcontracting Outreach Program will cause a bid to be rejected
| Terms and conditions of this Subcontracting Outreach Program apply to Clty-lﬁmdcd
construction projects of $100,000 or more™). Thus, the Subcontracting Qutreach Program 1s a
subset of the City's broader Small Busmésg Enterpﬁsc Program, 1t applies to all Clw
construction projects costing $100,000 or more, and 1t mceofporates requirements that a ceﬂam-

“minmum percentage” of a bid go to quahified SBEs With regard to covered projects, the

Subcontracting Outreach Program estabhshes mechanisms for assunng a more finm '
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| particulanzed, and project-specific SBE requirement than the aspirational city-wide annual
*“goal” of 30% SBE participation set forth at Section 323-7 of the Code See also, e g, tnal
| testimony of City consultant Rodney Strong (mandatory aspect of Subcontracting Outreach
Program minimum percentage requirements)
Having considered all of the evidence adduced, the court finds by clear and convincing

evidence that the award of the contract at 1ssue here was “based primanly” upon “information

concermng cnmphancé with the ‘SBE Sui:coﬂixactmg Outreach Program’ rules and regulations
1ssued pursixam to sect:én 323-31™ Vallt_::y won the contract on re-bid becapse 1t exceeded
the 35% sBE participation figure that the City established for this project under the SBE
Subconu'abt:ng Qutreach Program, while Cleveland did not  PlantsfP's tnal exhibit 32, for
example, 15 a City bid document 1ssued to the bidders on this project and setting forth the
..-apphcable “SUBCONTRACTING OUTREACH .P.ROGRAM SUMMARY " That program -
summary promunently featnred the “SBE Goals Per Tradc Contract Cincinnat; Convention
. Center,” establishing that *All b:dde'rsr are required to meet the goal stated for the ind:wdual
.-, trade contract Drywall 35% * The Subcontracting Outreach Program, 1o-the exient of 1ts
leglslanve,fon;uiét;on, was 11; ;.slace. al the time of bid sohcitation and the contract award (and
was to be applied to construction contracts of $100,000 or more) See also, e g, Riordan inal
testmony and Plamtiff*s mal ex 56 (-1?21!03 memo contemplating apphcation to Cdnvent:on
Center project of legtslation contasmng Subcontracting Outreach Program authority) In place
later, but also 1n effécf by the time of bl.d sohcxtailon and award, was the $50,000 {axpayer
protection cap on the amount that the program could cost the City on any one contract -- and that

limitation was part of a package enacted specifically m contemplation of the Convention Center

ENTERED
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;');o‘}cct That the cap was 1ot In placé dunng imt:al planming stages of the project does not
obwviate 1ts mandate once enacted

Thus, the court finds that the City did violate a specific prohibition of its own municzpal
Code m awarding the drywall contract to Valley as the “lowest and best bidder” over Cleveland
an order to favor small busmess enterprise subcontracting despite the additional cost to taxpayers

of some $1,246,022 00 (an excess expenditure of $1,196,022 00 beyond what the 321-37 cap

berrmts) Cincinnati’s local rules it the discretion of contracting officials m awarding such
contracts where the off’ cials purport to be determunsng the "lowcst and best” bld thre the City
'pubhcly detcn'mnes rhat a lowest and best bid 1s not “in the best interest of the city,” 1t may reject
_ such a bid for that reason, see e g, Code 321-67, but the law fcqulres that 1t do so plémly and
openly (and for some legitimate, non-arbitrary reason, see C:tjv of Dayton, ex rel Scandrickv
MceGee [1981],.67 Oho St 2d 356) Where no such other-rationale exm‘s and the City purports
1o 5ward é coniract on the basis of the “lowest and bc’st” bid, it 1s ccnsuﬁned by the standards it

has established at 321-37, mcludmg the cost cap for awards where the lowesl and best

- .- determmation 15 based pnmanly on Subcontracting Outreach Program rules

In deterrming whether the City abused its discretion under Ohio law and deprived
Plamtiff Cleveland of 2 cohst:tutwnal!y protected property mterést w1thc;ut due process of law by
'award:ﬁg the contract i a manner contrary to governing Code, the court refers to its discussion |
of the applicable legal standards from its S} Entry *“’The meaning of the term ‘abuse of
d:scrct:t;n' - connotes more than an error of law or judgment, 1t implies an unreasonable,
arbitrary or unconscionable attitude’ ‘Arbrtrary means “without adequate dctermmm J4
pnnmple *** not governed by any fixed rules or standard * ‘Unreasonable’ means

‘wrational’ ” Cedar Bay Construction, Inc v City of Fremont et al , 50 Ohio St 3d 19, 2y
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citations omitted Moreo;'er, “courts 1n this state shouid be reluctant to substitute theyr
Judgment for that of city officials in determmuing which party 1s the ‘lowest and best badder.’
{I}n the absence of evidence to the contrary, public officers [and] adrmmstrative officers
withm the fimmts of the junsdiction conferred by law, will be presumed  not to have acted
tlegally ” Jd at2! Duiscretion for determinmg the lowest and best bid *“1s not vested 1n the

courts and the courts cannot mterfere m the exercise of this discretion unless it clearly appears

| that the c:tj authonties 1n whom ;such discretion ha§ been vested are abusing the discretion’ ™ id -
at21 (clthtlon omitted) See alsc,eg. -Grea:er Cm‘_cn;mat:. P.’:.mnbmg'r Contractors ' Association v
City of Blue Ash (1* Dist 1995), 106 Ohio App 3d 608, 613-14 {a charter city’s discretion m
accepting lowesf and best bd “is sumilar to the discretion provided under general state jaw
[citng R C 735 05], “Compeht:#e bidding provides for ‘open and honest competittion m bidding
for public contracts and [saves] the pubilc h@lgs, as well as bidders themselves, from any
~ kond of fa\_ront.lsm or fr;md in ns varied forms™’).
'For a property interest m fhe award of a public contract to mnhere, “one must have more’
. than a umlateral expectation, rather, one must mnstead have a legitymate claim of enfitiement to
such a contract ” Clqvelgnd Construction, Inc v Ohio Department of Adruimistrative Services
(10" Dist 1997), 121 Ohio App 3d 372,394 Thus, “a disappomted badder 1o 2 government
coritract may establish a legitimate clamm of entitlernent protected by due prc;cess by showing that
Jocal rules imuted the discrehon of  officials as to whom the contract should be awarded” and
that discretion was abuéed 1 depriving the bidder of the award. Id at 394-95 {no abuse of
discretion found), see also, e g, Enertech Electflcal, Inc v Mahoming Co Comrussioners (6“'
Cir 1996), 85 F 3d 257, 260 (“A constitutionally protected property interest in a publicly bid
contract can be demonstrated [1f a bidder can show] that, under state law, the County had
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limited discretion, which 1t abused, 1n awarding the contract’, no abuse of discretion found),
Peterson Enterprises, Inc v Ohio Department of Mentai Retardation (6™ Cir 1989), 890 F 2d
416 (*f the board hz_td limited discretion under tocal ﬁles as to whom should be awarded the
contract |, then Plantiff might have a protected property mterest m the award if he were the
beneficiary of the state law mandate,” no property mterest where state guidelines were

nonexhaustive), ¢f United of Omaha Life Ins Co v Solomon (6™ Cir 1992), 960 F 2d 31, 34

(“Michigan la'w'nc:ther rcqmres'that the lowest badder be awarded a state contract nor creates
" a property interest n d:sappomted bidders on state contracts™), Cememech Inc v Cu‘y af

Fairlawn (Ohm 9™ Dust App ), 2005 WL 844948 (disappointed bidder whom Jury found had

- submitted lowest and best bid may quahfy for money damages when project 1s already
- complete), but see, Miam VaIIey Can:raclors Inc v Monigomery Co (2" Dist App), 1996 WL~
303591("as best we can detenmne, this junisdiction has never recognized a cansmut:onaliy |
protected property interest of a dl‘sappomted bidder on a public works project”), Mam: Valley
Con:raaa&. Inc v Oak Hill (4" Dist App 1996), 108 Ohio App 3d 745, 752 (no abuse of
- discretion found, *‘we can find.no support for the proposition that a second- or third-place -
fiusher 1n a lowest and best brdder determmation acquires a constitutionally protected property
nght”)

Hawving heard the evidence at tnial, the court finds that the élty dad abuse its discretion m

a manner that harmed the public and demed Cleveland the contract award, and that Cleveland did
~ have a “legiimate claum of .eﬁﬁ.l.lémt-:ﬁt" sufficiently clear under the Code (with 1ts 321-37 cost
cap) to estabhsh a due process wﬁlat:ou The City established a “fixed rule,” mn the language of
Cedar Ba)}, that 1t then 1gnored when 1t awarded the contract to Valley based primanly on SBE

attatnment despite the City Code’s instruction that such SBE requirements should not cost the

TENTERED



taxpayers more than $50,000 per contract Cf Gre&ter Cmcmnét: Plumbing Contractors’ Ass'n

v Cuy of Blue Ash (1° Dist App 1995), 106 Ohio App 3d 608, 614 (“Competitive bidding
provides for ‘6pen and honest competition 1n bidding for public -gontracts and [saves] the pubhc
harmless, as well as bidders themseives, from any kind of favoenitism or fraud 1n 1ts vanous
fonns',f‘ quoting Cedar Bay), Scandrick, 67 Ohio St 2d-at 360 ("While m!xgqqipa_l__gqypn_@g i

bodies are necessarnily vested with wide discretion, such discretion 1s neither unhmated not

unbndled The presence of standards agamnst which such discretion may be tested 1s essential,
otherwise, the term ‘abuse of discretion’ would be meamngless™), Mechanical Contractors
Ass 'n of Cincinnan v Umversity of Cinemnnan (1 0™ Dist, App 2001), 141 Ohio App 3d 333,

343 (public entities should not be at liberty *“to violate laws intended to benefit the public™ in

contracting), Cementech, 2005 WL 844948

IT' The City's Small Business Enterprise Program, as remewed in light of 1is SBE Rules:
and Guidelines, coniains elements that create race and gender based classifications for which -~

the City clarms no compelling governmental interest The program is to that exient

-unconstituttonal  As apphied in this case, however, those unconstituttonal elements did not-

cause Cleveland to lose the contract award, rather, Valley was awarded the contract because of
s h:gherr SBE subcontracting percentage as calculated fwthout regard to race or gender

Plamntiff asserts and the City céncadcs that Plamtiff intends and 1s posttioned to bid on
future City contracts and that 1t has standmé to mount an equal protection clause challenge to the
City’s SBE program as that program currently 1s constituted

Very agmﬁ_cant]y to this assessment, the City has stipulated that it lacks the necessary
factual basis to wathstand any “stnct scmtmy"’ review of 1ts SBE program if any part of the SBE
program must comply with stnict scrotiny standards in order to survive constitutional ¢ . e
([ENTERE
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the City agrees that such elements must bé 1ﬁ\;$i1dated as unconé.'txtutmnal ai this tme That 1s,
the City concedes that 1t 1s not 1n a position to prove any “"compelling governmental interests™
that could sustain a racial clasmﬁcahon}mgram no matter how “narrowly tailored * The City
also has failed to present or argue any significant evidence showing that 1ts pregram could satisfy

any “intermedsate scrutimy” review

Justice O*Connor has set forth the determination by the Umited States Supreme Court that

“the Fourteenth Amendment requires stnict s.crutmy of all récé-bascd action by state and local
governments ™ Adaerand Constructors, Inc v Pena (1995), 5150 S 200, 222, citing Richmond
vJA Cr-osan Co (1989), 488.U S 469. “"A free i).coplc whose mshtutions are founded up;m
the doctnne of equahty’  should tolerate no retrea!‘ from the principle that government may
treat people differently because of thewr race 6nly for the most compef]mg reasons Accordmngly,
_\al]_ra_c:a}_ c:l_asmﬁpgtlg?nst imposed by whatever federal, state, or local government actor, must -

be anatyzed by a rgvzew;ng_cdurt under stnct scrutiny  In other words, such ciass:ﬁcatxons are
constitutional only if they are narrowly tailored measures that further compeliing governmental
., mterests " Id at 227, sqqgisq, e g, Grutter v Bollinger (2003), 539 U 8306, 326 (stnict - - '
scrutiny required for all governmentally imposed racial classifications), Monterey Mech Co v
Wilson, 125 F 3d 702, 713 (9™ Cir 1997)(“burden of justifying different treatment by ethnrcity
or sex 1s always on the government™) - Given the City’s stipulations on standing and stnct
scrutmy, the court 1s required to examne whether the City’s SBE program imposes
classifications subject to such heightencd review |

Plamntiff points to nothung in the Constitution or Iaws of the United States or of the State

of Oho that creates a heightened standard of judicial review for a governmental program that
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simply favors small business enterprises at the expense of larger competitors  The 1ssue here 1s
not classification by size, but rather by race or gender . |

Further, the law does not prolubit governmenta! ent:ties from recording statistics relating
to race or gender, or from tracking the progress of groups as 1dentified by such categones, or
from seeking to ascertain whether any lmpcﬁmsstb]e, d:scnmmatory_ barriers are hampenng the

advancement of individuals within groups as defined by race or gender Thus, for example, the

fact that the Caty reviews statistics relating to contract awards to Mmonty Business Enterpnises

(“MBEs,” as defined at 323-1-M} or Women’s Business Enterpnses (“WBEs,"as.dcﬁncd at 323-

. 1-W) pursuant ip 323—17 (“City Maintamed Records and Rqﬁoﬁ?'} itself does not estabhsh a

requirement of hclghiéned scrutimy See, e g, Croson, 488 U-S :at 492 (plurahty op of

... O’Connor, } ) (“a state or local subdiviston has the authonity to eradicate the effects_of pnivate

discrimination within its own legislative Jun'sdlchon . and can use 1ts spending powers o

remedy private discimimation, if 1t :dentzfies that discrmmnation with the particulanty required

by the Fourteenth Amendmenf’) Even the :dentification of specified “MBE/WBE annual

© participation goais,” to be used 1n conyunction with "momlor[mg},'track[mé] , ahd-rcport[mg]"f
purposes alone, as set forth m 323-7(a), without further mechanism to promote or effectuate or
encourage others to meet such goals mm any particular context, ﬁlay not thrcateﬁ cognizable mury
to.tl'us Plamtff Cf Safeco In; Co v Cuty of White House, Tenr (6™ Cir 1999), 191 F 3d 675,
690, 692 (cited n filings made by both parbies and 1 City’s proposed jury Instructions) “

- {"Outreach efforis may or may not require stnct scrutiny,” cmﬁg authonty for proposition that
such scrutmy generally dees not apply to outreach efforts targeting particular récc)

However, “where ‘outreach’ requirements operate as a sub rosa ra&xa] preference ~ that

15, where therr admunistration ‘indisputably pressures’ contractors to hire minonty subcontractors
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- courts must apply strict scrutiny ™ Safeco, 191 F 3d at 692 The City’s Small Business
Enterpnse Program Rules and Guidelines, disavowed by the City as unofficial unti! the eve of
tnal and then acknowledged as fom:allj promulgated as of Apnl 1, 2003, see Plamtifi"s trial
exhibt 17, contair a number of such elements when reviewed as a complete program. The

City’s Rules and Gudelines state, for example, that

Iy “all brddersare required to use good faith efforts 1o promote opportunitics for Women

and Business Enterpnises to participate m  fo the extent of their {governmentally
specified] availability, contracing  Prior to the award of any contract related to
construction services or professional services, the City shall evaluate each bidder’s
documented efforts to achieve the participation of mmnonty and women business =~
enterpnise firms ™ Rules and Gwndehnes, Plamuffs tnal exiubit 17, at § (emphasis
added), of Virdiv Dekalb Co School Dist (11™ Cir 2005), 2005 WL 1389942
{(nonbinding “goals” for “mmonty vendor involvement™ hrked to specific notice and
adverising outreach programs are racial classifications subject to stnct scrutiny)

2) “Upon 1ts successful completion, the Non-Discnmination Program {component of the
SBE program) will resuit 1n utthzation of minenty and women owned firms 1o the extent
of thewr [governmentally specified] avadability " Rules and Guidelines at & (emiphasis
added). : : -

3) “TheCity  will evaluate efforts made by bidders 1o promote opportunities for minosty
and women owned firms  to compete for busmess as subcontractors and/or matenal or
equipment suppliers at the ime of bidding . If the evaluation deterinines that a bidder
has failed 10 achieve Jevels of minonty and women business enteryirise participatior as
mght be reasonable on the basis of objective data régarding availability and capacity of
such business, the bidder shall be subject to an inquiry by the Office of Contract
Comphance ™ Id at 6 (emphasis added), ¢f MD/DC/DE Broadcasters Assnv Fed
Communications Com (B C Cir 2001), 236 F 3d 13 (potential mnvestigation of
recrurtment efforts based on apphicant pool numbers 1s a “powerfu! threat” grving nse to
sinct scrutiny review)

4) “Bidders {operatmg under the Subcontracting Outreach Program]  should be able to
mclude the participation of minonty and female finns at the levels of avatlabiliy
determimed m the City of Cincinnati Dispanty Study . - ” Rules and Guidelnes at 9
(referencing a study that the City concedes does not reflect a compelling governmental
wterest 1n pursumg a program of racial classification)

5) “[Using form 2007,] [o]fferor will provade a detailed description of the techmques used to
obtain partictpation of mmonty and women owned business enterprises et e o L MT———
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6) ‘“Uthzmng the bidder’s utiization form (Form 2003) and total bid amount, the actual
utilization percentage 1s calculated  Thus 1s accomplished by taking the amount of the
subcontracts awarded to mmonty and women-owned businesses and dividing by the tota}
bid amount  If this amount 15 equal to the estimated avarlabihity, then no further inguiry
1s needed  If the actual utiization is less than the estimate, then further inquiry 18
wamranted The contract admmstrator must look at the bidder’s solicitation form and
contact the mmonty and women-owned businesses listed on the form to venfy that they
were contacted by the bidder and what their response was  The admimstrator must also
review the good faith efforts taken by the bidder ~ The burden 15 on the bidder to
explain the low utilization percentage If the contract admynistrator deterrmnes that the
contractor under-utthized mmonty and/or women-owned busmesses based on the actnal

[govemniment specified] availability percentage, and that the bidder’s good faith efforis
were inadequate and there 1s no legitimate explanation for the under-utthzation, then the
_matter 15 turned over to the mvestigative unit for a discromnation mvestigation ” /4 at

46; of MD/DC/DE Broadcasters, supra

7) [From the “Pre-bid/Outreach Session Script for Contract Admimustrator” | “Bidders are
required to show that they’ve made a good faith effort to get the maximum pracncal
participation of mmonty and women-owned busimesses on this project [Iif1t:s
feasibie that the work can be broken mito twe or more smaller umits,  then it should be
done so as to permit maximum participation, based on thc avmlab:hty cst1mate » Rules
and Guidelines at 49 (emphas:s added),

8) Every brdder 15 1o submit a “Statement of Good Faith Efforts” certtfymg that “we have ~
utihzed the following methods to obtain the maximumn practicable participation by small,
mmorty and women-owned business enterpnses on this project » IdatForm 2007
{emphasis added)

As constituted, therefore, to incinde the officially promulgated Rules and Guidehines -
authorized and required by Code 323-5, the City’s Small Business Enterprise Pi—dgfa.m contamns a-
vanety of elements through which the City makes classifications by race and sex and
- *indisputably pressures” contractors 1o recnuit and use subcontractors on those terms This case
1s different from many other cases involving government race and sex classifications in that the
City advances no evidence to suggest that these elements of 1ts program could withstand the
heightened sérutiny applied under U S Supreme Court precedents  The constitutional inquury 1s

foreshortened because the City concedes that 1t cannot satisfy any strict scrutmy review of 1ts

' program Thus, the program 1s unconstitutional on 1ts face 10 the extent that ghe
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' clasmﬁéauon by race or sex with regard to City contracting in construction projects To that
extent, as identified above, Plamntiff prevails on s facial challenge under 42 U S C Section
1983 )

With regard to the application of those unconstitutional program elements to the facts of

" this case, the court notes that there is no evidence that any bidder on the contract at 1ssuc was

privy to the Rules and Guidelines document stself. The court further notes, however, that both

Cleveland and Valley did in fact (and without protest by Cleveland until after the contract was
awarded to Valley) submut-form 2007 (“Statement of Good Farth Efforts”) certifying their efforts
“to obtan the maximum practicable paricipation by smatl, mmonty and women-owned business
enterprses on this project " See, e g, Plamuff’s mal ex 28 Those certifications were made
 after all bidders were provided the “Subcontracting Qutreach Program Summary“ sheet fdr the
project that mclu;led this directive from the City “You will also ﬁnﬂ on the cover of this bid
‘ 'doéﬁent an Ava:Iéb:li_ty Determination [of “lﬁ 09% Mmﬁntﬁ 1 05% Female” for the drywall

\‘vork, see Avéﬂébil:ty Estimatron Sheet at Plamntiif’s tnal ex 28] These figures are percentages

.. ..based on areview of the City’s vendor hist and certified minonty and women-owned busmesses = L7

Bidders should be able to include mority and female firms at the level of availability
mdeented  Plaintiff’s trial exhibit 32 (emphasis added) - Fhe City also informed bidders through
Addendum 3 1o the bid documents that “If the availability estimates are not met, 1t does not
mean that the bid will be deemed non-responstve  However, we expect the utilization of SﬁEs to
be reflective of the availability estimates.” See Plamtiff’s tnal exhibit 7G o

+~- Thus, n the process of solicahing hids, the City did m those respects pressure and

encourage hidders to draw upon race and sex-based classifications that the City concedes couid

not withstand any appropnate heightened review on the facts to which the City 1s pnvy The tnal
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ehcited no testimony, howev&, that the City n fact gave weight to bidders’ comphance with
MBE or WBE availability estimates in makmg the contract award with regard to subcontracting
percentages, Plamnff fitled to establish that City officials looked beyoﬂd whether drywal]
bidders met the City’s BS%ISBE requirement Indeed, Plantff’s own chief estimator on &m :
project did testify that 1n secking to gain the contract award, hus focus in this area was on

boosting his company’s small business enterprise incluston rate, and not on attaining any

particular MBE or WBE percentages Valley did not meet the specified WBE percentage, and
no evidence was presented at tnal that the City rcjcctadl any Convention Center bid on the basis
of MBE or WBE availabihty estimates. The evidence mdicates that the City awarded the
.comract to Valley, and not to Clevelahd,_becausc Va!]éy’s bid complhied with the City’s
requirement that 35 percent of the work go to small bus;ness enterpnises and Cleveland's md did
not

With regard to the unlawful discimmnation component of the case, therefore, Plamtff
- here 1s much 1n the posture of thg plant:ff 1n the case that 1t‘cm_=s of' Vird: rv Dekalb County
School Dastriet (11" Cir 20055, 2005 WL 1389942 There, the federal court of appéals -
detennmed that a school district’s asplranonal “goals” for minonty mvolvement n contracting, -
coup!ed wnh specific mechamsms for pubhc outreach, created racial classifications that were not
narrowtly tarlored to meet strict scrutiny review, “the program 1s facrally unconst:tutlona] " The
court held that, “[n]evertheless, the Distrnct 1s still entitled to Judgment on Virds’s mtentional
discnmination claim - While the {programs] goals themselves are unconststutional, they do not
constitute evidence that Virds humself was discnminated agamst Virds bas fa:led {o establish
a causal connection between the unconstitutional aspect of the [prograrﬁ] and his alleged injury

Moreover, there 15 insufficient other evidence to impose habality upon the Distnct for
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damages to Vird: for mtentional discnmmnation ” Similarly here, Cleveland has not established
that the City’s race and sex based classifications (as opposed to the City’s small business
preference) resulted in the loss of the contract award. Cf Florida General Contractors v
Jacksonwille (1993), 508 U'S 656 (traceability requirement)

Nor has Plamntiff met its burden of proof to establish that the City’s stated policy to favor

small businesses (1o the extent that the practice does not cost taxpayers more than $50,000 per

mayor construction contract) 15 1n reahty a sham to mask mvidious discnrmnation  The court

notes as an aside that the City’s policy of encouraging smalﬂl busimess partlmpahoﬁ well predates

- the Subcontracting Outreach Program cumponénts of which Plamt:ff compiams : Furth.er, the

| court observes that Cincinnati’s City Council, at the urging of the Admumstration, has mdeed
opted to lirmt application of Subcontracting Outreach Program small business preferences to
circumstances m which such preferences would not add mox.-e than $50,000 to the cost of a
contract Whle that newly enacted taxpayer pfofectmn cap was not observed 1ﬁ ths instaﬁce, -the

evidence does not estabhsh that the provision was 1gnored ‘as part of a scheme to further race or

..~ sex based distinctions, and the fact that the cap was adopted by Code certamnly does not further -

the intentional discriminatson theory Moreover, for exampie, the City’s rejection of all the
mihial drywall bids, including Valley's, does not bolster the theory that the City’s stated
preference for SBEs was used here as a “sham™ to mask improper considerations of race or sex.
l;‘urther still, evidence was adduced that the C:ty_ did award other contracts on the Convention
Center project to bidders who did not include any MBE or WBE parnc:pauon

In short, Plaintiff has demonstrated that the City’s SBE program contamns certain fa(_:e and
sex based classifications that cannot pass constitutional niuster as constituted at this tme,

PlamntifT has not estabhshed, however, that those aspects of the program caused
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- award of the drywall contract at 1§sue inthis case Cf Texas v Lesage, 528U S 18 (1999)
(“where a plaintiff challenges a discrete governmental decision as being based on an
imperm$sible cntenon and 1t 15 und;sputed that the government wouid have made the same
decrsion regard!es's"‘, there 1s no cognizable injury warranting relief under [Section] 1583” (;n- an

‘as apphed’ challenge)

I Having prevarled on its abuse of discretion/due process Section | 983 claims and on
s clam that spectfic portions of the City's SBE Rules and Gudelines are ui.wcanm:utmnal on
their face, Cleveland is eniitled to certam declaratbry and mjunciive rebef Cleveland also 15
 entitled n;' s reasonable at!brnéy s fees ﬁnder 42 U S C Section 1988 Cleveland dxd not-
establish, however, that the court should use s equitable powers to enjoin ongotng work with
regard to the Convention Center project itself
The mnjunctive and declaratory rehief sought'by Cleveland mvolve both the administration
of future City construction coniracts and the dlsbos1uOn of the current Convention Center |
‘ drywali prhgeci 1 |
- Plamntiff 15 entitled toa declaration that City Code Section 321-37(c)ar 1ts éu’rrcnt form < 7
- provides, among other things, that where the City eleéts to enter mnto a construction contract on -
the basis of the “lowest and best” bid, and where that selection 1s based prrmanly upon the City’s
dctmnmanon.of bidders’ relative comphiance with the City’s SBE Subcﬁntractmg Qutreach
Program rules and regulations, fhc City may not award the contract to a.blddcr whose bid amount
exceeds an otherwise qualified bid by ten percent or Fifty Thousand Dollafs The Clty-
Admumstration professed tc; know the meaning of that Code subsection at the time 1t was
considered by Council - the court trusts that now that further attention hés be;en drawn to the

existence of the subsection (and to the hugh cost to taxpayers of 1gnonng 1t), and now that the
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City has acknowledged the status of its Suhcontracung Outreach Program rules and regulations,
no injunctive mandate with regard to future contracts 1s necessary with regard to that provision
of law Plainff Cleveland further 1s entitled to 2 declaration that the conduct of the City n |
ignonng the cost cap depnived Cleveland of a property interest ﬁnﬁmut due process of law
Plaintiff also 1s entitled to a ﬂcclarat:on that the City’s SBE Rules and Guidelings 1n therr

current form contain certain race and sex based classifications as enumerated zbhove that, m hight

of the City's admission that it cannot now ofi‘cr a conipe!hng governmenta) interest to satisfy
“strict scrutiny™ review as required by goverming United States Supreme Court precedent, violate
the equal proti:ct:on clause of the U S Constitution The court will enjoin the Caty from _
.applymg those specified Rules and Guidehhcs provisions to any City construction project absent
a forma! determination and public showmg by _thc City that such provisions are narrowly tailored
to advance a compeiling governmental mterest Sf the sort that the City concedes it cannot now
establish Now that the City has acknowledged the status of 1ts Rules and Guidelmes, and now
that these particular classifications have been 1dentified and the City has conceded that it 15
... unable to meet any ‘s.tnct scrutinty review, the City 1s expected to take protﬁpt stéps toremove all - '

. __unconsutut:n:;nal provisions from 1its Rules and Gwidelines In this regard, the court 1s heartened
by the City’s stated commitment i the Rules and Guidelines (at page 8) to ensure that |
“Businesses awarded City contracts shall prohibit discimination agamst any person or business
on the basis of race, color, sex, rehgton, disabihity or nationai ﬁn gn  Such busmesses shall
develop a policy statement to be communicated regularly to all persons and entities imvolved 1n
the performance of their contracts, and shall conduct their contracting and purchasing programs

s0 as to discourage any diserimunation and to resolve all allegations of discnmihation ™
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In considenng Cleveland’s request for injunctive relief with regard to the Convention
Center drywall contract af 1ssue, the court 1s mindful that “A party seeking a penn:;nent
myunction must show [that 1t has ‘a night to rehef under the apphcablé substantive law,’] that the
imjunction 15 necessary to prevent nreparable harm and that the party does not have an adeguate
remedy at law [Such] party  must ordinanly prove the required elements by clear and

~ convineing evidence " Procter & Gamble Co v Stoneham (1% Dist App 2000), 140 Ohio -

App 3d 260, 267 The ments of Cleveland’s claims, mcluding its showing that the City abused
its discretion in disregarding the $50,000 cost cap under Code Scctu.m 321-37, have been
discussed .abovc 7 o
Rggardzﬁg the question of an adequate remedy at law, the court observes that the
Defendants’ consistent position up to and inte tnal was tha't.Plamnff 15 hmited n this action
;fglcly to 1fs requests fqr‘rpjunctwe a.nd declaratory rehef, and that money damages are not an
appropnate remedy for Plamtiff’s claims  See, e g, City's May 27, 2005 pretrial statement at 2

(“The City also challenges Cleveland’s ability to recover 1its alleged ‘loét profits’ ™), City's

. .. ... Motan in Limne to Preclude Plamtiff from Presentmg Evidence of Lost Profits; City’s June 13,

- 2005 Reply to Response to the Motion n Limine Regarding Lost Profits {“Because Cleveland's
only claim 15 for mjunctwe rehef, Cleveland also 1s not entitled to a joury tnal Cleveland’s
constitutional nghts, and any claim for redress, can be handled through an action 1n equity by
fﬂmg and secking imunctive relief Not only does an action for mjunctive rehef protect
Cleveland, but it also protects the taxpayers from having to pay twice for a public project”),
City’s June 20, 2005 Memorandum Cl‘tmg Addttional Authon-ty on the Recovery of Lost Profits

{*:n Oho lost profits are not avatlable and only mnjunctive relief 1s available to the plélnuff‘)

ENTERED

JUL 1 3 2003

” mce 1o 7



The court agteed with the City that Jost profits are not a remedy available under Ohio law
to a disappoinied bidder on a pubhc contract See, ¢ g, O 'Rourke Construction Co v Cincinnaty
Metropolitan Housing Authqng» (1" Dist App 1982), 1982 WL 8613 at n S (“we'can find no
E_lward of damages from public funds even though the contract was given to another bidder as the
result of abuse of discretion”); Hardrives Paving & Constr, Inc v Niles (1994), 99 Ohio App 3d

243, 247-48 (“the fact that imunctive relief 1s available generally indicates that a monetary award

Is nbt available for lost profits. [I]f we were {0 allow appellant to receive monciary damages, |
only the bidders would be protected because the public would have to pay the contract price of
" the successful 51dder plus the lost profits of an aggrieved brdder However, 1f lﬁjuncuon 15 the
sole remedy, both the pubhc and the bidders themselves are pro;ected”), Cavanaugh Bldg Corp
v Cuyahoga Cty. Bd Of Commrs (8™ Dist App 2000}, 2000 WL 86554 The court disagreed
with the City’s proposition, however, that it “must apply state law for purposes of defining the -
scope of damages under [federal Section] 1983,” ¢f City’s Juneé 16, 2005 Motion to Clanfy at2,
| 'ané concluded that violations of federal law under Section 1983 can give nise to money damages :
_ ancluding lost profits where injunctive relief alone would not make a plamtiff whole See, eg’
Carejn; Piphus (1.978), 435U S 247, 257-58 (“damages awards under Section 1983 shouid be
govemned by the principle of compensation” as developed by the common law of tbrts, wherg
- common law does not provide full compensation, *the task will be the more d;fﬁcult one of
adapting common-law rules of damages to provide fair compensation for m;uries caused by the
depnivation of a constitutional night'”)
The City’s newly adopted assertion at closing that preject-specific imunctive relief is
precluded because Plamtiff had a complete damages remedy available at law thus nngs a bit
hollow The court granted a directed verdict for the City on the lost profits 1ssue because
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Plantiff — which consistently had sought a combination of money damages and mjunchive rehef,
incliding project-specific mpunctive rehef, see, ¢ g, Amended Complaint and Plamtff’s May 27,
2005 pretnal statement at 2 (secking remedies including damages, declaratory relief, and

“myunctive relief agamst the City and Valley with regard to the application of the SBE Program

to the award of the drywall contract at 1ssue™) ~ fatled in 1ts case in chief to provide any evidence

whatsocver with regard to the drywali project status or the potential availability of ijjunctive

relief on any balance of the contract, at the blose of Plamtiff's case, therefore, there was no
factual basis oﬁ which assess available damage remedies or on which to mstruct the jury to
calculate any lost prdﬁts for drywall work already completed See, e g, Ohio cases supra
establishing prccede_nce of myunctive rehief as opposed to money damages n publ:é bid
contracts, see also, e g, Milwaukee Co Pavers Assnv Fiedler (WD Wisc 1989), 707 F éupp

1016, 1032 (lawsuit challenging “disadvantaged business” preference in construction contracts

. “Pl:amuffs would be enitled to money damages [for the alleged federal constitutional v:ﬁlhubns]

- only if their motion for a brehmmary mjunction were demed, they were to succeed ultimately on

. ... the merits of their claim, and the state construction projects were to have proceeded sofarthat e
: ‘_tf:ey could not reasonably be re-let under non-discriminatory bidding conditions™ [emphasis
-added]) The court did ot rule and does not find that Pluntiff had available a fully adequate

“remedy at law It 15 true that no evidence as to the current status of the.drywall work (and as to

wheti__lcr there remamns any sigmficant portzoh of that drywall project left for potential imunction)
was presented unfi] the City and Valley put forward proof on that subject as part of therr defense
cases; such evidence now s before the court, however, for any appropnate consideration

In light of the equitable nature of the remedy sought, and especially given the public

nature of the project at 1ssue, the court also should consider whether the public interest would
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served or harmed by an injunction and whether third parties would be unduly mjured by such a
remedy “[Claution should be exercised in granting injunctions, and especially so 1n cases

affecting a public mnterest where the court 1s asked to interfere with or suspend the operation of
mmportant public works or to control the action of another department of government > White v
Long (1% Ihst App 1967), 12 Ohto App 2d 136, 140, see also, e g, Leaseway Centers v Dept

of Adm Serv (10" Dist App 1988), 49 Chio App 3d 99, 106 (quoting Waute), Cleveland

Construction, Inc v Ohito Dep't of Adm Serv ( 10" Dnst App. 1997), 121 Ohio App 3d 372, 383
(same). |

Certainly there 15 a powerful pubhc interest i requinng governmental entities to follow
the law Courts across this state have found that mterest especially strong n the context of
“protecting the integnty of the [public] bidding préccss " Cf Cementech, 2005 WL 844948 (9"
Dist App ) (noting that where available, “the preferred method of resolving bidding disputes 1s
igunctive relief, as that rehef would prevent double payment [for the same project] and better

serve the mtegnity of the bidding process™), Hardrives Paving, 99 Oho App 3d at 247-48 (“4f

.. njunction 15 the sole remedy, both the public and the bidder themselves are protected™), Cedar

Bay, 50 Ohio St 3d at 21 (“The mtent of competitive bidding, under exther the state statutes or a
municipal charter, 1s ‘to provide for open and honest competition 1n bidding for pubhic contracts
and to save the pubu; harmless, as well as bidders themselves, from any kand of favontsm or
fraud 1n ats vaned forms™)

Agalﬁst such considerations the court weighs the potential harm 16 the public that could
be caused by disruphion of the ongoing Convention Center work Defense witnesses testified
that the Coﬁvcntlon Center project as a whole 1s approximately sixty percent complete The

drywall work will be roughly 50 percent done by the end of July and 1s on a “critical path” in

ENTERED

JUL 1 3 2005

MAGE £ 2o~

23




which delays could significantly affect other parts of the project Defendants argue, in effect,
that the savings that the City might obtam 1f it were ordered to shift the remaming drywal] work
from Valley to C.'levcland at Cleveland’s bid pnice are hkely to be surpassed by additional costs
ansing from delay claims and lost Convention Center business See; e g, McKillip testumony
that potential delay claxms could reach into the mithons of dollars} Although Defendants couple

this argument with the contention that Cleveland delayed unduly in seeking to press its

preliminary ijunction claim, thereby allowing the project to reach a more dehcate juncture, the
court 1s.'c6ﬁstrame¢-:l l& note that the City seems to have contributed to any percerved need for
extensive and lengthy discovery by taking positions such as its lohgstandmg demual, only now
abahdoned, that 1t had not officiaily promuigated SBE Rules and Guidehnes at all
Valley s prepared to pcrfonnr the balance of the drywall work and, with its
subcontraciors, wqu]d lose any expected remaimng profits 1f the project 1s emomed  Valley also
presented testimony that a premature end to 1ts contract would mean a loss of work for certain
employees i hight of'-the additional worker contmgcnf recently added to the endeavor Aganst
‘that very real concern, the court notes that Valley would not have won the contract or been paid-
for any of the work had the contract been awarded in keeping with the $50,000 cost cap, and that
Valley and 1ts subcontractors appear to have been well compensated for the work théy have
‘performed relatve to the significantly lower (and ‘;othethse quahfied™) byd submitted by
Cleveland
The court finds that equity would not be served by Cleveland’s proposal that Valley be
made to disgorge money 1t already has earned for work aiready done Testimony at tral
mndicates that Vﬁlley followed the rules set forth by the City in bidding on the contract, and that
it ha.s borne substantial contractual nsks associated with its undertaking  The court does not

ENTERED|

JuL 1 3200
niack ) 7




deem Valley’s contract with the City void ab initio, and it would be inequitable to strip Valley of
the compensation it has been given for the work 1t has undertaken pursuant to contract.

Funhér, Cleveland provided no testimony whatsoever duning its case m chief erther with
regard to the current status of the Convention Ccnier project or with regard to Cleveland’s c;wn
current ability to complete the work without delay and disruption to a major City undertaking,

On rebuttal, Cleveland offered no testimony to dispute Defendants® position that the Convention

. . ,
~Center drywall work 1s ona “enitical path” that s extremely time=sensiive and as towhich———

disruptions would impede other contractors and interfere with planned Convention Center events

and broader City interests surrounding the City’s economic development program. Cleveland

“dad not offer credible assurances by a witness conversant with the scope of work and the

project’s current status that Cleveland could take over the job at this stage without undue and
costly disruption The court continues to bcll.eve t]ﬁt a Hamt:ff m an action of this nature 15 not -
entitled to mz_uﬁufactun_: heightened clalxris; to lt;st profits by eschewing serious efforts toward
njunctive rehef at any stage 1 the process,

Considenng the testimony that was given, including the rebuttal testimony, the cout

. finds that an injunction interfering with the ongomng Convention Center construction work has

not been show_n to be appropriate upon examination of éll appropriate eqmtﬁble considerations.
The court reaches this conclusion reluctantly in light of the course that this litigation took; but 1t
finds that ;he public interest 1s a weighty factor m this case mvolving a major public undertaking,
see, eg White, 12 Ohio App.Za 136, and that the public interest at this juncture 1s best served by

the combination of declaratory and non-pro;eét specific relief outlined above. The court further

. finds that Cleveland is the prevauing party on its Section 1983 due process claim and on 1ts

ENTERED

JUL 1 3 2005
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‘reasonable attorney’s fee under 42 US C Section 1988 Costs will be assessed against

Defendants jointly

The court wall ask the parties to confer, if they wish, on a judgment enﬁy to propose to

the court m very short order reflecting these determinations The court also asks the parties to

t
confer on a date for a heanng on the amount of Cleveland’s attomey’s fee

. 4

ENTERED

JUL 1 3 2005
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SyLvia Sreve HENDON, Judge.

{41} This case arose from the city of Cincinnati's rejection of a bid by
Cleveland Construction Co. for drywall work on the expansion and renovation of the
Cincinnati Convention Center. At the heart of the dispute was the city’s
implementation of its small business enterprise (SBE) program.

{92} Cincinnati Municipal Code (CMC) 321-37 required the city to award a

construction contraét to the lowest and best bidder. The ordinance set forth a non-
exhaustive list of factors that the city purchasing agent could consider in determining
the lowest and best bid. One of the factors that could be considered was a
contractor’s compliance' with the rules and regulations of the city’s SBE
Subcontracting Qutreach Program.?

{13} Where a lowest-and-best determination was based primarily on the
contractor’s subcontracting-outreach compliance, the ordinance had a built-in cap.
The contract award could be made, “subject to the following limitation: the bid could
not exceed an otherwise qualified bid by ten (10%) percent or Fifty 'I’hc;ﬁsand Dollars
{$50,000.00), whichever is lower.”2 The cap was apparently intended to strike a
balance between the city’s efforts to include small businesses in public contracts and
the city’s interest in protecting its taxpayers from excessive costs.

{94} On December 23, 2003, the city issued an invitation to bid on the
Cincinnati Convention Center Expansion and Renovation Project, entitled “Bid

Package C / TC—09A Drywall.” The city required bidders to show that they had

1 CMC 321-37(c)4).
= CMC 321-37%&
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made a good-faith effort to obtain the participation of SBEs on the project. For the
drywall-contract bids, the city established a mandatory SBE-participation goal of
a5%. Bidders were notified that their failure to meet the SBE-participation goal
could cause a bid to be rejected as nonresponsive. The city received bids until
February 5, 2004.

{95} On February 11, 2004, Kathi Ranford, a contract-compliance officer,

reported to Bernadine Franklin, the city’s purchasing agent, that none of the three

bidders for the project’s drywall contract had complied with the 35% SBE-

participation requirement. According to Ranford, Cleveland had submitted a bid

with 3% SBE participation, Valley Interior Systems had submitted a bid with 34% .

SBE participation, and Kite, Inc., had submitted a bid with no SBE participation. In
that round of bidding, Clevela.nd’s bid had been the lowest-dollar bid.

{Y6} Because ncne of the bidders had achieved the full 35% SRE-
participation goal, the city conducted an emergency rebidding for the drywall
contract. On February 24, 2004, Ranford.notiﬁed Franklin that Cleveland had
submitted a re-bid for $8,889,000, with 10% SBE participation, and that Valley had
submitted a re-bid for $10,135,022, with 40% SBE participation.

{47} The city’s office of contract compliance deemed Cleveland’s bid to be
unacceptable due to its failure to achieve 35% SBE participation. In all other
respects, however, Cleveland’s bid had been found acceptable according to the city’s
purchasing division, |

{98} Following a review of the acceptability of the bids, Franklin issued a
recommendation to Timothy Riordén, an assistant city manager, that the drywall

contract be awarded to Valley., Franklin's recommendation stated, “Pursuant to
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Section 321-37 of the Municipal Code, the bid submitted by [Valley] has been
determined to be the lowest and best bid.”

{9} Valley's new bid exceeded Cleveland’s new bid by $1,246,022, well
over the $50,000 or 10% cap in CMC 321-37. Nonetheless, on March 3, 2004, the
city awarded the drywall contract to Valley and instructed Valley to commence work

under the terms of the contract.

Cleveland Files Suit

{f110} Three weeks later, on March 30, 2004, Cleveland brought an action for
injunctive relief and damages against the ci:cy, several city employees, and Valley.
Cleveland asked the court to restrain the city and Valley from proceeding on the
drywall contraci and to order the city to award the contract to Cleveland.

{11} In addition, Cleveland sought declarations by the court that (1} the
city's award of the contract violated CMC 321-37; (2) the city’s drywall contract with
Valley was void; (3) the city’s SBE program was unconstitutional and in violation of
Section 1983, Title 42, U.5.Code; (4) the city had deprived Cleveland of a property
interest; (5) Cleveland was the lowest and best bidder; and (6) the city’s delegation of
discretion to its purchaéing agent under the SBE subcontracting-outreach program
- was void. |

_ {912} Finally, Cleveland sought compensatory and punitive damages, as well
as attorney fees and costs.

{913} The trial court denied Cleveland’s motion for a temporary restraining
order. Later, upon motion, the trial court dismissed the city employees from the

action.
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(414} In June 2005, the case proceeded to a jury trial. At the close of
Cleveland’s case, the trial court directed a verdict in favor of the city and Valley on
Cleveland’s elaims for lost profits. Cleveland's remaining claims for injunctive ami
declaratory relief and attorney fees were tried to the bench, by agreement of the
parties.‘

{915} At the conclusion ﬂf the trial, the court found that the city had viclated

CMC 321-37 by awarding the drywall contract to Valley rather thém to Cleveland. As

a result, the court held, the city had abused its discretion in 2 manner that had
denied Cleveland the contract in violation pf its federally protected due-process
rigl;ts and-in violation of Section 1983.

{916} The court held that the city’s SBE px.'ogram rules and guidelines
created race- and gender-based classifications that rendered the program facially
uﬁconstitutional. The court further found that the city had pressured and
encouraged bidders, including Cleveland, to draw upon race- and gender-based
classifications, in violation of Cleveland’s rights under Section 1983. But the court
held ﬁmt Cleveland had failed to establish that the denial of the drywall contract was
the result of the race- and gender-based classifications; rather, it held that the denial
had been the result of the city’s preference for small businesses.

{9117} The court rendered a declaratory judgment that precludes the city
from awarding future contracts to a bidder that exceeds the cap set forth in CMC
321-37 if the bid selection is based primarily on the bidders’ compliance with the SBE
subeontracting-outreach program.

{918} The court permanently enjoined the city from maintaining or applying

race- or gender-based classifications in its SBE rules and guidelines, absent a formal
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determination that such race-based provisions were narrowly tailored and necessary
to fulfill compelling governmental interests, or that such gender-based provisions
were substantially related to genuine and important governmental objectives.

{919} Finally, the court entered judgment in favor of Cleveland as the
prevailing party, and against the city, for Cleveland’s reasonable éttorney fees and
costs pursuant to Section 1988, Title 42, U.S,Code. The court also entered judgment

in favor of Valley.

{420} On appeal, Cleveland argues that the trial court erred by (1) directing a
verdict in favor of the city on Cleveland’s damage claims; (2) refusing to declare
Valley's drywall contract to be void or to prohibit performance under the contract;
(3) ruling that Cleveland could not elicit testimony from Valley's subcontractors with
réspect to post-contract events; (4) denying Cleveland’s motion for 2 new trial; {5)
granting the motions to dismiss individual city employees; and {6) making findings
concerning causation of damages.

{421} In its cross-appeal, the city argues that the trial court (1) erred by
applying CMC 321-37; (2) lacked jurisdiction over Cleveland’s claims for injunctive
relief; (3) erred by concluding that the city had deprived Cleveland of its right to
procedural due process; (4) erred by ruling that portions of the city’s SBE program
created constitutionally impermissible race- and gender-based classifications; and
(5) erred by awarding attorney fees to Cleveland. We first address the city’s

assignments of error.
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e The Application of CMC 321-37

{1]22}" In its first assignment of error, the city argues fhat the trial court erred
by applying CMC 321-37 in its analysis of Cleveland’s claims. The city contends that
Franklin had not applied the provisions of CMC 321-37 in her review of bids for the
project because the ordinance had not been in place at the ﬁme. the project's

“procurement process” was planned.

" {923} The record reflects that CMC 321-37 had been adopted in specific
contemplation of the convention center project. By its terms, the ordinance had been
enacted as an emergency measure due to the city’s “immediate need to proceed with
the bidding of the Convention Center and major development projects.” The
ordinance specifically applied to the award of construction contracts that exceeded
$100,000. And the ordinance had gone into effect before the project’s bid
solicitation, and well before the award of the drywall contract. So Franklin's
selection of the lowest and best bidder was subject to CMC 321-37.

{424} The city argues that “[e]ven though Valley’s bid was $1.2 million more
than Cleveland’s, the project was well within the budget.” This argument fails to take
into account that “among the purposes of competitive bidding legislation are the
protection of the taxpayer [and the] prevention of excessive costs.”s The fact that the
pi'oject was under budget was of questionable relevance and was certainly not

dispositive of the legality of the bid-selection process.

3 Danis Clarkeo Lendfill Co. v. Clark Cty. Solid Waste Mgmt Dist., 73 Ohic St.3d 590, 602, 1995-
Ohio-301, 653 N.E.2d 646.
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{425} The city argues that even if Franklin had applied CMC 321-37 to the
drywall-contract bids, the ordinance’s cap would not have come into play because
Cleveland’s bid was not an “otherwise gualified” bid. But the city acknowledges in its
brief that “[t]he trial evidence established that Cleveland lost because its drywall bid
failed to reserve at least 35% of the work for small business enterprises as the bid
documents required.” In other words, but for its SBE noncompliance, Cleveland’s

bid was qualified. Where the sole reason that Cleveland’s bid was rejected was its

noncompliance with the SBE subeontracting-outreach program, Cleveland was an
“otherwise qualified” bidder. Under these .circumstances, Valley’s SBE-compliant
bid could not have exceeded Cleveland’s bid by the $50,0 60 or 10% cap.

{426} Accordingly, we hold that the trial court properly considered and

applied CMC 321-37. We overrule the city’s first assignment of error.

Cleveland's Standing

{27} In its second assignment of error, the city argues that the trial court
lacked jurisdiction over Cleveland’s claims for injunctive relief, The city contends
that the poséibility that Cleveland might bid on a city contract in the future did not
create a risk that it would again be subject to a deprivation of rights,

{128} In Ohio, it is well established that standing to challenge the
constitutionality of a legislative enactment exists where a litigant “has suffered or is

threatened with direct and concrete injury in a manner or degree different from that
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suffered by the public in general, that the law in question has caused the injury, and
that the relief requested will redress the injury.”4

. {9293 In the context of a constitutional challenge to a set-aside program, the
“injury in fact” is the inability to compete on an equal footing in the bidding process,
and not necessarily the loss of a contract. So to establish standing, a party
challenging a set-aside program need only demonstrate that it is able and ready to

bid on contracts and that a discriminatory policy prevents it from doing so on an

equal basis.5

{930} At trial, the city specifically stipulated that Cleveland intended and was
able to bid on fﬂtilre c1ty construction projects. And the city’s discriminatory policies
would have affected Cleveland’s ability to compete fairly. So Cleveland had sufficient
standing to seek injunctive relief against the city. We overrule the city’s second

assignment of error.

Deprivation of a Property Interest

{931} In its third assignment of error, the city argues that the trial court
erred by concluding that the city had deprived Cleveland of a right to procedural due
process.

{432} One of the proscriptions of the Fourteenth Amendment is the

deprivation of a person’s property interests without due process of law.® In a due-

4 State ex rel. Ohic Acad. of Triel Lawyers v. Sheward, 86 Ohio St. 3d 451, 469-470, 199g-Ohio-
123, 715 N.E.2d 1062,

& Northeastern Fla. Chapter of Associated Gen. Contractors of Ani. 1. Jacksonvlile (1993}, 508
U.8. 656, 666, 113 8.Ct. 2207.

% Bd., ofRegentsu Roth (1972) 408 U.5. 564, 569-570, 92 S.Ct. 270L

10




OHIO FIRST DISTRICT COURT OF APPEALS

process challenge based upon such a deprivation, we must first determine whether a
protected property interest was at stake.

{933} Property interests “are created and their dimensions are defined by
existing rules or understaﬂdings that stem from an independent source such as state
law—rules or understandings that secure certain benefits and that support claims of
entitlement to those benefits.”” A person has a property interest in a benefit, such as

a public contract, if the person has a legitimate claim of entitlement to it.® A person’s

unilateral expectation of a benefit is not enough.?

{934} The Sixth Circuit Court of Appeals has held that a disappointed bidder
may establish a legitimate claim of entitlement to a public contract in one of two
ways. A bidder can either show that it actually was awarded the contract and then
deprived of it, or that the government abused its limited discretion in awarding the
contract to another bidder. 1 |

{935} Generally, municipalities are vested with broad discretion in matters
related to public cdntracts. But that discretion is not limitless.”? For example, a
municipality “may by its actions commit itself to follow rules it has itself
established.”»

{936} In the context of lowest-and-best-bidder determinations, Ohio courts

are reluctant to substitute their judgment for that of city officials.’s But where city

»1d. at 577, g2 8.Ct. 2701,

%(%ev&z and Constr. v, Ohio Dept. of Admin, Servs.,, GSA (1997), 121 Ohio App.ad 372, 394, 700
E.2d 54.

9 Roth, supra, at 577, 92 8.Ct. 2701,

10 United of Omaha Life Ins. Co. v. Solomon (C.A.6, 1992), 960 F.2d 31, 34; Enertech Elec. v.

Mahoning County Commys. (C.A.6, 1966), 85 F.3d 257, 260.

M Danis, supra, at 604, 1995-Chic-301, 653 N.E.2d 646,

12 ]d, at 603, 1995-0Ohi0-301, 653 N.E.2d 646.

13 See Cedar Bay Constr., Inc. v. Fremont (3990), 50 Ohio St.3d 19, 552 N.E.2d 202,

1
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officials abuse the discretion vested in them, courts will intervene.'4 An abuse of
discretion “connotes more than an error of law or of judgment; it implies an
unreasonable, arbitrary, or unconscionable attitude, * ¥ * ‘Arbitrary’ means ‘without
adequate determining principle; ** * not governed by any fixed rules or standard.’
* * % ‘Unreasonable’ means ‘irrational.’ ™13

{37} In this case, the city had established a “fixed rule” with respect to the

award of a contract based primarily upon the bidder’s subcontracting-outreach

program compliance. In that instance, CMC 321-37 required the city to apply the
ordinance’s cap.

{938} But, here, the evidence demonstrated that the city had arbitrarily
ignored thel cap in awarding the contract to Valley. Thus, we agree with the trial
court that the city’s failure to follow the directive of its own ordinance constituted an
abuse of discretion that resulted in a deprivation of Cleveland'’s properfy interest in

the contract award. We overrule the city’s third assignment of error.

SBE Program Provisions Were Facially Unconstitutional

{939} In its fourth assignment of error, the city argues that the trial court
erred by ruling that elements of the rules and guidelines in the city’s SBE program
created constitutionally impermissible race- and gender-based classifications. The

¢ity contends that the program was a lawful “outreach” program that encouraged

4 1d. at21-22, 552 N.E.2d 202.
wdga )ton, ex rel, Scandrick v. McGee (1981), 67 Ohio St.2d 356, 359, 423 N.E.2d 1095 (emphasis
addaeda).

12




OHIO FIRST DISTRICT COURT OF APPEALS

contractors to use “good faith efforts” to promote opportunities for minorities and
females.

{940} The Fourteenth Amendment requires strict scrutiny of all race-based
action by state and local governments.’® Racial classifications must serve a
compelling gGVefnment interest and must be narrowly tailored to further that
interest.?  Gender-based classifications, by contrast, require an “exceedingly

persuasive” justification,®

{1]41}. At trial, the city did not put forth any argument or evidence to
demonstrate that its SBE program could withstand such heightened scrutiny.
Instead, the city relied on its-assertion that increased scrutiny should not apply in the
first instance because its SBE program created neither race- nor gender-based
classifications.

{f42} On appeal, the city acknowledges that it had predetermined estimates
of the availabiiity of minorities and females for each trade represented in the
convention center project. But the city argues that its availability estimates were for
informatioﬁal purposes only, and that bjdders were required to do nothing in
response.

{943} Racial or gender classifications may arise from a regulation’s strict
retiuirements, such as mandated quotas or set-asides. But rigid mandates are not a

prerequisite to a finding of a racial classification.’? Where regulations pressure or

18 Richmond v, J.4. Croson Co. (1989}, 488 U.S. 469, 109 S.Ct. 706,

v Adarand Constructors v. Pena (1995), 515 U.S, 200, 235, 115 8.Ct. 2097.
18 [Inited States v. Virginia {1996}, 518 U.S. 515, 533, 116 5.Ct. 2264.

¥ Bras v, Calif. Pub, Utils, Comm, (C.A.9, 1995), 59 F.3d 869,

13
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encourage contractors to hire minority subconfcractors, courts must apply strict
serutiny.2e

{944} For example, in Adarand Constructors v. Pena,> the United States
Supreme Court considered federal regulations that provided financial incentives to
bidding contractors to hire minority subcontractors. The regulations did not require
contractors to use minority subcontractors. But contractors would receive addiﬁonal

compe: jon i i The held that, to the extent that the regulations

provided incentives to contractors to use race-based classifications, the regulations
were subject to strict scrutiny, 22

{1{45} In determining ,wheth-er strict scrutiny must be applied to the city’s
SBE program, we mus.t look behind its ostensibly neutrél labels such as "outreachr
program” and “participation goals.” The program’s rules and guidelines “are not
immunized from scrutiny because they purport to establish ‘goals’ rather than
‘quotas.’ [Courts] look to the economic realities of the program rather than the label
attached to it.”23

{9146} Under the city’s SBE rules and guidelines, all bidders were required to
use “good faith efforts” to promote oppertunities for minority- and women-owned
businesses {MBEs and WBEs) to the extent of their availability as determined by the
city. With respect to the drywall portion of the project, the city estimated that the

availability of MBEs was 13.09%, and that it was 1.05% for WBEs.

20 Qee Lutheran Church-Missowri Syned v. FCC (C.AD.C, 1998}, 154 F.3d 487; Monterey
Mechanical Co. v. Wilson (C.A9, 1997), 125 F.3d 702; Safeco Ins. Co. of America v. White House
(C.A.6, 1999), 191 F.3d 675.

21 (1995), 515 U.8. 200, 115 S.Ct. 2097.

22 1c}, at 224, 115 5.Ct. 2097.

23 Bras, supra, at 874.
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{947} Bidders were requiréd to provide detailed- descriptions of the
techniques used to obtain participation of MBEs and WBEs. The city would then
evaluate each bidder's documented efforts to achieve participation of MBEs and
WBEs. If that review determined that a bid’s utilization percentage for MBEs and
WBEs was lower than the estimated availability for those groups, the bid would be
flagged for a discrimination investigation.

{748} Where the city’s SBE program required documentation of a bidder’s

specific efforts to achieve the participation of minority subcontractors to the extent
of their availability as predetermined by the city, the program undeniably pressured
bidders to implement racial preferences.2+ Therefore, the program’s rules must be
subject to strict scrutiny. To the extent that the rules pressured bidders to hire
women-owned subcontractors, the city was required to demonstrate an “exceedingly
persuasive” justification for the differential treatment.

{949} Given that the ity effectively conceded that it could not justify race- or
gender-based classifications under either standard of heightened scrutiny, the trial
court properly determined that those elements of the program that caused bidders to

use racial- or gender-based preferences were unconstitutionally impermissible.

Award of Attorney Fees

{950} In its fifth assignment of error, the city argues that the trial court erred
by awérding attorney fees to Cleveland. The city contends that Cleveland was not

entitled to the award because it was not a prevailing party.

24 Safeco Inc., supra, at 602, citing Lutheran, supra, at 401.

15
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{9513} A “prevailing party” is one who “succeed[s} on any significant issue in
litigation which achieves some of the benefit the parties sought in bringing suit.”2
To be a “prevailing party,” there must have been “a court-ordered ‘change [in] the

L

legal relationship’ * between the parties.26 In this regard, a declaratory judgment
may serve as the basis for an award of attorney fees.??

{952} But the entry of a declaratory judgment in a party’s favor does not

automatically render that party a prevailing party under Section 1988.28 “In all civil
litigati'on, the judicial deeree is not the end but the means. At the end of the rainbow
lies not a judgment, but some action (or cessation of action) by the defendant that
the judgment produces—the payment of damages, or some specific performance, or
the termination of some conduct. Redress is sought through the court, but from the
defendant. This is no less true of a declaratory judgment suit than of any other
action. The real value of the judicial pronouncement — what makes it a proper
judicial resolution of a ‘case or controversy’ rather than an advisory opinion - is in
the settling of some dispute which affects the behavior of the defendant towards the
plaintiff.” (Emphasis in original.)=

{953} We hold that the trial court did not abuse its discretion in ordering
attorney fees. Cleveland successfully challenged the unconstitutional race- and
gender-based provisions of the city’s SBE program. As a result, the city will no

longer be permitted to apply those provisions against Cleveland or other bidders on

s Hensley v. Eckerhart (1983), 461 U.5. 424, 433, 103 S.Ct. 1933,

*;;Buckhannon Bd. v. W. Va. Dept. of Health & Human Res. (2001), 532 U.5. 598, 604, 121 S.Ct.
1835.

27 Hewitt v, Helms (1987), 482 U.8. 755, 761, 107 5.Ct. 2672.

28 Rhodes v. Stewart (1088), 488 U.S. 1, 109 5.Ct. 202.

28 Hewitt, supra, at 761, 107 S.Ct. 2672.
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city contracts. In that regard, Cleveland was a prevailing party because the judgment

~ had a distinet effect on the city’s behavior. Accordingly, we overrule the city’s fifth

assignment of error,

Directed Verdict

{54} Inits complaint, Cleveland sought damages for the loss of profits that

it would have realized had it been awarded the drywall contract. Cleveland now

argues in its first assignment of error that the trial court erred by directing a verdict
in favor of the city on its lost-profits claim.

{155} In considering a mation for a directed verdict, a trial court must’
construe the evidence most stmngly in favor of the party against whom the motion is
made.2* In doing so, if the court “finds that upon any detérminative issue reasonable
minds could come to but one conclusion upon the evidence submitted and that
conclusion is adverse to such party, the court shall sustain the motion and diréct a
verdict for the moving party as to that issue,”s

{1156} “A motion for directed verdict * * * does not present factual issues, but
a question of law, even though in deciding such a motion, it is necessary to review
and consider the evidence.”3> Because a question of law is presented, we apply a de

novo standard of review Lo a directed verdict.3s

3 Civ.R, 50(4)(4).

a1 Civ.R, 50(A)4).

82 Goodyear Tive & Rubber Co. v. Aetna Cas. & Sur. Co., 95 Ohio St.ad 512, 2002-Chio-2842, 7ﬁg

N.E.2d 835, 14, guoting O'Day v. Webb (1972}, 29 Ohio St.2d 215, 280 N.E.2d 896, paragrap

three of the syllabus.

;: glegeé%nd Elec. IMtum. Co. v. Pub. Unl. Comm., 76 Ohio St.3d 521, 523, 1996-Ohic-298, 668
E.2d 889,
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{9573 Cleveland acknowledges that the Ohio Supreme Court’s recent
decision in Fairlawn v, Cernentech34 resolves its claim for damages under state law.
In Cementech, the court held that when a municil;a]ity violates competitive-bidding
laws in awarding a competitively bid project, a disappointed bidder cannot recover

its lost profits as damages.

{458} But in addition to its claim for damages under state law, Cleveland

deprivation of its property interest in the drywall contract. Under Section 1983, a
party whe has been deprived of a federal right under the color of state law may seek
relief through “an action at law, suit in 'equity-, or other proper proceeding for
redress.”

{959} The basic purpose of a Section 1983 damage award is to compensate
persons for injuries caused by the deprivation of constitutional rights.3s For this
reason, no compensatory damages may be awarded in a Section 1983 suit without
proof of actual injury.3® The level of a person’s compensatory damages under
Section .1983 is ordinarily determined according to principles derived from the
commeon law of torts.27

{960} In Adarand Constructors v. Pena,3® the United States Supreme Court
considered whether a rejected bidder had standing to seek injunctive relief against
future application of a minority set-aside program. In doing so, the Court presumed

that the rejected bidder was entitled to seek damages for the lost contract:

343109 Chio St.3d 475, 2006-Ohio-2991, 849 N.E.2d 24.

3s Carey v, Piphus (1978), 435 U.S, 247, 253-254, 98 S.Ct. 1042.

3 Memphis Community Sch. Dist. v. Stachura (1986), 477 U.S. 299, 306, 106 §.Ct. 2537.
9714, at 306-307, 106 S.Ct, 2537,

38 {1995}, 515 U.S. 200, 115 S5.Ct. 2007.
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{961} “Adarand, in addition to its general prayer for ‘such other and further
relief as to the Court seems just and equitable,” specifically seeks declaratory and
injunctive relief against any future use of subcontractor compensation classes, * * *
Before reaching the merits of Adarand’s challenge, we must consider whether
Adarand has standing to seek forward-looking relief. Adarand’s allegation that it has
lost a contract in the past because of a subcontractor compensation clause of course

entitles it to seek damages for the loss of that contract[.]” (Emphasis added.)

{162} Those damages may include a disappointed bidder’s lost profits.3 In

- W.H. Scott Constr. Co., Inc. v, Jackson,4o the Fifth Circuit Court of Appeals

ﬁ:gxnsidefed an equal-protection challenge to a policy encouraging minority
participation in city construction projects. The court upheld an award of lost profits
to a rejected bidder who had sought damages from the city under Section 1983.

{963} Similarly, in Hershell Gill Consulting Engineers, Inc. v. Miami-Dade
Cty., Fla.,* the court held that a county was liable to the plaintiffs under Section
1983 for any compensatory damages resulting from its unconstitutional affirmative-
action programs. The court held that the plaintiffs’ damages could include their lost
profits, but that the plaintiffs in that case had failed to prove that any actual losses
h_ad resulted from the unconstitutional programs. 42

{1‘[64} In this case, the trial court concluded that Cleveland’s failure to adduce
evidence concerning the degree of‘ completion of the drywall contract precluded

Cleveland from proceeding on its claim for money damages. The court reasoned that

39 See Flores v. Pierce (C.A.9, 1980), 617 F.2d 1386, 1392; Chalmers v. Los Angeles (C.A.9, 1985),
762 F.2d 753.

40 (C.A.5,1999), 199 F.3d 206.

#(8.D.Fla.2004), 333 F.Supp.2d 1305.

4z]d. at 1339,
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Cleveland’s damages were speculdtive, not due to a failure of proof as to Cleveland’s
anticipated profits, but due to the court’s misapprehension that Cleveland’s damage
claim was wholly dependent on its claim for injunctive relief.

{465} Certainly, the status of the drywall project would have been relevant to
a determination of any injunctive relief the court may have awarded, but that

evidenee was not critical to Cleveland's claim for Section 1983 damages. In effect,

from seeking redress, even though Cleveland could have waited to file suit until the

drywall contract had been completed. The issuance of a directed verdict on the issue

‘of Section 1983 damages before the contract’s completion had the absurd result of

denying redress because of Cleveland’s diligence in asserting its claims.

{466} We recognize that a plaintiff seeking redress under Section 1983 is
required to mitigate its damages.42 But once the plaintiff has presented evidence of
damages, the defendant has the burden of establishing the plaintiff's failure to
properly mitigate damages.44 So once Cleveland presented evidence of damages, the
burden of proof on the issue of mitigation was on the city.

{967} Because a jury could have concluded that Cleveland had established all

‘the elements of its Section 1983 claim for damages, we hold that a directed verdict in

favor of the city was unwarranted, Consequenily, we sustain Cleveland’s first
assignment of error in part, reverse the entry of the directed verdict on the Section
1083 damage claim, and remand the case for a new trial on the issues of liability and

damages with respect to Cleveland’s lost-profits claim under Section 1983.

43 Meyers v. Cincinnati (C.A.6,1994), 14 F.3d 1115, 1n9.
4+ 1d., citing Rasimas v, Michigan Dept. of Mental Health {C.A.6, 1983), 714 F.2d 614.
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{968} Because Cleveland’s fourth and sixth assignments of error relate to the
trial court’s dismissal of its damage claims, we address the assignments out of order,
Cleveland argnes that the trial court erred by denying its motion for a new trial, given
the court's erroneous dismissal of its damage claim under Section 1983. Cleveland

also contends that the trial court erred by making “a finding that, essentially,

amount{ed] to a directed verdict on the issue of proximate causation of Cleveland’s

disposition of Cleveland’s first assignment of error, we sustain the fourth and sixth

assignments of error.

The Denial of Injunctive Relief

{469} In its second assignment of error, Cleveland argues that the trial court
erred by refusing to declare the drywall contract unenforceable and by failing to
enjoin performance of the contract. Cleveland contends that the trial court should
have enjoined performance of the contract despite the fact that substantial work had
been completed on the project.

{970} An appellate court need not consider an issue where the court becomes
aware of an intervening event that has rendered the issue moot.4s The duty of an
appellate court is to decide actual controversies between parties and to render
judgments that may be carried into effect.4® “Thus, when circumstances prevent an

appellate court from granting relief in a case, the mootness doctrine precludes

45 Cincinnati Gas & Elec. Co. v. PUC of Ohio, 103 Chic 5t.3d 398, 2004-Ohio-5466, 816 N.E.2d
2138, at W15, citing Miner v. Wikt (1910), 82 Ohio St. 237, 238, 92 N.E. 21,
46 Miner, supra, at 238, o2 N.E. 21.
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consideration of those issues.”#? For example, in the context of appeals involving
_ construction projects, Ohio courts have held that an appeal is rendered moot where
the appellant fails to obtain a stay of execution of the trial court’s judgment and
construction commences.43

{471} In this case, there is no dispute that the convention center project,
which was substantially completed at the time that the trial court denied the

injunction, is now completed in its entirety. At no point in the proceedings did

Cleveland cbtain a stay of the trial court’s denial of its request for a temporary
restraining order. In faet, as the trial court pointed out, Cleveland did not pursue
preliminary injunctive relief for an entire year. Instead; Cleveland acceded to several
continnances. In denying Cleveland’s motion for a preliminary injunction, the trial
court noted the following:

{972} “The court at this time will deny Cleveland’s motion for injunctive
relief pending trial. The parties’ desires with regard to the scheduling of this case
have been solicited on a regular basis. After the action was removed to and returned
from federal court, Cleveland opted not to seek a prompt hearing on [a] preliminary
injunction, but sought rather to engage in the extended discovery reflected in the
voluminous materials relating to the summa.ry judgment motions. Cleveland then
waited to the final day of the dispositive motion period ~ almost one year after the
action was filed and roughly three months prior to the scheduled June 20, 2005 trial

date - to pursue its preliminary injunction request.”

a7 Schwab v. Lattimore, 166 Ohio App.3d 12, 2006-Chic-1372, 848 N.E.2d g1z, at Tho.
48 Schuster v. Avon Lake, oth Dist. No. 03CA008271, 2003-Ohic-6587, at 13; Pinkney v.
Southwick Invs., L.L.C., 8th Dist. Nos. 85074 and 85075, 2005-Ohio-4167; Bd. of Commrs. v.
Saunders, 2nd Dist. No. 18592, 2001-Ohio-1710; Smola v. Legeza, 11th Dist. No. 2004-4-0038,
2005-Ohio-7059; Redmon v. City Council, 10th Dist. No. 05AP-466, 2006~0Ohio-2199.
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{473} “At this point, we can not render a judgment that could be carried into
effect with respect to the performance of the drywall contract. Even if we coneluded
(which we expressly do not} that the trial court had erred in failing to enjein the
cnntl_'act’s performance, our opinion would only be advisory in nature.

Consequently, we decline to address the assignment of error on its merits.

Evidentiary Rulings

{474} In its third assignment of error, Cleveland argues that the trial court
erred by ruling that it could not elicit testimony from Valley’s subcontractors about
events that lia;d occﬁrred after the city had awarded the contract to Valley. In
support of its argument, Cleveland directs us to its examination of one of Valley’s
subconiractors, Marti Stouffer-Heis, owner of MS Construction Consultants.

{975} “Relevant evidence” is defined by Evid.R. 401 as “evidence having any
tendency to make the existence of any fact that is of consequence to the
determination of the action more probable or less probable than it would be without
the evidence.” Evid.R. 402 provides that relevant evidence is admissible, subject to
enumerated exceptions, and that evidence that is not relevant is not admissible.
Although the terms of Evid.R, 402 are mandatory, a trial court is vested with broad
discretion in determining whether evidence is relevant.49 A reviewing court is,
therefore, limited to a determination of whether the trial court abused its discretion

in admitting or excluding the disputed evidence.5°

49 See Cincinnati v. Banks (2001), 143 Ohio App.3d 272, 287, 757 N.E.2d 1205; Siuda v, Howard,
1st Dist. Nos. C-000656 and C-000687, 2002-Ohio-2292, {25.
50 See Banks, supra.
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+ *- = (W76} Cleveland’s attorney attempted to elicit testimony from Stouffer-Heis
about the city’s post-award enforcement of its SBE program. Counsel asked whether
Stouffer-Heis had been able to perform her described “[lJogistics, project
coordination” tasks at the construction site, and whether thé city had performed any
investigation upon submission of her request to be certified as an SBE supplier.

{977} The trial court indicated that it would allow testimony by a

subcontractor with respect to the current status of the uncompleted project. And the

court expressly permitted counsel to question Stouffer-Heis about whether she had
Been certified as an SBE supplier prior to the contract award. But the court
instructed counsel to otherwise restrict his questioning to matters that had occurred
prior to the contract award to Valley, because Cleveland’s co_mplaint had been
predicated on the rejection of its bid.

| {978} We find no abuse of discretion by the trial court in miling that
testimony related to post-award program enforcement was irrelevant and

inadmissible. We overrule Cleveland’s third assignment of error.

Dismissal of City Efnp!oyees

{9179} In its fifth assignment of error, Cleveland argues that the trial court
erred when it granted the individual defendants’ motion to dismiss. The trial court
dismissed Cleveland’s claims against city employees Riordan, Franklin, Mullaney,
Townsend, and Ranford in their “personal and individual capacities,” on the basis of
gualified immunity. Cleveland had also sued the employees in their “official

capacities.” Because the trial court did not explicitly dismiss the claims against the
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- employees in their official capacities, we treat the official-capacity claims as claims

against the city.5

{480} The doctrine of qualified immunity generally shields public officials
performing discretionary functions from liability for civil damages to the extent that
their conduct does not viclate clearly established statutory or constitutional rights of
which a reasonable person would have Jmown. 5

{481} The doctrine recognizes the strong public interest in protecting public

‘officials from the costs of defending against claims. A public official’s entitlement to

avoid the burdens of litigation “is an immunity from suit rather than a mere defense
to liability; and like anrahsolute immunity, it is effectively lost if a case is erroneously
permitted to go to trial.”s¢ To this end, a ruling on the issue of qualified immunity
should be made as early as possible in the proceedings, before the commencement of
discovery.s+ “[A] quick resolution of a qualified immunity claim is essential.”ss

{482} “Where a defendant official is entitled to qualified immunity, the

plaintiff must plead facts which, if true, describe a violation of a clearly established

statutory or constitutional right of which a reasonable public official, under an
objective standard, would have knowm. The failure to so plead precludes a plaintiff
from proceeding further, even from engaging in discovery, since the plaintiff has

failed to allege acts that are cutside the scope of the defendant's immunity.”s

s See Asher Investments, Inc. v, Cincinnati (1997), 122 Ohio App.3d 126, 137, 701 N.E.2d 400;
Norwell v. Cincinnati (1999}, 133 Ohio App.3d 790, 720 N.E.2d 1223,

s2 Harlow v. Fitzgerald (1982), 457 U.8. 800, 818, 102 5.Ct, 2727.

88 Mitchell v, Forsyth (1985), 472 U.S. 511, 526, 105 3.Ct. 2806.

54 Id.

ss Will v. Hallock (2006), ___ U.8. ___, 126 8.Ct. 952, 960.

86 Salt Lick Bamcorp v. EDIC (May 30, 2006), C.A.6 No. 05-5201, ___ F.ad ___, citing Kennedy
v. Cleveland (C.A.6, 1986), 797 F.2d 297, 299,
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{983} In this case, Cleveland alleged that the city employees had violated its
rights to due process and equal protection by failing to apply the cap in CMC 321-37
and by rejecting its bid as nonresponsive after applying provisions of a race-
conscious program, These allegations were insufficient as a matter of 1a§v to deseribe
a violation of a cleall'ly established constitutional right. As demonstrated by the
complex nature of the issues already discussed, the individual defendants could not

have reasonably known that their actions were unconstitutional. Accordingly, we

overrule Cleveland’s fifth assignment of error.

Conciusion

.

In conclusion, we reverse the trial court’s entry of a directed verdict on
Cleveland’s claim for lost profits under Section 1983. We remand the cause for a new
trial on the issues of liability and damages under Section 1983. In all other respects,

- the trial court’s judgment is affirmed.
Judgment accordingly.

HILDEBRANDT, P.J., and PAINTER, J., concur.

Please Note:

The court has recorded its own entry on the date of the release of this opinion.

26




	page 1
	page 2
	page 3
	page 4
	page 5
	page 6
	page 7
	page 8
	page 9
	page 10
	page 11
	page 12
	page 13
	page 14
	page 15
	page 16
	page 17
	page 18
	page 19
	page 20
	page 21
	page 22
	page 23
	page 24
	page 25
	page 26
	page 27
	page 28
	page 29
	page 30
	page 31
	page 32
	page 33
	page 34
	page 35
	page 36
	page 37
	page 38
	page 39
	page 40
	page 41
	page 42
	page 43
	page 44
	page 45
	page 46
	page 47
	page 48
	page 49
	page 50
	page 51
	page 52
	page 53
	page 54
	page 55
	page 56
	page 57
	page 58

