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I. INTRODUCTION

The nine questions certified by the United States District Court encompass four

distinct topics. These topics are: 1) whether the statute of repose violates the Ohio

Constitution; 2) whether retroactive application of a statute of repose is constitutional; 3)

whether Senate Bill 80 violates the one-subject rule of the Ohio Constitution; and, 4)

whether the workers compensation subrogation statute is constitutional. Petitioner will

briefly summarize the positions of the three Respondents and their five Amici by citing to

portions of one or two briefs that typify the positions of all the Respondents and their

Amici. Petitioner will then discuss in greater detail the reasons why the arguments put

forth by the Respondents and their Amici are not well-taken.

II. BRIEF SUMMARIES OF RESPONDENTS' ARGUMENTS

Regarding the first topic the Respondents argue, inter alia, that a statute of repose

for products liability is different from all the previous statutes of repose that this Court has

found to be in violation of the Ohio Constitution (Brief of Respondent State of Ohio, p. 18)

or that the previous statutes of repose found to be unconstitutional by this Court were not

"true statutes[s] of repose." (Brief of Respondent Kard, p. 10.) In support of this argument

the Respondents cite to Sedar v. Knowlton Construction Company, (1990) 49 Ohio St. 3d

193 (overruled by Brennaman v. R.M.I. Company, (1994) 70 Ohio St. 3d 460).

Respondents also suggest that the Ohio Constitution "should be read based on the express

terms of R.C. 2305.10(C)." (Brief of Respondent Kard, pp. 9-10), however they offer no

authority to support that contention.

The Respondents also suggest that this Court's decision in Brennaman is nothing

more than a"truncated three paragraph effort of constitutional reasoning completely at
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odds with long established rules ..." (Id p. 14.) and that Brennaman should be overturned.

(Id. p. 15). Respondents fail to support this argument with the tripartite test enunciated by

this Court in Westfield Insurance Co. v. Galatis, (2003) 100 Ohio St. 3d 216. Respondents

contend that a statute of repose should be subject to rational-basis scrutiny as opposed to

strict scrutiny. However, Respondents' argument consists of nothing more than the

conclusory statement, "[t]his argument is without merit." (Brief of Respondent Kard, p.

18.) There is no authority of any sort to support Respondents' conclusory statement.

Finally, Respondents suggest that the right to bring a cause of action does not vest

until after the appellate process concludes. Although Respondents cite to a dissenting

opinion of Justice Lundberg Stratton, that citation is wholly inapposite to the issues

presented in the matter sub judice.

The essence of the arguments put forth by Respondents on the second topic is that

34 days is a reasonable time to enforce a legal right (Brief of Respondent Kard, pp. 33-34)

or that R.C. 2305.10 is not unconstitutionally retroactive. (Brief of Respondent, State of

Ohio, p. 23). Neither of these arguments is supported by sound authority.

The Respondents arguments regarding the third topic can be summarized as

follows. First, S.B. 80 contains ornly one subject; second even if it does contain more than

one subject (which Respondent Kard seems to concede on p. 38 of its brief) the enactment

should be severed preserving the "tort reform" provisions; and, third this bill is

distinguishable from H.B. 350 because the "tort reform" in H.B. 350 is distinguishable

from the "tort reform" in S.B. 80. (Brief of Respondent Kard, p. 40).

The primary argument made by Respondents regarding the final topic is that if

"non-economic damages are excluded from the [subrogation] formula, no double recovery
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occurs. The new formula achieves that goal." (Brief of Respondent State of Ohio, p. 11.)

However the workers compensation subrogation statute, by its own definition does include

non-economic damages and thus continues to violate the Ohio Constitution.

A final theme in the briefs submitted by Respondents and their Amici is that this

Court must defer to the "General Assembly's constitutional authority to determine what

injuries are recognized as falling within the Open Courts provision [of the Ohio

Constitution]..." (Brief of Respondent Kard, pp. 14-15). However, that is the role and

responsibility of the judiciary. As this Court noted in Sheward:

While some members of this court, now and in the past, may disagree with
the holding in Brennaman, no member of this court can, consistent with his
or her oath of office, find that the General Assembly has operated within the
boundaries of its constitutional authority by brushing aside a mandate of this
court on constitutional issues as if it were of no consequence. Indeed, the
very notion of it threatens the judiciary as an independent branch of
government and tears at the fabric of our Constitution.

State ex rel. Ohio Academy of Trial Lawyers v. Sheward, (1999) 86 Ohio St. 3d 451, 478.

III. THE PRODUCTS LIABILITY STATUTE OF REPOSE VIOLATES
SECTION 16, ARTICLE I OF THE OHIO CONSTITUTION

Although this Court has not previously considered the products liability statute of

repose in the matter sub judice, it has considered previous statutes of repose and their

constitutionality pursuant to Article 16, Section I of the Ohio Constitution. None of the

forbearers to the statute of repose at issue here has withstood constitutional scrutiny. Even

the statute of repose for improvements to real property which was initially upheld in Sedar

v. Knowlton was eventually overturned. As such, there is a significant body of law which

provides that any statute of repose "violates the right to a remedy guaranteed by Section

16, Article I of the Ohio Constitution, and is, thus, unconstitutional." Brennaman v. R.M.I.

Company, (1994) 70 Ohio St. 3d 460, syllabus, ¶ 2.
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The Respondents and many of their Amici have suggested that the decisions of this

Court in Brennaman and in the trio of cases relating to the medical malpractice statute of

repose (Mominee v. Scherbarth, (1986) 28 Ohio St. 3d 270; Hardy v. Vermeulen, (1987)

32 Ohio St. 3d 45; and Gaines v. Preterm-Cleveland, Inc., (1987) 33 Ohio St. 3d 54) are

not a broad statement on statutes of repose in general but rather should be narrowly

construed. However, Ohio precedent contradicts that position. As noted by one of

Respondents' Amici "Petitioners cite several cases in arguing that any statute of repose

inherently violates the `open courts' provision of the Ohio Constitution (Section 16, Article

I). Admittedly, this Court's decision in Brennaman v. R.M.L Company appears to hold as

much." (Brief of Respondents' Amicus Ohio Association of Civil Trial Attomeys, p. 8,

emphasis in original).

Moreover, it is not only Brennaman which supports Petitioner's position. This

Court has also held that "Hardy is rooted not only in the right-to-remedy clause of the

Ohio Constitution, but also in common sense. While Hardy dealt nominally with medical

malpractice claims, its reasoning that the right-to-remedy clause requires a plaintiffs

knowledge of her injury should be applied to all claims." Burgess v. Eli Lily and

Company, (1993) 66 Ohio St. 3d 59, 61.

It has long been understood that "a cause of action does not accrue until such time

as the infringement of a right arises." State ex rel. Teamsters Local 377 v. City of

Youn stg own, (1977) 50 Ohio St. 2d 200, 203. For purposes of a products liability action,

the infringement of a right occurs when the injury is sustained. In other words, the cause

of action accrues when the injury occurs.



Oliver Wendell Holmes noted that the life of the law "has been experience." THE

CoNtMoN LAw 5 (Harvard University Press, 1963). Experience clearly tells us that a cause

of action must accrue before any determination about statutes of repose can be made.

As discussed in Petitioner's Merit Brief, in a practical sense a plaintiff must have

sustained some injury, and initiated legal proceedings in pursuit of a remedy on account of

such injury, before any occasion could arise for a court to determine whether R.C.

2305.10(C) and (F) applies. Unless and until an action is commenced, there can be no

occasion to assert the statute of repose as a defense for its prosecution.

When a tool, machine, or other piece of equipment inflicts real and substantial

injury to living flesh and bone, a cause of action for such injury accrues. To suggest that a

statute of repose prevents the cause of action from accruing is nothing more than an

intellectually dishonest metaphysical exercise. In real and practical terms, the statute of

repose does not prevent a claim for bodily injury from accruing. It prevents the injured

party from pursuing his constitutionally protected right to seek a remedy for such injury by

due course of law.

In the very first sentence of its opinion, the Sedar Court noted "[w]e are asked in

this case to decide whether R.C. 2305.131 may constitutionally prevent the accrual of

actions sounding in tort ..." Sedar v. Knowlton Construction Co. (1990) 49 Ohio St. 3d

193, 194 emphasis added. In Sedar the Court answered that question in the affirmative,

reasoning that while the medical malpractice statute of repose dealt with in Mominee,

Hardy and Gaines operated to extinguish accrued causes of action, the statute of repose at

issue therein prevented a cause of action from accruing. Brennaman explicitly repudiated

that analysis. The plain teaching of Brennaman is that the cause of action for bodily injury
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accrues when the injury is sustained, and Section 16, Article I requires that the injured

party be afforded the opportunity to enter the courthouse to seek remedy by due course of

law.

Faced with this unavoidable fact the Respondents are left with no altemative but to

plead for the Court to overrule Brennaman and reinstate the repudiated holding of Sedar.

This line of argument, however, runs afoul of the holding in Westfield Insurance.

The Court in Westfeld Insurance articulated a tripartite test to determine when a

prior decision of the Ohio Supreme Court should be overruled. The test enunciated in that

case provides:

A prior decision of the Supreme Court may be overruled where (1) the
decision was wrongly decided at the time, or changes in circumstances no
longer justify continued adherence to the decision, (2) the decision defies
practical workability, and (3) abandoning the precedent would not create an
undue hardship for those who have relied upon it.

Westfield Insurance Co. v. Galatis, (2003) 100 Ohio St. 3d 216, SYLLABUS, ¶ 1.

The syllabus clearly provides that the party seeking to have the case overturned has

the duty to demonstrate that the prior decision meets all three of the criteria. Respondents

have failed to perform this necessary analysis because under the test articulated in

Westfield Insurance, Brennaman is good law.

The first criteria is "the decision was wrongly decided at the time, or changes in

circumstances no longer justify continued adherence to the decision." Westfield Insurance,

100 Ohio St. 3d at SYLLABUS, ¶ 1. Despite all the ink spent criticizing Brennaman,

Respondents have not been able to prove that it was decided wrongly. In Westfield

Insurance, the Court determined that its previous decision in Scott-Ponzer was wrong.

Among the primary reasons cited in making the determination that Scott-Ponzer had been

decided incorrectly, the Court noted that its decision in Scott-Ponzer was a break with
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"well-settled and intrinsically sound precedent which is verified by experience." Id. at 228.

Using this example, under the first prong of the Westfield Insurance test, Brennaman was

decided correctly and it was Sedar which was decided incorrectly. When Sedar was

decided in 1990, this Court had already decided the trio of medical malpractice cases

(Mominee v. Scherbarth, (1986) 28 Ohio St. 3d 270; Hardy v. Vermeulen, (1987) 32 Ohio

St. 3d 45; and Gaines v. Preterm-Cleveland, Inc., (1987) 33 Ohio St. 3d 54) which found

statutes of repose unconstitutional. Thus, it was Sedar which was a break from settled

precedent and sound experience. Brennaman, under the first prong of the Westfield

Insurance test, is correct.

The second prong of the Westfield Insurance test is "the decision defies practical

workability." Westfeld Insurance, at SYLLABUS, ¶ 1. The holding in Brennaman

provides that any statute of repose violates Section 16, Article I of the Ohio Constitution.

Even Respondents' Amici have conceded that point. That holding is a bright line test.

Unlike the Scott-Ponzer decision which lead to numerous conflicts in the lower courts and

created massive and widespread confusion (Id at 229) the bright line articulated in

Brennaman will not lead to conflict and confusion because there is nothing confusing or

ambiguous about it. The holding of Brennaman readily admits of consistent application,

and leaves no room for equivocation as to its meaning. It provides, in other words, for

precisely the sort of consistency and predictability in the law which the fundamental notion

of stare decisis seeks to assure. The Brennaman holding simply cannot be said to defy

practical workability. Accordingly, it cannot be overruled because the second prong of the

Westfield Insurance test cannot be satisfied.
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Having demonstrated that neither of the first two prongs of the Westfield Insurance

test can be satisfied, Petitioner forgoes any discussion of the third prong. Petitioner would

simply note that according to the syllabus in Wesfeld Insurance, all three prongs of the

test must be satisfied before a prior decision of the Court may be overturned.

IV. ASSUMING, ARGUENDO, THAT THE OPEN COURTS PROVISION DOES
NOT PER SE PROHIBIT A STATUTE OF REPOSE, ANY SUCH
LIMITATION ON THE RIGHT TO BE HEARD MUST BE EXAMINED
USING STRICT SCRUTINY ANALYSIS

hTt Section 16, Article I is not a complete ban on all statutes

of repose, then any such statute of repose must be examined using a strict scrutiny analysis.

In his merit brief Petitioner cited to cases from the nineteenth, twentieth and twenty-first

centuries to support his proposition. Aside from a bald denial of the proposition, it stands

uncontested. Respondents have cited to no authority to support their contention that the

right to be heard is not a fundamental right.

Thus, Petitioner will not repeat the arguments made in his Merit Brief but rather

will simply note that strict scrutiny analysis requires the State of Ohio to prove that the

statute of repose is constitutional. Neither the State of Ohio, nor any of the other

Respondents or their Amici, have done the necessary analysis to prove the constitutionality

of the statute of repose. Bald and flat denials are not analysis where fundamental rights are

concemed. If this Court fmds that statutes of repose are not unconstitutional per se, then

the statute of repose at issue in this matter must be found to be unconstitutional because the

Respondents have not met their burden, as required by strict scrutiny analysis, that the

statute does not improperly impinge upon a fundamental right. As such R.C. 2305.10(C)

and (F) must be found to be unconstitutional.
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V. THE PRODUCTS LIABILITY STATUTE OF REPOSE VIOLATES
SECTION 19, ARTICLE I OF THE OHIO CONSTITUTION

Although it should be obvious that the right to bring a cause of action is type of

property, it is worthwhile to briefly consider and address Respondents contentions

regarding this basic principle. Respondents two principal arguments are: 1) no one has a

vested right to rule of common law; and 2) citing to a dissent in Sheaffer v. Wes^fleld

Insurance, Respondents suggest that the right to recovery does not accrue until one's claim

has-b -onreaasea I aRS NP1t stands crn,riny

Respondents and their Anuci suggest that because the General Assembly has the

right to abolish a cause of action, it has the right to abolish a cause of action for some but

not for others. In support of this proposition the Respondents noted that no one has a

vested right in the rules of the common law and they quoted several venerable cases to

support that proposition. However, neither the Respondents, nor any of their Amici, cited

the entire quote, which provides, "No one has a vested right in the common law. Rights of

property vested under the common law cannot be taken away without due process, but the

law itself as a rule of conduct may be changed at the will of the legislature unless

prevented by the constitutional limitations." Fassig v. State ex rel. Tumer, (1917) 95 Ohio

St. 232, 248 (emphasis added).

When the entire quote is read it becomes clear that Fassig actually supports

Petitioner's position. As the discussion regarding Section 16, Article I has shown, the right

to seek remedy for injury to person or property is rooted in and secured by the Ohio

Constitution. In the present case, therefore, the authority of the General Assembly to

change prior provisions of statutory common law is "constrained by the constitutional

limitations." Fassig, 95 Ohio St. at 248. The General Assembly may not divest one who
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has been injured of the right to seek redress. To do so, in the name of some alleged greater

public purpose, is simply to deprive the injured person of his property interest in potential

recovery for some supposed--but likely illusory--public benefit.

Respondents next sought to establish that the statute of repose does not give rise to

an impermissible taking by citing to the recent dissent by Justice Lundberg Stratton in

which she opined that a "party may claim a vested right when there is a final judgment."

Sheaffer v. Westfield Insurance Co., (2006) 110 Ohio St. 3d 265, 269 (Lundberg Stratton,

dissent). Respondents apparently take this to mean that a cause of action does not accrue

and the right to bring said cause of action does not vest, until after there has been a final

judgment. However, when read in context (and after reading the opinion cited by Justice

Lundberg Stratton) it is clear that she is saying that the right to collect damages does not

vest until after final judgment. Nothing in the Sheaffer dissent, however, suggests or

supports the notion that the right to bring suit on an accrued cause of action does not vest

until judgment has been taken.

In fact, this Court has specifically noted that "a right to sue once existing becomes a

vested right, and cannot be taken away altogether." Smith v. New York Central Railroad

Co., (1930) 122 Ohio St. 45, 49; see also Gregory v. Flowers, (1972) 32 Ohio St. 2d 48, 54.

Thus the right to sue vests when the injury accrues and it is that intangible property which

is protected by Article 19, Section I of the Ohio Constitution.

VI. THE PRODUCTS LIABILITY STATUTE OF REPOSE, AS APPLIED IN
THIS CASE, VIOLATES SECTION 28, ARTICLE II OF THE OHIO
CONSTITUTION

10



Assuming arguendo, that the Court does not find the statute of repose

unconstitutional, then its application to Petitioner clearly violates the prohibition against

retroactive laws.

In the case at bar, the statute of repose, as applied, serves to extinguish an accrued

right of action without affording the Petitioner a reasonable opportunity to have his claim

heard in court. The Petitioner, Douglas Groch, was injured on March 3, 2005. The statute

of repose came into effect on Apri17, 2005. For practical purposes, the Petitioner only had

34 days in which to file his cause of action. This Court has consistently held that a plaintiff

must be "afforded a reasonable time in which to enforce his right." Mominee v. Scherbarth,

28 Ohio St. 3d at 278; see also Gregory v. Flowers, 32 Ohio St. 2d at 54. This Court has

never held that a mere 34 days is a reasonable time in which to enforce a legal right.

Although there may be a temptation to consider the question of what is and what is

not a "reasonable time in which to enforce a legal right," such temptation needs to be

resisted. Ohio law specifically provides "[w]hen the retroactive application of a statute of

limitations operates to destroy an accrued substantive right, such application conflicts with

Section 28, Article II of the Ohio Constitution." Gregory, at SYLLABUS, ¶ 3. This basic

holding has been followed by this Court in Cochran v. Flowers, (1972) 32 Ohio St. 2d 61

and in Adams v. Sherk, (1983) 4 Ohio St. 3d 37 along with a host of lower court decisions.

The above discussion demonstrates that a cause of action accrued and that a cause of

action is a substantive right. Under Gregory and its progeny the retroactive application of

the statute of repose in this case would operate to destroy an accrued substantive right.

Such application conflicts with Section 28, Article II of the Ohio Constitution and must be

found to be unconstitutional.
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V. SENATE BILL 80 VIOLATES SECTION 15(D), ARTICLE II OF THE
OHIO CONSTITUTION

In Sheward this Court expressly held that "tort refonn" is not a single subject.

Despite this holding, Respondents argue, inter alia, that there is no violation of the one-

subject rule because S.B. 80 addresses the single subject of "tort reform."

Respondents fixrther suggest that by finding "tort reform" to be a multitude of

subjects, this Court will prevent the General Assembly from passing comprehensive

Iegisla an Nothtng co»in be ranner rrom tne tnitn. i ne r,enerai Hssemniy rerarns amme

power to pass comprehensive legislation.

For example, this Court has ruled that "workers compensation" is one subject. State

ex rel. Ohio AFL-CIO v. Voinovich, ( 1994) 69 Ohio St. 3d 225, 228. Similarly, this Court

has held that comprehensive legislation which addresses uninsured/underinsured motorists

insurance issues encompasses one subject, albeit with a plurality of topics. Beagle v.

Walden, ( 1997) 78 Ohio St. 3d 59, 62.

Tort law, on the other hand, by its very nature encompasses a multitude of subjects,

each with a variety of topics. An action for battery, for example, has little in common with

an action for defamation, even though both are generically intentional torts. Similarly, a

claim sounding in product liability presents very different issues from an action for

personal injuries sustained in a motor vehicle accident. It is not logical, or consistent with

existing authority, to suggest that the entire corpus of civil law addressing diverse forms of

tort actions comprises but a single subject.

Finally, Petitioner respectfully renews his argument that the plain language of

Section 15(D), Article II of the Ohio Constitution which provides "[n]o bill shall contain

more than one subject" and the holdings of this Court which provide that a "manifestly
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gross and fraudulent violation of the one-subject provision contained in Section 15(D),

Article II of the Ohio Constitution will cause an enactment to be invalidated," In re

Nowak, (2004) 104 Ohio St. 3d 466, SYLLABUS ¶ 1) require that S.B. 80 be invalidated

in toto. Any fair and honest appraisal of S.B. 80 reveals that it suffers from a gross and

fraudulent violation of the one-subject rule. Petitioner has already enumerated the various

subjects found within S.B. 80 and will not repeat that argument here. Rather, Petitioner

respectfully asks this Court to follow its own mandate found in Nowak and invalidate S.B.

80 in toto.

VI. THE WORKERS' COMPENSATION SUBROGATION STATUTE
VIOLATES THE OHIO CONSTITUTION AS INTERPRETED IN
HOLETON AND MODZELEWSKI

It is important to remember that:

Whether expressed in terms of the right to private property, remedy, or due
process, the claimant-plaintiff has a constitutionally protected interest in his
or her tort recovery to the extent that it does not duplicate the employer's or
bureau's compensation outlay. Thus, if R.C. 4123.931 operates to take
more of the claimant's tort recovery than is duplicative of the statutory
subrogee's workers' compensation expenditures, then it is at once
unreasonable, oppressive upon the claimant, partial and unrelated to its own
purpose.

Holeton v. Crouse Cartage Co., (2001) 92 Ohio St. 3d 115, 122.

Workers compensation, whether it is paid by the Bureau or by a self-insured

employer provides only a partial recovery for economic damages such as lost wages and

diminution of future earning capacity. In many instances the compensation payable under

the workers' compensation act falls well short of making an injured worker whole for even

these losses. Moreover, some economic losses, such as loss of health insurance, or

diminution of retirement benefits are not compensated under workers compensation.
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Finally, workers compensation offers no award for non-economic damage items such as

pain and suffering, hedonic damages or loss of consortium.

Thus, as a matter of logic, non-economic damages are, per se, not duplicative of

workers compensation benefits. Indeed, certain portions of econoniic damages likewise do

not duplicate workers' compensation benefits. In order for the current subrogation statute

to pass constitutional muster, it must ensure that claimants are not required to be disgorged

tort recovery, except to the extent, and only to the extent, that such recovery duplicates

workers compensation awards.

The subrogation statute provides that "`Net amount recovered' means the amount

of any award, settlement, compromise or recovery by a claimant against a third party,

minus the attorney's fees, costs, or other expenses incurred by the claimant in securing the

award, settlement or compromise, or recovery. `Net amount recovered' does not include

any punitive damages that may be awarded by a judge or jury." R.C. 4123.93(E). The

plain language of the statute clearly provides that only attorney's fees, costs, expenses and

punitive damages are excluded from the "net amount recovered." Moreover,

"uncompensated damages" is defined to mean "the claimant's demonstrated or proven

damages minus the statutory subrogee's subrogation interest." R.C. 4123.93(F). Thus,

neither "net amount recovered" or "uncompensated damages" as defined in R.C. 4123.93

exclude damage amounts attributable to non-economic damages, or economic damages

attributable to losses not compensated or compensable pursuant to Chapter 4123 of the

Revised Code.

Respondent State of Ohio glosses over this portion of the statute. The State cites to

the Legislative Service Comm., Final Analysis of S.B. 227 to support its case. That
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example however, clearly supports the proposition that the workers compensation

subrogation statute is unconstitutional.

In the example, the net amount recovered is $70,000.00; the subrogation interest is

$60,000.00; and the uncompensated damages are $50,000.00. (Brief of Respondent State

of Ohio, p. 4.) hi the example, the injured worker receives only $31,818.00 or 45% of his

net recovery while the Bureau or self-insured employer takes $ 38,182.00 or 55% of the

netrecovery.

Respondents argue that the statute affords roughly equal treatment to the parties, in

that the plaintiff/claimant receives 64% of his "uncompensated damages" while the

subrogee receives 64% of its outlay. Overlooked in this analysis is the fact that two critical

values in the formula, the "net amount recovered" and "uncompensated damages" are

derived from the gross tort recovery. The formula does not exclude those portions of the

tort recovery which do not duplicate workers' compensation benefits. It follows, therefore,

that the statutory subrogee must take some percentage of those non-duplicative damages.

This Court has specifically held that such a taking is unconstitutional. As such, the

workers' compensation subrogation statute suffers from the same constitutional defect as

its predecessors.

VI. CONCLUSION

As noted at the outset, the nine questions before this Court pursuant to certification

from the United States District Court encompass four topics in Ohio Constitutional law.

These are: 1) whether the product liability statute of repose is unconstitutional on its face

under Section 16, Article I, Section 19, Article I and Section 2, Article I of the Ohio

Constitution; 2) whether such statute, as sought to be applied in the case at bar, violates the
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prohibition on retroactive laws found in Section 28, Article II of the Ohio Constitution; 3)

whether the omnibus provisions of S.B. 80 violate the one-subject rule contained in

Section 15(D), Article II of the Ohio Constitution; and 4) whether the workers

compensation subrogation statutes violate Section 16, Article I, Section 19, Article I and

Section 2, Article I of the Ohio Constitution.

This Court has not previously ruled on any of the specific enactments at issue. In

this respect, the case at bar presents matters of first impression. This is not to say,

however, that this case leads us into uncharted territory, bereft of the guidance offered by

precedent. Indeed, we have seen that prior rulings of this Court on enactments of

substantially similar character and effect offer abundant and clear instruction.

In Brennaman this Court recognized that Section 16, Article I of the Ohio

Constitution secures to all Ohioans the right to remedy by due course of law for injury to

person or property and the right to open access to the courts to pursue and enforce that

right to remedy. This holding accords fully with the holdings in Mominee, Hardy, and

Gaines. Taken together, these holdings teach that Section 16, Article I requires that

injured parties be afforded reasonable opportunity, after being injured, to seek legal

redress. Semantic and metaphysical arguments to the contrary notwithstanding, R.C.

2305.10 does not prevent a cause of action from accruing. An injury must have been

sustained, and legal proceedings seeking remedy for such injury instituted, before a statute

of repose issue can be raised and determined. The manifest intent and effect of R.C.

2305.10 is nothing other than to do that which Section 16, Article I and numerous holdings

of this Court prohibit: to deny any opportunity to pursue remedy for an injury to person or

16



property by due course of law. The product liability statute of repose must be held invalid

for this reason.

The statute of repose at issue, moreover, fares no better under other provisions of

the Ohio Constitution. For the reasons articulated herein, and in the Petitioner's Merit

Brief, the Court should fmd that R.C. 2305.10 contravenes the due process clause of

Section 16, Article I, the equal protection clause in Section 2, Article I and the takings

clause in Section 19, Article I of the Ohio Constitution.

Even if this Court declines to invalidate R.C. 2305.10 in toto on the above grounds,

however, it is nonetheless entirely clear that the application of this statute to the claims of

Petitioner is manifestly contrary to Section 28, Article II of the Ohio Constitution. There

can be no dispute that Petitioner's claims accrued prior to the effective date of the statute

of repose. The retroactive application of such statute, which took effect only thirty-four

days after the date of injury, would deny Petitioner any reasonable opportunity to bring suit

on an accrued and vested cause of action. In Gregory v. Flowers, Smith v. New York

Railroad Co., Cochran v. Flowers and Adams v. Sherk this Court has explicitly and

consistently held that such a result is not permitted pursuant to Section 28, Article II of the

Ohio Constitution.

This Court has expressly held that "tort reform" is not a single subject for purposes

of the one-subject rule. Sheward, at 499. This Court has also held that an enactment which

flagrantly violates the one-subject should be struck down in toto. State ex rel. Dix v.

Celeste, (1984) 11 Ohio St. 3d 141, SYLLABUS ¶ 1; In re Nowak, (2004) 104 Ohio St. 3d

466, SYLLABUS ¶1. Notwithstanding these holdings, the General Assembly has once

again sought to treat "tort reform" as a single subject and Respondents have contended that

17



it was within its constitutional prerogative to do so. The precedents noted above, however,

teach otherwise.

In Holeton and Modzewlewski, this Court clearly held that an injured worker may

constitutionally be required to disgorge only that portion of his tort recovery which is

duplicative of past or future compensation benefits paid by a statutory subrogee. The

current version of the workers' compensation statute, despite apparent efforts to remedy

the defects which doomed two prior statutes, fails to preserve the claimant's right to retain

all damages recovered which do not constitute a double recovery. To the extent that the

statute permits a subrogee to take any portion of the damage recovery over and above that

which duplicates workers' compensation benefits, it unjustly enriches the subrogee to the

detriment of the claimant. For this reason the statute must be found to violation Sections 2,

16 and 19 of Article I of the Ohio Constitution.

For the foregoing reasons, Petitioners Douglas Groch and Chloe Groch respectfully

urge this Court to answer each of the nine certified questions in the affirmative and to

instruct the United States District Court that the statutes reviewed herein must be regarded

as void for the reason that they violate the Constitution of the State of Ohio.

Respectfully submitted

GALLON, TAKACS, BOISSONEAULT
& SCHAFFER CO. L.P.A.

Theodore A. Bowman
Attomeys for Petitioner
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