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NO. 06-1973

IN THE SUPREME COURT OF OHIO

APPEAL FROM
THE COURT OF APPEALS FOR CUYAHOGA COUNTY, OHIO

CASE NO. 86952

STATE OF OHIO, PLAINTIFF-APPELLEE
vS.

MICHAEL SARKOZY, DEFENDANT-APPELLANT

MERIT BRIEF OF APPELLEE

STATEMENT OF THE FACTS

The Eighth District Court of Appeals has summarized the facts of this case as follows:

The incident that gave rise to the charges against appellant occurred on the
morning of January 26, 2005. On that day, he called the victim, Sara Hughes, and
asked if he could borrow some money from her. He had recently been released
from jail, and the victim often offered him assistance to help him assimilate back
into society. Although the victim told him that she could not lend him money, he
drove to her home anyway. When the victim let him into her home, he
immediately demanded money from her and proceeded to punch her in the face.
He then dragged her upstairs to her locked storage box. While upstairs, he choked
her with an electrical cord and beat her severely. He then dragged her to her
laundry room, where he left her momentarily so he could retrieve a knife from her
kitchen. When he returned to the laundry room, he used the kitchen knife to slash
her throat and stab her in the chest. Despite the victim's severe injuries, appellant
continued to beat and drag her. Although she survived the brutal attack, she
suffered extensive physical and emotional injuries.

State v. Sarkozy, Cuyahoga App. No. 86952, 2006-Ohio3977, ¶ 4.
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STATEMENT OF THE CASE

Defendant-Appellant Michael Sarkozy was charged by the Cuyahoga County Grand Jury

with the following ten counts: Count One, Attempted Murder in violation of R.C. §§ 2923.02

and 2903.02 with one and three-year firearm specifications, a notice of prior conviction, and a

repeat violent offender specification;

Count Two, Aggravated Burglary in violation of R.C. § 2911.11 with one and three-year

firearm specifications, a notice of prior conviction and a repeat violent offender specification;

Count Three, Aggravated Burglary in violation of R.C. § 2911.11 with one and three-year

fireann specifications, a notice of prior conviction and a repeat violent offender specification;

Count Four, Aggravated Robbery in violation of R.C. § 2911.01 with one and three-year

firearm specifications, a notice of prior conviction and a repeat violent offender specification;

Count Five, Aggravated Robbery in violation of R.C. § 2911.01 with one and three-year

firearm specifications, a notice of prior conviction and a repeat violent offender specification;

Count Six, Kidnapping in violation of R.C. § 2905.01 with one and three-year firearm

specifications, a notice of prior conviction and a repeat violent offender specification;

Count Seven, Kidnapping in violation of R.C. § 2905.01 with one and three-year firearm

specifications, a notice of prior conviction and a repeat violent offender specification;

Count Eight, Felonious Assault in violation of R.C. § 2903.11 with one and three-year

firearm specifications, a notice of prior conviction and a repeat violent offender specification;

Count Nine, Felonious Assault in violation of R.C. § 2903.11 with one and three-year

firearm specifications, a notice of prior conviction and a repeat violent offender specification;

And Count Ten, Having Weapon While Under Disability in violation of R.C. § 2923.13

with a fuithermore clause alleging that this offense was committed within five years of Sarkozy's
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release from imprisonment or post-release control on his earlier felony conviction.

On June 27, 2005, the case proceeded with a plea hearing. In conformity with the

negotiated plea agreement, Sarkozy withdrew his "not guilty" pleas and entered pleas of "guilty"

to the following first-degree felony charges: Count One, Attempted Murder with one and three-

year firearm specifications, a notice of prior conviction and repeat violent offender specification;

Count Four, Aggravated Robbery; and Count Six, Kidnapping.

Before accepting Sarkozy's pleas the trial court inquired "Are you on probation, parole or

post-release control for anything?" to which Sarkozy answered "No." (Tr. 7.) The court advised

Sarkozy that all three charges were felonies of the first degree, punishable by three to ten years in

prison, up to twenty thousand dollars in fines, and that he would also be subject to three years on

the firearm specifications, an option of consecutive sentences based on the notice of prior

conviction, and an additional potential ten years consecutive for the repeat violent offender

specification. (Tr. 9.) Sarkozy indicated that he understood. Id. In exchange for Sarkozy's

guilty pleas, all remaining counts were nolled. Sarkozy was then referred for a pre-sentence

investigation and report. (Tr. 4-12.)

On July 7, 2005, Sarkozy filed apro se motion to withdraw guilty plea pursuant to Crim.

R. 32.1 challenging his attorney's performance. (Sarkozy never raised the issue of post-release

control in this motion.) Sarkozy was given the opportunity to argue his motion prior to

sentencing on July 29, 2005. Throughout his argument Sarkozy made multiple references to his

guilt. (Tr. 15-16, 18, 20.) In explaining his point of view Sarkozy stated,

You do the same thing in front of the parole board because there's so much power
in the courtroom just like there is in front of the parole board. And whether you
know you're not guilty of all things, you still get nervous.

(Tr. 17.) In response to the motion to withdraw plea the State pointed out that without the plea,
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Sarkozy was susceptible to a total of two hundred and two years of incarceration. (Tr. 18.)

Ultimately, Sarkozy's motion to withdraw guilty plea was denied and the court proceeded to

sentencing. (Tr. 23.)

In an attempt to mitigate Sarkozy's sentence defense counsel argued,

Judge, he's 53 years old. He's got a storied past. The Court's aware he was in
prison from 1983 until January of this year. And I think what happens is that a
person that's imprisoned for that amount of time obviously becomes
institutionalized and upon their release there is not programs there able to help
him get back into society. He's got a parole officer, but that doesn't speak to the
problems he has in trying to get back into society. And he started using when he
got out. I'm not saying this is an excuse for what happened, your Honor, but
rather mitigation.

(Tr. 24.) In reference to his past drug abuse Sarkozy added, "* * * it was contained and

controlled because I was under supervision of my parole officer. I should have just spoke my

mind and told my parole officer I didn't want off parole because once I was under supervision I

was always on myjob. I was always doing the right thing because all my life that's how I been, I

always been under supervision." (Tr. 32-33.)

The trial court then sentenced Sarkozy to a total of twenty-seven years of imprisonment

and advised, "Mr. Sarkozy, upon release you will be subject to five year supervision by the Adult

Parole Authority. Any misbehavior while under their supervision can lead to fnrther

incarceration up to half the amount of time I've given you here today." (Tr. 35-36.) (No

objection to the imposition of post-release control was made.)

In Sarkozy's direct appeal it was alleged that the trial court erred in refusing to allow

Sarkozy to withdraw his pleas because "the trial court's plea colloquy was inadequate". State v.

Sarkozy, Cuyahoga App. No. 86952, 2006-Ohio-3977. In addition to alleging that the trial court

abused its discretion in denying the pro se motion to withdraw on its merits, Sarkozy included
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the argument that his plea colloquy was inadequate because it did not advise him about post-

release control. Despite the fact that the motion to withdraw guilty plea did not raise an issue

regarding post-release control, and despite the fact that no objection to the imposition of the post-

release control was made at the time of sentencing, the Eighth District considered the appellate

allegation.

The Eighth District found,

* * * the trial court substantially complied with the mandates of Crim.R. 11 when
it accepted appellant's plea. The trial court directly addressed appellant and went,
to great lengths to ensure that he was entering his plea voluntarily, that he was
informed of the maximum penalty involved, that he was informed of and
understood the effect of the guilty plea, and that he was aware of his right to a jury
trial. Although the trial court did not specifically mention the terms of post-release
control at the plea hearing, under the totality of the circumstances, it is clear that
appellant subjectively understood the implications of his plea and the rights he
was waiving.

Id. at ¶ 46. Sarkozy sought reconsideration and certification of conflict in the Eighth District but

was denied both. Thereafter, Sarkozy sought jurisdiction in this Court upon the following

proposition of law: "The failure during a plea colloquy to correctly advise a defendant of the

length of post-release control that will be part of a sentence of imprisonment causes the plea to be

invalid." The State filed a waiver pursuant to Sup.Ct.R. IIl, Sect.2(A). No memorandum in

response was requested. In response to the foregoing proposition the State posits: "Courts must

exercise discretion in determining whether substantial compliance exists in relation to an alleged

failure to advise of post-release control."
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LAW AND ARGUMENT

Proposition of Law No. I: The failure during a plea colloquy to correctly
advise a defendant of the leneth of post-release control that will be part of
a sentence of imprisonment causes the plea to be invalid. (Courts must
exercise discretion in determining whether substantial compliance exists
in relation to an alleeed failure to advise of post-release control.1

Trial courts are obligated to advise defendants of post-release controli prior to accepting

guilty pleas. In this case, the trial court did not personally advise Sarkozy that post-release

onrrni ixmiun nP a nart nr n1C CPnTPnrP nrinr Tn arrrnnnn nic NhPna

defendant alleges that he or she was not advised of post-release control prior to entering a guilty

plea, the court reviewing the allegation must exercise discretion in detetmining whether or not

substantial compliance exists.

Because Sarkozy was pleading guilty to three first-degree felony offenses, post-release

control was going to be an essential component of his total sentence that had to be imposed by

the trial court. R.C. § 2929.14(F)(1), see also State v. Jordan, 104 Ohio St.3d 21, 817 N.E.2d

864, 2004-Ohio-6085. Based on Sarkozy's offenses, R.C. § 2967.28 dictates that he was subject

to a mandatory five-year period of post-release control. However, the trial court did not

personally inform Sarkozy of post-release control before accepting his guilty plea.

While the trial court's acceptance of Sarkozy's guilty plea without providing any post-

release control advisement was not proper, the standard for reviewing this inaccuracy is

substantial compliance. As this Court set forth in State v. Stewart (1977), 51 Ohio St.2d 86, 364

N.E.2d 1163, the substantial compliance test is applied when a defendant alleges that a trial court

failed to comply with Criminal Rule 11 with respect to a non-constitutional right. The test for

t Post-release control is defined as the "period of supervision by the adult parole authority after a
prisoner's release from imprisonment that includes one or more post-release control sanctions
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substantial compliance includes deterniining whether the plea would otherwise have been made.

Id. at 93. Again in State v. Nero (1990), 56 Ohio St.3d 106, 654 N.E.2d 474, this Court reiterated

that substantial compliance exists where, under the totality of the circumstances, a defendant

subjectively understood the implications of his plea and the rights he is waiving-and, moreover,

that a defendant who challenges his guilty plea as not knowing, intelligent, voluntary must

demonstrate a prejudicial effect. Id. at 108.

acrncc rnic cTarP nac anaivzen aneuPn raiinrPC rn anvicP nrnn

release control under the substantial compliance test. State v. Pitts (6s' D. 2005), 159 Ohio

App.3d 852, 825 N.E.2d 695, 2005-Ohio-1389, ¶ 27 (no substantial compliance); State v. Gulley,

First District Hamilton App. No. C-040675, 2005-Ohio-4592, ¶¶ 17-19 (no substantial

compliance, but no prejudice from trial court's misinformation regarding nature of post-release

control); State v. Carnicum, Second District Miami App. No. 2003-CA-4, 2003-Ohio-471 1, ¶ 16

(no prejudice); State v. Williams, Second District Montgomery App. No. 18993, 2002-Ohio-

2695, *2 (no prejudice, failure to advise was harmless); State v.Cole, Third District Crawford

App. No. 3-01-08, 2001-Ohio-2273, *2 (substantial compliance); State v. Windle, Fourth District

Hocking App. No. 03CA16, 2004-Ohio-6827, ¶ 1(no substantial compliance); State v. Elliott,

Fifth District Licking App. No. 06-CA-151, 2007-Ohio-1963 ¶¶ 13-18 (substantial compliance);

State v. Pitts, Sixth District Ottawa App. No. OT-05-036, 2006-Ohio-3182, ¶ 30 (no substantial

compliance); State v. Bach, Sixth District Lucas App. No. L-04-1326, 2005-Ohio-4173, ¶ 14

(substantial compliance); State v. Lamb, Sixth District Ottawa App. No. OT-03-002, 2004-Ohio-

474, ¶ 16 (no substantial compliance); State v. Tucci, Seventh District Mahoning App. No. 01

CA 234, 2002-Ohio-6903, ¶¶ 30-34 (no substantial compliance); State v. Holloway, Eighth

imposed under section 2967.28 of the Revised Code." R.C. § 2967.01(H).
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District Cuyahoga App. No. 86426, 86427, 2007-Ohio-2221, ¶ 29, (misinformation regarding

post-release control was harmless); State v."Perry, Eighth District Cuyahoga App. No. 82085,

2003-Ohio-6344, ¶10 (no substantial compliance); State v. Bennett, Ninth District Summit App.

No. 20029, *2-3 (substantial compliance); State v. Franks, Tenth District Franklin App. No.

04AP-362, 2005-Ohio-462, ¶ 15 (substantial compliance); State v. Johnson, Eleventh District

Lake App. No. 2002-L-024, 2004-Ohio-331, ¶ 28 (no substantial compliance); State v. Scruggs,

Plf}h ilicfiirt Rntlar Anu No CA2000-05-094 *9-3 (Siibstantiat pomnlianePl While

outcomes vary depending upon the facts and circumstances of each case, courts have readily

considered "substantial compliance" to be the applicable criterion.

hi the instant case, the Eighth District Court of Appeals applied the correct analysis to

Sarkozy's appeal in two respects. First, in Sarkozy's direct appeal he assigned as error the trial

court's denial of his pre-sentence motion to withdraw guilty plea because the trial court did not

adequately advise him of post-release control. The Eighth District properly affirmed the trial

court's denial of Sarkozy's pre-sentence motion to withdraw guilty plea, as the issue of post-

release control was never raised in the context of that motion. State v. Sarkozy, supra, ¶ 21.

Second, with respect to the post-release control advisement-an issue that was neither

objected to nor argued before the trial court-the Eighth District appropriately analyzed the

matter in terms of "substantial compliance". The Eighth District stated,

It is clear from the above exchange that the trial court substantially complied with
the mandates of Crim.R. 11 when it accepted appellant's plea. The trial court
directly addressed appellant and went to great lengths to ensure that he was
entering his plea voluntarily, that he was informed of the maximum penalty
involved, that he was informed of and understood the effect of the guilty plea, and
that he was aware of his right to ajury trial. Although the trial court did not
specifically mention the terms of post-release control at the plea hearing, under
the totality of the circumstances, it is clear that appellant subjectively understood
the implications of his plea and the rights he was waiving.
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Additionally, the record gives no indication that appellant would have withdrawn
his guilty plea and opted for a trial had he been informed regarding post-release
control. Had appellant rejected the plea agreement and proceeded to trial, he
would have faced a considerably longer term of incarceration than the maximum
sentence under the plea agreement, including post-release control.

Id. at ¶¶ 46-47. As the Eighth District referred to the totality of the circumstances and Sarkozy's

subjective understanding of the nature of his plea, the appellate court undeniably applied the

correct "substantial compliance" standard. Moreover, the record supports the Eighth District's

a*aing rnP anse nre o* an

plea had he been apprised of post-release control.

The record of this case is replete with references that demonstrate Sarkozy's personal

knowledge of and familiarity with post-incarceration supervision. (Tr. 7, 17, 24, 32-34.) And

the record is devoid of any indication that Sarkozy would not have accepted this plea bargain had

he been advised of post-release control prior to his plea. Indeed, Sarkozy does have the burden

of establishing prejudice, i.e. that he would not have plead guilty had the post-release control

advisement been made at the time of the plea. State v. Stewart, 51 Ohio St.2d at 93; State v.

Nero, 56 Ohio St.3d at 108; see also, United States v.Yonn (2002), 535 U.S. 55, 122 S.Ct. 1043,

152 L.Ed.2d 90 (Federal Court places the burden on the defendant to show that a plea would not

have been made.) Based on the foregoing, the Eighth District applied the correct "substantial

compliance" analysis and drew conclusions that comported with the record.

Adniittedly, however, the appellate court's ultimate finding of substantial compliance (in

light of the trial court's plain failure to mention post-release control prior to accepting Sarkozy's

plea) seems incongruous. In response the State offers the following: there are a variety of

circumstances in which some post-release control advisement has been found to constitute

substantial compliance. Therefore what this Court can further clarify is: where a trial court
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indicates that post-release control is part of the sentence, without objection and without proof

that the plea would not otherwise have been made, the totality of the circumstances may support

the conviction. Stated in broader terms: when an allegation of a failure to advise of post-release

control arises, courts must exercise discretion in determining whether substantial compliance

exists.

hi contrast to the foregoing, Sarkozy's proposition of law unreasonably extends this

o nT c nr eacn . N rKO .y nrona s o this Court that a trial court's failure to advise a

defendant of the length of post-release control invalidates a guilty plea. In support of his

position, he relies on the Fourth District's decision in State v. Windle, Hocking App. No.

03CA16, 2004-Ohio-6827. While that 2004 opinion supports Sarkozy's present argument, the

intervening decision by this Court in Watkins v. Collins, 111 Ohio St.3d 425, 857 N.E.2d 78,

2006-Ohio-5082 must also be considered. The Watkins decision indicated that an error regarding

a post-release control advisement does not invalidate the trial court's actions.

Unlike the present case involving Sarkozy's guilty plea, Watkins addressed post-release

control advisements in sentencing entries after convictions. Yet this distinction is inunaterial.

As this Court indicated at syllabus two of Woods v. Telb, 89 Ohio St.3d 504, 733 N.E.2d 1103,

2000-Ohio-171, "Pursuant to R.C. 2967.28(B) and (C), a trial court must inform the defendant at

sentencing or at the time of a plea hearing that post-release control is part of the defendant's

sentence." In other words, whether the conviction is by trial or plea, the trial court's duty to

notify of defendants of post-release control remains. hi the event of a conviction after trial, as in

Watkins, defendants should be notified of post-release control at the time of sentencing. And in

the event of conviction by guilty plea, as in this case, defendants should be notified of post-

release control at plea. See also, State v. Johnson, Lake App. No. 2002-L-024, ¶¶ 24-25.
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Since Watkins is indistinguishable on its facts, its holding must shed light on Sarkozy's

present proposition of law. In Watkins this Court detemiined that a trial court's failure to

correctly specify the mandatory or discretionary nature of a defendant's post-release control does

not invalidate the sentence. Watkins v. Collins, supra, ¶¶ 51-53. Applied herein, a trial court's

failure to correctly specify the nature of a defendant's post-release control does not invalidate the

plea.

In fact, the Eighth District has recently applied the Watkins rationale in precisely this

manner. In State v. Holloway, Cuyahoga App. Nos. 86426, 86427, 2007-Ohio-2221 (motion for

reconsideration filed May 21, 2007), prior to accepting the defendant's guilty plea the trial court

misstated the length of defendant's post-release control as three years-when the defendant was

actually subject to a mandatory five-year period. Id. at ¶¶ 27-28. Citing Watkins the Eighth

District upheld the plea and found the error harmless since the defendant was informed that his

liberty could be restrained after serving his sentence, Id.

Likewise the First District has also applied the Watkins rationale in this manner. In State

v. Fuller, Hamilton App. No. C-040318, 2007-Ohio-1020, the trial court misstated the nature of

the defendant's post-release control at the time of the plea. Citing Watkins the First District

upheld the plea and determined that the trial court's advisement substantially complied with

Crim.R.11. Id. at ¶ 10.

In sum, the decision of this Court in Watkins and the decisions of the First and Eighth

Districts in Fuller and Holloway buttress the proposition that post-release control advisements

should simply put a reasonable person on notice that their liberty can continue to be restrained

after incarceration. When a defendant alleges that a trial court failed to advise. of post-release

control, a reviewing court must exercise discretion in deciding whether substantial compliance
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exists. And such review and analysis must include whether or not the defendant has suffered

prejudice and whether or not the plea would otherwise have been made. It is the standard of

"substantial compliance", not automatic invalidation of a guilty plea that comports with both the

long-standing and recent precedent of this Court.

CONCLUSION

The State of Ohio respectfully requests this Honorable Court reject Defendant-Appellant

m1r.naeq >arKn7ys nra nosition of law and instead determine that courts must exercise discretion

in determining whether substantial compliance exists in relation to an alleged failure to advise of

post-release control.

Respectfully submitted,

WILLIAM D. MASON
CUYAHOGA COUNTYPROSECUTOR

By:
STEN LUSOBIESKI (0071523)

Assistant Prosecuting Attorney
The Justice Center, 8th Floor
1200 Ontario Street
Cleveland, Ohio 44113
(216) 443-7800
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SERVICE

A true and accurate copy of the foregoing Merit Brief of Appellee has been sent by ???

regular United States mail on this 4`t' day of June, 2007„ to John T. Martin, Esq., Counsel for

Defendant-Appellant Michael Sarkozy, at 1200 West Third Street, 100 Lakeside Place,

Cleveland, Ohio, 44113. c

BY: 2d ^ ^
KRISTEN . OBIESKI (0071523)
Assistant Prosecuting Attorney
Justice Center, 9th Floor
1200 Ontario Street
Cleveland, Ohio 44113
(216) 443-7800
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