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EXPLANATION OF WHY THIS CASE IS A CASE OF PUBLIC OR GREAT INTEREST
AND WHY LEAVE TO APPEAL SHOULD BE GRANTED

This Court will certify cases meeting one of two conditions; a substantial constitutional

question, or a case of public or great general interest. Noble v. Colwell (1989}, 44 Chio St.3d 92,

94, 540 N.E.2d 1381.

This case presents a substantial constitutional question. The question presented by this

case is whether the amendment of an indictment, which increases the penalty of the offense,

changes the name and identity of the crime. Crim.R. 7(D) permits amendments that retain the
name and identity of the crime as originally indicted. The Fourth District Court of Appeals
decision has expanded the application of Crim.R. 7(D) to prohibit amendments that do not
change the name or identity of the offense but that change the level of offense. As the Appellee
and the Court of Appeals has noted, a Defendant’s constitutional right to have his charges

presented to the Grand Jury is clearly applicable o the resolution of this issue.



STATEMENT OF THE CASE AND FACTS

On April 11, 2005, Appellee and several other Defendants were indicted in a multi-count
Indictment. Appellee was specifically indicted and charged with Count One, Engaging in a
Pattern of Corrupt Activity, in violation of O.R.C. §2923.32(A)(1), a felony of the first degree;
Count Fifteen, Aggravafed Trafficking in Drugs, in violation of O.R.C. §2925.03(A)(1), a felony
of the fourth degree; Count Eighteen, Aggravated Trafficking in Drugs, in violation of O.R.C.

o 82925.03(A)1), a felony of the fourth degree; Count Twenty-Three, Receiving Stolen Property,
in violation of O.R.C. §2913.51, a felony of the fourth degrec; and Count Thirty-Three,
Deception to Obtain Dangerous Drug, in violation of O.R.C. §2925.22, a felony of the fifth
degree.

On April 11, 2006, Appellant filed a motion to amend count fifteen from a felony of the
fourth degree to a felony of the second degree. Without objection from Appellee’s trial counsel,
the Court granted Appellant’s motion to amend the Indictment. Appeliee was subsequently
convicted on Count Fifteen, Aggravated Trafficking in Drugs and sentenced to a mandatory two
years of incarceration. Appellee was also convicted on Count Thirty-Three, Deception to Obtain
Dangerous Drug and sentenced to one year of incarceration. The sentences were ordered to run
concurrently. Appellee was found not guilty on the remaining counts. On May 5, 2006,
Appellee filed a motion for acquittal which was denied by the trial cburt.

Appellee filed his notice of appeal to the Fourth District Court of Appeals on June 28,
2006. By decision dated April 27, 2007, the Fourth District Court of Appeals reversed the trial
court’s decision on amending Count Fifteen and remanded the case back to the trial court. On

May 2, 2007, Appellant filed a Motion to Certify the Conflict which was denied by the Court of



Appeals by entry dated May 17, 2007. Appellant is now presenting this appeal to this Court.
The entire factual scenario, involving numerous other defendants and numerous other

charges, is too complicated to recite herein. To summarize, as a result of an undercover drug
investigation, involving Charlie Davis Motor Sales, Inc,. Charles “Bobby” Davis; Appellee; and
other numerous other defendants, the Highland County Grand Jury returned a multi-count
Indictment alleging Engaging in a Pattern of Corrupt Activity with the underlying crimes of

_ Aggravated Trafficking in Drugs, Trafficking in Drugs, Possession of Drugs, Aggravated
Possession of Drugs and Receiving Stolen Property. The basic facts relative to Appellee’s case
concern the charges of Aggravated Trafficking in Drugs (Oxycontin), in which on or about
February 21, 2005 and February 26, 2005, Appeliee sold or offer to sell Oxycontin and the
charge of Deception to Obtain Dangerous Drug (Percocet), that on or about January 1, 200
through February 26, 2005, Appellee did, by deception, procure the administration of a

prescription for, or the dispensing of Oxycodone (Percocet).



ARGUMENT IN SUPPORT OF PROPOSITION OF LAW

PROPOSITION OF LAW: CRIM.R. 7(D) PERMITS THE AMENDMENT
OF AN INDICTMENT CHANGING THE LEVEL OF OFFENSE BECAUSE
THAT AMENDMENT DOES NOT CHANGE THE NAME OR IDENTITY

OF THE CRIME CHARGED.

Crim.R. 7(D) provides for the amendment of an indictment.

The court may at any time before, during, or after a trial amend the indictment,
information, complaint, or bill of particulars, in respect to any defect, imperfection,
or omission in form or substance, or of any variance with the evidence, provided
no_change is made in the name or identity of the crime charged. If any amendment is

made to the substance of the indictment, information, or complaint, or to cure a
variance between the indictment, information, or complaint and the proof, the
defendant is entitled to a discharge of the jury on the defendant’s motion, if a jury
has been impanelled, and to a reasonable continuance, unless it clearly appears
from the whole proceedings that the defendant has not been misled or prejudiced
by the defect or variance in respect to which the amendment is made, or that the
defendant’s rights will be fully protected by proceeding with the trial, or by a
postponement thereof to a later day with the same or another jury......

In its decision in this matter, the Fourth District Court of Appeals has interpreted this language to
mean that the name and identity of the crime charged is changed when an amendment changes

the level of the charge. There 1s no authority for that proposition.

This Court has reviewed amendments to indictments in three significant cases. In State v

Headley (1983), 6 Ohio St.3d 475, 453 N.E.2d 716, this Court reviewed a case in which the trial
court permitted the amendment of the indictment to include the specific substance omitted from
the indictment charging trafficking in drugs, a vielation of O.R.C. §2925.03. In the syllabus, this
Court held that the type of controlled substance involved in an aggravated trafficking case is an
essential element of the crime and must be included in the indictment and cannot be added by
amendment. The Court’s analysis was that the trafficking statute contains more than one

criminal offense thereby requiring the typc of controlled substance as an essential element of the



crime, i.e., trafficking in cocaine; trafficking in heroin; trafficking in marijuana. Arguably then,
the name and identity of the crime changes with the type of controlled substance involved.
The Headley analysis is conststent with Appellant’s position. This Court focused on the
amendment as an essential element of the crime. “Where one of the vital elements identifying
the crime is omitted from the indictment, it is defective and cannot be cured by the court as such
a procedure would permit the court to convict the accused on a charge different from that found
by the grand jury.” Headley, 6 Ohio St.3d at 478-479. The weight of the drug, therefore, isnot

an essential element in a trafficking charge.

A couple of years later, this Court decided State v. O’Brien (1987), 30 Ohio St.3d 122,

508 N.E.2d 144. In O’Brien, this Court reviewed an amendment to an endangering children

indictment in which the mental element was added later by amendment approved by the trial
court. O’Brien modified Headley on the issue of the amendment of an essential element of the
crime. “An indictment, which does not contain all the essential elements of an offense, may be
amended to include the omitted element, if the name or the identity of the crime is not changed,
and the accused has not been misled or prejudiced by the omission of such element from the

indictment.” O’Brien, 30 Ohio St.3d at syllabus. O’Brien also established a two part review for

amendments to indictments. “The rule [Crim.R. 7(D)] clearly permits errors of omission to be
corrected during the course of or even gffer the trial, as long as such amendment makes no
change in the name or identity of the crime charged. Crim.R. 7(D)). Accordingly, provided that
appellant’s amendment herein changed neither the name or identity of the crime charged, such

amendment will have passed the first stage of our Crim.R. 7(D) analysis.” O’Brien, 30 Ohio

St.3d at 125-126 (emphasis in original). This Court focused in O’Brien on the actual charge as



opposed to the elements of the charge and concluded that adding the mental element to the
charge did not change the name or identity of the crime charged.
This Court then considered whether the amendment was a change in the substance of the
indictment. “We believe the addition of an essential element to an indictment necessarily
amends the substance of the indictment.” Id., 30 Ohio St.3d at 147-148. This Court looked at the
notice to the defendant as it related to the name and identity of the crime as indicted. “Even had
—appellee done so, we-find that it would-have been proper for the trial court to-overrule the motion ———
as the appellee would have been unable to show that he had been misled or prejudiced by the
permitted amendment. Appellee had notice of both the offense and the applicable statute.” Id.,

30 Ohio St.3d at 148.

Applying the O’Brien two part test to this case again demonstrates that the amendment

was proper. First, the Appellee was charged with trafficking in oxycontin. That charge never
change pre or post amendment. Second, Appellee was clearly advised of both the offense and the
statute at issue. Appellee knew that he was defending a trafficking in oxycontin charge.

In 2000, this Court decided State v. Childs (2000), 88 Ohio St.3d 558, 728 N.E.2d 379,

2000 Ohio 425. In Childs, this Court reviewed an indictment in which the type of drug was

omitted from an aggravated trafficking conspiracy charge. Again, this Court focused on the
sufficiency of the notice to defendant by the indictment. “An indictment meets constitutional
requirements if it ‘first, contains the elements of the offense charged and fairly informs a
defendant of the charge against which he must defend, and, second, enables him to plead an
acquittal or conviction in bar of future prosecutions for the same offense.”” Childs, 88 Ohio St.3d

at 565. This Court specifically discussed the sentencing information contained in the indictment.



“Courts have consistently held that certain information need not be specifically set forth in the
indictment in order to be sufficiently provided to defendants: ‘[A] valid indictment need not
notify the defendant of the sentencing possibilities to which he is exposed except in a general
way.’” Id., 88 Ohio St.3d at 566 (citing, Commonwealth v. Cantres (1989), 405 Mass. 238, 241,
540 N.E.2d 149, 151). In this case, because the name and identity of the crime charged did not
change, Appellee was apprised of the stétutory crime and the statutory range of punishment for

that crime

Appellant acknowledges that this Court discussed the level of the offense in each of the
decisions cited above. None of the cases involved the amendment of an indictment in which a
higher penalty was possible. Any discussion of an increased penalty as a result of an amendment
is purely dicta. There is simply no statutory or Supreme Court precedent addressing this issue.
The cases cited above focused on the name and identity of the crime as related to elements of the
offense and notice to the defendant. There is no legal authority for the proposition that amending

an indictment to set forth a harsher penalty is changing the name and identity of the crime.

CONCLUSION

Crim.R. 7(D) sets forth the parameters for the amendment of an indictment. As this
Court has interpreted the rule, as long as the name and identity of the crime charged is not
changed and the defendant is on notice of the charge, an amendment that increases the penalty

comports with the requirements of Crim.R. 7(D). Therefore, the decision of the Fourth District

Court of Appeals should be reversed.
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iHarsha, J.

{1} Michael Davis appeais his conviction for second-degree aggravated
{rafficking in drugs. He asserts that the trial court erred by permitting the state to
amend the original indictment from a fourth-degree felony to a second-degree
felony as the amendment changed the identity of the offense. We agree. The
amendment’s increase in the degree of the offense changed its identity in
violation of Crim.R. 7(D) because it resulted in Davis not having prior notice of
the charge and it violated his right to presentment of the charges.-to the grand-
jury. Furthermore, although Davis’s trial counsel did not object to the

amendment, we have previously recognized Crim.R. 7(D) viclations as plain error

and do so here, as well.
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{12}  Our disposition of Davis's first assignment of error renders his
remaining two assignments of error moot, and we need not address them. See
App.R. 12(A){(1)(c). Therefore, we reverse Davis's conviction.

. FACTS
{113} The Highland County grand jury returned a thirty-three count

indictment that named eleven defendants, including Davis. The indictment

charged Davis with: (1) engaging in a pattern of corrupt activity, in violation of
R.C. 2923.32(A)(1); {(2) two counts of aggravated trafficking in drugs, in violation
of R.C. 2925.03(A)(1), both fourth- degree felonies; (3) two counts of receiving
stolen property, in violation of R.C. 29813.51; (4) deception to obtain a dangerous

drug, in violation of R.C. 2925.22; and (5) possession of drugs, in violation of

R.C. 2925.11.

{14} Count Fifteen, one of the aggravated trafficking offenses, charged:

“On or about February 21, 2005 and February 26, 2005, and
in Highland County, Ohio and as part of a course of criminal
conduct in Fayette, Ross and other counties, Charles R. Davis,
Michael A. Davis and Charles Davis Motor Sales, Inc. did knowingly
sell or offer to sell Oxycontin, a scheduie Il controlled substance in
an amount less than the bulk amount, to wit: approximately 7.2
grams, in violation of R.C. 2925.03(A)(1) * * *."

{115} The court subsequently granted the state’s motion to amend count

fifteen of the indictment to read:

“On or about February 21, 2005 and February 26, 2008, [sic]
and in Highland County, Ohio and as a part of a course of criminal
conduct, Michael A. Davis and Charles R. Davis and Charles Davis
Motor Sales, Inc. did knowingly sell or offer to sell Oxycontin, a
schedule Il controlled substance in an amount greater than five
times the bulk amount but less than fifty times the bulk amount, in
violation of R.C. 2925.03(A)(1) * * *.”
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{16} The jury found Davis guilty of the amended charge of aggravated
trafficking in drugs (count fifteen) and of deception to obtain a dangerous drug. 'It
found him not guilty of the remaining charges.

{117}  After the jury returned its verdict, Davis filed a motion for acquittal
under Crim.R. 29(C). The trial court overruled his motion and sentenced him to a

two-year concurrent term of imprisonment for the aggravated trafficking and the

— deception to obtain a dangerous drug offenses.
Il. ASSIGNMENTS OF ERROR

{118} In his appeal, Davis raises the following assignments of error.

First Assignment of Error:
The trial court erred when it permitted the amendment of Count

Fifteen, aggravated trafficking in drugs which elevated the offense
from a felony of the fourth degree to a felony of the second degree.

Second Assignment of Error: The trial court erred in overruling
defendant-appellant's motion to set aside the jury verdict.

Third Assignment of Emror: Appellant was denied effective
assistance of counsel under Article |, Sections 10 and 16 of the
Chio Constitution and the Sixth Amendment to the United States

Constitution.

. AMENDMENT OF INDICTMENT
{19} We find Davis's first assignment of error dispositive of his appeat.
There, Davis argues that the trial court erred by perrﬁitting the state to amend
count fifteen of the indictment. He asserts that amending the indictment from a
fourth-degree felony aggravated trafficking offense to a second-degree felony

aggravated trafficking offense violated his Fifth Amendment right to be indicted

by a grand jury.




Highland App. No. 06CA26 4

A. PLAIN ERROR
{110} Because Davis failed to object to the amendment of the indictment,
he has waived all but plain error. See Crim.R. §2(B) (stating that plain errors or
defects affecting substantial rights may be noticed although they were not
brought to the attention of the court”). The Ohio Supreme Court has cautioned

that we are to take notice of plain error under Crim.R. 52(B) “with the utmost

caution, under exceptional circumstances, and only to prevent a manifest
miscarriage of justice.” State v. Long (1978), 53 Ohio St.2d 81, 372 N.E.2d 804,
paragraph three of the syllabus. The plain error doctrine permits correction of

judicial proceedings only when error is clearly apparent on the face of the record

and is prejudicial to the appellant. See, e.g., State v. Barnes (2002), 94 Ohio
St.3d 21, 27, 759 N.E.2d 1240.
{111} We have previously recognized an amendment to an indictment

that violates Crim.R. 7(D) as plain error. See State v. Atkins (July 14, 1997),

Washington App. No. 96CA34.
B. GENERAL PRINCIPLES GOVERNING AMENDMENTS OF INDICTMENTS

{112} Although Davis frames this as a Fifth Amendment issue under the
United States Constitution, the United States Supreme Court has not found that
amendment applicable to the states through the Fourteenth Amendment. See

Ring v. Arizona (2002), 536 U.5. 584, 597, fn.4, 122 5.Ct. 2428, 153 L.Ed.2d 556

(stating that the Fourteenth Amendment “has not been construed to include the
Fifth Amendment right to “presentment or indictment of a Grand Jury™”), quoting

Apprendi v. New Jersey (2000), 530 U.S. 466, 477, fn.3, 120 S.Ct. 2348, 147
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L.Ed.2d 435. Therefore, we construe his argument as being brought under
Section 10, Ar‘ticle | of the Ohio Constitution.

{13} Section 10, Article | of the Ohio Constitution states: “[N]o person
shall be held to answer for a capital, or otherwise infamous crime, unless on
presentment or indictment of a grand jury.” This constitutional provision

“guarantees the accused that the essential facts constituting the offense for

which he is tried will be found in the indictment of the grand jury. Where one of
the vital elements identifying the crime is omitted from the indictment, it is
defective and cannot be cured by the court as such a procedure would permit the

court to convict the accused on a charge essentially different from that found by

the grand jury.” State v. Headley (1983}, 6 Ohio St.3d 475, 478-79, 453 N.E.2d
716. This rule ensures that a criminal defendant will not be "surprised” by a
charge. See In re Reed, 147 Ohio App.3d 182, 2002-Ohio-43, 769 N.E.2d 412,
at 1133.

{114} By specifying when a court may permit an amendment to an
indictment, Crim.R. 7(D) supplements the constitutional right to presentment and

indictment by a grand jury, see id., and State v. Strozier (Oct. 5, 1994),

Montgomery App. No. 14021,. The rule states:

The court may at any time before, during, or after a trial
amend the indictment, information, complaint, or bill of particulars,
in respect to any defect, imperfection, or omission in form or
substance, or of any variance with the evidence, provided no
change is made in the name or identity of the crime charged. If any
amendment is made to the substance of the indictment,
information, or complaint, or to cure a variance between the
indictment, information, or comptlaint and the proof, the defendant is
entitled to a discharge of the jury on the defendant's motion, if a jury
has been impanelled, and to a reasonable continuance, unless it
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clearly appears from the whole proceedings that the defendant has
not been misled or prejudiced by the defect or variance in respect
to which the amendment is made, or that the defendant'’s rights will
be fully protected by proceeding with the trial, or by a
postponement thereof to a later day with the same or another jury.
Where a jury is discharged under this division, jeopardy shall not
attach to the offense charged in the amended indictment,
information, or complaint. No action of the court in refusing a
continuance or postponement under this division is reviewable
except after motion to grant a new trial therefore is refused by the
trial court, and no appeal based upon such action of the court shall
be sustained nor reversal had unless, from consideration of the

whote proceedings, the reviewing court finds that a failure of justice
resulted.

{115} Thus, the rule permits most amendments but flatly prohibits
amendments that change the name or identity of the crime charged. See State

v. Kittle, Athens 04CA41, 2005-Ohio-3198, at {12, citing State v. O'Brien (1987),

30 Ohio St.3d 122, 126, 508 N.E.2d 144, which approved an amendment that
added an essential element to the charge. But, a trial court commits reversible
error when it permits any amendment that changes the name or identity of the

offense charged. Kittle; State v. Smith, Franklin App. No. 03AP1157, 2004-Ohio-

4786, at §10; see also, State v. Headley (1983}, 6 Ohio S$t.3d 475, 478-479, 453

N.E.2d 716. “Whether an amendment changes the name or identity of the crime

charged is a matter of law.” Kittle; see, also, State v. Cooper (June 25, 1998),

Ross App. No. 97CA2326, citing State v. Jackson (1992}, 78 Ohio App.3d 479, -

605 N.E.2d 426. Hence, we review this question de novo. Kittie.

{16} Here, the name of the offense remained the same: aggravated
trafficking in drugs. The question we must resoive is whether elevating the
degree of the offense from a fourth-degree felony to a second-degree felony

changed the identity of the offense. As one court has noted, “[t]he issue is not
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free from difficulty.” State v. Smith, Clark App. No. 2001-CA-98, 2002-Ohio-
4118, at 119; see, also, Katz and Gianelli, Ohio Criminal Law (2007), Section 40:7
("What constitutes a change in the name or identity of the crime charged has

been the subject of some controversy.”). Our research confirms these

assessments.

C. INCREASE IN DEGREE OR SEVERITY

{117} The Supreme Court of Ohio has indicated an amendment that

changes neither the degree nor the severity of an offense does not change the

identity of the offense. See State v. O'Brien (1987), 30 Ohio $t.3d 122, 126-127,
508 N.E.2d 144, which concluded that amending indictment to include the
essential mens rea element of “recklessness” did not change the identity of the
offense. The court held "the identity of this crime was not changed by the
addition * * * to the indictment. Neither the penalty nor the degree of the offense

was changed as a result of the amendment." See, generally, State v. Martin,

Brown App. No. CA2003-09-011, 2004-Ohio-4309, at §[24; State v. Smith,

Franklin App. No. 03AP-1157, 2004-Ohio-4786, at {[11; State v. Daughenbaugh,

Seneca App. No. 13-04-11, 2004-Chio-4528, at 9; State v. Hickman, Summit

App. No. 20883, 2002-0Ohio-3406, at 1143; State v, Waites (Dec. 20, 1996), Lake

App. No. 93-L-009; State v. Finn (Apr. 29, 1994), Montgomery App. No. 14096;

State v. Head (Nov. 21, 1991), Cuyahoga App. No. 59367 (all noting that the

amendment did not increase the degree of the offense).

{118} While the court in O'Brien stated its conclusion in the negative, we

believe it can fairly be construed to mean an amendment that increases the
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degree of the offense does run afoul of Crim.R. 7(D). This conclusion is

bolstered by State v. Headley (1983), 6 Ohio St.3d 475, 453 N.E.2d 716. There,

the court held that amending a trafficking in drugs indictment to describe the
controlied substance involved changed the name and identity of the offense by
increasing the severity of the offense from “trafficking in drugs” to “aggravated

trafficking in drugs.” The court thus heid that Crim.R. 7(D) prohibited the

amendment. In its analysis the court stated:

“In this case, [the defendant]} was charged under R.C.
2925.03, relating to trafficking in drugs. Generally, that statute
prohibits the selling, distribution, production or possession of
certain controlled substances, or drugs, for certain purposes. The
severity of the offense is dependent upon the type of drug involved.
Under R.C. 2925.03(C), the offense is aggravated trafficking if the
substance involved is a Schedule | drug, with the exception of
marijuana, or a Schedule Il drug. Under R.C. 2925.03(D), if the
substance involved is a Schedule |, IV or V drug, the offense is the
lesser one of trafficking in drugs.

Under this analysis, it is evident that R.C. 2925.03 sets forth
more than one criminal offense with the identity of each being
determined by the type of controlled substance involved. As such,
the type of controlled substance involved constitutes an essential
element of the crime which must be included in the indictment. The
omission of that information.cannot be cured by amendment, as to
do so would change the very identity of the offense charged.”

(Emphasis supplied)

Id. at 479.

{19} However, in a case somewhat analogous to ours, one appellate
court determined that amending the indictment to change the amount of drugs
involved did not change the identity of the offense. See State v. Durr (July 28,
2000), Sandusky S-97-056, where the original indictment charged:

“On or about December 13, 1996, in the vicinity of North
Front and Milton Streets, Fremont, Sandusky County, Ohio, the
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defendant did knowingly obtain, possess or use a controlled
substance, to wit: 5.2 grams of Crack Cocaine, a Schedule |l drug.”

The indictment further alleged that the offense was in violation of R.C. 2925.11
and that it was a third degree felony because the amount alleged was more than
five and less than ten grams. The evidence at trial prompted the state to amend
the indictment to allege that an additional two grams of crack cocaine were

involved. The appeliate court concluded that the amendment did not change the

name or identity of the crime charged because the defendant still was charged
"with possession of more than five and less than ten grams of crack cocaine and
still charged appellant with a third degree felony.” Thus, the amendment did not
change the degree of the offense.

{1120} Here, the state changed the indictment to charge a greater amount
of drugs was involved, which consequently elevated the degree of the offense
from a fourth-degree felony to a second-degree felony. Generally, a violation of
R.C. 2925.03(AX1) involving a scheduie Il drug, i.e., aggravated drug trafficking,
is a fourth-degree felony. See R.C. 2925.03(C)(1)(a). However, R.C.
2925.03(C)(1)(d) states that aggravated drug trafficking is a second-degree
felony if the amount involved equals or exceeds five times the “bulk amount” but
is less than fifty times the “bulk amount.” The original indictment charged oniy a
fourth degree felony and stated the amount involved was 7.2 grams. The caption
of the indictment stated that the offense was a fourth-degree felony. The
indictment did not specify the amount in terms of “bulk amount.” The amendment
ultimately changed the offense from a fourth-degree felony to a second-degree

felony. This increase in the severity of the offense changes the identity of the
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offense because of the iack of notice to the accused and the violation of his right
of presentment of the charges to the grand jury. Headley, supra, O'Brien, supra.
Thus, Crim.R. 7(D} flatly prohibits the amendment and the trial court erred by
permitting the state to do so.

{121} The state nevertheless asserts that under State v. Smith (1983), 14

Ohio App.3d 366, 471 N.E.2d 795, the amendment did not change the name or

identity of the offense. In that case, the court held that an amendment to an R.C.
2925.03 complicity indictment to include the amount of drugs involved did not
change the name or identity of the crime. The original indictment read: “[The
defendant] did knowingly aid or abet David Dillon in committing a violation of
[R.C. 2025.03], to wit: Trafficking in Marijuana * * *.” The trial court subsequently
allowed the state to amend the indictment to state the amount of drugs involved.

{122} The appellate court framed the issue as whether in a complicity
indictment the addition of the amount sold or offered to be sold by the principal
constitutes a change in the name or identity of the crime charged. Id. at 368.
The court concluded Headley was not controlling because it invoived the type of
drug, whereas the Smith indictment involved the amount of a previously specified
drug. The court stated that “the degree of the offense or severity of the penalty
does not necessarily control the question of a change in the name or identity of
the crime or whether a material element has been omitted.” Id. at 369.

{123} We choose not to follow Smith as it pre-dates subsequent Ohio
Supreme Court and intermediate appellate court cases interpreting Headley, and

in our opinion, it runs counter to those subsequent cases. As O'Brien (decided
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after Smith) implied, a change in the identity of the offense occurs when the
amendment increases the degree or severity of the offense charged.
E. CONCLUSION
{24} Under Crim.7(D), the trial court can approve most amendments to
an indictment. it can even approve the addition of some elements that have

been overlooked. But, it cannot permit any amendment that results in a change

in the name or identity of the charge. Thus, where the indictment omits the mens
rea element of a crime, the court can correct the omission by amendment if the
name and the identity of the crime do not change. Q'Brien, supra. But the State
cannot switch the identity of a crime via an amendment. Headley, supra. And
when it changes the degree of the offense from a fourth-degree felony to a
second-degree felony, the amendment effectively changes the identity of the

crime in violation of Crim.R. 7(D). O'Brien, supra. It also runs afoul of

constitutional protections requiring notice to the accused and the accused's right
to presentment to the grand jury.

{1125} Because Crim.R. 7(D) flatly forbids amendments changing the
identity of a charge, the amendment was untawful. Thus, the trial court erred by
permitting the state to amend the indictment. Because of its constitutional
nature, the error is one that merits applying the plain error doctrine. Additionally,
given the flat prohibition in Crim.R. 7(D) against amendments changing the
identity of charges, Davis need not demonstrate that he suffered any prejudice as

a result of the forbidden amendment. See Kittle, supra; Middletown v.
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Blevins (1987), 35 Ohio App.3d 65, 67, 519 N.E.2d 8486, see, also, State v.
Gilleland, Champaign App. No. 2004CA1, 2005-0Ohio-659, at 15.

{1126} Accordingly, we reverse the trial court’s judgment and remand for

further proceedings.

JUDGMENT REVERSED

12

AND CAUSE REMANDED.
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JUDGMENT ENTRY

It is ordered that the JUDGMENT BE REVERSED AND CAUSE
REMANDED and that the Appellant recover of Appeilee costs herein taxed.

The Court finds there were reasonable grounds for this appeal.

It is ordered that a special mandate issue out of this Court directing the
Highland County Common Pleas Court to carry this judgment into execution.

IE A STAY OF EXECUTION OF SENTENCE AND RELEASE UPON BAIL
HAS BEEN PREVIOUSLY GRANTED BY THE TRIAL COURT OR THIS

COURT, it is temporarily continued for a period not to exceed sixty days upon the
bail previously posted. The purpose of a continued stay is to allow Appellant to
file with the Ohio Supreme Court an application for a stay during the pendency of
nroceedings in that court. If a stay is continued by this entry, it will terminate at
the earlier of the expiration of the sixty day period, or the failure of the Appellant -
to file a notice of appeal with the Ohio Supreme Court in the forty-five day appeal
period pursuant to Rule 1l, Sec. 2 of the Rules of Practice of the Ohio Supreme
Court. Additionally, if the Ohio Supreme Court dismisses the appeal prior to
expiration of sixty days, the stay will terminate as of the date of such dismissal.

A certified copy of this entry shall constitute the mandate pursuant to Rule
27 of the Rules of Appellate Procedure. Exceptions.

McFarand, P.J.. Concurs in Judgment and Opinion.
Kline, J.: Concurs in Judgment and Opinion as to Assignments of Error | & Il

Dissents as to Assignment of Error Il.

For the Court

BY: MM
illiam H. Harsha, Judge

NOTICE TO COUNSEL

Pursuant to Local Rule No. 14, this document constitutes a final
judgment entry and the time period for further appeal commences from the

date of filing with the clerk.
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