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I.

REBUTTAL ARGUMENT

WHETHER A CLIENT MAY RECOVER DAMAGES FOR EMOTIONAL
DISTRESS CAUSED BY AN ATTORNEY'S MALPRACTICE WAS NOT
AN ISSUE PRESENTED TO OR DECIDED BY THE COURT OF
APPEALS, AND THAT ISSUE HAS NOT BEEN ACCEPTED FOR
REVIEW BY THIS COURT IN THIS CASE.

To divert the Court's attention from the collectibility issue which has been accepted for

review, Appellee argues in her brief that the judgment of the Court of Appeals should be affn-med

because a client should be able to recover damages for emotional distress, anxiety, and financial

hardship allegedly caused by an attorney's negligence. Appellee's argument seems to be that even

if she is not entitled to recover some of the damages that were awarded to her by the Court of

Appeals, she should be permitted to recover other damages that were not awarded, that the two

wrongs more or less cancel each other, and that the judgment of the Court of Appeals should

therefore be affirmed.

We could demonstrate the shortcomings of Appellee's arguments concerning the recovery

of emotional distress damages in a malpractice case. But whether a client should or should not be

permitted to recover such damages is not an issue for which discretionary review was granted by this

Court. Nor was it an issue in the proceedings below. Appellee's argument obfuscates and attempts

to change the subject.

The Supreme Court of Ohio does not review issues and arguments that were not presented

to the court of appeals or advanced in the jurisdictional memoranda. See, e.g. Settlemyer v.

Wilmington Veterans Post No. 49 (1984),11 Ohio St.3d 123,126; Estate ofRidley v. Hamilton Cty.

Bd. ofMental Retardation & Developmental Disabilities, 102 Ohio St.3d 230, 2004-Ohio-2629, at

-1-



¶18. Substantive arguments not made in the court of appeals cannot be raised for the first time when

the case is on appeal in the Supreme Court. Portage Cry. Bd. of Commrs. v. Akron, 109 Ohio St.3d

106, 2006-Ohio-954, at ¶¶86, 112. The emotional distress and other superfluous arguments

advanced by Ms. Paterek in her merit brief should be disregarded by this Court. They do not bear

upon the issue the Court has agreed to consider.

H.

CONCLUSION

WHEREFORE, Amicus Curiae, Minnesota Lawyers Mutual Insurance Company, replies in

support of the position of Appellants, Peterson & Ibold and Jonathon Evans, that the decision of the

Eleventh District Court of Appeals be reversed and the trial court order reducing the jury verdict

from $382,000 to $100,000 be reinstated.

Respectfully submitted,

ALAN 1VT. PE'tIkOV (0020283)

TIMOTHY J. FITZGERALD (0042734)

MONICA A. SANSALONE (0065143)

GALLAGHER SIIARP
Sixth Floor, Bulkley Building
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Cleveland, OH 44115-2108
Counsel for Amicus Minnesota Lawyers Mutual

Insurance Company



CERTIFICATE OF SERVICE

A true copy of the foregoing Reply Brief of Minnesota Lawyers Mutual Insurance Co. In
Support ofAppellants Peterson & Ibold, et al. was served by United States Mail, postage prepaid,
this 11' day of June, 2007, upon:

Timothy D. Johnson, Esq. (0006686)
George E. O'Brien, Esq. (0037073)
WESTON HURD, LLP
The Tower at Erieview
1301 E. 9`h Street
Suite 1900
Cleveland, Ohio 44114-1862
-al-6j-241=6602 TeiephorIt-
(216) 621-8369 Telefax
E-Mail: tjohnsonawestonhurd.com

og brien^a westonhurd.com
Counsel for Appellants Petersen & Ibold
and Jonathon Evans

Nicholas D. Satullo (0017364)
Joseph W. Borchelt (0075387)
REMINGER & REMINGER CO., L.P.A.
1400 Midland Building
101 Prospect Avenue, West
Cleveland, Ohio 44115-1093
(216) 687-1311 Telephone
(216)687=1841 e e ax
E-Mail: nsatullo o,remin er.com

jborcheltna remin eg r.com
Counsel for Amicus Ohio Academy of
Civil Trial Attorneys

Leon M. Plevin, Esq. (0008631)
Edward O. Fitzgerald, Esq. (0062364)
PLEVIN & GALLUCCI CO., L.P.A.
55 Public Square, Suite 2222
Cleveland, Ohio 44114
(216) 861-0804 Telephone
(216) 861-5322 Telefax
E-Mail: lplevina,p glawyer. com

efit eg rald@pglawyer.com

Paul W. Flowers, Esq. (0046625)
PAUL W. FLOWERS CO., L.P.A.
Terminal Tower, 35' Floor
50 Public Square
Cleveland, Ohio 44113-2216
(216) 344-9393 Telephone
(216) 589-0764 Telefax
E-Mail: pwf@pwfco.com
Counsel for Appellee Irene Paterek,
Individually and as Executrix of the
Estate ofEdward F. Paterek

AN M. PETR'OV (0020
TIMOTHY J. FITZGERALD (0042734)
MONICA A. SANSALONE (0065143)

-3-


	page 1
	page 2
	page 3
	page 4
	page 5
	page 6
	page 7

