
IN THE SUPREME COURT OF OHIO

Linda Ackison, Administratrix,

Plaintiff-Appellee,

V.

Anchor Packing Co., et al.,

Defendants-Appellants.

Case Nos. 2007-0219 and 2007-0415
(consolidated)

On Appeal from the
Lawrence County Court of Appeals,
Fourth Appcllate District

Court of Appeals Case No. 05 CA 46

MERIT BRIEF OF DEFENDANT-APPELLANT OWENS-ILLINOIS, INC.

Rebecca C. Sechrist, Esq. (0036825)
BUNDA STUTZ & DeWITT, PLL
3295 Levis Commons Blvd.
Perrysburg, Ohio 43551
Telephone: (419) 241-2777
Telecopy: (419) 241-4697
sechrist@bsd-law.com
COUNSEL FOR DEFENDANT-APPELLANT
OWENS-ILLINOIS, INC.

Richard D. Schuster (0022813)
(COUNSEL OF RECORD)
Nina I. Webb-Lawton (0066132)
Michael J. Hendershot (0081842)
Vorys, Sater, Seymour and Pease LLP
52 East Gay Street
Columbus, Ohio 43216-1008
Tel.: (614) 464-5475
Fax: (614) 719-4955
RDSchuster@vssp.com
NlWebb@vssp.com
COUNSEL FOR APPELLANTS
H.B. FULLER CO., INDUSTRIAL
HOLDINGS CORP.,
UNION CARBIDE CORP.,
AMCI-IEM PRODUCTS, INC., AND
CERTAINTEED CORP.

Richard E. Rcverman (0022783)
(COUNSEL OF RECORD)
Young, Reverman & Mazzei Co., L.P.A.
1014 Vine Street, Suite 2400
Cincinnati, Ohio 45202
COUNSEL FOR APPELLEE LINDA
ACKISON

JUN 11 1007

MARCIA J. MENGEL CLERK
SUPREME COUR't OF OHIO



Kevin C. Alexandersen (0037312)
John A. Valenti (0025485)
Colleen A. Mounteastle (0069588)
Holly Olarczuk-Smith (0073257)
Gallagher Sharp
Sixth Floor - Bulkley Building
1501 Euclid Avenue
Cleveland, Ohio 44115
Phone: (216) 241-5310
Fax: (216) 241-1608
kalexandersen@gallaghersharp.com
jvalenti@gailaghersharp.com

holarzcuk-smith@gallaghersharp.com
www.gallaghersharp.com
COUNSEL FOR APPELLANTS BEAZER EAST,
INC. AND
INGERSOLL-RAND COMPANY

Michael L. Cioffi (0031098)
William M. Huse (0076942)
Blank Rome LLP 201
East Fifth St., Suite 1700
Cincinnati, Ohio 45202
Tel.: (513) 362-87800
zealey@blankrome.com
huse@blankrome.com
COUNSEL FOR APPELLANT
HONEYWELL IN1'ERNA'1'IONAL, INC.

David L. Day (0020706)
David L. Day, L.P.A.
380 South Fifth Street, Suite 3
Columbus, OH 43215
Phone: (614) 221-2993
Fax: (614) 221-2307
DavidLDay@aol.com
COUNSEL FOR APPELLANT JOHN CRANE,
INC.



Henry E. Billingsley, II (0030903)
Carter E. Strang (0013078)
Rachel McQuade (0065529)
Halle M. Hebert (0072641)
Tucker Ellis & West LLP
1150 Huntington Bldg.
925 Euclid Avenue
Cleveland, Ohio 44115-1414
Phone: (216) 592-5000
Fax: (216) 592-5009
COUNSEL FOR SEPARATE APPELLANTS

RC0-1INC:,
HOBART BROTHERS COMPANY AND
LINCOLN ELECTRIC COMPANY

Reginald S. Kramer (0024201)
Oldham & Dowling
195 South Main Street, Suite 300
Akron, Ohio 44308-1314
Phone: (330) 762-7377
Fax: (330) 762-7390
rkramer@oldham-dowling.com
COUNSEL FOR APPELLANTS GENERAL
ELECTRIC COMPANY AND CBS
CORPORATION, A DELAWARE
CORPORATION, F/K/A VIACOM, INC.,
SUCCESSOR BY MERGER TO CBS
CORPORATION, A PENNSYLVANIA
CORPORATION, F/K/A WESTINGHOUSE
ELECTRIC CORPORATION

Bruce P. Mandel (0022026)
Kurt S. Sigfried (0063563)
ULMER & BERNE LLP
1660 West Second Street, Suite 1100
Cleveland, OH 44113-1448
Phone: (216) 583-7000
Fax: (216) 583-7001
bmandel@ulmer.com
ksigfried@ulmer.com
COUNSEL FOR APPELLANT
OHIO VALLEY INSULATING COMPANY,
INC.



Timothy M. Fox (0038976)
Charles R. Janes (0013138)
Ulmer & Berne LLP
88 East Broad Street, Suite 1600
Columbus, Ohio 43215
614-229-0000 (telephone)
614-229-0001 (facsimile)
tfox@ulmer.com
cjanes@ulmer.com

and

James N. Kline (0007577)
ed( 063563)

Robert E. Zulandt, III (0071497)
Sally A. Jamieson (0072786)
Ulmer & Berne LLP
Skylight Office Tower
1660 West 2d Street, Suite 1100
Cleveland, Ohio 44113-1448
216-583-7000 (telephone)
216-583-7001 (facsimile)
jkline@ulmer.com
ksiegfried@ulmer.com
rzulandt@ulmer.com
sjamieson@ulmer.com
COUNSEL FOR APPELLANT,
GEORGIA-PACIFIC LLC, F/K/A
GEORGIA-PACIFIC CORPORATION

Dated: June 8, 2007



TABLE OF CONTENTS

Page No.

Table of Authorities ....................................................................................................................... ii

Introduction ....................................................................................................................................1

Statement of Facts ......................................... .................................................................................2

A. The Nationwide Asbestos Litigation Crisis ............................................................2

1. Entrepreneurial Recruitment of Plaintiffs for Profit ...................................4

2. Chronically Inaccurate Results ...................................................................7

3. Nondiagnostic Nature of X-Ray Screening Results . ..................................9

4. Investigation and Rejection of Screeners .................................................12

B. The Ohio General Assembly's Findings ..... .........................................................14

C. The Present Plaintiffs Prima Facie Submission ..................................................17

D. The Appellate Court's Ruling ...............................................................................18

Argument ......................................................................................................................................19

Proposition of Law: HB 292 applies to cases pending on September 4, 2004 ...........................19

1. Legal Standards Regarding Retroactivity .........................................................................19

II. It is Constitutional to Apply HB 292's Definitions to Pending Cases .............................23

A. HB 292's Definitions ............................................................................................24

B. The New Definitions Clarify Existing but Previously Undefined Law ................25

1. The Fourth District's Analysis was En•oneous .........................................25

2. The Twelfth District's Analysis was Correct ..... ......................................29

3. The Other Cited Decisions Change Nothing ............................................32

III. It is Constitutional to Apply HB 292's New Procedures to Pending Cases . ....................35

IV. The Plaintiff Has Not Shown a Colorable Claim ............ .................................................36

Conclusion ............ ........................................................................................................................39



TABLE OF AUTHORITIES

Page No

Cases

Ackison v. Anchor Packing Co.
(Ohio App. 4th Dist.), 2006 WL 3861073, 2006-Ohio-7099............ 2, 18, 19, 26, 29, 32, 33, 36

Ackison v. Anchor Packing Co.,
113 Ohio St.3d 1464, 864 N.E.2d 651 (Table), 2007-Ohio-1722) ..............................................2

Ackison v. Anchor Packing Co.,
113 Ohio St.3d 1465, 864 N.E.2d 652 (Table), 2007-Ohio-1722 ...............................................2

Ackison, et al. v. Anchor Packing Co., et al.,
No. 04 PI 371 (Lawrence C.P.) .................................................................................................17

A ltlri A C.v c Inc.
(Butler C.P. No. CV2001-12-2936, June 9, 2006) ....................................................................36

Beagle v. Walden (1997),
78 Ohio St.3d 59, 676 N.E.2d 506, 507 .....................................................................................23

Bielat v. Bielat (2000),
87 Ohio St.3d 350, 721 N.E.2d 28 .................................................................................19, 20, 21

Burgess v. Eli Lilly & Co.
(1993), 66 Ohio St.3d 59, 609 N.E.2d 140 ..........................................................................27, 33

Burgett v. Norris (1874),
25 Ohio St. 308, 317 ......................................................................................................21, 31, 32

Cassels v. Dayton City School Dist. Bd. of Educ. (1994),
69 Ohio St. 3d 217 .....................................................................................................................38

Collister v. Kovanda
(8th Dist. 1935), 51 Ohio App. 43, 199 N.E. 477 .....................................................................21

Denicola v. Providence Hospital (1979),
57 Ohio St.2d 115, 387 N.E.2d 231 .....................................................................................26, 31

Ferguson, et al, v. A-Best Products Co., et al.,
No. 01 PI 850 (Lawrence C.P.) .................................................................................................17

Goodyear Tire & Rubber Co. v. Brocker
(Ohio App. 7th Dist.), 1999 WL 476078 ...................................................................................35

Hearing v. Wylie
(1962), 173 Ohio St. 221, 180 N.E.2d 921 ....................................................................22, 24, 28

In re Asbestos Prods. Liab. Litig. (No. VI),
MDL 875 (E.D. Pa. 2002), 2002 WL 32151574 .....................................................................6, 7

In re Brayden James,
113 Ohio St.3d 420, 2007-Ohio-2335 .......................................................................................23

In re Cuyahoga County Asbestos Cases
(8th Dist. 1998), 127 Ohio App.3d 358, 713 N.E.2d 20 ............................................................34

In re Silica Prods. Liab. Litig.
(S.D. Tex. 2005), 398 F. Supp.2d 563 .......................................................................5, 6, 8, 9, 13

In Re Special Docket No. 73958
(Cuyahoga C.P., Jan. 6, 2006) ...................................................................................................32

In re the Matter of the License of Raymond Anthony Harron, M.D.,
License No. C-9439 (Texas Medical Board, April 13, 2007) ...................................................13

-ii-



Lewis v. Connor (1985),
21 Ohio St.3d 1, 487 N.E.2d 285 ...............................................................................................22

Liddell v. SCA Servs. of Ohio, Inc.
(1994), 70 Ohio St.3d 6, 635 N.E.2d 1233 ..........................................................................27, 33

Martin v. Martin
(1993), 66 Ohio St.3d 110, 609 N.E.2d 537 ..............................................................................21

McGuire v. Mayfield (Ohio App. 3d Dist. 1991),
1991 WL 261831 .......................................................................................................................38

Metro-North Commuter R.R. v. Buckley
(1997), 521 U.S. 424 .................................................................................................................28

Miami v. Dayton (1915),
92 Ohio St. 215, 110 N.E. 726 ...................................................................................................22

Nationwide Mut. Ins. Co. v. Kidwell
s / VI1lV HVV.JU VJJ, V71 LV.L:.LU.JU

O'Stricker v. Jim Walter Corp.
(1983), 4 Ohio St.3d 84, 447 N.E.2d 727 ............................................................................27, 33

Ohio Hosp. Assoc. v. Ohio Dept. of Hum. Serv.
(1991), 62 Ohio St.3d 97, 579 N.E. 2d 695 ...............................................................................21

Ortiz v. Fibreboard Corp.
(1999), 527 U.S. 815 .................................................................................................................17

Owens-Illinois, Inc. v. Armstrong
(1991), 87 Md. App. 699, 591 A.2d 544,
reversed on other grounds (1992),
326 Md. 107, 604 A.2d 47 .........................................................................................................34

Raymark Indus. v. Stemple
(D. Kan. 1990), 1990 WL 72588 .................................................................................................9

Scott v. Spearman
(5th Dist. 1996), 115 Ohio App.3d 52, 684 N.E.2d 708 ............................................................21

Smith v. Smith,
109 Ohio St.3d 285, 2006-Ohio-2419 .......................................................................................20

Stahlheber v. Lac D'Amiante du Quebec, Ltee (Ohio App. 12th Dist.),
2006 WL 3833888, 2006-Ohio-7034 ....................................................................................2, 32

Staley v. AC&S; Inc.
(Ohio App. 12th Dist.), 2006 WL 3833883, 2006-Ohio-7033 ..............................................2, 32

State ex rel. Kilbane v. Indus. Comm. (2001),
1 Ohio St.3d 258, 259, 2001-Ohio-34 .......................................................................................22

State ex rel. Romans v. Elder Beerman Stores Corp.,
100 Ohio St.3d 165, 2003-Ohio-5363 .......................................................................................21

State v. Collier (1991),
62 Ohio St.3d 267, 581 N.E.2d 552 ...........................................................................................23

State v. Cook (1998),
83 Ohio St.3d 404, 700 N.E.2d 570 ...........................................................................................22

State v. Thompkins
(1996), 75 Ohio St.3d 558, 664 N.E.2d 926 ..............................................:...............................23

State v. Walls,
96 Ohio St.3d 437, 2002-Ohio-5059 .............................................................................20, 22, 36



State v. Wilson
(1977), 77 Ohio St.3d 334, 673 N.E.2d 1347 ............................................................................24

Sweeney v. Sweeney (10th Dist.),
2006-Ohio-6988 ......................................................................................................................... 22

Taber v. Ohio Dept. of Human Servs.
(10th Dist. 1998), 125 Ohio App.3d 742, 709 N.E.2d 574 ......................................................24

Thornton v. A-Best Products
(Cuyahoga C.P., Nos. CV-99-395724 etc., Jan. 10, 2005) ........................................................32

Van Fossen v. Babcock & Wilcox Co. ( 1988),
36 Ohio St.3d 100, 522 N.E.2d 489 ...............................................................................22, 24, 28

Verbryke v. Owens-Corning Fiberglas Corp.
(6th Dist. 1992), 84 Ohio App.3d 388, 616 N.E.2d 1162 ....................................................33, 34

Wall v. Firelands Radiology, Inc.
t ist. io App. ................................................................................... 38

Williams v. Scudder
(1921), 102 Ohio St. 305, 131 N.E. 481 ....................................................................................23

Statutes

Civ. R. 12(B)(6) .............................................................................................................................35
Civ. R. 56(E) ..................................................................................................................................38
Ohio Admin. Code § 3691-38-04 ..................................................................................................37
Ohio Admin. Code § 3701:1-66-02 (8) .........................................................................................37
Ohio Admin. Code § 3701:1-66-02 (c) .........................................................................................37
Ohio Admin. Code § 3701-72-01 ..................................................................................................38
Ohio Admin. Code § 3701-72-04(c) ..............................................................................................38
Ohio Constitution, Article II, Section 28 .................................................................1, 15, 18, 19, 20
Ohio R. Evid. 701 ..........................................................................................................................38
R.C. 4773.06(A) ...........................................................................................................................38
R.C. 1.11 ........................................................................................................................................20
R.C. 1.42 ........................................................................................................................................29
R.C. 2305.10 ................................................................................................................24, 25, 29, 30
R.C. 2305.10(B)(5) ....................................................................................................................1, 14
R.C. 2307.91 ....................................................................................................................1, 2, 14, 29
R.C. 23 07.91(FF) ........................................................................................................................... 24
R.C. 2307.91(FF)(1) ......................................................................................................................30
R.C. 2307.91(FF)(2) ......................................................................................................................30
R.C. 2307.91(Z) .......................................................................................................................25, 30
R.C. 2307.92 ..............................................................................................................1, 2, 14, 29, 30
R.C. 2307.92(A) ............................................................................................................................24
R.C. 2307.93 ..............................................................................................................1, 2, 14, 15, 30
R.C. 2307.93(A)(3) ........................................................................................................................15
R.C. 2307.94 ............................................................................................................................14, 30
R.C. 2307.941 ................................................................................................................................23
R.C. 2307.95 ............................................................................................................................14, 30
R.C. 2307.96 ............................................................................................................................14, 23
R.C. 2307.96(C) .............................................................................................................................23
R. C . 2307.97 ..................................................................................................................................14

-iv-



R.C. 2307.98 ............................................................................................................................14, 23
R.C. 2505.02 ..................................................................................................................................23
R.C. 4773.06(B) ............................................................................................................................. 37

Other Authorities

A. Churg, "Diseases of the Pleura,"
ch. 30 in Pathology of the Lung
(W. Thurlbeck and A. Churg, eds. 2d ed. 1995) ........................................................................12

Anders J. Zitting, Prevalence of Radiographic Small Lung Opacities and
Pleural Abnormalities in a Representative Adult Population Sample (1995),
107 Chest 126 ............................................................................................................................10

Association of Occupational and Environmental Clinics,
Guidance Document (2003) .........................................................................................................7

d-acoc r ceste
Policy on Doctors and Screening Companies ............................................................................13

C. Rubin & L. Ringenbach, The Use of Court Experts in Asbestos Litigation
(1991), 137 F.R.D. 35 ..................................................................................................................9

Eagle-Picher Personal Injury Settlement Trust,
announcement dated 10/19/05 ...................................................................................................13

H. Ren, D. Lee, R. Hruban, J. Kuhlman, E. Fishman, P. Wheeler,
G. Hutchins, Pleural Plaques Do Not Predict Asbestosis:
High Resolution Computed Tomography and Pathology Study,
4 Modem Pathology 201 ...........................................................................................................12

J. Glater, "Civil Suits Over Silica in Texas Become a Criminal
Matter in New York," New York Times (May 18, 2005) ...........................................................12

Joseph N. Gitlin, et al., Comparison of 'B' Readers' Interpretations of
Chest Radiographs for Asbestos Related Changes (2004),
11 Acad. Radiology 843 ..............................................................................................................9

Lester Brickman, Ethical Issues in Asbestos Litigation (2005),
33 Hofstra L. Rev. 833 ................................................................................................................5

Lester Brickman, On the Applicability of the Silica MDL Proceeding to
Asbestos Litigation (2006), 12 Conn. Ins. L.J. 35 .............................................................3, 6, 37

Lester Brickman, On the Theory Class's Theories ofAsbestos Litigation:
The Disconnect Between Scholarship and Reality (2003),
31 Pepp. L. Rev. 33 ...........................................................................................................4, 8, 10

Murray L. Janower & Leonard Berlin, "B" Readers' Radiographic
Interpretations in Asbestos Litigation: Is Something Rotten in the Courtroom?(2004),
11 Acad. Radiology 841 ..............................................................................................................9

National Institute of Occupational Safety & Health,
draft "B Reader Code of Ethics" (2005) ......................................................................................7

Pathology ofAsbestos-Associated Diseases,
(V. Roggli, T. Oury & T. Sporn, eds., 2d ed. 2004) ..................................................................11

Pulmonary Pathology (D. Dail & S. Hammar, eds., 2d ed. 1994) .........................................10, 12
Report of the ABA Commission on Asbestos Litigation (Feb. 2003) .........................................4, 8
Restatement (Second) of Torts § 15 ..............................................................................................34
Restatement (Second) of Torts § 388 ............................................................................................33
Restatement (Second) of Torts § 402A .........................................................................................33

-v-



Restatement (Second) of Torts § 7 ...............................................................................................33
T. Oury, "Benign Asbestos-Related Pleural Diseases," ch. 6

Pathology of Asbestos-Associated Diseases (V. Roggli, T. Oury, & T. Sporn, eds., 2d ed.
1992) ..........................................................................................................................................12

Y. Lee, C. Runnion, S. Pang, N. de Klerk, A. Musk,
Increased body mass index is related to apparent circumscribed
pleural thickening on plain chest radiographs (2001),
39 Am. J. Indus. Med. 112 ........................................................................................................12



Introduction

Since 1980 Ohio's statutes have provided that an asbestos claim accrues when the

plaintiff is "informed by a competent medical authority" (or should know) of "bodily injury

caused by exposure to asbestos." R.C. 2305.10(B)(5). The legislature did not then define

"competent medical authority," "bodily injury," or "caused by exposure to asbestos," nor has this

Court ever definitively interpreted these terms. By 2004, when the legislature enacted Am. Sub.

H.B. 292 ("HB 292"), there was an asbestos litigation crisis in Ohio - not an explosion of

asbestos-related illness, but an explosion of asbestos lawsuits, most brought by plaintiffs who

were not sick with an asbestos-related disease, or not sick at all. The bulk of these lawsuits were

the product of lawyer-sponsored, mass x-ray screenings, conducted by questionable operators

and read as "positive" by questionable readers, whose sole purpose was not to identify and treat

illness, but to generate litigation for profit. As a result, an "elephantine mass" of litigation has

clogged the dockets of Ohio's courts, competing with and delaying claims of real injuries,

draining resources necessary to compensate the truly ill, burdening the courts, driving defendants

into bankruptcy, and causing far-reaching economic havoc to Ohio's citizens.

In 2004, after more than a year of careful study and factfinding concerning the foregoing

crisis, the General Assembly enacted HB 292 (codified in part at ILC. 2307.91-93). HB 292 did

two fundamental things: (1) it defined the terms that were left undefined in 1980, articulating

specific medical criteria for asserting asbestos claims, and (2) it created procedures for automatic

early scrutiny of asserted asbestos claims, requiring plaintiffs to make a prima facie showing that

the claims they assert are genuine. The newly-articulated medical criteria are to apply to cases

filed before HB 292's effective date, unless that would violate the retroactivity provision of the

Ohio Constitution, Ohio Const., Art. II, Section 28. In either case, the new procedure applies:

plaintiffs must make a prima facie showing (under the new medical criteria if that is



constitutional, and otherwise under whatever standards existed before HB 292), or face

administrative dismissal until they do.

In several decisions, the Twelfth District Court of Appeals has upheld application of HB

292, including its definitions, to pending cases, against plaintiffs' constitutional challenges. See

Wilson v. AC&S, Inc., 169 Ohio App.3d 720, 864 N.E.2d 682, 2006-Ohio-6704; Stahlheber v.

Lac d'Amiante du Quebec, Ltee (Ohio App. 12th Dist.), 2006 WL 3833888, 2006-Ohio-7034;

Staley v. AC&S, Inc. (Ohio App. 12th Dist.), 2006 WL 3833883, 2006-Ohio-7033, app. pending,

113 Ohio St.3d 1512, 866 N.E.2d 511, 2007-Ohio-2208. The Fourth District Court of Appeals,

by contrast, has ruled that HB 292 may not be applied to pending cases. See Ackison v. Anchor

Packing Co. (Ohio App. 4th Dist.), 2006 WL 3861073, 2006-Ohio-7099.

This Court accepted review in Ackison - both discretionary review (see Ackison v.

Anchor Packing Co., 113 Ohio St.3d 1465, 864 N.E.2d 652 (Table), 2007-Ohio-1722) and

review of the conflict with the Twelfth District (see Ackison v. Anchor Packing Co., 113 Ohio

St.3d 1464, 864 N.E.2d 651 (Table), 2007-Ohio-1722). The Court directed the parties to brief

this issue: "Can R.C. 2307.91, 2307.92, and 2307.93 be applied to cases already pending on

September 2, 2004?" Id. Owens-Illinois respectfully submits that the answer is "yes:" both the

newly articulated definitions and the prima facie showing procedure may constitutionally be

applied in cases pending when FIB 292 came into effect.

Statement of Facts

A. The Nationwide Asbestos Litigation Crisis.

Courts nationwide, including in Ohio, have been flooded with "asbestos" claims by

plaintiffs with no asbestos-related impairment. As set forth below, the claims frequently spring

from indiscriminate, mass x-ray screenings of workers (even those with no medical complaint),

in a process now known to be scandalous. The x-rays are administered without prescription or,
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often, license, by screening companies whose business is not diagnosis or treatment of illness,

but only generation of litigation for profit. The x-rays are read in bulk by doctors who disclaim

any doctor-patient relationship with the workers, who reap millions of dollars, who in many

cases have virtually no other medical practice, whose methodologies fail to meet professional

standards, and whose conclusions are overwhehningly "positive," conclusions that independent

readers frequently dispute. The bases for thousands of Ohio lawsuits are litigation screening

reports concluding that x-ray images are merely "consistent with" asbestos causation, when the

types of findings made are also consistent with dozens of other causes, and the reports make no

pretense of having sought to rule out other, more probable causes. The screeners are under

investigation, frequently invoke the Fifth Amendment when questioned about their practices, and

have been rejected as a valid basis for claims by many asbestos bankruptcy trusts.

This process has been exposed as a monumental scandal by legal and medical

researchers, professional organizations, governmental bodies, and courts. A growing consensus

recognizes that this "screening scandal" is responsible for most asbestos litigation today. As one

scholar has observed, "asbestos litigation, which had previously focused on malignancies and

other debilitating injuries caused by asbestos exposure, underwent a radical shift in the mid to

late 1980s from the traditional model of an injured person seeking a lawyer to a entrepreneurial

model under which plaintiff lawyers and their agents actively recruited hundreds of thousands of

potential litigants who could claim workplace exposure to asbestos containing products. [A]

substantial percentage of these nonmalignant claimants had no disease caused by asbestos

exposure as recognized by medical science and no loss of lung function. Moreover, their claims

were often supported by specious medical evidence...." Lester Brickman, On the Applicability

of the Silica MDL Proceeding to Asbestos Litigation (2006), 12 Conn. Ins. L.J. 35, 35-36 (also



available at <http://papers.ssrn.com/so13/papers.cfm?abstract_id=916534#Paperpownload>).

These conclusions have powerful and detailed support.

1. Entrepreneurial Recruitment of Plaintiffs for Profit.

The ABA appointed a Commission on Asbestos Litigation in 2002, and after

investigation it summarized the screening scandal:

For-profit litigation "screening" companies have developed that
actively solicit asymptomatic workers who may have been
occupationally exposed to asbestos to have "free" testing done -
usua y on y c "
Have Million $ Lungs" and urge the workers to be screened even if
they have no breathing problems because "you may be sick with
no feeling of illness." The x-rays are usually taken in "x-ray
mobiles" that are driven to union halls or hotel parking lots. There
is evidence that many litigation screening companies conunonly
administer the x-rays in violation of state and federal safety
regulations. In order to get an x-ray taken, workers are ordinarily
required to sign a retainer agreement authorizing a lawsuit if the
results are "positive."

The x-rays are generally read by doctors who are not on site and
who may not even be licensed to practice medicine in the state
where the x-rays are taken or have malpractice insurance for these
activities. . . . [N]o doctor/patient relationship is formed with the
screened workers and no medical diagnoses are provided. Rather,
the doctor purports only to be acting as a litigation consultant and
only to be looking for x-ray evidence that is "consistent with"
asbestos-related disease. Some x-ray readers spend only minutes
to make these findings, but are paid hundreds of thousands of
dollars - in some cases, millions - in the aggregate by the
litigation screening companies due to the volume of films read.

Report of the ABA Commission on Asbestos Litigation (Feb. 2003) ("ABA Report") (available

at <www.abanet.org/leadership/recommendations03/302.pdf>) at 9. The ABA Commission is

only one in a chorus of voices that have reached similar conclusions. For example, in 2003 legal

ethics scholar Lester Brickman published an exhaustive study of litigation screening abuses, On

the Theory Class's Theories ofAsbestos Litigation: The Disconnect Between Scholarship and

Reality (2003), 31 Pepp. L. Rev. 33-170 ("Theories ofAsbestos Litigation") (also available at

-4-



<http://www.lakesidepress.com/Asbestos/AdobeDocumentsBrickman.pdffl), and has continued

to study and chronicle the exposure of this scandal. As Professor Brickman has summarized:

Substantially all nonmalignant [asbestos] claimants are
recruited by screening companies - entrepreneurial entities begun
by individuals with no health care background that are hired by
plaintiff lawyers to solicit potential "litigants." These enterprises
arrange and publicize screenings aimed at former industrial and
construction workers with pre-1972 occupational exposure to
asbestos-containing products. At these screenings, x-rays are
administered in an assembly line basis often using mobile x-ray
equipment housed in truck trailers brought to union halls, hotel and
motel sites and s opping center parking o s.... ere are no
material health benefits associated with these screenings. Rather,
the sole purpose of asbestos screenings is to recruit "litigants" and
generate supporting medical documentation.

On the basis of my research, I have concluded that
nonmalignant asbestos litigation today mostly consists of:

(1) a massive client recruitment effort accounting for 90%
of all claims currently being generated and resulting in the
screening of over 750,000 and perhaps as many as 1,000,000
"litigants" in the past fifteen years;

(2) generating claims of injury though most of these
"litigants" have no medically cognizable asbestos-related injury
and cannot demonstrate any statistically significant increased
likelihood of contracting an asbestos-related disease in the future;

(3) the claims of injury are often supported by specious
medical evidence, including: ... evidence generated by the
entrepreneurial screening enterprises and B-readers - specially
certified x-ray readers that the plaintiff lawyers select because they
produce "diagnoses" which are not a product of good faith medical
judgment but rather a function of the millions of dollars a year in
income that they receive for these services ....

[T]he quantum of specious claiming in asbestos litigation
constitutes a massive civil justice system failure.

Lester Brickman, Ethical Issues in Asbestos Litigation (2005), 33 I-Iofstra L. Rev. 833, 836-37

(footnotes omitted). See also, e.g., the following:

• In re Silica Prods. Liab. Litig. (S.D. Tex. 2005), 398 F. Supp.2d 563-676 (exhaustive



opinion by Federal District Judge Janis Graham Jack after an evidentiary hearing concerning

litigation screeners' methodology for generating cases on the court's docket). Judge Jack found

that "mass misdiagnoses [were] dumped into the judicial system" and "these diagnoses were

driven by neither health nor justice [but] were manufactured for money." Id, at 635. She found

three fundamental flaws in the litigation screening process: (1) improper methodology in

reading x-rays (including bias from being told to look for a particular condition), id. at 626-27,

634-35; (2) inadequacy and unreliability of occupational exposure histories, essential for

diagnosis, id. at 622-25; and (3) failure to use differential diagnosis to rule out other, more

probable causes of the x-ray findings, id. at 629. Further, Judge Jack found that screeners seek

out those without medical complaints, and reach suspect conclusions by employing a

"technique" of diagnosing occupational lung disease "without even attempting to rule out the

myriad of other causes of [the] radiographic findings," which "is not generally accepted in the

relevant scientific community." Id. at 638. See also Lester Brickman, On the Applicability of

the Silica MDL Proceeding to Asbestos Litigation (2006), 12 Conn. Ins. L.J. 35 (Judge Jack's

findings about silica litigation apply equally to asbestos litigation).

• In re Asbestos Prods. Liab. Litig. (No. VI), MDL 875 (E.D. Pa. 2002), 2002 WL

32151574 at * 1 (opinion by late Judge Charles Weiner, the original transferee judge in MDL

875, which consolidated pretrial proceedings in all federal asbestos cases). Judge Weiner, like

Judge Jack, held hearings on whether there was a common methodology behind the litigation

screening reports (there was) and whether it was valid and reliable (it was not), and

administratively dismissed some 17,000 asbestos claims because the screening process was

medically unreliable and "the filing of mass screening cases is tantamount to a race to the

courthouse and has the effect of depleting funds, some already stretched to the limit, which



would otherwise be available for compensation to deserving Plaintiffs." Id.

• Association of Occupational and Environmental Clinics ("AOEC"), Guidance

Document (2003) (<http://www.aoec.org/content/principles_1_3.htm#asbestos>) (concluding

that "medically inadequate screening tests are being conducted to identify cases of asbestos-

related disease for legal action," that "the standard of care and ethical practice in occupational

medicine" prohibits diagnoses "on the basis of chest x-ray and work history alone" because such

screening "does not by itself provide sufficient information to make a firm diagnosis, to assess

impairment or to guide patient management," and that "ethical practice in occupational health"

requires "properly chosen and interpreted chest films, reviewed within one week of screening; a

complete exposure history; symptom review; standardized spirometry; and physical

examination," "smoking cessation interventions, evaluation for other malignancies and

evaluation for immunization against pneumococcal pneumonia," and "[t]imely physician

disclosure of results to the patient, appropriate medical follow-up and patient education").

• National Institute of Occupational. Safety & Health ("NIOSH"), draft "B Reader Code

of Ethics" (2005) (<http://www.cdc.gov/niosh/topics/chestradiography/breader-ethics.html>)

(similar conclusions).

2. Chronically Inaccurate Results.

Mass x-ray screenings are not only unorthodox in methodology, but grossly unreliable in

their results. The x-ray results are routinely reported on "ILO" forms, explained as follows:

The degree of asbestosis, as determined by X-ray reading, is
usually evaluated according to a classification system developed
by the International Labour Office (ILO). The system uses a scale
that was developed to systematically record the radiographic
abnormalities in the chest provoked by the inhalation of dusts....
A zero corresponds to no abnormalities, one to slight, two to
moderate, and three to severe. Since this process is to some degree
inherently subjective, readers give two classifications, the category



that they think most likely and next most likely. The result is a
twelve point scale, with results ranging from 0/0 (normal ...
appearance) to 3/3 (severe abnormalities). The vast majority of
screening x-rays (for which asbestosis is claimed) are read as
"1/0", which means the x-ray on first impression is abnormal ("1"),
but may be normal ("0").

Lester Brickman, Theories ofAsbestos Litigation, 31 Pepp. L. Rev. at 47-48 (citations and

quotation marks omitted).' The ABA's panel of independent medical experts found the

supposed evidence of asbestos-related x-ray changes systematically generated by litigation

[T]here have been numerous instances of probable bias and over-
diagnosis, primarily based on x-ray readings from mass screenings.
Most doctors interviewed had seen hundreds or even thousands of
examples of over-reading of x-rays for litigation purposes. One
doctor concluded after reviewing 15,000 cases of asbestos disease
previously diagnosed on x-ray readings alone that only 10% of the
persons could validly be diagnosed with asbestosis. Another
doctor reported a 62% error rate on review of x-ray screening
results previously read as "consistent with asbestosis." Another
doctor's research of 22,000 asbestos-related bankruptcy claims
found a presumptive x-ray review error rate of up to 86% among 5
readers, none of whose results matched the general patterns in
epidemiological studies.

ABA Report at 14.

Courts', governmental entities', and medical researchers' independent audits of litigation-

screening medical evidence have also found systematic over-reading of x-rays, unexplainable as

normal inter-reader variability:

. A NIOSH audit evaluating the "positive" x-rays of 795 tire workers showed "only two

1 See also In re Silica Prods. Liab. Litig. , 398 F. Supp.2d at 591, explaining that under
the ILO system, the reader ranks the interstitial markings seen on the film on a scale of 0 to 3, in
the form x/y, with the numerator indicating the classification the reader ultimately chose, and the
denominator the classification the reader seriously considered. Thus, a film rated 1/0 means the
reader concluded there is a mild abnormality, but seriously considered rating the x-ray as normal,
and a rating of 0/1 or 0/0 means the reader concluded the film is normal.



had any signs of parenchymal change and only 19 showed pleural abnormalities." Raymark

Indus. v. Stemple (D. Kan. 1990), 1990 WL 72588, *16 (reporting a litigation screening

"positive" rate of 94%).

• Court-appointed experts found that most plaintiffs whose x-rays were read as

"positive" at a litigation screening did not have any evidence of any asbestos-related condition,

and fewer than 20% had asbestosis. C. Rubin [Federal Judge Carl B. Rubin] & L. Ringenbach,

The Use of Court Experts in Asbestos Litigation (1991), 137 F.R.D. 35.

. Radiologists from John Hopkins University "sounded an alarm with regard to the

accuracy of `B' readers in asbestos-related litigation." Murray L. Janower & Leonard Berlin,

°B" Readers' Radiographic Interpretations in Asbestos Litigation: Is Something Rotten in the

Courtroom? (2004), 11 Acad. Radiology 841. In their study, independent B-readers performed a

blind review of 492 films read as "positive" by litigation screening doctors. Joseph N. Gitlin, et

al., Comparison of 'B' Readers' Interpretations of Chest Radiographs for Asbestos Related

Changes (2004), 11 Acad. Radiology 843. They found that a "small number" of the nation's 700

B-readers have "made reputations ... by consistently interpreting chest radiographs of asbestos

claimants as positive in 90-100% of cases." Id. at 844. The independent readers had "essentially

no agreement" with the screening companies' readers: "Whereas the initial [asbestos litigation]

readers interpreted 95.9% of the x-rays as positive for parenchymal abnormalities ... the

consultants interpreted the same set of cases as positive in only 4.5%." Id. at 852, 855.

3. Nondiaenostic Nature of X-Ray Screening Results.

Even when an x-ray is accurately evaluated as "positive," that finding does not mean that

the worker has asbestosis. As Judge Jack found, screeners fail to use differential diagnosis to

consider other, more probable causes of the x-ray findings. In re Silica Prods. Liab. Litig., 398

-9-



F. Supp.2d at 629. And other, more probable causes than asbestosis do exist. The ILO form

(which was designed as an administrative tool, not to make medical diagnoses) allows notation

of "abnormalities consistent with pneumoconiosis," either "parenchymal" changes (i.e.,

"interstitial" changes within the lung tissue) or "pleural" changes (i.e., changes to the pleural

membrane surrounding the lungs). Not only is "pneumoconiosis" a nonspecific term for any

fibrosis caused by dust (whether coal, silica, beryllium, talc, asbestos, or other dusts), but

changes that are "consistent with pneumoconiosis" also have many other possible causes.

It is recognized that parenchymal or interstitial changes have many causes other than

asbestos:

More than 100 known causes of interstitial lung disease are
recognized....[M]ost patients with advanced pulmonary fibrosis,
whose tissue samples d[o] not meet the histological criteria for
asbestosis ... d[o] not have asbestos-induced fibrosis, even though
there may have been a history of exposure to asbestos.

Pulmonary Pathology (D. Dail & S. Hammar, eds., 2d ed. 1994), 647, 649 (footnotes omitted).

[T]here are more than 150 causes of fibrosis, other than exposure
to asbestos, including obesity and old age, that present similarly to
1/0 asbestosis on X-rays. Nearly one-quarter of men "between the
ages of 55 to 64 in the general population have lung abnormalities
that register at least 1/0 on the ILO scale, and the prevalence of
such X-ray readings continues to increase with age."

Lester Brickman, Theories ofAsbestos Litigation, 31 Pepp. L. Rev. at 48-49 (quoting Anders J.

Zitting, Prevalence of Radiographic Small Lung Opacities and Pleural Abnormalities in a

Representative Adult Population Sample (1995), 107 Chest 126, 127)?

2 The Pulmonary Fibrosis Foundation states:

Traditional theories have postulated that [pulmonary fibrosis] might be an
autoimmune disorder, or the after effects of an infection, viral in nature. There is a
growing body of evidence which points to a genetic predisposition. A mutation in
the SP-C protein has been found to exist in families with a history of Pulmonary

(. . . continued)
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The clinical features of asbestosis are not unique to this entity, and
are similar to those of other chronic pulmonary parenchymal
fibrosing disorders.

Pathology ofAsbestos-Associated Diseases (V. Roggli, T. Oury & T. Sporn, eds., 2d ed. 2004),

74.

It is textbook knowledge that interstitial fibrosis is a non-specific finding with many

possible causes, which cannot be diagnosed as asbestos-related without far more information

than an x-ray:

Diffuse interstitial diseases account for perhaps the greatest
number of difficulties in diagnostic pathology of lung disease.
This reflects, in part, the large number of etiologically diverse
conditions included under this heading.... Usual interstitial
pneumonia is a pattern of chronic lung injury that, in the
appropriate clinical context, is synonymous with idiopathic
pulmonary fibrosis. An identical pattern of interstitial
inflammation and fibrosis can occur in patients with collagen
vascular diseases (e.g., "rheumatoid lung"), asbestosis, radiation
injury, and certain drug-induced lung diseases. Distinguishing an
idiopathic form of usual interstitial pneumonia from lesions
complicating collagen vascular diseases, thoracic irradiation, and
certain drug toxicities is largely a matter of corrclation with the
clinical information. A histologic diagnosis of asbestosis requires
not only an appropriate occupational history but also
demonstration of asbestos bodies in the tissue specimen
.... Therefore, a histopathologic diagnosis of usual interstitial

Fibrosis. The most current thinking is that the fibrotic process is a reaction to
microscopic injury to the lung. While the exact cause remains unknown,
associations have been made with the following:

• Inhaled environmental and occupational pollutants
• Cigarette smoking
• Diseases such as Scleroderma, Rheumatoid Arthritis, Lupus and Sarcoidosis

• Certain medications
• Therapeutic radiation

See <http://www.pulmonaryfibrosis.org/ipf.htm>.



pneumonia is relatively nonspecific until the diagnosis is correlated
with clinical and radiographic data.

Pulmonary Pathology (D. Dail & S. Hammar, eds., 2d ed. 1994), 58, 65 (footnotes omitted).

It is also recognized that pleural thickening or plaques (which are almost always

symptomless and benign findings without medical consequence) have many causes other than

asbestos. See, e.g., Y. Lee, C. Runnion, S. Pang, N. de Klerk, A. Musk, Increased body mass

index is related to apparent circumscribed pleural thickening on plain chest radiographs (2001),

'm,+a„ U Wh

G. Hutchins, Pleural Plaques Do Not Predict Asbestosis: High Resolution Computed

Tomography and Pathology Study, 4 Modem Pathology 201 ("significant associations between

pleural plaques and smoking, scar-related emphysema, and nonspecific forms of pulmonary

fibrosis"); A. Churg, "Diseases of the Pleura," ch. 30 in Pathology of the Lung (W. Thurlbeck &

A. Churg, eds., 2d ed. 1995), at 1074 ("Other causes of pleural plaques include trauma to the

chest, organization of a hemothorax, and old empyema."). Indeed, sometimes anatomical

conditions give the appearance of plaques on x-ray films when no plaques exist at all. See, e.g.,

T. Oury, "Benign Asbestos-Related Pleural Diseases," ch. 6 in Pathology ofAsbestos-Associated

Diseases (V. Roggli, T. Oury, & T. Sporn, eds., 2d ed. 1992), at 172 ("One must use caution to

avoid overinterpretation of films as showing pleural plaques (i.e., false positives), which can

occur secondary to shadows produced by the serratous anterior in particularly muscular

individuals, or due to subpleural adipose tissue in the obese.").

4. Investigation and Rejection of Screeners.

A New York federal grand jury is investigating screening abuses. See, e.g., J. Glater,

"Civil Suits Over Silica in Texas Become a Criminal Matter in New York," New York Times

(May 18, 2005). Congress has summoned certain doctors and representatives of screening



companies to testify, and some have invoked the Fifth Amendment and refused to testify.3

Several bankruptcy trusts have refused to accept reports generated by certain screeners as

a basis for making payments to asbestos claimants, See, e.g.:

• Claims Resolution Management Corp. (handling claims against Manville bankruptcy

trust), "Suspension of Acceptance of Medical Reports," memo dated 09/12/05;4

• Eagle-Picher Personal Injury Settlement Trust, announcement dated 10/19/05;

• Celotex Asbestos Settlement Trust, Notice dated 10/20/05;6

• Babcock & Wilcox Asbestos Trust, Policy on Doctors and Screening Companies.7

One prolific screener, Dr. Ray Harron, was recently barred from practicing medicine

because of his screening activity. See In re the Matter of the License of 'Raymond Anthony

Harron, MD., License No. C-9439 (Texas Medical Board, April 13, 2007) (barring Dr. Harron

from practice of medicine in Texas).

3 E.g., Respiratory Testing Services was an Alabama screening company (founded by
Charlie Foster, a high school dropout with no medical training) that conducted x-rays out of
truck trailers driven throughout the country. The quality of RTS's services has been called into
doubt, e.g., by Judge Jack in In re Silica Prods. Liab. Litig., 398 F. Supp.2d at 596-603, 609-11,
625-29. RTS (through Mr. Foster) invoked the Fifth Amendment and refused to testify before
Congress. See <http://republicans.energycommerce.house.gov/108/News/06142006_1944.htm>.
One of the x-ray readers who worked with RTS was Dr. Robert Altmeyer (id.), who provided
the ILO report submitted by Mrs. Ackison as part of her prima facie showing in the present case.
See Record No. 115, Ex. B.

4 See <http://www.claimsres.com/Home/html/documents.htm/>.

5 See <http://www.cpf-inc.com/announcements.aspx>.

6 See <http://www.celotextrust.com/news_details.asp?nid=22>.

7 See
<http://www.bwasbestostrust. com/files/Policy%20on%20Doctors%20and%20Screening%20Co
mpanies.pdfl.



B. The Ohio General Assembly's Findings.

The Ohio General Assembly also recognized the screening scandal/asbestos litigation

crisis. HB 292 (codified in part at R.C. 2307. 91-98) was passed by the General Assembly on

May 26, 2004, was signed into law by Governor Taft on June 2, 2004, and became effective on

September 2, 2004. It was enacted after more than a year of hearings, analysis, and legislative

factfinding, and was expressly prompted by the explosion of asbestos litigation by claimants who

sued even though they were not sick with an asbestos-related illness.8 The explosion occurred

despite the 1980 Ohio statute, providing that a "cause of action for bodily injury caused by

exposure to asbestos" accrues only when the plaintiff is "informed by competent medical

authority [or should know] that the plaintiff has an injury related to the [asbestos] exposure."

R.C. 2305.10(B)(5). HB 292 addressed the asbestos litigation crisis by providing definitions for

terms in this existing Ohio law that had not been defined before, clarifying their meaning; by

creating a new procedure, requiring plaintiffs to show the prima facie basis for their claims and

requiring trial courts to scrutinize their sufficiency; and providing for administrative dismissal of

claims that fall short, while preserving the right of such claimants to return to court (without

paying another filing fee and with no statute of limitation threat) if and when they do have a

colorable claim.

The 1980 accrual statute did not define "competent medical authority," "bodily injury,"

or "caused by asbestos exposure," but HB 292 clarifies the meaning of these terms: R.C.

2307.91 defines "competent medical authority;" R.C. 2307.92 defines "bodily injury caused by

exposure to asbestos;" R.C. 2307.91 also defines other terms used in these definitions, such as

"physical impairment" and "substantial contributing factor." HB 292 also creates a procedure

8 See uncodified Section 3 of HB 292, discussed below.



for automatic evaluation, early in a case, whether the case asserts a colorable claim, by requiring

the plaintiff to make a prima facie showing of the basis for the claim, or face administrative

dismissal. R.C. 2307.93. The plaintiff s prima facie showing must meet the newly-defined

medical criteria, unless (in a case filed before HB 292's effective date) that would violate the

retroactivity provision of the Ohio Constitution, Ohio Const., Art. II, Section 28. In that case

(under the so-called "savings clause"), the plaintiff must make a prima facie showing under pre-

HB 292 law. R.C. 2307.93(A)(3).

These provisions were expressly prompted by the screening-scandal phenomenon of

claims by those who are not sick with an asbestos-related illness. Section 3 of HB 2929 states in

detail the General Assembly's "findings and intent" underlying the statute. The General

Assembly's findings identify the crisis:

• That asbestos litigation had become huge, inefficient, and an extraordinary
strain on the courts - especially in Ohio, which had "become a haven for
asbestos claims," one of five states handling 66% of all U.S. asbestos case
filings, where it would require 233 Ohio trial judges to conduct at least
150 weeks of trials apiece to resolve the pending cases by trial, and where
the rate of case filings had increased exponentially;

• That asbestos litigation has contributed to the bankruptcies of more than
70 companies nationwide and of at least five Ohio-based companies,
causing losses of^obs, pensions, and wages, and severe impairment of
Ohio's economy; 0

9 See <http://www.legislature.state.oh.us/bills.cfm?ID=125_HB_292> (text of HB 292,
including the uncodified Section 3).

10 The General Assembly found, for example, that such bankruptcies had already caused
the loss of 60,000 jobs, a number that could be expected to reach 423,000 ultimately; that each
displaced worker would lose, on average, $25,000 to $50,000 in wages and a quarter of his or her
pension benefits; that such losses were occurring in Ohio, where five companies had gone
bankrupt; and that the Owens-Coming bankruptcy would result in an estimated $15 million to
$20 million reduction in regional income. It concluded that

(. . . continued)
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• That the ability of individuals with asbestos-related cancer and other
serious asbestos-related diseases to recover for their injuries is in
jeopardy. 11

The General Assembly also identified the cause of the crisis: lawsuits by individuals who are

not sick with asbestos-related disease. As it found, 65% of the compensation so far paid to

asbestos claimants "has gone to claimants who are not sick," and "[a]t least five Ohio-based

companies have been forced into bankruptcy because of an unending flood of asbestos cases

brought by claimants who are not sick." It found that

the vast majority of Ohio asbestos claims are filed by individuals
who allege they have been exposed to asbestos and who allege that
they have some physical sign of exposure to asbestos, but who do
not suffer from an asbestos-related impairment. Eighty-nine
percent of asbestos claims come from people who do not have
cancer. Sixty-six to ninety percent of these non-cancer claimants

The cost of compensating exposed individuals who are not sick jeopardizes the
ability of defendants to compensate people with cancer and other serious
asbestos-related diseases, now and in the future; threatens savings, retirement
benefits, and jobs of the state's current and retired employees; adversely affects
the communities in which these defendants operate; and impairs Ohio's economy.
... The public interest requires the deferring of claims of exposed individuals
who are not sick in order to preserve, now and for the future, defendants' ability
to compensate people who develop cancer and other serious asbestos-related
injuries and to safeguard the jobs, benefits, and savings of the state's employees
and the well being of the Ohio economy.

11 As the General Assembly concluded:

In enacting [HB 292], it is the intent of the General Assembly to: (1) give priority
to those asbestos claimants who can demonstrate actual physical harm or illness
caused by exposure to asbestos; (2) fully preserve the rights of claimants who
were exposed to asbestos to pursue compensation should those claimants become
impaired in the future as a result of such exposure; (3) enhance the ability of the
state's judicial systems and federal judicial systems to supervise and control
litigation and asbestos-related bankruptcy proceedings; and (4) conserve the
scarce resources of the defendants to allow compensation of cancer victims and
others who are physically impaired by exposure to asbestos while securing the
right to similar compensation for those who may suffer physical impairment in the

future.



are not sick. According to a Tillinghast-Towers Perrin study,
ninety-four percent of the fifty-two thousand nine hundred asbestos
claims filed in 2000 concerned claimants who are not sick.

In short, the General Assembly found not only that current asbestos litigation is huge and

burdensome (an "elephant[ine] mass" (quoting Ortiz v. Fibreboard Corp. (1999), 527 U.S. 815,

821)), but that the crisis is largely caused by an influx of lawsuits by those who are not sick with

asbestos-related illness.

C. The Present PlaintifPs Prima Facie Submission.

Danny and Linda Ackison originally filed a claim for asbestos-related injury on

November 21, 2001, as part of a 51-plaintiff complaint against 80 named defendants and 100

Doe defendants. Ferguson, et al. v. A-Best Products Co., et al., No. 01 PI 850 (Lawrence C.P.).

That complaint was voluntarily dismissed on May 6, 2003. The claim of plaintiff-appellee,

Linda Ackison (Administratrix of the Estate of Danny Ackison), was re-filed on May 5, 2004

(when HB 292 was about to be passed), as part of a multi-plaintiff complaint against 51 named

defendants and 100 Doe defendants. Ackison, et al. v. Anchor Packing Co., et al., No. 04 PI 371

(Lawrence C.P.) (Record No. 1, OI Supp. 1-78). The complaint did not precisely identify the

nature of the claim, but contained only generic asbestos-claim assertions:

Plaintiffs' decedents have suffered injuries, illnesses, damages,
disabilities and death proximately caused by their exposure to
asbestos, asbestos-containing products, and/or machinery requiring
or calling for the use of asbestos and/or asbestos-containing
products designed, manufactured, installed, assembled, and/or sold
by Defendants.

... Plaintiffs' decedents have developed asbestos-related lung
diseases (asbestos-related lung diseases include, but are not limited
to, one or more of the following: mesothelioma, lung cancer,
asbestosis and pleural disease), and other related physical
conditions which ultimately lead [sic] to their death.

(Id. at 16-17, ¶6-7 (OI Supp. 16-17).)



On November 3, 2005 Ms. Ackison submitted to the trial court the materials she claimed

were a prima facie showing entitling her asbestos claim to proceed. (Record No. 115, 01

Supp. 79-119.) Those materials included only four things:

1. Mr. Ackison's form fill-in-the-blanks affidavit, dated September 26, 2000, stating that
he worked as a steelworker at Dayton Malleable during 1965-98, including a
preprinted boilerplate paragraph stating that he worked with or near unspecified
asbestos products. (Id., Ex. C(OI Supp. 86-87).)

2. A chest x-ray ILO form by Dr. Altmeyer, dated September 26, 2000, with boxes
checked for "parenchymal changes consistent with pneumoconiosis," for small
opaci ies wi a p -. ., d pleural
thickening. There is no mention of asbestos. (Id., Ex. B(OI Supp. 84-85).) 12

3. An upper GI radiology report, dated May 1, 2003, diagnosing ulcerated distal
esophagus cancer.13 There is no mention of asbestos. (Id., Ex. A(OI Supp. 81-83).)

4. A certificate of Mr. Ackison's death on September 3, 2003, showing the cause of
death as congestive heart failure and aortic stenosis, and showing as other significant
conditions type 2 diabetes and esophageal mass. There is no mention of asbestos.
(Id., Ex. D (OI Supp. 88-89).)

D. The Appellate Court's Ruling.

The court below held that applying HB 292 to cases that were pending when HB 292

took effect would violate the Ohio Constitution's retroactivity clause, Article II, section 28. The

court began with the legal principle that a statute is impermissibly retroactive if it is substantive

rather than remedial, and "impairs vested rights." Ackison, 2006 WL 3861073, 2006-Ohio-7099

at ¶12, 16. It noted that, before HB 292's enactment, the terms used in the accrual statute had

not been defined (in particular, the term "competent medical authority" was not defined in the

12 The report also notes "granuloma" (benign calcifications, not associated with asbestos).
In 2001, the Industrial Commission denied Danny Ackison's workers' compensation claim for
asbestos-related lung disease.

13 Cancer of the distal esophagus (near its junction with the stomach) is associated with
gastroesophageal reflux. See, e.g., <http://www.webgerd.com/Barretts.htm>;
<http://www.mayo clinic. com/health/barretts-esophagus/HQ00312>.



statute, and "no definition exists in the case law"), and plaintiffs were "not required to set forth a

prima-facie case." Id. at ¶23-26, 28. The court concluded that HB 292 substantively altered an

existing Ohio "common law standard," and impaired plaintiffs' "vested right" to pursue asbestos

claims unburdened by HB 292's definitions and procedures. Id. at ¶26, 28.

Arsument

Proposition of Law: HB 292 applies to cases pending on September 4, 2004.

This appeal presents a question of law, reviewable de novo: was it constitutional for the

legislature to enact a remedial statute applicable to pending cases that (1) clarified existing law

by providing express definitions for previously-undefined statutory terms, and (2) established a

procedure requiring plaintiffs to make a prima facie showing of a colorable claim early in their

case?

1. Legal Standards Regarding Retroactivity.

Article II, section 28 of the Ohio Constitution states that "[t]he general assembly shall

have no power to pass retroactive laws...." But not every law with retrospective effect is

unconstitutional. As this Court has explained,

retroactivity itself is not always forbidden by Ohio law. Though
the language of Section 28, Article II of the Ohio Constitution
provides that the General Assembly "shall have no power to pass
retroactive laws," Ohio courts have long recognized that there is a
crucial distinction between statutes that merely apply retroactively
(or "retrospectively") and those that do so in a manner that offends
our Constitution.

Bielat v. Bielat (2000), 87 Ohio St.3d 350, 353, 721 N.E.2d 28, 32.

To evaluate whether a statute is unconstitutionally retroactive, the Court must consider

(1) whether the legislature intended it to apply retrospectively, and (2) if so, whether such

retrospective application is proper. Id. at 353, 721 N.E.2d at 33. Here, it is undisputed that the

legislature intended HB 292 to apply retrospectively, so only the second question is posed. That
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question turns on "whether the statute is substantive, rendering it unconstitutionally retroactive,

as opposed to merely remedial." Id. (holding that "the retroactivity of [a statute excluding from a

decedent's testamentary estate property for which the decedent made a beneficiary-on-death

designation] comports with the Ohio Constitution because these provisions are remedial aiid

curative rather than substantive").

Retroactive legislation therefore violates Article II, section 28 only if it is substantive

rather than remedial. State v. Walls, 96 Ohio St.3d 437, 443, 2002-Ohio-5059 at ¶15. Remedial

laws affect "the methods by which rights are recognized and enforced," rather than "the rights

themselves." Id. Contrast Smith v. Smith, 109 Ohio St.3d 285, 286-87, 2006-Ohio-2419

(legislation could not retroactively vacate a prior judgment). If legislation has a remedial

purpose, it must be construed liberally in order to allow its widest application: by statute,

"remedial laws and all proceedings under them shall be liberally construed" and "the rule of the

common law that statutes in derogation of the common law must be strictly construed has no

application to remedial laws." R.C. 1.11.

Legislation that clarifies or defines existing law is considered remedial rather than

substantive. This was the case, for example, in Bielat. Prior to the statute at issue in Bielat, if a

person made a pay-on-death beneficiary designation (for, e.g., a bank account), there was a

conflict whether the designation would be honored, since it lacked testamentary formality. The

statute "resolv[ed] a conflict between the relatively informal beneficiary designation found in an

IRA and the more rigid formalities required by the Statute of Wills for testamentary dispositions"

by excluding beneficiary-designated property from the testamentary estate. 87 Ohio St.3d at

355, 721 N.E.2d at 34. The Court upheld the statute's retrospective application (with the effect

that the beneficiary of the decedent's will was denied the property), because it did not impair a



"vested right" or an "accrued substantive right." Id. at 357, 721 N.E.2d at 35 ("not just any

asserted `right' will suffice"). The Court held that "curative acts are a valid form of

retrospective, remedial legislation," and that the legislature has the power to "cure and render

valid, by remedial retrospective statutes, that which it could have authorized in the first

instance." Id. at 355-56, 721 N.E.2d at 35, quoting Burgett v. Norris (1874), 25 Ohio St. 308,

317. Many other authorities also recognize that remedial legislation, such as legislation

clarifying or defining unclear existing law, is properly applied retrospectively. See, e.g.:

• State ex rel. Romans v. Elder Beerman Stores Corp., 100 Ohio St.3d 165, 2003-Ohio-

5363, at ¶19-20 (amendment, expanding the definition of circumstances that toll a worker's

compensation claim and prevent its lapse, applied retroactively to pending claims because the

definitional change was remedial);

• Scott v. Spearman (5th Dist. 1996), 115 Ohio App.3d 52, 56, 684 N.E.2d 708, 710

(new definition of term "next of kin" was remedial rather than substantive, and could be applied

retroactively);

• Nationwide Mut. Ins. Co. v. Kidwell (4th Dist. 1996), 117 Ohio App.3d 633, 642,

691 N.E.2d 309, 315 ("Ohio General Assembly has the authority to clarify its prior acts");

• Martin v. Martin (1993), 66 Ohio St.3d 110, 115 n.2, 609 N.E.2d 537, 541 n.2

(revision of child support guidelines "clarified the intent of the General Assembly");

• Ohio Hosp. Assoc. v. Ohio Dept. of Hum. Serv. (1991), 62 Ohio St.3d 97, 104 n.4,

579 N.E. 2d 695, 700 n.4 (amendment clarified legislative intent regarding waiver of sovereign

immunity);

• Collister v. Kovanda (8th Dist. 1935), 51 Ohio App. 43, 48-51, 199 N.E. 477, 479-81

(statute authorizing special public assessments against a property, with lien priority over a pre-



existing mortgage, was remedial and therefore permissibly retroactive).

Only if the legislature redefines a previously defined term is the legislation considered

substantive and non-retroactive. See Hearing v. Wylie (1962), 173 Ohio St. 221, 223-24, 180

N.E.2d 921, 922-23 (after Supreme Court had defined the term "injury" in workers'

compensation statute, legislature could not redefine it retroactively) (overruled on other

grounds); Van Fossen v. Babcock & Wilcox Co. (1988), 36 Ohio St.3d 100, 109, 522 N.E.2d 489,

498 (after Supreme Court had defined the term "substantial certainty" in workers' compensation

statute, legislature could not redefine it retroactively).

To the extent legislation creates procedures, it is of course not "substantive," and may be

applied retroactively to pending cases. See, e.g., State v. Walls, 96 Ohio St3d 437, 443, 775

N.E.2d 829, 838, 2002-Ohio-5059 at ¶17 ("Even though they may have an occasional

substantive effect on past conduct, `it is generally true that laws that relate to procedures are

ordinarily remedial in nature."'), quoting Stale v. Cook (1998), 83 Ohio St.3d 404, 411, 700

N.E.2d 570; Van Fossen, 36 Ohio St.3d at 108, 522 N.E.2d at 497 (same); State ex rel. Kilbane

v. Indus. Comm. (2001), 91 Ohio St.3d 258, 259, 2001-Ohio-34 (workers' compensation

settlement hearing provisions "were remedial in nature and may be changed or revoked by the

legislature without offending the Constitution"); Lewis v. Connor (1985), 21 Ohio St.3d 1, 3, 487

N.E.2d 285 ("`A statute undertaking to provide a rule of practice, a course of procedure or a

method of review, is in its very nature and essence a remedial statute."'), quoting Miami v.

Dayton (1915), 92 Ohio St. 215, 219, 110 N.E. 726; Sweeney v. Sweeney (10th Dist.), 2006-

Ohio-6988, at ¶30-31 (change in method for calculating attorney's fee awards in divorce actions

applied retroactively to pending cases because it was procedural).

As the Court has recognized, "[t]he General Assembly is the policy-making body in our



state." In re Brayden James, 113 Ohio St.3d 420, 2007-Ohio-2335 at ¶26. As a result, "all

legislative enactments must be afforded a strong presumption of constitutionality." Id. at ¶3,

quoting State v. Collier (1991), 62 Ohio St.3d 267, 581 N.E.2d 552. The Court must strive to

interpret legislation as constitutional, for "statutes are presumed to be constitutional unless

shown beyond a reasonable doubt to violate a constitutional provision." Beagle v. Walden

(1997), 78 Ohio St.3d 59, 61, 676 N.E.2d 506, 507. See also State v. Thompkins (1996), 75

Ohio St.3d 558, 560, 664 N.E.2d 926, 928; Williams v. Scudder (1921), 102 Ohio St. 305, 307,

131 N.E. 481, 482 ("before any legislative power, as expressed in a statute, can be held invalid, it

must appear that such power is clearly denied by some constitutional provision"). The Court

must strive to find legislation constitutional because "[t]he legislature is the primary judge of the

needs of public welfare, and this court will not nullify the decision of the legislature except in the

case of a clear violation of a state or federal constitutional provision." Beagle, 78 Ohio St.3d at

61, 676 N.E.2d at 507.

II. It is Constitutional to Apply HB 292's Definitions to Pending Cases.

As noted above, HB 292 did two fundamental things: (1) it defined and clarified existing

statutory terms that were previously undefined, and (2) it established certain prima-facie-

showing procedures.14 Both aspects may be applied to pending cases.

Insofar as HB 292 defined the previously undefined, it is remedial and may be applied

retrospectively. Since 1980, when the Ohio legislature amended R.C. 2305.10 to explain and

codify when a cause of action for an asbestos-related personal injury accrues under Ohio law,

14 HB 292 also addressed certain other matters, not at issue here. See R.C. 2307,941
(regarding lawsuits against premises owners); R.C. 2307.96 (adopting a "substantial factor"
causation test for proving liability of individual defendants, expressly made prospective only:
see R.C. 2307.96(C) and uncodified Section 5 of HB 292); R.C. 2307.98 (regarding corporate
veil piercing); R.C. 2505.02 (regarding appealability).



Ohio's statutory law has provided that "a cause of action for bodily injury caused by exposure to

asbestos. .. arises upon the date on which the plaintiff is informed by competent medical

authority [or should know] that the plaintiff has been injured by such exposure." R.C.

2305.10(B)(5) (emphasis added). These statutory terms must have meaning. 15 But the terms

were not expressly defined by the statute, and this Court has not discussed what they mean in the

context of R.C. 2305.10. The Ohio legislature was therefore free to clarify its prior legislation by

defining these terms (unlike Hearing v. Wylie and Van Fossen v. Babcock & Wilcox Co., where

this Court had previously defined a term, and the legislature was held unable to redefine it

retroactively).

A. RB 292's Definitions.

HB 292 expressly defines and clarifies the terms that were undefined in the 1980 accrual

statute, R.C. 2305.10(B)(5). It does so with a series of linked definitions, beginning with "bodily

injury caused by exposure to asbestos." First, HB 292 provides that "[f]or purposes of section

2305.10 ...`bodily injury caused by exposure to asbestos' means physical impairment of the

exposed person, to which the person's exposure to asbestos is a substantial contributing factor."

R.C. 2307.92(A) (emphasis added). Next, "substantial contributing factor" is defined as

requiring both that asbestos exposure was the predominant cause of the physical impairment, and

that a "competent medical authority has determined ... that without the asbestos exposures the

physical impairment of the exposed person would not have occurred." R.C. 2307.91(FF)

15 See State v. Wilson (1977), 77 Ohio St.3d 334, 336, 673 N.E.2d 1347, 1349 ("It is a
basic tenet of statutory construction that the General Assembly is not presumed to do a vain or
useless thing, and when language is inserted in a statute it is inserted to accomplish some definite
purpose."); Taber v. Ohio Dept. of Human Servs. (10th Dist. 1998), 125 Ohio App.3d 742,
747, 709 N.E.2d 574, 577 ("It is presumed that the entire statute in intended to have effect and
meaning.").



(emphasis added). Finally, "competent medical authority" is defined as a medical professional

with a specified relevant specialty, who is a treating doctor with a doctor-patient relationship

with the claimant, who has not relied on certain kinds of materials (characteristic of mass

screenings), and whose practice is not dominated by litigation consulting. R.C. 2307.91(Z).

This chain of definitions, expressly linked to the accrual statute, therefore provides that accrual

of an asbestos claim occurs only if a "competent medical authority" avers that asbestos was a

"substantial contributing factor" in causing a "bodily injury."16

B. The New Definitions Clarify Existing but Previously Undetined Law.

1. The Fourth District's Analysis was Erroneous.

The plaintiff argued, and the Appellate Court below agreed, that these definitions cannot

constitutionally be applied to pending cases, on the ground that they would impair "vested

rights." The court focused in particular on the term "competent medical authority." It stated,

R.C. 2305.10 does not define "competent medical authority." In
the absence of a statutory definition, that meaning is supplied by
common usage and common law....[N]o definition exists in the
case law and thus, H.B. 292 requires medical experts "to `jump
additional hurdles' before they are permitted to walk into court."

...[A]pplying [HB 292] to appellants' cause of action would
remove their potentially viable, common law cause of action by
imposing a new, more difficult statutory standard upon their ability
to maintain the asbestos-related claims. The statute requires a
plaintiff filing certain asbestos-related claims to present
"competent medical authority" to establish a prima facie case. The
statute specifically defines "competent medical authority" and
places limits on who qualifies as "competent medical authority."
Previously, no Ohio court had placed such restrictions on what
constituted competent medical authority. Instead, courts generally
accepted medical authority that complied with the Rules of

16 HB 292 contains many other definitions, for terms such as "asbestos," "asbestos
claim," "exposed person," "tort action," "physical impairment," and many other terms used in
the statute.



Evidence. This represents a change in the law, not simply a
change in procedure or in the remedy provided. Therefore, the
change is substantive and applying R.C. Chapter 2307 to
appellants' asbestos-related claims would be unconstitutional.

Ackison, 2006 WL 3861073 at *8, 2006-Ohio-7099 at ¶25-26.

This analysis is at war with itself. First, the court concluded that HB 292 changed the

"common law" (to which plaintiffs assertedly had a vested right), even as it acknowledged that

"no definition exists in the case law" for the disputed term. But if "no definition exists in the

definitional vacuum that the legislature was free to clarify. Plaintiffs can have no "vested right"

to the absence of any definition.

Second, the court asserted that before HB 292, "courts generally accepted medical

authority that complied with the Rules of Evidence." Id.; see also id., 2006 WL 3861073 at *9,

2006-Ohio-7099 at ¶28 ("Before the legislation's effective date, . . . whether a plaintiff presented

`competent medical authority' generally was determined by examining the rules of evidence. By

purporting to change the definition of `competent medical authority' ... the legislation effects a

substantive change in the meaning of that phrase."). But if defining "competent medical

authority" is an evidentiary rule, then it is procedural, not substantive, and may be changed

retrospectively. See, e.g., Denicola v. Providence Hospital (1979), 57 Ohio St.2d 115, 117-18,

387 N.E.2d 231, 233 (change in law concerning competency of witness was "procedural and not

substantive," and properly applied "to any proceeding conducted after the adoption of [the]

law").

Third, the court's statement that HB 292 would require plaintiffs and their experts to

"jump additional hurdles" and would "impos[e] a new, more difficult statutory standard upon

their ability to maintain the[ir] asbestos-related claims" (Ackison, 2006 WL 3861073 at *8, 2006-



Ohio-7099 at ¶25-26) assumes that before HB 292 there was a defined body of law setting lower

hurdles and a more lenient standard. This premise was mistaken. As the court itself

acknowledged, no case-law definition of the term "competent medical authority" existed before

HB 292: case law defined no hurdles at all. At most, in the absence of specific definitions,

lower courts simply allowed claims to proceed, without any gatekeeping. But lower courts'

lenience in allowing even poor claims to proceed in the face of this lack of definition does not

mean that the plaintiffs had a vested right to that lenience. To contend that plaintiffs had a

vested right to an open gate - simply by virtue of having filed a complaint before HB 292 was

enacted - is startling, especially in light of the General Assembly's unchallenged finding that

most asbestos complaints are by claimants who are "not sick." It cannot be true that someone

who is not sick, or is not sick from exposure to asbestos, has a vested right to sue for "bodily

injury caused by exposure to asbestos," just because of lower courts' past lenience in the absence

of definitive guidance from the legislature or this Court.

Indeed, if there were any guidance from this Court, it was that "injury" requires

something more than an assertion of exposure to asbestos. See O'Stricker v. Jim Walter Corp.

(1983), 4 Ohio St.3d 84, 87, 447 N.E.2d 727, 730 (under predecessor of R.C. 2305.10(B)(5), "a

cause of action does not arise until actual injury or damage ensues;" "bodily injury does not

occur contemporaneously with exposure").17 The Court's decisions were suggestive that "bodily

17 Other decisions of this Court also suggest that concrete injury, beyond exposure, is
required before any claim accrues. See, e.g., Liddell v. SCA Servs. of Ohio, Inc. (1994), 70 Ohio
St.3d 6, 13, 635 N.E.2d 1233, 1239 (plaintiff exposed to toxic gas in 1981 could sue after injury
resulted in 1987; "had [he] attempted to bring a cause of action for negligence in 1981, any
specification of damages [would have been] speculative"); Burgess v. Eli Lilly & Co. (1993), 66
Ohio St.3d 59, 62, 609 N.E.2d 140, 142-43 (DES-exposed plaintiffs may not sue for potential
injury, nor assert a claim until injury occurs; filing prematurely based only on exposure would
violate Rule 11).

(. . . continued)

-27-



injury" required something more than "exposure," but the Court never expressly interpreted the

term "bodily injury" as used in R.C. 2305.10. In the absence of an interpretation by this Court of

R.C. 2305.10's terms, the legislature was free to clarify their meaning by adding the express

definitions in HB 292 (unlike Hearing v. Wylie, 173 Ohio St. at 223-24, 180 N.E.2d at 922-23,

and Van Fossen v. Babcock & Wilcox Co. 36 Ohio St.3d at 109, 522 N.E.2d at 498, where the

legislature was held unable to retroactively redefine a term this Court had previously defined).

c ana-T';,-se deeisions are eonsisfent with the lnw in othPrjurisdict;nn that 1 intiff may not
assert a claim based on exposure, when no manifest impairment has yet occurred (or may ever
occur). See, e.g., Metro-North Commuter R.R. v. Buckley (1997), 521 U.S. 424, 432 ("with only
a few exceptions, common-law courts have denied recovery to those who ... are disease and
symptom free") (collecting cases). Metro-North denied FELA recovery for emotional distress to
a plaintiff with admittedly massive asbestos exposure, because

the physical contact at issue here - a simple (though extensive)
contact with a carcinogenic substance - does not seem to offer
much help in separating valid from invalid ... claims. That is
because contacts, even extensive contacts, with serious
carcinogens are common....[H]ow can one determine from the
external circumstance of exposure whether, or when, a claimed
strong emotional reaction to an increased mortality risk (say, from
23% to 28%) is reasonable and genuine, rather than overstated -
particularly when the relevant statistics themselves are
controversial and uncertain (as is usually the case), and particularly
since neither those exposed nor judges or juries are experts in
statistics? The evaluation problem seems a serious one.

The large number of those exposed and the uncertainties that may
surround recovery also suggest ... the problem of "unlimited and
unpredictable liability."

It would not be easy to redefine "physical impact" in terms of a
rule that turned on, say, the "massive, lengthy, [or] tangible" nature
of a contact that amounted to an exposure, whether to
contaminated water, or to germ-laden air, or to carcinogen-
containing substances, such as insulation dust containing asbestos.

Id. at 434-37.



The court below also doubted whether HB 292's definition of "competent medical

authority" even applies to the accrual statute, R.C. 2305.10(B)(5). See Ackison, 2006 WL

3861073 at *9 n.5, 2006-Ohio-7099 at ¶28 n.5 ("We also question whether H.B. 292's definition

of `competent medical authority' applies to R.C. 2305.10. The definition itself states that

`competent medical authority' means a medical doctor who is providing a diagnosis for purposes

of establishing a prima facie case under R.C. 2307.92; it does not state that it means a medical

doctor who is providing a diagnosis for purposes of determining whether a claim accrued under

R.C. 2305.10."). But there is no question that by defining this term in HB 292, the legislature

was clarifying R.C. 2305.10(B)(5). As discussed above, HB 292's definitions expressly apply to

the accrual statute, R.C. 2305.10, defining its previously-undefined terms. They begin with a

definition of "bodily injury caused by exposure to asbestos" that is expressly "[fJor purposes of

section 2305.10." This first definition turns on other terms, which are also defined, and the chain

of definitions includes "competent medical authority."

Indeed, the phrase "competent medical authority" cannot mean one thing in R.C. 2305.10

and something else in R.C. 2307.91 et seq. That would be not just exceptionally odd, but

contrary to Ohio's rules of statutory construction. The first chapter of Ohio's Revised Code,

prescribing rules of statutory construction, specifically provides that when a phrase is given a

particular meaning by legislative definition, it must be so construed. See R.C. 1.42 ("Words and

phrases shall be read in context and construed according to the rules of grammar and common

usage. Words and phrases that have acquired a technical or particular meaning, whether by

legislative definition or otherwise, shall be construed accordingly.").

2. The Twelfth District's Analysis was Correct.

The first Ohio appellate court to consider whether HB 292's definitions may be applied to

pending claims was Wilson v. AC&S, Inc., 169 Ohio App.3d 720, 864 N.E.2d 682, 2006-Ohio-
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6704. It answered "yes," in an analysis that is thorough, powerful, and persuasive. Among other

things, it stated:

Prior to September 2, 2004, the General Assembly had never
defined the terms "bodily injury caused by exposure to asbestos"
or "competent medical authority."

H.B. 292 defines at least one phrase not previously defined by
either the General Assembly or the Ohio Supreme Court, namely,
"competent medical authority."

"[B]odily injury caused by exposure to asbestos" is defined, for
purposes of R.C. 2305.10 and R.C. 2307.92 to 2307.95, as
"physical impairment of the exposed person, to which the person's
exposure to asbestos is a substantial contributing factor."
"Substantial contributing factor," in turn, is defined to mean that
"[e]xposure to asbestos is the predominate cause of the physical
impairment alleged in the asbestos claim[,]" and that "[a]
competent medical authority has determined with a reasonable
degree of medical certainty that without the asbestos exposures the
physical impairment of the exposed person would not have
occurred." R.C. 2307.91(FF)(1) and (2) ).

Appellee argues that retroactive application of the provisions of
H.B. 292 will unconstitutionally impair Mr. Wilson's "vested right
in his cause of action." We disagree with this argument....

... R.C. 2307.91(Z) defines the term "competent medical
authority" .... Appellee cites the new definition of this term to
demonstrate that her vested right in her accrued cause of action has
been unconstitutionally impaired.

However, because this statute "pertains to the competency of a
witness to testify * * * it is of a remedial or procedural [rather than
substantive] nature." ... Since the provision is procedural or
remedial rather than substantive, it does not offend the Ohio
Constitution.. . .

[Appellee argues] that H.B. 292 should not be applied to cases that
were pending on the date the statute became effective, because the
new statute requires plaintiffs who bring an asbestos claim "to
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meet an evidentiary threshold that extends above and beyond the
common law standard-the standard that existed at the time [Mr.
Wilson] filed his claim."... We find this reasoning unpersuasive.

While a vested right may be created by the common law, ... it is
well settled that "there is no property or vested right in any of the
rules of the common law, as guides of conduct, and they may be
added to or repealed by legislative authority." ...

Furthermore, as the Ohio Attorney General has pointed out in his
amicus curiae brief, "[i]t is difficult to maintain * * * that someone
has a vested right to a standard that is not the law of the entire
State, and is certainly not binding on other appellate districts
aere

In light of the foregoing, we conclude that appellee has failed to
demonstrate that the retroactive application of H.B. 292 will
deprive or diminish any vested right held by her or her late
husband.. . .

The term "accrued substantive rights" has often been used
synonymously with the term "vested rights." ...

Prior to H.B. 292, neither the General Assembly nor the Ohio
Supreme Court had defined the phrase ["competent medical
authority"], and, therefore, it was appropriate for the General
Assembly to define that phrase. Additionally, defining the term
"competent medical authority" is clearly a procedural, rather than
substantive, act. See Denicola [v. Providence Hospital (1979)], 57
Ohio St.2d [115,1117....

The relevant provisions of H.B. 292 remedially changed the law in
this state by clarifying the meaning of ambiguous phrases like
"bodily injury caused by exposure to asbestos" and "competent
medical authority." The ambiguity in these phrases resulted in an
extraordinary volume of cases that strain the courts in this state and
threatens to overwhelm our judicial system.... Thus, the remedial
legislation in the relevant provisions of H.B. 292 serves to avoid a
multiplicity of suits and the accumulation of costs, and promotes
"the interests of all parties."

Burgett v. Norris (1874), 25 Ohio St. 308, [355-56] ... recognized
that curative acts are a valid form of retrospective, remedial
legislation when it held that `[i]n the exercise of its plenary
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powers, the legislature * * * could cure and render valid, by
remedial retrospective statutes, that which it could have authorized
in the first instance.' . . .

By enacting the disputed provisions of H.B. 292, the General
Assembly was curing and rendering valid, by a remedial
retrospective statute, that which it could have authorized in the first
instance.... Specifically, the relevant provisions of H.B. 292
clarify the meaning of such potentially ambiguous phrases as
"competent medical authority" and "bodily injury caused by
exposure to asbestos."

As we have indicated, the ambiguity of those phrases has produced

threatens to overwhelm the judicial system in this state....

To resolve this problem, the General Assembly saw fit to enact
more precise definitions of ambiguous terms like "competent
medical authority" and "bodily injury caused by exposure to
asbestos" to ensure that only those parties who actually have been
harrned by exposure to asbestos receive compensation for their
injuries. Thus, as the Ohio Constitution and Burgett expressly
permit, the relevant provisions of H.B. 292 cure an omission,
defect, or error in the proceedings involving asbestos personal
injury litigation in this state.

Id. at ¶17, 51-52, 56, 75, 78-82, 84, 86, 105, 123, 125-27 (citations omitted). See also Stahlheber

v. Lac d'Amiante du Quebec, Ltee (Ohio App. 12th Dist.), 2006 WL 3833888, 2006-Ohio-7034

(same); Staley v. AC&S, Inc. (Ohio App. 12th Dist.), 2006 WL 3833883, 2006-Ohio-7033

(same).

3. The Other Cited Decisions Change Nothing.

The court below cited two Ohio trial court decisions from Cuyahoga Co., In Re Special

Docket No. 73958 (Cuyahoga C.P., Jan. 6, 2006) and Thornton v. A-Best Products (Cuyahoga

C.P., Nos. CV-99-395724 etc., Jan. 10, 2005), as "conclud[ing] that H.B. 292 constitutes

unconstitutional retroactive legislation when applied to cases pending before the legislation's

effective date." Ackfson, 2006 WL 3861073 at *7, 2006-Ohio-7099 at ¶23. Like the appellate

court decision here, however, these trial court decisions rested on the erroneous premise that a
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"common law standard" fleshed out the meaning of R.C. 2305.10(B)(5), and was displaced by

HB 292.

These decisions suggested that prior cases had established, as a definitive common law

standard creating vested rights, that a plaintiff states an asbestos claim if "asbestos had caused an

alteration of the lining of the lung," even without any impairment. Id. at * 7& n.4, 2006-Ohio-

7099 at ¶23 & n.4. That suggestion is not correct.

Before the enactment of HB 292, two lower courts (cited by the Cuyahoga decisions and

in turn by the court below) had discussed similar concepts, but did not discuss R.C. 2305.10. In

the first, Verbryke v. Owens-Corning Fiberglas Corp. (6th Dist. 1992), 84 Ohio App.3d 388, 616

N.E.2d 1162, the court did not discuss accrual or cite R.C. 2305.10, but construed the

Restatement (Second) of Torts, which did not use the term "bodily injury." The plaintiff claimed

he had pleural plaques (benign thickening of the membrane surrounding the lungs18) caused by

asbestos exposure, but no resulting impairment. The court stated that under the Restatement

(Second) of Torts §§ 388 and 402A, a plaintiff may assert a claim for "physical harm," and that

sections 7 and 15 of the Restatement define the subspecies of "bodily harm" as "physical

impairment," which may include "an alteration to the structure of the body even though no other

harm is caused." The court concluded that a jury should be allowed to determine the extent to

which the plaintiff's asymptomatic pleural plaques harmed him. Id. at 394-96, 616 N.E.2d at

18 Pleural thickening or plaque (when caused by asbestos; there are many other causes
too) is a marker of asbestos exposure. Ordinarily it causes no symptoms or impairment of any
bodily function, and has no medical significance. Nor does it physically progress into any other
condition, such as asbestosis or cancer. When caused by asbestos, it simply confirms the
asbestos exposure. Any risk of asbestosis or cancer results from the asbestos exposure and not
from the pleural thickening. To sue for asymptomatic pleural thickening would therefore be the
same as suing for exposure without injury. This Court's decisions in O'Stricker, Liddell, and
Burgess suggest that this would be improper.



1166-67. In doing so, Verbryke rejected the analyses of other courts, including a Maryland court

that had construed the same Restatement sections the opposite way,19 and Hawaii and Arizona

courts that similarly concluded a plaintiff has no claim for asbestos-related injuries based on

pleural plaques with no functional impairment (purportedly distinguished by Verbryke on the

ground that the other States "required bodily injury" - though of course Ohio also so required,

in R.C. 2305.10(B)(5)). Id. at 393-94, 616 N.E.2d at 1165-66.

In the second lower court decision, In re Cuyahoga County Asbestos Cases (8th Dist.

1998), 127 Ohio App.3d 358, 364, 713 N.E.2d 20, 24, the court also did not discuss or cite R.C.

2305.10, but held that plaintiffs with asymptomatic pleural plaques could place their claims on a

Voluntary Registry for Unimpaired Asbestos Claims, relying on Verbryke for the idea that

"pleural plaque, which is an alteration to the lining of the lung, constitutes physical harm."

These lower court decisions did not constitute the "common law" of Ohio regarding R.C.

2305.10. As noted, neither case addressed the "bodily injury" requirement of R.C. 2305.10, but

only the Restatement; they disagreed with other courts' interpretation of the Restatement; and

they distinguished the law of other States as "requir[ing] bodily injury" (overlooking that Ohio's

statute did too). But even if they had addressed R.C. 2305.10, these lower court decisions could

not constitute a definitive statement of Ohio's common law, for other lower courts could reach

different conclusions (like the decisions in other states), none of which would be authoritative

19 Restatement (Second) of Torts § 15 ("What Constitutes Bodily Harm") states that
"Bodily harm is any physical impairment of the condition of another's body, or physical pain or
illness," and Comment a states that "There is an impairment of the physical condition of
another's body if the structure or function of any part of the other's body is altered to any extent
even though the alteration causes no other harm." The Maryland court held that asymptomatic
pleural thickening did not constitute "bodily harm" under these guidelines because there was no
impairment or functional change. Owens-Illinois, Inc. v. Armstrong (1991), 87 Md. App. 699,
591 A.2d 544, reversed on other grounds (1992), 326 Md. 107, 604 A.2d 47.



until such time as the Ohio Supreme Court issued a definitive construction. See Wilson v.

AC&S, Inc., 169 Ohio App.3d 720, 738, 864 N.E.2d 682, 696, 2006-Ohio-6704 at ¶82 (quoting

the Amicus Curiae Attorney General's observation that one cannot have "`a vested right to a

standard that is not the law of the entire State, and is certainly not binding on other appellate

districts across the State"').

III. It is Constitutional to Apply HB 292's New Procedures to Pending Cases.

In addition to defining previously-undefined terms, HB 292 also establishes a new

procedure. The procedure requires plaintiffs who assert asbestos claims to make a prima facie

showing of a colorable claim, early in the case, and requires courts to scrutinize the showings

and administratively dismiss without prejudice those that fall short. If and when the plaintiffs

can make a prima facie showing, they may return.

If the legislature had not created the prima-facie-showing procedure, but only defined the

previously-undefined terms of the accrual statute, the courts still would have the power to

dismiss complaints that fall short of the accrual statute's standards. If an asserted claim does not

meet the terms of the accrual statute - e.g., if no "competent medical authority" (as now

defined) verifies that the plaintiff has a "bodily injury" (as now defined) that was "caused by

exposure to asbestos" (as now defined) - then no claim has accrued and the complaint is subject

to outright dismissal. See, e.g., Goodyear Tire & Rubber Co. v. Brocker (Ohio App. 7th Dist.),

1999 WL 476078 at *4-5 (affirming Civ. R. 12(B)(6) dismissal of claim that had "yet to

accrue").

But the prima facie showing procedure creates an automatic occasion for this kind of

scrutiny to occur, which serves the legislature's goal to relieve Ohio's congested dockets by

setting aside the great numbers of insufficient claims. The procedure also benefits plaintiffs who

might otherwise be subject to outright dismissal, for administrative dismissal allows plaintiffs to
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return if and when they do develop a colorable claim, without incurring another filing fee and

without any risk of being time-barred.

The court below suggested that the prima facie procedure is itself unconstitutionally

retroactive, because "[b]efore the legislation, a plaintiff was not required to set forth a prima-

facie case." Ackison, 2006 WL 3861073 at *9, 2006-Ohio-7099 at ¶28. This suggestion is

wrong. The prima facie showing procedure is a procedure, and, as discussed in Section I above,

laws that relate to procedures are by definition remedial and not substantive. See, e.g., State v.

Walls, 96 Ohio St.3d 437, 443, 775 N.E.2d 829, 838, 2002-Ohio-5059 at ¶17. Even courts that

have found HB 292's definitions impermissibly retroactive have found that the prima facie

showing procedure is procedural and constitutionally permissible. See, e.g., Aldridge v. AC&S,

Inc. (Butler C.P. No. CV2001-12-2936, June 9, 2006) ("The Court further finds that the prima

facie proceeding required by R.C. 2307.92 is procedural and may be applied retroactively in

cases pending prior to September 4, 2004, the effective date of H.B. 292."). There is no basis to

hold that plaintiffs whose claims were pending on HB 292's effective date are constitutionally

exempt from the prima facie showing procedure.

IV. The Plaintiff Has Not Shown a Colorable Claim.

The issue before the Court is the narrow one whether HB 292 may constitutionally be

applied to cases pending when the statute came into effect, and not how the present plaintiff

would fare under HB 292. But the purposes underlying HB 292, which prompted the legislature

to act, are well illustrated by this case. The problem the legislature studied and addressed was an

influx of "asbestos" claims lacking reasonable basis, and the present claim is such a case.

The plaintiff submitted four documents as a prima facie showing in 2005 (two dated 2000

and two dated 2003). It appears that when this case was first filed in 2001, the only bases were a

mass screening x-ray read by Dr. Altmeyer in September 2000, and Mr. Ackison's boilerplate
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exposure affidavit of the same date. Record No. 115, Exs. B-C (01 Supp. 84-87). Dr. Altmeyer

is a prolific screener. As Professor Brickman recently wrote,

The reliance on a comparative handful of B Readers and
diagnosing doctors is a defining characteristic of the
entrepreneurial model.... The Manville Personal Injury Trust ...
recently reported that as of August 30, 2005, it had received
691,910 claims, of which 499,766 included the name of a
physician. The fifteen physicians whom the Trust has most
frequently identified as the "primary physician" providing medical
reports in support of claims, accounted for 200,107 or 40% of the
499,766 claims.

On the Applicability of the Silica MDL Proceeding to Asbestos Litigation, 12 Conn. Ins. L.J. at

39. Dr. Altmeyer is among the top fifteen screeners. Id. at 40. He is based in West Virginia, but

reads x-rays of workers all over the country. His ILO forms state that he is not a board-certified

radiologist, nor even a board-eligible radiologist. Record No. 115, Ex. B (OI Supp. 84-85). He

has elsewhere admitted that he has no doctor-patient relationship with the workers whose x-rays

he reads, and that he reads screening x-rays in volume - far from Ohio's requirements that x-

rays be administered only upon a prescription by an Ohio-licensed doctor and under the direction

of a licensed professional20

20 Ohio law limits the use of x-rays to producing medical diagnoses by licensed
physicians: "No person shall permit or arrange for the intentional irradiation of a human being
except for the purpose of dental, veterinary or medical diagnosis and as authorized by a licensed
practitioner within his or her scope of practice." Ohio Admin. Code § 3701:1-66-02 (8). It is
illegal to x-ray a person in Ohio unless "a licensed practitioner of the healing arts shall direct or
order that application of radiation." Ohio Admin. Code § 3691-38-04. "Any person proposing
to conduct a self-referral screening program using radiation-generating equipment shall not
initiate such a program without prior approval of the Department." Ohio Admin. Code § 3701:1-

66-02 (c).

Ohio also requires a physician to supervise the administration of x-rays taken in the state
by, at a minimum, being "readily available for purposes of consulting with and directing the
[radiographer] while performing the procedures." R.C. 4773.06(B). If the x-ray machine
operator is not licensed by the state under Chapter 4723 of the Revised Code, the doctor must
"be present at the location where the operator is performing radiologic procedures for purposes

(. . . continued)
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But in the present case, even Dr. Altmeyer did not find appreciable x-ray abnormality.

His ILO report for Mr. Ackison noted lung profusion of 0/1 (i.e., normal), the appearance of

small circumscribed pleural plaques that may have had any of numerous causes, and not even a

mention of asbestos. Record No. 115, Ex. B(OI Supp. 84-85)

Nor did the plaintiff even proffer competent evidence of asbestos exposure. Mr.

Ackison's affidavit (Record No. 115, Ex. C(OI Supp. 86-87)) did not do so. It showed that he

was not an asbestos worker, but a steelworker at a plant where asbestos-containing products may

have been used. The form affidavit (containing a formulaic recitation that he "worked with or in

the vicinity of asbestos containing products" and that "cutting, handling and application" of the

products "produced visible dust") lacks evidentiary value because it does not state that it was

based on personal knowledge or that the affiant was competent to testify about the content of

products used at his workplace. See Civ. R. 56(E) (personal knowledge requirement); Wall v.

Firelands Radiology, Inc. (6th Dist. 1995), 106 Ohio App. 3d 313, 335 ("personal knowledge"

cannot depend on outside information or hearsay; affidavit must aver or show personal

knowledge specifically); Cassels v. Dayton City School Dist. Bd. ofEduc. (1994), 69 Ohio St. 3d

217, 224 (affidavits without personal knowledge indication should have been excluded). Indeed,

lay testimony regarding the chemical composition of a product is generally inadmissible under

Ohio R. Evid. 701. E.g., McGuire v. Mayjield (Ohio App. 3d Dist. 1991), 1991 WL 261831 at

*6 (testimony of co-workers regarding plaintiff's exposure to asbestos was inadmissible because

it was not based on witnesses' perceptions).

of consulting with and directing the operator while performing the procedures." R.C.
4773.06(A). General x-ray machine operators may perform "only standard, diagnostic radiologic
procedures." Such procedures "do not include ... the use of radiation-generating equipment for
mobile imaging" (i.e., litigation screening x-ray vans). Ohio Admin. Code § 3701-72-04(c);
§ 3701-72-01 (emphasis added).



Nor do the two additional records submitted as the plaintiff s prima facie showing (an

upper GI scan dated May 2003 and the death certificate dated September 2003, Record No. 115,

Exs. A, D(OI Supp. 81-83, 88-89)) even suggest injury caused by asbestos. The GI scan

diagnosed distal esophageal cancer, with no mention of asbestos, much less a suggestion of

asbestos causation. Nor does the death certificate - which lists the causes of death as heart

disease (congestive heart failure and aortic stenosis) and other significant conditions as type 2

diabetes and esophageal mass - either mention asbestos or suggest it as a cause.

By any standard, the plaintiff failed to make a prima facie showing of "bodily injury

caused by asbestos."

Conclusion

HB 292 was enacted in response to Ohio's asbestos litigation crisis. The legislature's

prior asbestos-accrual statute, which tied accrual of a claim to "bodily injury," "competent

medical authority," and "asbestos causation," did not control the flood of filings, because these

terms were undefined and carried no practical weight. In HB 292, the legislature adopted

detailed definitions that remedied the definitional vacuum, as well as a procedure requiring

plaintiffs to show the prima facie basis of their claims, or else come back if and when they can.

These provisions may be applied to cases that were pending when HB 292 took effect, and are

not unconstitutionally retroactive. The legislature was free to adopt the definitions and apply

them to pending cases, because the definitions did not override any existing law creating vested

rights, but rather remedially filled a void. The legislature was free to adopt the prima-facie-

showing procedure and apply it to pending cases, because it was procedural and not substantive.

For all of these reasons, Owens-Illinois respectfully requests that the Court hold that it is

constitutional to apply HB 292 to cases that were pending when it came into effect.
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IN THE COURT OF APPEALS OF OHIO
FOURTH APPELLATE DISTRICT

LAWRENCE COUNTY

!. n

LINDA ACKISON, as Administratrix
of the Estate of Danny
Ackison,

Plaintiff-Appellant, . Case No. 05CA46

vs.

ANCHOR PACKING CO., et al., ENTRY ON MOTION TO CERTIFY
CONFLICT

Defendants-Appellees.

Appellees' filed a Motion to Certify Conflict, pursuant to

App.R. 25, asserting that this court' s Deci.sion and Judgrr.er.t

Entry in Ackison v. Anchor Packina Co., Lawrence App. No. 05CA46,

2006-Ohio-7099, conflicts with the Twelfth District's decisions

in Wilson v. AC & S, Inc., Butler App. No. CA2006-03-056, 2006-

Ohio-6704, Staley v. AC & S, Inc., Butler App. No. CA2006-06-133,

2006-Ohio-7033, and Stahlheber v. Du Quebec, LTEE, Butler App.

No. CA2006-06-134, 2006-Ohio-7034.

Section 3(B) (4), Article IV of :ihe Ohio Constitution permits

an appellate court to certify an issue to the Ohio Supreme Court

for review and final determination when "the judges of a court of

appeals find that a judgment upon which they have agreed is in

Conflict with a judgment proncUncew upon the same question by any

other court of acaeals of the state."

In Whitelock v. Gilbane Bldg. Co. (1993), 66 Ohio St.3d 594,

596 613 N.E.23 1032, 1034, the Ohio Supreme Court clarified the

requirements that an appellate court must find before certifying

See our prior opinion for the full list of appellees.
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a judgment as being in Conflict.

"First, the certifying court must find that its
judgment is in Conflict with the judgment of a co:irt of
appeals of another district and the asse.rted Conflict
must be 'upon the same question.' Second, the alleged
Conflict musc be on a rule of law--not facts: Third,
the journal entry or opinion must clearly set forth
that rule of law which the certifying court contends is
in Conflict wich the judgment on the same question by
other district courts of appeals."

In Wilson, the Twelfch District concluded that R.C. 2307.91

-o 2307.93 did not constitute unconstitutional retroactive

legislation. Staley and 9tahlheber followed the holding in

Wilson. In Ackison, we held that the statutes, as applied to

Ackison's claims, constituted unccnst-,tutional retroactive

legislation. Our holding conflic;.s with the Twelfth Diszrict's

decisions. Therefore, we grant appellees' motion to certify

conflict. We certify the foilowir.g issue to the Ohio Supreme

Court: "Can R.C. 2307.91, 2307.92, and 2307.93 be applied to

cases already pending on September 2, 2004?"

McFarland, P.J. & Harsha, J.: Concur

MOTION GRANTED.

For the C

C.S.J:,D. RCS
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IN THE COURT OF APPEALS OF OHIO

FOURTH APPELLATE DISTRICT

LAWRENCE COUNTY

LINDA ACKISON, as Administratrix

of the Estate of Danny

Ackison,

COURT U1= F.rPti^LS

Plaintiff-Appellant, . Case No. 05CA46

vs.

ANCHOR PACKING CO., et al., DECISION AND JUDGMENT ENTRY

Defendants-Appellees.

APPEARANCES:

COUNSEL FOR APPELLANT: Richard E. Reverman and Kelly W. Thye,

1014 Vine Street, Suite 2400,

Cincinnati, Ohio 45202

COUNSEL FOR APPELLEES Robin E. Harvey and Angela M. Hayden,

GEORGIA PACIFIC': 312 Walnut Street, Suite 3200,

Cincinnati, Ohio 45202-4074

AMICUS CURIAE: Jim Petro, Ohio Attorney General, and

Holly J. Hunt, Assistant Attorney

General, 30 East Broad Street, 17`h

Floor, Columbus, Ohio 43215

CIVIL APPEAL FROM COMMON PLEAS COURT

DATE JOURNALIZED:

PER CZJRIAM.

This is an appeal from a Lawrence County Common Pleas Court

judgment in favor of Anchor Packing Company and numerous other

entities,2 defendants below and appellees herein.

1 The remaining counsel for appellees is too numerous to

list in the caption. Instead, we included them in the appendix.

2 The other defendants are: (1) Beazer East, Inc.; (2) Clark

Industrial Insulation Co.; (3) Crown Cork and Seal Company, Inc.;

(4) CSR Limited; (5) Foseco, Inc.; (6) Foster Wheeler Energy

Corporation; (7) General Refractories Company; (8) Metropolitan

Life Insurance Company; (9) Minnesota Mining and ManufactVagg
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Linda Ackison, as administratrix of the estate of Danny

Ackison, deceased, and Linda Ackison, individually, plaintiffs

below and appellants herein, raise the following assignments of

error for review:

FIRST ASSIGNMENT OF ERROR:

"THE TRIAL COURT ERRED IN RULING THAT AN
'OTHER CANCER' AND ASBESTOSIS DIAGNOSIS HAS
TO BE DIAGNOSED BY A COMPETENT MEDICAL
arrrunR n ac IcrrA u q

R.C. 2307.92, R.C. 2307.93, R.C. 2307.94, AND
THEIR PROGENY ARE UNCONSTITUTIONAL WHEN
APPLIED RETROACTIVELY."

SECOND ASSIGNMENT OF ERROR:

"THE TRIAL COURT ERRED IN FINDING THAT H.B.
292, R.C. 2307.92, R.C. 2307.93, R.C.
2307.94, AND ITS PROGENY REQUIRES PLAINTIFFS-
APPELLANTS TO MEET A PRIMA FACIE CASE FOR
BOTH AN ESOPHAGEAL CANCER AND ASBESTOSIS
CLAIM."

2

Company; (10) Ohio Valley Insulating Co., Inc.; (11) Owens-
Illinois Corporation, Inc.; (12) Rapid-American Corp.; (13) Union
Boiler Company; (14) Viacom, Inc.; (15) R.E. Kramig, Inc.; (16)
McGraw Construction Company, Inc.; (17) McGraw/Kokosing, Inc.;
(18) Frank W. Schaeffer, Inc.; (19) International Minerals and
Chemical Corporation; (20) George P. Reintjes Company; (21)
International Chemicals Company; (22) General Electric Company;
(23) Georgia PacificCorporation; (24) Uniroyal Holding, Inc.;
(25) John Crane, Inc.; (26) Amchem Products, Inc.; (27)
Certainteed Corp,; (28) Dana Corp.; (29) Maremont Corp.; (30)
Pfizer, Inc.; (31) Quigley Co., Inc.; (32) Union Carbide Chemical
and Plastics Co., Inc; (33) Garlock, Inc.; (34) A.W. Chesterton
Co.; (35) Mobile Oil Corp. aka Mobil Oil Corp.; (36) Wheeler
Protective Apparel, Inc.; (37) Ingersoll-Rand Company; (38) D.B.
Riley, Inc.; (39) Allied Corporation; (40) Lincoln Electric Co.;
(41) Wagner Electric Company; (42) Airco, Inc.; (43) Hobart
Brothers Company; (44) Asarco, Inc.; (45) Cleaver Brooks Company;
(46) Uniroyal, Inc.; (47) H.B. Fuller Co.; (48) Norton Company;
(49) Industrial Holdings Company; (50) Bigelow Litpak Company;
(51) John Doe 1 through 100.
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THIRD ASSIGNMENT OF ERROR:

"THE TRIAL COURT ERRED IN FINDING THAT R.C.
2307.92(D) SETS FORTH CERTAIN MINIMUM
REQUIREMENTS FOR BRINGING OR MAINTAINING A
TORT ACTION ALLEGING AN ASBESTOS CLAIM THAT
IS BASED UPON WRONGFUL DEATH AND THAT THESE
REQUIREMENTS APPLY NO MATTER WHAT THE
UNDERLYING DISEASE."

This case centers around appellants' ability to pursue

recovery for alleged asbestos-related injuries and whether

recently-enacted H.B. 292 governs appellants' claims. On May 5,

2004, appellants filed a multi-plaintiff, seventy-eight page

complaint against appellees alleging various asbestos-related

injuries. On September 2, 2004, H.B. 292 became effective. The

legislation requires a plaintiff "in any tort action who alleges

an asbestos claim [to] file * * * a written report and supporting

test results constituting prima-facie evidence of the exposed

person's physical impairment that meets the minimum requirements

specified in [R.C. 2307.92(B), (C), or (D)], whichever is

applicable." The statute also applies to cases that are pending

on the legislation's effective date. The statute requires

plaintiffs with cases pending before the effective day to submit,

within one hundred twenty days following the effective date,

evidence sufficient to meet the R.C. 2307.92 prima facie showing

requirement.

R.C. 2307.92 specifies three types of plaintiffs who must

establish a prima-facie showing: (1) plaintiffs alleging an

asbestos claim based on a nonmalignant condition; (2) plaintiffs

alleging an asbestos claim based upon lung cancer of an exposed

person who is a smoker; and (3) plaintiffs alleging an asbestos
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claim that is based upon a wrongful death. See R.C, 2307.92(B),

(C), and (D). The statute does not specifically require a prima-

facie showing regarding other asbestos-related claims. The

statute requires each of the foregoing types of plaintiffs to

show that a"competent medical authority" has, inter alia,

diagnosed an asbestos-related injury. R.C. 2307.91(Z) defines

"competent medical authority" as follows:

"Competent me ica aut ori means a mectical
doctor who is providing a diagnosis for purposes of
constituting prima-facie evidence of an exposed
person's physical impairment that meets the
requirements specified in (R.C. 2307.921 and who meets
the following requirements:

(1) The medical doctor is a board-certified
internist, pulmonary specialist, oncologist,
pathologist, or occupational medicine specialist.

(2) The medical doctor is actually treating or has
treated the exposed person and has or had a doctor-
patient relationship with the person.

(3) As the basis for the diagnosis, the medical
doctor has not relied, in whole or in part, on any of
the following:

(a) The reports or opinions of any doctor, clinic,
laboratory, or testing company that performed an
examination, test, or screening of the claimant's
medical condition in violation of any law, regulation,
licensing requirement, or medical code of practice of
the state in which that examination, test, or screening
was conducted;

(b) The reports or opinions of any doctor, clinic,
laboratory, or testing company that performed an
examination, test, or screening of the claimant's
medical condition that was conducted without clearly
establishing a doctor-patient relationship with the
claimant or medical personnel involved in the
examination, test, or screening process;

(c) The reports or opinions of any doctor, clinic,
laboratory,.or testing company that performed an
examination, test, or screening of the claimant's
medical condition that required the claimant to agree
to retain the legal services of the law firm sponsoring
the examination, test, or screening.

(4) The medical doctor spends not more than
twenty-five per cent of the medical doctor's
professional practice time in providing consulting or
expert services in connection with actual or potential
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tort actions, and the medical doctor's medical group,
professional corporation, clinic, or other affiliated
group earns not more than twenty per cent of its
revenue from providing those services.

In an attempt to set forth a prima facie case, appellants

stated: "Danny R. Ackinson' s [sic;] radiological report

diagnosed ulcerated distal esophagus cancer. A B-Read report

showed small opacities of profusion 0/1 in the mid and lower lung

zones bilaterally and circumscribed pleural thickening. Mr.

Ackinson also signed an affidavit wherein he testifies he has

worked with or in the vicinity of asbestos containing products

and recalls the cutting, handling and application of asbestos

containing products which produced visible dust to which he was

exposed and inhaled. Mr. Ackinson' s death certificate states

that his cause of death was congestive heart failure and aortic

stenosis. The evidence of ulcerated distal esophagus cancer in

Mr. Ackinson's throat is proof that asbestos was a substantial

contributing factor to Mr. Ackinson' s esophageal cancer

diagnosis." Appellants also asserted that applying H.B. 292 to

their cause of action would be unconstitutionally retroactive and

that it does not specifically apply to an esophageal cancer

claim.

The trial court denied appellants' "motion to prove prima

facie case under R.C. 2307 and motion for trial setting." The

court determined: (1) R.C. 2305.10 requires that for an asbestos-

' Appellants misspelled Ackison' s name throughout the
foregoing paragraph as contained in "Plaintiff Danny Ackison' s
Motion to Prove Plaintiffs' Prima Facie Case Under R.C. 2307 and
Motion for Trial Setting."
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related cause of action to accrue, a competent medical authority

must inform the plaintiff that his injury is related to asbestos

exposure; (2) R.C. 2307.92(D) sets forth certain minimum

requirements for bringing or maintaining a tort action alleging

an asbestos claim that is based upon a wrongful death and they

apply no matter what plaintiff alleges is the underlying disease;

(3) R.C. 2307.92(B) sets forth minimum requirements for

maintaining a tort action alleging an asbestos claim based on a

non-malignant condition; (4) R.C. 2307.93 (A) (3) (a) provides that

the provisions apply to claims that arose before the effective

date of the law unless the court finds that a substantive right

of the party has been impaired and that it violates Section 28,

Article II of the Ohio Constitution; (5) appellant failed to meet

the criteria for maintaining a wrongful death claim under R.C.

2307.92(D)-she failed to present evidence that the decedent's

death would not have occurred without asbestos exposure; (7)

appellant failed to meet the criteria for maintaining an injury

claim for a non-malignant condition under R.C. 2307.92(B)-she

failed to present evidence that the decedent was diagnosed by a

competent medical authority with at least a Class 2 respiratory

impairment and asbestosis or diffuse pleural thickening and that

the asbestosis or diffuse pleural thickening is a substantial

contributing factor to the decedent's physical impairment; (8)

R.C. 2307.92 does not set forth specific criteria for maintaining

an asbestos claim for esophageal cancer, but in order for a cause

of action to accrue based upon bodily injury caused by asbestos

exposure, a plaintiff must have been informed by competent
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medical authority that he has an asbestos related injury under

R.C. 2305.10; appellant did not present such evidence and a cause

of action for esophageal cancer has yet to accrue; and (9) the

statute does not impair appellant's substantive rights; instead,

the statutes define previously undefined terms. Thus, the court

administratively dismissed appellants' claims.

This appeal followed.

I

In their first assignment of error, appellants assert that

the trial court erred by failing to find the asbestos-related

claim legislation unconstitutional because the legislation

retroactively changes the standard for bringing a claim.

Appellants further contend that the trial court improperly

concluded that a"competent medical authority," as H.B. 292

defines that term, must diagnose the asbestos-related claims for

the claims to accrue under R.C. 2305.10.

Appellees contend that the legislation is not

unconstitutionally retroactive. Rather, they argue that the

statutes are remedial and merely define and clarify terms used in

earlier legislative enactments. Appellees further assert that

R.C. 2307.93 (A) (3) (a) , the "savings clause,' prevents the

legislation from being declared unconstitutionally retroactive.

The "savings clause" provides that the legislation does not apply

to a pending case if its application would unconstitutionally

impair a claimant's vested rights in a particular case.

Initially, we state our agreement with appellees that the

legislation itself is not unconstitutionally retroactive. R.C.
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2307.93(A)(3)(a) provides:

For any cause of action that arises before the
effective date of this section, the provisions set
forth in divisions (B), (C), and (D) of [R.C. 2307.92)
are to be applied unless the court that has
jurisdiction over the case finds both of the following:

(i) A substantive right of the party has been
impaired.

(ii) That impairment is otherwise in violation of
Section 28 of Article II, Ohio Constitution.

Thus, because the legislation itself prohibits its application if

it would resu in uncons itutiona retroactivity, the

legislation could not be declared unconstitutionally retroactive.

The legislature has left it open for courts to decide, on a case-

by-case basis, whether its application to cases prior to the

legislation's effective date would be unconstitutionally

retroactive. Therefore, we limit our review to whether applying

the legislation to appellant's case would be unconstitutionally

retroactive.

"'Retroactive laws and retrospective application
of laws have received the near universal distrust of
civilizations.' Van Fossen v. Babcock & Wilcox Co.
(1988), 36 Ohio St.3d 100, 104, 522 N.E.2d 489; see,
also, Landaraf v. USI Film Products (1994), 511 U.S.
244, 265, 114 S.Ct. 1483, 128 L.Ed.2d 229 (noting that
'the presumption against retroactive legislation is
deeply rooted in our jurisprudence, and embodies a
legal doctrine centuries older than our Republic'). In
recognition of the 'possibility of the unjustness of
retroactive legislation,' Van Fossen, 36 Ohio St.3d at
104, 522 N.E.2d 489, Section 28, Article II of the Ohio
Constitution provides that the General Assembly 'shall
have no power to pass retroactive laws.'"

State v. Walls, 96 Ohio St.3d 437, 2002-Ohio-5059, 775 N.E.2d

829, at ¶9.

The Ohio Supreme Court has interpreted Section 28, Article

II of the Ohio Constitution to mean that the Ohio General
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Assembly may not pass retroactive, substantive laws. See Smith

v. Smith, 109 Ohio St.3d 285, 2006-Ohio-2419, 847 N.E.2d 414, at

¶6; Bielat v. Bielat (2000), 87 Ohio St.3d 350, 352-353, 721

N.E.2d 28; State ex rel. Slaughter v. Indus. Comm. (1937), 132

Ohio St. 537, 542, 9 N.E.2d 505 (stating that the prohibition

against retroactive laws 'has reference only to laws which create

and define substantive rights, and has no reference to remedial

legislation"). Generally,.a substantive statute is one that

"impairs vested rights, affects an accrued substantive right, or

imposes new or additional burdens, duties, obligations, or

liabilities as to a past transaction." Bielat, 87 Ohio St.3d at

354. In contrast, retroactive, remedial laws do not violate

Section 28, Article II of the Ohio Constitution. State v. Cook

(1998), 83 Ohio St.3d 404, 411, 700 N.E.2d 570; Van Fossen, 36

Ohio St.3d at 107. "[R]emedial laws are those affecting only the

remedy provided, and include laws that merely substitute a new or

more appropriate remedy for the enforcement of an existing

right." State v. Cook (1998), 83 Ohio St.3d 404, 411, 700 N.E.2d

570, citing Van Fossen v. Babcock & Wilson Co. (1988), 36 Ohio

St.3d 100, 107, 522 N.E.2d 489.

Thus, to determine whether a law is unconstitutionally

retroactive, a court must employ a two-part analysis: (1) a court

must evaluate whether the General Assembly intended the statute

to apply retroactively; and (2) the court must determine whether

the statute is remedial or substantive.

In Walls, the court explained the first part of the

analysis:
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'Because R.C. 1.48 establishes a presumption that
statutes operate prospectively only, '[t]he issue of
whether a statute may constitutionally be applied
retrospectively does not arise unless there has been a
prior determination that the General Assembly specified
that the statute so apply.' Van Fossen, paragraph one
of the syllabus. If there is no '"'clear indication of
retroactive application, then the statute may only
apply to cases which arise subsequent to its
enactment.'"' Id. at 106, quoting Kiser v. Coleman
(1986), 28 Ohio St.3d 259, 262, 503 N.E.2d 753. If we
can find, however, a 'clearly expressed legislative
intent' that a statute apply retroactively, we proceed
to the second step, which entails an analysis of
whether the chailengedstat•^te is^^^°tantivenr
remedial. Cook, 83 Ohio St.3d at 410; see, also, Van
Fossen, paragraph two of the syllabus.'

Walls, at 110. Thus, a court's inquiry into whether a statute

may be constitutionally applied retroactively continues only

after an initial finding that the General Assembly expressly

intended that the statute be applied retroactively. Van Fossen,

paragraph two of the syllabus.

In the case at bar, the General Assembly did express its

intent for the legislation to apply retroactively. R.C. 2307.93

states that R.C. Chapter 2307 applies to cases pending as of the

effective date of the legislation. Thus, we must consider

whether the legislation is substantive or remedial.

"[A] statute is substantive when it does any of the

following: impairs or takes away vested rights; affects an

accrued substantive right; imposes new or additional burdens,

duties, obligations or liabilities as to a past transaction;

creates a new right out of an act which gave no right and imposed

no obligation when it occurred; creates a new right; gives rise

to or takes away the right to sue or defend actions at law." Van

Fossen, 36 Ohio St.3d at 107 (citations omitted); see, also,
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State v. Cook (1998), 83 Ohio St.3d 404, 411, 700 N.E.2d 570.

"In common usage, 'substantive' means 'creating and defining

rights' and duties' or 'having substance: involving matters of

major or practical importance to all concerned[.]' Merriam-

Webster's Collegiate Dictionary (11 Ed.2003) 1245. A substantive

law is the 'part of the law that creates, defines, and regulates

the rights, duties, and powers of parties.' Black's Law

ic ionary 199 1443. Gen. Elec. Liqhtina v. Koncelik,

Franklin App. Nos. 05AP-310 and 05AP-323, 2006-Ohio-1655, at 121.

Conversely, "[r]emedial laws are those affecting only the

remedy provided. These include laws which merely substitute a

new or more appropriate remedy for the enforcement of an existing

right.' Van Fossen, 36 Ohio St.3d at 107 (footnotes omitted).

"[L]aws which relate to procedures are ordinarily remedial in

nature, including rules of practice, courses of procedure and

methods of review." Van Fossen, 36 Ohio St.3d at lOB (citations

omitted) . Remedial laws are "those laws affecting merely 'the

methods and procedure[s] by which rights are recognized,

protected and enforced, not * * * the rights themselves.'"

Bielat, 87 Ohio St.3d at 354, quoting Weil v. Taxicabs of

Cincinnati, Inc. (1942), 139 Ohio St. 198, 205, 39 N.E.2d 148;

see, also, State v. Walls, 96 Ohio St.3d 437, 2002-Ohio-5059, 775

N.E.2d 829, at ¶.15. Remedial laws affect only the remedy

provided, and include laws that " merely substitute a new or more

appropriate remedy for the enforcement of an existing right.'"

Cincinnati School Dist. Bd. of Edn. v. Hamilton Cty. Bd. of

Revision (2001) , 91 Ohio St.3d 308, 316, 744 N.E.2d 751, quoting
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State v. Cook (1998), 83 Ohio St.3d 404, 411, 700 N.E.2d 570;

12

see, also, State ex rel. Romans v Elder Beerman Stores Corp.,

100 Ohio St.3d 165, 2003-Ohio-5363, 797 N.E.2d 82, at ¶15

(stating that remedial provisions are just what the name denotes-

those that affect only the remedy provided). "'A statute

undertaking to provide a rule of practice, a course of procedure

or a method of review, is in its very nature and essence a

reme ia s a u e. Lewis v. onnor ( 1 9 8 5), 1 Ohio St.3 1, 3,

487 N.E.2d 285, quoting Miami v. Dayton (1915), 92 Ohio St. 215,

219, 110 N.E. 726. "Rather than addressing substantive rights,

'remedial statutes involve procedural rights or change the

procedure for effecting a remedy. They do not, however, create

substantive rights that had no prior existence in law or

contract.' Dale Baker Oldsmobile v. Fiat Motors of N. Am.,

(1986), 794 F.2d 213, 217." Euclid v. Sattler (2001), 142 Ohio

App.3d 538, 540, 756 N.E.2d 201; see, also, State ex rel. Kilbane

v. Indus. Comm, (2001), 91 Ohio St.3d 258, 259, 744 N.E.2d 708

("Remedial laws are those that substitute a new or different

remedy for the enforcement of an accrued right, as compared to

the right itself, and generally come in the form of 'rules of

practice, courses of procedure, or methods of review.'").

In Van Fossen, the Ohio Supreme Court determined that R.C.

4121.80(G) was unconstitutionally retroactive. The statute

provided a definition of the term "substantially certain":

°'Substantially certain' means that an employer acts with

deliberate intent to cause an employee to suffer injury, disease,

condition, or death." Previously, the Ohio Supreme Court had
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defined substantial certainty as follows: "Thus, a specific

intent to injure is not an essential element of an intentional

tort where the actor proceeds despite a perceived threat of harm

to others which is substantially certain * * * to occur ***."

Id. at 108-109, quoting Jgnes v. VIP Development Co. (1984), 15

Ohio St.3d 90, 95, 472 N.E.2d 1046. The Van Fossen court stated

that applying the new statute "would remove appellees'

potentially viable, court-enunciated cause of action by imposing

a new, more difficult statutory restriction upon appellees'

ability to bring the instant action." Id. at 109. The court

concluded that the statute "removes an employee's potential cause

of action against his employer by imposing a new, more difficult

standard for the ' intent' requirement of a workers' compensation

intentional tort than that established [under common law]." Id.,

paragraph four of the syllabus. The court concluded that this

was a"new standard [that] constitute[d] a limitation, or denial

of, a substantive right." Id.

In Kunkler, the court determined that R.C. 4121.80(G)(1) was

an unconstitutional, substantive, retroactive law. The court

rejected the argument that "the new statute merely reiterates the

common-law definition of an intentional tort ***." Id. at 138.

The court explained: "if the statute works no change in the

common-law definition of intentional tort, the exercise in

determining whether the statute applies to this case would be

pointless." Id. "Since the new statute purports to create

rights, duties and obligations, it is (to that extent)

substantive law." Id.
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In Cook, the court determined that the sexual offender

registration requirements of R.C. Chapter 2950 were not

unconstitutionally retroactive. The court noted that "under the

former provisions, habitual sex offenders were already required

to register with their county sheriff. Only the frequency and

duration of the registration requirements have changed.

Further, the number of classifications has increased from one * *

* to three ***." Id. at 411 (citations omitted). The court

concluded that "the registration and address verification

provisions of R.C. Chapter 2950 are de minimis procedural

requirements that are necessary to achieve the goals of R.C.

Chapter 2950." cook, 83 Ohio St.3d at 412.

In Bielat, the court concluded that R.C. 1709.09(A) and

1709.11(D) constituted "remedial, curative statutes that merely

provide a framework by which parties to certain investment

accounts can more readily enforce their intent to designate a

pay-on-death beneficiary." Id. at 354. "[T]he relevant

provisions of R.C. Chapter 1709 remedially recognize, protect,

and enforce the contractual rights of parties to certain

securities investment accounts to designate a pay-on-death

beneficiary. Before the Act, Ohio courts did not consistently

recognize and enforce similar rights." Id. at 354-55. The new

legislation "cure[d] a conflict between the pay-on-death

registrations permitted in the Act and the formal requirements of

our Statute of Wills." Id. at 356.

In Kilbane, the court held that the settlement provisions in

former R.C. 4123.65 were a course of procedure as part of the
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process for enforcing a right to receive workers compensation

and, thus, was remedial legislation. The legislature had amended

R.C. 4123.65 to remove the provision for Industrial Commission

hearings on applications for settlement approval in State Fund

claims.

Two Ohio common pleas court cases have concluded that H.B.

292 constitutes unconstitutional retroactive legislation when

applied to cases pending before the legislation's effective date.

In In Re Special Docket No. 73958, January 6, 2006, three

Cuyahoga County Common Pleas Court judges determined that

retroactively applying H.B. 292 violates Section 28, Article II

of the Ohio Constitution because it requires 'a plaintiff who

filed his suit prior to the effective date of the statute to meet

an evidentiary threshold that extends above and beyond the common

law standard-the standard that existed at the time (the]

plaintiff filed his claim.' The court noted that Ohio common law

required "a plaintiff seeking redress for asbestos-related

injuries ^ * * to show that asbestos had caused an alteration of

the lining of the lung without any requirement that he meet

certain medical criteria before filing his claim," (citing In re

Cuyahoaa County Asbestos Cases (1998), 127 Ohio App.3d 358, 364,

713 N.E.2d 20),' and that H.B. 292 imposed new requirements

° The Asbestos Cases court explained the common law standard
as follows;

"[I]n Ohio the asbestos-related pleural thickening
or pleural plaque, which is an alteration to the lining
of the lung, constitutes physical harm, and as such
satisfies the injury requirement for a cause of action
for negligent failure to warn or for a strict products
liability claim, even if no other harm is caused by
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regarding the quality of medical evidence to establish a prima

facie asbestos-related claim. The court stated that the

legislation "can retroactively eliminate the claims of those

plaintiffs whose right to bring suit not only vested, but also

was exercised." Because the court found application of the act

unconstitutional, it applied R.C. 2307.93 (A) (3) (b) which states

that "in the event a court finds the retroactive application of

16

the act unconstitutional, 'the court shall determine whether the

plaintiff has failed to provide sufficient evidence to support

the plaintiff's cause of action or the right to relief under the

law that is in effect prior to the effective date of this

section.'" If the plaintiff does not meet the prior standard,

the court should administratively dismiss the claims. See R.C.

2307.93 (A) (3) (c) .

In Thorton v. A-Best Products, Cuyahoga C.P. Nos. CV-99-

395724, CV-99-386916, CV-01-450637, CV-95-293526, CV-95-293588-

072, CV-95-296215, CV-03-499468, CV-95-293312-002, CV-00-420647,

CV-02-482141, the court concluded that applying H.B. 292 to the

plaintiffs' case would be unconstitutionally retroactive. The

court determined that H.B. 292 is substantive, as opposed to

remedial, legislation: "[T]he Act's imposition of new, higher

medical standards for asbestos-related claims is a substantive

asbestos. Verbryke v. Owens-Corning Fiberglas Corp.
(1992), 84 Ohio App.3d 388, 616 N.E.2d 1162. The
Verbryke court noted that 'even if Robert Verbryke's
disease is asymptomatic it does not necessarily mean he
is unharmed in the sense of the traditional negligence
action.' Verbryke, supra, at 395, 616 N.E.2d at 1167."

Id. at 364.
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alteration of existing Ohio law which will have the effect of

retroactively eliminating the claims of plaintiffs whose rights

to bring suit previously vested." While the courtconcluded that

applying H.B, 292 to the plaintiffs' case would be

unconstitutionally retroactive, it did not declare the

legislation itself unconstitutional. The court found that the

legislation cannot be unconstitutionally retroactive because R.C.

(a) prec u es its application it to o so would

violate Section 28, Article II of the Ohio Constitution,

The court rejected the defendants' argument that the Act did

not create a new standard for asbestos-related claims-similar to

the argument appellees raise in the case sub judice:

"IInder R.C. 2305.10, Defendants argue it was the
law of Ohio that an asbestos personal injury claim does
not accrue until the plaintiff has developed an
asbestos-related bodily injury and has been told by
'competent medical authority' that his injury was
caused by his exposure to asbestos. However, in 1982
the legislature did not define the terms 'competent
medical authority' and 'injury' in R.C. 2305.10.
Defendants argue that the Act does not change the
requirements for the accrual of an asbestos-related
injury. Rather, the Act establishes minimum medical
requirements and prima facie provisions to provide
definitions and substantive standards for the
provisions included by the legislature in R.C.
2305.10."

In rejecting the defendants' argument, the court noted that H.B.

292 requires the diagnosis of a "competent medical authority" and

provides a specific definition of that phrase. "In contrast,

R.C. 2305.10 does not define 'competent medical authority.' In

the absence of a statutory definition, that meaning is supplied

by common usage and common law." The court noted that no

definition exists in the case law and thus, H.B. 292 requires
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medical experts "to 'jump additional hurdles' before they are

permitted to walk into court."

In the case at bar, applying R.C. Chapter 2307 to

appellants' cause of action would remove their potentially

viable, common law cause of action by imposing a new, more

18

difficult statutory standard,upon their ability to maintain the

asbestos-related claims. The statute requires a plaintiff filing

certain as estos-re ated claims to present "competent medical

authority" to establish a prima facie case. The statute

specifically defines "competent medical authority" and places

limits on who qualifies as "competent medical authority."

Previously, no Ohio court had placed such restrictions on what

constituted competent medical authority. Instead, courts

generally accepted medical authority that complied with the Rules

of Evidence. This represents a change in the law, not simply a

change in procedure or in the remedy provided. Therefore, the

change is substantive and applying R.C. Chapter 2307 to

appellants' asbestos-related claims would be unconstitutional.

The legislation creates a new standard for maintaining an

asbestos claim that was pending before the legislation's

effective date and prohibits appellants from maintaining this

cause of action unless they comply with the new statutory

requirements. Because these requirements represent a substantive

change in the law, they are not mere remedial requirements.

Instead, they are substantive changes and may not be

constitutionally applied retroactively. However, because the

legislation contains a savings provision, the legislation itself
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is not unconstitutional. Thus, we conclude that applying H.B.

292 to appellants asbestos-related claims would be an

unconstitutionally retroactive application.

We disagree with appellees' assertion that the General

Assembly, by enacting H.B. 292, simply "clarified" the law

regarding asbestos-related litigation and R.C. 2305.10. In

Nationwide Mut. Ins. Co. v. Kidwell (1996), 117 Ohio App.3d 633,

642-643, 691 N.E.2d 309, we observed that the General Assembly

has the authority to clarify its prior acts. See Martin v.

Martin (1993), 66 Ohio St.3d 110, 609 N.E.2d 537, fn. 2; Ohio

Hoso. Assn. v. Ohio Dept, of Human Serv. (1991), 62 Ohio St.3d

97, 579 N.E.2d 695, fn. 4; State v. Johnson (1986), 23 Ohio St.3d

127, 131, 491 N.E.2d 1138; Hearing v. Wylie (1962), 173 Ohio St.

221, 224, 180 N.E.2d 921. We explained:

"When the Ohio General Assembly clarifies a prior
Act, there is no question of retroactivity. If,
however, the clarification substantially alters
substantive rights, any attempt to make the
clarification apply retroactively violates Section 28,
Article II, Ohio Constitution. In Hearing [v. Wylie
(1962), 173 Ohio St. 221, 224, 180 N.E.2d 921], the
court wrote as follows:

'Appellee has argued that the change made by the
General Assembly in Section 4123.01, Revised Code, was
not an amendment but was merely a clarification of what
the General Assembly had always considered the law to
be. There is, therefore, according to appellee, no
question of retroactiveness so far as the application
of the amendment to this action is concerned.

With this contention we cannot agree. The General
Assembly was aware of the decisions of this court
interpreting the word, 'injury." Those interpretations
defined substantive rights given to the injured workmen
to be compensated for their injuries. Those
substantive rights were substantially altered by the
General Assembly when it amended the definition of
"injury." To attempt to make that substantive change
applicable to actions pending at the time of the change
is clearly an attempt to make the amendment apply
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retroactively and is thus violative of Section 28,
Article II, Constitution of Ohio.' (Emphasis added.)
Id., 173 Ohio St. at 224, 19 0.O.2d at 43-44, 180
N.E.2d at 923."

Nationwide Mut Ins. Co. V . Kidwell (1996), 117 Ohio App.3d 633,

642-643, 691 N.E.2d 309.

In the case sub judice, H.B. 292 does not simply "clarify"

prior legislation. Rather, H.B. 292 represents entirely new

legislation that changes the legal rectuirements for filing an

asbestos-related claim. Before the legislation, a plaintiff was

not required to set forth a prima-facie case. To the extent the

legislation attempts to change the definition of "competent

medical authority" in R.C. 2305.10, it is unconstitutional

retroactive legislation when applied to cases pending before the

effective date. Before the legislation's effective date,

"competent medical authority" did not have the same stringent

requirements that the legislation imposes. Instead, whether a

plaintiff presented 'competent medical authority' generally was

determined by examining the rules of evidence. By purporting to

change the definition of 'competent medical authority" as used in

R.C. 2305.10,5 the legislation effects a substantive change in

the meaning of that phrase.

5 We also question whether H.B. 2924s definition of
'competent medical authority" applies to R.C. 2305.10. The
definition itself states that 'competent medical authority" means
a medical doctor who is providing a diagnosis.for purposes of
establishing a prima facie case under R.C. 2307.92; it does not
state that it means a medical doctor who is providing a diagnosis
for purposes of determining whether a claim accrued under R.C.
2305.10.
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Consequently, we conclude that H.B. 292 cannot

constitutionally be retroactively applied to appellants'

asbestos-related claims. We therefore remand the case to the

trial court so that it can evaluate appellants' cause of action

under Ohio common law.

Accordingly, we hereby sustain appellants' first assignment

of error, reverse the trial court' s judgment and remand the

matter for further proceedings. Our dispoaition of appellants'

first assignment of error renders their remaining assignments of

error moot and we will not address them. See App.R. 12(A)(1)(c).

JUDGMENT REVERSED AND CAUSE
REMANDED FOR FURTHER PROCEEDINGS
CONSISTENT WITH THIS OPINION.
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JUDGMENT ENTRY

It is ordered that the judgment be reversed and the matter

remanded for further proceedings consistent with thi"Pi^i3.o$-,^-
,LF^

Appellant shall recover of appellees costs herein ta5ced.

The Court finds there were reasonable grounds for this

appeal.

It is ordered that a special mandate issue out of this Court

directing the Lawrence County Common Pleas Court to carry this

judgment into execution.

A certified copy of this entry shall constitute that mandate

pursuant to Rule 27 of the Rules of Appellate Procedure.

Harsha, P.J.: Concurs in Judgment Only
Abele, J. & McFarland, J.: Concur in Judgment & Opinion

For the Court

SY:
William H. Harsha
Presid,og Judge

ni:

Matthew W. McFarland, Judge

NOTICE TO COUNSEL

Pursuant to Local Rule No. 14, this document constitutes a
final judgment entry and the time period for further appeal
commences from the date of filing with the clerk.

Page A-32



LAWRENCE, 05CA46 23
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John N. Boyer, 52 East Gay Street, Columbus, Ohio 43216-1008

Counsel for Honeywell International, Inc.: Sharon J. Zealey and
William M. Huse, 201 East Fifth Street, Suite 1700, Cincinnati,
Ohio 45202

Counsel for The BOC Group, Inc. fka Airco, Inc., Hobart Brothers
Company and Lincoln Electric Company

Counsel for A.W. Chesterton Company: Matthew M. Daiker, 1150
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Reginald S. Kramer, 195 South Main Street, Suite 300, Akron, Ohio
44308-1314

Counsel for International Minerals and Chemical Corporation:
Thomas L. Eagen, Jr. and Christine Carey Steele, 2349 Victory
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Counsel for Beazer East, Inc. and Ingersoll-Rand Company: Kevin
C. Alexandersen, John A. Valenti, and Colleen A. Mountcastle,
Sixth Floor-Bulkley Building, 1501 Euclid Avenue, Cleveland, Ohio
44115

Counsel for Owens-Illinois, Inc.: Rebecca C. Sechrist, One
SeaGate, Suite 650, Toledo, Ohio 43604

Counsel for John Crane, Inc.: David L. Day, 380 South Fifth
Street, Suite 3, Columbus, Ohio 43215

Counsel for Ohio Valley Insulating Company, Inc.: Bruce P. Mandel
and Kurt S. Sigried, 1660 West Second Street, Suite 1100,
Cleveland, Ohio 44113-1448
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IN THE COURT OF COMMON PLEAS
LAWRENCE COUNTY, OHIO

LINDA ACKISON, As Administratrix of
the Estate of Danny Ackison

Plaintiffs

/

V.

ANCHOR PACKING CO, et al.,

Defendants

JUDGE McCOWN

CASE NO. 04 PI 371

ENTRY DENYING PLAINTIFF'S MOTION TO PROVE PRIMA FACIE CASE

This matter came on for hearing on November 10, 2005 on Plaintiffs Motion to

Prove Prima Facie Case Under ORC 2307 an<i Motion for Trial Setting. Defendants have

filed a Memorandum in Opposition to Plaintiff's Motion and Plaintiff has filed an

additional Memorandum in Support of their Motion.

Based upon the motions and memoranda of the parties, the exhibits submitted,

argument of the parties, and the applicable law, the Court concludes as follows:

1. Ohio Revised Code Section 2305.10 requires that for a cause of action to

accrue for bodily injury caused by exposure to asbestos the plaintiff must be informed by

competent medical authority that the plaintiff has an injury that is related to the exposure;

2. Ohio Revised Code Section 2307.92(D) sets forth certain minimum

requirements for bringing or maintaining a tort action alleging an asbestos claim that is

based upon a wrongful death. The requirements apply no matter what plaintiffs allege is

the underlying disease;

3. Ohio Revised Code Section 2307.92(B) sets forth certain minimum

requirements for bringing or maintaining a tort action alleging an asbestos claim based on

a non-malignant condition;

Page A-34



4. Ohio Revised Code Section 2307.93(A)(3)(a) provides that the provisions

set forth in 2307.92 are to be applied to causes of action that arose before the effective

date of the law unless the court finds that a substantive right of the party has been

impaired and that impairment is otherwise in violation of Section 28 of Article II, Ohio

Constitution;

5. Plaintiff Linda Ackison raises several claims with regard to her husband's

asbestos exposure and subsequent death: wrongful death; injury claim related to

/

esophageal cancer; injury claim related to pleural thickening. Each of these claims must

be examined under R.C. 2307.92 and R.C. 2305.10;

6. Plaintiff fails to meet the criteiia for maintaining a wrongful death claim

under R.C. 2307.92(D). Specifically Plaintiff failed to present evidence that Mr.

Ackison's death would not have occurred without asbestos exposure;

7. Plaintiff fails to meet the criteria for maintaining an injury claim for a non-

malignant condition under R.C. 2307.92(B). Specifically Plaintiff failed to, present

evidence that Mr. Ackison was diagnosed by a competent medical authority with at least

a Class 2 respiratory impairment and asbestosis or diffuse pleural thickening and that the

asbestosis or diffuse pleural thickening is a substantial contributing factor to Mr.

Ackison's physical impairment. Evidence presented by the Defendants shows that Mr.

Ackison was not impaired and cannot proceed with a claim for a non-malignant

condition.;

8. Ohio Revised Code Section 2307.92 does not set forth specific criteria for

maintaining an asbestos claim for esophageal cancer. However, in order for a cause of

action to accrue based upon bodily injury caused by exposure to asbestos, a plaintiff has
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to have been informed by competent medical authority that he or she has an asbestos-

related injury. R.C. 2305.10. Plaintiff has failed to present any evidence that a competent

medical authority infotmed Plaintiff that exposure to asbestos is related to the

development of Mr. Ackison's esophageal cancer. Therefore, a cause of action for

asbestos related esophageal cancer has not accrued;

9. Application of R.C. 2307.92 to Plaintiffs case does not impair Plaintiffs

substantive rights in such a way as to violate Section 28, Article II of the Ohio

onstitution 2307:9

existing law of Ohio which is not violative of the Plaintiff's constitutional rights;

10. Plaintiffs case is herby administratively dismissed, without prejudice,

pursuant to 2307.93(C). Ct o s T

IT IS SO ORDERED.

-To

^-^^.^--^--- `^-------_.__
Judge F McCown

/

Prepared by: •^^• a .

AngeYa Hayd^n (0070557)
Baker & Hostetler LLP
312 Walnut Street, Suite 3200
Cincinnati, Ohio 45202-4074
Telephone: (513) 929-3400
Fax: (513) 929-0303

Defense Liaison Counsel and Counsel
for Defendant Georgia-Pacific Corp.
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Ohio Constitution, Article II, Section 28

§ 2.28 Retroactive laws

The general assembly shall have no power to pass retroactive laws, or laws impairing the

obligation of contracts; but may, by general laws, authorize courts to carry into effect, upon such

terms as shall be just and equitable, the manifest intention of parties, and officers, by curing

omissions, defects, and errors, in instruments and proceedings, arising out of their want of

conformity with the laws of this state.
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Amended Substitute H.S. 292 (selected sections)

AN ACT

To amend section 2505.02 and to enact sections 2307.91 to 2307.94, 2307.941, 2307.95,
2307.96, and 2307.98 of the Revised Code to establish minimum medical requirements for filing
certain asbestos claims, to specify a plaintiffs burden of proof in tort actions involving exposure
to asbestos, to establish premises liability in relation to asbestos claims, and to prescribe the
requirements for shareholder liability for asbestos claims under the doctrine of piercing the
corporate veil.

Be it enacted by the General Assembly of the State of Ohio:

SECTION 1.

That section 2505.02 be amended and sections 2307.91, 2307.92, 2307.93, 2307.94, 2307.941,
2307.95, 2307.96, and 2307.98 of the Revised Code be enacted to read as follows:

Sec. 2307.91.

As used in sections 2307.91 to 2307.96 of the Revised Code:

(A) "AMA guides to the evaluation of permanent impairment" means the American
medical association's guides to the evaluation of permanent impairment (fifth edition 2000) as
may be modified by the American medical association.

(B) "Asbestos" means chrysotile, amosite, crocidolite, tremolite asbestos, anthophyllite
asbestos, actinolite asbestos, and any of these minerals that have been chemically treated or
altered.

(C) "Asbestos claim" means any claim for damages, losses, indenuiification,
contribution, or other relief arising out of, based on, or in any way related to asbestos. "Asbestos
claim" includes a claim made by or on behalf of any person who has been exposed to asbestos,
or any representative, spouse, parent, child, or other relative of that person, for injury, including
mental or emotional injury, death, or loss to person, risk of disease or other injury, costs of
medical monitoring or surveillance, or any other effects on the person's health that are caused by
the person's exposure to asbestos.

(D) "Asbestosis" means bilateral diffuse interstitial fibrosis of the lungs caused by
inhalation of asbestos fibers.

(E) "Board-certified internist" means a medical doctor who is currently certified by the
American board of internal medicine.

(F) "Board-certified occupational medicine specialist" means a medical doctor who is
currently certified by the American board of preventive medicine in the specialty of occupational
medicine.
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(G) "Board-certified oncologist" means a medical doctor who is currently certified by the
American board of internal medicine in the subspecialty of medical oncology.

(H) "Board-certified pathologist" means a medical doctor who is currently certified by
the American board of pathology.

(I) "Board-certified pulmonary specialist" means a medical doctor who is currently
certified by the American board of internal medicine in the subspecialty of pulmonary medicine.

(J) "Certified B-reader" means an individual qualified as a "final" or "B-reader" as
defined in 42 C.F.R. section 37.51(b), as amended.

(K) "Certified industrial hygienist" means an industrial hygienist who has attained the
status of diplomate of the American academy of industrial hygiene subject to compliance with
requiremen s es a rs e y e eric .

(L) "Certified safety professional" means a safety professional who has met and
continues to meet all requirements established by the board of certified safety professionals and
is authorized by that board to use the certified safety professional title or the CSP designation.

(M) "Civil action" means all suits or claims of a civil nature in a state or federal court,
whether cognizable as cases at law or in equity or admiralty. "Civil action" does not include any
of the following:

(1) A civil action relating to any workers' compensation law;

(2) A civil action alleging any claim or demand made against a trust established
pursuant to 11 U.S.C. section 524(g);

(3) A civil action alleging any claim or demand made against a trust established
pursuant to a plan of reorganization confirmed under Chapter 11 of the United States Bankruptcy
Code, 11 U.S.C. Chapter 11.

(N) "Exposed person" means any person whose exposure to asbestos or to asbestos-
containing products is the basis for an asbestos claim under section 2307.92 of the Revised Code.

(0) "FEV l" means forced expiratory volume in the first second, which is the maximal
volume of air expelled in one second during performance of simple spirometric tests.

(P) "FVC" means forced vital capacity that is maximal volume of air expired with
maximum effort from a position of full inspiration.

(Q) "ILO scale" means the system for the classification of chest x-rays set forth in the
international labour office's guidelines for the use of ILO international classification of
radiographs of pneumoconioses (2000), as amended.

(R) "Lung cancer" means a malignant tumor in which the primary site of origin of the
cancer is inside the lungs, but that term does not include mesothelioma.
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(S) "Mesothelioma" means a malignant tumor with a primary site of origin in the pleura
or the peritoneum, which has been diagnosed by a board-certified pathologist, using standardized
and accepted criteria of microscopic morphology and appropriate staining techniques.

(T) "Nonmalignant condition" means a condition that is caused or may be caused by
asbestos other than a diagnosed cancer.

(U) "Pathological evidence of asbestosis" means a statement by a board-certified
pathologist that more than one representative section of lung tissue uninvolved with any other
disease process demonstrates a pattern of peribronchiolar or parenchymal scarring in the
presence of characteristic asbestos bodies and that there is no other more likely explanation for
the presence of the fibrosis.

(V) "Physical impairment" means a nonmalignant condition that meets the minimum
requirements specitied division o section 230 /.92 of the Revised Code, lung cancer of an
exposed person who is a smoker that meets the minimum requirements specified in division (C)
of section 2307.92 of the Revised Code, or a condition of a deceased exposed person that meets
the minimum requirements specified in division (D) of section 2307.92 of the Revised Code.

(W) "Plethysmography" means a test for determining lung volume, also known as "body
plethysmography," in which the subject of the test is enclosed in a chamber that is equipped to
measure pressure, flow, or volume changes.

(X) "Predicted lower limit of normal" means the fifth percentile of healthy populations
based on age, height, and gender, as referenced in the AMA guides to the evaluation of
permanent impainnent.

(Y) "Premises owner" means a person who owns, in whole or in part, leases, rents,
maintains, or controls privately owned lands, ways, or waters, or any buildings and structures on
those lands, ways, or waters, and all privately owned and state-owned lands, ways, or waters
leased to a private person, firm, or organization, including any buildings and structures on those
lands, ways, or waters.

(Z) "Competent medical authority" means a medical doctor who is providing a diagnosis
for purposes of constituting prima-facie evidence of an exposed person's physical impairment
that meets the requirements specified in section 2307.92 of the Revised Code and who meets the
following requirements:

(1) The medical doctor is a board-certified internist, pulmonary specialist,
oncologist, pathologist, or occupational medicine specialist.

(2) The medical doctor is actually treating or has treated the exposed person and
has or had a doctor-patient relationship with the person.

(3) As the basis for the diagnosis, the medical doctor has not relied, in whole or in
part, on any of the following:
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(a) The reports or opinions of any doctor, clinic, laboratory, or testing
company that performed an examination, test, or screening of the claimant's medical condition in
violation of any law, regulation, licensing requirement, or medical code of practice of the state in
which that examination, test, or screening was conducted;

(b) The reports or opinions of any doctor, clinic, laboratory, or testing
company that performed an examination, test, or screening of the claimant's medical condition
that was conducted without clearly establishing a doctor-patient relationship with the claimant or
medical personnel involved in the examination, test, or screening process;

(c) The reports or opinions of any doctor, clinic, laboratory, or testing
company that performed an examination, test, or screening of the claimant's medical condition
that required the claimant to agree to retain the legal services of the law firm sponsoring the

(4) The medical doctor spends not more than twenty-five per cent of the medical
doctor's professional practice time in providing consulting or expert services in connection with
actual or potential tort actions, and the medical doctor's medical group, professional corporation,
clinic, or other affiliated group earns not more than twenty per cent of its revenues from
providing those services.

(AA) "Radiological evidence of asbestosis" means a chest x-ray showing small, irregular
opacities (s, t) graded by a certified B-reader as at least 1/1 on the ILO scale.

(BB) "Radiological evidence of diffuse pleural thickening" means a chest x-ray showing
bilateral pleural thickening graded by a certified B-reader as at least B2 on the ILO scale and
blunting of at least one costophrenic angle.

(CC) "Regular basis" means on a frequent or recurring basis.

(DD) "Smoker" means a person who has smoked the equivalent of one-pack year, as
specified in the written report of a competent medical authority pursuant to sections 2307.92 and
2307.93 of the Revised Code, during the last fifteen years.

(EE) "Spirometry" means the measurement of volume of air inhaled or exhaled by the
lung.

(FF) "Substantial contributing factor" means both of the following:

(1) Exposure to asbestos is the predominate cause of the physical impairment
alleged in the asbestos claim.

(2) A competent medical authority has determined with a reasonable degree of
medical certainty that without the asbestos exposures the physical impairment of the exposed
person would not have occurred.

(GG) "Substantial occupational exposure to asbestos" means employment for a
cumulative period of at least five years in an industry and an occupation in which, for a
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substantial portion of a normal work year for that occupation, the exposed person did any of the
following:

(1) Handled raw asbestos fibers;

(2) Fabricated asbestos-containing products so that the person was exposed to raw
asbestos fibers in the fabrication process;

(3) Altered, repaired, or otherwise worked with an asbestos-containing product in
a manner that exposed the person on a regular basis to asbestos fibers;

(4) Worked in close proximity to other workers engaged in any of the activities
described in division (GG)(1), (2), or (3) of this section in a manner that exposed the person on a
regular basis to asbestos fibers.

(HH) "Timed gas dilution" means a method for measuring total lung capacity in which
the subject breathes into a spirometer containing a known concentration of an inert and insoluble
gas for a specific time, and the concentration of the inert and insoluble gas in the lung is then
compared to the concentration of that type of gas in the spirometer.

(II) "Tort action" means a civil action for damages for injury, death, or loss to person.
"Tort action" includes a product liability claim that is subject to sections 2307.71 to 2307.80 of
the Revised Code. "Tort action" does not include a civil action for damages for a breach of
contract or another agreement between persons.

(JJ) "Total lung capacity" means the volume of air contained in the lungs at the end of a
maximal inspiration.

(KK) "Veterans' benefit program" means any program for benefits in connection with
military service administered by the veterans' administration under title 38 of the United States
Code.

(LL) "Workers' compensation law" means Chapters 4121., 4123., 4127., and 4131. of the
Revised Code.

Sec. 2307.92.

(A) For purposes of section 2305.10 and sections 2307.92 to 2307.95 of the Revised
Code, "bodily injury caused by exposure to asbestos" means physical impairment of the exposed
person, to which the person's exposure to asbestos is a substantial contributing factor.

(B) No person shall bring or maintain a tort action alleging an asbestos claim based on a
nonmalignant condition in the absence of a prima-facie showing, in the manner described in
division (A) of section 2307.93 of the Revised Code, that the exposed person has a physical
impairment, that the physical impairment is a result of a medical condition, and that the person's
exposure to asbestos is a substantial contributing factor to the medical condition. That prima-
facie showing shall include all of the following minimum requirements:
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(1) Evidence verifying that a competent medical authority has taken a detailed
occupational and exposure history of the exposed person from the exposed person or, if that
person is deceased, from the person who is most knowledgeable about the exposures that fonn
the basis of the asbestos claim for a nonmalignant condition, including all of the following:

(a) All of the exposed person's principal places of employment and
exposures to airborne contaminants;

(b) Whether each principal place of employment involved exposures to
airborne contaminants, including, but not limited to, asbestos fibers or other disease causing
dusts, that can cause pulmonary impairment and, if that type of exposure is involved, the general
nature, duration, and general level of the exposure.

d
medical and smoking history of the exposed person, including a thorough review of the exposed
person's past and present medical problems and the most probable causes of those medical
problems;

(3) A diagnosis by a competent medical authority, based on a medical
examination and pulmonary function testing of the exposed person, that all of the following
apply to the exposed person:

(a) The exposed person has a permanent respiratory impairment rating of
at least class 2 as defined by and evaluated pursuant to the AMA guides to the evaluation of
permanent impairment.

(b) Either of the following:

(i) The exposed person has asbestosis or diffuse pleural thickening,
based at a minimum on radiological or pathological evidence of asbestosis or radiological
evidence of diffuse pleural thickening. The asbestosis or diffuse pleural thickening described in
this division, rather than solely chronic obstructive pulmonary disease, is a substantial
contributing factor to the exposed person's physical impairment, based at a minimum on a
determination that the exposed person has any of the following:

(I) A forced vital capacity below the predicted lower limit
of normal and a ratio of FEV I to FVC that is equal to or greater than the predicted lower limit of
normal;

(II) A total lung capacity, by plethysmography or timed gas
dilution, below the predicted lower limit of normal;

(III) A chest x-ray showing small, irregular opacities (s, t)
graded by a certified B-reader at least 2/1 on the ILO scale.

(ii) If the exposed person has a chest x-ray showing small, irregular
opacities (s, t) graded by a certified B-reader as only a 1/0 on the ILO scale, then in order to
establish that the exposed person has asbestosis, rather than solely chronic obstructive pulmonary
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disease, that is a substantial contributing factor to the exposed person's physical impairment the
plaintiff must establish that the exposed person has both of the following:

(I) A forced vital capacity below the predicted lower limit
of normal and a ratio of FEV l to FVC that is equal to or greater than the predicted lower limit of
normal;

(II) A total lung capacity, by plethysmography or timed gas
dilution, below the predicted lower limit of normal.

(C)

(1) No person shall bring or maintain a tort action alleging an asbestos claim
based upon lung cancer of an exposed person who is a smoker, in the absence of a prima-facie
showing, in the manner described in division (A) of section 2307.93 of the Revised Code, that
the exposed person has a physical impairment, that the physical impainnent is a result of a
medical condition, and that the person's exposure to asbestos is a substantial contributing factor
to the medical condition. That prima-facie showing shall include all of the following minimum
requirements:

(a) A diagnosis by a competent medical authority that the exposed person
has primary lung cancer and that exposure to asbestos is a substantial contributing factor to that
cancer;

(b) Evidence that is sufficient to demonstrate that at least ten years have
elapsed from the date of the exposed person's first exposure to asbestos until the date of
diagnosis of the exposed person's primary lung cancer. The ten-year latency period described in
this division is a rebuttable presumption, and the plaintiff has the burden of proof to rebut the
presumption.

(c) Either of the following:

exposure to asbestos;
(i) Evidence of the exposed person's substantial occupational

(ii) Evidence of the exposed person's exposure to asbestos at least
equal to 25 fiber per cc years as determined to a reasonable degree of scientific probability by a
scientifically valid retrospective exposure reconstruction conducted by a certified industrial
hygienist or certified safety professional based upon all reasonably available quantitative air
monitoring data and all other reasonably available information about the exposed person's
occupational history and history of exposure to asbestos.

(2) If a plaintiff files a tort action that alleges an asbestos claim based upon lung
cancer of an exposed person who is a smoker, alleges that the plaintiff s exposure to asbestos
was the result of living with another person who, if the tort action had been filed by the other
person, would have met the requirements specified in division (C)(1)(c) of this section, and
alleges that the plaintiff lived with the other person for the period of time specified in division
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(GG) of section 2307.91 of the Revised Code, the plaintiff is considered as having satisfied the

requirements specified in division (C)(1)(c) of this section.

(D)

(1) No person shall bring or maintain a tort action alleging an asbestos claim that
is based upon a wrongful death, as described in section 2125.01 of the Revised Code of an
exposed person in the absence of a prima-facie showing, in the manner described in division (A)
of section 2307.93 of the Revised Code, that the death of the exposed person was the result of a
physical impairment, that the death and physical impairment were a result of a medical
condition, and that the deceased person's exposure to asbestos was a siubstantial contributing
factor to the medical condition. That prima-facie showing shall include all of the following
minimum requirements:

(a) diagnosis by a compe en medical au on y that exposure to as es os
was a substantial contributing factor to the death of the exposed person;

(b) Evidence that is sufficient to demonstrate that at least ten years have
elapsed from the date of the deceased exposed person's first exposure to asbestos until the date
of diagnosis or death of the deceased exposed person. The ten-year latency period described in
this division is a rebuttable presumption, and the plaintiff has the burden of proof to rebut the
presumption.

(c) Either of the following:

(i) Evidence of the deceased exposed person's substantial

occupational exposure to asbestos;

(ii) Evidence of the deceased exposed person's exposure to
asbestos at least equal to 25 fiber per cc years as determined to a reasonable degree of scientific
probability by a scientifically valid retrospective exposure reconstruction conducted by a
certified industrial hygienist or certified safety professional based upon all reasonably available
quantitative air monitoring data and all other reasonably available information about the
deceased exposed person's occupational history and history of exposure to asbestos.

(2) If a person files a tort action that alleges an asbestos claim based on a
wrongful death, as described in section 2125.01 of the Revised Code, of an exposed person,
alleges that the death of the exposed person was the result of living with another person who, if
the tort action had been filed by the other person, would have met the requirements specified in
division (D)(1)(c) of this, section, and alleges that the exposed person lived with the other person
for the period of time specified in division (GG) of section 2307.91 of the Revised Code in order
to qualify as a substantial occupational exposure to asbestos, the exposed person is considered as
having satisfied the requirements specified in division (D)(1)(c) of this section.

(3) No court shall require or permit the exhumation of a decedent for the purpose
of obtaining evidence to make, or to oppose, a prima-facie showing required under division
(D)(1) or (2) of this section regarding a tort action of the type described in that division.
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(E) No prima-facie showing is required in a tort action alleging an asbestos claim based
upon mesothelioma.

(F) Evidence relating to physical impairment under this section, including pulmonary
function testing and diffusing studies, shall comply with the technical recommendations for
examinations, testing procedures, quality assurance, quality control, and equipment incorporated
in the AMA guides to the evaluation of permanent impairment and reported as set forth in 20
C.F.R. Pt. 404, Subpt. P, App. 1, Part A, Sec. 3.00 E. and F., and the interpretive standards set
forth in the official statement of the American Thoracic Society entitled "Lung Function Testing:
Selection of Reference Values and Interpretive Strategies" as published in American Review Of

Respiratory Disease, 1991:144:1202-1218.

(G) All of the following apply to the court's decision on the prima-facie showing that
meets the requirements of division (B), (C), or (D) of this section:

(1) The court's decision does not result in any presumption at trial that the
exposed person has a physical impairment that is caused by an asbestos-related condition.

(2) The court's decision is not conclusive as to the liability of any defendant in the

case.

(3) The court's findings and decisions are not admissible at trial.

(4) If the trier of fact is a jury, the court shall not instruct the jury with respect to
the court's decision on the prima-facie showing, and neither counsel for any party nor a witness
shall inform the jury or potential jurors of that showing.

Sec. 2307.93.

(A)

(1) The plaintiff in any tort action who alleges an asbestos claim shall file, within
thirty days after filing the complaint or other initial pleading, a written report and supporting test
results constituting prima-facie evidence of the exposed person's physical impairment that meets
the minimum requirements specified in division (B), (C), or (D) of section 2307.92 of the
Revised Code, whichever is applicable. The defendant in the case shall be afforded a reasonable
opportunity, upon the defendant's motion, to challenge the adequacy of the proffered prima-facie
evidence of the physical impairment for failure to comply with the minimum requirements
specified in division (B), (C), or (D) of section 2307.92 of the Revised Code. The defendant has
one hundred twenty days from the date the specified type of prima-facie evidence is proffered to
challenge the adequacy of that prima-facie evidence. If the defendant makes that challenge and
uses a physician to do so, the physician must meet the requirements specified in divisions (Z)(1),
(3), and (4) of section 2307.91 of the Revised Code.

(2) With respect to any asbestos claim that is pending on the effective date of this
section, the plaintiff shall file the written report and supporting test results described in division
(A)(1) of this section within one hundred twenty days following the effective date of this section.
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Upon motion and for good cause shown, the court may extend the one hundred twenty-day
period described in this division.

(3)

(a) For any cause of action that arises before the effective date of this
section, the provisions set forth in divisions (B), (C), and (D) of section 2307.92 of the Revised
Code are to be applied unless the court that has jurisdiction over the case finds both of the
following:

(i) A substantive right of a party to the case has been impaired.

Article II, Ohio Constitution.
(ii) That impairment is otherwise in violation of Section 28 of

(b) If a finding under division (A)(3)(a) of this section is made by the
court that has jurisdiction over the case, then the court shall determine whether the plaintiff has
failed to provide sufficient evidence to support the plaintiff's cause of action or the right to relief
under the law that is in effect prior to the effective date of this section.

(c) If the court that has jurisdiction of the case finds that the plaintiff has
failed to provide sufficient evidence to support the plaintiff's cause of action or right to relief
under division (A)(3)(b) of this section, the court shall administratively dismiss the plaintiff's
claim without prejudice. The court shall maintain its jurisdiction over any case that is
administratively dismissed under this division. Any plaintiff whose case has been
administratively dismissed under this division may move to reinstate the pla.intiff s case if the
plaintiff provides sufficient evidence to support the plaintiff s cause of action or the right to
relief under the law that was in effect when the plaintiff s cause of action arose.

(B) If the defendant in an action challenges the adequacy of the prima-facie evidence of
the exposed person's physical impairment as provided in division (A)(1) of this section, the court
shall determine from all of the evidence submitted whether the proffered prima-facie evidence
meets the minimum requirements specified in division (B), (C), or (D) of section 2307.92 of the
Revised Code. The court shall resolve the issue of whether the plaintiff has made the prima-facie
showing required by division (B), (C), or (D) of section 2307.92 of the Revised Code by
applying the standard for resolving a motion for summary judgment.

(C) The court shall administratively dismiss the plaintiff s claim without prejudice upon a
finding of failure to make the prima-facie showing required by division (B), (C), or (D) of
section 2307.92 of the Revised Code. The court shall maintain its jurisdiction over any case that
is administratively dismissed under this division. Any plaintiff whose case has been
administratively dismissed under this division may move to reinstate the plaintiff's case if the
plaintiff makes a prima-facie showing that meets the minimum requirements specified in division
(B), (C), or (D) of section 2307.92 of the Revised Code.
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Sec. 2307.94.

(A) Notwithstanding any other provision of the Revised Code, with respect to any
asbestos claim based upon a nonmalignant condition that is not barred as of the effective date of
this section, the period of limitations shall not begin to run until the exposed person has a cause
of action for bodily injury pursuant to section 2305.10 of the Revised Code. An asbestos claim
based upon a nonmalignant condition that is filed before the cause of action for bodily injury
pursuant to that section arises is preserved for purposes of the period of limitations.

(B) An asbestos claim that arises out of a nonmalignant condition shall be a distinct cause
of action from an asbestos claim relating to the same exposed person that arises out of asbestos-
related cancer. No damages shall be awarded for fear or risk of cancer in any tort action asserting
only an asbestos claim for a nonmalignant condition.

(C) No settlement of an asbestos claim for a nonmalignant condition that is concluded
after the effective date of this section shall require, as a condition of settlement, the release of
any future claim for asbestos-related cancer.

*+*

Sec. 2307.96.

(A) If a plaintiff in a tort action alleges any injury or loss to person resulting from
exposure to asbestos as a result of the tortious act of one or more defendants, in order to maintain
a cause of action against any of those defendants based on that injury or loss, the plaintiff must
prove that the conduct of that particular defendant was a substantial factor in causing the injury
or loss on which the cause of action is based.

(B) A plaintiff in a tort action who alleges any injury or loss to person resulting from
exposure to asbestos has the burden of proving that the plaintiff was exposed to asbestos that was
manufactured, supplied, installed, or used by the defendant in the action and that the plaintiff's
exposure to the defendant's asbestos was a substantial factor in causing the plaintiff's injury or
loss. In determining whether exposure to a particular defendant's asbestos was a substantial
factor in causing the plaintiff's injury or loss, the trier of fact in the action shall consider, without
limitation, all of the following:

(1) The manner in which the plaintiff was exposed to the defendant's asbestos;

(2) The proximity of the defendant's asbestos to the plaintiff when the exposure to
the defendant's asbestos occurred;

(3) The frequency and length of the plaintiff's exposure to the defendant's
asbestos;

(4) Any factors that mitigated or enhanced the plaintiff's exposure to asbestos.
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(C) This section applies only to tort actions that allege any injury or loss to person
resulting from exposure to asbestos and that are brought on or after the effective date of this
section.

***

x^*

SECTION 3.

(A) The General Assembly makes the following statement of findings and intent:

(1) Asbestos claims have created an increased amount of litigation in state and
federal courts that the United States Supreme Court has characterized as "an elephant mass" of
cases.

(2) The cun•ent asbestos personal injury litigation system is unfair and inefficient,
imposing a severe burden on litigants and taxpayers alike. A recent RAND study estimates that a
total of fifty-four billion dollars have already been spent on asbestos litigation and the costs
continue to mount. Compensation for asbestos claims has risen sharply since 1993. The typical
claimant in an asbestos lawsuit now names sixty to seventy defendants, compared with an
average of twenty named defendants two decades ago. The RAND Report also suggests that at
best, only one-half of all claimants have come forward and at worst, only one-fifth have filed
claims to date. Estimates of the total cost of all claims range from two hundred to two hundred
sixty-five billion dollars. Tragically, plaintiffs are receiving less than forty-three cents on every
dollar awarded, and sixty-five per cent of the compensation paid, thus far, has gone to claimants
who are not sick.

(3) The extraordinary volume of nonmalignant asbestos cases continue to strain
federal and state courts.

(a) Today, it is estimated that there are more than two hundred thousand
active asbestos cases in courts nationwide. According to a recent RAND study, over six hundred
thousand people have filed asbestos claims for asbestos-related personal injuries through the end
of 2000.

(b) Before 1998, five states, Mississippi, New York, West Virginia, Texas,
and Ohio, accounted for nine per cent of the cases filed. However, between 1998 and 2000, these
same five states handled sixty-six per cent of all filings. Today, Ohio has become a haven for
asbestos claims and, as a result, is one of the top five state court venues for asbestos filings.

(c) According to testimony by Laura Hong, a partner at the law firm of
Squire, Sanders & Dempsey who has been defending companies in asbestos personal injury
litigation since 1985, there are at least thirty-five thousand asbestos personal injury cases
pending in Ohio state courts today.

(d) If the two hundred thirty-three Ohio state court general jurisdictional
judges started trying these asbestos cases today, Ms. Hong noted, each would have to try over
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one hundred fifty cases before retiring the current docket. That figure conservatively computes to
at least one hundred fifty trial weeks or more than three years per judge to retire the current
docket.

(e) The current docket, however, continues to increase at an exponential
rate. According to Judge Leo Spellacy, one of two Cuyahoga County Common Pleas Court
judges appointed by the Ohio Supreme Court to manage the Cuyahoga County case management
order forasbestos cases, in 1999 there were approximately twelve thousand eight hundred
pending asbestos cases in Cuyahoga County. However, by the end of October 2003, there were
over thirty-nine thousand pending asbestos cases. Approximately two hundred new asbestos
cases are filed in Cuyahoga County every month.

(4) Nationally, asbestos personal injury litigation has already contributed to the
bankMtey of more than sevent com anies includin nearly all manufacturers of asbestos
textile and insulation products, and the ratio of asbestos-driven bankruptcies is accelerating.

(a) As stated by Linda Woggon, Vice President of Governmental Affairs
of the Ohio Chamber of Commerce, a recent RAND study found that during the first ten months
of 2002, fifteen companies facing significant asbestos-related liabilities filed for bankruptcy and
more than sixty thousand jobs have been lost because of these bankruptcies. The RAND study
estimates that the eventual cost of asbestos litigation could reach as high as four hundred twenty-
three thousand jobs.

(b) Joseph Stiglitz, Nobel award-winning economist, in "The Impact of
Asbestos Liabilities on Workers in Bankrupt Firms," calculated that bankruptcies caused by
asbestos have already resulted in the loss of up to sixty thousand jobs and that each displaced
worker in the bankrupt companies will lose, on average, an estimated twenty-five thousand to
fifty thousand dollars in wages over the worker's career, and at least a quarter of the accumulated
pension benefits.

(c) At least five Ohio-based companies have been forced into bankruptcy
because of an unending flood of asbestos cases brought by claimants who are not sick.

(d) Owens Corning, a Toledo company, has been sued four hundred
thousand times by plaintiffs alleging asbestos-related injury and as a result was forced to file
bankruptcy. The type of job and pension loss many Toledoans have faced because of the Owens
Coming bankruptcy also can be seen in nearby Licking County where, in 2000, Owens Coming
laid off two hundred seventy-five workers from its Granville plant. According to a study
conducted by NERA Economic Consulting in 2000, the ripple effect of those losses is predicted
to result in a total loss of five hundred jobs and a fifteen-million to twenty-million dollar annual
reduction in regional income.

(e) According to testimony presented by Robert Bunda, a partner at the
firm of Bunda, Stutz & DeWitt in Toledo, Ohio who has been involved with the defense of
asbestos cases on behalf of Owens-Illinois for twenty-four years, at least five Ohio-based
companies have gone bankrupt because of the cost of paying people who are not sick. Wage
losses, pension losses, and job losses have significantly affected workers for the bankrupt
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companies like Owens Coming, Babcox & Wilcox, North American Refractories, and A-Best
Corp.

(5) The General Assembly recognizes that the vast majority of Ohio asbestos
claims are filed by individuals who allege they have been exposed to asbestos and who have
some physical sign of exposure to asbestos, but who do not suffer from an asbestos-related
impairment. Eighty-nine per cent of asbestos claims come from people who do not have cancer.
Sixty-six to ninety per cent of these non-cancer claimants are not sick. According to a
Tillinghast-Towers Perrin study, ninety-four per cent of the fifty-two thousand nine hundred
asbestos claims filed in 2000 concerned claimants who are not sick. As a result, the General
Assembly recognizes that reasonable medical criteria are a necessary response to the asbestos
litigation crisis in this state. Medical criteria will expedite the resolution of claims brought by
those sick claimants and will ensure that resources are available for those who are currently

anno rrnm acne

stated by Dr. James Allen, a pulmonologist, Professor and Vice-Chairman of the Department of
Intemal Medicine at The Ohio State University, the medical criteria included in this act are
reasonable criteria and are the first step toward ensuring that impaired plaintiffs are
compensated. In fact, Dr. Allen noted that these criteria are minimum medical criteria. In his
clinical practice, Dr. Allen stated that he always performs additional tests before assigning a
diagnosis of asbestosis and would never rely solely on these medical criteria.

(6) The cost of compensating exposed individuals who are not sick jeopardizes
the ability of defendants to compensate people with cancer and other serious asbestos-related
diseases, now and in the future; threatens savings, retirement benefits, and jobs of the state's
current and retired employees; adversely affects the communities in which these defendants
operate; and impairs Ohio's economy.

(7) The public interest requires the deferring of claims of exposed individuals who
are not sick in order to preserve, now and for the future, defendants' ability to compensate people
who develop cancer and other serious asbestos-related injuries and to safeguard the jobs,
benefits, and savings of the state's employees and the well being of the Ohio economy.

(B) In enacting sections 2307.91 to 2307.98 of the Revised Code, it is the intent of the
General Assembly to: (1) give priority to those asbestos claimants who can demonstrate actual
physical harm or illness caused by exposure to asbestos; (2) fully preserve the rights of claimants
who were exposed to asbestos to pursue compensation should those claimants become impaired
in the future as a result of such exposure; (3) enhance the ability of the state's judicial systems
and federal judicial systems to supervise and control litigation and asbestos-related bankruptcy
proceedings; and (4) conserve the scarce resources of the defendants to allow compensation of
cancer victims and others who are physically impaired by exposure to asbestos while securing
the right to similar compensation for those who may suffer physical impairment in the future.

SECTION 4.

(A) As used in this section, "asbestos," "asbestos claim," "exposed person," and
"substantial contributing factor" have the same meanings as in section 2307.91 of the Revised
Code.
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(B) The General Assembly acknowledges the Supreme Court's authority in prescribing
rules governing practice and procedure in the courts of this state, as provided by Section 5 of
Article IV of the Ohio Constitution.

(C) The General Assembly hereby requests the Supreme Court to adopt rules to specify
procedures for venue and consolidation of asbestos claims brought pursuant to sections 2307.91
to 2307.95 of the Revised Code.

(D) With respect to procedures for venue in regard to asbestos claims, the General
Assembly hereby requests the Supreme Court to adopt a rule that requires that an asbestos claim
meet specific nexus requirements, including the requirement that the plaintiff be domiciled in
Ohio or that Ohio is the state in which the plaintiff's exposure to asbestos is a substantial
contributing factor.

(E) With respect to procedures for conso r ation o asbestos claims, the enera
Assembly hereby requests the Supreme Court to adopt a rule that permits consolidation of
asbestos claims only with the consent of all parties, and in absence of that consent, permits a
court to consolidate for trial only those asbestos claims that relate to the same exposed person
and members of the exposed person's household.

SECTION 5.

It is the intent of the General Assembly in enacting section 2307.96 of the Revised Code in this
act to establish specific factors to be considered when determining whether a particular
plaintiff's exposure to a particular defendant's asbestos was a substantial factor in causing the
plaintifPs injury or loss. The consideration of these factors involving the plaintifPs proximity to
the asbestos exposure, frequency of the exposure, or regularity of the exposure in tort actions
involving exposure to asbestos is consistent with the factors listed by the court in Lohrmann v.

Pittsburgh Corning Corp. (4th Cir. 1986), 782 F.2d 1156. The General Assembly by its
enactment of those factors intends to clarify and define for judges and juries that evidence which
is relevant to the common law requirement that plaintiff must prove proximate causation. It
recognizes this section's language is contrary to the language contained in paragraph 2 of the
Syllabus of the Ohio Supreme Court in Horton v. Harwick Chemical Corp. (1995), 73 Ohio
St.3d 679. However, the General Assembly also recognizes that the courts of Ohio prior to the
Horton decision generally followed the rationale of the Lohrmann decision in determining
whether plaintiff had submitted any evidence that a particular defendant's product was a
substantial cause of the plaintiff s injury in tort actions involving exposure to certain hazardous
or toxic substances, and that the Lohrmannfactors were of great assistance to the trial courts in
the consideration of summary judgment motions and to juries when deciding issues of proximate
causation. The General Assembly further recognizes that a large number of states have adopted
this standard. It has also held hearings where medical evidence has been submitted indicating
such a standard is medically appropriate and is scientifically sound public policy. The Lohrmann
standard provides litigants, juries, and the courts of Ohio an objective and easily applied standard
for determining whether a plaintiff has submitted evidence sufficient to sustain plaintiff's burden
of proof as to proximate causation. Where specific evidence of frequency of exposure, proximity
and length of exposure to a particular defendant's asbestos is lacking, summary judgment is
appropriate in tort actions involving asbestos because such a plaintiff lacks any evidence of an
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essential element necessary to prevail. To submit a legal concept such as a "substantial factor" to
a jury in these complex cases without such scientifically valid defining factors would be to invite
speculation on the part of juries, something that the General Assembly has determined not to be
in the best interests of Ohio and its courts.

SECTION 6.

If any item of law that constitutes the whole or part of a section of law contained in this act, or if
any application of any item of law that constitutes the whole or part of a section of law contained
in this act, is held invalid, the invalidity does not affect other items of law or applications of
items of law that can be given effect without the invalid item of law or application. To this end,
the items of law of which the sections contained in this act are composed, and their applications,
are independent and severable.

***

CHI\ 4392302.1
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N.OTICE

On January 4, 2007, appellants filed a motion in the Fourth District Court of Appeals

to certify a conllict batween the Fourth District's opinion in Acktson v. Anchor Packing Co.; et

at., 4ei Dist. No. 05CA46, 2006-Ohio-7099 (attaChed as Bxhibit A) and fhe Twelfth Distrlct

Co'art of Appeal's decisions in Wilson v. AG & S, Inc. 12't Dist. No. CA200Cr03•056, 2006-

Ohio-6704 (attached as Exhibit B); Staley v. AC&S, Inc.,12'" I)ist. No. CA2006-06-133, 2006-

-tel . ,,,, r....,121hT:..,t ^r,, re o006_ n

06-134, 2006-Ohio-7034 (attached as Exhibit D).' On Febniary 28, 2007, the Fourth District

granlted appellants' motion and eertified a conflict. (A copy ofthe Order eerCifying a co'nflict is

attached as Exhibit E). In particular, the Fourth District certified the following issue: "Can R.C.

2307.91, 2307.92 and 2307.93 be applied to cases already pending on September 2, 2004?"

Appellants therefore submit th'is notice in compliance with Supreme Court Practice Rule IV.

Respectfutly submitted,

Richard D. Schuster (0022813)
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I Appellants 151ed a discYetionary appeal in this Ctiurt in ooanectioa with tfie aliove-captioned case on Fcbruaiy 5,

2007. That appeal was assigned Case No. 2007-0219. In additioa, a notiee of appellanfa' motion to certify a
conflict was filed with tltis Court oa Febraaty 5, 2007.
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C
Ao&ison v. Anclier Packing Co.OLio App. 4
Diat,2006.
CHBCK OHIO SUPRBMB COURT RULES FOIt
REPORTING OF OPINIONS AND WBTGHT OF
LBOAL AllTHORITY.
Court of Appeals of Ohio,Foarth D iatrict, Lawrence

Couniy.
LINDA ACKISON, as Adminfatratrit of 9te Estate

of Danny Ackison, Plsintiff-Appellant,
V.

ANCHOR PACK]iVG CO., et al.,
Defendants-Appellecs.

No. 05CA46.

Decided nea. 20,2006.

Civil elppcal from ConunonPleasCourt.

Richard B. Revetman and Kelly W. T'hye,
Cincmnati, OH for appailsnt.
Robin B. Harvey and Angela M. Hayden,
Cincmnati, OH, for appetlees Georgia Pacifio.PNt

FNI. The reroaining counsel for appellees.
is too numeious to list in the oaption.
Instead, we included Oum in the appendix.

Iim Petro, Oldo Attorney General, and Ha11y J.
Hunt, Assistant Attomey Ganatal, Columbus, OH,
anticOs curiac.
PER C'OR1AM.
*1 (¶ 1) This is an appeal from a Lawrenco
Cotmty Common Pleas Cowt judgment ia favor of
Anchor Packing Company and nnmerous other
entitiea, M2 defendants below and appellees herein.

PN2. The other defendants are; (1) Beazer
Bast, Inc.; (2) Clark [ndustfial huulaticn
Co.; (3) GYown Cork ,ad Seal Company,
Inc.; (4) CSR Limited; (5) Foseco, Inc.; (6)
Foster Wheeler Hnergy Corporation; (7)

Page 1

General 'Reffeotariea Cotnpany; (8)
Mot[apolitan Life ]namanee Company; (9)
lutinneaota Mining and Manufactdrmg
Compauy; (10) Ohio Valley ]jtoalatSng
Co., Inc.; (11) Owene ]llmoie Corporation,
Inc.; (12) Rapid-American Caip.; (13)
Union Boiler Company; (14) Viaaom, Ine.i

Codstiuetion Company, Inc.; (17)
MoOraw/Kokosing, Ina.; (18) Frenk W.
Sehaeffer, ]nc.; (19) Intmrational Miuerala
and Chemicel Corporation; (20) Geocge P.
Reintjes Company; (21) ]ntern'a8onal
CLemicals Cownpany; (22) Geneta] Electric
Coqtpany; (23) Georgia Pacific
Carporation; (24) Uniroyal Holdmg, Inc.;
(25) John Ctena, laus.; (26) AincLam
Prodaets„ Inc.; (27) Cerl9ii:teed Coip.;
(28) Dana Corp,; (29) Maretnont Curp.;
(30) Pfrter, Inc.; (31) Quigley Co., lna .;
(32) Union Carbide Chemical and Plastics
Co:, 7nc; (33) Oatlo¢lc, Inc.; (34) A.W.
Cbesterton Co:; (35) MohIle Oil Coip. aka
Moiu Oil Corp,; (36) Wlteeler Piotective
Apparel, Ina; (37) ]ngersoll+liand
Cortlpany; (38) D.B. Riiey, rnc.; (39)
Allied Corporatioo; (40) Lineoln Electrio
Co.; (41) Wagner 8lectrlc Company; (42)
Airco, lnc.; (43) Heliart Btothera
C.ompany; (44) A9atcc, Inc.; (45) Cleaver
Brooks Compavy, (46) Uniroyal, ]no:; (47)
HB. FnUor Co.; (48) Noitba Company;
(49) ]udastrial ]loldings Company; (50)
Bigelow Lilpak Cotnpany; (51) John Doe
I tLrough 100.

"1 (y 1) Linda Ackison, as admnttctratrix of the
eslate of Danny Acloson, deceased, and Linda
Aclason, iadividually, plaintiffs belvvr and
appellants herein, raise the following assigoments of
error for review:
*1 FI13.ST ASSIGNMENT OF ERROR
*1 "THS TRIAL COURT ERRED IN RULING
THAT AN 'OTHBR C.ANCEft' AND

® 2007 Thontson/SVest. No Claim to Orig. U.S. Govt Woft.
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ASBESTOSIS DIAONOSIS HAS TO BB
DIAGNOSED BY A COMPETENT MBDICAL
AUTHORTTY AS R.C. 2305.10 AS [SIC] II.B.
292, R.C. 2307.92, R.C. 2307 .93, R.C. 230794,
AND THEEt PROGENY ARE
UNCONSTIT[lT[ONAL WIIEN APPLBID
RETROACTlVELY."
'°i SBCOND ASSIGNMENT OF BRROR:
*I "THE 7'RIAI. COURT SRRED IN FINDING
THAT Il.B. 292, R.C. 230792, R.C. 2307.93, R.C.
2307.94, AND PI'S PROGENY REQUIRBS
-PGAINTIFFS=APP
PRIMA FACffi CASE
ESOPHAGBAt. CANCER
CLAIM ."

FOR BOTH AN
AND ASBE.STOSIS

*1 {1 4} R.C. 2307.92 specifies three types of
plaiutiffs who must establish a pruna-facie showing:
(1) plaintifTs alleging an asbestoa claim based on a
noumaBgnent coadition; (2) plamtiffa alleging an
asbestos claim baeed upon lung eancer of an
espoaed pereea who is a amol:er, and (3) plaintiffs
alleging an asbeatos claim that is based upon a
wrongfltl death. See R.C. 2307.92(B), (C), and (D).
The statute does not specifically tequtre a
prima-faoto showhig regatding other
asliadtoa-telated claims. The statute reqoires eac6 of

cctnpeEeat medical anthotity" Ites, inter a7ia,
diagtwsed an ti5beattos-felated injury. R.C.
2307.91(Z) deflnea "competeitt medical authority"
as follows:
*2 "Compotent medical authority" meaas a medtcal
doctor who is providing a diagnosis for purposes of
constituting ptima-faoie evidence of an exposed
pereon's physical impaitucnt tliat muxte thc
requirements specified in (R.C. 2307.92] and who
meets the following requirements:
*2 (1) The medical doctor fe a boatd-certllled
internist, puhnofuary apecialiet, oncologist,
pathologist, or oedapational medicme spebialisf.
*2 (2) Iho mcdical doctor is actaally treatimg o'[ has
treated the exposed peison and has or bad a
doctor-patient ielatfoosblp with the peraon.
*2 (3) As the basis for the diagnosis, the medical
doctor has not relied, in whole or m part, on any of
the following:
*2 (a) The reports or opinions of any doctor, clinic,
laboratory, or testtng company that petfotmed an
examination, test, or screening of the claimanfa
nxdical condition in violation of atty law,
regulation, Heensing requirement, or medilcal code
of practice of the state in which that exauunatlon,
test, or screening was conducted;
'2 (b) The reports or opinions of any doctor, clinic,
latioraCOry, or testing company tliat performed an
cxamination, test, or scteeia6g of the claimant's
medical condition that was condacted without
clearly establiahing a doctor-patient relalionship
with the claintent or tnedical paraonuel involvad in
the examiaation, test, or screening procase;
*2 (o) The reports or opinions of any doctor, climo,
laboratory, or festing eompany that performed an
examination, test, or screening of the clalntwPa
medieai eondition that required the claimant to

"17HIRD ASSIGNMHNT OF ERROR:
*1 "THH TRIAL COURT BRR13D 3N FINDINO
THAT R.C. 2307.92(D) SSTS FORTB CBRTABV
MINIMIIM RBQUBtEMENTS FOR BRiNGING
OR MAIN7'ADQiNG A TORT ACTION
ALLEOING AN ASBESTOS CLAIM THAT IS
BASED UPON WRONGFUL DEATH AND
TBAT TfIESB REQUIRBMBNTS APPLY NO
MATl$R WHAT THE UNDBRI.YING DISBASB.

*1 {q 3} 17ds case centers around appellants'
ability to putsue rrocovery for alleged
asbestos-mlated iqjuriea and whether
recently-enacted B.D. 292 governs appellanis'
claims. On May 5, 2004, appellants filed a
malti-plaintiff, seventy-eight page complaint against
appeBecs alleging various asbastos-related injuries.
On Soptember 2, 2004, H.B. 292 becstne effective.
The legislation requires a plaintiff "in any tort
acfion who alleges an asbestos claim [to] file "** a
written report and suppoiting test results
conetituting prima-facie evidenco of tho exposed
peison's physical impeionent th8t meets the
,,,inim„", requirements speoified in [R.C.
2307.92(B), (G^ or (D) ], whicbaver is applicable."
Tlu statute also applies to oeaes dtat are ponding on
the legislations efTectivo date. The statute requires
plaintiffs with cases pending before the efYective
day to subodt, within one huodred twenty days
following the etYbctive date, evidence sufficient to
meet the R.C. 2307.92 prima facie showing
requirement.

0 2007 ThomsonlW est. No Claim to Orig. U.S. Govt. Works.
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agree to retain the legal services of the law firm
sponsoring the exaininatien, test, or screening.
*2 (4) The medical doctor spends not more than
twenty-five per cent of the nndieal doctor's
professionel practice time in providing oonsulting
or expert services in connection whh actual or
potential tort actions, and the medical doctofa
medical groap, professional covaaation, clicdc, or
other afldiated gcoup earna not rnore tban twenty
peY cent of its revonus from providing those
setvices.

*2 {15} In an attempt to set foi0i a prima facfe
casq appellatrts stated: "Danny R. Ac7onsods (sic m
) radiological report diagnosed nlcerated distal
esophagus cancer. A H-Read repott showed sntell
opacities of profusion 011 in the nrid and lower lung
zones bi3ateeaUy and circumecn'bed pleural
thickening. Mr. Aekmson also signed an affidavit
wherein ho testi6es hc has worked with oi in tho
viciaity of asbestos containing.producta and recalls
the cutdug, handling and application of asbestos
contsining ptoducts which produced viaible dust to
which he was ezpoaed and inbaled. Mr. Achinson's
death certifcate states that bis oatue of death was
congestive heart failure and aorfic stenosis. The
evidence of ulcerated distal esophagus cancx in
Mr. AekinSOn's throat is proof that asbesDoe was a
substantial contn'butiog factor to Mr. Aclcimon's
esopbageal cancer diagnosis." Appellanr5 also
asserted Oiat applying II.B. 292 to their cause of
action would be unsoastitutionady retroactive and
that it does not specifically apply to an esophageal
cancer claim.

FN3. Appellants misspellad Ackison's
oame tliroughout tho foregoing paragreph
as contained tn "Plaintiff Danny Ackison's
Motion to Prove Plaiatiffs' Prima Facie
Case Under R.C. 2307 and Motion for
Trial Selting "

*3 (16) The trial couit denied appellants' "motion
to prove prima facie ease undcr R.C. 2307 and
motion for trial setting." 1he court detennined: (1)
R.C. 2305.10 require9 that for an asbestos-related
cause of aetien to accrue, a competent medicel

Page 3

authority must mfcam the plaintiff that his injury is
related to asbestos exposure; (2) R.C. 2307.92(D)
sets forth certain minimum raqoiremenm for
bring3ng or maintalaing a tort action alloging an
aslxetos claim that is based upon a tvmugful death
and they apply no matter what plaintiff alleges is the
underlying disaase; (3) B.C. 2307.92(B) sela forth
minimum nquirementa for maintamiog a tort action
alleging an asbestos claim based on a neu-rosligtmnt
canditiou; (4) R.C. 2307.93(A)(3)(a) providee that
tho provisions apply to claims Otat arose befe¢e the

unless ca a
substantive tigbt of the party bas been 3mpairad and
that it violatea Sectlon 25, Article II of ihe Ohio
Constitution; (5) appellant failed to meet the crioeria
for uuintaining a wrongful death claim andet R.C.
2307.92(D)-she failed to present evideoce that the
decedent's death would not have occuhed wlthom
asbratosesposure; (7) appellant failed to meet the
rxiteria for maiataining an injury claim for a
Iton-maligoant conditlon undei R.C. 2307.92(B)-stie
failed to present evidetiee that thc decedent was
diagu.oaed by a oonipatent medical eWhoiitq wi0t at
least a Class 2 respiratory itnpairotent and asbosDosis
or diEftieo plautml thicLming and that the asbestosia
or difiLsc pleural thickenmg is a substantial
coutinbating factor to the deoedeaCs physical
inryaitmem; (8) R.C. 2307.92 does not sef forth
specific eriteria for maiataining an asbestos clemi
for esophagcal cancer, but in order for a cause of
action to accrue based upon bodily ittjmy caused by
asbesros ezposure, a plaintiff must have been
informed by competent medical authority tltet he
bas an astiestos related injury tinder R.C. 2305.10;
appellant did not preaent sueh evidence end a caase
of actitm for esophagesl cancer has yet to aciaae;
and (9) the statute does not impah appellenfs
substantive rights; instoad, the statutes define
previously unde[ined terms. Thus, the court
admmiatratively dismissed appellants' claims.

*3 {17) T6is appeal foRawed.

I

*3 {1 8) Ut their Tirst assignment of error,
appellauts assert tbat ihe trial cotirt erred by feiling
to find the asbestos-rolated claim Iegislation

® 2007 ThomsonlWest. No Claitn to Orig. U.S. Govt. Works.
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unconstitnlional because the legislation

*3 (¶ 9) ratroacfively changes the standard for
bringing a claim. Appellants further contend that ehe
trial coact impropcrly concluded that a°competont
medical authority;' as H.B. 292 defnma that tarm,
nntst diagnose the aabeatos-relate.d claima for the
clalme to aoctue under R.C. 2305.10.

*3 (1101 Appellees contend that the legialation is
not nnconstitutionauy retroactiva. Rathw4 dLey
argue t statates are merely
define and clarify terms used in earlier legislative
euactmenffi. Appollees 8trlber assert that R.C.
2307.93(A)(3)(a), the "savings clause; prevents tlu
legislation from being deelared unconatitationally
rettnacOve. The "eavings clnuse" provides that the
legislation does not apply to a pending caAe if its
application would uncomuiiutionaliq anpair a
clainatnfa vested rights in a particulai case.

*4 (1 li) Initially, we state our agreement with
appeflees that t}te legislation itself is not
unoonstitutionally retroactive. LC.
2307.93(A)(3xa) provides:
*4 For any cause of action that arises before the
effective date of this section, the provisions set forth
in divisions (B), (C), and (D) of [R.C. 2307.92) are
to be applied unless the coirt that bas jurisdiction
ovet ahe case finds botb ofthe followLtg:
*4 (i) A substantive right of the party bas lieon
impaited.
*4 (ii) That intpaitment is otherwise in violation of
Section 28 of Article Il, Ohio Constitution.

*4 Thus, because the legislation itaelf prohibits its
application if it woffid result in uncons6lutional
retroaco[vity, the legislation could eot be dxdated
uncoastitutionally retrosotive.

*4 The legislatare has left it open for cou:ts to
deeide, on a caso-by-oase basis, whether its
application to casos prior to the legislatioa's
et£ective date would be unconstitutionally
retroaative. 17terefore, we litmt our review to
whether applying the legislation ta appellant's case

Page 4

of laws have reoeived the neer universal distrnat of
civilizations.' Yan Fossen v. Babcock & Wilcox Co.
(1988), 36 Ohio St3d 100, 104, 522 N.E.2d 489;
see, also, LandgrtVl Y. U8I FBm Produats (1994),
511 U.S. 244, 265, 114 S.Ct.1483, 128 L.Ed.2d 229
(noting that 'the presumption against rehoactive
legislation is deeply rooted 'm mu jurisptudence,
and embodies a legal doctrine cenhaies older than
our Repnblia'). In recognition of the 'possibility of
the unjustncss of retroactive legislstion,' Van
Farsen, 36 Ohio St3d at 104, 522 N.9.2d 489,
Swfion 28, ratc II of the Olrio Censtitation
provides tbat the General Assembly 'shall have no
power to pass retroactive laws.' "

*4 Starc v. Waila, 96 Ohio St3d 437,
2002-Ohic-5059, 775 N.E.2d 829, at 19.

*4 {q 121 The Ohio Stiipreme court has
intatpreted Section 28, Article II of tlte Oluo
Constitution to mean that the Ohio Goneral
Assembly may not pass rettoaetive, substant[ve
laws. See Smith v. Smith, 109 Ohio St3d 285,
2006-Ohio-2419, 847 N.13.2d 414, st 16; Bie7at v.
Bleka (2000), 87 Obio St3d 350, 352-353, 721
N.E.2d 28; State ex re7. Slaugkter v. IndGs. Carnm.
(1937), 132 Ohio St. 537, 542, 9 N.B.2d 505
(atating that the proLibition againg retoactiva laws
"tias referewce only to laws which create and define
8ubaf8altive rights, and has no reference to remalial
legislation"). Cionatally, a subsaantive sletntc is one
tbat "impairs vested tights, affects an accrued
std>atantive rieht, or intposea new or additional
burdona, duties, obligations, or liabtlifles as to a
past aransaction." Bielat, 87 Ohio St.3d at 354. In
oontraet, retioactive, renmedial laws do not violate
Sectimt 28, Artlcle II of the Ohio Constitatiun. State
v. Cook (1998), 83 Ohio St3d 404, 411, 700
N.E:24 570; Van Fossen, 36 Ohio St3d at 107: "
[Rlemediel laws ara those affecting only the remedy
provided, and 'mclude lawa tbat merely substitute a
new or more appropriate remedy for the
enforcament of an exieting right" State v, Cook
(1998), 83 Obio St3d 404, 411, 700 N.B.2d 570,
citing Yan Fossen v. Babcock & Wilson Co. (1988),
36 Ohio SL3d 100, 107, 522 N.E.2d 489.

would be unconstitutionally retroactive. *5 {y 13) Thus, to detemtine whether a law is
*4." 'lietroacdve laws and retrospective application unconstitutionaEy retroactive, a court must employ
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a two-part analysis: (1) a oourt must evalnate
whetber the Goneral Assembly intended the statute
to apply retroactively, and (2) the court must
detetmine whetbar the statnte is remedial or
substantive.

*5 (¶ 14) In N'alls, the court eaplained the fnst
part afthe analysis:
*5 "Because ILC. 1.48 establishes a presuinption
that statutes operatc prospectively only, '[t)he issue
of whether a statate may constilutionally be applied

speo ve y does no anse ua ess een
a prior detewination that ilte Generel Assembly
apeclfied tliet tha etatute ao apply.' Van Fosseir,
paragraph one of the syllabus. If there is no ' " '
clear indication of rehoactive app$cation, tlten the
statute may only apply to cases whioh arise
subsequent to its enactment' "' Id. at 106, quoting
Ktser v. Coleman (1986), 28 Ohio St3d 259, 262,
503 N.E .2d 753. If we can find, however, a'
clesrly expreased legislative intent' tliat a statute
apply retroactively, we proceed to the second atep,
whlch entails aa analysia of whether ibe challenged
statote is substanti.ve or remedial. Cook, 83 Ohio
St.3d at 410; sea, a1so, Van Fossen, paragraph two
of the syllabus:'

*5 iYallr, at 1 10. Thus, a court's inquiry htto
whether a statuta may be conetitutionady applied
retroactively continues only afier an initial fmdiag
that the Genetal Assembly expressly intended that
the statato be applicd rehoactively. Van Fossen,
paragraph two of the syllabus.

*5 (115) In the case at ber, the General Assewbly
did express its intent for the legislation to apply
retroactively. RC. 2307.93 staka Otut R.C. Chapter
2307 applies to casas pending as of thc efeetive
date of the legislation. Thus, we mast consider
whether the legislation is substantive or remedial

*5 {¶ 16} "[A] statute is substantive when it does
any of the folfowing: impairs or takae away vested
rights; affects an acaued substantive right; inqwses
new or addificnal burdons, duties, obllgations or
liabilities as to a past transaetion; creates a new
right out of an act wbich Save no right and imposed
no obligation whcn it occurred; creates a new tight;
gives rise to or takes away the right to sue or defend
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actiene at law." Van Fosseri, 36 Ohio St3d st 107
(citations c®itted); see, also, State v. Cook (1998),
83 Ohio St.3d 404, 411, 700 N:E.2d 570. "In
common usage, 'substantlve' means 'creaHng and
defming rights and dufias' or 'liavmg substance:
invalving mattera of major or practical importanoe
to ali concetned[.]' MarriainWebsbet's Collegiate
Dictllonary (11 Bd.2003) 1245. A substanfive law is
the `patt of the law ihat creates, definea, aad
reg llates the rights, doties, aad powm of partiea.'
Hlack's Law Diciionaty (7 8d1999) 1443." Gen.

LigheLUg V. So7fee!/K Franlelm App. Nos.
05AP.310 and 05AP-323, 2006-Ohio-1655, at ¶ 21

"6 1117) Conversely, "[t] omedisl laws are those
ailectmg only the remedy pmvidc3. 'ttiese include
laws which morely substitute a new or more
appwpriate rcaiedy foz tbo eflforeeaient of an
existing right." Yan Fossen, 36 Ohio St.3d at 107
(footnotes omitted). "[L]aws which rr:laate to
procedures are otdinerily remedial in natnro,
iacluding mlea of pxactice, cettrsea of procedure
aad toefltode of review." {'an Farsen, 36 Ohio St3d
at 108 (dtetione aoiltted). Remediel laws are "those
laws affecting merely 'the me@yods and
procedure[s] by wbich rlghts are recognized,
protected and enforced, not ••* 9ie rights
themselves.' " Btelat, 87 Ohio St3d at 354, quotiag
Wetl v. Taxkwbs of CYnclnnati,Istc. (1942), 139
Ohio St. [98, 205, 39 NX .2d.148; see, also, 3tate
Y. 1Valk, 96 Ohio St3d 437, 2002-Ohio-5059, 775
N.13.2d 829, at 115. Remedial laws atl'ect o61y the
remedy provided, and inchrde laws [hat "'merely
substitote a new or nwre apptnpriate rena:dy for the
anforaament of an ezi9ting righr.' " Cincinnaff
Sclmol Dtst. Bd. of Edn. Y. Hamllton Cty . Bd oj
RevPston (2001), 91 Ohio St.3d 30g, 316, 744
N,E.2d 751, qaoting State v. Cook (1998), 83 Obio
St3d 404, 411, 700 N.E.2d 570; soe, also, Srate ex
re7. Romans v. Blder Beerman Store.t Corp., 100
Ohio St3d 165, 2003-Ohio-5363, 797 N.8.2d 82, at
¶ 15 (stating that remadial provisions ere just what
the uaruo denotes-tltose that affeot only the ramedy
pravided). "'A slatute undadating to provide a
mic of practice, a coursa of pracedtue or a ntethod
of reviaw, ia in its very naaue aad essence a
nemedial statute.' " Lewis v. Coanor (1985), 21
Ohio St3d 1, 3, 487 N.B.2d 285, qaoting Miami v.
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Dayton (1915), 92 Ohio St. 215, 219, 110 N.B. 726,
"Rather than addresaing substantive rights, '
remedial statutes involve pfoceducal rights or
change the procedure for effecting a remody. They
do not, however, create substantive rights that had
no prior existence in law or contract' Date Baker
Oidsmobdle v. Fiat Motors of N. Am, (1986), 794
F.2d 213, 217." Eucltd v. Sattier (2001), 142 Ohio
App.3d 538, 540, 756 N.13.2d 201; aee, also, State
er ret. Ktlbane v. Indus. Comm. (2001), 91 Ohio
St3d 258, 259, 744 N.E.2d 708 ("Bcmedial laws
an those that subatituto a new or di$'erent nnnedy
for the enforcamont of an aecnud right, ae
compared to the right itself, and generally come in
the form of 'rples of practice, courses of prooadwe,
or methods of review."').

*6 (118) In Van Fossen, the Ohio Supreme Cotnt
detemlined that RC. 4121.80(G) was
uneonetitatiomally retroactive. The statute provided
a defaffion of the term "substantially certain"; •' •
Substantially certain' means that an employer acts
with deliberate intent to causo an employee to autCar
injnry, dieeaae, conditrm:, or death." Praviously, tlre
Ohio Supreme Court had defined substan6ai
cottainty as follows: " 'Thus, a specific intent to
inituro is not an essential element of an iatentional
tort where the actor praceeds despite a perceived
threat of harm to offiers which is subafaatially
certain * ► * to oeeur **"'.' " Id at 108-109,
quoting Jona Y. YIP Development C. (1984), 15
Ohio St.3d 90, 95, 472 N.B.2d 1046. The Van
Fossen court stated that applying the new statate "
would remove appollees' potentially viable,
court-enunciated cause of action by imposing a
new, more difficult statutory restriction upon
appelieos' ability to bring the inatant action:' Id at
109. Tha court conaluded that the statute "removes
an employee's poleniial cause of action against hie
employer by impoeing a now, moro difficult
standard for the 'inteat' requiremont of a worlcers'
compensation intentional tort Oiaa that established
[under common law]," Id, paragrepL four of the
syllabus. The coiut canehtded that this was a"new
standard [that] eonstitute[d] a limitation, or denial
of, a aubatantive right :' Id

"7 (q 19) In Kuakier, the court detemthted that
R.C. 4121.80(G)(1) was an unconstitutional,

Page 6

substantive, retroactive law. The court rejected O:e
atguaaent that "the now atamta mamty reiterates the
common-law de5nition of a'n intentional tort ***"
Id at 138. The court expbiinad; "if the atatuto works
no change in the common-law definition of
intentional tort, the exerciae in determining wheiher
the statate applies to this caae would be pointless."
Id "Since the oow statute purports to oreate righfs,
duties and obligations, it is (io that extent)
aubatantive law." Id

*7 (120) In Caok, tho court deteruined ghat tha
sexual oSbnder ragistiafion requirements of R.C.
Chapter 2950 were not unconstitutionally
rottoactive. The court ttoted that tindet tlw fonqor
proviaions, habitaat sac offenden were ahcady
requited to regieter with thair camty shedff. Only
the &equenoy and duration of the regiauation
requiremeh,s have changed. * * * ► FUtthef, the
number of classifrcattons has mcreased from one *
* ► to three * s*" Id at 411 (eitapoiaa omitted).
T7te court concluded that "the ragiairation and
addteas vetilication provisioos of 1L.C. tbapter
2950 aro de minimis procedural requiremants that
are neeessary to achiove the goals of R.C. Chapter
2950:' CooIS 83 Ohio St3d at 411

"7 {¶ 21) bt Eielat, tha coctit conoladed that R.C.
1709.09(A) and 1709.11(D) coaaatitMrd 'Yemadiai;
curative statutes that mctely pmvide a fimnewotk
by which parties to certain investatent accouota can
ttwrc readily eaforce their intent to desigoato a
pay-on-death beneficiary." Id. at 354. "[T)he
relevant proviaiona of R.C. Glmpta 1709
remedially recognize, proteot, and enforce the
contractual tights of parties to oartain securities
inveslment accounts to designate a pay-on-death
beneficiary. Bafore the Act, Ohio eoutta did not
eonsistently recognize aad anfotoe similar righta.,"
10 at 354-55. The new legislation "atre[d] a
conflict between the pay-on-daaih registaations
pamitted ia the Act and the fontpl reqeummaots of
our Statute of Wilis." Id at 356.

•7 (1 22) In KJibanc, the court held that the
settlement provisions in fomor R.C. 4123.65 were
a course of procedure as part of the process for
enforcing a right to receive workers conipensation
end, ehus, was rwnedlal legislation. 7he lagislature
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had amended R.C. 4123.65 to remove the provision
for Industrial Commission hearings on applications
for aettlemart approval in State Pund clahns.

*7 {' 23} Two Ohio comnion pleas court cases
have concluded that H.B. 292 aoavtitutes
unconstitutional retroactive legislation when applied
to cases pending before the legielation's offoctive
dato. In In Re Specia! Docket No. 739S8, tanuaty 6,
2006, tbree Coyalioga County Cottunon Plese Court
judges detcrmined that retroactively applyhig H.B.

Page 7

constitutes physical barrn, and as saeh
satisfies tho injury raquirement for a cause
of action for negligent failtue to wam or
fof a sirict products Hability claint evea if
no othcr ltaim is caused by asbestos.
Verbryke v, Oweas-Coriting Plbe,glas
Corp, (1992), 84 Ohio App3d 388, 616
N.E.2d 1162. The Verbryke court noted
that 'even if Robert Vetbryke's diaease is
asymptioniatic it does not necessarily mean
he is unh®nned in tha sensa of the
i ct^+PIO^P I!I 1^^^^1'^^!3_3:M+U

Constihttion because it reqa'ves "a plaintiff who
filed his spit prior to the effective date of Ow atatuto
to rneet an evidentiary threshold tltat exte.nds above
and beyond the common law atandsrd•$le standard
that existed at the t'vue [the) plaiatift' filed his elaim.
" 17re conrt noted tbat Otito common law required "
a plaintiff seeldag redresa for asbestos-related
injlaics '•* to show that asbestos had caused an
alteratan of the lining of the lung wi9toui any
reqiutement that he meet certaiu medical eriterla
befoie Ming his claitn," (citing In re Cuyahoga
Coonty Asbeatos Caser (1998), 127 Ohio App.3d
358, 364, 713 N.E:2d 20),^4 aod that H.B. 292
iurposed new requirements regarding the quality of
ntedieal evidettce to establish a prinre tacie
asbastos-n:brted claim. The court stated ttnt the
logislation "cun retroactively elindnate the claims of
thoae plaintiffs whose right to bring suit not only
vested, but also was exoroised." Baeause the court
found application of the act unconatitutioaal, it
applied RC. 2307.93(AX3)(b) wtiieh states that "itt
the event a coort finds tho retroscdve application of
the act unconstitutional, 'tbe eourt shall dtimrrnine
whether Ahe plaintiff has failed to provide sotficiout
evidence to support the plaintiff's causo of aotion or
the right to relief under the law that Is in et1'ect prior
to the effactive date of this sectlon,' " If the
plaint3f7 does not meet ihe prlar standard, tha court
should administratively dismiss the clahns. See R.C.
2307.93(A)(3)(c).

PN4. The Aibastos Cases court explained
the conmwn law standanf as follows:
"[lJu Obfo the asbestos-related plearal
thickening or pleural plaque, wbich is an
alretation to the lining of dte lung,

supra, at 395, 616 N.E.2d at 1167."
Id. at 364.

*8 19 24) In Thorton v. A-Best Produels,
Cpyahoga C.P. Nos. CV-99-395724,
CV-99-386916, CV-01-450637, CV-95-293526,
CV-95-293588-072, CV-95-296215,
CV-03-499468, CV-95-293312-002,
CV-00-420647, CV-02-482141, the oourt
coucluded that applying H.B. 292 to tbb plaintiffs'
case would be unconstihftionally retcoaotive. Tha
couit detemlnfed that H.B. 292 is substantive, as
opposed to reutcdial, legislation: "['fpie Acfs
ioipesition of new, higher medical standards for
asbostos-related clafins is a substantive alteratlon of
exiating Ohio law which will have rhe effect of
retroactively eliminating the claims of plaintiffs
whosa rtghts to bring soit previously vested." Whilo
the coutt concluded that applying ik.H. 292 to the
plaiatiff's• case wuuld be unconstitullosally
rettoat:tive, it did not declarb the legisletion itself
unconafitutional. The court fovnd that the
legisfadon cannot be tmconstitutiaually tettoactive
because R.C. 2307.93(A)(3)(a) precludes its
appltcaHon if to do so would violate Seotion 28,
Article II of the Ohio Constitution.

*8 {T 1} The comt rejocted tbs defendants'
argunoent that the Act did not creatc a new alandard
for asbesttos-related claima-similar to the argument
appellees raise in the case sub judice:
*8 "Under RC. 2305.10, Defendants atgue it was
t]te law of Ohio that an asbeatos pereonal injuty
claim does not acave until the plaiutift' has
developed an asbestos-related bodily inj!ay and has
been told by 'compeeent medieal authority' that his
injury was caused by his exposlne to asbestas.
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However, in 1982 the legislature did not define the
terms 'competent medical authority' and 'injury'
in R.C. 2305.10. Defendants argue that the Act does
not change the requicaments for ttte acental of an
asbestos-mlated injury. Rather, the Act ostabliahes
mininmm ntedical requirements and prima facie
provisions to provido definitions and substantive
standards for the provisions fucluded by the
IegislatareinR,C. 2305.10."

Pagc g

a substantive change in the law, they are not mete
rernadml requiretnatts. lndtead, they are aubstantive
cbangos and tnay not be cwistitutionally app&ed
retroactively. However, becattae the legislation
coartaias a savings provision, the iegislation itaelf is
not uttconsfitutional. 7hua, we conclude that
applying H.B. 292 to appallants asbestca-related
claittta would be an unconstitutionally Tettoactivo
application.

*9 (q 27) We disagree with appetlees' aasertion
*81nesting tbedofsndaa ,
noted that A.B. 292 requues the diagnosis of a simply "clarified" the law rmgard'mg
competent medical authority" and provides a asbeatos-related 1Ldgation and R.C. 2305.10. In
specific definitlon of fbat phraae, "In contrast, RC. Natronr+tde Mut Ins. Co: v. ICidwell (1996) 117
2305.10 does not defma 'competent medical Ohio App.3d 633, 642-643, 691 N.E.2d 309, we
autttorlty.' In the absarce of a statotory defirutim cbaerved thet Ihe General Assetn}ily has the
tbat meaning is supplied by common usage and authority to clarify its prior acta. See Marttn V.
common law:' '[he court notad that no definition Martia (1993), 66 Ohio St,3d 110, 609 N.E.2d 537,
exists in the oase law and flius, H.B. 292 requires fn. 2; Okio Flosp. Aasa v. Ohio Dept of Humrm
madiczl experta "to 'jump addilional hurdles' Serv. (1991), 62 Ohio St.3d 97, 579 N.B.2d 695, fn,
before thay are pennitted to walk into court" 4; Sfaie v. Johnson (1986), 23 Obio St3d 127, 131,

491 N.B.2d 1138; Heating v. IVylte (1962), 173
*8 (¶ 26) In the case at bar, applyin8 R.C. Ohio St. 221, 224, 180 N.$.2d 921. We exp]aiaed:
Cltapter 2307 to appellants' cause of actiat would *9 "When ilte Oluo (3etteral Assembly olarifies a
remove their potentlally viable, common law cause priot Act, there is no questiom of rehusetivity. I£
of action by impoaing a new, tiara difficult bowever, the e]arification subatantlaily alters
atatutory standatd upon their ability to maintain the substantive rigttts, any attempt to, make the
asbestos-related claims. The gtamte requires a clarlfloetion apply retroactively violata Soction 28,
plaintiff frliug cettain asbeatos-rolated olaims to Article IT, Ohio Cons'dtution. In Heatlag (v Wylie
present "competent medical autliority" to establisb a ([962), 173 Ohio St. 221, 224, 180 N.E,2d 921],
ptima facie case. The statute spaoifica]ly defatea " the cou'rt wrote as fbllowa:
aompetent medical anthority' and places limits on *9 'Appellee has argued that the change made by
Who quaiifrea as "comgietent medicel aa&ozity." the General Aasembly in Section 4123.01, Revised
Praviouely, no Ohio coart bad p]aced such Code, was not an amendment but was metoly a
restriotiona on what eonsOtuted aompetont medical elarification of what the Genotal Assembly had
authority. lnstead, coutts generally accepted always coneidered tlia law to be. 'lhans is, therefmo,
medical authority tbat compHed wi0t the Rules of according to appellee, no question of
Evfdonce. This represonta a change in. the law, not tet[owtiveness so far as the application of the
simply a ehange in procedure or in the temedy emendmentto tbis actwn is concetne&
provided. TLerefore, tbo chaage is substantive and *9 Wftlt tbts contention we eannot agree. The
applying R.C. Chapter 2307 to appellants' Cuneral Asaembly was aware of the decisions of
asbestos-related elaims woutd be unconBtitatienal. this court interpratlng the word, "iqjttty ." Those
17te legistation rseates a new stendard for b4erpretationa defined snbstantive rights g'tven to
nmintaining an asbestas claim that was pend'mg the injured worlmten to be compensated for thair
befote the legislation's effectivc date and prohibits injuries, Those substenlfve rights were sulistaptiaAy
appenanta fiom maintaining this cause of action altered by the General Assembly wharr it amended
unless they comply with the new statutory the de8nitiou of "injury." To attempt to make that
requirements. Bacause these requirements reptesent sabsteative chattge applicable to actions panding at
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the tfine of tba change is clearly an attempt to make common law.
the amendment apply retroac6vely and is dtus
violative of Section 28, Article H, Ooestitution of
Ohio; (6mpliasie added.) Id, 173 Ohio S't at 224,
19 0.O.2d at 43-44, 180 N:B.2d at 923."

*9 Natiouwlde Mut. Ins. Co. v. K(dwell (1996), 117
Ohio App.3d 633, 64M43, 691 N.S.2d 309.

*9 (1291 In the case sub judice, H.B. 292 does
not simply "clarify" prior legisllation. Rather, H.B.

the legal requiremcnts 8or filing an asbestos-relsted
claim. Before the legfelation; aplaintiff was not
required to set forth a pruna-facie case. To the
extont the legialatioa attempts to change the
definition of "competent medical autharity" in R.C.
2305.10, it is unconstitutional retronotive legislation
whon applied to cases pending bafore the effeotive
dato. Befae the kgislation'a effecltve date, °
coxupotent medical authorit}r' did not have the satne
slringent requiremenb that 9w legielation ]tttpoaea,
lnstead, whether a pLtittiff presented "competent
medical authority" generally was determined by
eze'nining the niles of evldwce. By purporting to
ahauge the definition of "eompetcnt niedieal
authority" as ueed in R.C. 2305.10,M iha
legislation effects a substantive ehange in the
meaning oftbat pluase.

FNS. We also question whether H.B. 292's
defudtion of "competent medical 8uthority^

applies Lo R.C. 2305.10. '13e definition
itself states that "oompotwtt medical
autLority" means a medical doctor who Is
providing a diagnosis for purposes of
establishing a prima facle easa under R.C.
2307.92; it does not state that it means a
medical doctor who is providing a
diagnoeis for purposes of detomd'miog
whether a elaim aoorued under R.C.
2305.10.

*10 (120) Consequently, we conclude that H.B.
292 eannot oorcgfltutionatly be retroactively applied
to appellants' asbeetos-related claims. We therefore
remand the case to the triel caut so that it can
evaluate appellants' cause of action under Ohio
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•10 {I 30) Acoordingly, we hereby sustain
appellanta' first assigiunent of enor, reverse the trial
ecurt's judgment and reniand the matter for fultlter
proceodinga. Our disposition of appellants' fitst
assigument - of error rendets their remaining
assignments of ermr moot and we wt7l not addaeas
tliom. See App.R.12(Axixc).

10 JUIIGMENT REVBRSED AND CAUSE

CONSIS'fBNT WTfH TFIIS OPINION.

JUDOMBNfBN'TRY

no It is ot+dered that the judgment be reverred and
the mattet tumsnded for futther pmceedinga
consistent with this opinion. Appellant sball reaover
of appelleea costs henin taxed.

*10 7be Court fnula ihere were reaeonable gcounds
for llds appenl.

*10 R is ordered that a special mandato ieaue out of
this Court direoting tha Lewnvce Coun#y Common
Plos Court to catty ffits judgment into exccution.

*10 A oettified copy of tbie eniry shall eonatllute
,bst m0ndate puasuaat to Rule 27 of the Rules of
Appellate Procedure.

HARSHA, P.J.: Concurs in 7udgment Only.
ABELE, J. & McFARLAND, L: Concur in
Judgmeat & Opmicn.

APPENDIX

*10 Couuael for Appeltees H,B. Puller Co,
fndustrial Holdinge Corp., 3M C`ampany, Union
Catbido Corp., AmcBem Products, Ino. and
Certainteed Coep.: [tiehard D. Sehuster, Nina L
Webb-Lawton, and John N. Boyer, 52 East Gay
Streei, Culmnbas, Ohio 43216-1008

*10 Counsel for Honeywell lnternational, Inc.:
Sharen J. Zealey and WMiam M. Huse, 201 East
FiOh Street, Suite 1700, Cincinnati, Obio 45202
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*10 Counsel for The BOC Group, Inc. fka Airco,
lnc., Hobart Brothers Company and Lincoln
Electric Cotnpany

*10 Counsel for A.W. Chasoerton Company:
Matthaw M. Daikey 1150 Huvtingbon BuildWg,
925 Buclid Avenue, Cleveland, Ohio 44115-1414

*10 Coumel for deneral Blectric Compstty and
CBS Curporation: Rcgmald S. Kranier, 195 South
Main Stceet, Suite 300, Akron, Ohio 44308-1314

*10 Counsel for Izuetnational Minerals aiid
C6bmical Corpora8on: Thomas L. Bagaa, Jr. and
CW9stitu Carey Steale, 2349 Victory Parkway,
Cinoinnati, Ohio 45206

x10 Counsel for Beazar 8as4 htc. and
Ingereoll.Rand Company: Kavm C. Alexandersen,
John A. Valenti, and Collxn A. Mountcaetle, Sixth
Floor-Bulklay Buit3ing, 1501 Euclid Avenue,
Cleveland, Ohio 44115

*10 Counsel for Owens-Blinois, Inc.: Rebecca C.
Seohrlst, One Seat3ale, Soite 650, Toledo, Ohio
43604

*10 Couasel for John C[aue, Lnc.: David 1,. Day,
380 Sou& FifOt Street, Suite 3, Columbus, Ohio
43215

*10 Counsel for Ohio Valley Insalatimg Company,
lnc.: Bmoe P. lvlaodel and Kurt S. Sigried, 1660
West Seooad Street, Suite 1100, Cleveland, Ohio
44113-1448
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t:
Wilson v. AC&S, Inc,Ohio App. 12 Dist„2006:

Court of Appeals of Ohio,lV+elfih Diatrict, Butler
Couuty.

WIISON, Appellee,
V.

AC&S INC, M a1,App^lta;,ra
No: CAZ006-03•056.

No. CA2006-03-056.
Decided Dec. 18, 2006.

Bacltground; Wife, individually nad as peraonal
ropresentatrve of husbands estate, broaght asbastos
personal iejuty and wrongfiit death elaime agaiust
companies engaged in mfniag, procassfng,
mnnufaetudng, or aellitig, or distributing esbestos or
asbestas-e.antainmg producta or maubinery, a11e8ing
hnsbands exposare to aabeetos or
asbestos-oontaining products or maohtnery in his
work at steel plant bad caused his lung diaease and
other athneats. The Couit of Conmiwn P1eas, Butler
Couuty, No. CV2001-12-3029, nilod that statutes
add[essliYg asbea6Ds liability claims could be applied
retroactivety to wifa's aotion. Wife appealed.

HoltTiog: T'ho Court of Appeals, Young, J., held
that statutes addressing prima facie slwwin8 of
asbestns ]iability were remeallul, and thae,
tetroactive application of stataaes did not viclate
state coastitutional provision generally prohibiting
retroactive laws.

Revemed and temmd'ed.

(1] Constitutlonal Law 92 f^45

92 Conatitotional Law
9271 Conattuction, Oparation, and Enfoiceiaent

of Constitutional Provislona
92k44 Deeermination of Constitutional

Questions

Page 1

92k45 k. Jadicial Authority and Duty in
CeneraL Most Cited Cases
The deciaion as to wheffitr or not a statute is
constitutional presents a question of law.

121 Ap1ea1 and Error 30 e=893(1)

30 Appeal and Etrot •
30XVI Review

30X'YI(F) Trial De Novo
30k892 Tfiaa De Novo

30k893 Cases 1liable in Appellate
Cotut

Cited Cases
30k893(1) k. In Oenetal. Most

Queafions of law are reviewed de uovo,
indepeftileutly, and without daference to the trial
coutt.'a decision.

[31 Constitutioaal Law 92 0-48(1)

92 Constitutional Law
9211 Consttruction, Operation, and Enforcemmt

of Conadtational Provisions
92k44 Determination of Constitutional

Questfons
92k48 Presump6ons and Conshuction in

Pavor of Constitutionality
92k48(l) k Iin Oenernl Most Cited

Caaes
Ohio stalutes enjoy a strong presamption of
con,etitutionality.

141 Coaalitutional Law 92 C>48(1)

92 Constibrtional Law
92II Consanwkion, Operation, and Enforcement

of Constipi0onal Ptovisions
92k44 Detetniinatioa of Constitutional

Questions
92k48 Preawnptions ®d Consuuction in

Favor of Conatitutionality
92k48(1) k. fa General. Most Cited

Cases
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Constitutional Law 92 C^48(3)

92 Constiwtional Law
9211 Constmction, Oporation, and Enforcement

of Conatitutiotal Provieiona
92k44 Demtioinatioa of Constitutional

Questions
92k48 Presumptions and Construcdon in

Fevor of Constitotionality
92k48(3) k. Doubtfid Cases;

Coustruction to Avoid Donbt. Most Cited Ceaes
enuobmm ot preeame

to bo conatittuiona7, and before a caat may deelare
it unconstitutional, it must appear beyond a
teesonable doubt tbat the legislation and
constituticnal provisions are ckarly incotupatible.

[5] Constltuttottal Law 92 C=148(1)

92 Constitutional Law
9211 Construction, Operation, and Snfarcament

of Constitational Pcovlslous
92k44 Deteemination of Constitational

Qaeations
92k48 Presumptions and Construction in

Fevor of Conafidt'tionality
92k48(1) k. In General. Most Cited

Casos
A reguiarly enected statnte of Ohio is presumed to
ba conatilotional and is therefore euti0ed to the
benefit of every presumption in favor of its
constitulionality.

[6] Conatitutlonal Law 92 C=48(1)

92 Constifutional Law
9211 Conshaction, Oparation, and Enforoentent

of ConstHutional Provisions
92k44 Dettmmnation of ConstiUttional

Qacstions
92k48 Preaumptions and Coastcmction in

Favor of Constitutionality
92k48(1) L In General. Most Cited

Cases
Thc pnssamption of validity of a legislative
enactnxut carmot be ovemome unless it appeara
that there is a clear conflict between the legislation
in quesdon and some pantcalsr pmvision or
provisions of the Constitation.

[7] Coustitutional Law 92 "2

92 Conatltational Law
92VI Vested Rights

92k92 k. Constituiional
Geceral. Most Cited Cases

Guatenties in

Constltutional Law 92 0=186

92 Constitational Law
92VIIIRetruspectivo and Post Facto Laws

GonetaL Most Cited Cases
7Le Ohio Constitution genetally prohibits the
Genatal Aseembly &om passing refroactive laws
and protects vested righfa from naw legishtive
encroaclinurits. Const. Art. 2, § 28.

(81 Constitutional Law 92 4^ItT8

92Conatitutional l.aw
92V111 Retruepeetivo and Bx Post Facto Laws

92k1$7 Natute ofRetrdspectiva Laws
92k188 k In ('saneraL Most Ctted Casea

The Retroactivity Clattse of the Oluo ConstiWlioa
nutiiGes those new laws tliat roach back nnd ezeats
new budens, aew duties, new obligations, or new
liabilitiea not exiating at the tlnx the atatate
becomes ef$ectivo. Const Art. 2, § 28.

[9] Couatitutional Law 92 0^186

92 Constitntional Law
92VII1 Rehospeetive and IDc Post Facto Laws

92k186 k. Conslitntional Probibitions
General. Most G]ted Cases

Constitutlonal Law 92 "88

in

92 Constitutiottal Law
92VQI Rahn®pective and Bx Post Facto Laws

92k187 Nature of Retrospective Laws
92k188 k. In General. Most Cited Cases

Refloactivlty of lawo itself is not always forbidden
by the Ohio Constitution, and althougb the language
of the Ohio ConeNtution providea that the Genenl
Aesembly "shall have no power to pass rettoactive
laws," §hete is a emoial distinction betweeo stsiatcs
that merely apply retroaettvely or retrospectively,
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and tbose that do so in a manner that offends the
Ohio Constitution. Const Art. 2, § 28.

(101 Constitutional Law 92 0-188

92 Constitutional Law
92V111 Retrospective and Ez Post Facto Laws

92k187I3ataro of Retrospeotive Laws
92k188 k. In Oeneral. Most Cited Cases

A"takoaefive law," within meaning of Ohio
oonatitutional provision generally ptohibIting
retroactive laws, is a law made to affect aots or ots
occunimg, or rights accntiug, before it came into
force. Cotsst. Art. 2, § 28.

[11J Constitutlonal Law 92 E^189

92 Constitutional Law
92<+lII Retrospective and Fat Pcst Pacto Laws

92kl87 Nature of Rdhospeclive Laws
92k188 k.ln General. Mast Clted Cases

The test for uuconstitutional retroactivity requrces
tbe court fiist to detemtine whether the Geuerel
Assembly expressly intended tho statute to apply
rettnaatively, and if so, the court moves on to the
question of whetlier the etatute is substantive,
rendeiiag It wtconstitutiou0lly Ietroactive, as
opposed to marely remedial, rendering it
oonstitutionally retroac6vo. Const Art 2, § 28.

1121 Constitutional Law 92 C^190

to asbestoawas substantial contn"bnting factor to the
medical oonditioay would be applied n;boactively,
as olcment for determining whetber statritp were
unconat;totiunally rauoactive. Conat. Ait 2, § 28;
R.C. §§ 2307.91, 2307.92(B, C, D), 2307:93(A)(1,
2,3).

CGenoral Assembly expressly intended that stalutes,
requuiag a plaintiff bumgiog asbeatos liabiltity claim
to make prhna facle sbowing that the eaposed
pecson bas phyaical impairmeet nbatiting ffmn a

i pentons sute
to asbestos was substantial contriiwtiag factor to ths
nvxlical coudition, would be app[ied rahueolively,
as element for detetmiWag whether etatutea were
uncoostitutiomally retroactive. Const. Art. 2, § 28;
R.C. §§ 230791, 2307.92(B, C, D), 2307.93(A)(1,
2,3).

[131 ConsUtutlonaf Law 92 0=190

92 CoYistihuional Law
92VIII Rotrospective and Bx Post Facto Laws

92k190 k. Retroactive Opemtion as to Rights
and Obligations.. Most Cited Cases
A retroactive stamte is "substantive," and therofore
unconatitutionaIly rctmaotlve, if it impaira vested
rights, affects an acctaed substantive rigM, or
fmposees new or additional buadcas, daties,
obligations, or liabilities as to a past tnmsaclion.
Const Art. 2, § 28.

92 Constitutional Law
92VD1 Retrospeetive andEx Post Facto Laws

92k190 k. Retroachive Operation as to Rigtits
and Obligations. Most Cited Coaes

Products Liabllity 313A 4D^2

313A Prodacts Liability
313AI Scope in General

313A1(A) Products in Cteneral
313A12 k. Constitutional and Statutoty

Provisions. Most Cited Cases
peneral Assembly exptessly intended that stahrtes,
recptiring a plaintiff bringing asbestos liability claim
to make prima facio showing that the axposed
person has physical impairment resul6ag froma
medical condition and that such person's exposuro

1141 Constitutional Law 92 E=186

92 Cmntitutional Law
92VIII Retraapective and Bx Post Psato Lews

92k186 k. Coostitutional Probrbitions in
General. Most Cited Cases
One of the printary purpases of the Retroactivity
Clause in tho Ohio Constitution, which ganuelIy
probiblte retroacGve laws, is to preveiat t[u
legislature from invading or interferiug with the
vestedrights of tndividnaals. Coaat Art 2, § 28.

(151 Constitutional Law 92 0^*190

92 Constitutional Law
92VIQ Retrospoctive and Ex Post Facto Laws

92k190 k. Retoaofive Opecation as to Rights
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and Obtigationa. Most Cited Cases
A "vested right," wbich is protecxed by
Repoactivity Clause of Obio Comtitution, wbich
elaose generally probibite retroactive laws, may be
cieatad by conuww law or statute and is gonerally
wudastood to be the power to ]awfully do certain
actione or possess ceitain things; in essence, it is a
property rlght Const Art. 2, § 26.

1161 Constitational Law 92 C=190

9
92VIII Retrospeclive and Ex Post Faoto Laws

92k190 k. Rehoacbive Operation as to Rigbta
and Obligations. Most Cited Cases
"Vested right," which is protected by Retroactivity
Claose of Ohio Constitution, which elauae generally
prohibits reuoaotive laws, is one wluch it is proper
for the state to recognize aud protecy and which an
individual cennot be deprlved of arbiharily without
injustiee, or without his or her conaent. Const. Art.
2,§28.

[17] Constitutlonal Law 92 E-190

92 Constitationat Law
92VIII Retrospective and Ex Post Facto Laws

92k190 k. Rehnadtive Opem{ion as to Rigbts
and Ob]lgations. Most Cited Cases
A right cannot be considered a "vested right," as
would be protected by Retroactivity Clauso of Ohio
Constitution, which clause generally proht'bits
refroactive laws, unless it arnouats to saruethiog
mure than a mere expectation of futam benefit or
interest foutded upon an anticipated contiuuanca of
exisliug lawa. Coast. Art. 2, § 28.

[18] Coustitutional Law 92 C=105

92 Constitutionall Law
92VI Vested Rights

92k105 k Rights of Action and Defeuses.
MostCited Casea
Afler a cause of aGion has aecmed, it canaot be
taken away ot diminished by legislative action.

[19] Constitutional Law 92 f=92

92 Constitntional Law

92V1 Ves6ed Rights
92k92 k CoostituUonal

Ganetal. Most CitedCases

Coustitatioaal Law 92 lm277(1)

Page 4

Onatanties in

92 Canstitational Law
92X1I Due Pmmss of Law

92k277 Propeaty and Rlghla
Pmmcte,d

Thctein

92l'277(1) k. In Ganeral Most Cited Cases

tlie rules of the common law, as guldes of coaduct,
and 8tey may be added to or repealed by legislative
authotity.

(20] Coastitational Law 92 C-190

92 Comstitutlamal Law
92V111Retrospoctive and ExPostFacto Laws

92k190 k Rehoaotlve Operation as to Rights
and Qbligations. Most Cited Cases
When aLe Ohio Supreme Court interprets a koy
word or phrase in a statute, those intotptatatioas
del3ne subetatttive rlghts given to person8 who arra
affected by fLe statute, and if those substantive
rights are subatanlially altered by the l3eneral
Assembly when it amruds the definition of that key
word or phmea, then the atiuntknent camot be
made to apply rotroaotlvely to sny action penil'mg at
We time of tbe change, since such a relroactive
applicadon of a sobatantive proviaion woutd violate
tho Retroactivity Clause of the Ohio Conetituti(m
Const. Art. 2, § 28.

1211 Coostttuttonal Law 92 C=190

92 ConttituAonal Law
92VIII RetrospecUve and Hx Post Facto Lawa

92k190 k. Retroactive Opemtion as to Rtg[its
aud Obligations. Most Cited Caaee

Products LiabHity 313A C=2

313A Pcoducta Liability
313At 3cope ia Gonetal

313A[(A) Prbducts in General
313Ak2 k Conatitotional and Statutory

Pmvieions. Most Citod Casea
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Statute dofming "substantial contnbuting factor,"
for purposca of ntaking prima faoie ahowLog, in
asbestos tiabitt.ty case, that exposure to asbeatos was
substan6al contributing factor to the exposed
peraon's medical condition, did not sabstantially
alter Ohio Supreme Courl's mtcipteta6on of "
substantial factor," whkh intecpretation adopted the
definition of "substantisi factor" in the Restatement
(Socand) of Torts, and thus, retroactive application
of the statute, to actMns pending when etaturos
beeazne effective, did not violate general
co:tatitution.al prohibition of retroactive lawa. Const
Ad. 2, § 28; R.C. §§ 2307.91(FF)(1), 2307.90, C,
D), 2307,93(A)(1, 2, 3); Restatamont (Second) of
Torts § 431 ctnt a.

Statate defining "subahmtial contributing fector;"
for purposes of inekiug prima facie showing, in
asbestoe liability case, that eYposun: to asbestuss was
subsmntial contributing faotor to the expnaed
peidon's madical condition, did not substantiall,y
alter Ohio Supreme Court's interpretation of
sulistantial factor," which tntetpretaHon adopted the
defmition of "substantial factoe' in the Restatement
(Second) of Tods; and thaa. rettoactlva application
of the statLLto, to actions pwd'nig when atatute
became eMctive, did not violate geneml
constitutional prohtbitien of mtroactive laws. Canet.
Art. 2, § 28; R.C. §§ 2307.91(FF)(1), 2307.92(B, C,
D), 2307.93(A)(1, 2, 3); Reatatement (Second) of
Torts § 431 cmt a.

(22] Coaatitutional Law 92 C>191

9t Constitutional Law
92VIII RdrospecUive and Ex Post Faoto Laws

92k191 k. Laws Relating to Remedias. Most
CSted Cases

Products Liability 313A C^2

3 t3A Products Liabifity
313AI Scope in Oeneral

313A1(A) Praducts in General
313Ak2 k. Consiitutional and Statutory

Provisions. Moat Cited Cases
Stafute defming "competent medieal authority," for
purposos of making prima faCie showing, in
asbastos liability case, that a competent medical

Page 5

auA ority detennined with a reasonable degree of
medical certainty that without the asbestos
exposarea the physical impaitment of the exposed
petson would not have occunrod, was romedial or
procWural rather tlwn subatantive, and thus,
rahoactive applicazion of statute, to aotione pending
on date the statute became effective, did not violate
Ohio Cons6tution's geaexal prohibition of
retroacave lawa; before enactmeat of ,tatute,
naitlter General Assembly nar txao Suprome Coart
had deGned "campetent ruedieal aathority." Const
Art. 2, § 28; R.C. 2305.10, , ,
2307.92(B, C, D), 2307.93(A)(1, 2, 3).

Stetute dafiniog "competeW medical authority," for
purpoaes of making prima faoie showing, in
avAestos liabitity casa, that a competent nnalical
authotity detenamed wi8t a teasonable dagree of
medical ceiNamty t6at without the asbestoa
expoaures the physical impairment of tba exposed
person would not have occlm-ed, was remadial or
procedural rather than aubstentive, and thus,
retroactive applicatiaa of statute, to actions pending
on date §he statuto became eftfbctive, did not violate
Ohio Consfitntion'a general proln'bitian of
nstroaUive laws; before enactment of statutie,
nei9ter General Assembly nor Ohio Supreme Court
had defided "centpoteut tnedical au0iority." Const.
Art. 2, § 28; RC. §§ 2305.10, 2307.91(Z), (PF)(2),
2307.92(B, C, D), 2307.93(Axt, 2, 3).

[231 Cohetltutional Law 92 a190

92 Constitutional Law
92VIII Retrospective and Ex Poat Facto Laws

92k190 k. Retroective Opemtion as to Rights
and Obligations. Most Cited Cases

Products Liabilify313A C-2

313A Products Liability
313AI Scope in Genatal

313A1(A) Products in Ganerat
313Ak2 k. Conetitational and Statutory

Provisiona. Most Cited Cases
Statate imposing "bnt for" regairament, to establish
prima facie case of asbestoa liability, ihat a
competent mcdieal authority determined with a
reasooable degrae of inedioal certainty that without
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the asbestoa expoaute tho physical impairment of
the exposed person would twt have oecutred, was
conaistent with state's long-standing defmition of •'
proximate cause" and with Obio Supreme Coutt's
interpretation of "substantial factor," which
imerpcetation adopted tha daSnition of "substantial
faoto2' in Reatatement (Second) of Torts, wldch
defutition incorporated "cause;' and thus,
reanactive application of statate, to actl0ns pendiug
when statute boceme effectivo, did not violato
B^LLVJ ccastitutionsl prolu'bition of retroactive
laws. Conat. Art, 2, § 28; R.C. 0 bsl,l^.yy'2j
2307.92(B, C, D), 2307.93(Axl, 2, 3); Rest3tammtt
(Second) of Torts § 431 cmt a.

Statute imposib:g "but fas°' reqairenmm, to eatablisb
peima facie c8se of asbestos liebility, that a
competont medical authority detennined wiW a
reasonable degree of medical eertainty that without
the asbeatos expoame the physical impairment of
the exposed person would not bave occmred, was
consistent with stata's long-standing defudtion of "
proximato cause" and with Ohio Supreme CourCs
interptenrtion of "subatantial factor;' cvbieh
inteepretation adopted the definition of "sotistatttial
flaotot' in Restateinent (Sacond) of Torm, which
definition iucorpmuted "cause," and thue,
rehvactive appli.cation of statoto, to actions pending
wban atatute became effective, did not violste
gona:al constituuonal prohibition of retroactive
lawe. Cosat. Art. 2, § 28; R.C. §§ 2307.9t(FP)(2),
23D7.92(B, C, D), 2307.93(Ax1, 2, 3); Reatatemem
(Second) ofTorts § 431 onit a.

[241 Negligeace 272 "79

272 Negligence
272%M Proximate Cause

272k374 Rcquisftes, Definitions and
Distmc6ons

272k379 k "BuAPot" Causation Aot
Without Which 6vent Would Not Have Ocwned.
Most Cited Cases

Negllgenee 272 a384

272 Negligence
272X1IIProximate Cause

272k374 Requisites, Defisitions and

Dietutctions
272k384 k. Contiuuous Sequence; Chain

of Eventa. Moat Cited Cases
The "pm:umate cause" of an event is abat which in
a natural and effitiouons sequenoe, unbroken by any
new, independent cause, prodnoes that event and
without which that event would not have ommed.

[25) ConsHtutional Law 92 C=190

92 Constitutional Law
trospeciive and Bx Post Facto Laws .

92k190 k. Retroactivo Operation as to Rights
and Obligationa. Moet Cited Ceses

Products UabiNty313A E-2

313A Products Liability
913A1 Scope in Oenecal

313A1(A) Products in Oeneral
313Ak2 k. Cotistituflonal and Statutory

Provisions. Most Ci6ed Cases
Statute reqnitiag prtma fade showmg, in asbeatoa
liabilfty case brought by smoker or 3n wrongful
death case based on sebestos expoaure, either of
sabetantisl ocwpational exposae to ashestw or of
eicpoauro equsl to "25 fiber per cc years," did not
displace any statute or Ohio 8uptente Coutt case
law, and ,hu9, Yetroactive applicaHon of saatate, tb
actions pending when atatute tiecame effective, did
not violate geaeeal constitutlonal pmlitbifi6n of
retroactive laws. Conak Att. 2, § 28; R.C. §§
2307.91(GO), 2307.92(C)(IXc): (Dkl)(cb
2307.93(A)(l, 2, 3).

Statute nxluiring prima facie ahowiog, in asheabs
liability case brought by smoker or in woongful
death case based on asbestos exposure, either of
sabstantial occupational expoanre to aabestos or of
eaposme equal to "25 fiber per cc years" did not
displace any statute or Ohio Snpreme Couct oase
law, and thus, retroactive application of atatate, to
actiona pending when smtuw became effective, did
not violate general constitutional prohibition of
tattoadfve laws. Coast. Art. 2, § 28; R.C. §§
2307.91(GO), 2307.92(C)(1)(c), (D)(1)(c),
2307.93(A)(1, 2,3).

[26] ConstftatlonalLaw 92 0-I91
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92 Consfltutional Law
92VM Retrospeetive and Ex Post Facto Laws

92kl91 ic Laws Relating to Remedies. Most
Cited Cases
A retroactive statute is '°remedial," and therefore
does not violate generat constitutional pxoiubidon
of retroactivc laws, if it is one that affecta only the
remedy provided; tliis includes laws that merely
ai>fisfltute a now or ntorc approprlate remady for the
enforcement of an existing right. Couet. Art 2, § 28,

[271 Cons6tationa aw

92 Constâtntiouat Law
92V111 Retrospective aud Ex Post Facto Laws

92k19/ k. Lawa Relating to Remediea. Most
Cited Cases
A'Yanedial" atatute, whioh can be applled
ratroactivoly without violating general
constitutional pxolubit{on of retroactive laws, is one
tbat merely affects the methods and procedure by
which rights am recognized, protected and
cnforeed, not the rights themselves. Coosk Art. 2, §
28.

[281 Constitutional Law 92 C-191

92 Constitutional Law
92VIII Retraspective and Ex Post Facto Laws

92k191 k. Laws Relating to Remedies. Most
CitedCases

Products Llsbtlity 313A E^2

313A Produots Liability
313A1 Scope in Gcncrd

313AI(A) Producte in General
313AkL k. ConstituHonal and Stalutory

Provisions. Most Cited Cases
Statutes teequiriag a plaintiff bringing asbestos
liability claim to make pritna f8cie showlug ihat the
axposed person bas physical impai:ment resulting
from a ntedical condition and that such person's
exposure to asbestos was aubatantial contributing
factor to the medical condition were "ramedisl"
rather tlran substantive, aad thus, retroactive
application of the statutes to actions pending on
datc the atatates became effec6ve, as wae expressly
intended by General Assembly, did not violate Ohio

Page 7

Constitnaoa'a gene:al prohibition of retrosctive
laws; statutes clariHed the meaning of ambiguous
phraaes Gke "bodily injury c®rsed by eMoaure to
asbestos'• aad "competent medical authority;" and
such ambiguities had resulted in extmordinery
volume of cases that had shained states courts and
bad Ylimatened to overwhahn tha judieial sy' atem.
Const. Art 2, § 28; R.C. §§ 2305.10(BH5),
230791(S), 2307.92(8, C. D), 2307.93(A)(1, 2, 3).

Statutes reqniring a plaintiff liringiag asbeatos
,:^: .... c a uRx: T^eie8howlig-9tiUiht

eaposed pataon haB physical iiupahtnent resdlting
from a medical coodition and that such pdr"son's
exposure to aebestos was subataatial cenidbutmg
factor to tbe nuajical condition were "remedial"
rather than substantive, and thas, rehoaotive
applioation of ihe statutas to actlons pending on
date the etatatas becatua effective, as was expresely
intended by General Assembly, did not viohtte Obio
Constitafions generai prohibitioa ef rettaactive
laws; statates clarified the mebiting of ambiguous
pbtases like "tiodi(y injaty caused by exposare to
asbestoa" and "competent medical ^authesity;" and
such embiguities had reaalted in eztlaoi^diuary
volume of cases that liad slraiued state's coutts and
had threatened to overwhebn the,judicial syatem.
Con.st Att. 2, § 28; R.C. §§ 2305.10(B)(S),
2307.91(B), 2307.92(S, C, D), 2307.93(Axl, Z, 3).

(291 Constitutlonal Law 92 ^193

92 Coostinttional Law
92VIQ Retrospective end &c Post Facto Laws

92kt92 Carative Acts
92k193 k. ln Generil. Moat Cited Cases

Products L1abWty313A E^2

313A Products Liability
313AI Scope in General

313A1(A) Products in General
313Ak2 k. Constitationai and Statutory

Provisions. Most Cited Csses
Statutes requ'ning a plaiatiR' bringing asbea0os
liability claim to make prima facie showing ihat ihe
exposed person has physical imlmirment resalting
from a medisal condition and that sucb perswa
exposure to asbestos was substantial oontributing

® 2007 Thomsoo/WeaL No Claimto Orig. U.S, Govt. Works.

Page As81



N.E.2d - Page 8

-- N.E.2d --, 2006 WL 3703350 (Obio App. 12 Diat.), 2006 -Ohio- 6704
(Cite as: -- N.E.2d --)

factor to the medioal conditioa were curafivo, and
thus, retroactive application of the statutes to
actions pending on dato the statutes beoama
effective did not violate Ohio Conetitulion's genenil
prohibition of reLoacNve laws; statutes olsrified the
tneuuing of ambiguous phraeee llke "bodily injury
caused by exposure to aebestos" and "competent
medieal authority," and such elarifications were
moent to sddresa problem of overwhelming voluma
of asbestos liability cases filed by plaintitfa who
were not sick, whish cases compromised the abiiity
of plaintiffs who were sick to receive compeusahon.
Const. Art. 2, § 28; R.C. §§ 2305.10(B)(5),
2307.91(E), 2307.92(B, C, D), 2307,93(A)(I, 2,3).

Statetes requiring a plaintiB' bsinging asbestos
liability claim to make pstma facie showmg that the
oxposed person has physical lmpainnent resulting
fram a medical condition snd that such petaoo's
exposure to astieatos was sabatantial contributing
faetw to the medical edndtion t4eie enTatlve,, and
thus, rehoactive application of the sttattrtes to
actions pending on date ihe statutes beceme
effective did not vialata OLio ConstiMon's general
paohibition of retroactive lawa; sttatatea elarified tha
meaning of ambiguous phrases like "bodily injuty
cansed by exposure to asbaslos" and "competent
nudioal authority," and such clarifications wera
meant to address prublem of overwhelming volume
of asbestoa liability cases filed by plainliffs who
wore not sick, which cases oompromised the ability
of plaintiila who were sick to receiva ce®pensation.
Const. Art. 2, § 29; B.C. §§ 2305.10(B)(5),
2307.91(E), 2307.92(B, C, D), 2307.93(AX1, 2, 3).

(30] Constitutional Law 92 C,-I93

92 Constitutional Law
92VIU Retrospective and Ex Post Faclo Laws

92k192 Curative Acts
921r193 k. In GenenL Most Cifed Cases

Retfoactive curative laws do not viokue the genenl
constitutional pmhibition of retroactive laws. Coast.
Art.2, § 2E.

1311 CoustitaBonatI.aw 92 "0.3(4)

92 Constilutional Law
92III Distn'butioa of Govoinmantal Powers and

Functions
92I1I(8) Judicial Powers and Functimts

92k70 Bncroachment on Legielatura
92k703 Inquiry Into Motive, Policy,

Wisdom, or Justice of Legislation
92k703(4) k. Wiedom Most Cited

Cases
It is not a aoart's fundion to pass judgment on the
wisdom of the legislation, for that is the task of the
legislative body whicb onactad tbe tegishtlon.

1321 u Law

92 Constitutionai Law
92TI1 Distnbution of Governmcntal Powets and

Fuactions
92III(B) Judiclal Powers andFunatiens

92k70 8ncroaclmtedt on Legislature
92k70.3 lnquiry Into Motive, Policy,

Wisdow, or 7asiiac of Legislation
92k70.3(3) k. Po9icy. Moet Ctaed

Cases
The Ohio General Aasembly, and not the Supreme
CoW, is tha pmper body to resolvc public policy
issues.

CIV[L APPEAL FROM
COURT OF COMMON
CV2001-12-3029

BVl`LBR COUNCY
PLEAS Case No.

Price Waicultanski & R^'ley, L.L.C., William N.
Ritoy, and Chriatopher MoeBa, for appalloe.
MoOoy, Rice, L.L.C., John J. McConnell, aud
Vincent L. Greena, for appellae.
Yorys, Sator, Seymour & Peeee, L.L.P., Richard D.
Sebust*r, and Nina I Webb-Lawloa; Rcsernary D.
Walsh, for appeilants 3M Co®pany, Oglebay
Norton Company, Certainteed Corporation, and
Union Carbide.
Oldhem & Dowling and Reginald S. Kranier, for
appeEant CBS Corporation.
Bakat & Hastetler L.L.P., Robin E. Harvoy, and
Arigota M. Hayden, for appellants Uniroyal, Inc.,
and Georgia-PaciSa.
Gagaglter Shatp, Kevin C. Aleaauderson, Joha A.
Valenti, anQ Colleon Mountoastie, for appellant
ingersoll-Rand Corporation.
Bnekley B:ing, L.P.A., and JetTrey W. Ruple, for
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appellant Cleaver-Brooks.
Sutter, O'Connell & Farchlone Co., L.P.A.,
Matthew C. O'Connall, and Douglas R. Simek, for
appellants R1tey Stoker Corporation and Oadcok
Sealing Technologies, L.L.C.
McCarthy, Lebit, Crystal & LifSnan, Co., LF.A.,
arA David A. Schaefer, for appellaut Rapid
Ametican Cotporation.
Tmt Pe1ro, Attorney General and Holly J. Hunt,
Assistaut Attorney General, for amicus euriae Ohio
Attorney Geneml Jim Petro.
un a, e or

amicus curiae Owens-Illinois, lnc.Price
Waicukauski & Riley, L.L.C., William N. Rtley,
and Christupher Muclkr, for appellee.Motley, Rice,
LL.C., Jobn J. McConnell, and Vmewl L. Greenq
for appellee.Vorys, Sater, Seymour & Pease, L.L.P.,
RicLard D. Schuster, and Nina I Webb-Lawtcn;
Rosemary D. Welsb, for appellants 3M Company,
Oglebay Norton Company, Certaiateed
Corporation, and Union Carbide.Oldham &
Dowliog and Regioald S. Kramer, for appelleat
CBS Corporation.Baker & Hostetler L.L.P., Robiin
B. Harvey, and Aagela M. Hayden, for appellanTs
Uniroyal, Inc., and Oeorgia•Pacsc.Gallagher
Sharp, Kevin C. Alexsnderson, Jobn A. Velanti,
and Cotleen Monntcaefla, for appellant
higetsoB-Rand CorporationBuckley Kiag, LP.A.,
and Jefficy W. Ruple, for appellent
Cleaver-Brooks.Sutter, O'Connell & Farcbione Co.,
LP.A., Matthew C. O'Connell, and Douglas R.
Simek, for appellants Riley Stoker Corporation and
Oarlock Sealing Teclmologies, L.L.C.McCarOty,
Lobit, Crysial & Liffmau, Co., L.P.A., and David A.
Schaefer, for appellant Rapid American
Coriwraticn.Jtm Petro, Attotney Oeaeral, and HoAy
J. Huut, Aesistant Attomey General, for atnicus
aurlae Ohio Attomey Oenoral Jim Peho.Bunds,
Stntc & DoWitt, and Robert Bunda, for amicna
cariae Owens-Illinois, Inc.W[LL(AM W. YOUNG,
Judge.

*1 (111 This mattor is bcfore us on an appeal ml
by aumerous appellattts who aro challengiag a
decisfon of the Butler Cmmty Court of Common
Plcas' fuaiing that the asbestos clahn of
plaintiff-appellee, Barbara Wilson, individually and
as peraoaal representative of thc esmte of Chester
Wilson, is governed by the law as it exiated prlor to

ffie effective date of 2004 ABtSub.HB. No. 292 ("
H.B. 292).

*1 (¶ 2} From 1964 to his retirement in April
2000, Chester Wilson was entployed by A.K. Steel
Corporation, fomterly known as Amrco Steel
Corporation, located in Butlar County, Ohio, Mr.

-Wlsoa worked in varlona Jobs around the plant,
including the posipon of funmca teodet. On Augost
4, 2000, lvlr. Wilson, who was a
two-or-ttinwpaelr-a-day smoker, was diagnosod
WiTn ung caacer.

*t {7S} On December 14, 2001, Mr. Wikon Shxl
a complaint against a number of companies
(hereinafier "appellanta" FS2) Oiat have been
engaged in the mining, processing, manafaotaring,
or sale, and distn'butioa of asbestos or
asbestos^cwstaiuing ptoducts or nmehinety, Mr.
Wilson alleged that he had lieen expoaed to
asbestos or asbestos-contamiug products or
nutihineay in his occupation aud that appellanb
waru responsible for his lung disease and related
physieai ar'hnents from which he suB'ered

*1 (14) On April 15, 2003, Mr. Wilson died of
hmgcanccr.Thereafter, Mr. Wilson's wifo, Barbsra
Wilsou, was subetituted as the party in iutetest for
the deceased Mr. Wilson.

*1 (15) On Soptsmber 2, 2004, H.B. 292 went
into effeet The koy provisions of H.B. 292 are
ecdified in R.C. 2307.91 to 2307.98. Among other
tidaga, ihese provisions require a plaintiff bringiag
an asbestos olaim to makc a prima facie showing
that the eztposed per®nn bas a physieal impahtnent
uaulting from a medical cowdition aad that ihe
person's expastra to asbestos was a subatantlai
contnbuting . fector to the mediaal cmdition. See
R.C. 2307.92(B) dmoagh (D) and 2307.93(A)(1).

*1 (161 In Maxoh 2005, appellce fdecl a motion,
wi9t seveml ecdilbita attached, eeeking to eatab8sh
the prinra ffiaie showing required under H.B. 292.
Appellants ft'ted a n emonuaium in opposition,
asserting that appellee'a proffered evideoco failed to
establish a sufGcfent prima facie showing to aLLow
her case to proceed and roquestrog that appeBae's
casebe admmistmtivoly dismissed.
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*1 (171 On August 30, 2005, the trial court held a
bearing on the patties' varioas asseetions regardiag
appeIIee's asbestos claim. At the heating, appallee
acknowledged that her evidence was insafficient to
establish the prima facie showing required under
HE. 292. Ncverthelesa, appellee argaed that Ii.B.
292 should not apply to her asbestos claim beoause
applying the neiv law to i[er claim would aoaount to
an unconatitutional reanactive application of tha
law.

*2 (9 14) Ohio's Personal InJury Asbesws
Lirtgarton 4stem-Pre-KB. 292

*2 {1 15) In 1980, the General Assembly
amanded R.C. 2305.10 to slata when a ceuee of
action for an asbestos-nelated personal injury arises
or accrues under Ohio law. 138 Ohio Laws, Part 11,
3412. R.C. 2305.10(B)(5) now states:

0f:41P:,110iM.in.nPm 11^ M N

iseued an order holding that the retroactive
applfcatioat of Ii.B. 292 was substantive ra0tar than
tneraly remedial in its effect and thereforo violatas
Seclion 28, Atticle 11 of the Ohio Constitutioa
Conseqaently, the trial court announcod its intention
to "adjudicate substaative issues in aebestos casea
Sled before September 2, 2004 according to the lew
as it exieted prior to [II.B. 292]'s enaeGinwat, and
(tn] adnrinistcefively dismiss, wi0reut p,ejudice, any
claim that farls to meet the requisite evidentiary
ihreshold." Tho trial court jourueliud its order on
March 7, 2006.

*2 (1 9} Appellants now appeal from the trial
courfs March 7, 2006 order Mg and assign the
followmg as error:

caused by exposure to aebes6os auauea upun the
date on which the plaintiff is informed by
compctent nndical authority that the plahttiff tau an
iojory that is rebtted to tbo wcposure, or upon the
date on wlilcb by the exerdse of trasoneble
diligepce the plaintiff should have lmovin that the
plaintiII' has an inj,uy 9iat is related to the exposure,
wldchever date occurs 5rat"

*2 (117) Prior to Septembar 2, 2004, tlte General
Aasembly bad never defined the temm "bodily
injury caused by exposure to asbestos" or
conipetant medical authority."

B

*2 {l 10} Assigrunent of Eaor No. 1:

*2 (¶ 11} "The trial court crred in intetpreting
R.C. 2307.92 and eancluding that the statute would
"violate the Ohio Constitution:'

*2 (1 12) Appellants argua that the trial court
eaed in concluding that retrospectively appl3''mg
certain provisioos in I3.B. 292 to this case would
violate the ban on retroactive legislation in Seclioa
28, Artiele II of the Ohio Conatitution. We agrec
with this argtuaent

I

*2 {¶ 13} OVERVIEW OF OHIO'S
PERSONAI. 1NdO11Y ASBESTOS
LITIGATION SYSTEM-PAST and PRESEIVT

*2 {Q 18) Ohio'sAsbertos Litfgarton C'rtvfs

*2 #9 19} Asbestos claims have created a vastly
increased amount of litigation in tbe atate and
federal courts in this country, which tho United
States Supreme Court haa ebaracteirr.ad as "an
elophantum mass" of oases. H,B. 292, Sectlon 3(A);
Orliz v. FibreLoasd Corp. (1999), 527 U.S. 815,
821, 119 S.Ct. 2295, 144 L33d.2d 715.

*2 {¶ 20} The extraordinary volume of
nonmslignant astiestos cases eonGnues to attain
federal and state courts. H.B. 292, Section 3(A).
Over 600,000 people in the United States have fffed
asbestas claima for asbestos-related petaonal
itguries through the end of 2000, and it is astimatod
that there ate cmrcntly more than 200,000 active
asbestos easea In courts nationwide.

*2 (121) one repott suggests "that at bost, ouly
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one-half of all chiitmnts have come forward and at
worst, only one-fsfth bave filed claims to date." Id.
Another study cstimates tltat $54 bfllion havo
already been spent on asbeetos litigation. Id.
Bstimatea of thc tohl custs of all asbaetos claim
range fr' om $200 to 265 billioa. Id.

*2 (1 22) Before 1998, Ohio, Mississippi, New
York, West Virginia, and Te ws accounted fbr nine
per cent of all fitinga of asbestos elaims. However,
between 1998 and 2000, these same five states
;arr i - .aaL_=Sr -y pet e a
zeaait, Ohio his now become a haven for asbestos
clafitts and is onc of the top five sfetaeoitrt vemus
for aabestos filings. Id.

*3 {¶ 23) There are at loast 35,000 a&bestos
peraonal-injury cases pending in Obio ataec eourts.
Id. If the 233 Ohio sttatacourt general jurisdictional
judges statted atying tbese asbestos eases today,
each would have to try over 150 osses before
rctiting the current doclcet. H.B. 292, Section 3(A).
That figure oonservatively computes to at least 150
trlal wecks, or motetbsn tbroe yoars por judge (o
retire tbe ourrent docket Id.

*3 {¶ 24} 'Me cinietrt docket, however,
continues to inarease at an exponentlal catc." Id. For
example,:in 1999 thete wore apptoximately 12,800
pencling asbestos casea in Cnyaboga Couuty. Id
However, by the end of October 2003, thcre wmm
over 39,000 pending asbestos casea. Id.
Approximately 200 new asbestos cases are filed in
Coyahoga County every month. Id,

*3 {¶ 25) Asbestos personal-iajuty lttigation has
already oontnbuted to the banlauptcy of mote than
70 coatpanies nationwide, incittding nearly aR
mennfactarots of asbestos textile and iasulation
prodacts. Id. "At least five Ohio based coinpanios
have Ixen forced into bankntptey becaose of an
unending flood of asbestos cases brought by
claimants who are not sick" Id

*3 {126} The Qeneral Assetnbly has recogniud "
that the vast mryjortty of Ohio asbestos claims are
filed by individuals who aUege they have been
exposed to asbestos and who have sottw physiaal
sign of expostae to asbestos, but who do not snfter

from an asbeatoe-rclated impairment" Id Indeed,
89 percent of asbestos claims eome from people
who do not have cancer, and 66 to 90 percent of
these soncaucer claiments are ttot sick. Id.
Ftntlumtore, aceording to ono etudy, 94 percent of
the 52,900 asbestos claims filed in the year 2000
involved claimants who are not sick. Id.

'3 ('p 27) Tragically, pla'ntpiffa with asbeetos
claims are receiving iess than 43 cents on every
dollar awarded, and 65 por cent of qw
c e np
who are not sick Id

C

gone

*3 (Q 28) dmended5'ubatitute House BllI291

*3 (129) KB. 292 was slgaed into law on June 3,
2004, and took effect on September 2, 2004. The
key pwtiona of ahe law are codified in R.C. 2307.91
to 2307.98. TLe beaio putpose of the law is to
resolve tLis state'a aebestos-litigation crfafe.

1

*3 {¶30} Legistativelnteaf fa8nvclingX.8.191

*3 {¶ 31) Section 3(B) of I3.B. 292 states;

*3 19 32} 'In enacting sections 2307.91 to'
2307.98 of the Revised Code, it is the intent of the
Cfeneral Assembly to: (1) give priority to fhose
asbestos claiments who can dcmonattete ecYoal
physieal liarm or iWress caused by exposoro to
asbestos; (2) fiillq preserve the rlghts of claimams
who were exposed to asbesroa to parsue
eonq+cnsation abouW those claimwnts beaome
impaired In tlte futere as a resnlt of such exposarr
(3) enhance fix ability of fhe atale's judicial syatmsa
and fedual judicial systenm to attpetvise and conl[oI
titlgation and asbestos-related bmtkntptey
proceedings; and (4) wnserve the acaice iesouioee
of the defendanta to allow compensation of cancer
victims and others who are physically inipaired by
exposure to asbeatos while secming ilte right to
similar corttpensation for those who may auffer
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physical impairment in the future."

2

*4 {133} R.C. 2307.92: Prima Facte Showing of
Minimum Mrdtcal Reqtttrementr

*4 (1341 &C. 2307.92 establishes the minimum
medical regtiremenm that a plamtiff tvith an
asbestoe claim mast meet in order to maiutain the

*4 (¶ 37) "(a) A diagaosis by a competent
medical authority that the exposed person has
prlinaty lung cancer and that eaposmc to aabestus is
a sabatantial contrlbnting factor to that cancer;

*4 (y 381 "(b) Hvidence that is sofficiect to
demonstrate ahat at ieast ten years have elapsed
from tha dato of the exposed person's fhat ezposure
to asbestos antil the date of diagaoaia of the
exposedperson's primaty lung cancer. *' w

action and [eqtlires the plaintiff to maka a prima *4 (139} "(c) ramerormeronowmgf
facie showing of thore nsmimotn requirearonte. Tlte
provisions of RC. 2307.92 categorize sabe®tos
claimants inbo tbtee distinct categories: (1)
claaimanta who are advanoing an asbestos claim
based on "a non•maligaant coaditiou," RC.
2307.92(B); (2) claimaafs who are advancing an
asbeetos olahtt based upon "hmg cancer of mm
exposed son who is a stnoker;" R.G
2307.92( (1); and (3) claimaMS who e^e
advancing an asbestoe claim that is hasod upoa "a
wmngtbl deafh «`* of an eaposed pe[aon[.]" IL.C,
2307.92(D)(l).

*4 {135) The case sub }ad{ce involVea a claimant,
i.e., appellaat, who is aeting as ilte personal
representative of her late husband, who was a
smoker. Appellaat claima that her lata husband's

•4 (1401 "(i) Evidence of the exposed person's
sabstantial oceupational exposate to asbestos;

*4 (141) "(ii) Evidence of tisa exposed person's
eaposare to asbestos at least eqaal to 25 fiber per ce
yeara as determinad to a reasonable dagree of
scIentific probability * * •:"

*4 (1421 R.C. 2307.92(DXl) reqnitea a slmilar
prima faafe showing to be mada by a clailnemt who
is bringing or maintaining an asbestos olaim that is
besed upon a wrong[ul death.

3

lung cancer was caused by his elcpoatae to asbestos. *4 11 43) B.C. 230793: Pt}ing of Priina Facte
Appallant is also bainging a wtongful•de6th ctatm
lherofore, appellant's claims would be governed by
R.C. 2307.92(C)(l) and (D)(1), assamitlg that the
reievaut provisioas of H.B. 292 can be applied
retroactively to this case.

*4 (1 36) R.C. 2307.92(C)(1) prolubits any
peraon fmm briuging or maintaining a tort action
alleging an asbestos claim based upon hmg oaneer
of an exposed peteon who te a smoloer, in the
absocce of a prima ihcie showiug, in the tnatmer
descdbed in RC. 2307.93(A), that the wcposed
person baa a physical impaimunt, ,hat the physical
impairment is a restdt of a medical cwndition, and
that the person's oxposore to asbestos is a
sabsiantial contributing factor to the medical
conditiun. 73e prirtsa facie shuwing nwst ineludo all
of the following minhmxm reqoiremeMs;

Svidence

*4 {¶ 44} R.C. 2307.93(A)(1) requires the
plaintift' 9n an asbestos action to file, within 30 days
aftcr filing the twmplaint or other ialtial pleading, "
a wrgten repott and supporting test resolts
coavfltoting pritna-facie [sic] evidence of ahe
exposed peraou'e phyaiael inpsirment that maets the
winirnunr requirements speoified in [R.C.
2307.92(B), (C), or (D) ]. wbichcver Is applicable."
The defendant in the caee bas 120 days from the
date the spe 'crt'ied type of prhna facie evidence is
proffered to ehallenge tha adequacy of tlut
evidence.RC.2307.93(A)(1).

*5 (145) If the defendaot in an asbestos action
chaIIengw the adequacy of the prima facie evidenec
of the exposed persoa's physiml impairment as
provided in RC. 2307.93(A)(1), the tdal comt,
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using the standard for resolving a motion for
amumary Judgmeatt, must determine whefher the
proffered psima facie evidence meeets the miamnun
requireoaents specified in RC. 2307.92(B), (C), or
(D). R.C. 2307.93(B).

*5 (146) If the trial court finds that the plaintdf
faed to make the requisite pome fade showing, the
court must admialstratively disniss the plaintiffs
claim without prajudice. RC. 2307.93(C). Any
phiintiff whose case has becn administratively
dknissed may move to tor er case
the plaintiff makes a prima fhcie showing that meeta
the reqcueanents of R.C. 2307.92(B), (C), or (D).
RC. 2307.93(C).

*5 (147) RC. 2307.93(A)(2) provides that with
respect to any asbestos claim that is pezd'mg on the
effective date of the stata0o, ihe plaintifPmust file
the wfitten report aud sopporting test resolts
described in RC. 2307.93(A)(1) within 120 days
ltollowing the effeetive date of the stetute. The trial
oourt, upon plaintiffs motion and for good caose
shown, may extend the 120-day perlod in whieh ttio
written report and supporting lest resalts must be
ffled.

4

*5 {1 48} Tlte 'S'avings Clatu'e" in R.C.
2307.93(A)(3)(b)

*5 (149) RC. 2307.93(A)(3) conttains a"saviugs
clause," whieh provides that for any cause of aetian
arising befot® the effective date of this sedtioa; the
provisions sat forih iu R.C. 2307.92(B), (G^ and (D)
atv to be applied imlRaas the coutt finds that "[a]
substantive right of a party to the case lias been
impaiteed" and that °that impaiimtent is otherwise in
violatlon of Section 28 of Aracle II of tho Ohio
Constitution" ]f the court makes both of those
lindings, it must apply the law that is in effcet prior
to the effective date of RC. 2307.93. See R.C.
230793(Ax3)(b).

*S (1501 ]f tha court finds that the plaintiff has
failed to provide sufficient evidence to support his
or her cause of action uader RC. 2307.93(A)(3)(b),

the caurt must adminishat'rvely dismiss the
plaintilYa claim without prejudice, and with the
comt retaining juriadiction over the case. RC.
2307.93(A)(3)(c). Aay plaintiff whose ease has
been adnwtishatively dismissed may move to
reinstate tha case if the plaintiff provides sufficient
evidence to eopport tho plaiotiffs eause of action
under the law that was m effect when the plaintiffs
cause of action arose. Id.

*5 (S 51) FI.a. 292s De}lnttloa of/:ey P7lrosrs

*5 [152) H.B. 292 defntes at least one pbaase not
previously definad by eithac the Geneial Assembly
or the Obio Supreme Court, . namely, "competent
medleal authoriry."

*5 {¶ 53} R.C. 2307.91(2) defines "ooinpetont
medical auilwrity" as nieanin,g a medical doctor
who is providing a diagaasis for putposes of
wnatituting pznna fhcle evidence of an exposed
petson's physical impaimient tfiat n>defa the
rsyairemeats apeeified in R;C. 2307.92. The
tnedical doctor must also be a"board-artified
internist, pulmonary specialist, onaologist,
pathologist, or occnpational medicme apecialiet,"
RC. 2307.91(Z)(1), who "is ac>uaIIy Groatiog or has
treated the exposed person and 11as or had a
doator-patiem relationship with tha person." P.C.
2307.91(Z)(2).

*6 (1 541 Furlbermore, as the basis for the
diegnosis, the medical doctor mnet not have relied,
in whole or in part, on the reports or opinions of any
doctor, elinic, laboratory, or testing company that
peaformed an exandnation, test, or sereaiing of the
claimant's medical camdition (1) in violation of any
law, regulation, liceating reqairemeat, or medicai
codo of pracbco of the state in which that
examinafiom, teat, or scrooumg was conducted; (2)
that was condocted without olcarly establiehing a
docmr-patient relationehip with the claimaat or
medical personnel involved in tha examinetion, test
or screening process; or (3) tliat requaed the
olaiment to agreo to retsin tba legal servieea of the
law fam sponsoring the examination, lest, or
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screening. B.C. 2307.91(Z)(3)(a) through (c).

*6 {¶ 55) Additionally, the rnedical doctor must
not spend more than 25 patrztrt of his or her
professional practice time in providing consulting
or expert services in connoctm witL aetoal or
potential tort actions, and gte medical dactut'a
mddical group, prafeesional corpotatioq clinic, or
other afl•iliatod group must not eatn nrore than 20
percent of its revenues from pcoviding diose
servicea.R.C.2307.91(Z)(4).

*6 11561 "[B]odily injury caused by axposure to
asbestos" is defnud, for putposes of B.C. 2305.10
and R.C. 2307.92 to 2307.95, as "physical
impairment of the exposed person, to which the
person's expcsure to asbestos is a substantial
contdbudng faCtci" "Substantial coutrilinting
factor," in ttua, is defined to mean that "[e]xpos<tre
to asbeatca is tlx predotninate causa of the physieal
inopainttent alleged in the asbcstos olaimL]" and
tLat "[a] cotnpeaant medical authority has
determmed with a reasonable degree of medical
cariainty that without the asbestos exposures the
physical impairment of the exposed persen would
not hava occatred." R.C. 2307.91(FFX1) end (2).

*6 (157) Finally, RC. 230791(G)(O) defines
substeatial oceupational enpoeure to asbestos" as
meaning "employmem for a camnlative pariod of at
least five years in an industry and an occupation in
wbich, for a substantial portion of a uornmi work
year for thst accupation, the exposed perscn **•
(1) [h]aadled raw asbestos fibers; (2) (fJabricated
asbestos-containing products so that the potson was
exposed to raw asbcstos ftbers in the fabdcation
procees; (3) (a]ltered, repaired, or otherwise worlced
with an asbestos-coutaining product in a ntauner
that exposed the person on a regular basis to
asbestos fi'hess; or (4) (w]orked in close ptoxmiity
to other workara engaged in any of the activities
descnbed in [R.C. 2307.91(GG)(1), (2), or (3) ] in a
manner tiut exposed the person on a regotar basis
to asbestos fibets."

OF R.C. 2307.91, 230792, and 2307.93

Page 14

*6 (¶ 59) Appellants asseR that the trial court
erred In findiog that ihe retroactive applicatioa of
several provisiona of H.B. 292 to appellea'e
asbostoa claim violates the Ohio Conatilation. We
agree with appellants' argument.

A

w7 B 6O7 Sln ara eview;
ConstlfbAona(ity

"7 [1][211161) The decision as to whether or not
a stat¢te is constitutional presents a question of law.
.fndreyko v. Clnclnnati, 153 Ohio App.3d 108, 791
N.E.2d 1025, 2003-Ohio-2759, 1 11. "l2uuestions
of law are reviowed do novo, inddpandanfly, end
without dcference to the trial court's decision."
(Footnote amitted.) Id

*7 [3][4](5][6] {q 62} "(Obio] statuka etyoy a
atroug ptesiunption of, coautitationality, 'An
enactment of the (eneral Assembly ia ptesamed th
be censtitutionsl, attd before a comt inay deelare it
unconslitutional it must appear beyond a reasonable
doubt that the legisllation and ecnstitational
provisions ate elearly incompatible.' Srtrte eY rel.
Dtckman v. Defembacher (1955), 164 Ohio St. 142,
128 N:E.2d 59, * * * paragraph one of the syllabus.
'A regularly eoaoted atatate of Ohio is presutncd to
be constitutioual and is themforo entitled to the
benefit of every presumption in favor of its
conatitutionality.' Id. at 147, 128 N.E.2d 59 **•'
That presumption of validity of such legislative
enactrneatt cannot be overcome unless it appeat[a]
that tliare is a dear conflict botween the legislation
in question and somo patticular provision or
provisiona of tba Constitutioa' Xerla v. Schmfdr
(1920), 101 Ohio St. 437, 130 N.B. 24, * * *
paragrrph two of the ayllabus; State a reJ. Durbin
v. Smith (1921), 102 Ohio St. 591, 600 **•;
Dicfanan, 164 Ohio St at 147 *""." State v. Cook
(1998), 83 Ohio 8t3d 404, 409, 700 N.E.2d 570.

II

*6 {y 58} RETROACTIVE APPLICATION
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*7 1163) Teat for Uneonstltatlonal Retroactivtry

*7 (1 64) The ust for detemrining whather a
statute may be applied reiroactively was
snmmar'rzed in Bielat v. Btelat (2000), 87 Ohio
St.3d 350,721 N.fl.2d 28:

*7 [7][8] {q 65} "8actiwt 28, Artiole II of tlu
Obio Coarstitutim pmhibits the Gmeral Aasentbly
from passing retroactive laws and protects vestcd
^h-- °---rz^1 dalative enncmeehmwrts. Yazel v:i a•
WeiLs (1991), S7 OLio St3d 91, 99 y **. The
retroactivity claese noRi6es those new laws that `
reach back and create new burdeus, new daties, new
obligations, or uew liabilities not oxistiag at the
time [the statnte becomes effective].' Miller v.
HCrson (1901), 64 Ohio St. 39, 51 ***.

"7 19](10] {V 66} °** * [R]etroactivity itself is
not always forbidden by Obio Law, Though the
langaage of Section 28, Article II of the Ohio
Conetitution pmvides that the General Assembly `
sball 6ave no power to pass retroactive Iawa; Ohio
courts have Iong recognized that tLem is a cmolal.
disfittctioa betweon atalates tliat marbly apply
retroacflvely (or `retrospacdvely') and those that
do so in a enarmer tbat offends oer Conatitution.
See, ag., Ruirden v. Hofden (1864), 15 Ohio St
207, 210-211; State v. Cooly 83 Ohio St.3d [404,]
410, 700 N.T3.2d 570, •* C. [T]he words '
retroactive' and 'rahaspecti.ve' liave been used
intorofiangeably in the conatitational analysis for
more ffian a eentury. Id. Both terms descn'be a law
tbat is 'made to affect aots or facta oecuning, or
rights accraing, before it came into force.' Biack's
Law Dictionary (6 Bd.1990)1317.

*8 [11] 11 67} "T7te test for nnoonetitutional
retroactivity requires tbe court trtat to detemuae
vrhether the General Aasembly expresely intended
the atat.ote to apply retroactively. RC. 1A8; '' *
Cook, 83 Obio St.3d at 410 ** '+, citing Yon Fosse [
v. Babcock & Wilson Co. (1988) ], 36 Ohio St.3d
100 *'', at patagraph one of the syllabus. If so,
tlta cown•t moves on to the question of whether the
etalute is substantive, rondering it unconstitrrttonalfy
retroactive, as opposed to nurely remedial[,
rendering it constitutionally retroactive]."
(panphasis sic.) BielaK 87 Ohio St3d at 352-353,

721 N.E2d 28.

C

*8 {¶ 68} Legirlature's Express Intention oj
Retroactfve Application

*8 [12] {169} As to the frrat prong of the Van
Fo.wea Coo1G aod Blelat tast for daetetntining
w]uther a statate can be coustitutionatly applied
rotroacflv , we note t cowt
parties to this action agree that tite Oeneral
Assembly expnasly intenrred for the provisions in
R.C. 2307.91 to 2307.93 to apply retmactlvely. Far
exstti¢le, LC. 2307.93(A)(2) and (3)(a) require a
plaintiff with an asbestos claim pending on the
eflecdve date of that section to comply with Ow
requirements of fling a prima facie case set forW in
RG 2307.92. Thus, ft ie clear 6m t}ie Generai
Aseembly exprassly intetded for the provisicme in
R.C. 2307.91 througb 2307.93 to apply
tetroactively. The remaining qaestion [hat we must
addresa is whether those provieiom are "remedial"
or "sabstantive."

D

SubsaritiveRetroactiveStatutes*8 (170)

*8 [13] {Q 71) "(A] retroactive adtetie is
anbatatrtive-end aherefore unconrtitationally
retroactive-if it Impairs ' vested rights, effects an
acc[ued sobstantive rlght, or imposes new or
additicnal burdens, duties, obNgstions, or iiabaiities
as to a past tnnsaction." Btelat, 87 Ohfo St.3d at
354, 721 N.S.2d 28, citing Cook, 83 Ohio SL3d at
410-411, 700 N.&2d 570.

1

*8 {172} VestedRtghtr

*8 [14][15] {1 73) One of the primary pmposes of
the retroactivity clause in Section 28, Artick I[ of
the Ohio Conatitation is to prevent the legislatore
from invad'mg or inted"ering with the "vested rights"
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of individuals. See Bielat, 87 Ohio St.3d at 357,
721 N.b.2d 28. "A 'vosted right' may be cteated by
common law or statote and is generally underetood
to be thc power to lawfully do ceitsin actions or
possese eertein things; in essence, It ie a propaty
rlght." lYashinglon Cty. Taxpayera Assn. v. Peppel
(1992), 78 Ohlo App.3d 146,155, 604 N.B,2d 181.

*8 (16][17] {174} "A vested rigbt is one which it
is pr0per for the state to recogniae and peotect, and
which an individael cannot be deprived of
arbitnui without injusnce te v. -MKdady
(2000), 110 Obio h!Iisa.2d 51, 55, 744 N.H.2d 278,
oi without his or her oonsent. E'comman v. Scaanaan
(1950), 56 Ohio Law Abs. 272, 90 N.B.2d 617, 619
. A right cannot be coneidared "vested" unleea it
amouats to soroetbing more than a merb enpectation
of fuhue benefit or intcrast founded upon an
anticipated continuance of existing laws. Itoberl5 v.
Treasarer (2001), L47 Ohio App.3d 403, 411, 770
N.B,2d 1085; see, also, In re Emery (1978), 59
Ohio App.2d 7,11, 391 N.B.2d 746.

*9 {q 75) Appelleo argues that rrboacfive
applicatioa of the provisions of H.B. 292 wiil
uuconatitu6onaily imlmir M. Wilson's "vested right
in his cause of action." We disagree with this
argonmt.

*9 [18] (1 761 Ini1ia11y, we agrea with appellae'e
asaettion that after a cause of action has accrued, it
aanaot be taken away or dmunishod by legisletive
action. State ex rel Slaughter Y. Indus. Comm.
(1937). 132 Ohio St. 537, 540-541, 9 N.B.2d 505;
Pickering v. Pesklitd (1930), 43 Ohio App. 401,
407-408, 183 N.B. 301. See, alao, Faller v. Masr.
Bonding & Ins. Co. (1929), 7 Ohio Law Abs. 586,
168 N.B. 394, 395-396 ("When a new limimtion is
made to apply to eitisting rights or causea of action,
a reasonable time nnut be allowed before it takes
offeof, in whioh sach rigMs may be assetted, or In
which suit may be brought on such causes of action"

*9 {¶ 77} However, retcoaoHve applicatlon of the
provisions in H.B. 292 does not take away
appegee's vested right in proceediag. with her cause
of action for bodily injury cansed by exposure to
asbeatos. Appeuee at11l has the right to pmeeed with

that cause of ao0ion and to recover for an in]ury
caused by her husband's exposore to asbestos. The
relevant provisiona of H.B. 292 merely aff'ect the
meihods and procedm by which that caasb of
aation Is recognized, protected, and enforced, not
the cauae of action itselE Bte1a4 87 Ohio St3d at
354, 721 N.192d 28.

*9 (1711) For example, R.C. 2307.91(Z) defines
the tema "aasttpetent medical autliority" and lieta the
reqaireawnta Ctat bave to bb mot to allow a court to

tertmne a meftal doctor se comlietent to
provide a diagnosis for purposes of conatitodog
pdna facie evidence of an exposod person's
physieal impeinnent that nleets the tequicemeats
specified 'm R.C. 2307.92, Appellee cites tho new
defmition of ft temt to demomtmte that her vested
right ia her ecemed causo of aetiaa has been
uncwt8titationally impaired.

*9 (179} Rowever, beeaase ft statote "pertains
to the competency of a witness to tsstify' *' it is
of a reinedial or procediaal [ratHer ihaa substantive]
ttatute." Dentcola v. Provldexce Hosp. (1979), 57
Ohio St.2d 115, 117, 387 N.B.2d 231. Since the
provision is pweec6nal or ramedial tathet tlun
substantive, it daes not offend the Ohio
Constituflon. See Bielat, 87 Ohio St.3d at 354, 721
N.B.2d 28.

*9 (180) Both the trial court and appellee have
argued in these proceedings that H.B. 292 should
not be applied to cases that were pend'mg on the
dato tbo statute became effective, because the new
atatate requires plaintiffs who bring an asbeatos
claim "so meet an evidentiary thrashold that extends
above and beyond the convnon law atandatd-tbe
standard that existed at the thxse [Ivlr. Wilson] filed
his claim." As an exaaVle of the common law
standatd, the trial cotltt cited In re Cleyaflroga
Cowity Asbesta.s Casei (1998), 127 Ohio App.3d
358, 713 N.E.2d 20, wbich hald that a plamtiiY
seeking redrem for asbestos-ralaud injinias had a
compensable claim whem he could show that
asbestos bad caused an altwation of the lining of the
lung. Id. at 364, 713 N.B.2d 20. We find this
reaoning uapersussive.

*10 [19] 41 81) Whr7e a vested right may be
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created by dw conmton law, see Weat 139 Ohio St.
198, 39 N.E.2d 149, it is woll settled that °there is
no property or veeted right in any of the rules of the
common law, as guides of conduct, and Oiey nmy be
added to or repealed by legislative authority." Leir
v. Cleveland R. Co. (1920), 101 Ohio St. 162, 128
N,E. 73, syllabus.

"10 {I 82} BwAhetmore, as the Ohio Attomay
General bas pointed oot In his amiais enrise brief, "
[i]t is difficult to nsaintain "'' tbat someone has a

*10 {1 87} Appel&e assetts that R.C. 2307.91(FF)
'e defmition of "eubstantlal contributing factor"
mpreeenta a "dramatic deparqtre" from tbe
dofinition of "substantial factor" in the Ohio
Supreme Coori's decision in Horton v. Harrvisk
Cheer. Corp. (1995), 73 Oldo St3d 679, 653
N.B.2d 1196, and that RC. 2307.91(OO)'s
detibition of "substautial ocaupational exposore to
wbeetos" reimposee ihe "frequency, tegalarity, and
proaimity" test of Lohrtiiaaa that the Otrio Supreme
Court tejeeted in Horton. 1'herofore, appellea

vested ' t to a ra aw
entire State, and is certaumly not binding on other
appallate districts across the State."

*10 (¶ 83) Additionally, a right eannot be
considered "vested" unless it amounts to somethiag
more than a mere expectatlon of fntme benefit or
interest founded upon an airtlcipated eontbtuance of
exiyting laws. Roberts. t47 Ohio App.3d at 411,
770 N.E.2d 1085. In tbis case, it appeats that
appollee bad nothing moto than a mere expectatMn
of fahae benefit founded upon an anticipated
continuance of $io law. Id

*10 (194) In light of the foregoing, we conclude
that appellee has failed to demonstrate that the
retroactivo application of FT.B. 292 will deprive or
d'muniah any vested right held by her or ber late
husband.

2

•10 (185) Accrued SubstarutveRights

*10 (186) The tem "accraed substantive tlghfa"
hss often been used synonymously with the ternt "
vested rights:' See, e.g., Bielat, 87 Oldo St.3d at
357, 721 N.B.2d 28.1he term "accrued" in its useal
or oustomazy meaning is defuttd as "'bo eostu into
existence aa an enfoiceable olaim: vest as a tight.' "
State ex rel 8atate of MaKenrsey v. Cadua. Comm.,
110 Ohio St.3d 54, 55, 850 N.B.2d 694,
2006-Ohio-3562, 1 8, quoting Webster's Third
New lnternational Dictionaty (1986) 13. The tetm "
sabstanflve righP' has bean defined as "a right ihat
can bo protected or eaforced by law." BleoKa Law
Ikctionary (8th Ed,2004)1349.

be applied retroactively to c.ases that wete fiad
before tha effectlve dato of that statnte becauae thefr
retoactive application would inVair the substantive
rights of persoas with asbestos olaims. We disagtee
with tlils argunuent.

"10 .[20) (1 88) As appeilants fbetnselves
aclcnowledge, the <ieoeral Assenably is not fiee to
tnake rcttuactive ohangeo to the settied meaning of a
law. When dw Ohio Sapreuce Court intaryt" a key
word oa ptoase in a statn6a, tbose interprofatians
define substantive tighta givea to peracna who aro
affactrd by the statute. Heartng Y. Wylte (1962),
173 Obio St 221, 224, 180 N.112d 921, avenuled
on otbar gronnds by Village v. Gen. Motors Corp,
(1984), 15 Ohio St.3d 129, 472 N.E:24 1079. If
those anbatantlve rigbts are subetantial[y alteted by
the Oeaeal Assembly when it amands the defmitioa
of that key word or plirese, then the anrendment
cannot be made to apply tetioactively to any action
pending at dw time of ihe chengq ainoe surh a
retroactive applicalion of a substantivo provision
would violate Section 28, Article Il of the Ohio
Coustitution. See Hearing v. Wylte.Fm

"11 [21] {1 891 Appellee argues that the
definitions of "substantial contnbu6'ng facOor•' and "
aubstential occupadonai exposore to asbeatos" in
RC 2307.91(FF) and (GO), rospectivefy, constftute
an atiampt by the Ohio Genaral Assembly to make
an tuiparmiss^ble retroactive change to the sctt]ed
law in this state tegarding the tneaning of ihoea
phrasea We disagree with this argamont

*11 (1 90) In Horton, [he Ohio Suprome Coort
was ast:ed to "aat forth the appropriate aommary
jadgntent standatd for esosation in aebestos cases:'
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Id. at 682, 653 N.B.2d 1196. 1La Horton court found in Horton.
atabed as follows:

*11 {Q 91) "For eaeh defendant in a
nlultidefwtdant asbestos ease, tho plaintiff has the
burdcn of provtng exposure to tha defendanfs
prodnct and that tha product was a substantial factor
in causing the plaiutift's inJnry." Id., patagmph one
of the syllabus.

11 92® Ia dafmin Utc hwse "subetantial
factor," the court in Hortoo adopted the def Uon
of that phrase coutahied in Reatatement of the Law
2d, Torfs (1965), Scction 431, Comrnenta :

*11 {¶ 93} 0 'The word "suLsiautial" is used to
denote the fact that tho defeadant's conduct has soch
an effect in prodocing the harm as to lead
reesonable men to regard it as a caubc, using that
word in a popular aense, in which there always huks
the idea of responstbility, rather than the ao-callal "
philosophieal sense," which incbules evory one of
the great rmmber of events witbout which any
lrappening wovld not havo occuaed.' " Hor[on, 73
Ohio St3d at 686, 653 N.E.2d 1196.

*11 {9 94) Horton rqfected the atandard for
proviag "substantial causation" aot fodh in
Lolrrmann v. PlttiBragh Corning Corp. (CA,4,
1986), 782 F.2d 1156, wbich had held that "[t]o
support a reasonable inferenoe of substantial
causation &om circurastantiat evidence, there must
be evidence of exposore to a specific product on a
regular basis over some extended period of tinic in
prox9mity to where the phontiff achmlly worked"
Id. at 1162-1163.

"11 {¶ 951 RC. 2307.91(FF) dafmcs "substantlal
contrilruting factot' to mcen both of the following: "
(1) that exposure to asbestos is the p:edominats
cause of ihe physioal impaiuadtt alteged 'm the
asbestos claim, and (2) that a competent medical
authority has detemrined with a reasotasble degree
of ntedical certainty that withont the asbestos
exposarns the physical hnpaument of the exposed
person would not have occmred." Contraty to what
appellee argues, we oonclude that RC. 2307.91(FF)
's detinition of "sabstantial contrlbuting factoe'
comports with the definition of "substantial factot"

*11 (¶ 96) in suppott of het position, appailee
focuaes on the plirase "a cause" In Comment a of
Sectton 431 of the Restatemeat and asser{s that tbo "
predominant cause" reguiremcnt in R.C.
2307.91(FF)(1) contlim with ttie rule adopted by
Horton. However, appellee is ignoring the language
in Comment a that statea tltat the word "cause" is
being osed " 'in its populat sense, in which theee
always lurka the idea of responsibillty, tather than

so-ce osop aeose ea
every one of the groat number of eveuts without
which any happming would not have otcoacd' "
Horton, 73 Ohio St.3d at 686, 653 N.B.24 1196,
quoting Comnieut a of Section 431 of ehe
Restutement ofthe Law 2d, Toits (1965).

*12 (¶ 97) Furtltermore, Comment c to Section
431 statos:

*12 (1991 "A uamber of tmtaidetations which in
'hemselves or in conubiaation with one anotbor are
importent in dewmining whetber the a6toPs
conduct is a substantial faeeor in bringing about
barm to anodter ato stated in [seetion] 433."

*12 {¶ 99) Section 433 of the Restatetneat of its;
Law 2d,'1'orte (1965) states:

*12 {1 100} "The following causiderationa arre in
thuuselves or in cotebination with ono another
imporfaot in dctemining whether the actor's
conduct is a subslautial factor in bringing barm to
enother:

*12 {¶ 101} "(a) the number of other thctora
which contn'bote in prodooing the barm aod the
eztent of the efCeet wh3ch they bave in producing
it[ ]"

*'12 {' 102) The "Comment on Clause (a)r of
Section 433 states, inaalevautpart:

*12 (1103) "d. Thera are fiequently a twaber of
events each of which is not only a necessacy
antecadent to the othet's hama, but is aLto
rocogaSaable as having an appreciable effect in
bringing it about Of these ffie actot's conduct is
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only one. Some other event which is a eontributing
factor in producing the haan may have such a
predomfnant effect in bringing it about as to mahe
tha effeot of the actor's negligence insignificant and,
tharefbre, to ptovent it from being a subatentlal
factor" (Bmphasis added.)

*12 {¶ 104} When all of the foregoing is
considered, tt is apparent 6tat the "predeaninant
oausa" element m R.C. 2307.91(PF} is conaistcnt
with Section 431 Comment a of the Restatement of
the Law 2d, Torta, adopted in Horton. See orron,
73 Ohio St3d at 6S6, 653 N.B.2d 1196.

*12 [221 (1 105) We elso reject appagees
argumeat 9tat R.C. 230791(FF) is tn uoaflict w.ith
Horton becaose it eontaina a requirement that a"
competent medical authorityr' detemrinc with a
reasonable dogree of medical certainty that without
the asbestos exposures, the physical impaivaent of
the expoaed persoat would not have occurre.d. R.C.
2307.91(P7)(2). R.C. 2305.10 has always osed the
tomt "cotnpetent medical autlwrity." Prior to 1I.8.
292, neithcr the Oenaral Assembly nor the Ohio
Suprome Court had defined the ptuese, etW,
therefore, it was appropriate fbr the Oeneml
Assembly to deSne that pbraee. Additionally,
defining the tema "eompetent medical authorify" is
clearly a procedaral, rather than a aubstantive, act.
See Aenicola, 57 Obio St.2d at 117, 387 N.B.2d 231

*12 [23][24] {1 106} Fyrtharmore, including a "
but for^ component in the defndtion of "sabstantial
contnbWing factor" contained in R.C.
23D7.91(FF)(2) (le., thc c,ompetent nu.mcal
authority nmst determine with a reasonable degree
of inedical cartatinty that the physical iwpaimaant
wooid not have occurrod witkout or "but for" the
asbestos exposares) ia consistent with this slate's
long-etauding definition of "pro>snate cause," to
wit "Briefly stated, the proximate cause of an event
is fltat wliich in a natnral erd continuoua sequence,
unlxoken by any now, 3trdependent cause, produces
that event and withont whicli that event woald not
have nocurred.° Ailren v. biduafriai Comm. '(1944),
143 Ohio St. 113, 117, 28 O.O. 50, 53 N.B.24 1018
. We also find the "but foe' requirement consistent
with SecLion 431, Comment a of the Restetement of

tbe Law 2d, Totts, adopted in Horton, 73 Ohio
St.3d at 686, 653 N.E2d 1196, which uses the word
"eausa" in its "'pepular sense, in which thero
always lurks the idea of responsibility, rather than
the so-ealled "philosophica4" sense, which inckrddes
every one of the groet numbea of events whhout
wbich any happening would not have oceuwred."

*13 [1 107} We also agree with tim falluwing
arguments ptesertted by Owena-lihnots, Ine., in its
anricus curiae bsief, regarding ihaseiesues:

*13 (1108) "R.C. 2307.91(PP) md 2307.92(B-D)
[do not] coofliot with Horlon v. Harwtck C7icmieat
Corp., as [appeRee] contend(a]. Thase sepions
address a diftereat issu than tha one addreaeed in
Hormn. In Horton, tha Ohio Supreme Court
rejected the 'fiequency, regalarlty, and proximity'
test of LoArmann for determining 'whethar a
particular product was a aubstaatlal faotor in
producing tiie plaintiffs Injiuy.' Horron, 73 Ohio
St.3d at 683, 653 N.T's.2d at 1200 (emphasis added).
As tha Coort made clear, it was addressfag the
standard for pmving the liability of `eaeh defendant
in a multtidefendant asbestos casc' and the cattaative
roie of 'ezpWSore to th¢ dqfenelants product-as
opposed to ate oausative role of ashestos
gonetally-at the proof (summaty Judgment) etage.
Id. at 686, 653 N.B2d at 1202 (enythasis added).
The Court declined to require a plaintifF to 'lxove
that he was exposed to a apecific pradact on a
regulat basis over some extended period of time in
close proximity to where the pisiniiff aetually
workod in order to ptove that the product was a
substaotial factor In causmg his injury.' Id.
(empbasie added).

*13 {9 109) "R.C. 2307.92, by contrast, does not
concem proof or whether expasure to an individual
defendant's individual product caused en injury.
Instead, it coneetns only the threshold, prima faoie
showieg of colledive exposure to asbastos, and
whetlur Otat collective ealrosare was mtfficieat to
cause the inJtuy. The prima fac[e ahowing serves
only to identity whether the case genuinaly Involves
asbestos-related iqjary, and not the further and more
difficult question whether a paNicular prodnct or
parflcnlar defendant is respapatble. [Footnote
l7n,it6ed.] Sinco Horton did not addaess thia issue at
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all, thie seciion of HB 292 carmot conflict with
Horton.

*13 {¶ 110} "7ltere is a section of HB 292 that
conbavenes HorJon, but it is expressly made only
prospeetive, raising no retroactivity issues. It.C.
2307.96, wbich govems tha standatd for proviag '
that ihe conduct of [a] pattiaular dafeodant was a
snbstantiel faetar in causing the il4jary,' was
expresaly intended to rejact Horton and to adopt ihe

z^uleril.y. and pro ximity' test of
Lohrmaitn. See H.B. 292, Section 5 * e
(discussing the reasons the legialalore disagreed
cvith the Coutt about tlte vahta of tlu Lohrmann
test). The Oeneral Assembly was earelhl to malcice
this section prospeative only. See R.C. 230796(C) (
'This section applies cply to tort actions that allege
any injury or loss to person resulting from expasure
to asbestos aud that are brought on or after the
e,^'ective date of thie seetton.') (emphasis added).
[pootnoto omilted.]

*13{1111)"**•

*13 [25] (Q 112) "Finally, HB 292's requireodwt
(in smokerllnng cancer and wrongfal death oases
only) of a prinu facie showing either of 'aobstantlal
occupational eaposute' to asbestos or of eapoemo
equal to 25 fitier per cc yeara (R.C.
2307.92(Qlxc), 2307.90)(1Hc)), doea not '
teLuposa' tlie Lohrmann test that the Ohio Supreme
Court bad rejeated in Hortan. This ia trae for the
same ecasons diecussed above: First, the '
substantial occupatiwmal exposure' provisions were
not intended to 'reimpose' the Lohrmann test Tho
(ieneral Assemble knew how to adopt Lohrmann,
and when it did so, it respeoted the tioandaties of its
power and did so prospectively. Seennd, theae
provisions agaim addmss the prima facie case
(whethat ihe claimant bad safficlent collecdve
exposure to asbestos generally to state a colorable
claim of asbestos-refatod injury), and not the issue
of proof regarding an individosl prodact or
defendant, which was the issue in Harlorr.

"14 {¶ 113) "Rather than addressing the question
at issue in Horton (how a plaintiff may pmve Mat a
particular defendeoat out of aD the partiee to wbose
prodaels the plaiatiff was exposed, Is liable for its

role In caosing an injury), the 'substantial
ocenpational exposm•e' provisions are one of two
altemsflve tneane by which a plaintiff may satisfy a
prims feaie asbestoa exposure thteshold in luug
cancer and wrongful death cases. Since 1980 it has
been the law in Oldo by statutc that an asbestos
olaim requires 'injury caused by exposure to
asbestos.' R.C. 230S.10. HB 292 merely defntes
two alternative ways to [make a prima fecia]
ahow[ing of] eaposure, displaoing no slatute or

Court case law: either by a ditcet showing
under a q ve sta er per oc ycara
or by a showing of 'sabateatiel oocopational
expoaure' (6ve years' work fit a job in which the
worker oititar handled taw asbeatos, ct fabricated
asbestos-oontaining products, ar worked with
asbestos-contaiining products, or worked close to
others who did these thing). Ibis legislativo
alaritieation and speci8cation of 'eapoaum' is not
unconstitutiocmlly retroactive."

*14 11114) In >ght of tbe foregoing, we concluda
tlwt applying R.C. 2307.91(FF) aad (GC,) to actions
1led before the effective data of H.B. 292 does not
violate Section 28, Article II of the Ohio
Cwwtitotion.

3

•14 {Q 1151 ImposiNon of New or Addittona!
Bardeda, Lrties, etc.

*14 (11161 As to the issue of whether retroactive
applioation of'Ite televant provisione of l1.B. 292
would impoae "new or additional burdeu4, duties,
obligations, or liabt7itiea as to a past traeeaction,"
we tlrst note that appellsuts csmtend that &is btgnoh
of the test for nnconstiiutional rehoacdvity "
concerns vested tighte In past acts, such as businesa
activity or eonhacts, and has no obvious application
to tort aations."

*14 (1117) However, it appeats that this btanch
of the test for tntconathutional retroactivity has a
wider application tbaa business activity or
contracfs. Por iustance, in Bielat, the court statad, "
The retroacfivity claosa vnllifiea those new laws
that 'reach baek and create new burdens, now
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duties, new obligations, or new liabBitiea aot
existing at tha fime [the etatote bocomea effecteve].'
" Bielat, 87 Oltia St3d at 352-353, 721 N.8.2d 28,
quoteig Afllter. 64 Ohio St. at 51, 59 N.B. 749.

*14 (Q 118) Nevertheless, we conclude that de
retroactive application of.tlte relevant provisions af
H.B. 292 does not impose any "new or additiaoal
burdens, dnttea, obligations, or liabilities" on
patsona scelbag to bring an asbestos olum. 9he
chemges made by H.B. 292, auch as defmiooa "
competent me t au , em procedural or
remedial, and not substantive. Therefore, tho
retroactive application of H.B. 292 does not offmd
the Ohio Consti(ation. See BtetaG 87 Ohio St3d at
354, 721 N.E.2d 28.

E

*14 {I 119} Itemedidl Retroacttve Statutes

•14 [26][27] {1 120) A retroactive atatute. is
remedial-and tiarefore constltatfenafly
retroactive-if it is one that aftbCcia "ouly the reamedy
provided, and include[e] laws that merely subsfitatb
a ruw or mare appropriate remedy for the
enforcement of an esisting dght." Cook 83 Ohio
St.3d at 411, 700 N.B.2d 570, citing Vun Poasen,
36 Ohio St3d at 107, 522 N.B.2d 489. A remulial
statute is one that ttuarely affecta "'ttie methods and
procedure by which riglus are recogniag
protecled and enforced not *** the rig8ec
theneselves.' (Empbasis added)" Bielat 87 Ohio
St3d at 354, 721 N.B2d 28, qtwttng WeiJ v.
TmdwGv of G4ndnnaA, Inc, (1942), 139 Ohio St.
198, 205, 39 N,B1d 148. "A purely mtaodial
statate does not violate Seetion 28, Artiole II of the
Ohio Conetittr6on, even when it is applied
retroactively." Cook 83 Ohio St3d at 4t1, 700
N.E.2d 570.

1

*15 (1121) Remedialprovtsions ofKB. 292

*15 [28] (1122) We camclude that the provisions
in H.B. 292 at isaua in tbis case, i.e., R.C. 2307.91

ttnough 2307.93, consEihite remedial provisions that
muely affect'Ylw methods aud ptncedine by which
rights are recognized, protectad and enfotced, not *
*'" ffia rights themaelves." Wei{ 139 Ohio St. at
205, 39 N.B.2d 148. Thesa proVisious "mercly
sabatitate a new or tnore appropriate ramedy for the
mtt'ofcament of an existing right." Cook, 83 Ohio
St3d at 4l1, 700 N.E.2d 570.

*15 {¶ 123) Tha retevant provistona of H.B. 292
remediaBy changed the law in this atate by

meanmg es
bodily injary caused by expoaara to asbe.stos°' and "
competent medical authority." The ambiguity in
these pbraaes reaulted in an exliaordiaaty volume of
eatee tbat strain the courts in 9:is state and threatona
to oveiwhelm our Judicial systbm See Section
3(AX3) of H.B. M. The ex4aordiasry volume of
ceaes has led to circumsteaces in which the
plaottifl'a in aabestos actione are receiving h'es tlian
43 ceuts on avery dollar awarded, and 65 petceat of
the compensation paid, tbus far, has gone to
alaimenta who are not sick. Ll at Sectiaot 3(A)(2),
Thus, the remedisl logislation in the relovant
proviatone of H.B. 292 servea to avoid a
tnultiplicity of soita and the aecumalafion of costs
and promotes "tha interests of all paties." Blelat
87 Ohio St.3d at 354, 721 N.lt:2d 28, quoting
Rairden v. Holdex,15 Ohio Bt, at 211.

2

*15 (1124) 4aratlve Stalates

*15 [29)[30] (g 125} Our conclusion that tha
provieions in R.C. 230791 through 2307.93 are
remedisl "is strengthened by our sttate's reoognition
of the validity of retroapective enraitve lawa."
(Baphasia sic.) Btelat, 87 Ohio St,3d at 355, 721
N.B,2d 28. "[T]he language that immedfatety
follows the prohibition of retro®otive laws
contained in Section 28, Article 11 of our
Conatihuion expreesly pemdls the legislatare to
pass statutea that '•'authorize cottrte to urty into
effect upon such temw as sbwll be just and
equifablo, the manifest intention of pactiea and
officets, by nving omissions, dgjects, and errora ln
ixstrwnents and proceedtngp, ar7sing out of their
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want of ca;('ormity with the laws of this state." '
(ibnphaeis added.) Burgeu v. Norris (1874), 25

F

Ohio St. 308, 316, quoting Section 28[, Atticle II of *16 {Q 129} Appellee's Concludteg drgpmeets
the Ohio Consfitution]. Burgett teaognized that
curative acts me a vabd fom of refrospective, *16 (1130) Finally, appollae raises tbe following
renradial legislaiion when it held that `Ii]n dto argumentinherconcluaion:
eserciae of its ptatary powera, the legislatare * * *
could eare and rendrs valid, by remedial *16 (¶ t31) "1I.B. 292 takes away ft remedy for
retrospectlve atalutos, that wliich it could hava the eoforcanent of the veated right of csNain
authorizod in ft first instance.' Id. at 317" BieJa; asbeatoa plarotiffs, lnclvding Ldecedrstt) Chester
87Ohio80dat355-356,721N.B.2d28. Wilson (who is now represented by appellee], and

*15 (¶ 126) By enacting the disputed lxovis(ons passage of 1LB. 292, asbes6os plaiatifts wbo caunot
of FLB. 292, the Geaecal Assembly was eiulug and meet the naw requiiemanh aet fodh in Ii.B. 292
rendering valid, by a rertedial refrospective statute, have no reemining temedy iu a cause of aotiwt fltat
ffiat wbich it could bave authoxized in the fhmt amac and vested well before the enactmdk of Bw
instance. See Bielat, 87 Ohio St.3d at 354-355, 721 slatote." Wa find this argurnenriwperrsuuasiva.
N.E.2d 28, citing Burgerl. Specificaliy, the releaant
provisiota of i3.B, 292 clarify the ritearting of saoh *16 {I 132) Asthe Obio Suprewo Court has
potentinlly ambiguous pbrases as "competemt recantly stated:
medical authority" and "bodtly htjnry caused by
exposurctoasbestoe." *16 (31][32] (¶ 133} "'"It is not a eourfs

9motion to pass ,jadgmmt on the w3adom of tbe
*16 (q 1271 As we have indicated, tho ambiguity legislation, for that is the taslc of tlie legielative body
of those phrases has produced an exhaordiaary which enacted the lagialation" '%letn v. Leic, 99
volume of cases that sto:tins aar couru and that Ohio St3d 537, 2003-)hio-4779 * r*, ¶ 14,
ihreatans to ovetwhebn tha judicial system in this quoting Arnold v. Cleveland (1993), 67 Obio St.3d
state. Because of the overwhobning number of 35, 48 *'*. 'Tho Ohio Oeaoral Assombly, ,ud not
asbestos casea that have been filed by pereona who this oomt, is ft proper body to resolve public
may have beeu exposed to asbestos but vrho are not policy issues.' JoAruon v. Atfcrosoft Cbrp., 106
sick, the ability of defendants to compensate tlwse Ohio St3d 278, 2005-Ohio4965 ***, 1 14,°
plaintiffs who have been exposed to asbeatos and Srate ex rel. YYfpfelt Y. Ross, 111 Ohfo St3d 231,
who are sick has been seriously compromised. See 2006-O1uo-4705,1 55.
Section 3(A)(2) and(5) of FLB. 292.

*16 {' 134) In light of Ihe foregoiog, eppellaata'
*16 (1 128} To resolva this problem, the Genetal asaignmant of =or is susmined
Assembly saw fd to enact rnore precise de8nitions
of ambigunus tetm9 l^1te "eompetent medical
aathority" and "bodlly injory caused by exposure to
asbostos" to ensera that only those pardes who

lII

aotaally have beea hannsH by exposura to asbestos *16 {¶ 135} The tr1al cotut'a jadgment is reversed,
receive oompensation for their injnries. Thus, as tbe and tbis oau6o ie remanded for flelher proeeedinga
Ohio Coastitotioo and Burgett expiassly panqit, the conaistent with (hit opiuian axud in accordanee with
ielavant provisions of H.B. 292 eore an onnisaion, the law of ft state.
defect, or error in de procoadings involving
aabestos personal injury litigation in this state. See *167udgmentrevasedandcauserananded.
Btelat, 87 Ohio St3d at 356,721 N.E.2d 28.

POWEI,L, P.J., and BRBSS1,E9, L, concar.
Powell, P.7., and Breasler, J., concur.
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@N1. This matter ia soa sponte removed
Emm the accelerated calendar.

FN2. Tha defendapts-appellents in this
case are 3M Company, Oglebay Norton
Company, Certainteed Corporation, Union
Carbide, CBS Caupuration, Ingetaoll-Rand
Corparation, UnSroyal, Inc.,
Georgia-Paciflc Corpaaation,
Cleaver-Bmoka, Riley S6oka Corporation,
Garlock Sealiug Teolmologies, LLC, md

moan wxporatton.
eumpanies asuxd as defeadante in Mr.
Wilsons origbtal compl0int included these
plus a nutnlior of othet companies who
wbra eventually disntissed as defendaots to
this action. For eaee of eeferenae, we ahali
tcPer to aIl of these defcndaitts as "
appellenls," aveu though sevoral of them
have been distuiased fcom this ae6on and
are not pattfea to this appeal.

FN3. 1Lis court initially dismissed
eppellsnts' appeal oa the grounds Yhat ihe
order appealed from was not a flaal
appealabla order. Howevar, upon
appellants' application for reconsideratiou,
we reinatated appellants' appeal on the
grounds that the entry appealed from is a
provisional ramedy ae ooMemplated
purattant to RC. 2307.93(A)(3), and that
beeause the dedsion appealed &amt
directly intetprcts R.C. 2307.93(AX3), it is
a finaS order ptusuant to RC. 2505.02.

FN4. Heurtag v. iYy7ie states: "The
General Aesembly was aware of the
declsiona of ihis coutt [utetp'reting ihe
word 'iojury.' Those iMUpretations
deYmed substantive rigbte given to injurod
vrorlmten to be compemsated for their
iqryriea. Those substantive rlghts wore
substantially altered by the (3enetal
Assembly when it atnended the definition
of 'iujury.' To attempt ta make that
substantive change applicable to actions
pending at the time of the ohange is clearly
an attempt to make the amendment apply
rehoactively and 1s thus violative of

Page 23

Section 28, Article Il, Constitution of Ohio.
" flYearhrg. 173 Ohio St. at 224, 180
N.S.2d 921.

Ohio App.12 Dist.,2006.
Wilson v. AC&S, Inc.
- N.112d -, 2006 WL 3703350 (Obio App. 12
Diar.), 2006 -OLio- 6704

END OF DOCO[vIHNI'
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C
Staley v. AC & S, Inc.Ohio App. 12 Dist,2006.
CFIBCK OH1O SUPRIM COURT RULES FOR
RBPORTING OF OPIMONS AND WBIGHT OF
LBGAL AUTHORITY.

Comt of Appeals of Ohio,Twelflh Dietrlct, Butler
Countv.

George A. STALBY, Plaintifff Appel[ee

AC & S, INC., et al, Defeudants-Appellanta.
No. CA2006-06•133.

Decided D¢c. 28, 2006.

Civil Appeal from Butler Coanty Court of Common
Pleas, Case No. CV2001-12-2971.

Priee'Waicukavekl & RHey, LLC, W'lltmni N. Riley,
Cittiatopher Mobller, Indianapolia, IN. Motley,
Ricc, LLC, 7olm 7. McConnell, Viaccnt L. Greene,
N, Providence, RI, for pteiatiff-appellee.
Vorys, Sater, Scynwur aad Peaae LLP, Richard D.
Schuster, Nina I. Webh-Lawton, Columbus, OH,
Rosemary D. 1'Velsly Cincinnati, 014 for
defend®ts appelFants 3M Company, Oglebay
Notton Company, Ccrtainteed Corporation, Uaion
Carbide.
Oldham & Dowling, Reginald S. Kramer, Akrou,
OH, for defendant-appollant, CBS Cmporation.
Baker & Hostetler, LLP, Robin E. Harvoy, Angela
M. Hayden, Cincinnati, OH14 for
defendanta-appellants, Uniroyal, Inc. and
Geoigia.Facifie Cotporation.
Bucliley King, L?.A., detTtey W. Ruple, East
Cleveland, OH, for defbndant-appollent,
Cleavor-Brooks,Inc.
Baket' & Hostetler LLP, Rautfall L. Solomon,
Bdward D. Papp, Diane L. Feigi, Clevelaud, OH,
for defendaut-appellant, Maremant Corparatioo.
Bvanchan & Palmisaoo, Nicholas I- Evancltan,
Ralph 7. Patmisano, John Sherrod, Twin Oaka
13ttatq Akron, OH, for defendant-appellent, Foster
Wheelerl3nergyCotparation.
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MaCatlhy, Lebit, Cryslat & Lig'mati, Co., L,P.A„
David A. Schaefer, West Cleveland, OH, for
defandant-appallaat, Rapid Am.e4csn Corporatioa.
State of Ohio OHice of Attomey General,
Constitutional Of$oea Section, Tma Petm, Holly J.
HwSt, Columbne, OIi, Bor amtcua cntiae, Ohio
Attomey General Iim Petm.
PO LE;
*1 {¶ 11 Tiiie matter ia before us am an appeal FNI
by uomerous defendants-appellante M wlm are
appealing an order of the Bnder County Court of
ConMion Pleea that: (1) found that the `hu@ical
criteria provisions" of Amended Subat[tute House
B01 292 eaunot be applied ptospeqively to the
asbeatos claim of plaintiff-appellee, Oeorge A.
St®ley, but (2) adminislrativEly dismissed
plaintiff-appellee'e claim, anyway, purauent to RC.
2307.93(C).

FNi. This matter is sua sponte removed
from the aeeelerated calondat.

FN2. The defendsnts-appellaiits in this
case are: 3M Company, Oglebay Norfon
Company. Cerlainteed Corparation,.Unioo
Carbide, CBS Corporation, Uniroyal, Ino.,
Georgia-Pacific Corporation,
Cleaver-Brooks, Inc., Maremont
Corporation, Foeter Wheeler Energy
Corlwiation, and Rapid American
Corporatiou.

*1 (9 2) From 1946 to his reNretuant nr 1984,
appelloo was employad by AR Steel Corpmalion
(f.k,a. Armco Steel Cotporation), located in Butler
County, Ohio. Appellee wotkad as a laborer in
various jobs and locatione aronnd the pleat. On
November 16, 1999, appellee was diagarosad with
asbes0os-related diaeaee.

*1 113) On December 14, 2001, appellee filed a
complaint against a nnmber of cemparucs
(hareinefter "appa3lants„ FM) tliat have baoa
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eugaged in the mining, processing or
manafaeturing, or sale and dis4bution of asbeatoa
or aabestos-containing products or machinety.
Appellee alleged that he bad been oxpased to
asbestos or asbestos-containing products or
machinery in his occapation, and that appellants
wetn jointly and severally liable for his "
asbeatos-related lung injury, dlaease, illneas and
dlsability and other related physical corn)itiooa"

FN3. Tha compentes
in Staley's original oomplaint included the
companies listed In fn. 2, plus a nuutber of
other companies who weYe eventoally
dismiased as defendants to this aotioo. For
ease of reference, we sball refer to aB of
these defendanfa as "appellants" even
ihough sevecal of them have been
diemissed from this action and are not
parties to this appeal.

*1 (1 4) On 3eimmber 2, 2004, Awonded
SubetituGe Honse Bill 292 (4eteinaRer "li.R. 292")
went into effect The key provisions of H.B. 292 are
codifred in R.C. 2307.91 to 2307.9& Among other
thinga, thesa ptnvlsiona cequirb a plaintiff bringing
an asbestos claim to maiw a prhna feole showing
bat the exposed person bas a phyaioal impaionent
resdtiog &om a medioal condition, aud that the
person's exlwssme to asbcatos was a substantial
contributing faotbr to Orc medical condition. See
R.C.2307.92(B){D) and 2307.93(A)(1).

*1 {$ 51 In December 2005, appellee filed a
mothm, with several ezluhdts attached, seekmg to
establish are ptima facfe abowing tequired xmder
H.B. 292. In Mareh 2006, appellatits filed a
mentorartdwn in opposition, asaetting that eppellee"s
proffered evidence failed to establiah a sufticient
prima bcie showing to allow his casa to prnceed,
and regaesting that appalleek case be
admiaistratively dismissad puasuant to R.C.
2307.93(C).

'"1 fl 6) In April 2006, the trial coutt held a
hearing an the parties' vatious assortions regardittg
appellee's asbestos ciafm At the heating, appallee
aaknowledged that his evidense was insufHciept to

Page 2

make the ptima facic showing reqrdred undet H.B.
292. Nevetiheless, appellee argued tbat H9. 292
shoWd not apply to bis asbbstas c(a'nn siace
applying the new law to hia case wonld constitote
an tu:eoasfitutional retroactive application of the
law.

"1 (17) On June 1, 2006, tha trial contt iesued an
"Amended Order of Administtative Diamissal° with
ttiapect to appellee's asbestos claim. 1he trial court
began ita anelysis by adoptiog its reoent deaision in

C.P. No. CV2001-12-3029, and fmding "ahat the
medical cutcaia pmvlslous of H.B. 292 catmot be
applied relfospectively to " ease" However, the
tr'tal coort then found tbat "the p:ima facie
ptoceediug required by R.C. 2307.92 is prooedteal
and may be applied reitoapectively." As a tesnlt of
these fmdiugs, the ttial court announeed its
intedtion to '4eview dte prima facic matoriale [flled]
in this case accotding to the law as it existed prior
to H.B.292'9 effective date of September 2, 2004."

12 (19) The lrisl court concluded that the ptima
faeie evidence ptesented by appeIIee-by appetle.o's
own adniission-feiled "to meet fhe criteria for
rnaintammg an asbostoa-related bodily injoty claim
that existrd prior to SepOmuber 2, 2004."
Conseqoently, the trial court administrattvely
dismiased appellee's casp, wifhout pzejudice,
pursuant to R.C. 2307.93(C).

"2 (1 9) Appellanta now appeal from the trial
coutt's June 1, 2006 order, raising the following
asaignment of emor.

*2 (110) "T1IB TRIAL COURT BRRHD IN If3
IIiTHRPRETATION THAT R C. 2307.92
VIOI.ATkS'fSE OHIO CONSTlT(MON."

•2 {¶ 11) Appellants argue tliat the 'rial comt
ertul in deteru»ning that it could not epply ihe
procederal reqairmnents outlined in R.C. 2307.92
without violating the ban on mtroactive legislation
eontaiaod in Section 28, Attlc2e II of the Obio
Constitution. We agree with this argtutteat

*2 {¶ 12) TLe trial cowt, citmg ita recent dociaion
in Wilson, Butler Cly. C.P. No. CV2001-12-3029,
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found 'Yhat the medical aritaia provisions of H.B.
292 cannot be applied retrospectively to this case."
17ta trial cotut did not define what it meant when it
used the pbrase 'medical critozia pYovisiems of H:B.
292,•' but preswnably, the court was refening to the
"miaimem medical requiYements" listed thrwghout
R.C. 2307.92, and the definitions of cerlain key
terms in R.C. 2307.91, like "competeat medical
authority." See, e.g., R.C. 2307.91(Z) (defining
compatant medical audtotity").

"Y, ty t.5} noWOVer, m wI8on-9: AG-^ J;.,
Butler App. No. CA2006-03=056, 2006-Ohio6704,
this court reversed iho triat courfs daision. in
f{'tlaon, this court held that RC. 2307.91, 2307.92,
and 230793 were proe.edural or remedial
pravisions rat5er tltaa subetantive ooes, and,
therefore, their retroactive application to assea filed
befom the effective date of those provisions (i.a,
Septamber 2, 2004), did not violate the ban on
retroactive legislation eontained 'm Section 28,
Article II of the Ohio Constitution.

*2 (1 14) In light of our decislon in Wilaon, the
trial oourt enred when it fotmd that 'Yhe medical
criteria provisions of H.B. 292 cumot be appllad
retrospectively to thia caae[,p' and when it decided
to "teview thc prinra fac7e matorials [filed] in this
case according to the law as it exiated prior to H.B.
292's effective date of September 2, 2004."

*2 (Q 15) The trial court's deeiskn to
admwishatively dismiea appellee's case pmsu8nt to
B.C. 23U7.93(C) was oorrect Appellee conceded
durimg these proceedings that ho did not make the
prnna facie showing roquired under R.C. 2307.92
and 2307.93. For the reasons stated Lr our decision
in WtLvon, those provisions apply to appelke'a case.
Because sppelke could not make the raqniaite
prima facie showiag, the hal court was obligated to
diemiss appcllee's asbestos claim withoat prajudieo
pursuant to RC. 2307.93(C).

*2 {q 16) Howaver, if appeltee seeks to n:instate
his case pursuant to B.C. 2307.93(C), then he muat
makc tho pritna facie showing that mecls ahe
minitnwn requiroments specified in R.C.
2307.92(B), (C), or (D), whiohever is applicabk.
See R.C. 2307.93(C) ("Any plaintiff whose case has

Page 3

been admmiatratively disuissed under this division
may nwvo to rtiaetato the plain9ff s csae if the
plaintiff makes a pslma-fhcie ahowing that maNS 9ta
mwusum neqauameiats specified in division (B),
(C), or (D) of section 2307.92 of the Revised Cade°
). Appalleo may not rely on the law as it existed
prior to Saptember 2; 2004, as the trial court
indicated in its decision.

*3 (1 17) Appellents' asdp,tmuart of erra is
susteined.

*3 (1 18) The trial court's June 1, 2006 order ia
offuraed in part and reversed In part and this cauae
is remanded to the tria] oourf witlr instmctiona to
issue a new order wnaistent with this opinion and in
acoordance viith tho law of this Sta6e.

YOUNG and BRSSSLBR, A., concur.
Obio App. 12 Dist,2006.
Stalaey v. ACBaS, Inc.
Slip Copy, 2006 WL 3833883 (Ohio App. 12
Dist),2006-Ohio•7033
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Stahlbeber v. Du l2acbe.c, LTBBOhio App. 12
Dist.,2006.
CHECIS OHIO SUPRBME COURT RULES FOR
REPORTING OF OPINIONS AND WEIC}HT OF
LEGAL AUTHORITY.

Court of Appeals ofOhio,TwelRh Diehict, Butler
ckyunt

Deborah STAHLHBBER, Adarinistratrix of the
Estefe of Ceail Sizbmom, Deceesed,

Plaattiff-AppeUee,
V.

Lac D'Amiante DU QUEBEC, L1738, et at.,
Defendants-Appellants.

No. CA2006-416-134.

DeekledDec. 28, 2006.

Civil Appesl from Builer County Court of Common
Pleas, Case No. CV2003-05-1292.

Young, Reverman & Mazui Co., L.P.A., Itichard
E. Reverman, Cincinaati; OH, and Motley Rice
LLC, Vincent L. Oreene IV, Providence, RI, for
plaintiff-appellee.
Vorys, Sater, Saymour and Pcaaa LLP, RYchaid D.
Schuster, Nina L Webb-Lawton, Cohimbus, OH,
and Vorys, Sater, Seymour and Pease LLP,
Rosemary D. Welsh, Cinomnati, OH, for
defendants-appellants, Anwioan Standard, Ine.,
Oglebay Normn Conipany, Certainteed
Corporation, 3M Company, and Union Carbide
Corporaaon.
Baker & Hostetlei LLP, Robin E. Harvey, Angela
M. Hayden, Cincinnati, OH, for
defendants-appellants, Uniroyal, Tnc. and
Georgia-Pacifia Corp.
Batcer & Hostetler LLP, Randall L. Soloman,
Edwatd L. Papp, Diane Feigi, Cleveland, OH, for
defendant-appellant, Mammont Corpoeation.
Evancban & Palmieano, Nicholas L. Evanchan,
Ralph J. Pahnisano, Jobn Sherrod, Akron, OH, for
defendeut-appellant, Foster Wheeler Energy

Page 1

Corporation.
U1mer & Bame LLP, Bruce P. Mandel, 7amea N.
Kline, Kurt S. Siag&ied, Rabat E. Zutandt 111,
Clavcland, OH, for defendant-appellaiit, Ohio
Valley Insalating Campany, Inc.
Mcl`arthy, Lebit, Crystal & LifBnan Co., L.P,A.,
David A. Schaefx, Cleveland, OH, for
defM
Jim Petm, Ohio Attomey Genesml, Holly J. Hunt;
Constitotional Offlce.e Seaion; Coluntbus, OH, for
smicos curiae, Ohio Attorney General Tmt Petio.
BRESSLBR,7:
*1 (111 This matter ie before na on an appeal FNt
by mmaeruus defbnd8nts-appellants FNZ who are
challenging an ozder of the Butler Comtty Court of
Coauiion PIeas findtng that caiteia provisioms in
Amaided Substitute HOuse Bill 292 could not be
applied proapa:tively to the asbestoa claim of
Plaiatiff-appallea, Deborah Statil4ebe4
Administrattnr of tlu Estata of Cecil 8izemore, but
admluistPatively disaoisaiag appellaa's claim,
anyway, pnnsuant to R.C. 2307.93(C).

FN1. Pursuant to Loc3t. 6(A), we sua
spoato remove this caae from the
accelerated calendat and place it on the
regular calendar for pntposes of isawng
this opinion.

PN2. The defendanta-appcllanta in this
case are: American Standatd, hm, 3M
Company, Oglebay Norton Company,
Certainteed Corporet[on, Union Catbide,
Uaboyal, Inc., Oeorgia-Paeific
Cotpomtion, Maremont Corporation,
Foscer Wheeler Eaergy Corporation, Ohio
Valley lnsulating Company, Inc., and
Rapid A,,.or;cm Cotporation.

*1 {9 2) Frotn 1952 to 1979, Cacil Simmcae
worked as a tcuck driver and forklift opamtor at the
Nicolet Industry Piant in Hanvlton, Ohio. Sizomore
wes cxposed to asbestos during the period in which
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FN4. " 'Asbesaosis' mewts bilateral diffuse
interatitlal fibrosis of the hmgs caused by
inhalation of asbestos t•ibers." R.C.

*1 {9 31 On May 13, 2003, appalleo, Sizeutore's 2307.91(D).
daughter, acting as the adtninisttalxix of tlu Estate
of Cecil Siumoro (hereinafler "deoedeatt"), fded a •1 (16) In Marah 2006, appellee filed a motion
cotupiantt against a number of companiea with saversl exhibits attached, seeking to establish
(heaeinafter "aplrollsnts" PM) that have been tlto prlcna fack ehowmg teqaitad undar HB: 291
engaged in the mining, proeessiog or Appe11au1s rosponded wtth a memorandum in
manufacturiug, or sale and diahib,tqion of asbeslee oppositioa, assening that appellee's proffend
or aebeatos.eontaining products or aiachinery. widentle failed to estabiish a sufficient prinu facie
Aplxllee-®llegr.d-fiuat decedeat ^posadto "FOift to allow her case to pioceed and
ashestos or aebasUos containing prodoota or reqacating that appelhx's csse be adminieuatively
machinary in his occupation, ammd that appellants dismissed puraoant to R.C. 2307.93(C).

he worked at the plant. Sizemore died on May 14,
2001.

wm jointly and severally ilable for decodcut's „
asbestos-refated lung lnjtuy, disease, ill>" attd
disability aM other relsted phyafcal conditions."

FN3. The c+impanies named as dafendants
ia Staley'e otiginat comlrlaint iucludo0 the
companies listed in fn. 2, ph5s a number of
other coau¢+aniea who wm erantual(y
dismieaed as defendants to tbts actioa. Fot
ease of reference, we shaIl refer to aD of
thasa defeudants as "appollants" even
though sevxal of ttiem heire been
diarrussed from ,his action and are not
parties to this appeal.

*1 {y 4) On September 2, 2004, Antcnded
Substitute llouse Bill 292 (heieinaiter "H.B. 292")
went into effect. The key provisions of 119. 292 are
codifted in R.C. 2307.91 to 2307.98. Among other
things, these pmvisiana requiro a plaintiff bringing
an asbestoa claim to make a prima facie showing
that the esposed penen has a plrysical impAimtett
resulting from a medical condition, and that the
peraon's oxpcanre to asbeato§ was a substantial
contributing factor to the medicul condiHo.o. See
RC. 2307.92(B)-(D).

fP1 {¶ 5) Appellee advanced two claims in hei
action against appellaats: (t) Oiat decedent had
conhaotad asbestnsis R4 as a tesult of liis
exposure to asbeetos in his workplace; and (2) that
appellants were also liable under a theoty of
wrongfu] death.

*1 ((7} On Aptil 24, 2005, the trial couxt held a
bearing on tha parties' varioua argonrents regatding
sppellea's asbeatos-related clanns. Appellee
conceded at tho hearing that based on decedent's
death oertificate, whioh had been filed 'm the case, ,•
tbere is no ovidence •"', at tlu3 mamabt, that
[daeedenfe] death was ea»atd as a tesult of an
[aebestos-related} disease." Appelloa reqtteated the
ttial coukt to adtniaisnatively dismiss both her
asbestosis and wmngful death claims untii eho bad
an opportunity to gather additional evidence In
support of thent. Appeike also uaked tho ttial coutt
to find that the xdneactive application of H:B. 292
to her eaee would be uttoensHtutlow[, as the trial
court had fonnd in previous aases. $eo iYiLson v. AC
& S, Ina (Mar. 7, 2006), Butler Cty. C.P. No.
CV2001-12-3029.

*2 (18) On June 1, 2006, the trial court isaued an
"Ainended Order of Adminishativa Dismiseal" wiW
rospetit to appelleds asbestoe claint. lnitially, the
trfel oourt fouad that putepaat to R C.
2307.93(A)(3)(a), applying R.C. 2907.92 to
appelleo's case "vroukt impait (her} subatantive
rights In such a way as to violate SecHon 28, Ardoh=
II of the Ohio Constiartion." Consequcntly, the triel
eoart anaouncad ita intention to review the prhna
facie materials that bad been fded in the case
aecotd'mg to the law as it existed prior to September .
2,2004.

*2 (191 However, the trial court concluded that
the prima facie evidenee pmveoted by appellee
failed "to mcot thc critetia for maktaiaiag an
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asbestos-related bodily injuty claim that existed
prior to September 2, 2004." Consequently, the ttial
court admfnishatively dismissed appellee's case
withoat prejudice pursuant to RC. 2307.93(C).

*2 (¶ 10} Appellants now appeal from the trial
covrt's 7une 1, 2006 order, raising *he following
assignment of error.

*2 (1 ]I) "THE 7RiAL COURT BRRRD IN ffS
INTERPRETATION THAT R C. 2307:92

FIIO /yrnrrcnnxlKRnLT"

*2 ($ 12) Ajppellants argvc that the trial court
erxed in detamiining that it eould ttot apply oertaia
provisions of H.B: 292, including R.C. 2307.92,
without violating the ban on retroaative legislation
contained in Section 28, Article II of the Ohio
Constitution. We agree with thi8 argument.

*2 {q 13} Initially, appellee contends tliat the
order fiom which appollants aro appealiog is not a
fiual appoalable order. We disagm.e with ttva
contentioa.

Page 3

"2 (121) "(a) Tho order in effect de6emninea the
action with respect to tho provisional remedy and
pnvents a judguwnt in the action in favor of the
8PPeeNng party with respect to the provisional
remedy.

*Z (' 22) 9(b) The appealing patty would not be
afforded a meaningful or effective remedy by an
appeal followmg final judgmenl as to all
proceedings, issues, clamre, and parties in flie aetioa.

*2 (123) lu ft ease, the ptacoed'nigs In tko trial
court constituted a'^provisional roinedy" under R.C.
2505.02(A)(3) since tlwy involved a proceeding for
"a ptima-facie ahowing putsuant to section 2307.92
of the Revised Code, or a finding made pureaant to
division (A)(3) of seGion 2307,93 of ttio Revised
Codo." Additionalty, trte order being appealed Is
one "that graut9 or denies a pmvisional nomeft]"
in that Ute trial court (1) found that appoHee had not
made a sufficient prima facie showing under R.C.
2307.92, and (2) made a fioding urndar R.C.
2307.93(A)(3). See R.C. 2505.02(AX3) and (Bx4).

*2 (1 14} R.C. 2505.02, which govems "fiual *3 (1241 7he order appealed @om is alao one that
orders," states in perlinent part:

*2 (115) "(A) As used in this section:

*2(116) °*•'"

*2 11 17} "(3) 'Provisional remedy' mcane a
proceeding ancillary to an action, including, bnt not
limited to * * * a prima facie showing pursuant to
section 2307.92 of tha Revised Code, or a Snding
made pursuam to division (A)(3) of section 2307.93
of the Revised Code,

"detenrines the aetiou with respect lio tbe
provisianal renedy and prevedte a judgmwt in the
action in favor of the appealing party wtth respect to
the provisioaal tanedy.'• R.C. 2505.02(BX4)(a).
SpeoiBcaily, Ate trial court funnd that putsoant to
R.C. 2307.93(A)(3)(a), applying R.C. 2307.92 to
appellee's oase "would impair [appellee"s]
substantive riglite in such a way as to violate
Secttan 28, Anlcle II of ft Ohio Conatitntioa" As
a resuU, t1xi trial court concluded that the law in
effect prior to tho effective data of HB. 292, Le.,
Soptembw 2, 2004, must. tie applied to this actiom
Consequently, the order appealed from meets both

*2 (1 18) "(B) An order is a final order that may of the requirements liated in R.C. 2505.02(B)(4Xa).
be reviewe(L affnmeA, nwdified, or reversed, with
or without retrlal, when it is one of the foliowing: *3 {¶ 25) Finally, in light of all of the facts and

*2(q19) "***
circunatancea of these proceedings, appbllants "
would not be afforded a meaaingflel or et?ective
remedy" by havang to wait to Sle an appeal "

*2 (1 20) "(4) An order that grrnta or den{cs a follovring final judgment as to all ptncaed'mge,
provisional remedy and to which botli of the issues, elaims, and partiea in the action." R.C.
followiug apply; 2505.02(Bx4)(b). Ttiarefore, we conclude that the

order from wbich the instant appeal was taken was
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8nal and appealable. This court has reached the
same concluabn in similar, recent eases. Soe, a.g.,
WiLron v. AC& Sy Inc. (Dec. 18, 20061 Butler App.
No. CA2006-03-056, 2006-Ohio-6704, at fn. 3.

*3 {q 261 As to the isaues raised in sppellantB'
assignmont oferror, we first note that in Wilson, this
conrt held that R.C. 2307.91, 2307.92, and 2307.93
are procedural or remedi8l provisions rather tlian
substaativa ones, and, tharefora, theit re,troaaive
appfieation to ceses filed before tha effective date of

ions, i.e.. September 2. 2004. did not
violate the ban on retroactive leglslation contained
in Section2S, Atticle II of tiro Obio Constitution,

*3 {¶ 27) In light of our deeision in gWsoo, the
tcial court eired when It found, purauant to R.C.
2307.93(Ax3)(a), tbat applying RC. 2307.92 to
appellee's case 'uould impair W suhstanGve
tights in sueh a way as to violate Sectlon 28, Article
II of tha Ohio. Conslitution:' The tt'ial coutt also
erred when it "review[ed] the prima facie materials
that had been filed in the cax according to the law
as it existed prior to September 2, 2004."

*3 {¶ 28) The trial coutt's decisioa to
administtatively dismiss appeilea's cese pmsuant to
R.C. 2307.93(C), on the other hand, was comeat.
Since appella did not make the requialte pritna
facie showioug, tha trial court was oliligated to
disntfse both of appeDee'a asbestos eitims (for
asbeatosis and wtongful death) witbout prejudica
pursuant to R.C. 2307.93(C).

*3 {¶ 291 If appallee seeke to raioslate her case
pursuant to RC. 2307.93(C), then slu must make
the prima facie eltowing thet meeta the mmimum
requirements specifud in R.C. 2307.92(8), (C), or
(D), whichever is applicable; however, she may not
rely on 9te law as it existed prior to September 2,
2004, connary to what the trial court had indicated
in its decieion. Sea R.C. 230733(C) ( "Any plaintiff
whose case has been administratively dismisaed
under this division may move to reinstate the
plamtiffs case if the plasinliff makes a pt®a-facie
showing Oiat meete the minimum reqoirements
specifud in division (B), (C), or (D) of section
2307.92 of the Revised Code'I.

Page 4

*4 {¶ 30} Appetlemts' assigoment of mmr is
sastained

*4 (131) 1he trial courPe June 1, 2006 order is
affnmed in part and revetsed 'm patt, and this cause
is remanded to tka trial cotrt with in9tnic2ions to
issue a new oider coneistent with this opinioa and in
accordanco with the law of Uds state.

POWELL, P.J., and YOUNG, J., concar.
Ohio App.12 Dlst.,2006.
8mhlhe6er v. Du Quebec, LTEE
Slip Copy, 2006 WL 3833888 (Ohio App. 12
Dist.), 2006 -Obio- 7034
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IN TSS COi]RT OF ABBNALB OF OIiXO
p0i7RTN APPEid.ATi9 DISTATCT

L9IIFRENCE COi)NTY

LINLDtiA ACRISON, as Adfiiniatratrix
of the Lstate of Danny
AalCison,

Plaintiff-Appellant,

49.

ANCHOR PACKINO CO., et al.,

Defandants-Appellees.

Case No. 05CP.46

10002

cUt)RT OF AaPEA(.s

^lrfrd C " :;1fi7S
Iv1-, U"ny

NNTR3C ON FROTION 7'C! CHETIPY

Appellees'L filed a NJotion to Certify Confliet, pursuant to

App.Yt. 25, agserting that this court'0 Decision arid Judgmeht

ffittry in Ac ieon y, Anchor PaCkinQ Co., LnwrenCe App. 117o. 05CA46,

2006-Ohio-7099, conflicts with the Twelfth Distriat's cieoisions

3.n G9'ilson y,, AC & S. rnc., Butler App. A7o. CA2006-03-056, 2006-

Ohio-6704, Stalem V. AC &S. ixin., Butler App. 00. CA2006-06-133,

2006-Ohio-1033, and 8rahlheber v. Da c7o ,hec L•TER, Butler App.

No. CA2006-06-134, 2006-Ohio-7034.

Section 3(B)(4), Article IV of tho Ohio Constitution ge3iaits

an appellate court to certify an issue to the Ohio Supreme Court

£or review and final determinatian when 'the judges of a court of

appeals fixid that a judgment upon ivhich they have agreed is in

conflict with a judgment pronounced upon the same queetion by any

other court of appeals of the state."

In Whitelock v. Gilhane BJyda Ca (1993), 66 Ohio St.3d 594,

596 613 N.E.2d 1032, 1034, the Ohio supreme Court clarified the

reqv,iremsats that an appellate court must find before certifying

' See our prior opinion for the full liet of appelleea.
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a judgment as being in ConElict.

'Fisst, the certifying court must find that its
judgment is in ConLUct with the judgment of a court of
appeals of another district and the aesertad conflict
must be 'upon the same questiod,.' Second, the alleged
Conflict mwt be on a rule of 1aw--not faata. Third,
the journal entry or opinion mu®t elearlp set forth
that rule of law which the certifying court contends is
in Conflict with the judgrttent on the same question by
other distriat cou,rte of appeals."

in 'Wi1eon, the Twelfth Distriat concluded that R.C. 2307.91

to 2307_93 did not eoastitute unooiutitutienal retroactive

legiralation. etalgy and S.gh7hae„ followed the holding in

ison. In Baki ons , we held that the statutes, as applied to

Ackison'® claims, constituted uncoastitutional retreactive

legiqlation, our holding conflicts with the Twelfth bistrict's

deoisiond. Therefore, we grant appellees' motion to certify

conflict. We certify the followirig issue to the Ohio snpreme

Conxt: "Can R.C. 2307.91, 2307.92, and 2307.93 be applied to

cases already periding on 9eptember 2, 20044"

McFarlancl, P.J. & Harsha, J.: Concur

rOrxoDT GRaWED.

For the Co

2
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