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Introduction
Since 1980 Ohio’s statutes have provided that an asbestos claim accrues when the
plaintiff is “informed by a competent medical authority” (or should know) of “bodily injury
caused by exposure to asbestos.” R.C. 2305.10(B)(5). The legislature did not then define

*

“competent medical authority,” “bodily injury,” or “caused by exposure to asbestos,” nor has this
Court ever definitively interpreted these terms. By 2004, when the legislature enacted Am. Sub.

H.B. 292 (“HB 292”), there was an asbestos litigation crisis in Ohio — not an explosion of

asbestos-related illness, but an explosion of asbestos lawsuits, most brought by plaintiffs who
were not sick with an asbestos-related disease, or not sick at all. The bulk of these lawsuits were
. the product of lawyer-sponsored, mass x-ray screenings, conducted by questionable operators
and read as “positive” by questionable readers, whose sole purpose was not to identify and treat
illness, but to generate litigation for profit. As aresult, an “elephantine mass” of litigation has
clogged the dockets of Ohio’s courts, competing with and delaying claims of real injuries,
draining resources necessary to compensate the truly ill, burdening the courts, driving defendants
into bankruptcy, and causing far-reaching economic havoc to Ohio’s citizens.

In 2004, after more than a year of careful study and factfinding concerning the foregoing
crisis, the General Assembly enacted HB 292 (codified in part at R.C. 2307.91-93). HB 292 did
two fundamental things: (1) it defined the terms that were left undefined in 1980, articulating
specific medical criteria for asserting asbestos claims, and (2) it created procedures for automatic
early scrutiny of asserted asbestos claims, requiring plaintiffs to make a prima facie showing that
the claims they assert are genuine. The newly-articulated medical criteria are to apply to cases
filed before HB 292’s effective date, unless that would violate the retroactivity provision of the
Ohio Constitution, Ohio Const., Art. I, Section 28. In either case, the new procedure applies:

plaintiffs must make a prima facie showing (under the new medical criteria if that is




constitutional, and otherwise under whatever standards existed before HB 292), or face
administrative dismissal until they do.

In several decisions, the Twelfth District Court of Appeals has upheld application of HB
292, including its definitions, to pending cases, against plaintiffs’ constitutional challenges. See
Wilson v. AC&S, Inc., 169 Ohio App.3d 720, 864 N.E.2d 682, 2006-Chio-6704; Stahiheber v.
Lac d’Amiante du Quebec, Ltee (Ohio App. 12th Dist.), 2006 WL 3833888, 2006-Ohio-7034;

Staley v. AC&S, Inc. (Ohio App. 12th Dist.), 2006 WL 3833883, 2006-Ohio-7033, app. pending,

113 Ohio St.3d 1512, 866 N.E.2d 511, 2007-Ohio-2208. The Fourth District Court of Appeals,
by contrast, has ruled that HB 292 may not be applied to pending cases. See Ackison v. Anchor
Packing Co. (Ohio App. 4th Dist.), 2006 WL 3861073, 2006-Ohio-7099.

This Court accepted review in Ackison — both discretionary review (see Ackison v.
Anchor Packing Co., 113 Ohio St.3d 1465, 864 N.E.2d 652 (Table), 2007-Ohio-1722) and
review of the conflict with the Twelfth District (see Ackison v. Anchor Packing Co., 113 Ohio
St.3d 1464, 864 N.E.2d 651 (Table), 2007-Chio-1722). The Court directed the parties to brief
this issue: “Can R.C. 2307.91, 2307.92, and 2307.93 be applied to cases already pending on
September 2, 20047 1d. Owens-Illinois respectfully submits that the answer is “yes:” both the
newly articulated definitions and the prima facie showing procedure may constitutionally be
applied in cases pending when HB 292 came into effect.

Statement of Facts

A. The Nationwide Asbestos Litigation Crisis.

Courts nationwide, including in Ohio, have been flooded with “asbestos” claims by
plaintiffs with no asbestos-related impairment. As set forth below, the claims frequently spring
from indiscriminate, mass x-ray screenings of workers (even those with no medical complaint),

in a process now known to be scandalous. The x-rays are administered without prescription or,

-



often, license, by screening companies whose business is not diagnosis or treatment of illness,
but only generation of litigation for profit. The x-rays are read in bulk by doctors who disclaim
any doctor-patient relationship with the workers, who reap millions of dollars, who in many
cases have virtually no other medical practice, whose methodologies fail to meet professional
standards, and whose conclusions are overwhelmingly “positive,” conclusions that independent
readers frequently dispute. The bases for thousands of Ohio lawsuits are litigation screening

reports concluding that x-ray images are merely “consistent with™ asbestos causation, when the

types of findings made are also consistent with dozens of other causes, and the reports make no
pretense of having sought to rule out other, more probable causes. The screeners are under
investigation, frequently invoke the Fifth Amendment when questioned about their practices, and
have been rejected as a valid basis for claims by many asbestos bankruptcy trusts.

This process has been exposed as a monumental scandal by legal and medical
researchers, professional organizations, governmental bodies, and courts. A growing consensus
recognizes that this “screening scandal” is responsible for most asbestos litigation today. As one
scholar has observed, “asbestos litigation, which had previously focused on malignancies and
other debilitating injuries caused by asbestos exposure, underwent a radical shift in the mid to
late 1980s from the traditional mode! of an injured person seeking a lawyer to a entrepreneurial
model under which plaintiff lawyers and their agents actively recruited hundreds of thousands of
potential litigants who could claim workplace exposure to asbestos containing products. [A]
substantial percentage of these nonmalignant claimants had no disease caused by asbestos
exposure as recognized by medical science and no loss of lung function. Moreover, their claims
were often supported by specious medical evidence . .. .” Lester Brickman, On the Applicability

of the Silica MDL Proceeding to Asbestos Litigation (2000), 12 Conn. Ins. L.J. 35, 35-36 (also




available at <http://papers.ssrn.com/sol3/papers.cfm?abstract_id=916534#PaperDownload>).
These conclusions have powerful and detailed support.

1. Entrepreneurial Recruitment of Plaintiffs for Profit.

The ABA appointed a Commission on Asbestos Litigation in 2002, and after
investigation it summarized the screening scandal:

For-profit litigation “screening” companies have developed that
actively solicit asymptomatic workers who may have been
occupationally exposed to asbestos to have “free” testing done —

4 X7 s A A

Usually only chest x rays. Promotional ads declare-that-“YouMay
Have Million $ Laungs™ and urge the workers to be screened even if
they have no breathing problems becaunse “you may be sick with
no feeling of illness.” The x-rays are usually taken in “x-ray
mobiles” that are driven to union halls or hotel parking lots, There
is evidence that many litigation screening companies commonly
administer the x-rays in violation of state and federal safety
regulations. In order to get an x-ray taken, workers are ordinarily
required to sign a retainer agreement authorizing a lawsuit if the
results are “positive.”

The x-rays are generally read by doctors who are not on site and
who may not even be licensed to practice medicine in the state
where the x-rays are taken or have malpractice insurance for these
activities, ... [N]o doctor/patient relationship is formed with the
screened workers and no medical diagnoses are provided. Rather,
the doctor purports only to be acting as a litigation consultant and
only to be looking for x-ray evidence that is “consistent with”
asbestos-related disease. Some x-ray readers spend only minutes
to make these findings, but are paid hundreds of thousands of
doliars — in some cases, millions — in the aggregate by the
litigation screening companies due to the volume of films read.

Report of the ABA Commission on Asbestos Litigation (Feb. 2003) (“ABA Report”) (available
at <www.abanet.org/leadership/recommendations03/302.pdf>) at 9. The ABA Commission is
only one in a chorus of voices that have reached similar conclusions. For example, in 2003 legal
ethics scholar Lester Brickman published an exhaustive study of litigation screening abuses, On
the Theory Class’s Theories of Asbestos Litigation: The Disconnect Between Scholarship and

Reality (2003), 31 Pepp. L. Rev. 33-170 (“Theories of Asbestos Litigation™) (also available at

4-




<http://www lakesidepress.com/Asbestos/AdobeDocuments/Brickman.pdf>), and has continued
to study and chronicle the exposure of this scandal. As Professor Brickman has summarized:

Substantially all nonmalignant [asbestos] claimants are
recruited by screening companies — entrepreneurial entities begun
by individuals with no health care background that are hired by
plaintiff lawyers to solicit potential “litigants.” These enterprises
arrange and publicize screenings aimed at former industrial and
construction workers with pre-1972 occupational exposure to
asbestos-containing products. At these screenings, x-rays are
administered in an assembly line basis often using mobile x-ray
equipment housed in truck trailers brought to union halls, hotel and

motei sites and shopping center parking lots . . .. lhere are no
material health benefits associated with these screenings. Rather,
the sole purpose of asbestos screenings is to recruit “litigants™ and
generate supporting medical documentation.

On the basis of my research, | have concluded that
nonmalignant asbestos litigation today mostly consists of:

(1) a massive client recruitment effort accounting for 90%
of all claims currently being generated and resulting in the
screening of over 750,000 and perhaps as many as 1,000,000
“litigants™ in the past fifteen years;

(2) generating claims of injury though most of these
“litigants” have no medically cognizable asbestos-related injury
and cannot demonstrate any statistically significant increased
likelihood of contracting an asbestos-related disease in the future;

(3) the claims of injury are often supported by specious
medical evidence, including: . . . evidence generated by the
entrepreneurial screening enterprises and B-readers — specially
certified x-ray readers that the plaintiff lawyers select because they
produce “diagnoses’ which are not a product of good faith medical
judgment but rather a function of the millions of dollars a year in
income that they receive for these services .. . . .

[ T]he quantum of specious claiming in asbestos litigation
constitutes a massive civil justice system failure.

Lester Brickman, Ethical Issues in Asbestos Litigation (2005), 33 Hofstra L. Rev. 833, 836-37
(footnotes omitted). See also, e.g., the following:

o Inre Silica Prods. Liab. Litig. (S.D. Tex. 2005), 398 F. Supp.2d 563-676 (exhaustive



opinion by Federal District Judge Janis Graham Jack after an evidentiary hearing concerning
litigation screeners’ methodology for generating cases on the court’s docket). Judge Jack found
that “mass misdiagnoses [were] dumped into the judicial system” and “these diagnoses were
driven by neither health nor justice [but] were manufactured for money.” 1d. at 635. She found
three fundamental flaws in the litigation screening process: (1) improper methodology in
reading x-rays (including bias from being told to look for a particular condition), id. at 626-27,

634-35; (2) inadequacy and unreliability of occupational exposure histories, essential for

diagnosis, id. at 622-25; and (3) failure to use differential diagnosis to rule out other, more
probable causes of the x-ray findings, id. at 629. Further, Judge Jack found that screeners seek
out those without medical complaints, and reach suspect conclusions by employing a
“technique” of diagnosing occupational lung disease “without even attempting to rule out the
myriad of other causes of [the] radiographic findings,” which “is not generally accepted in the
relevant scientific community.” Id. at 638. See also Lester Brickman, On the Applicability of
the Silica MDL Proceeding to Asbestos Litigation (2006), 12 Conn. Ins. L.J. 35 (Judge Jack’s
findings about silica litigation apply equally to asbestos litigation).

o Inre Asbestos Prods. Liab. Litig. (No. VI), MDL 875 (E.D. Pa. 2002), 2002 WL
32151574 at *1 (opinion by late Judge Charles Weiner, the original transferee judge in MDL
875, which consolidated pretrial proceedings in all federal asbestos cases). Judge Weiner, like
Judge Jack, held hearings on whether there was a common methodology behind the litigation
screening reports (there was) and whether it was valid and reliable (it was not), and
administratively dismissed some 17,000 asbestos claims because the screening process was
medically unreliable and “the filing of mass screening cases is tantamount to a race to the

courthouse and has the effect of depleting funds, some already stretched to the limit, which




would otherwise be available for compensation to deserving Plaintiffs.” Id.

¢ Association of QOccupational and Environmental Clinics (“AOEC”), Guidance
Document (2003) (<http://www.aoec.org/content/principles_1_3.htm#asbestos™>) (concluding
that “medically inadequate screening tests are being conducted to identify cases of asbestos-
related disease for legal action,” that “the standard of care and ethical practice in occupational
medicine” prohibits diagnoses “on the basis of chest x-ray and work history alone” because such

screening “does not by itself provide sufficient information to make a firm diagnosis, to assess

impairment or to guide patient management,” and that “ethical practice in occupational health”
requires “properly chosen and interpreted chest films, reviewed within one week of screening; a
complete exposure history; symptom review; standardized spirometry; and physical
examination,” “smoking cessation interventions, evaluation for other malignancies and
evaluation for immunization against pneumococcal pneumonia,” and “[t]imely physician
disclosure of results to the patient, appropriate medical follow-up and patient education”).

e National Institute of Occupational Safety & Health (“NIOSH”), draft “B Reader Code
of Ethics” (2005) (<http://www.cdc.gov/niosh/topics/chestradiography/breader-ethics.html>)
{similar conclusions).

2. Chronically Inaccurate Results.

Mass x-ray screenings are not only unorthodox in methodology, but grossly unreliable in
their results. The x-ray results are routinely reported on “ILO” forms, explained as follows:

The degree of asbestosis, as determined by X-ray reading, is
usually evaluated according to a classification system developed
by the International Labour Office (ILO). The system uses a scale
that was developed to systematically record the radiographic
abnormalities in the chest provoked by the inhalation of dusts. . . .
A zero corresponds to no abnormalities, one to slight, two to
moderate, and three to severe. Since this process is to some degree
inherently subjective, readers give two classifications, the category



that they think most likely and next most likely. The result is a
twelve point scale, with results ranging from 0/0 (normal . . .
appearance) to 3/3 (severe abnormalities). The vast majority of
screening x-rays (for which asbestosis is claimed) are read as
“1/0”, which means the x-ray on first impression is abnormal (1),
but may be normal (“0”).

Lester Brickman, Theories of Asbestos Litigation, 31 Pepp. L. Rev. at 47-48 (citations and
quotation marks omitted).! The ABA’s panel of independent medical experts found the

supposed evidence of asbestos-related x-ray changes systematically generated by litigation

[T)here have been numerous instances of probable bias and over-
diagnosis, primarily based on x-ray readings from mass screenings.
Most doctors interviewed had seen hundreds or even thousands of
examples of over-reading of x-rays for litigation purposes. One
doctor concluded after reviewing 15,000 cases of asbestos disease
previously diagnosed on x-ray readings alone that only 10% of the
persons could validly be diagnosed with asbestosis. Another
doctor reported a 62% error rate on review of x-ray screening
results previously read as “consistent with asbestosis.” Another
doctor’s research of 22,000 asbestos-related bankruptcy claims
found a presumptive x-ray review error rate of up to 86% among 5
readers, none of whose results matched the general patierns in
epidemiological studies.

ABA Report at 14,

Courts’, governmental entities’, and medical researchers’ independent audits of litigation-
screening medical evidence have also found systematic over-reading of x-rays, unexplainable as
normal inter-reader variability:

s A NIOSH audit evaluating the “positive” x-rays of 795 tire workers showed “only two

"'See also In re Silica Prods. Liab. Litig. , 398 F. Supp.2d at 591, explaining that under
the ILO system, the reader ranks the interstitial markings seen on the film on a scale of 0 to 3, in
the form x/y, with the numerator indicating the classification the reader ultimately chose, and the
denominator the classification the reader seriously considered. Thus, a film rated 1/0 means the
reader concluded there is a mild abnormality, but seriously considered rating the x-ray as normal,
and a rating of 0/1or 0/0 means the reader concluded the film is normal.



had any signs of parenchymal change and only 19 showed pleural abnormalities.,” Raymark
Indus. v. Stemple (D. Kan. 1990), 1990 WL 72588, *16 (reporting a litigation screening
“positive” rate of 94%).

s Court-appointed experts found that most plaintiffs whose x-rays were read as
“positive” at a litigation screening did not have any evidence of any asbestos-related condition,
and fewer than 20% had asbestosis. C, Rubin [Federal Judge Carl B. Rubin} & L. Ringenbach,

The Use of Court Experts in Asbestos Litigation (1991), 137 F.R.D. 35,

¢ Radiologists from John Hopkins University “sounded an alarm with regard to the
accuracy of ‘B’ readers in asbestos-related litigation.” Murray L. Janower & Leonard Berlin,
“B” Readers’ Radiographic Interpretations in Ashestos Litigation: Is Something Rotten in the
Courtroom? (2004), 11 Acad. Radiology 841. In their study, independent B-readers performed a
blind review of 492 films read as “positive” by litigation screening doctors. Joseph N. Gitlin, et
al., Comparison of ‘B’ Readers’ Interpretations of Chest Radiographs for Asbestos Related
Changes (2004), 11 Acad. Radiology 843. They found that a “small number” of the nation’s 700
B-readers have “made reputations . . . by consistently interpreting chest radiographs of asbestos
claimants as positive in 90-100% of cases.” Id. at 844. The independent readers had “essentially
no agreement” with the screening companies’ readers: “Whereas the initial [asbestos litigation]
readers interpreted 95.9%% of the x-rays as positive for parenchymal abnormalities . . . the
consultants interpreted the same set of cases as positive in only 4.5%.” 1d. at 852, 855.

3. Nondiagnostic Nature of X-Ray Screcning Results,

Even when an x-ray is accurately evaluated as “positive,” that finding does not mean that
the worker has asbestosis. As Judge Jack found, screeners fail to use differential diagnosis to

consider other, more probable causes of the x-ray findings. In re Silica Prods. Liab. Litig., 398




F. Supp.2d at 629. And other, more probable causes than asbestosis do exist. The ILO form
(which was designed as an administrative tool, not to make medical diagnoses) allows notation
of “abnormalities consistent with pneumoconiosis,” either “parenchymal” changes (i.e.,
“interstitial” changes within the lung tissue) or “pleural” changes (i.e., changes to the pleural
membrane surrounding the lungs). Not only is “pneumoconiosis” a nonspecific term for any
fibrosis caused by dust (whether coal, silica, beryllium, talc, asbestos, or other dusts), but

changes that are “consistent with pneumoconiosis” also have many other possible causes.

It is recognized that parenchymal or interstitial changes have many causes other than
asbestos:

More than 100 known causes of interstitial lung discase are
recognized. . . . [M]ost patients with advanced pulmonary fibrosis,
whose tissue samples d[o] not meet the histological criteria for
asbestosis . . . d[o] not have asbestos-induced fibrosis, even though
there may have been a history of exposure to asbestos.

Pulmonary Pathology (D. Dail & S. Hammar, eds., 2d ed. 1994), 647, 649 (footnotes omitted),

[T)here are more than 150 causes of fibrosis, other than exposure
to asbestos, including obesity and old age, that present similarly to
1/0 asbestosis on X-rays. Nearly one-quarter of men “between the
ages of 55 {0 64 in the general population have lung abnormalities
that register at least 1/0 on the ILO scale, and the prevalence of
such X-ray readings continues to increase with age.”

Lester Brickman, Theories of Asbestos Litigation, 31 Pepp. L. Rev. at 48-49 (quoting Anders I.
Zitting, Prevalence of Radiographic Small Lung Opacities and Pleural Abnormalities in a

Representative Adult Population Sample (1995), 107 Chest 126, 127).2

? The Pulmonary Fibrosis Foundation states:

Traditional theories have postulated that [pulmonary fibrosis] might be an
autoimmune disorder, or the after effects of an infection, viral in nature. There is a
growing body of evidence which points to a genetic predisposition. A mutation in
the SP-C protein has been found to exist in families with a history of Pulmonary

(. . . continued}
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The clinical features of asbestosis are not unique to this entity, and
are similar to those of other chronic pulmonary parenchymal
fibrosing disorders.

Pathology of Asbestos-Associated Diseases (V. Roggli, T. Oury & T. Sporn, eds., 2d ed. 2004),

74,

It is textbook knowledge that interstitial fibrosis is a non-specific finding with many

possible causes, which cannot be diagnosed as asbestos-related without far more information

than an x-ray:

Diffuse interstitial diseases account for perhaps the greatest
number of difficulties in diagnostic pathology of lung disease.
This reflects, in part, the large number of etiologically diverse
conditions included under this heading. . . . Usual interstitial
pneumonia is a pattern of chronic lung injury that, in the
appropriate clinical context, is synonymous with idiopathic
pulmonary fibrosis. An identical pattern of interstitial
inflammation and fibrosis can occur in patients with collagen
vascular diseases (e.g., “rheumatoid lung”), asbestosis, radiation
injury, and certain drug-induced lung diseases. Distinguishing an
idiopathic form of usual interstitial pneumonia from lesions
complicating collagen vascular diseases, thoracic irradiation, and
certain drug toxicities is largely a matter of correlation with the
clinical information. A histologic diagnosis of asbestosis requires
not only an appropriate occupational history but also
demonstration of asbestos bodies in the tissue specimen

... . Therefore, a histopathologic diagnosis of usual interstitial

Fibrosis. The most current thinking is that the fibrotic process is a reaction to
microscopic injury to the lung, While the exact cause remains unknown,
associations have been made with the following:

Inhaled environmental and occupational pollutants

Cigarette smoking

Diseases such as Scleroderma, Rheumatoid Arthritis, Lupus and Sarcoidosis
Certain medications

Therapeutic radiation

See <http://www.pulmonaryfibrosis.org/ipf.htm>.
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pneumonia is relatively nonspecific until the diagnosis is correlated
with clinical and radiographic data.

Pulmonary Pathology (D. Dail & 8. Hammar, eds., 2d ed. 1994), 58, 65 (footnotes omitted).
It is also recognized that pleural thickening or plaques (which are almost always
symptomless and benign findings without medical consequence) have many causes other than

asbestos. See, e.g., Y. Lee, C. Runnion, S. Pang, N, de Klerk, A. Musk, Increased body mass

index is related to apparent circumscribed pleural thickening on plain chest radiographs (2001),

G. Hutchins, Pleural Plaques Do Not Predict Asbestosis: High Resolution Computed
Tomography and Pathology Study, 4 Modern Pathology 201 (“significant associations between
pleural plagues and smoking, scar-related emphysema, and nonspecific forms of pulmonary
fibrosis™); A. Churg, “Disecases of the Pleura,” ch. 30 in Pathology of the Lung (W. Thurlbeck &
A. Churg, eds., 2d ed. 1995), at 1074 (“Other causes of pleural plaques include trauma to the
chest, organization of a hemothorax, and old empyema.”). Indeed, sometimes anatomical
conditions give the appearance of plaques on x-ray films when no plaques exist at all. See, e.g.,
T. Oury, “Benign Asbestos-Related Pleural Discases,” ch. 6 in Pathology of Asbestos-Associated
Diseases (V. Roggli, T. OQury, & T. Sporn, eds., 2d ed. 1992), at 172 (“One must use caution to
avoid overinterpretation of films as showing pleural plaques (i.e., false positives), which can
occur secondary to shadows produced by the serratous anterior in particularly muscular
individuals, or due to subpleural adipose tissue in the obese.”).

4, Investigation and Rejection of Screeners.

A New York federal grand jury is investigating screening abuses. See, e.g., J. Glater,
“Civil Suits Over Silica in Texas Become a Criminal Matter in New York,” New York Times

(May 18, 2005). Congress has summoned certain doctors and representatives of screening
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companies to testify, and some have invoked the Fifth Amendment and refused to testify.?
Several bankruptcy trusts have refused to accept reports generated by certain screeners as

a basis for making payments to asbestos claimants. See, e.g.:

» Claims Resolution Management Corp. (handling claims against Manville bankruptcy
trust), “Suspension of Acceptance of Medical Reports,” memo dated 09/ 12/05:*

o Eagle-Picher Personal Injury Settlement Trust, announcement dated 10/19/05;

e Celotex Asbestos Settlement Trust, Notice dated 10/20/05:°

o Babcock & Wilcox Asbestos Trust, Policy on Doctors and Screening Companies.’

One prolific screener, Dr. Ray Harron, was recently barred from practicing medicine
because of his screening activity. See In re the Matter of the License of Raymond Anthony
Harron, M.D., License No. C-9439 (Texas Medical Board, April 13, 2007) (barring Dr, Harron

from practice of medicine in Texas).

3 E.g., Respiratory Testing Services was an Alabama screening company (founded by
Charlie Foster, a high school dropout with no medical training} that conducted x-rays out of
truck trailers driven throughout the country. The quality of RTS’s services has been called into
doubt, e.g., by Judge Jack in /n re Silica Prods. Liab. Litig., 398 F. Supp.2d at 596-603, 609-11,
625-29. RTS (through Mr. Foster) invoked the Fifth Amendment and refused to testify before
Congress. See <http://republicans.cnergycommerce.house.gov/108/News/06142006_1944 . htm>.
One of the x-ray readers who worked with RTS was Dr. Robert Altmeyer (id.), who provided
the ILO report submitted by Mrs. Ackison as part of her prima facie showing in the present case.
See Record No. 115, Ex. B.

4 See <http://www.claimsres.com/Home/html/documents.htm/>,
5 See <http://www.cpi-inc.com/announcements.aspx>.
¢ See <http://www.celotextrust.com/news_details.asp?nid=22>,

,

See
<http://www.bwasbestostrust.com/files/Policy%200n%20Doctors%20and%20Screening%20Co
mpanies.pdf>.

13-




B. The Ohio General Assembly’s Findings.

The Ohio General Assembly also recognized the screening scandal/asbestos litigation
crisis. HB 292 (codified in part at R.C. 2307. 91-98) was passed by the General Assembly on
May 26, 2004, was signed into law by Governor Taft on June 2, 2004, and became effective on
September 2, 2004. It was enacted after more than a year of hearings, analysis, and legislative
factfinding, and was expressly prompted by the explosion of asbestos litigation by claimants who

sued even though they were not sick with an asbestos-related illness.® The explosion occurred

despite the 1980 Ohio statute, providing that a “cause of action for bodily injury caused by
exposure to asbestos” accrues only when the plaintiff is “informed by competent medical
authority [or should know] that the plaintiff has an injury related to the [asbestos] exposure.”
R.C. 2305.10(B)(5). HB 292 addressed the asbestos litigation crisis by providing definitions for
terms in this existing Ohio law that had not been defined before, clarifying their meaning; by
creating a new procedure, requiring plaintiffs to show the prima facie basis for their claims and
requiring trial courts to scrutinize their sufficiency; and providing for administrative dismissal of
claims that fall short, while preserving the right of such claimants to return to court (without
paying another filing fee and with no statute of limitation threat) if and when they do have a
colorable claim.

The 1980 accrual statute did not define “competent medical authority,” “bodily injury,”
or “caused by asbestos exposure,” but HB 292 clarifies the meaning of these terms; R.C.
2307.91 defines “competent medical authority;” R.C. 2307.92 defines “bodily injury caused by
exposure to asbestos;” R.C. 2307.91 also defines other terms used in these definitions, such as

“physical impairment” and “substantial contributing factor.” HB 292 also creates a procedure

% See uncodified Section 3 of HB 292, discussed below.
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for automatic evaluation, early in a case, whether the case asserts a colorable claim, by requiring
the plaintiff to make a prima facie showing of the basis for the claim, or face administrative
dismissal. R.C. 2307.93. The plaintiff’s prima facie showing must meet the newly-defined
medical criteria, unless (in a case filed before HB 292’s effective date) that would violate the
retroactivity provision of the Ohio Constitution, Ohio Const., Art. II, Section 28. In that case
(under the so-called “savings clause™), the plaintiff must make a prima facie showing under pre-

HB 292 law. R.C. 2307.93(A)(3).

These provisions were expressly prompted by the screening-scandal phenomenon of
claims by those who are not sick with an asbestos-related illness, Section 3 of HB 2927 states in
detail the Gencral Assembly’s “findings and intent™ underlying the statute. The General
Assembly’s findings identify the crisis:

e That asbestos litigation had become huge, inefficient, and an extraordinary
strain on the courts — especially in Ohio, which had “become a haven for
asbestos claims,” one of five states handling 66% of all U.S. asbestos case
filings, where it would require 233 Ohio trial judges to conduct at least
150 weeks of trials apiece to resolve the pending cases by trial, and where
the rate of case filings had increased exponentially;

¢ That asbestos litigation has contributed to the bankruptcies of more than
70 companies nationwide and of at least five Ohio-based companies,
causing losses of _jobs, pensions, and wages, and severe impairment of
Ohio’s economy;

? See <htip://www.legislature.state.oh.us/bills.cfm?ID=125 HB 292> (text of HB 292,
including the uncodified Section 3).

' The General Assembly found, for example, that such bankruptcies had already caused
the loss of 60,000 jobs, a number that could be expected to reach 423,000 ultimately; that each
displaced worker would lose, on average, $25,000 to $50,000 in wages and a quarter of his or her
pension benefits; that such losses were occurring in Ohio, where five companies had gone
bankrupt; and that the Owens-Corning bankruptcy would result in an estimated $15 million to
$20 million reduction in regional income. It concluded that

(. . . continued)

-15-




e That the ability of individuals with asbestos-related cancer and other
serious asbestos-related diseases to recover for their injuries is in
jeopardy.“
The General Assembly also identified the cause of the crisis: lawsuits by individuals who are
not sick with asbestos-related disease. As it found, 65% of the compensation so far paid to
asbestos claimants “has gone to claimants who are not sick,” and “[a]t least five Ohio-based

companies have been forced into bankruptey because of an unending flood of asbestos cases

brought by claimants who are not sick.” It found that

the vast majority of Ohio asbestos claims are filed by individuals
who allege they have been exposed to asbestos and who allege that
they have some physical sign of exposure to asbestos, but who do
not suffer from an asbestos-related impairment. Eighty-nine
percent of asbestos claims come from people who do not have
cancer. Sixty-six to ninety percent of these non-cancer claimants

The cost of compensating exposed individuals who are not sick jeopardizes the
ability of defendants to compensate people with cancer and other serious
asbestos-related diseases, now and in the future; threatens savings, retirement
benefits, and jobs of the state’s current and retired employees; adversely affects
the communities in which these defendants operate; and impairs Ohio’s economy.
... The public interest requires the deferring of claims of exposed individuals
who are not sick in order to preserve, now and for the future, defendants’ ability
to compensate people who develop cancer and other serious asbestos-related
injuries and to safeguard the jobs, benefits, and savings of the state’s employees
and the well being of the Ohio economy.

1 A5 the General Assembly concluded:

In enacting [HB 292], it is the intent of the General Assembly to: (1) give priority
to those asbestos claimants who can demonstrate actual physical harm or illness
caused by exposure to asbestos; (2) fully preserve the rights of claimants who
were exposed to asbestos to pursue compensation should those claimants become
impaired in the future as a result of such exposure; (3) enhance the ability of the
state’s judicial systems and federal judicial systems to supervise and control
litigation and asbestos-related bankruptcy proceedings; and (4) conserve the
scarce resources of the defendants to allow compensation of cancer victims and
others who are physically impaired by exposure to asbestos while securing the
right to similar compensation for those who may suffer physical impairment in the
future.
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are not sick. According to a Tillinghast-Towers Perrin study,
ninety-four percent of the fifty-two thousand nine hundred asbestos
claims filed in 2000 concerned claimants who are not sick.

In short, the General Assembly found not only that current asbestos litigation is huge and
burdensome (an “elephant[ine] mass” (quoting Ortiz v. Fibreboard Corp. (1999), 527 U.S. 815,
821)), but that the crisis is largely caused by an influx of lawsuits by those who are not sick with
asbestos-related illness.

C. The Present PlaintifPs Prima Facie Submission.

Danny and Linda Ackison originally filed a claim for asbestos-related injury on
November 21, 2001, as part of a 51-plaintiff complaint against 80 named defendants and 100
Doe defendants. Ferguson, et al. v. A-Best Products Co., et al., No. 01 PI 850 (Lawrence C.P.).
That complaint was voluntarily dismissed on May 6, 2003. The claim of plaintiff-appellee,
Linda Ackison (Administratrix of the Estate of Danny Ackison), was re-filed on May 35, 2004
{when HB 292 was about to be passed), as part of a multi-plaintiff complaint against 51 named
defendants and 100 Doe defendants. Ackison, et al. v. Anchor Packing Co., et al., No. 04 P1 371
(Lawrence C.P.) (Record No. 1, OI Supp. 1-78). The complaint did not precisely identify the
nature of the claim, but contained only generic asbestos-claim assertions:

Plaintiffs’ decedents have suffered injuries, illnesses, damages,
disabilities and death proximately caused by their exposure to
asbestos, asbestos-containing products, and/or machinery requiring
or calling for the use of asbestos and/or asbestos-containing
products designed, manufactured, installed, assembled, and/or sold
by Defendants.

.. . Plaintiffs’ decedents have developed asbestos-related lung
diseases (asbestos-related lung diseases include, but are not limited
to, one or more of the following: mesothelioma, lung cancer,
asbestosis and pleural disease), and other related physical
conditions which ultimately lead [sic] to their death.

(1d. at 16-17, §6-7 (OI Supp. 16-17).)
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On November 3, 2005 Ms. Ackison submitted to the trial court the materials she claimed
were a prima facie showing entitling her asbestos claim to proceed. (Record No. 115, OI
Supp. 79-119.) Those materials included only four things:

1. Mr. Ackison’s form fill-in-the-blanks affidavit, dated September 26, 2000, stating that
he worked as a steelworker at Dayton Malleable during 1965-98, including a
preprinted boilerplate paragraph stating that he worked with or near unspecified
asbestos products. (Id., Ex. C (Ol Supp. 86-87).)

2. A chest x-ray ILO form by Dr. Altmeyer, dated September 26, 2000, with boxes
checked for “parenchymal changes consistent with pneumoconiosis,” for small

opacities w1ma—pﬂ$fusmrrof0ﬁ—fre—nvrmaﬁmcumseﬂbed—p{e&r&l—ﬂ
thickening. There is no mention of asbestos. (Id., Ex. B (OI Supp. 84-85). )2

3. Anupper GI radiology report dated May 1, 2003, diagnosing ulcerated distal
esophagus cancer.” There is no mention of asbestos. (1d., Ex. A (OI Supp. 81-83).)

4. A certificate of Mr. Ackison’s death on September 3, 2003, showing the cause of
death as congestive heart failure and aortic stenosis, and showing as other significant

conditions type 2 diabetes and esophageal mass. There is no mention of asbestos.
(Id., Ex. D (OI Supp. 88-89).)

D. The Appellate Court’s Ruling.

The court below held that applying HB 292 to cases that were pending when HB 292
took effect would violate the Ohio Constitution’s retroactivity clause, Article II, section 28. The
court began with the legal principle that a statute is impermissibly retroactive if it is substantive
rather than remedial, and “impairs vested rights.” Ackison, 2006 WL 3861073, 2006-Ohio-7099
at §12, 16. It noted that, before HB 292’s enactment, the terms used in the accrual statute had

not been defined (in particular, the term “competent medical authority” was not defined in the

2 The report also notes “granuloma” (benign calcifications, not associated with asbestos).
In 2001, the Industrial Commission denied Danny Ackison’s workers’ compensation claim for
asbestos-related lung disease.

13 Cancer of the distal esophagus (near its junction with the stomach) is associated with

gastroesophageal reflux. See, e.g., <http://www.webgerd.com/Barretts.htm>;
<http://www.mayoclinic.com/health/barretts-esophagus/HQ00312>,
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statute, and “no definition exists in the case law”), and plaintiffs were “not required to set forth a
prima-facie case.” Id. at §23-26, 28. The court concluded that HB 292 substantively altered an
existing Ohio “common law standard,” and impaired plaintiffs’ “vested right” to pursue asbestos

claims uynburdened by HB 292’s definitions and procedures. Id. at 126, 28.

Argument

Proposition of Law: HB 292 applies to cases pending on September 4, 2004,

This appeal presents a question of law, reviewable de novo: was it constitutional for the

legislature to enact a remedial statute applicable to pending cases that (1) clarified existing law
by providing express definitions for previously-undefined statutory terms, and (2) established a
procedure requiting plaintiffs to make a prima facie showing of a colorable claim early in their
case?

L. Legal Standards Regarding Retroactivity.

Article 11, section 28 of the Ohio Constitution states that “[t]he general assembly shall
have no power o pass retroactive laws . . . .” But not every law with retrospective effect is
unconstitutional, As this Court has explained,

retroactivity itself is not always forbidden by Ohio law. Though
the language of Section 28, Article II of the Ohio Constitution
provides that the General Assembly “shall have no power to pass
retroactive laws,” Ohio courts have long recognized that there is a
crucial distinction between statutes that merely apply retroactively

(or “retrospectively”) and those that do so in a manner that offends
our Constitution.

Bielat v. Bielar (2000}, 87 Ohio St.3d 350, 353, 721 N.E.2d 28, 32.

To evaluate whether a statute is unconstitutionally retroactive, the Court must consider
(1) whether the legislature intended it to apply retrospectively, and (2) if so, whether such
retrospective application is proper. Id. at 353, 721 N.E.2d at 33. Here, it is undisputed that the

legislature intended HB 292 to apply retrospectively, so only the second question is posed. That
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question turns on “whether the statute is substantive, rendering it unconstitutionally retroactive,
as opposed to merely remedial.” 1d. (holding that “the retroactivity of [a statute excluding from a
decedent’s testamentary estate property for which the decedent made a beneficiary-on-death
designation] comports with the Ohio Constitution because these provisions are remedial and
curative rather than substantive™).

Retroactive legislation therefore violates Article II, section 28 only if it is substantive

rather than remedial. State v. Walls, 96 Ohio St.3d 437, 443, 2002—Ohio-5 059 at 15. Remedial

laws affect “the methods by which rights are recognized and enforced,” rather than “the rights
themselves.” Id. Contrast Smith v. Smith, 109 Ohio St.3d 285, 286-87, 2006-Ohio-2419
(legislation could not retroactively vacate a prior judgment). If legislation has a remedial
purpose, it must be construed liberally in order to allow its widest application: by statute,
“remedial laws and all proceedings under them shall be liberally construed” and “the rule of the
common law that statutes in derogation of the common law must be strictly construed has no
application to remedial laws.” R.C. 1.11.

Legislation that clarifies or defines existing law is considered remedial rather than
substantive. This was the case, for example, in Bielat. Prior to the statute at issue in Bielat, if a
person made a pay-on-death beneficiary designation (for, e.g., a bank account), there was a
conflict whether the designation would be honored, since it lacked testamentary formality. The
statute “resolv[ed] a conflict between the relatively informal beneficiary designation found in an
IRA and the more rigid formalities required by the Statute of Wills for testamentary dispositions”
by excluding beneficiary-designated property from the testamentary estate. 87 Ohio St.3d at
355, 721 N.E.2d at 34. The Court upheld the statute’s retrospective application (with the effect

that the beneficiary of the decedent’s will was denied the property), because it did not impair a
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“vested right” or an “accrued substantive right.” Id. at 357, 721 N.E.2d at 35 (“not just any
asserted ‘right” will suffice™). The Court held that “curative acts are a valid form of
retrospective, remedial legislation,” and that the legislature has the power to “cure and render
valid, by remedial retrospective statutes, that which it could have authorized in the first
instance.” Id. at 355-56, 721 N.E.2d at 35, quoting Burgett v. Norris (1874), 25 Ohio St. 308,
317. Many other authorities also recognize that remedial legislation, such as legislation

clarifying or defining unclear existing law, is properly applied retrospectively. See, e.g.:

o State ex rel. Romans v. Elder Beerman Stores Corp., 100 Ohio St.3d 165, 2003-Ohio-
5363, at 919-20 (amendment, expanding the definition of circumstances that toll a worker’s
compensation claim and prevent its lapse, applied retroactively to pending claims because the
definitional change was remedial);

e Scott v. Spearman (5th Dist. 1996), 115 Ohio App.3d 52, 56, 684 N.E.2d 708, 710
(new definition of term “next of kin” was remedial rather than substantive, and could be applied
refroactively);

e Nationwide Mut. Ins. Co. v. Kidwell (4th Dist. 1996), 117 Ohio App.3d 633, 642,
691 N.E.2d 309, 315 (“Ohio General Assembly has the authority to clarify its prior acts’);

e Martin v. Martin (1993), 66 Ohio St.3d 110, 115 n.2, 609 N.E.2d 537, 541 n.2
(revision of child support guidelines “clarified the intent of the General Assembly”);

e Qhio Hosp. Assoc. v. Ohio Dept. of Hum. Serv. (1991), 62 Ohio St.3d 97, 104 n.4,
579 N.E. 2d 695, 700 n.4 (amendment clarified legislative intent regarding waiver of sovereign
immunity);

o Collister v. Kovanda (8th Dist. 1935), 51 Ohio App. 43, 48-51, 199 N.E. 477, 479-81

(statute authorizing special public assessments against a property, with lien priority over a pre-
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existing mortgage, was remedial and therefore permissibly retroactive).

Only if the legislature redefines a previously defined term is the legislation considered
substantive and non-retroactive. See Hearing v. Wylie (1962), 173 Ohio St. 221, 223-24, 180
N.E.2d 921, 922-23 (after Supreme Court had defined the term “injury” in workers’
compensation statute, legislature could not redefine it retroactively) (overruled on other
grounds); Van Fossen v. Babcock & Wilcox Co. (1988), 36 Ohio St.3d 100, 109, 522 N.E.2d 489,

498 (after Supreme Court had defined the term “substantial certainty” in workers’ compensation

statute, legislature could not redefine it retroactively).

To the extent legislation creates procedures, it is of course not “substantive,” and may be
applied retroactively to pending cases. See, e.g., State v. Walls, 96 Ohio St.3d 437, 443, 775
N.E.2d 829, 838, 2002-Ohio-5059 at 17 (“Even though they may have an occasional
substantive effect on past conduct, ‘it is generally true that laws that relate to procedures are
ordinarily remedial in nature.’”), quoting State v. Cook (1998), 83 Ohio St.3d 404, 411, 700
N.E.2d 570; Van Fossen, 36 Ohio St.3d at 108, 522 N.E.2d at 497 (same); Stafte ex rel. Kilbane
v. Indus. Comm. {2001), 91 Ohio St.3d 258, 259, 2001-Ohio-34 (workers’ compensation
seitlement hearing provisions “were remedial in nature and may be changed or revoked by the
legislature without offending the Constitution™); Lewis v. Connor (1985), 21 Ohio St.3d 1, 3, 487
N.E.2d 285 (““A statute undertaking to provide a rule of practice, a course of procedure or a
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method of review, is in its very nature and essence a remedial statute.””), quoting Miami v.
Dayton (1915), 92 Ohio St. 215, 219, 110 N.E. 726; Sweeney v. Sweeney (10th Dist.), 2006-
Ohio-6988, at 130-31 (change in method for calculating attorney’s fee awards in divorce actions

applied retroactively to pending cases because it was procedural).

As the Court has recognized, “[t]he General Assembly is the policy-making body in our
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state.” In re Brayden James, 113 Ohio St.3d 420, 2007-Ohio-2335 at 126. Asa result, “all
legislative enactments must be afforded a strong presumption of constitutionality.” Id. at {3,
quoting State v. Collier (1991), 62 Ohio St.3d 267, 581 N.E.2d 552. The Court must strive to
interpret legislation as constitutional, for “statutes are presumed to be constitutional unless
shown beyond a reasonable doubt to violate a constitutional provision.” Beagle v. Walden
(1997), 78 Ohio St.3d 59, 61, 676 N.E.2d 506, 507. See also State v. Thompkins (1996), 75

Ohio St.3d 558, 560, 664 N.E.2d 926, 928; Williams v. Scudder (1921), 102 Ohio St. 305, 307,

131 N.E. 481, 482 (“before any legislative power, as expressed in a statute, can be held invalid, it
must appear that such power is clearly denied by some constitutional provision™). The Court
must strive to find legislation constitutional because “[t]he legislature is the primary judge of the
needs of public welfare, and this court will not nullify the decision of the legislature except in the
case of a clear violation of a state or federal constitutional provision.” Beagle, 78 Ohio St.3d at
61, 676 N.E.2d at 507.

II. It is Constitutional to Apply HB 292’s Definitions to Pending Cases.

As noted above, HB 292 did two fundamental things: (1) it defined and clarified existing
statutory terms that were previously undefined, and (2) it established certain prima-facie-
showing procedures.” Both aspects may be applied to pending cases.

Insofar as HB 292 defined the previously undefined, it is remedial and may be applied
retrospectively. Since 1980, when the Ohio legislature amended R.C. 2305.10 to explain and

codify when a cause of action for an asbestos-related personal injury accrues under Ohio law,

14 1IB 292 also addressed certain other matters, not at issue here. See R.C. 2307.941
(regarding lawsuits against premises owners); R.C. 2307.96 (adopting a “substantial factor”
causation test for proving liability of individual defendants, expressly made prospective only:
see R.C. 2307.96(C) and uncodified Section 5 of HB 292); R.C. 2307.98 (regarding corporate
veil piercing); R.C. 2505.02 (regarding appealability).
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Ohio’s statutory law has provided that “a cause of action for bodily injury caused by exposure to
asbestos . . . arises upon the date on which the plaintiff is informed by competent medical
authority [or should know] that the plaintiff has been injured by such exposure.” R.C.
2305.10(B)(5) (emphasis added). These statutory terms must have meaning.”” But the terms
were not expressly defined by the statute, and this Court has not discussed what they mean in the
context of R.C. 2305.10. The Ohio legislature was therefore free to clarify its prior legislation by

defining these terms (unlike Hearing v. Wylie and Van Fossen v. Babcock & Wilcox Co., where

this Court had previously defined a term, and the legislature was held unable to redefine it
retroactively).

A. HB 292°s Definitions.

HB 292 expressly defines and clarifics the terms that were undefined in the 1980 accrual
statute, R.C. 2305.10(B)(5). Tt does so with a series of linked definitions, beginning with “bodily
injury caused by exposure to asbestos.” First, HB 292 provides that “[f]or purposes of section
2305.10 . .. ‘bedily injury caused by exposure to asbestos’ means physical impairment of the
exposed person, to which the person’s exposure to asbestos is a substantial contributing factor.”
R.C. 2307.92(A) (emphasis added). Next, “substantial contributing factor” is defined as
requiring both that asbestos exposure was the predominant cause of the physical impairment, and
that a “competent medical authority has determined . . . that without the asbestos exposures the

physical impairment of the exposed person would not have occurred.” R.C. 2307.91(FF)

15 See State v. Wilson (1977), 77 Ohio St.3d 334, 336, 673 N.E.2d 1347, 1349 (“ltis a
basic tenet of statutory construction that the General Assembly is not presumed to do a vain or
useless thing, and when language is inserted in a statute it is inserted to accomplish some definite
purpose.”); Taber v. Ohio Dept. of Human Servs. (10th Dist. 1998), 125 Ohio App.3d 742,
747, 709 N.E.2d 574, 577 (“It is presumed that the entire statute in intended to have effect and
meaning,”).
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(emphasis added). Finally, “competent medical authority™ is defined as a medical professional
with a specified relevant specialty, who is a treating doctor with a doctor-patient relationship
with the claimant, who has not relied on certain kinds of materials (characteristic of mass
screenings), and whose practice is not dominated by litigation consulting. R.C. 2307.91(Z).
This chain of definitions, expressly linked to the accrual statute, therefore provides that accrual
of an asbestos claim occurs only if a “competent medical authority” avers that asbestos was a

“substantial contributing factor” in causing a “bodily injury.”*®

B. The New Definitions Clarify Existing but Previously Undefined Law.,

1. The Fourth District’s Analysis was Erroneous.

The plaintift arpued, and the Appellate Court below agreed, that these definitions cannot.
constitutionally be applied to pending cases, on the ground that they would impair “vested
rights.” The court focused in particular on the term “competent medical authority.” It stated,

R.C. 2305.10 does not define “competent medical authority.” In
the absence of a statutory definition, that meaning is supplied by
common usage and common law. , , . [N]o definition exists in the
case law and thus, H.B. 292 requires medical experts “to ‘jump
additional hurdles’ before they are permitted to walk into court.”

... [Alpplying [HB 292] to appellants’ cause of action would
remove their potentially viable, common law cause of action by
imposing a new, more difficult statutory standard upon their ability
to maintain the asbestos-related claims. The statute requires a
plaintiff filing certain asbestos-related claims to present
“competent medical authority™ to establish a prima facie case. The
statute specifically defines “competent medical authority” and
places limits on who qualifies as “competent medical authority.”
Previously, no Ohio court had placed such restrictions on what
constituted competent medical authority. Instead, courts generally
accepted medical authority that complied with the Rules of

1$ HB 292 contains many other definitions, for terms such as “asbestos,” “asbestos
claim,” “exposed person,” “tort action,” “physical impairment,” and many other terms used in
the statute.
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Evidence. This represents a change in the law, not simply a
change in procedure or in the remedy provided. Therefore, the
change is substantive and applying R.C. Chapter 2307 to
appellants’ asbestos-related claims would be unconstitutional.

Ackison, 2006 WL 3861073 at *8, 2006-Ohio-7099 at §25-26.
This analysis is at war with itself. First, the court concluded that HB 292 changed the

~ “common law” (to which plaintiffs assertedly had a vested right), even as it acknowledged that

“no definition exists in the case law” for the disputed term. But if “no definition exists in the

definitional vacuum that the legislature was free to clarify. Plaintiffs can have no “vested right”
to the absence of any definition.

Second, the court asserted that before HB 292, “courts generally accepted medical
authority that complied with the Rules of Evidence.” Id.; see also id., 2006 WL 3861073 at *9,
2006-Ohio-7099 at 428 (“Before the legislation’s effective date, . . . whether a plaintiff presented
‘competent medical authority’ generally was determined by examining the rules of evidence. By
purporting to change the definition of ‘competent medical authority” . . . the legislation effects a
substantive change in the meaning of that phrase.”). But if defining “competent medical
authority” is an evidentiary rule, then it is procedural, not substantive, and may be changed
retrospectively. See, e.g., Denicola v. Providence Hospital (1979}, 57 Ohio St.2d 115, 117-18,
387 N.E.2d 231, 233 (change in law concerning competency of witness was “procedural and not
substantive,” and properly applied “to any proceeding conducted after the adoption of [the]
law™).

Third, the court’s statement that HB 292 would require plaintiffs and their experts to
“sump additional hurdles” and would “impos[e] a new, more difficult statutory standard upon

their ability to maintain the[ir] asbestos-related claims” (4ckison, 2006 WL 3861073 at *8, 2006-
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Ohio-7099 at 25-26) assumes that before HB 292 there was a defined body of law setting lower
hurdles and a more lenient standard. This premise was mistaken. As the court itself
acknowledged, no case-law definition of the term “competent medical authority” existed before
HB 292: case law defined no hurdles at all. At most, in the absence of specific definitions,
lower courts simply allowed claims to proceed, without any gatekeeping. But lower courts’
lenience in allowing even poor claims to proceed in the face of this lack of definition does not

mean that the plaintiffs had a vested right to that lenience. To contend that plaintiffs had a

vested right to an open gate — simply by virtue of having filed a complaint before HB 292 was
enacted — is startling, especially in light of the General Assembly’s unchallenged finding that
most asbestos complaints are by claimants who are “not sick.” It cannot be true that someone
who is not sick, or is not sick from exposure to asbestos, has a vested right to sue for “bodily
injury caused by exposure to asbestos,” just because of lower courts” past lenience in the absence
of definitive guidance from the legislature or this Court.

Tndeed, if there were any guidance from this Court, it was that “injury” requires
something more than an assertion of exposure to asbestos. See O'Stricker v. Jim Walter Corp.
(1983), 4 Ohio St.3d 84, 87, 447 N.E.2d 727, 730 (under predecessor of R.C. 2305.10(B)(3), “a
cause of action does not arise until actual injury or damage ensues;” “bodily injury does not

occur contemporaneously with exposure”).]7 The Court’s decisions were suggestive that “bodily

I7 Other decisions of this Court also suggest that concrete injury, beyond exposure, is
required before any claim accrues. See, e.g., Liddell v. SCA Servs. of Ohio, Inc. (1994), 70 Ohio
St.3d 6, 13, 635 N.E.2d 1233, 1239 (plaintiff exposed to toxic gas in 1981 could sue after injury
resulted in 1987, “had [he] attempted to bring a cause of action for negligence in 1981, any
specification of damages [would have been] speculative™); Burgess v. Eli Lilly & Co. (1993), 66
Ohio St.3d 59, 62, 609 N.E.2d 140, 142-43 (DES-exposed plaintiffs may not sue for potential
injury, nor assert a claim until injury occurs; filing prematurely based only on exposure would
violate Rule 11).

(. .. continued)
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injury” required something more than “exposure,” but the Court never expressly interpreted the
term “bodily injury” as used in R.C. 2305.10. In the absence of an interpretation by this Court of
R.C. 2305.10’s terms, the legislature was free to clarify their meaning by adding the express
definitions in HB 292 (unlike Hearing v. Wylie, 173 Ohio St. at 223-24, 180 N.E.2d at 922-23,
and Van Fossen v. Babcock & Wilcox Co. 36 Ohio St.3d at 109, 522 N.E.2d at 498, where the

legislature was held unable to retroactively redefine a term this Court had previously defined).

—————Thesc deeisions are-consistent with the law in other jurisdictions that a plaintiff may not

assert a claim based on exposure, when no manifest impairment has yet occurred (or may ever
occur). See, e.g., Metro-North Commuter R.R. v. Buckley (1997), 521 U.S. 424, 432 (“with only
a few exceptions, common-law courts have denied recovery to those who . . . are disease and
symptom free”) (collecting cases). Metro-North denied FELA recovery for emotional distress to
a plaintiff with admittedly massive asbestos exposure, because

the physical contact at issue here — a simple (though extensive)
contact with a carcinogenic substance — does not seem to offer
much help in sepatating valid from invalid . . . claims. That is
because contacts, even extensive contacts, with serious
carcinogens are common. . . . [H]ow can one determine from the
external circumstance of exposure whether, or when, a claimed
strong emotional reaction to an increased mortality risk (say, from
23% to 28%) is reasonable and genuine, rather than overstated —
particularly when the relevant statistics themselves are
controversial and uncertain (as is usually the case), and particularly
since neither those exposed nor judges or juries are experts in
statistics? The evaluation problem seems a serious one.

The large number of those exposed and the uncertainties that may
surround recovery also suggest . . , the problem of “unlimited and
unpredictable liability.”

It would not be easy to redefine “physical impact” in terms of a
rule that turned on, say, the “massive, lengthy, [or] tangible” nature
of a contact that amounted to an exposure, whether to
contaminated water, or to germ-laden air, or to carcinogen-
containing substances, such as insulation dust containing asbestos.

Id. at 434-37.
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The court below also doubted whether HB 292’s definition of “competent medical
authority” even applies to the accrual statute, R.C. 2305.10(B)(5). See Ackison, 2006 WL
3861073 at *9 n.5, 2006-Ohio-7099 at 128 n.5 (“We also question whether H.B, 292’s definition
of ‘competent medical authority’ applies to R.C. 2305.10. The definition itself states that
‘competent me.dical authority’ means a medical doctor who is providing a diagnosis for purposes
of establishing a prima facie case under R.C. 2307.92; it does not state that it means a medical

doctor who is providing a diagnosis for purposes of determining whether a claim accrued under

R.C. 2305.10.”). But there is no question that by defining this term in HB 292, the legislature
was clarifying R.C. 2305.10(B)(5). As discussed above, HB 292’s definitions expressly apply to
the accrual statute, R.C. 2305.10, defining its previously-undefined terms. They begin with a
definition of “bodily injury caused by exposure to asbestos” that is expressly “[flor purposes of
section 2305.10.” This first definition turns on other terms, which are also defined, and the chain
of definitions includes “competent medical authority.”

Indeed, the phrase “competent medical authority” cannot mean one thing in R.C. 2305.10
and something else in R.C. 2307.91 et seq. That would be not just exceptionally odd, but
contrary to Ohio’s rules of statutory construction. The first chapter of Ohio’s Revised Code,
prescribing rules of statutory construction, specifically provides that when a phrase is given a
particular meaning by legislative definition, it must be so construed. See R.C. 1.42 (“Words and
phrases shall be read in context and construed according to the rules of grammar and common
usage. Words and phrases that have acquired a technical or particular meaning, whether by
legislative definition or otherwise, shall be construed accordingly.”).

2. The Twelfth District’s Analysis was Correct.

The first Ohio appellate court to consider whether HB 292°s definitions may be applied to

pending claims was Wilson v. AC&S, Inc., 169 Ohio App.3d 720, 864 N.E.2d 682, 2006-Ohio-
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6704. It answered “yes,” in an analysis that is thorough, powerful, and persuasive, Among other
things, it stated:

Prior to September 2, 2004, the General Assembly had never
defined the terms “bodily injury caused by exposure to asbestos”
or “competent medical authority.”

H.B. 292 defines at least one phrase not previously defined by
either the General Assembly or the Ohio Supreme Court, namely,
“competent medical authority.”

“IB]odily injury caused by exposure to asbestos” is defined, for
purposes of R.C. 2305.10 and R.C. 2307.92 to 2307.95, as
“physical impairment of the exposed person, to which the person’s
exposure to asbestos is a substantial contributing factor.”
“Substantial contributing factor,” in turn, is defined to mean that
“[e]xposure to asbestos is the predominate cause of the physical
impairment alleged in the asbestos claim[,]” and that “[a]
competent medical authority has determined with a reasonable
degree of medical certainty that without the asbestos exposures the
physical impairment of the exposed person would not have
occurred.” R.C. 2307.91(FF)(1) and (2) ).

Appellee argues that retroactive application of the provisions of
H.B. 292 will unconstitutionally impair Mr. Wilson’s “vested right
in his cause of action.” We disagree with this argument. . . .

... R.C. 2307.91(Z) defines the term “competent medical
authority” . . . . Appellee cites the new definition of this term to

 demonstrate that her vested right in her accrued cause of action has
been unconstitutionally impaired.

However, because this statute “pertains to the competency of a
witness to testify * * * it is of a remedial or procedural [rather than

substantive] nature.” . . . Since the provision is procedural or
remedial rather than substantive, it does not offend the Ohio
Constitution. . ..

[Appellee argues] that H.B. 292 should not be applied to cases that
were pending on the date the statute became cffective, because the
new statute requires plaintiffs who bring an asbestos claim “to
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meet an evidentiary threshold that extends above and beyond the
common law standard—the standard that existed at the time [Mr.
Wilson] filed his claim.” . . . We find this reasoning unpersuasive.

While a vested right may be created by the common law, . . . it is
well settled that “there is no property or vested right in any of the
rules of the common law, as guides of conduct, and they may be
added to or repealed by legislative authority.” . . .

Furthermore, as the Ohio Attorney General has pointed out in his
amicus curiae brief, “[i]t is difficult to maintain * * * that someone
has a vested right to a standard that is not the law of the entire
State, and is certainly not binding on other appellate districts
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In light of the foregoing, we conclude that appellee has failed to
demonstrate that the retroactive application of H.B. 292 will
deprive or diminish any vested right held by her or her late
husband. . ..

The term “accrued substantive rights” has often been used
synonymously with the term “vested rights.” . . .

Prior to H.B. 292, neither the General Assembly nor the Ohio
Supreme Court had defined the phrase [“competent medical
authority™], and, therefore, it was appropriate for the General
Assembly to define that phrase. Additionally, defining the term
“competent medical authority” is clearly a procedural, rather than
substantive, act. See Denicola [v. Providence Hospital (1979)], 57
Ohio St.2d [115,] 117.. ..

The relevant provisions of H.B. 292 remedially changed the law in
this state by clarifying the meaning of ambiguous phrases like
“bodily injury caused by exposure to asbestos” and “competent
medical authority.” The ambiguity in these phrases resulted in an
extraordinary volume of cases that strain the courts in this state and
threatens to overwhelm our judicial system. . . . Thus, the remedial
legislation in the relevant provisions of H.B. 292 serves to avoid a
multiplicity of suits and the accumulation of costs, and promotes
“the interests of all parties.”

Burgett v. Norris (1874), 25 Ohio 8t. 308, [355-56] ... recognized
that curative acts are a valid form of retrospective, remedial
legislation when it held that ‘[i]n the exercise of its plenary
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powers, the legislature * * * could cure and render valid, by
remedial retrospective statutes, that which it could have authorized
in the first instance.’ . . .

By enacting the disputed provisions of H.B. 292, the General
Assembly was curing and rendering valid, by a remedial
retrospective statute, that which it could have authorized in the first
instance. . . . Specifically, the relevant provisions of ILB. 292
clarify the meaning of such potentially ambiguous phrases as
“competent medical authority” and “bodily injury caused by
exposure to asbestos.”

As we have indicated, the ambiguity of those phrases has produced

threatens to overwhelm the judicial system in this state. . . .
To resolve this problem, the General Assembly saw fit to enact
more precise definitions of ambiguous terms like “competent
medical authority” and “bodily injury caused by exposure to
asbestos” to ensure that only those parties who actually have been
harmed by exposure to asbestos receive compensation for their
injuries. Thus, as the Ohio Constitution and Burgeit expressly
permit, the relevant provisions of H.B. 292 cure an omission,
defect, or error in the proceedings involving asbestos personal

injury litigation in this state.
Id. at 17, 51-52, 56, 75, 78-82, 84, 86, 105, 123, 125-27 (citations omitted). See also Stahlheber
v. Lac d’Amiante du Quebec, Ltee (Ohio App. 12th Dist.), 2006 WL 3833888, 2006-Ohio-7034
(same); Staley v. AC&S, Inc. (Ohio App. 12th Dist.), 2006 WL 3833883, 2006-Ohio-7033
(same).

3. The Other Cited Decisions Change Nothing,

The court below cited two Ohio trial court decisions from Cuyahoga Co., In Re Special
Docket No., 73958 (Cuyahoga C.P., Jan. 6, 2006) and Thornton v. A-Best Products (Cuyahoga
C.P., Nos. CV-99-395724 etc., Jan. 10, 2005), as “conclud[ing] that H.B. 292 constitutes
unconstitutional retroactive legislation when applied to cases pending before the legislation’s
effective date.” Ackison, 2006 WL 3861073 at #7, 2006-Ohio-7099 at §23. Like the appellate

court decision here, however, these trial court decisions rested on the erroneous premise that a
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“common law standard” fleshed out the meaning of R.C. 2305.10(B)(5), and was displaced by
HB 292.

These decisions suggested that prior cases had established, as a definitive common law
standard creating vested rights, that a plaintiff states an asbestos claim if “asbestos had caused an
alteration of the lining of the lung,” even without any impairment. Id. at *7 & n.4, 2006-Ohio-
7099 at Y23 & n.4. That suggestion is not correct.

Before the enactment of HB 292, two lower courts (cited by the Cuyahoga decisions and

in turn by the court below) had discussed similar concepts, but did not discuss R.C. 2305.10. In
the first, Verbryke v. Owens-Corning Fiberglas Corp. (6th Dist. 1992), 84 Ohio App.3d 388, 616
N.E.2d 1162, the court did not discuss accrual or cite R.C, 2305.10, but construed the
Restatement (Second) of Torts, which did not use the term “bodily injury.” The plaintiff claimed
he had pleural plaques (benign thickening of the membrane surrounding the lungs'®) caused by
asbestos exposure, but no resulting impairment. The court stated that under the Restatement
(Second) of Torts §§ 388 and 402A, a plaintiff may assert a claim for “physical harm,” and that
sections 7 and 15 of the Restatement define the subspecies of “bodily harm” as “physical
impairment,” which may include “an alteration to the structure of the body even though no other
harm is caused.” The court concluded that a jury should be allowed to determine the extent to

which the plaintiff’s asymptomatic pleural plaques harmed him. Id. at 394-96, 616 N.E.2d at

'8 Pleural thickening or plaque (when caused by asbestos; there are many other causes
too) is a marker of asbestos exposure, Ordinarily it causes no symptoms or impairment of any
bodily function, and has no medical significance. Nor does it physically progress into any other
condition, such as asbestosis or cancer. When caused by asbestos, il simply confirms the
asbestos exposure. Any risk of asbestosis or cancer results from the asbestos exposure and not
from the pleural thickening. To sue for asymptomatic pleural thickening would therefore be the
same as suing for exposure without injury. This Court’s decisions in O Siricker, Liddell, and
Burgess suggest that this would be improper.
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1166-67. In doing so, Verbryke rejected the analyses of other courts, including a Maryland court
that had construed the same Restatement sections the opposite way,'® and Hawaii and Arizona
courts that similarly concluded a plaintiff has no claim for asbestos-related injuries based on
pleural plaques with no functional impairment (purportedly distinguished by Verbryke on the
ground that the other States “required bodily injury” — though of course Ohio also so required,
in R.C. 2305.10(B)(5)). Id. at 393-94, 616 N.E.2d at 1165-66.

In the second lower court decision, In re Cuyahoga County Asbestos Cases (8th Dist.

1998), 127 Ohio App.3d 358, 364, 713 N.E.2d 20, 24, the court also did not discuss or cite R.C.
2305.10, but held that plaintiffs with asymptomatic pleural plaques could place their claims on a
Voluntary Registry for Unimpaired Asbestos Claims, relying on Verbryke for the idea that
“pleural plaque, which is an alteration to the lining of the lung, constitutes physical harm.”
These lower court decisions did not constitute the “common law” of Ohio regarding R.C.
2305.10. As noted, neither case addressed the “bodily injury” requirement of R.C. 2305.10, but
only the Restatement; they disagreed with other courts’ interpretation of the Restatement; and
they distinguished the law of other States as “requir[ing] bodily injury” (overlooking that Ohio’s
statute did too). But even if they had addressed R.C. 2305.10, these lower court decisions could
not constitute a definitive statement of Ohio’s common law, for other lower courts could reach

different conclusions (like the decisions in other states), none of which would be authoritative

19 Restatement (Second) of Torts § 15 (“What Constitutes Bodily Harm™) states that
“Bodily harm is any physical impairment of the condition of another’s body, or physical pain or
illness,” and Comment a states that “There is an impairment of the physical condition of
another’s body if the structure or function of any part of the other’s body is altered to any extent
even though the alteration causes no other harm.” The Maryland court held that asymptomatic
pleural thickening did not constitute “bodily harm™ under these guidelines because there was no
impairment or functional change. Owens-Illinois, Inc. v. Armstrong (1991), 87 Md. App. 699,
591 A.2d 544, reversed on other grounds (1992), 326 Md. 107, 604 A.2d 47.
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until such time as the Ohio Supreme Court issued a definitive construction. See Wilson v.
AC&S, Inc., 169 Ohio App.3d 720, 738, 864 N.E.2d 682, 696, 2006-Ohio-6704 at 82 (quoting
the Amicus Curiae Attorney General’s observation that one cannot have “‘a vested right to a
standard that is not the law of the entire State, and is certainly not binding on other appellate
districts across the State’”).

I11. It is Constitutional to Apply HB 292°’s New Procedures to Pending Cases.

In addition to defining previously-undefined terms, HB 292 also establishes a new

procedure. The procedure requires plaintiffs who assert asbestos claims to make a prima facie
showing of a colorable claim, early in the case, and requires courts to scrutinize the showings
and administratively dismiss without prejudice those that fall short. If and when the plaintiffs
can make a prima facie showing, they may return.

If the legislature had not created the prima-facie-showing procedure, but only defined the
previously-undefined terms of the accrual statute, the courts still would have the power to
dismiss complaints that fall short of the accrual statute’s standards. If an asserted claim does not
meet the terms of the accrual statute — e.g., if no “competent medical authority” (as now
defined) verifies that the plaintiff has a “bodily injury” (as now defined) that was “caused by
exposure to asbestos” (as now defined) — then no claim has accrued and the complaint is subject
to outright dismissal. See, e.g., Goodyear Tire & Rubber Co. v. Brocker (Ohio App. 7th Dist.),
1999 WL 476078 at *4-5 (affirming Civ. R. 12(B)(6) dismissal of claim that had “yet to
accrue”).

But the prima facie showing procedure creates an automatic occasion for this kind of
scrutiny to occur, which serves the legislature’s goal to relieve Ohio’s congested dockets by
setting aside the great numbers of insufficient claims, The procedure also benefits plaintiffs who

might otherwise be subject to outright dismissal, for administrative dismissal allows plaintiffs to
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return if and when they do develop a colorable claim, without incurring another filing fee and
without any risk of being time-barred.

The court below suggested that the prima facie procedure is itself unconstitutionally
retroactive, because “[b]efore the legislation, a plaintiff was not required to set forth a prima-
facie case.” Ackison, 2006 WL 3861073 at *9, 2006-Ohio-7099 at §28. This suggestion is
wrong. The prima facie showing procedure is a procedure, and, as discussed in Section I above,

laws that relate to procedures are by definition remedial and not substantive. See, e.g., State v.

Wails, 96 Ohio St.3d 437, 443, 775 N.E.2d 829, 838, 2002-Ohio-5059 at 17. Even courts that
have found HB 292°s definitions impermissibly retroactive have found that the prima facie
showing procedure is procedural and constitutionally permissible. See, e.g., Aldridge v. AC&S,
Inc. (Butler C.P. No. CV2001-12-2936, June 9, 2006) (“The Court further finds that the prima
facie proceeding required by R.C. 2307.92 is procedural and may be applied retroactively in
cases pending prior to September 4, 2004, the effective date of H.B. 292.”). There is no basis to
hold that plaintiffs whose claims were pending on HB 292’s effective date are constitutionally
exempt from the prima facie showing procedure.

1V. The Plaintiff Has Not Shown a Colorable Claim.

The issue before the Court is the narrow one whether HB 292 may constitutionally be
applied to cases pending when the statute came into effect, and not how the present plaintiff
would fare under HB 292. But the purposes underlying HB 292, which prompted the legislature
to act, are well illustrated by this case. The problem the legislature studied and addressed was an
influx of “asbestos” claims lacking reasoﬁable basis, and the present claim is such a case.

The plaintiff submitted four documents as a prima facie showing in 2005 (two dated 2000
and two dated 2003). It appears that when this case was first filed in 2001, the only bases werec a

mass screening x-ray read by Dr. Altmeyer in September 2000, and Mr. Ackison’s boilerplate
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exposure affidavit of the same date. Record No. 115, Exs. B-C (OI Supp. 84-87). Dr. Altmeyer
is a prolific screener. As Professor Brickman recently wrote,

The reliance on a comparative handful of B Readers and
diagnosing doctors is a defining characteristic of the
entrepreneurial model. . . . The Manville Personal Injury Trust . ..
recently reported that as of August 30, 2005, it had received
691,910 claims, of which 499,766 included the name of a
physician. The fifteen physicians whom the Trust has most
frequently identified as the “primary physician” providing medical
reports in support of claims, accounted for 200,107 or 40% of the
499,766 claims.

On the Applicability of the Silica MDL Proceeding to Asbestos Litigation, 12 Conn. Ins. L.J. at
39, Dr. Altmeyer is among the top fifteen screeners. Id. at 40. He is based in West Virginia, but
reads x-rays of workers all over the country. His ILO forms state that he is not a board-certified
radiologist, nor even a board-eligible radiologist. Record No. 115, Ex. B (OI Supp. 84-85). He
has elsewhere admitted that he has no doctor-patient relationship with the workers whose x-rays
he reads, and that he reads screening x-rays in volume — far from Ohio’s requirements that x-
rays be administered only upon a prescription by an Ohio-licensed doctor and under the direction

of a licensed prc:)fc:ss.ional.20

20 Ohio law limits the use of x-rays to producing medical diagnoses by licensed
physicians: “No person shall permit or arrange for the intentional irradiation of a human being
except for the purpose of dental, veterinary or medical diagnosis and as authorized by a licensed
practitioner within his or her scope of practice.” Ohio Admin. Code § 3701:1-66-02 (8). Itis
illegal to x-ray a person in Ohio unless “a licensed practitioner of the healing arts shall direct or
order that application of radiation.” Ohio Admin. Code § 3691-38-04. “Any person proposing
to conduet a self-referral screening program using radiation-generating equipment shall not
initiate such a program without prior approval of the Department.” Ohio Admin. Code § 3701:1-
66-02 (c).

Ohio also requires a physician to supervise the administration of x-rays taken in the state
by, at a minimum, being “readily available for purposes of consulting with and directing the
[radiographer] while performing the procedures.” R.C. 4773 .06(B). If the x-ray machine
operator is not licensed by the state under Chapter 4723 of the Revised Code, the doctor must
“be present at the location where the operator is performing radiologic procedures for purposes
(... continued)
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But in the present case, even Dr. Altmeyer did not find appreciable x-ray abnormality.
His ILO report for Mr. Ackison noted lung profusion of 0/1 (i.e., normal), the appearance of
small circumscribed pleural plaques that may have had any of numerous causes, and not even a
mention of asbestos. Record No. 115, Ex. B (OI Supp. 84-85)

Nor did the plaintiff even proffer competent evidence of asbestos exposure. Mr.
Ackison’s affidavit (Record No. 115, Ex. C (OI Supp. 86-87)) did not do so. It showed that he

was not an asbestos worker, but a steelworker at a plant where asbestos-containing products may

have been used. The form affidavit (containing a formulaic recitation that he “worked with or in
the vicinity of asbestos containing products” and that “cutting, handling and application” of the
products “produced visible dust”) lacks evidentiary value because it does not state that it was
based on personal knowledge or that the affiant was competent to testify about the content of
products used at his workplace. See Civ. R. 56(E) (personal knowledge requirement); Wall v.
Firelands Radiology, Inc. (6th Dist. 1995), 106 Ohio App. 3d 313, 335 (“personal knowledge”
cannot depend on outside information or hearsay; affidavit must aver or show personal
knowledge specifically); Cassels v. Dayton City School Dist. Bd. of Educ. (1994), 69 Ohio St. 3d
217, 224 (affidavits without personal knowledge indication should have been excluded). Indeed,
lay testimony regarding the chemical composition of a product is generally inadmissible under
Ohio R. Evid. 701, E.g., McGuire v. Mayfield (Ohio App. 3d Dist. 1991), 1991 WL 261831 at
*6 (testimony of co-workers regarding plaintiff’s exposure to asbestos was inadmissible because

it was not based on witnesses’ perceptions).

of consulting with and directing the operator while performing the procedures.” R.C.
4773.06(A). General x-ray machine operators may perform “only standard, diagnostic radiologic
procedures.” Such procedures “do nof include . . . the use of radiation-generating equipment for
mobile imaging” (i.e., litigation screening x-ray vans). Ohio Admin. Code § 3701-72-04(c);

§ 3701-72-01 (emphasis added).
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Nor do the two additional records submitted as the plaintiff’s prima facie showing (an
upper GI scan dated May 2003 and the death certificate dated September 2003, Record No. 115,
Exs. A, D (OI Supp. 81-83, 88-89)) even suggest injury caused by asbestos. The GI scan
diagnosed distal esophageal cancer, with no mention of asbestos, much less a suggestion of
asbestos causation. Nor does the death certificate — which lists the causes of death as heart
disease (congestive heart failure and aortic stenosis) and other significant conditions as type 2

diabetes and esophageal mass — either mention asbestos or suggest it as a cause.

By any standard, the plaintiff failed to make a prima facie showing of “bodily injury
caused by asbestos.”

Conclusion

HB 292 was enacted in response to Ohio’s asbestos litigation crisis. The legislature’s

L 1Y

prior asbestos-accrual statute, which tied accrual of a claim to “bodily injury,” “competent
medical authority,” and “asbestos causation,” did not control the flood of filings, because these
terms were undefined and carried no practical weight. In HB 292, the legislature adopted
detailed definitions that remedied the definitional vacuum, as well as a procedure requiring
plaintiffs to show the prima facie basis of their claims, or else come back if and when they can.
These provisions may be applied to cases that were pending when B 252 took effect, and are
not unconstitutionally retroactive. The legislature was free to adopt the definitions and apply
them to pending cases, because the definitions did not override any existing law creating vested
rights, but rather remedially filled a void. The legislature was free to adopt the prima-facie-
showing procedure and apply it to pending cases, because it was procedural and not substantive.

For all of these reasons, Owens-Illinois respectfully requests that the Court hold that it is

constitutional to apply HB 292 to cases that were pending when it came into effect.
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IN THE COURT OF APPEALS OF OHIO
FOURTH APPELLATE DISTRICT
LAWRENCE COUNTY

LINDA ACKISON, as Administratrix P

of the Estate of Danny B
Ackison, : ' -
Plaintiff-Appellant, : Case No. 05CA46
ViR
ANCHOR PACKING CO., et al., : ENTRY ON MOTICN TO CERTIFY
CONFLICT

Cefendants-Appellees.

3

Appellees® filed a Motion to Certify Conflict, pursuant to
App.R. 25, asserting that this court's Decision and Judgment

Entry in Ackison v. Anchor Packing Co., lLawrence App. No. 0SCA46,

2006-Chio-7099, conflicts with the Twelfth District’s decisions

in Wilsor v. AC & 8, Inc., Butler App. No. CA2006-03-(056, 2006-

Ohio-6704, Staley v. AC & S, Inc., Butler App. No. CA200€¢-06-133,

2006-Chic-7033, and Stahlheber v. Du Quebec, LTEE, Butler App.

No. CAZ2006-06-134, 2006-0Qhio-7034.

Saction 3(B)(4), Article IV of the Chio Constitution pesrmits
an appellate court to certify an issue to the Ohio Supreme Court
for review and final determination when “the judges of a court of
appeals find that a judgment upon which they have agreed is in
Cenflict with a judgment proncﬁnced vpenr the same guestion by any
other court of appeals of the state.”

In Whitelock v. Gilbane Bidg. Co. (1993}, 66 Ohio St.3d 594,

596 613 N.E.2d4 1032, 1034, the Chio Supreme Court clarified the

requirements that an appellate court must find before certifying

See our prior opinion for the full list of appesllees.
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LAWRENCE, 05CA46 2

a judgment as being in Conflict.

“First, the certifying court must find that its
judgment is in Conflict with the judgment of a court of
appeals of another district and the asserted Conflict
must be ‘upcn the same question.' Second, the alleged
Conflict must be or a rule of law--not facts. Thivd,
the journal entry or opinion must clearly set forth
that rule of law which the certifying court contends is
in Conflict wich the judament on the same gquestion by

other district courts of appeals.’

In Wilson, the Twelfch District concluded that R.C. 2307.91

—o 2307.93 did net constitute unconstitutional retroactive

legislation. Staley and Stahlheber followed the holding in
Wilson. In Ackiscon, we held that the statutes, as appzied to
Ackison' s claims, constituted uncenstituticnal retroactive

legislation. Our holding conflicts with the Twelfth District's

decisions. Therefore, we grant appellees’ motion to certify
conflict. We certify the followirg issue to the Ohio Supreme
Court: “Can R.C. 2307.91, 2307.92, and 2307.93 be applied to

cases already pending on September 2, 20047?"

MeFarland, P.J. & Hargha, J.: Concur

MOTION GRANTED.

For the Couya

RECFIVED RLGAED, RCS

finT s

ROQUTL:
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RY UF BFTEALS
IN THE COURT OF APPEALS OF Onro  COURTY

FOURTH APPELLATE DISTRICT
LAWRENCE COUNTY

. S T S o Cz
LINDA ACKISON, as Administratrix —
of the Estate of Danny , RS T
Ackison, : BTN ot AU '-:j:-!._'g)
o 1Y
‘Plaintiff-Appellant, : Case No. 05CA46
vs.
ANCHOR PACKING CO., et al., : DECISION AND JUDGMENT ENTRY

Defendants-Appellees.

APPEARANCES:
COUNSEL FOR APPELLANT: Richard E. Reverman and Kelly W. Thye,
1014 Vine Street, Suite 2400,
Cincinnati, Chio 45202

COUNSEL FOR APPELLEES Robin E. Harvey and Angela M. Hayden,
GEORGIA PACIFIC': 312 Walnut Street, Suite 3200,
Cincinnati, Ohic 45202-4074

AMICUS CURIAE: Jim Petro, Ohio Attorney General, and
Holly J. Hunt, Assistant Attorney
General, 30 East Broad Street, 17"
Floor, Columbus, Ohio 43215

CIVIL AFPPEAL FROM COMMON PLEAS COURT
DATE JOURNALIZED:

PER CURIAM.
This is an appeal from a Lawrence County Common Pleas Court
judgment in favor of Anchor Packing Company and numerous other

entities,’ defendants below and appellees herein.

' The remaining counsel for appellees is too numerous to
list in the caption. Instead, we included them in the appendix.

* The other defendants are: (1) Beazer East, Inc.; (2) Clark
Industrial Insulation Co.; (3) Crown Cork and Seal Company, Inc.;
(4) CSR Limited; (5) Foseco, Inc.; (6) Foster Wheeler Energy

Coxporation; (7) General Refractories Company; (8) Metropolitan
Life Insurance Company; (9) Minnesota Mining and Manufactyrin
Pagd A-
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LAWRENCE, OSCA46 2

Linda Ackison, as administratrix of the estate of Danny
Ackison, deceased, and Linda Ackison, individually, plaintiffs
below and appellants herein, raise the following assignments of

error for review:
FIRST ASSIGNMENT OF ERROR:

“THE TRIAL COURT ERRED IN RULING THAT AN
' OTHER CANCER' AND ASBESTOSIS DIAGNOSIS HAS
TO BE DIAGNOSED BY A COMPETENT MEDICAL
- AUTHORITY AS R.C. 2305.10 AS [SIC} H.B, 292,
R.C. 2307.92, R.C. 2307.93, R.C. 2307.94, AND
THEIR PROGENY ARE UNCONSTITUTIONAL, WHEN
APPLIED RETROACTIVELY."

SECOND ASSIGNMENT OF ERROR:

“THE TRIAL COURT ERRED IN FINDING THAT H.B.
282, R.C., 2307.%2, R.C. 2307.93, R.C.
2307.94, AND ITS PROGENY REQUIRES PLAINTIFFS-
APPELLANTS TO MEET A PRIMA FACIE CASE FOR
BOTH AN ESOPHAGEAIL CANCER AND ASRESTOSIS

CLAIM.”
Company; {10) Ohio Valley Insulating Co., Inc.; (11) Owens-
Illineis Corporation, Inc.; (12) Rapid-American Corp.; (13) Union
Boiler Company; (14) Viacom, Inc.; (15) R.E. Kramig, Inc.; (16)
McGraw Construction Company, Inc.; (17) McGraw/Kokosing, Inc.;

(18} Frank W. Schaeffer, Inc.; (19) International Minerals and
Chemical Corporation; (20) George P. Reintjes Company; (21)
International Chemicals Company; (22} General Electric Company;
(23) Georgia Pacific Corporation; (24) Uniroyal Holding, Inc.;
{25) John Crane, Inc.; (26) Amchem Products, Inc.; (27)
Certainteed Corp.; (28) Dana Corp.; (29) Maremont Corp.; {30)
Pfizer, Inc.; (31) Quigley Co., Inc.; (32) Union Carbide Chemical
and Plastics Co., Inc; (33) Garlock, Inc.; (34) A.W. Chesterton
Co.; (35) Mobile 0il Corp. aka Mobil 01l Corp.; (36) Wheeler
Protective Apparel, Inc.; (37) Ingersoll-Rand Company; {(38) D.B.
Riley, Inc.; (39) Allied Corporation; (40) Lincoln Electric Co.;
(41) Wagner Electric Company; (42) Airco, Inc.; (43) Hobart
Brothers Company; (44) Asarco, Inc.; (45) Cleaver Brooks Company;
(46) Uniroyal, Inc.; {47) H.B. Fuller Co.; {(48) Norton Company;
{49) Industrial Holdings Company; (50) Bigelow Litpak Company;
{51} John Doe 1 through 100.
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LAWRENCE, QGCR46 3
THIRD ASSIGNMENT OF ERROR:

“THE TRIAL COURT ERRED IN FINDING THAT R.C.
2307.92 (D) SETS FORTH CERTAIN MINIMUM \
REQUIREMENTS FOR BRINGING OR MAINTAINING A
TORT ACTION ALLEGING AN ASBESTQS CLAIM THAT
IS BASED UPON WRONGFUL DEATH AND THAT THESE
REQUIREMENTS APPLY NO MATTER WHAT THE
UNDERLYING DISEASE.”

This case centers around appellants’ ability to pursue

recovery for alleged asbestos-related injuries and whether

recently-enacted H.B. 292 governs appellants’ claims. On May 5,
2004, appellants filed a multi-plaintiff, seventy-eight page
complaint against appellees alleging various asbestos-related
injuries. On September 2, 2004, H.B. 292 became effective. The
legislation requires a plaintiff “in any tort action who alleges
an asbestos claim [to] file * * * a written report and suppeorting
test results constituting prima-facie evidence of the exposed
person’ s physical impairment that meets the minimum requirements
specified in (R.C. 2207.92(B), (C), or (D)], whichever is
applicable.” The statute also applies to cases that are pending
on the legislation's effective date. The statute requires
plaintiffs with cases pending before the effective day to submit,
within one hundred twenty days following the effective date,
evidence sufficient to meet the R.C. 2307.92 prima facie showing
requirement.

R.C. 2307.92 specifies three types of plaintiffs who must
establish a prima-facie showing: (1) plaintiffs alleging an
asbestos claim based on a nonmalignant condition; (2) plaintiffs
alleging an asbestos claim based upon lung cancer of an exposed

person who is a smoker; and (3) plaintiffs alleging an asbhestos
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claim that is based upon a wrongful death. See R.C. 2307.92(B),
(¢}, and (D). The statute does not specifically require a prima-
‘facie showing regarding other asbestos-related claims., The
statute requires each of the foregoing types of plaintiffs to
show that a “competent medical authority" has, inter alia,
diagnosed an asbestos-related injury. R.C. 2307.91(Z) defines

“competent medical authority" as follows:

¥Competent medical authority” means a medical
doctor who is providing a diagnosis for purposes of
constituting prima-facie evidence of an exposed
pexrscon’ s physical impairment that meets the
requirements specified in [R.C. 2307.52] and who meets
the following reguirements:

(1) The medical doctor is a board-certified
internist, pulmonary specialist, oncologist,
pathologist, or occupational medicine specialist.

{2) The medical docteor is actually treating or has
treated the exposed person and has or had a doctor-
patient relationship with the person.

(3) As the basis for the diagnosis, the medical
doctor has not relied, in whole or in part, on any of
the following:

(a) The reports or opinions of any doctor, c¢linic,
laboratory, or testing company that performed an
examination, test, or screening of the claimant's
medical condition in vieclation of any law, regulation,
licensing requirement, or medical code of practice of
the state in which that examination, test, or screening
was conducted;

(k) The reports or cpinions of any doctor, c¢linie,
laboratory, or testing company that performed an
examination, test, or screening of the claimant's
medical condition that was conducted without clearly
establishing a doctor-patient relationship with the
claimant or medical persconnel involved in the
examination, test, or screening process;

(¢) The reports or opinions of any doctor, clinic,
laboratory,. or testing company that performed an
examination, test, or screening of the claimant’s
medical condition that required the claimant to agree
to retain the legal services of the law firm sponsoring
the examination, test, or screening.

{4) The medical doctor spends not more than
twenty-five per cent of the medical doctor’'s
professional practice time in providing consulting or
expert services in connection with actual or potential
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tort actions, and the medical doctor’s medical group,
professional corporation, clinic, or other affiliated
group earns not more than twenty per cent of its
revenue from providing those services.

In an attempt to set forth a prima facie case, appellants
stated: “Danny R. Ackinson's [sic?] radiological report
diagnosed ulcerated distal esophagus cancer. A B-Read report

showed small opacities of profusion 0/1 in the mid and lower lung

zoneg bilaterally and circumscribed pleural thickening. Mr.

Ackinscon also signed an affidavit wherein he testifies he has
worked with or in the vicinity of asbestos containing products
and recalls the cutting, handling and application of asbestos
containing products which produced visible dust to which he was
exposed and inhaled. Mr. Ackinson's death certificate states
that his cause of death was congestive heart failure and aortic
stenosig. The evidence of ulcerated distal esophagus cancer in
Mr. Ackinson' s throat is proof that asbestos was a substantial
contributing factor to Mrx. Ackinson’ s esophageal cancer
diagnosis.” Appellants also asserted that applying H.B. 292 to
their cause of action would ke unconstitutionally retroactive and
that it does not specifically apply tc an esophageal cancer
c¢laim.

The trial court denied appellants' "motion to prove prima
facie case under R.C. 2307 and motion for tfial setting.” The

court determined: (1) R.C. 2305.10 requires that for an asbestos-

* Appellants misspelled Ackison’ s name throughout the
foregoing paragraph as contained in *Plaintiff Danny Ackison's
Motion to Prove Plaintiffs’ Prima Facie Case Under R.C. 2307 and
Motion for Trial Setting.”
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LAWRENCE, 05CA46 6
related cause of action to accrue, a competent medical authority
must inform the plaintiff that his injury is related to asbestos
Aexposure; (2) R.C. 2307.92 (D} sets forth certain minimum
requirements for bringing or maintaining a tort action alleging
an asbestos claim that is based upon a wrongful death and they
apply no matter what plaintiff alleges is the underlying disease;

{3) R.C. 2307.92(B}) sets forth minimum requirements for

maintaining a tort action alleging an asbestos claim based on a
non-malignant condition; (4} R.C. 2307.93(A}) (3) {(a) provides that
the provisions apply to claims that arose before the effective
date of the law unless the court finds that a substantive right
of the party has been impaired and that it viclates Section 28,
Article II of the Ohio Constitution; (5) appellant failed to meet
the criteria for maintaining a wrongful death claim under R.C.
2307.92 (D)~she failed to present evidence that the decedent's
death would not have occurred without asbestos exposure; (7)
appellant failed to meet the criteria for maintaining an injury
claim for a non-malignant condition under R.C. 2307.92(B)-she
failed to present evidence that the decedent was diagnosed by a
competent medical authority with at least a Class 2 respiratory
impairment and asbestosis or diffuse pleural thickening and that
the asbestosis or diffuse pleﬁral thickening is a substantial
contributing factor to the decedent's physicalrimpairment; (8)
R.C. 2307.92 does not set forth specific criteria for maintaining
an asbestos claim for esophageal cancer, but in order for a cause
of action to accrue based upon bodily injury caused by asbestos

exposure, a plaintiff must have been informed by competent
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medical authority that he has an asbestos related injury under
R.C. 2305.10; appellant did not present such evidence and a cause
Iof action for esophageal cancer has yet to accrue; and (9) the
.statute does not impair appellant’'s substantive rights; instead,
the statutes define previously undefined terms. Thus, the court
administratively dismissed appellants’ claims.

Thig appeal followed.

I

In their first assignment of error, appellants assert that
the trial court erred by failing to find the asbestos-related
claim legislation unconstitutional because the legislation
retroactively changes the standard for bringing a claim.
Appellants further contend that the trial court improperly
concluded that a “competent medical auvthority,” as H.B. 282
defines that term, must diagnose the asbestos-related claims for
the claims to accrue under R.C. 2305.10.

Appellees contend that the legislation is not
unconstitutionally retroactive. Rather, they argue that the
statutes are remedial and merely define and clarify terms used in
earlier legislative enactments. Appellees further assert that
R.C. 2307.93(A) (3)(a), the “savings clause,” prevents the
legislation from being declared unconstituticnally retroactive.
The “sgavings clause" provides that the legislation does not apply
to a pending case if its application would unconstitutionally
impair a claimant’s vested rights in a'partiéular case,

Initially, we state our agreement with appellees that the

legislation itself is not unconstitutionally retroactive. R.C.
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2307.93(A) (3) (a) provides:

For any cause of action that arises before the
effective date of this section, the provisions set
forth in divisions (B), (C), and (D) of [R.C. 2307.92)
are to be applied unless the court that has

. Jurisdiction over the case finds both of the following:

(i} A substantive right of the party has been
impaired.

(ii) That impairment is otherwise in wviolation of
Section 28 of Article II, Ohio Constitution.

Thus, because the legislation itself prohibits its application if

it would result in unconstitutional retroactivity, the
legislation could not be declared unconstitutionally retroactive.
The legislature has left it open for courts to decide, on a case-
by-case basis, whether its application to cases prior to the
legislation’ s effective date would be unconstitutionally
retroactive. Therefore, we limit our review to whether applying
the legislation to appellant‘s case would be unconstitutionally

retroactive.

“* Retroactive laws and retrospective application
of laws have received the near universal distrust of
civilizations.' Van Possen v. Babcogk & Wilcox Co.
(1988), 36 Ohio St.3d 100, 104, 522 N.E.2d 489; see,
also, Landgraf v. USI Film Products (1994), 511 U.S.
244, 265, 114 §.Ct. 1483, 128 L.Ed.2d 229 (noting that
‘the presumption against retroactive legislation is
deeply rooted in our jurisprudence, and embodies a
legal doctrine centuries older than our Republic’). 1In
recognition of the ‘possibility of the unjustness of
retroactive legislation,' Van Fossen, 36 Ohio St.3d at
104, 522 N.E.2d 489, Section 2B, Article II of the Chio
Constitution provides that the General Assembly ‘shall
have no power to pass retroactive laws.'"

State v. Walls, 96 Ohio St.3d 437, 2002-0Ohio-5059, 775 N.E.2d

829, at Y9.
The Chio Supreme Court has interpreted Section 28, Article

II of the Ohio Constitution to mean that the Ohio General
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Assembly may not pass retroactive, substantive laws. See Smith
¥, Smith, 109 Ohic St.3d 285, 2006-0Chio-2419, 847 N.E.2d 414, at
¥6; Bielat v. Bielat {2000), 87 Chio st.2d 350, 352-353, 721

N.E.2d 28; State ex rel. Slaughter v. Indus. Comm. (1937), 132

Ohio St. 537, 542, 9 N.E.2d 505 (stating that the prohibition

against retroactive laws ®*has reference only to laws which create

and define substantive rights, and has no reference to remedial

legislation” ). Generally,. a substantive statute is one that
“impairs vested rights, affects an accrued substantive right, ox
imposes new or additional burdens, duties, obligaticns, or
liabilities as to a past transaction.” Bielat, 87 Ohio St.3d at
354. In contrast, retroactive, remedial lawes do not violate
Section 28, Article II of the Ohio Constitution. State v. Cook
(1998}, 83 Ohio St.3d 404, 411, 700 N.E.2d 570; Van_Fogsen, 36
Ohio St.3d at 107. * [Rlemedial laws are those affecting only the
remedy provided, and include laws that merely substitute a new or
more appropriate remedy for the enforcement of an existing
right.” State v. Cock (1998), 83 Ohio St.3d 404, 411, 700 N.E.2d

570, citing Van Fossen v, Babcock & Wilson Co. (1988}, 36 Ohio
St.3d4 100, 107, 522 N.E.Zd 489.

Thus, to determine whether a law is unconstitutionally
retroactive, a court wmust empioy a two-part analysis: (1) a court
must evaluate whether the General Assembly intended the statute
to apply retroactively; and (2) the court must determine whether
the statute is remedial or substantive.

In Walls, the court explained the first part of the

analysis:
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*Because R.C, 1.48 establishes a presumption that
statutes operate prospectively only, ' [tlhe issue of
whether a statute may constitutionally be applied
retrospectively does not arise unless there has been a
pricr determination that the General Assembly specified
that the statute so apply.' Van Fosgen, paragraph one
of the syllabus. If there is no '”'clear indication of
retroactive application, then the statute may only
apply to cases which arise subsequent to its
enactment.’"’ Id. at 106, quoting Kiger v. Coleman
{1986), 28 Ohio St.3d4 259, 262, 503 N.E.2d 753. If we
can find, however, a 'c¢learly expressed legislative
intent’ that a statute apply retroactively, we proceed
to the second step, which entails an analysis of

remedial. Cook, 83 Ohio St.3d at 410; see, also, Van
Fosgen, paragraph two of the syllabus.”

Walls, at Y10. Thus, a court’'s inquiry into whether a statute

may be comstitutionally applied retroactively continues only
after an initial finding that the General Assembly expressly
intended that the statute be applied retroactively. Van Fossen,
paragraph two of the syllabus.

In the case at bar, the General Assembly did express its
intent for the legislaticon to apply retroactively. R.C. 2307.93
states that R.C. Chapter 2307 applies to cases pending as of the
effective date of the legislation. Thus, we must consider
whether the legislation is substantive or remedial.

“ [A] statute is substantive when it does any of the
following: impairs or takes away vested rights; affects an
acerued substantive right; imposes new or additional burdens,
duties, obligations or liabilities as to a past transaction;
creates a new right out of an act which gave no right and imposed
no obligation when it occurred; creates a new right; gives rise
to or takes away the right to sue or defend actions at law.” Yan

Fosgen, 36 Ohio St.3d at 107 (citations omitted); see, also,
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State v. Cook (1998}, 83 Ohio St.3d4 404, 411, 700 N.E.2d 570.

“In common usage, ‘substantive’ means ‘creating and defining
‘rights‘and duties’ or ‘having substance: involving matters of
major or practical importance to all concerned(.]’ Merriam-
Webster's Collegiate Dicticnary (11 Ed.2003) 1245. A substantive
law is the *part of the law that creates, defines, and regulates

the rights, duties, and powers of parties.’ Black's Law

Dictionary (7 Ed.1999) 1443." Gen. Elec, Lighting v. Koncelik,
Franklin App. Nos. 05AP-310 and 05AP-323, 2006-Ohio-1655, at §21.

Conversely, * [r]emedial laws are those affecting only the
remedy provided. These include laws which merely substitute a
new or more appropriate remedy for the enforcement of an existing
right.” ¥Yan Fossen, 36 Ohio St.3d at 107 (footnotes omitted).
“[L]aws which relate to procedures are ordinarily remedial in
nature, including rules of practice, courses of procedure and
methods of review.” Van Fossen, 36 Chio St.3d at 108 (citations
omitted). Remedial laws are “those laws affecting merely ' the
methods and procedure[s] by which rights are recognized,
protected and enforced, not * * * the rights themselves.’”
Bielat, B7 Ohio St.3d at 354, quoting Weil v. Taxicabs of
Cincinnati, Inc. (1942), 139 Ohio St. 198, 205, 39 N.E.2d 148;
see, also, State v. Wallg, 96;Ohio 5t.3d 437, 2002-Ohio-5059, 775
N.E.2d 829, at Y15. Remedial laws affect onlyrthe remedy
provided, and include laws that "' merely substitute a new or more
appropriate remedy for the enforcement of an existing right.’”

Ccincinnati Schocl Dist. Bd. of Edn. v. Hamilton Ctv. Bd. of

Revision (2001), 91 Ohic St.3d 308, 316, 744 N.E.2d 751, quoting
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State v. Cook (1998), 83 Chio St.3d 404, 411, 700 N.E.2d 570;

see, also, State ex rel. Romang v. Elder Beerman Stores Corp.,
‘100 Ohib 8t.3d 165, 2003—0hio-53$3, 797 N.E.2d 82, at Y15
(stating that remedial provisions are just what the name denotes-
those that affect only the remedy provided). *'A statute
undertaking to provide a rule of practice, a course of procedure

or a method of review, is in its very nature and essence a

remedial statute.”” Lewis v. Connor (1985), 21 Chio St.3d 1, 3,

487 N.E.2d 285, quoting Miami v. Dayton (1915), 92 Chio St. 215,
219, 110 N.E. 726. "Rather than addreséing substantive rights,
‘ remedial statutes involve procedural rights or change the
procedure for effecting a remedy. They do not, however, cfeate
substantive rights that had no prior existence in law or

contract.' Dale Baker Oldsmobile wv. Fiat Motors of N. Am.,

(1986), 794 F.2d 213, 217." BEuclid v. Sattler (2001), 142 Chio

App.3d 538, 540, 756 N.E.2d 201; see, also, State ex rel. Kilbane

v, Indus. Comm. (2001), 91 Chio St.3d 258, 259, 744 N.E.2d 708

(“Remedial laws are those that substitute a new or different
remedy for the enforcement of an accrued right, as compared to
the right itself, and generally come in the form of 'rules of
practice, courses of procedure, or methods of review.'”).

In Van Fogsen, the Chio Supreme Court determined that R.C.
4121.86(G) was unconstitutionally retroactive. The statute
provided a definition of the term “substantially certain”:
“!Substantially certain’ means that an empldygr acts with
deliberate intent to cause an employee to suffer injury, disease,

condition, or death.” Previously, the Ohio Supreme Court had
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defined substantial certainty as follows: “'Thus, a specific
intent to injure is not an essential element of an intentional
tort where the actor proceeds despite a perceived threat of harm
to others which is substantially certain * * * to occur * * * '7

Id. at 108-109, quoting Joneg v. VIP Development Co. (1984), 15

Ohio St.3d 90, 95, 472 N.E.2d 1046. The Van Fossen court stated

that applying the new statute “would remove appelleesg’

potentially viable, court-enunciated cause of action by imposing
a new, more difficult statutory restriction upon appellees’
ability to bring the instant action.” Id., at 109. The court
concluded that the statute “removes an employee's potential cause
of action against his employer by imposing a new, more difficult
gtandard for the ‘fintent’ requirement of a workers' compensation
intentional tort than that established [under common law].” Id.,
paragraph four of the syllabus. The court concluded that this
was a “new standard [that] constitutel[d] a limitation, or denial
of, a substantive right.” 1Id.

In Kunkler, the court determined that R.C. 4121.80(G) {1) was
an unconstitutional, substantive, retroactive law. The court
rejected the argument that *“the new statute merely reiterates the
common-law definition of an intentional tort * * *.7 TId. at 138.
The court explained: "if the statute works no change in the
common-law definition of intentiomnal tort, the exercise in
determining whether the statute applies to this case would be
pointless.” Id. "Since the new statute purports to create
rights, duties and obligations, it is (to that extent)

substantive law.” 1Id.
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In Cook, the court determined that the sexual offender
registration requirements of R.C. Chapter 2950 were not
.unconstitutionally retroactive., The court noted that “under the
former provisions, habitual sex offenders were already required
to register with their county sheriff. Only the frequency and
duration of the registration requirements have changed. * * * *

Further, the number of classifications has increased from one * *

* to three * * * " 7Id., at 411 (citations omitted). The court
concluded that “the registration and address verification
provisions of R.C. Chapter 2950 are de minimis procedural
requirements that are necessary to achieve the goals of R.C.
Chapter 2950." Cook, 83 Chio St.3d at 412,

In Bielat, the court concluded that R.C. 1709.09(A) and
1709.11 (D} constituted “remedial, curative statutes that merely
provide a framework by which parties to certain investment
accounts can more readily enforce their intent to designate a
pay-on-death beneficiary.” 1Id. at 354, " [Tlhe relevant
provisions of R.C. Chapter 1709 remedially recognize, protect,
and enforce the contractual rights of parties to certain
securities investment accounts to designate a pay-on-death
beneficiary. Before the‘Act, Ohio courts did not consistently
recognize and enforce similarrrights.' Id. at 354-55. The new
legislation “cure[d] a conflict between the pay-on-death
registrations permitted in the Act and the formal requirements of
our Statute of Wills.® 1Id. at 356.

In Kilbane, the court held that the settlement provisions in

former R.C. 4123.65 were a course of procedure as part of the
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process for enforcing a right to receive workers compensation
and, thus, was remedial legislation. The legislature had amended
R.C. 4123.65 to remove the provision for Industrial Commission
hearings on applications for settlement approval in State Fund
claimsg.

Two Ohio common pleas court cases have concluded that H.B.

292 constitutes unconstitutional retroactive legislation when

applied to cases pending before the legislation’s effective date.
In In Re Special Docket No. 73958, January 6, 2006, three
Cuyahoga County Common Pleés Court judges detexmined that
retroactively applying H.B. 292 violates Section 28, Article II
of the Ohio Constitution because it requires *a plaintiff who
filed his suit prior to the effective date of the statute to meet
an evidentiary threshold that extends above and beyond the common
law standard~the standard that existed at the time ([the]l
plaintiff filed his claim.” The court noted that Ohio common law
required "a plaintiff seeking redress for ashestos-related
injuries * * * to show that asbestos had caused an alteration of
the lining of the lung without any requirement that he meet
certain medical criteria before filing his claim,” (citing In re

Cuyahoga County Asbestog Cases (1998}, 127 Ohio App.3d 358, 364,

713 N.E.2d 20),* and that H.B. 292 imposed new requirements

* The Asbegtos Cases court explained the common law standard
as follows:

“[Iln Ohio the asbestos-related pleural thickening
or pleural plague, which is an alteration teo the lining
of the lung, constitutes physical harm, and as such
satisfies the injury requirement for a cause of action
for negligent failure to warn or for a strict products
liability claim, even if no other harm is caused by
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regarding the quality of medical evidence to establish a prima
facie asbestos-related claim. The court stated that the

| legislation “can retroactively eliminate the claims of those
plaintiffs whose right to bring suit not only vested, but also
was exercised.” Because the court found application of the act
unconstitutional, it applied R.C. 2307.93(A) (3) {b) which states

that “in the event a court finds the retroactive application of

the act unconstitutional, 'the court shall determine whether the
plaintiff has failed to provide sufficient evidence to support
the plaintiff’ s cause of action or the right to relief under the
law that is in effect prior to the effective date of this
section.’” TIf the plaintiff does not meet the prior standard,
the court should administratively dismiss the claims. See R.C.
2307.93 (A} (3} (c).

In Thorton v. A-Best Preoducts, Cuyahoga C.P. Nos. CV-99-
395724, CV-99-386916, CV-01-450637, (CV-95-293526, CV-955-293588-
072, CV-95-296215, CV-03-499468, CV-95-293312-002, CV-00-420647,
CV-02-482141, the court concluded that applying H.B. 292 to the
plaintiffs' case would be unconstitutionally retroactive. The
court determined that H.B. 292 is substantive, as opposed to
remedial, legislation: “ [Tlhe Act's imposition of new, higher

medical standards for asbestos-related claims is a substantive

asbestos. Verbrvke v, Owens-Corning Fiberglas Corp,
{(1992), 84 Ohio App.3d 388, 616 N.E.2d 1162. The

Verbryke court noted that ‘even if Robert Verbryke's

disease is asymptomatic it does not necessarily mean he

is unharmed in the sense of the traditional negligence

action.” Verbryke, supra, at 395, 616 N.E.2d at 1167."
Id. at 364.

Page A-26



LAWRENCE, O05SCA46 17

alteration of existing Ohio law which will have the effect of
retrocactively eliminating the claims of plaintiffs whose rights
‘to bring suit previously vested.” While the court concluded that
applying H.B, 292 to the plaintiffs’' case would be
unconstitutionally retroactive, it did not declare the
legislation itself unconstitutional. The court found that the

legislation cannot be unconstitutionally retroactive because R.C.

2307.52(A) (3) (a) precludes its application 1f to do so would
violate Section 28, Article II of the Ohio Constitution.

The court rejected the defendants' argument that the Act did
not create a new standard for asbestos-related claims-similar to
the argument appellees raise in the case sub judice:

“Under R.C. 2305.10, Defendants argue it was the
law of Ohio that an asbestos personal injury claim does
not accrue until the plaintiff has developed an
asbestos-related bodily injury and has been told by
' competent medical authority' that his injury was
caused by his exposure to asbestos. However, in 1982
the legislature did not define the terms ‘ competent
medical authority' and *injury' in R.C. 2305.10.
Defendants argue that the Act does not change the
requirements for the accrual of an agbestos-related
injury. Rather, the Act establishes minimum medical
requirements and prima facie provisions to provide
definitions and substantive standards for the
provisions included by the legislature in R.C.
2305.10."

In rejecting the defendants’' argument, the court noted that H.B.
292 requires the diagnosis of a “competent medical authority” and
provides a specific definition of that phrase.' “In contrast,
R.C. 2305.10 does not define ‘ competent medical authority.” In
the absence of a statutory definition, that meaning is supplied
by common usage and commeon law.” The court noted that no

definition exists in the case law and thus, H.B. 292 requires
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medical experts “to ‘jump additicnal hurdles’ before they are
permitted to walk into court.”

In the case at bar, applying R.C. Chapter 2307 to
appellants’ cause of action would remove their potentially
viable, common law cause of action by'imposing & new, more
difficult statutory standard upon their ability to maintain the

asbestos-related claims. The statute requires a plaintiff filing

certain asbestos-related claims to present “competent medical
authority” to establish a prima facie case. The statute
specifically defines “competent medical authority” and places
limits on who qualifies as “competent medical authority.'-
Previously, no Ohio court had placed such restrictions on what
constituted competent medical authority. Instead, courts
generally accepted medical authority that complied with the Rules
of Evidence. This represents a change in the law, not simply a
change in procedure or in the remedy provided. Therefore, the
change is substantive and applying R.C. Chapter 2307 to
appellants’' asbestos-related claims would be unconstitutional.
The legislation creates a new standard for maintaining an
asbestos claim that was pending before the legislation’s
effective date and prohibits appellants from maintaining this
cause of action unless they comply with the new statutory
requirements. Because these requirements represent a substantive
change in the law, they are not mere remedial requirements.
Instead, they are substantive changes and may not be
constitutionally applied retrcactively. However, because the

legislation contains a savings provigion, the legislation itself
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is not unconstitutional. Thus, we conclude that applying H.B.
A292 to appellants asbestos-related claims would be an
unconstitutiocnally retroactive application.

. We disagree with appellees’ assertion that the General
Asgembly, by enacting H.B. 292, simply “clarified” the law
regarding asbestos-related litigation and R.C. 2305.10. In

Nationwide Mut, Ins. Co. v, Kidwell (1996), 117 Ohio App.3d 633,

642-643, 691 N.E.2d 309, we cbserved that the General Assembly
has the authority to clarify its prior acts. See Martin v.
Martin (1993), 66 Ohio St.3d 110, €092 N.E.2d 537, fn. 2; 0QOhio

Hosp. Assn. v. ©Ohio Dept. of Human Serv. {1991}, 62 Chio St.3d

97, 579 N.E.2d 695, fn. 4; State v. Johnson (1986}, 23 Ohio St.3d

127, 131, 491 N.E.2d 1138; Hearing v, Wylie (1962}, 173 Ohio St,
221, 224, 180 N.E.2d 921. We explained:

“When the Ohioc General Assembly clarifies a prior
Act, there is no gquestion of retroactivity. If,
however, the clarification substantially alters
substantive rights, any attempt to make the
clarification apply retroactively violates Section 28,
Article II, Ohio Constitution. In Hearing [v. Wylie

- {1962), 173 Chio St. 221, 224, 180 N.E.2d 921], the
court wrote as follows:

"Appellee has argued that the change made by the
General Assembly in Section 4123.01, Revised Code, was
not an amendment but was merely a clarification of what
the General Assembly had always considered the law to
be. There is, therefore, according to appellee, no
question of retroactiveness so far as the application
of the amendment to this action is concerned.

With this contention we cannot agree. The General
Assembly was aware of the decisions of this court
interpreting the word, “injury.” Those interpretations
defined substantive rights given to the injured workmen
to be compensated for their injuries. . Those
substantive rights were substantially altered by the
General Assembly when it amended the definition of
“injury.” To attempt to make that substantive change
applicable to actions pending at the time of the change
is clearly an attempt to make the amendment apply
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retroactively and is thus violative of Section 28,
Article II, Constitution of Ohioc.’ (Emphasgis added.)
Id., 173 Chio St. at 224, 19 0.0.2d at 43-44, 180
N.E.24 at 223."

Nationwide Mut. Ins. Co. v. Kidwell (1996), 117 Chio App.3d 633,

642-643, 691 N.E.2d 309.
In the case sub judice, H.B. 292 does not simply 'clérify‘
prior legislation. Rather, H.B. 292 represents entirely new

legiglation that changes the legal regquirements for filing an

asbestos-related claim. Before the legislation, a plaintiff was
not required to set forth a prima-facie case. To the extent the
legislation attempts to change the definition of *competent
medical authority” in R.C. 2305.10, it is unconstitutional
retroactive legislation when applied to cases pending before the
effective date. Befofe the legislation' s effective date,
*competent medical authority” did not have the same stringent
requirements that the legieslation imposes. Instead, whether a
plaintiff presented “competent medical authority” generally was
determined by examining the rules of evidence. By purperting to
change the definition of *competent medical authority” as used in
R.C. 2305.10,° the legislation effects a substantive change in

the meaning of that phrase.

®> We also question whether H.B. 292's definition of
“competent medical authority” applies to R.C. 2305.10. The
definition itself states that "competent medical authority” means
a medical doctor who is providing a diagnosis for purposes of
establishing a prima facie case under R.C, 2307.92; it does not
state that it means a medical doctor who is providing a diagnosis
for purposes of determining whether a claim accrued under R.C.
2305.10.
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Consequently, we conclude that H.B. 292 cannot
congtitutionally be retroactively applied to appellants’
| asbestos-related claims. We therefore remand the case to the
trial court so that it can evaluate appellants’ cause of action
under Ohic common law.

Accordingly, we hereby sustain appellants’ first assignment

of error, reverse the trial court' s judgment and remand the

matter for further proceedings. Our digposition of appellants’

first assignment of error renders their remaining assignments of

error moot and we will not address them. See App.R. 12(Aa) (1) {(c).
JUDGMENT REVERSED AND CAUSE

REMANDED FOR FURTHER PROCEEDINGS
CONSISTENT WITH THIS OPINICN.
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JUDGMENT ENTRY s P
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. AR ERRL SR i
Tt is ordered that the judgment be reversed and the matter
remanded for further proceedings consistent with th?é#epiﬁiéﬁﬁq
SLERVT T LR
. g "-‘!, \:_'
Appellant shall recover of appellees costs herein taxed. !

The Court finds there were reasonable grounds for this

appeal.

It is ordered that a special mandate issue out of this Court

directing the Lawrence County Common Pleas Court to carry this
judgment into execution.

A certified copy of this entry shall constitute that mandate
pursuant to Rule 27 of the Rules of Appellate Procedure.

Harsha, P.J.: Concurs in Judgment Only
Abele, J. & McFarland, J.: Concur in Judgment & Opinion

For the Court

BY:
William H, Harsha
Presidgfg Judge

Matthew W. McFarland, Judge

NOTICE TO COUNSEL
Pursuant to Local Rule No. 14, this document constitutes a

final judgment entry and the time period for further appeal
commences from the date of filing with the clerk.
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C. Alexandersen, John A. Valenti, and Colleen A. Mountcastle,
Sixth Floor-Bulkley Building, 1501 Buclid Avenue, Cleveland, Ohio

44115
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Counsel for John Crane, Inc.: David L, Day, 380 South Fifth
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IN THE COURT OF COMMON PLEAS

LAWRENCE COUNTY, OHIO

LINDA ACKISON, As Administratrix of ) CASE NO. 04 PI1371

the Estate of Danny Ackison )
' ) JUDGE McCOWN

Plaintiffs )
V. ' )
)
ANCHOR PACKING CO, et al., )
)
Defendants )

ENTRY DENYING PLAINTIFF’S MOTION TO PROVE PRIMA FACIE CASE

This matter came on for heaﬁng on November 10, 2005 on Plaintiff’s Motion to
Prove Prima Facie Case Under ORC 2307 and Motion for Trial Setting. Defendants have
filed a Memorandum in Opposition to Plaintiff's Motion and Plaintiff has filed an
additional Memorandum in Support of their Motion.

Based upon the motions and memoranda of the parties, the exhibits submitted,
argument of the parties, and the applicable law, the Court concludes as follows:

1. Ohio Revised Code Section 2305.10 requires that for a cause of action to
accrue for bodily injury caused by exposure to asbestos the plaintiff must be informed by
competent medical authority that the plaintiff has an injury that is related to the exposure;

2. Ohio Revised Code Section 2307.92(D) sets forth certain minimum
requireménts for bringing or maintaining a tort action alleging an asbestos claim that is
based upon a wrongful death. The reqﬁirements apply no matter what plaintiffs allege is
the underlying disease;

3. Ohio Revised Code Section 2307.92(B) sets forth certain minimum
requirements for bringing or maintaining a tort action alleging an asbestos claim based on

a non-malignant condition;
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4, Ohio Revised Code Section 2307.93(A)(3)(a) provides that the provisions
set forth in 2307.92 are to be applied to causes of action that arose before the effective
| date of the law unless the court finds that a substantive right of the party has been
impaired and that impairment is otherwise in violation of Section 28‘ of Article II, Ohio
Consfitution;

5. Plaintiff Linda Ackison raises several claims with regard to her husband’s

asbestos exposure and subsequent death: wrongful death; injury claim related to

esophageal cancer; injury claim related to pleural thickening. Each of these claims must
be examined under R.C. 2307.92 and R.C. 2305.10;

6. Plaintiff fails to meet the criteria for maintaming a wrongful death claim

under R.C. 2307.92(D). Specifically Pl-ain'tiff failed to present evidence that Mr.
Ackison’s death would not have occurred without asbestos exposure;

7. Plaintiff fails to meet the criteria for maintaining an injury claim for a non-
malignant condition under R.C. 2307.92(B). Specifically Plaintiff failed to present
evidence that Mr. Ackison was diagnosed by a competent medical authority with at least
a Class 2 respiratory impairment and asbestosis or diffuse pleural thickening and that the
asbestosis or diffuse pleural thickening is a substantial contributing factor to Mr.
Ackison’s physical impairment. Evidence presented by the Defendants shows that Mr.
Ackison was not impaired and cannot proceed with a claim for a non-malignant
condition.;

8. Ohio Revised Code Section 2307.92 does not set forth specific criteria for
maintaining an asbestos claim for esophageal cancer. However, in order for a cause of

action to accrue based upon bodily injury caused by exposure to asbestos, a plaintiff has
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to have been informed by competent medical authority that he or she has an asbestos-
related injury. R.C. 2305.10. Plaintiff has failed to present any evidence that a competent

| medical authority informed Plaintiff that exposure to asbestos is rclated to the
development of Mr. Ackison’s esophageal cancer. Therefore, a c;':luse of action for
asbestos related esophageal cancer has not accrued,

9. Application of R.C. 2307.92 to Plaintiff’s case does not impair Plaintiff’s

substantive rights in such a way as to violate Section 28, Article II of the Ohio

" existing law of Ohio which is not violative of the Plaintiff’s constitutional rights;
10.  Plaintiff’s case is herby administratively dismissed, without prejudice,
' T AT A FF S
pursuant to 2307.93(C). Posr 70© -

IT 1S SO ORDERED.

2SN~ T

Judge Frank’T. McCown

Prepared by: -
™ h- s - o
s AN A

gela Haydefn (0070557)
Baker & Hostetler LLP
312 Walnut Street, Suite 3200
Cincinnati, Ohio 45202-4074
/ Telephone: (513) 929-3400

Fax: (513) 929-0303

Defense Liaison Counsel and Counsel
for Defendant Georgia-Pacific Corp.
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Ohio Constitution, Article I, Section 28

§ 2.28 Retroactive laws

The general assembly shall have no power to pass retroactive laws, or laws impairing the
oingatit;n of contracts; but may, by general laws, authorize courts to carry into effect, upon such
terms as shall be just and equitable, the manifest intention of parties, and officers, by curing

omissions, defects, and errors, in instruments and proceedings, arising out of their want of

conformity with the laws of this state.
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Amended Substitute H.B, 292 (selected sections)
AN ACT

To amend section 2505.02 and to enact sections 2307.91 to 2307.94, 2307.941, 2307.95,
2307.96, and 2307.98 of the Revised Code to establish minimum medical requirements for filing
certain asbestos claims, to specify a plaintiff’s burden of proof in tort actions involving exposure
to asbestos, to establish premises liability in relation to asbestos claims, and to prescribe the
requirements for shareholder liability for asbestos claims under the doctrine of piercing the
corporate veil.

Be it enacted by the General Assembly of the State of Ohio:

SECTION 1.

"That section 2505.02 be amended and sections 2307.91, 2307.92, 2307.93, 2307.94, 2307.941,
2307.95, 2307.96, and 2307.98 of the Revised Code be enacted to read as follows:

Sec. 2307.91.
As used in sections 2307.91 to 2307.96 of the Revised Code:

(A) “AMA guides to the evaluation of permanent impairment” means the American
medical association’s guides to the evaluation of permanent impairment (fifth edition 2000} as
may be modified by the American medical association.

(B) “Asbestos” means chrysotile, amosite, crocidolite, tremolite asbestos, anthophyllite
asbestos, actinolite asbestos, and any of these minerals that have been chemically treated or
altered.

(C) “Asbestos claim™ means any claim for damages, losses, indemnification,
contribution, or other relief arising out of, based on, or in any way related to asbestos. “Asbestos
claim” includes a claim made by or on behalf of any person who has been exposed to asbestos,
or any representative, spouse, parent, child, or other relative of that person, for injury, including
mental or emotional injury, death, or loss to person, risk of disease or other injury, costs of
medical monitoring or surveillance, or any other effects on the person’s health that are caused by
the person’s exposure to asbestos.

(D) “Asbestosis” means bilateral diffuse interstitial fibrosis of the lungs caused by
inhalation of asbestos fibers.

(E) “Board-certified internist” means a medical doctor who is currently certified by the
American board of internal medicine.

(F) “Board-certified occupational medicine specialist” means a medical doctor who is
currently certified by the American board of preventive medicine in the specialty of occupational
medicine.
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(G) “Board-certified oncologist” means a medical doctor who is currently certified by the
American board of internal medicine in the subspecialty of medical oncology.

(H) “Board-certified pathologist” means a medical doctor who is currently certified by
the American board of pathology.

(I) “Board-certified pulmonary specialist” means a medical doctor who is currently
certified by the American board of internal medicine in the subspecialty of pulmonary medicine.

(J) “Certified B-reader” means an individual qualified as a “final” or “B-reader” as
defined in 42 C.F.R. section 37.51(b), as amended.

(K) “Certified industrial hygienist” means an industrial hygienist who has aftained the
status of diplomate of the American academy of industrial hygiene subject to compliance with

requirements established by the American board of industrial-hygiene:

(L) “Certified safety professional” means a safety professional who has met and
continues to meet all requirements established by the board of certified safety professionals and
is authorized by that board to use the certified safety professional title or the CSP designation.

(M) “Civil action” means all suits or claims of a civil nature in a state or federal court,
whether cognizable as cases at law or in equity or admiralty. “Civil action” does not include any
of the following;:,

(1) A civil action relating to any workers’ compensation law;

(2) A civi! action alleging any claim or demand made against a trust established
pursuant to 11 U.S.C. section 524(g);

(3) A civil action alleging any claim or demand made against a trust established
pursuant to a plan of reorganization confirmed under Chapter 11 of the United States Bankruptcy
Code, 11 U.S.C. Chapter 11.

(N) “Exposed person” means any person whose exposuré to asbestos or to asbestos-
containing products is the basis for an asbestos claim under section 2307.92 of the Revised Code.

(O) “FEV1” means forced expiratory volume in the first second, which is the maximal
volume of air expelled in one second during performance of simple spirometric tests.

(P) “FVC” means forced vital capacity that is maximal volume of air expired with
maximum effort from a position of full inspiration,

(Q) “ILO scale” means the system for the classification of chest x-rays set forth in the
international labour office’s guidelines for the use of ILO international classification of
radiographs of pneumoconioses (2000), as amended. ‘

(R) “Lung cancer” means a malignant tumor in which the primary site of origin of the
cancer is inside the lungs, but that term does not include mesothelioma.
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(S) “Mesothelioma” means a malignant tumor with a primary site of origin in the pleura
or the peritoneum, which has been diagnosed by a board-certified pathologist, using standardized
and accepted criteria of microscopic morphology and appropriate staining techniques.

. (T) “Nonmalignant condition” means a condition that is caused or may be caused by
asbestos other than a diagnosed cancer.

{(U) “Pathological evidence of asbestosis” means a statement by a board-certified
pathologist that more than one representative section of lung tissue uninvolved with any other
disease process demonstrates a pattern of peribronchiolar or parenchymal scarring in the
presence of characteristic asbestos bodies and that there is no other more likely explanation for
the presence of the fibrosis.

(V) “Physical impairment” means a nonmalignant condition that meets the minimum

requirements specitied in division (B) of section 2307.92 of the Revised Code, lung cancer of an
exposed person who is a smoker that meets the minimum requirements specified in division (C)

of section 2307.92 of the Revised Code, or a condition of a deceased exposed person that meets

the minimum requirements specified in division (D) of section 2307.92 of the Revised Code.

(W) “Plethysmography” means a test for determining lung volume, also known as “body
plethysmography,” in which the subject of the test is enclosed in a chamber that is equipped to
measure pressure, flow, or volume changes.

(X) “Predicted lower limit of normal” means the fifth percentile of healthy populatibns
based on age, height, and gender, as referenced in the AMA guides to the evaluation of
permanent impairment.

(Y) “Premises owner” means a person who owns, in whole or in part, leases, rents,
maintains, or controls privately owned lands, ways, or waters, or any buildings and structures on
those lands, ways, or waters, and all privately owned and state-owned lands, ways, or waters
leased to a private person, firm, or organization, including any buildings and structures on those
lands, ways, or waters.

(Z) “Competent medical authority” means a medical doctor who is providing a diagnosis
for purposes of constituting prima-facie evidence of an exposed person’s physical impairment
that meets the requirements specified in section 2307.92 of the Revised Code and who meets the
following requirements: o

(1) The medical doctor is a board-certified internist, pulmonary specialist,
oncologist, pathologist, or occupational medicine specialist.

(2) The medical doctor is actually treating or has treated the exposed person and
has or had a doctor-patient relationship with the person.

(3) As the basis for the diagnosis, the medical doctor has not relied, in whole or in
part, on any of the following:
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{a) The reports or opinions of any doctor, clinic, laboratory, or testing
company that performed an examination, test, or screening of the claimant’s medical condition in
violation of any law, regulation, licensing requirement, or medical code of practice of the state in
which that examination, test, or screening was conducted;

{b) The reports or opinions of any doctor, clinic, laboratory, or testing
company that performed an examination, test, or screening of the claimant’s medical condition
that was conducted without clearly establishing a doctor-patient relationship with the claimant or
medical personnel involved in the examination, test, or screening process;

(c) The reports or opinions of any doctor, clinic, laboratory, or testing
company that performed an examination, test, or screening of the claimant’s medical condition
that required the claimant to agree to retain the legal services of the law firm sponsoring the

——exanunation; test, orsereening.————— 00— 0 00—

(4) The medical doctor spends not more than twenty-five per cent of the medical
doctor’s professional practice time in providing consulting or expert services in connection with
actual or potential tort actions, and the medical doctor’s medical group, professional corporation,
clinic, or other affiliated group earns not more than twenty per cent of its revenues from
providing those services.

(AA) “Radiological evidence of asbestosis” means a chest x-ray showing small, irregular
opacities (s, t) graded by a certified B-reader as at least 1/1 on the ILO scale.

(BB) “Radiological evidence of diffuse pleural thickening” means a chest x-ray showing
bilateral pleural thickening graded by a certified B-reader as at least B2 on the ILO scale and
blunting of at least one costophrenic angle.

(CC) “Regular basis” means on a frequent or recurring basts.

(DD) “Smoker” means a person who has smoked the equivalent of one-pack year, as
specified in the written report of a competent medical authority pursuant to sections 2307.92 and
2307.93 of the Revised Code, during the last fifteen years,

(EE) “Spirometry” means the measurement of volume of air inhaled or exhaled by the
lung.

(FF) “Substantial contributing factor” means both of the following:

(1) Exposure to asbestos is the predominate cause of the physical impairment
alleged in the asbestos claim,

(2) A competent medical authority has determined with a reasonable degree of
medical certainty that without the asbestos exposures the physical impairment of the exposed
person would not have occurred.

(GG) “Substantial occupational exposure to asbestos” means employment for a
cumulative period of at least five years in an industry and an occupation in which, for a
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substantial portion of a normal work year for that occupation, the exposed person did any of the
following:

(1) Handled raw asbestos fibers;

(2) Fabricated asbestos-containing products so that the person was exposed to raw
asbestos fibers in the fabrication process;

(3) Altered, repaired, or otherwise worked with an asbestos-containing product in
a manner that exposed the person on a regular basis to asbestos fibers;

(4) Worked in close proximity to other workers engaged in any of the activities
described in division (GG)(1), (2), or (3) of this section in a manner that exposed the person on a
regular basis to asbestos fibers.

(HH) “Timed gas dilution” means a method for measuring total lung capacity in which
the subject breathes into a spirometer containing a known concentration of an inert and insoluble
gas for a specific time, and the concentration of the inert and insoluble gas in the lung is then
compared to the concentration of that type of gas in the spirometer.

(ID) “Tort action” means a civil action for damages for injury, death, or loss to person.
“Tort action” includes a product liability claim that is subject to sections 2307.71 to 2307.80 of
the Revised Code. “Tort action” does not inctude a civil action for damages for a breach of
contract or another agreement between persons.

(3)) “Total lung capacity” means the volume of air contained in the lungs at the end of a
maximal inspiration.

(KK) “Veterans’ benefit program” means any program for benefits in connection with
military service administered by the veterans’ administration under title 38 of the United States
Code.

(LL) “Workers’ compensation law” means Chapters 4121., 4123, 4127, and 4131. of the
Revised Code.

Sec. 2307.92,

(A) For purposes of section 2305,10 and sections 2307.92 to 2307.95 of the Revised
Code, “bodily injury caused by exposure to asbestos” means physical impairment of the exposed
person, to which the person’s exposure to asbestos is a substantial contributing factor.

(B) No person shall bring or maintain a tort action alleging an asbestos claim based on a
nonmalignant condition in the absence of a prima-facie showing, in the manner described in
division (A) of section 2307.93 of the Revised Code, that the exposed person has a physical
impairment, that the physical impairment is a result of a medical condition, and that the person’s
exposure to asbestos is a substantial contributing factor to the medical condition. That prima-
facie showing shall include all of the following minimum requirements:
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(1) Evidence verifying that a competent medical authority has taken a detailed
occupational and exposure history of the exposed person from the exposed person or, if that
person is deceased, from the person who is most knowledgeable about the exposures that form
the basis of the asbestos claim for a nonmalignant condition, including all of the following:

(a) All of the exposed person’s principal places of employment and
exposures to airborne contaminants;

(b) Whether each principal place of employment involved exposures to
airborne contaminants, including, but not limited to, asbestos fibers or other disease causing
dusts, that can cause pulmonary impairment and, if that type of exposure is involved, the general
nature, duration, and general level of the exposure.

medical and smokmg hlstory of the exposed person mcludmg a thorough review of the exposed
person’s past and present medical problems and the most probable causes of those medical
problems;

(3) A diagnosis by a competent medical authority, based on a medical
examination and pulmonary function testing of the exposed person, that all of the following
apply to the exposed person:

{(a) The exposed person has a permanent respiratory impatrment rating of
at least class 2 as defined by and evaluated pursuant to the AMA guides to the evaluation of
permanent impairment.

(b) Either of the following:

(i} The exposed person has asbestosis or diffuse pleural thickening,
based at a minimum on radiological or pathological evidence of asbestosis or radiological
evidence of diffuse pleural thickening. The asbestosis or diffuse pleural thickening described in
this division, rather than solely chronic obstructive pulmonary disease, is a substantial

-contributing factor to the exposed person’s physical impairment, based at a minimum on a
determination that the exposed person has any of the following:

() A forced vital capacity below the predicted lower limit
of normal and a ratio of FEV1 to FVC that is equal to or greater than the predicted lower limit of
normal;

(II) A total lung capacity, by plethysmography or timed gas
dilution, below the predicted lower limit of normal;

(II) A chest x-ray showing small, irregular opacities (s, t)
graded by a certified B-reader at least 2/1 on the ILO scale.

(i1) If the exposed person has a chest x-ray showing small, irregular

opacities (s, t) graded by a certified B-reader as only a 1/0 on the ILO scale, then in order to
establish that the exposed person has asbestosis, rather than solely chronic obstructive pulmonary
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disease, that is a substantial contributing factor to the exposed person’s physical impairment the
plaintiff must establish that the exposed person has both of the following:

(I) A forced vital capacity below the predicted lower limit
of normal and a ratio of FEV1 to FVC that is equal to or greater than the predicted lower limit of
normal;

(1) A total lung capacity, by plethysmography or timed gas
dilution, below the predicted lower limit of normal.

(©

(1) No person shall bring or maintain a tort action alleging an asbestos claim
based upon lung cancer of an exposed person who is a smoker, in the absence of a prima-facie

showing, in the manner described in division (A) of section 2307.93 of the Revised Code, that
the exposed person has a physical impairment, that the physical impairment is a result of a
medical condition, and that the person’s exposure to asbestos is a substantial contributing factor
to the medical condition. That prima-facie showing shall include all of the following minimum
requirements:

(a) A diagnosis by a competent medical authority that the exposed person
has primary lung cancer and that exposure to asbestos is a substantial contributing factor to that
cancer;

(b) Evidence that is sufficient to demonstrate that at least ten years have
clapsed from the date of the exposed person’s first exposure to asbestos until the date of
diagnosis of the exposed person’s primary lung cancer. The ten-year latency period described in
this division is a rebuttable presumption, and the plaintiff has the burden of proof to rebut the
presumption.

{c) Either of the following:

(i) Evidence of the exposed person’s substantial occupational
exposure to asbestos;

(ii) Evidence of the exposed person’s exposure to asbestos at least
equal to 25 fiber per cc years as determined to a reasonable degree of scientific probability by a
scientifically valid retrospective exposure reconstruction conducted by a certified industrial
hygienist or certified safety professional based upon all reasonably available quantitative air
monitoring data and all other reasonably available information about the exposed person’s
occupational history and history of exposure to asbestos.

(2) If a plaintiff files a tort action that alleges an asbestos claim based upon lung
cancer of an exposed person who is a smoker, alleges that the plaintiff’s exposure to asbestos
was the result of living with another person who, if the tort action had been filed by the other
person, would have met the requirements specified in division (C)(1)(¢) of this section, and
alleges that the plaintiff lived with the other person for the period of time specified in division
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(GG) of section 2307.91 of the Revised Code, the plaintiff is considered as having satisfied the
requirements specified in division (C)(1)(c) of this section.

D)

(1} No person shall bring or maintain a tort action alleging an asbestos claim that
is based upon a wrongful death, as described in section 2125.01 of the Revised Code of an
exposed person in the absence of a prima-facie showing, in the manner described in division (A)
of section 2307.93 of the Revised Code, that the death of the exposed person was the result of a
physical impairment, that the death and physical impairment were a result of a medical
condition, and that the deceased person’s exposure to asbestos was a substantial contributing
factor to the medical condition. That prima-facie showing shall include all of the following
minimum requirements: ' -

(a) A diagnosis by a competent medical authority that exposure to asbestos
was a substantial contributing factor to the death of the exposed person;

(b) Evidence that is sufficient to demonstrate that at least ten years have
elapsed from the date of the deceased exposed person’s first exposure to asbestos until the date
of diagnosis or death of the deceased exposed person. The ten-year latency period described in
this division is a rebuttable presumption, and the plaintiff has the burden of proof to rebut the
presumption.

{c) Either of the following:

(i) Evidence of the deceased exposed person’s substantial
occupational exposure to asbestos;

(ii) Evidence of the deceased exposed person’s exposure to
asbestos at least equal to 25 fiber per cc years as determined to a reasonable degree of scientific
probability by a scientifically valid retrospective exposure reconstruction conducted by a
certified industrial hygienist or certified safety professional based upon all reasonably available
quantitative air monitoring data and all other reasonably available information about the
deceased exposed person’s occupational history and history of exposure to asbestos.

(2) If a person files a tort action that alleges an asbestos claim based on a
wrongful death, as described in section 2125.01 of the Revised Code, of an exposed person,
alleges that the death of the exposed person was the result of living with another person who, if
the tort action had been filed by the other person, would have met the requirements specified in
division (D)(1)(c) of this section, and alleges that the exposed person lived with the other person
for the period of time specified in division (GG) of section 2307.91 of the Revised Code in order
to qualify as a substantial occupational exposure to asbestos, the exposed person is considered as
having satisfied the requirements specified in division (D)(1)(c} of this section.

(3) No court shall require or permit the exhumation of a decedent for the purpose
of obtaining evidence to make, or to oppose, a prima-facie showing required under division
(D)(1) or (2) of this section regarding a tort action of the type described in that division.
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(E) No prima-facie showing is required in a tort action alleging an asbestos claim based
upon mesothelioma.

(F) Evidence relating to physical impairment under this section, including pulmonary
function testing and diffusing studies, shall comply with the technical recommendations for
examinations, testing procedures, quality assurance, quality control, and equipment incorporated
in the AMA guides to the evaluation of permanent impairment and reported as set forth in 20
C.F.R. Pt. 404, Subpt. P, App. 1, Part A, Sec. 3.00 E. and F,, and the interpretive standards set
forth in the official statement of the American Thoracic Society entitled “Lung Function Testing:
Selection of Reference Values and Interpretive Strategies” as published in American Review Of
Respiratory Disease, 1991:144:1202-1218.

(G) All of the following apply to the court’s decision on the prima-facie showing that
meets the requirements of division (B), (C}, or (D) of this section:

(1) The court’s decision does not result in any presumption at trial that the
exposed person has a physical impairment that is caused by an ashestos-related condition.

(2) The court’s decision is not conclusive as to the liability of any defendant in the
case.

(3) The court’s findings and decisions are not admissible at trial.

(4) If the trier of fact is a jury, the court shall not instruct the jury with respect to
the court’s decision on the prima-facie showing, and neither counsel for any party nor a witness
shall inform the jury or potential jurors of that showing.

Sec. 2307.93.

(A)

(1) The plaintiff in any tort action who alleges an asbestos claim shall file, within
thirty days after filing the complaint or other initial pleading, a written report and supporting test
results constituting prima-facie evidence of the exposed person’s physical impairment that meets
the minimum requirements specified in division (B), (C), or (D) of section 2307.92 of the
Revised Code, whichever is applicable. The defendant in the case shall be afforded a reasonable
opportunity, upon the defendant’s motion, to challenge the adequacy of the proffered prima-facie
evidence of the physical impairment for failure to comply with the minimum requirements
specified in division (B), (C), or (D) of section 2307.92 of the Revised Code. The defendant has
one hundred twenty days from the date the specified type of prima-facie evidence is proffered to
challenge the adequacy of that prima-facie evidence. If the defendant makes that challenge and
uses a physician to do so, the physician must meet the requirements specified in divisions (Z)(1),
(3), and (4) of section 2307.91 of the Revised Code.

(2) With respect to any asbestos claim that is pendihg on the effective date of this

section, the plaintiff shall file the written report and supporting test results described in division
(A)(1) of this section within one hundred twenty days following the effective date of this section.
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Upon motion and for good cause shown, the court may extend the one hundred twenty-day
period described in this division.

3)

(2) For any cause of action that arises before the effective date of this
section, the provisions set forth in divisions (B), (C), and (D) of section 2307.92 of the Revised -
Code are to be applied unless the court that has jurisdiction over the case finds both of the
following:

(i) A substantive right of a party to the case has been impaired.

(i1) That impairment is otherwise in violation of Section 28 of
Article II, Ohio Constitution.

(b) If a finding under division (A)(3)(a) of this section is made by the
court that has jurisdiction over the case, then the court shall determine whether the plaintiff has
failed to provide sufficient evidence to support the plaintiff’s cause of action or the right to relief
under the law that is in effect prior to the effective date of this section.

{c) If the court that has jurisdiction of the case finds that the plaintiff has
failed to provide sufficient evidence to support the plaintiff’s cause of action or right to relief
under division (A)(3)(b) of this section, the court shall administratively dismiss the plaintiff’s
claim without prejudice. The court shall maintain its jurisdiction over any case that is
administratively dismissed under this division. Any plaintiff whose case has been
administratively dismissed under this division may move to reinstate the plaintiff’s case if the
plaintiff provides sufficient evidence to support the plaintiff’s cause of action or the right to
relief under the law that was in effect when the plaintiff’s cause of action arose.

(B) If the defendant in an action challenges the adequacy of the prima-facie evidence of
the exposed person’s physical impairment as provided in division {A)(1) of this section, the court
shall determine from all of the evidence submitted whether the proffered prima-facie evidence
meets the minimum requirements specified in division (B), (C), or (D) of section 2307.92 of the
Revised Code. The court shall resolve the issue of whether the plaintiff has made the prima-facie
showing required by division (B), (C), or (D) of section 2307.92 of the Revised Code by
applying the standard for resolving a motion for summary judgment.

(C) The court shall administratively.dismiss the plaintiff’s claim without prejudice upon a
finding of failure to make the prima-facie showing required by division (B), (C), or (D} of
section 2307.92 of the Revised Code. The court shall maintain its jurisdiction over any case that
is administratively dismissed under this division. Any plaintiff whose case has been
administratively dismissed under this division may move to reinstate the plaintiff’s case if the
plaintiff makes a prima-facie showing that meets the minimum requirements specified in division
(B), (C), or (D) of section 2307.92 of the Revised Code.
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Sec. 2307.94,

(A) Notwithstanding any other provision of the Revised Code, with respect to any
asbestos claim based upon a nonmalignant condition that is not barred as of the effective date of
this section, the period of limitations shall not begin to run until the exposed person has a cause
of action for bodily injury pursuant to section 2305.10 of the Revised Code. An asbestos claim
based upon a nonmalignant condition that is filed before the cause of action for bodily injury
pursuant to that section arises is preserved for purposes of the period of limitations.

(B) An asbestos claim that arises out of a nonmalignant condition shall be a distinct cause
of action from an asbestos claim relating to the same exposed person that arises out of asbestos-
related cancer. No damages shall be awarded for fear or risk of cancer in any tort action asserting
only an asbestos claim for a nonmalignant condition.

{(C) No settlement of an asbestos claim for a nonmalignant condition that is concluded
after the effective date of this section shall require, as a condition of settlement, the release of
any future claim for asbestos-related cancer,

ook

Sec. 2307.96.

(A) If a plaintiff in a tort action alleges any injury or loss to person resulting from
exposure to asbestos as a result of the tortious act of one or more defendants, in order to maintain
a cause of action against any of those defendants based on that injury or loss, the plaintiff must
prove that the conduct of that particular defendant was a substantial factor in causing the injury
or loss on which the cause of action is based.

(B) A plaintiff in a tort action who alleges any injury or loss to person resulting from
exposure to asbestos has the burden of proving that the plaintiff was exposed to asbestos that was
manufactured, supplied, installed, or used by the defendant in the action and that the plaintiff’s
exposure to the defendant’s asbestos was a substantial factor in causing the plaintiff’s injury or
loss. In determining whether exposure to a particular defendant’s asbestos was a substantial
factor in cauvsing the plaintiff’s injury or loss, the trier of fact in the action shall consider, without
limitation, all of the following:

(1) The manner in which the plaintiff was exposed to the defendant’s asbestos;

(2) The proximity of the defendant’s asbestos to the plaintiff when the exposure to
the defendant’s asbestos occurred,

(3) The frequency and length of the plaintiff’s exposure to the defendant’s
asbestos;

(4) Any factors that mitigated or enhanced the plaintiff’s exposure to asbestos.
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(C) This section applies only to tort actions that allege any injury or loss to person
resulting from exposure to asbestos and that are brought on or after the effective date of this
section.

Hkk
*Ak
SECTION 3.
(A) The General Assembly makes the following statement of findings and intent:

(1) Asbestos claims have created an increased amount of litigation in state and
federal courts that the United States Supreme Court has characterized as “an elephant mass” of

cases.

(2) The current asbestos personal injury litigation system is unfair and inefficient,
imposing a severe burden on litigants and taxpayers alike. A recent RAND study estimates that a
total of fifty-four billion dollars have already been spent on asbestos litigation and the costs
continue to mount. Compensation for asbestos claims has risen sharply since 1993. The typical
claimant in an asbestos lawsuit now names sixty to seventy defendants, compared with an
average of twenty named defendants two decades ago. The RAND Report also suggests that at
best, only one-half of all claimants have come forward and at worst, only one-fifth have filed
claims to date. Estimates of the total cost of all claims range from two hundred to two hundred
sixty-five billion dollars. Tragically, plaintiffs are receiving less than forty-three cents on every
dollar awarded, and sixty-five per cent of the compensation paid, thus far, has gone to claimants
who are not sick.

(3) The extraordinary volume of nonmalignant asbestos cases continue to strain
federal and state courts.

(a) Today, it is estimated that there are more than two hundred thousand
active asbestos cases in courts nationwide. According to a recent RAND study, over six hundred
thousand people have filed asbestos claims for asbestos-related personal injuries through the end
of 2000. '

(b) Before 1998, five states, Mississippi, New York, West Virginia, Texas,
and Ohio, accounted for nine per cent of the cases filed. However, between 1998 and 2000, these
same five states handled sixty-six per cent of all filings. Today, Ohio has become a haven for
asbestos claims and, as a result, is one of the top five state court venues for asbestos filings.

(¢) According to testimony by Laura Hong, a partner at the law firm of
Squire, Sanders & Dempsey who has been defending companies in asbestos personal injury
litigation since 19835, there are at least thirty-five thousand asbestos personal injury cases
pending in Ohio state courts today.

(d) If the two hundred thirty-three Ohio state court general jurisdictional
judges started trying these asbestos cases today, Ms. Hong noted, each would have to try over

-12- Page A-49




one hundred fifty cases before retiring the current docket. That figure conservatively computes to
at least one hundred fifty trial weeks or more than three years per judge to retire the current
docket.

(e) The current docket, however, continues to increase at an exponential
rate. According to Judge Leo Spellacy, one of two Cuyahoga County Common Pleas Court
judges appointed by the Ohio Supreme Court to manage the Cuyahoga County case management
order for asbestos cases, in 1999 there were approximately twelve thousand eight hundred
pending asbestos cases in Cuyahoga County. However, by the end of October 2003, there were
over thirty-nine thousand pending asbestos cases. Approximately two hundred new asbestos
cases are filed in Cuyahoga County every month.

(4) Nationally, asbestos personal injury litigation has already contributed to the
bankruptcy of more than seventy companies, including nearly all manufacturers of asbestos

textile and insulation products, and the ratio of asbestos-driven bankruptcies is accelerating.

(a) As stated by Linda Woggon, Vice President of Governmental Affairs
of the Ohio Chamber of Commerce, a recent RAND study found that during the first ten months
of 2002, fifteen companies facing significant asbestos-related liabilities filed for bankruptcy and
more than sixty thousand jobs have been lost because of these bankruptcies. The RAND study
estimates that the eventual cost of asbestos litigation could reach as high as four hundred twenty-
three thousand jobs.

{(b) Joseph Stiglitz, Nobel award-winning economist, in “The Impact of
Asbestos Liabilities on Workers in Bankrupt Firms,” calculated that bankruptcies caused by
asbestos have already resulted in the loss of up to sixty thousand jobs and that each displaced
worker in the bankrupt companies will lose, on average, an estimated twenty-five thousand to
fifty thousand dollars in wages over the worker’s career, and at least a quarter of the accumulated
pension benefits.

(¢} At least tfive Ohio-based companies have been forced into bankruptcy
because of an unending flood of asbestos cases brought by claimants who are not sick.

(d) Owens Corning, a Toledo company, has been sued four hundred

thousand times by plaintiffs alleging asbestos-related injury and as a result was forced to file

- bankruptcy. The type of job and pension loss many Toledoans have faced because of the Owens
Coming bankruptcy also can be seen in nearby Licking County where, in 2000, Owens Coming
laid off two hundred seventy-five workers from its Granville plant. According to a study
conducted by NERA Economic Consulting in 2000, the ripple effect of those losses is predicted
to result in a total loss of five hundred jobs and a fifteen-million to twenty-million dollar annual
reduction in regional income.

(e) According to testimony presented by Robert Bunda, a partner at the
firm of Bunda, Stutz & DeWitt in Toledo, Ohio who has been involved with the defense of
asbestos cases on behalf of Owens-llinois for twenty-four years, at least five Ohio-based
companies have gone bankrupt because of the cost of paying people who are not sick. Wage
losses, pension losses, and job losses have significantly affected workers for the bankrupt
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companies like Owens Coming, Babcox & Wilcox, North American Refractories, and A-Best
Corp.

(5) The General Assembly recognizes that the vast majority of Ohio asbestos
claims are filed by individuals who allege they have been exposed to asbestos and who have
some physical sign of exposure to asbestos, but who do not suffer from an-asbestos-related
impairment. Eighty-nine per cent of asbestos claims come from people who do not have cancer.
Sixty-six to ninety per cent of these non-cancer claimants are not sick. Accordingto a
Tillinghast-Towers Perrin study, ninety-four per cent of the fifty-two thousand nine hundred
asbestos claims filed in 2000 concerned claimants who are not sick. As a result, the General
Assembly recognizes that reasonable medical criteria are a necessary response to the asbestos
litigation crisis in this state. Medical criteria will expedite the resolution of claims brought by
those swk claimants and will ensure that resources are available for those who are currently

stated by Dr James Allen, a pu]monologlst Professor and Vice-Chan‘man of the Department of
Internal Medicine at The Ohio State University, the medical criteria included in this act are
reasonable criteria and are the first step toward ensuring that impaired plaintiffs are
compensated. In fact, Dr. Allen noted that these criteria are minimum medical criteria. In his
clinical practice, Dr. Allen stated that he always performs additional tests before assigning a
diagnosis of asbestosis and would never rely solely on these medical criteria.

(6) The cost of compensating exposed individuals who are not sick jeopardizes
the ability of defendants to compensate people with cancer and other serious asbestos-related
diseases, now and in the future; threatens savings, retirement benefits, and jobs of the state’s
current and retired employees; adversely affects the communities in which these defendants
operate; and impairs Ohio’s economy.

(7) The public interest requires the deferring of claims of exposed individuals who
are not sick in order to preserve, now and for the future, defendants’ ability to compensate people
who develop cancer and other serious asbestos-related injuries and to safeguard the jobs,
benefits, and savings of the state’s employees and the well being of the Ohio economy.

(B) In enacting sections 2307.91 to 2307.98 of the Revised Code, it is the intent of the
General Assembly to: (1) give priority to those asbestos claimants who can demonstrate actual
physical harm or illness caused by exposure to asbestos; (2) fully preserve the rights of claimants
who were exposed to asbestos to pursue compensation should those claimants become impaired
in the future as a result of such exposure; (3) enhance the ability of the state’s judicial systems
and federal judicial systems to supervise and control litigation and asbestos-related bankruptcy
proceedings; and (4) conserve the scarce resources of the defendants to allow compensation of
cancer victims and others who are physically impaired by exposure to asbestos while securing
the right to similar compensation for those who may suffer physical impairment in the future.

SECTION 4.

LIS 2t el

(A) As used in this section, “asbestos,” “asbestos claim,” “‘exposed person,” and
“substantial contributing factor” have the same meanings as in section 2307.91 of the Revised
Code.
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(B) The General Assembly acknowledges the Supreme Court’s authority in prescribing
rules governing practice and procedure in the courts of this state, as provided by Section 5 of
Article IV of the Ohio Constitution.

(C) The General Assembly hereby requests the Supreme Court to adopt rules to specify
procedures for venue and consolidation of asbestos claims brought pursuant to sections 2307.91
to 2307.95 of the Revised Code. '

(D) With respect to procedures for venue in regard to asbestos claims, the General
Assembly hereby requests the Supreme Court to adopt a rule that requires that an asbestos claim
meet specific nexus requirements, including the requirement that the plaintiff be domiciled in
Ohio or that Ohio is the state in which the plaintiff’s exposure to asbestos is a substantial
contributing factor.

(E) With respect to procedures for consolidation of asbestos claims, the General
Assembly hereby requests the Supreme Court to adopt a rule that permits consolidation of
asbestos claims only with the consent of all parties, and in absence of that consent, permits a
court to consolidate for trial only those asbestos claims that relate to the same exposed person
and members of the exposed person’s household.

SECTION 5.

It is the intent of the General Assembly in enacting section 2307.96 of the Revised Code in this
act to establish specific factors to be considered when determining whether a particular
plaintiff’s exposure to a particular defendant’s asbestos was a substantial factor in causing the
plaintiff’s injury or loss. The consideration of these factors involving the plaintiff’s proximity to
the asbestos exposure, frequency of the exposure, or regularity of the exposure in tort actions
involving exposure to asbestos is consistent with the factors listed by the court in LoArmann v.
Pittsburgh Corning Corp. (4th Cir. 1986), 782 F.2d 1156. The General Assembly by its
enactment of those factors intends to clarify and define for judges and juries that evidence which
is relevant to the common law requirement that plaintiff must prove proximate causation, It
recognizes this section’s language is contrary to the language contained in paragraph 2 of the
Syllabus of the Ohio Supreme Court in Horton v. Harwick Chemical Corp. (1993}, 73 Ohio
St.3d 679. However, the General Assembly also recognizes that the courts of Ohio prior to the
Horton decision generally followed the rationale of the LoArmann decision in determining
whether plaintiff had submitted any evidence that a particular defendant’s product was a
substantial cause of the plaintiff’s injury in tort actions involving exposure to certain hazardous
or toxic substances, and that the Lohrmann factors were of great assistance to the trial courts in
the consideration of summary judgment motions and to juries when deciding issues of proximate
causation. The General Assembly further recognizes that a large number of states have adopted
this standard. It has also held hearings where medical evidence has been submitted indicating
such a standard is medically appropriate and is scientifically sound public policy. The Lohrmann
standard provides litigants, juries, and the courts of Ohio an objective and easily applied standard
for determining whether a plaintiff has submitted evidence sufficiént to sustain plaintiff’s burden
of proof as to proximate causation. Where specific evidence of frequency of exposure, proximity
and length of exposure to a particular defendant’s asbestos is lacking, summary judgment is
appropriate in tort actions involving asbestos because such a plaintift lacks any evidence of an
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essential element necessary to prevail. To submit a legal concept such as a “substantial factor” to
a jury in these complex cases without such scientifically valid defining factors would be to invite
speculation on the part of juries, something that the General Assembly has determined not to be
in the best interests of Ohio and its courts.

SECTION 6.

If any item of law that constitutes the whole or part of a section of law contained in this act, or if
any application of any item of law that constitutes the whole or part of a section of law contained
in this act, is held invalid, the invalidity does not affect other items of law or applications of
items of law that can be given effect without the invalid item of law or application. To this end,
the items of law of which the sections contained in this act are composed, and their applications,
are independent and severable.

*kk
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195 South Main Street, Suite 300
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Phone: {330} 762-7377

Fax: (330) 762-7390
rkeamer@oldham-dowling.com

COUNSEL FOR APPELLANTS GENERAL
ELECTRIC COMPANY AND CBS
CORPORATION, A DELAWARE
CORPORATION, F/K/A VIACOM, INC.,
SUCCESSOR BY MERGER TOQ CBS
CORPORATION, A PENNSYLVANIA
CORPORATION, F/K/A WESTINGHOUSE
ELECTRIC CORPORATION

Michael L. Cioffi (0031098)
William M. Huse (0076942)
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Rachel McQuade (0065529)
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Tucker Bllis & West LLP

1150 Huntington Bldg.

925 Euclid Avenue
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Phone: (216) 592-5000

Fax: (216)592-5009

COUNSEL FOR SEPARATE APPELLANTS
THE BOC GROUP, INC. FRA AIRCO, INC.,
HOBART BROTHERS COMPANY AND
LINCOLN ELECTRIC COMPANY

David L. Day (0020706)
David L. Day, LP.A.
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Columbus, OH 43215

Phone: (614) 221-2993

Fax: (614)221-2307
DavidLDay(@aol.com

COUNSEL FOR APPELLANT JOHN
CRANE, INC.

Bruce P. Mandel (0022026)

Kurt S. Sigfried (0063563)

ULMER & BERNELLP

1660 West Second Street, Suite 1100
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Phone: (216) 583-7000

Fax: (216) 583-7001
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COUNSEL FOR APPELLANT
OHIO VALLEY INSULATING COMPANY,
INC.
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Perrysburg, Ohio 43551
Phone: (419) 241-2777

Fax: (419)241-4697

COUNSEL FOR APPELLANT OWENS-
ILLINOIS, INC.

Thomas L. Bagen, Jr. (0014175)
Christine Carey Steele (0055288)
EAGEN & WYKOFF CO., LP.A.
2349 Victory Parkway

Cincinnati, OH 45206

Phone: (513) 621-7600

Fax: (513) 455-8246
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COUNSEL FOR APPELLANT
INTERNATIONAL MINERALS AND
CHEMICAL CORPORATION
(MALLINCKRODT)

Timothy M. Fox (0038976)
Charles R. Yanes (0013138)
ULMER & BERNE LLP

88 Bast Broad Street

Suite 1600

Columbus, Ohio 43215
Phone:(614) 229-0000
Fax:(614) 229-0001

Email: tfox@ulmer.com

~ Email; ¢janes@ulmer.com
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James N. Kline (0007577)
Kurt S. Sicgfried (0063563)
Robert E. Zulandt, I (0071497}
Sally A. Jamieson (0072786)
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Skylight Ofﬁce Tower

1660 West 2™ Street

Suite 1100

Cleveland, Ohio 44113-1448
Phone: (216) 583-7000

Fax: (216) 583-7001

Email: jkline@ulmer.com
Email: ksiegfried@ulmer.com
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COUNSEL FOR APPELLANT
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NOTICE
On January 4, 2007, appellants filed a motion in the Fourth District Court of Appeals
to certify a conflict between the Fourth District’s opinion in- Aekison v. Anchor Packing Co., et
dal., 4™ Dist. No. 05CA46, 2006-Ohio-7099 (attached as Bxhibit A) and the 'I‘\Aﬁﬁh District
Court of Appeal’s decisions in Wilson v. AC & S, Inc. 12% Dist. No. CA2006:03-056, 2006-

Ohio-6704 (attached as Bxhibit B); Staley v. AC&S, Inc., 12 Dist. No. CA2006-06-133, 2006-

Ohio-7033 (attached: as Bxhibit C); and Stahlhcber v Du Quebec, Lt 12" Digt. No. CA2006
06-134, 2006-Ohio-7034 (attached as Exhibit D).' On February 28, 2007, the Fourth District

granted appellants’ motion and certified a conflict. (A copy of the Order cerﬁf)ﬂng a conflict is
attached as Exhibit ¥), In particular, the Fourth District certified the following issue: “Can R.C,
2307.91, 2307.92 and 2307.93 be applied to cases already pending on September 2, 2004?”
Appellants therefore submit this notice in compliance with Supreme Court Practice Rule IV.

‘Respectfully submitted,

Cohed 9. S

Richard D, Schuster (0022813)

Nina I, Webb-Lawton (0066132)
VORYS, SATER, SEYMOUR AND
PEASE LLP

52 East Gay Sireet

Columbus, OH 43216-1008

Tel.: (614) 464-5475

Fax: (614) 719-4955

COUNSEL FOR APPELLANTS

H.B. FULLER CO., INDUSTRIAL
HOLDINGS CORP., UNION CARBIDE
CORP., AMCHEM PRODUCTS, INC.,
AND CERTAINTEED CORP.

! Appellants filed a discretionary appeal in this Cotict in connection with i above-captioned case on Febtuary 5,
2007. ‘That appeal was assigned Case No. 2007-0219. In addition, a natice of appellants’ motion to certify a
conflict was filed with this Court on Febriaty S, 2007, :




Honry E. Bllllngsley, 11 (0030503)
Carter E. Strang (0013078)
Rachel McQuade (0065529)
Halle M. Herbert (0072641)
TUCKER ELLIS & WEST LLP
1150 Huntington Building

925 Euclid Avenue

Cleveland, OH 44115-1414
Phone: (216) 592-5000

Fax: (216)592-5009

APPEILANTS THE BOC GROUP
INC., F/X/A AIRCO, INC., HOBART
BROTHERS COMPANY AND
LINCOLN ELECTRIC COMPANY

Nidhae & (lofo Lgu qmi‘f\mi{—b) |

Michae! L. Cioffi (0031098)
Williaxn M. Huse (0076942)
BLANK ROME LLP

201 Bast Fifth Street, Suite 1700
Cincinnati, OH 45202

Phone: (513) 362-8706

Fax: {513)362-8785
zealey@blanktome.com
huse@blankrome.com

COUNSEL FOR APPELLANT
HONEYWELL INTERNATIONAL,
INC.

+

Kevin C, Alexandersen (0037312) \
John A. Valenti (0025485)

Colleen A. Mounicastle (0069588)
Holly Olarczuk-Smith (0073257)
Gallagher Sharp

Sixth Floor - Bulkley Building

1501 Buclid Avenue

Cleveland, Ohio 44115

Phone: (216) 241-5310

Fax: (216) 241-1608
kalexandemen@gallaghcraharp com

mountcasﬂe@gallaghershmp com
holarzcuk-smith@gallaghersharp.com
www.gallaghérsharp.com

COUNSEL FOR APPELLANTS
BEAZER EAST, INC. AND
INGERSOLL-RAND
COMPANY
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Tlmoth . Fox (0038976)
Charles R. Janes (0013138)
ULMER & BERNE LLP

88 East Broail Street

Suite 1600

Columbus, Qhio 43215
Phone:(614) 229-0000
Fax:(614) 229-0001

Email: tfox{@uhlmer.com
Bmail: ¢janes@ulmer.com
and

James N, Kline (0007577)
Kurt S. Siegfried (0063563)
Robert B. Zulandt, II (0071497)
Sally A. Jamieson (0072786)
ULMER & BERNE L1P
Skylight Ofﬁce Tower

1660 West 2™ Street

Suite 1100

Cleveland, Ohio 44113-1448
Phone: (216) 583-7000

Fax: (216) 583-7001

Email: jkline@ulmer.com
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Email; ksiegftied@ulmer.com
Email: rzulandi@ulmer.com
Email: sjamieson@uimer.com

COUNSEL FOR APPELLANT
GEORGIA-PACIFIC LLC, F/K/A
GEORGIA-PACIFIC
CORPORATION,
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Reginald S. er (00242
OLDHAM & DOWLING
195 South Main Street, Suite 300
Akron, OH 44308-1314

Phone: (330) 762-7377

Fax: (330) 762-7390
tkramer@oldham-dowling.com

COUNSEL FOR APPELLANTS
GENERAL ELECTRIC COMPANY
AND CBS CORPORATION, A
DELAWARE CORPORATION, F/K/A
VIACOM, INC., SUCCESSOR BY
MERGER TO CBS CORPORATION,
A PENNSYLVANIA
CORPORATION F/K/A.
WESTINGHOUSE ELECTRIC
CORPORATION
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Rebecca C. Sechrist (0036825)
BUNDA STUTZ & DEWITT, PLL
3295 Levis Commons Blvd.
Perrysburg, Ohio 43551

Phone: (419) 241-2777

Fax: (419) 2414697

COUNSEL FOR APPELLANT
OWENS-ILLINOIS, INC.

Thomas L. Eagen (0014175)

Christine Carey Steele (0055288)

EAGEN & WYKOFF CO., L.P.A.

2349 Victory Parkway

Cincinnati, OH 45206

Phone: (513) 621-7600

Fax: (513) 455-8246

ewhco@fusemet

COUNSEL FOR APPELLANT

INTERNATIONAL MINERALS AND
CHEMICAL _ _
CORPORATION (MALLINCKRODT)
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David L. Day {0020706)

DAVID L. DAY, LPA

380 South Fifth Street, Suite 3
Columbus, OH 43215

Phone: (614) 221-2993

Fax: (614) 221-2307
DavidLDay@aol.com

COUNSEL FOR APPELLANT
JOHN CRANE, INC.
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1660 West 2 St. Suite 1100
Cleveland, Obio 44113-1448
Phone: (216) 583-7000

Fax: (216)583-7001
bmandel@uimer.com
ksiegfried@ulmer.com

COUNSEL FOR APPELLANT

COMPANY, INC.
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CERTIFICATE OF SERVICE

1 certify that a copy of this Notice of Certified Conflict was sent by first-class
U.S. mail, postage prepaid, this Bth day of March, 2007 to:

Richard E. Reverman, Esq.
Young, Reverman & Mazzei Co., LP.A.
1014 Vine Street, Suite 2400

e 0 45700

Lk Tl Viar

COUNSEL FOR APPELLER
LINDA ACKISON

Kurtis A. Tunnell
Anne Marie Sferra
Bricker & Eckler, LLP
100 South Third Street
Columbus, Qhio 43215

COUNSEL FOR AMICY CURIE,

OHIO MANUFACTURERS’ ASSOCIATION,
NATIONAL FEDERATION OF INDEPENDENT
BUSINESS/OHIO, OHIO CHAMBER OF
COMMERCE, OHIO ALLIANCE FOR CIVIL .
JUSTICE, AND OHIO CHEMISTRY TECHNOLOGY

) Lt

Richard D. Schuster (0022813)

QDE/2007 Columbus 19112125
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C

Ackison v, Ancher Packing Co.Obio App. 4
Dist, 2006,

CHECK OHIO SUPREME COURT RULES FOR
REPORTING OF OPINIONS AND WEIGHT OF
LBGAL AUTHORITY.

Court of Appeals of Ohio,Fourth District, Lawrence

General “Reftactories  Company; . (8)
Metropolitan Life Insurance Compauy %)
Minnesota Mining and Menufactising
Compatty; (10) Ohie Valley Insulating
Co., Inc.; (11) Owens-llinais Corparation,
Inc; {12) Bapid-American  Coip; (13)
Umon Bonlm'Cmpany*(M) V:acom,Inc,

County.
LINDA ACKISON, as Administratriz of the Estate
of Dranny Ackison, Pleintiff-Appeliant,

v.
ANCHOR PACKING CO., etal,,
Defendants-Appellecs.
No. 05CA46.

Devided Dec. 20, 2006.

Givil Appeal from Common Fleas Court.

Richird E. Revemian and Kelly W. Thye,
Cincinnati, OH, for appellant.

Robin B, Harvey and Angela M. Hayden,
Cincinnati, OH, for sppellees Georgia Pacific.FV!

PN1. The remaining counsel for appelless.
is too numerous to list in the caption,
instead, we included them in the appendix,

Jim Petro, Ohio Attorney General, and Holly I
Himt, Assistant Attomey General, Columbus, OB,
aniicus curize,

PER CURIAM.

*1 {9 1} This iz an appeal from a Lawrence
County Common Pleas Coutt judgment in favor of
Anchor Pecking Compary and murierous ofher
entities, N2 deféendants below smd appellees herein.

FN2, The other defeudants are: (1) Beazer
Easi, Inc; (2) Clatk Industrial Insulation
Co.; (3) Crawan Cotk and Seal Compeny,
Inc.; (4) CSR Limlted; () Fosoco, Inc.; {s)
Fostcr Wheeler Energy Corporetion

{15y k.
Constiyotion Oompany, Inc; (17)
MoGraw/Kokosing, Inc.; (18) Frank W,
Schacffer, Tnc.,; (19) Jnternations] Minexals
and Gmical Corpomhnn, (20) Geoege P.
Reinties Company; (21) International
Chemicals Coinpeny; (22) General Eloctric
Company; (23) Georgia  Pacific
Corporation; (24) Uniroyal Holding, Inc.
(25} John Ciene, Ine; "(26) Amwliem
Products, Inc; (27) Certainteed Coip,; '
(28) Daua Corp.; (29) Mayemont Caip.;
(30) Phizex, Ine.; (31) Quigley Co., Tng ,;
(32) Union Curhlde Cliemiical and Plasucs
Co., ic; (33) Gareck, Inc.; (34) AW,
Chesterton Co.; (35) Mobile Oit Corp. aka
Mobil il Corp {36} Wheeler Protective
Apparel, Imc; (37)  Ingersoll-Rand
Conipany; (38) DnB. Riley, Inc; (39)

* Allied Cotporation; (40) Lincoln Electric
Co.; (41} Wagner Eleciric' Conrpany; (42)
Au-co Inc; (43) Hobart Brothers
Company; (44) Asarco, Inc.; (45) Cleaver
Brooks Company; (46) Unlroyal Inc; (47)
HB. PFaller Co.; (48) Norton Company;
(49) Industrial Holdmgs Comipany; (50)
Bigelow Litpak Company; (51) John Doe
1 throngh 100,

*1 {4 1} Linda Ackison, a3 administratrix of the
estate of Danny Ackisom, decepsed, and Linda
Ackison, individually, plaiitiffs below and
appellants besein, raise the following assiguments of
error for review:

*1 FIRST ASSIGNMENT OF ERROR:

*] “THE TRIAL COURT ERRED IN RULING
THAT AN ‘OTHER CANCER' AND

© 2007 Thomson/West, No Claim to Orig, U.S, Govt. Worls.
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ASBESTOSIS DIAGNOSIS HAS TO BE
DIAGNOSED BY A COMPETENT MEDICAL
AUTHORITY AS R.C. 2305.10 AS [SIC] HB.
292, R.C. 2307.92, R.C. 2307 .93, RC. 230794,

AND THEIR. PROGENY ARE
UNCONSTITUTIONAL WHEN  APPLIED
RETROACTIVELY.”

*1-SRCOND ASSIGNMENT OF ERROR:

*3 “THE TRIAL COURT ERRED IN FINDING
THAT HB. 292, R.C, 230792, R.C. 230793, R.C.
230794, AND ITS PI{OGENY RBQU'IRES

PLAINTIFFS-APPELLAN
FRIMA FACIE CASE FOR BOTH AN
ESOPHAGEAL CANCER AND ASBESTOSIS

*| THIRD ASSIGNMENT OF ERROR:

*| “THE TRIAL COURT ERRED IN FINDING
THAT R.C. 2307.92(D) SETS FORTH CERTAIN
MINIMUM REQUIREMENTS FOR BRINGING
OR MAINTAINING A TORT ACTION
ALLEGING AN ASBESTOS CLAIM THAT IS
BASED UPON WRONGFUL DEATH AND
THAT THESE REQUIREMENTS APPLY NO
MATTER WHAT THE UNDBRLYING DISEASE,

%1 {{ 3} Thia case centers around appellants'

ability to pusne rocovery for  alleged
asbésiog-rolated injuries and whethier
recenitly-cnacted H.B. 292 governs appeilanty
claims, On May 5, 2004, appellents filed =
multi-plaintiff, seventy-eight page complaint against
appellees alieging various asbestos-related injuries.
On September 2, 2004, HB. 292 became sffective.
The legislation requires a plaintiff “in amy tort
action who alleges an asbestos claim [io] file * * ¥ 5
written report and supporting  test results
consumtmg prima-facie evidence of the exposed
p‘n'rs‘cms phliysical foipaiouent  that imeets the
minfim  requirements  specified o [RC,
2307.92(B), {C), or (D) 1, whichever is applicable.
The statule also applies to cases that are pending on
ibe legiclation's effective date, The statute requires
plaintiffs with cases pending before the effective
day fo submit, within one bundred twenty days
following the effective date, evidence sufficient to
meet the R.C. 230792 prime facie showing
requircment.

] {§ 4} RC. 230792 specifies three fypes of
plaintiffs who must establish a prima-facie showing:
(1) pleintiffs alleging an asbestos claim based on a
nommalignant condition; (2) plaintiffs alleging an
asbestos claim based wpon lung cancer of an
exposed person who is a smcker; and (3) plaintiffa
alleging an asbestos claim that is based upon a
wrongful death. See R.C. 2307.92(B), (C), and (D).
Thc statute  doss  not  specifically require a

titna-faci¢ showing regarding othex

asbésm-telntad c!anm The stsmtz requjms each of

oumpetent medical mthorlty" lﬁs mher alia,
disghosed an  aSbestos-islated  injwry. R.C,
2307.91(Z) defines “competent medical authority™
as fallows:

*2 “Competent medical authority” means a medical
doctor who is providing a disgnosis for purposes of
canstttutmg primz-facie evidence of an exposed
person's physicel impairment that meets the
requitenicnts specified in {R.C, 2307.92] and who

meets the following requirementa:
*2 (1) The medical doctor is a board-certifisd
intérniat,  pulmonary  specialist, '_on‘wlogisf,

pathologist, of océupational medicine speiialist.

*2 (2) The medical doctor is actually treating or hag
trcited the cxposed peérson and has of had a
doctor-patient relationship with the person,

*2 (3) As the basis for the dingnosis, the madical
doctor has ot relied, in whole or in part, of any of
the following:

*2 (a) The reports or opinions of any doctor, clinic,
laboratory, or testing company that performed en
cxamination, test, or screening of the claimant's
medical conditfon in  violston of any law,
regudation, Heensing requirement, or medical code
of practice of the staie in which thit examination,
test, or screening was conducted;

*2 (b) The repotte or opinions of auy doctat, clinic,
labotdtoty, o1 testing company that pecformed an
examination, test, or screening of the claimant's
medical condition that was conducted without
clearly establishing a doctor-patient relationship
with fhe claimant or medical persoime] Hvelved in
the examination, test, or screening process;

*2 (¢) The reports or opinions of any dootor, clinde,
laboratory, or fesling company that performed an
examination, test, or screening of the claimant's
medical condition that required the claimant to

© 2007 ThomsoryWest, No Claim fo Orig, U.8, Govt, Works,

Page A-66




‘Slip Copy

Page 3

Slip Copy, 2006 W1 3861073 (Ohio App. 4 Dist.), 2006 -Chio- 7099

{(Cite as: Slip Copy)

agres to refain the legal services of the law firm
sponsoring the examination, test, or screening.

*1 (4) The medical doctor spends not more than
twenty-five per cent of the medical doctors
professional practice time in providing consulting
or cxpert services in coonection with actmal or
potential tort actions, and the medicel doctor’s
miedical geoup, professional corporation, clinic, or
other affilisted goonp cains not more then twenty
per cent af jts revonus from providing thoge
seyvices.

authority must inform the plaintiff that his injury is
related to nshogtos exposure; (2) R.C. 2307.92(D)
sets forth certain minimum tequiremcnis for
bringing or maintaining 4 tort action alleging wn
asbestos claim that is based upon a wrongful death
and they apply no malier what plamtiff alloges is the
m;der]ying disease; (3) R.C. 2307. %(B) sets forth
minimum requirements for maintaining a tort action
alleging an ashestos claim based on a non-malighant
condition; (4) R.C. 2307.93(A)(3)(=) providés that
thc pmwswus apply 1] c!auns that arose befo:e !he
[

*3 {4 5} In an attempt to set forth & prima facie
case, appeflants stated: “Danny R. Ackinson's {sic P
] radiological report diagnosed ulcerated distsl
csophagns cancer. A B-Read report showed sinall
opacites of profusion 0/1 in the mid and lower lung
gones  Dbilaterally and circumseribed  pleurel
thickeping, Mr. Ackinson also signed an affidavit
wlicminhomsﬁﬁcshchaswmkedwidlminihp
vicinity of asbestos containing products and recails
the cuttmg, handling and application of astiestos
cantaining products which produced visible dust to
which he was exposed and inhaled. Mr. Ackinsom's
death certificate states that his cause of death was
congestive heart fhailure and aoriic stemosis. The
evidence of uleerated distal esophagus cancer jn
Mr, Ackinson's throat is proof that esbestos was a
substantial contdbuting factor to Mr Ackinson's
esaphageal cancer diagnosis.” Appellants also
asserted that applying H.B. 292 to their cuause of
action would be unconsiitotionally retroactive and
that it does not specifically apply to an esophageal
cancer claim,

FN3.  Appellants  misspelied  Ackison's
pame fhroughout the foregolnp paragraph
a8 contained in “Plaintiff Danny Ackison's
Motion to Prove Plaintiffs' Prima Facie
Case Under R.C, 2307 and Motion for
Trial Setting,”

#3 {§ 6} The trial cowt denied appellants' “motion
to prove prima facls case under R.C. 2307 and
motion for tral setting.” The court determined: (1)
R.C. 2305.10 requires that for an asbestos-related
cause of action to accrue, a competent medical

. substuuuve right of partyhas bt.cn inq:an‘od and

that it violates Section 28, Adticle II of the Obio
Constitution; (5) appellant failed to mest the criteria
for maintainiog & wrongful death claim wndsr R.C,
2307.92(D)-she failed to present evidence that the
decedent's death would not have occuired without
agbestos exposure; {7) appal!ant failed to mect the
criterin for mabitaining an mjury claim for a
non-malignant condition wnde: R.C. 2307.92(B)-she
failed to présent evidericé that the decederit was
diagnosed by a conipetent medical aushofity with at
least 4 Class 2 respiratory impairment and asbestosis
or diffuse plovtal thickening and that the asbestosia
or diffuse plewral thickening is a substautial
contiibuting ~ facior to the decedent’s physical
impairmenr (8) R.C. 230792 does not set forth
specific criteria for maintaining an asbestos claim
for esopbageal cancer, but in order for a cavse of
action to acciuc based upon bodily injury ceused by
asbestos exposure, a plaintff must have beea
informed by competent medical authority that he
hag an asbestos related injury vider R.C, 2305.10;
appellant did not present such evidence and a cause
of action for esophageal cancer has vet to mcorue;
and (9) the statute dots not impair appellants
sybstantive rights; instead, the statutes define
previously undefined terms. Thus, the court
administratively dismissed appeilants' claims,

%3 {§7} This appeal followed.

1

*3 {f 8} In their first assipimment of esror,
appellants assert that the trial covirt erred by failing
to find the asbestos-related claim  legislation

© 2007 ThomsoiyWest, No Claim to Orig, U.8. Govt. Works.
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unconstitational becauge the legislation

*3 {{ 9} retroactivély changes the standard for
bringing a ¢laim. Appelisnts further contend that the
trial court improperly concluded that a “competont
medical authority,” as H.B. 292 defives that term,
must diagnose the asbestos-related claims for the
claims to accrue under R.C, 2305.10,

*3 {1 10} Appellecs contend that the Iegislation is
not unconstitutionally retroactive. Rather, they

of laws have received the near Universa) distrust of
civilizations.” Van Fossim v. Babeock & Wilcox Co.
{1988), 36 Obde St3d 100, 104, 522 N.E2d 489,
see, gloo, Landgraf v. UST Film Products (1994),
511 U.S. 244, 265, 114 5.Ct. 1483, 128 L.EA.2d 229
(noting that ‘the presumption against retroactive
legislation is deeply rooted in owr jurisprudemce,
and embodies a lepal doctrine centuries older than
our Republic’). In recognition of the ‘possibility of
the unjustzess of relroactive legislation,” -Fum
Fossen, 36 Ohic St3d at 104, 522 N.E.2d 489,

argue that the shatutes are remedial and mercly
define and clarify terms wsed in earlier legislative
eriactments. Appellees further assert that R.C.
2307.93(A)(3)(a), the “savings clavse,” prevents the
legislation from being declarsd unconsdtutionally
retroactive, The “savings clanse” provides that the
legislation does not apply to a pending case if its
application would uncomstiintionally impair o
clatmant's vested rights in a particular case,

*4 {Y i1} Initially, we statc our agreement with
appellees fthat the legislation ieelf is mot
unconstitutionally Tetroactive, R.C.
2307.93(A)(3)a) provides:

*4 For any caisse of action that arises before the
¢ffective date of this section, the provisions set forth
in divisions (B), {C}, and (D) of [R.C. 2307.92) ars
to be applied onless the cowrt that has jurisdiction
over the case finds both of the following:

*§ (i} A subetantive right of the party has been
m)

*q (ii) That impairmeit I8 otherwise in violation of
Section 28 of Article T, Ohio Constitution.

#4 Thus, because the legislation itself prohibits ita
application if it would result in uncomstitutional
retroactivity, the legislation could riot be declared
unconstitutionally retroactive.

*4 The legislatore has leR it open for courls to
decide, on a8 case-hy-case basis, whethér its
application to cagzes prior fo the leglslation's
effective date would be unconstitutionally
retroactive, Therefore, we limit owr review to
whisther applylng the legislation to appellant’s case
would be naconstitutionally retroactive,

*4 * ‘Retroactive faws and retrospective application

Section 28, Article I of the Ohio Comstitition
provides that the Gencral Asserbly *shall have no
power o pass ratrosctive laws.' ©

*{ State v. Walls, 96 Ohio St3d 437,
2002-Ohio-5059, 775 N.B.2d 829, at § 9.

* {§ 12} The Ohic Bupteme Court has
intexpreted Section 28, Article I of the Ohio
Constitition ¢t0 mean that the Ohio General
Assembly may not pass retwoactive, substantivc
laws. See Smitk v. Smith, 109 Ohkio St3d 285,
2006-Ohio-2419, 847 N.E.2d 414, at § 6; Bielat v.
Bielat (2000), 87 Obio St3d 350, 352333, 721
N.E.2d 28; State ex rel. Staughter v. Tidis. Comm,
(1937);, 132 OWlo St 537, 542, 9 NB2d 505
{gtating that the prolibition sgainst retroactive laws
“has reference oily to laws which crsate and define
substantive rights, and has no reference o remedial
legislation”). Generally, a substantive statute is one
that “impairs vested tights, affects an accmed
substantive right, or imposcs new or addifional
burdons, duties, obligations, or liabilities as to &
past trangaction.” Blefat, 87 Ohio St.3d at 354. In
contrast, retioactive, remedial laws do not violale
Section 28, Arlcle I of the Ohio Constitution. Stare
v. Cook (1998), 83 Ohio St3d 404, 411, 700
N.E:2d4 570; Van Fossen, 36 Ohio Si3d at 107.
{R]emsdial laws are those affecting only the remedy
provided, and includs lawa that merely substitute 8
new or more appropriate remedy for the
enforcement of an exiating right” Swwe v. Cook
(1998), 83 Ohio St3d 404, 411, 700 N.E2d 570,
citing ¥an Fossen v. Babeock & Wilson Co. {1988),
36 Ohio St.3d 100, 107, 522 N.B.2d 489.

*5 {§ 13} Thus, to determine whether a law g
unconstitutionally refroactive, a couit most employ
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2 two-part enalysis: (1) a court must evaluate
whether the General Assembly intended the statute
to apply refroactively; and (2) the cowrt must
determine whethér the statute is remedial or
subgtantive,

*5 {§ 14} In Walls, the court explained the first
part of the analysis:

*5 “Becawse R.C. 148 establishes a presumption
that statutes oporate praspectively only, ‘[{The issue
of whethier a statite may constitutionally be applied

actions at law.” Van Fossen, 36 Ohio St.34 at 107
(citations omitted); see, also, Sivte v. Cook (1998),
83 Ohlo St3d 404, 411, 700 NE2d 570, “In
common Ysage, ‘substantive’ means ‘credting and
defining rights and duties' or ‘having substance;
invelving matters of major or practical importance
to sll concerned].]’ MemiamWebster's Collegiate
Dictlonary (11 BA.2003) 1245, A substantive law i3
the ‘part of the law that creates, defines, and
regilates the rights, duties, and powers of parties.’

Black's Law Dictionary (7 Ed.1999) 1443." Gen.

~Telrospectively does oot ariso uniess (here las boen
a ptior determination that {he General Assembly
apecified that the siwiute so apply.’ Var Fossen,
paregraph one of the syllabus. If thers is no * ¢
clear indication of retroactive application, then the
statufe may only apply to ocases which arise
- subsequernd to its enactment,” “ * Jd. ot 106, quoting
Kiser v. Coleman (1986), 28 Ohio St.3d 259, 262,

503 N.E .24 753. If we can find, however, & *

clearly expressed legislative intent' that & statite
apply refroactively, we proceed to the second dicp,
which entails an analysis of whether the challenged
statute is sibstentive or remedial, Cook, 83 Ohio
St.3d at 410; see, also, Fan Fossen, paragraph two
of the syllabus.”

*5 Walls, at 4 10. Thus, a courts inquiry into
whether a stafwie may be constiutionally spplied
tetroactively continues only afier an initial finding
that the Geneial Assembly cxpressly infended that
the statute be applied retroactively. Vam Fossen,
paragraph two of the syllabuis,

*5 {{ 15} In the case at bar, the General Asserobly
did express its intent for the legislation to apply
retroactively. R.C, 2307.93 states that R.C. Chapter
2307 applies fo cases pending as of the cffective
dite of the legislation. Thms, we mmst consider
whether the fegislation is substantive or remedial,

*5 {f 16} “[A] statute iz substaitive when it dogs
any of the following: hmpairs or takes awny vested
tights; affects ap accrued substantive right; imposes
new or additional burdens, duties, obligations or
linbilities as to a past transaction; créates a mew
right out of an act which gave no right and jmposed
no obligation when it ocourred; creates a new right;
gives rise to or takes away the Tight to sue or dafend

Blec. Lighting v. Kontvellk, Pranklin App. Nos.
05AP310 and 05AP-323, 2006-Ohio-1655, at § 21

.

“6 {§ 17} Conversely, “{r] oriedial Jaws are those
affecting caly the remedy provided. These include
laws which merely substitut® a new or more
appropriate reniedy for the erforcemant of an
existing right.”" Van Fossen, 36 Obio St3d at 107
{fogtnotes omitted). “[Llaws which relate to
procedures ave ofdinarily rémedial in nature,
including nzles of practice, courses of procedure
and metirods of review.” Van Fossen, 36 Ohio St.3d
al 108 (citations omitted). Rernedial laws are “those
laws affecting merely ‘the methods and
procedure[s] by which rights are recognized,
protected and enforced, mot * * * ¢ho rights
themselves.’ ** Biclat, 87 Ohio St.3d at 354, quoting
Weil v. Texicabs of Cincinnati; Inc. (1942), 139
Oldo St 198, 305, 39 N.E .2d 148; sec, also, State
v. Waik, 96 Ohlo 534 437, 2002—01110—5059 775
NE2d 829 at 715, Remedial laws afiisct only the
remedy provided, and inchide laws that * ‘merely
subistitute a new or rore appropriate remedy for the
enforcement of an existing right.” * Qncirnati
School Dist. Bd. of Edn. v. Hamiltor Ciy. Bd. of
Revision (2001), 91 Ohio St3d 308, 316, 744
N.E.2d 751, quoting Stete v. Cook (1998), 83 Ohio
8t.3d 404, 411 700 N.E.2d 570; ses, also, State ex
rel. Romans v. Elder Beerman Stores Corp., 100
Ohic $t.3d 165, 2003-Ohio-5363, 797 N.E.2d 82, at
7 15 (stating that remedial provisions &re just what
the name denotes-those that effect onily the remedy
provided), “ ‘A stztute undedsking to provids e
mlc of practice, a course of procedure or a method
of review, i3 in its very nature and essence a
remedial statate,” ' Lewis v. Conitor (1985), 21
Ohio St3d 1, 3, 487 NE.2d 285, quoting Miams v.
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Dayton (1915), 92 Ohio St. 215, 219, 110 N.B, 726,
“Rather than addressing substantive rights, *
rémiedial statotes mvolve procedural ndghts or
change the procedure for effecting a remedy. They
do not, however, create substantive rights that had
no prior existence in law or coniract’ Dale Baker
Oldsmobdle v. Fiat Motors of N, Am., (1986), 794
F.2d 213, 217.” Euciid v. Sautler (2001), 142 Ohio
App.3d 538, 540, 756 N.E,2d 201; see, also, State
ex rel. Kilbane v. Indus. Comm. (2001), 91 Ohio
St.3d 258, 259, 744 N.E.2d 708 (“Remedial laws

substantive, retroactive law. The comrt rejected the
argument that “the new statute merely reiterates the
common-law definition of an intertional toxt * * +."
1d, at 138, The coust explained; “if the statute works
no change in the common-law definition of
injentional lort, the exercise in determining whether
the statute applies to this case would be pointless.”
Id. “Since the new statute purports to creato rights,
duties and obligations, it is (fo that extent)
substantive law." Id.

arc thiose that substiints a new or different remedy
. for the enforcement of an accrued right, 4g
compared to the right itself, and generally come in
the form of *rules of practice, courses of procedine,
or methods of review.’ ™).

*G {{ 18} In Van Fossen, the Ohio Supreme Court
determined that R.C. 412L80(G)  was
mconstinttionally retroactive. The statate provided
a definition of the term “substantially certain™: * *
Substentiafly certain’ means that an employer acts
with deliberate intent 1o cause an einployee to suifer
mjury, digease, condition, or death.” Previously, the
Ohio Supreme Couit had defined sabstantial
cerfainty as follows: * *Thus, a specific intent to
injure is not an essential element of an itentional
fort where the actor proceeds despite a perceived
threat of harm to others which is substantally
certain * * * to ocoor * % ' ¢ I at 108-109,
queting Jores v. VIP Development Co. (1984), 15
Ohio 5t3d 90, 95, 472 NE2d 1046. The Fan
Fossen court stated that applying the new statite “
would remove appellees' potentially viable,
courf-enunciated canse of action by imposing a
new, more difficult statutory restriction
appellcss” ability 1o bring the instant action,” Id. at
109. The coint concluded that the staiute “removes
an employec's potential cause of action against his
employer by imposing a mew, mors difficult
standard for the ‘infent’ requirement of a workers'
compensation intentional tort than that established
[onder common law]l" XK., paragraph four of the
syllabus, The court conchided that this was a “new
standard [that] comstitme[d] a limitation, or denial
of, a substantive right . /4.

*7 {§ 19} In Kunkier, the court determined that
RC. 412180{CG)(1) was an unconstitutional,

*7 {§ 20} In Cook, the court deterrained that the
sexugl offemder registration requiremcnits of R.C,
Chapter 2950 were not unconstititionally
retroactive, The court noted that “under the forrmer
provisions, habitual sex offenders were elready
requited to register with their county sheriff, Only
the frequency and duration of the registeation
réquirements have changed. * * * * Fyrther, the
number of classifications has ncreased from cne *
* % o thee ¥ * % il at 411 (oitations omitted).
The court concluded that “the registcation and
address verification provisions of R.C. Chapter
2950 are de minimis procedural requirements that
are necessary o achieve the godls of R.C. Chagiter
2950.” Cook, 83 Ohio 5t3d at 412,

*7 {1 21} Yu Bielat, the court conchuded that R.C.
1709.09(A) and 1709.11(D) constitwted “remedial;
curative statuies that merely provide a framewak
by which parties fo certais investment accounts can
more readily enforce their intent to dosignate a
pay-on-death bencficiaty.” Id. at 354, “[TJhe
relevant provisions of R.C.  Chapter 1709
remedially recogmize, protect, and enforce the
contractual rights of parfics to certaln scourities
investment accounds to designate a pay-vn-death
beneficiary. Before the Act, Ohio couita did not
consistently recognize and enforce stmilar rights.”
M at 354-55. The new legislation “cure[d] a
conflict batween the pay-on-death registmtions

‘permitted in the Act and the fonmal requiretnents of

our Statute of Wills,” 12, at 356,

*7 {1 22} In Kilbane, the court held that the

seitleraent provisions i former R.C, 4123.65 werc
& course of procedure as part of the process for
enforcing a right to receive wockers compensation
and, thus, was remedial legislation. The legislature
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had amended R.C. 4123.65 to remove the provision
for Industrial Coramission hearings on applications
for settiement approvel in State Tund cletms.

*7 {§ 23} Two Ohio common pleas court cascs
have concleded that HB. 292 constitutes
inconstitutional retroactive legielation when applied
to cases pending before the legislation's offective
date, In Jn Re Special Docket No. 73938, famiary 6,
2006, three Cuyahoga County Coremon Pleas Court
judgf:s dztr.rmmod Ihat retroactlvely ﬁpplying HB

Cnnshtnhon becausc it requires “a plamﬁﬂ' who
filed his suit prior to the effective date of the statite
to mest an cvidentiary threshold that extends above
and beyond the common law standard-the standard
thait existed at the time (the] plaintiff filed his claim,
* The court nated that Ohifo commion law required “
a plaintff secking redress for asbestos-related
injuries * * * to shiow that asbestos bad caused an
alteration of the lining of fhe lung without ady
requitement that he meet cerlain medical criteria
before filing his claim,” (citing Jn re Cupghoga
County Asbestos Caser (1994), 127 Ohlo App.3d
358, 364, 713 NBE.2d 20),F9 and that HE. 292
m:pnsed new requirements regarding the quality of
medical evidence to catablish a prima facie
agbestos-related claim, The court stated that the
legislation “can reiroactively eliminate the claims of
thoge plaintiffa whose right to bring suit not only
vested, but also was cxervised.” Because the court
found applicition of the act uncomstitutional, it
applicd R.C, 21307.9%AX3IXb) which states that “in
the event # court finds dhe retroactive application of
the sct unconstifutional, ‘the court shall dstermine
whether the plaintiff has failed to provide snfficient
evidence to support the plaintiffs cavse of sction or
the right to relief under the Iaw that is in effect priox
to the effoctive date of this section’ * I the
plaintiff does not meet the prior standard, the coust
should administratively dismiss the claims. See R.C.
2307.93(A)(3¥c).

FN4, The Asbertos Cases coutt explamed
the common law standard as follows:

“Ma Ohio the asbestos-related ploural
thickening or pleural plaque, which is an
alteration to the lining of the Jung,

constibrtes physical barm, and as such
satisfies {he injury requirement for a cause
of action for negligent failore 0 wam or
for a strict products Hability claim, even if
no other harm is cawsed by asbestos.
Yerbryke v, Owens-Corning Fiberglas
Corp. (1992), 84 Ohio App3d 388, 616
NE2M 1162. The Verbryke court noted
that ‘even if Robert Verbryke's diseasc is
asympiomatic it does not nccessarily mesn
ho.i,? unharmed m ﬂu-. semac aftlw

supta, at395 6!6NE2dat1167 "
Id, at 364,

“§ {§ 24} I Thorton v. A-Best Froducts,
Cuyshoga Ccr, Nos. CV-99-395724,
CV-99-386916, CV-01-450637, CV.95.293526,

CV-95-29588-072, © CV-95-296215,
CV-03-499468,  CV-95293312:002,
CV-00-420647,  CV-02:482141, fhe  comt

concleded that applying H.B, 292 to the plaintiffs'
case would be uncosstifntionally rétroastive. The
court determined that HLB, 292 is subsmantive, as
opposed to remedial, legislition: *[Tlhe Acts
tmposition of new, higher medical standards for
agbestos-related clabms is a substantive alteration of
existing Ohio law which will have the effect of
metrosctively eliminating the claims of plaintiffs
whose rights to bring suit previously vested,” While
the court concluded that applying ¥L.B. 292 to the
plaintiffe’ cage would e wnconstitutionally
retroactive, it did not declare the Jogislation itself
uncqistitutional. The court found that the
legislation cannot be unconstitiificually retroactive
because R.C.  2307.93(A)(3Kw) precludes  its
application if to do so would violste Section 28,
Article I of the Ohio Constitution.

*8 {Y 1} The court iejected the defendants'
argument that the Act did not create a new stindard
for asbestos-relabed claims.similar to the argument
appellees raise in the case sub judice:

*8 “Under R.C, 2305.10, Defendants argue it was
the law of Ohio that an asbestos persomal injury
cleim does not acermic until the plaintiff has
developed an agbestos-related bodily injury and hag
been told by “competent medical authority’ that his
infury was caused by his eiposwe to susbestos,
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However, in 1982 the legislatine did not define the
terms ‘competent medical suthority’ and ‘injury’
in R.C. 2305.10, Defendants argue that the Act does
not changs the requirements for the accrual of an
agbestos-related injury. Rather, the Act establishes
minimim medicdl requircroents and prima facie
provisions to provide definitions and substantive
standards for the provisions inchuded by the
legislatore in R.C. 2305.10.”

*3 In yejects

c@gth&det‘end ' arg
noted that HLB, 292 requires th.c dtagnosm of a®
competent medical authority® and provides a
specific definition of that phrase. “In contrast, R.C.
2305.10 does uwot define ‘competent medicel
apthority,’ In the absence of a statutory definition,
that meaning is supplicd by common wsage and
common law.," The court noted that no definition
cxists in the case law and thus, H.B. 292 requires
medical experts “lo ‘jump additional hurdles'
before thiey are permnitted to wiatk into court.”

*§ {f 26} In the case at bar, spplyivg R.C.
Chapter 2307 to appeliants’ cause of action would
retnovo their potentially viable, common law cause
of action by imposing a new, more difficult
statutory standard upon their sbility to mainfain (he
asbegtos-related olaims. The stathte reimires a
plaintiff fling certain asbestos-related claims to
present “competent micdical authority™ to establish a
prima facie case. The statate specifically defines
competent medical authority” and places limits on
who qualifies as “corapetent medical authority.”
Proviously, ne Ohio court had placed such
trestrictions on what comstituted competent medical
suthority. Instead, coufts generally eccepted
medical anthority that complied with the Rules of
Bvidence. This represents 2 change in the law, not
simply a change in procedurs or in the remedy
provided. Therefore, the change is substantive and
applying R.C. Chapter 2307 to eppellants'
agbestos-related claims would be uncoustitwtional.
The legislation crestes 2 new ctandard for
maintaining an asbestos clalm that wae pending
before the legislation's effective date and prohibits
appellants from meintaining this cause of action
unless they comply with the new skitutory
fequirements, Because these requirements represent

a substantive change in the Jaw, they are not roere
reinedis] requirements, Instead, they are substantive
changes md may not be constitutionally applied
retroactively, However, becanse the legmlahnn
contains a savings provision, the legislation itself is
not uncongtiintional. Thus, we conclude that
applying HLB. 292 to appellamts ssbestos-related
claims would be an wnconstitutionally retrosctive
epplication.

*9 {1 27} We dlsagree with appellecs asgertion

s:mply "cIanﬁed" the law urding
asbestos-related liigation and R.C. 2305 1¢. Tn
Nationwide Mut. Ins. Co. v. Kidwell (1996), 117
Ohio App.3d 633, 642-643, 691 N.B.2d 309, we
ohserved that the Gene:al Asseibly has the
authority to claxify its prior acts. See Martin w.
Martin (1993), 66 Chio St.'.’.d 110, 609 NE.2d 537,
fa. 2; Okio Hosp. Assn. v, Ohio Dept. of Human
Serv, {1991), 62 Chio 5.3d 97, 579 N.E.2d 695, fin.
4; State v, Jolmson (1986), 23 ‘Ohio 5t3d 127, 131,
401 N.B2d 1138; Hearing v. Wyliz (1962), 173
Ohio St. 221, 224, 180 N.E.2d 921. We explained:

*9 *"When ihc Ohxo General Asserubly clarifies a
prior Act, there i3 0o question of rétroactivity, If,
however, the clarfication substantially alters
sobstantive rights, any attemipt to make the
clarification spply retroactively violates' Section 28,
Anticle If, Ohio Constitution, In Hearing [v. Wylie
{1962), 173 Ohio St 221, 224, 180 N,E.?.d 921],
the coutt wrote as follows:

*$ ‘Appellec has argued that the cliange made by
the General Assembly in Section 4123.01, Revised
Code, was mot an sinendment but was mercly a
clarification of what the General Assembly had
always considered the law to be, There is, thereforo,
pccordiig  to  appellee, no  question of
refroactiveness so far as the application of the
emendment to this action is concerned,

*0 With this conmicnfion we cannot agres, The
General Assembly was aware of the declstons of
this conrt interpreting the word, “injury " Those
interpretations defined substantive rights given to
the injured workmen fo bo compensated for their
injurics, Thoge substantive rights wers substantially
altered by the General Assembly when it amended
the definition of “injury.” To attempt to make that
substantive change applicable to actions pending at
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the time of the change is clearly im attempt to make
the amendment apply retroactively and is ths
violative of Section 28, Article II, Constitution of
Ohio! (Bmplissis added.) Fd, 173 Ohio St at 224,
19 0.0.2d at 43-44, 180 N.E.2d at 923."

*9 Nationwide Mut. Ins. Co. v. Kidwell (1996), 117
Ohio App.3d 633, 642-643, 691 N.B.2d 309.

*9 {4 28} In the case sub judice, FLD, 292 does
not s:mply “clmfy" pnor ‘lcgulanon Raﬂmr, HB.

the legal rcqun-emmts ﬂm fihng an asbcstea«rela!ed
claim. Before the legisiation, a plaintiff was not
required to set forth a piima-facie cise. To the
extont the legislation attempts to chatige the
definition of “competent medical anthority™ in R.C,
2305.10, it is unconstitutional retroactive legislation
when applied to cases pending befur the effective
date. Before the legislidon's effeclive date, ©
cornpetent medical anthority” did not have the sume
siringent reqiirendents that the legwlat:on improses,
Tostead, whether a plaintiff presented “commeteént
medxcal anthority” generally was determined by
examining the rules of evidence. By purparting to
change the defiiiion of ‘“coinpetent niedical
authorify® a8 used in RC. 2305107 the
legislation effects a substantive change in the
meaning of that phrase,

FN5. We also question whether H.B, 292’
definition of “competent medical authority”

applies to R.C. 2305.10. The definition
iteelf states that “competent medical
authority” means a medical doctor who is
providing a diagnosis for purposes of
establishing a prima facie case under R.C.
2307.92; it does not state that it meens &
medical doctor who i3 providing =
diagnosis for purposes of determining
whether a claim acorued under R.C.
2305.10.

*10 {{ 20} Consequently, we conclude that HLB.
292 cannot constitutionally be retroactively applied
to appsllants’ asbestos-related claims. We therefore
remand the case to the trial coutt g0 that it can
evaluate appellants’ cause of action under Ohio

comomon law.

*10 { 30} Accordingly, we hercby sustain
appéliants’ first assignment of error, reverse the trial
court's judgment and reniand the matter for further
pmceedmgn Our disposition of appellants’ first

-of emor rendem thefr remaining
assignments of eror moot and we will nat address
thigmn, See App. R, 12(A)1X¢c).

*10 J'UDGMEHT REVBRSED AND CAUSE
OONSIS'I:ENT WHHTHISOPMON’

JUDGMENT ENTRY

*10 It is ordered that the judgment be veversed and
the sttt remended for Ffuther proceedings
congisten! with this opinion. Appellant shall recover
of appellees costs herein taxed.

*10 The Coirt finds there were reasonable grourids
for this appeal.

- w10 It is ordered that » special mandate izaue out of

this Court directing the Lawrence Couniy Common
Pleas Court to carty this judgment inte excoution.

*10 A certified copy of this entry shall constitute
that misndate pursusnt to Rule 27 of the Rules of
Appellate Procedire,

HARSHA, P.J.: Concuts in Judgment Only,
ABELE, J. & McFARLAND, I: Contwr in
Judgment & Opinion.
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Wilson v. AC&S, Inc,Olio App. 12 Dist,2006.
Court of Appeals of Ohio, Twelfth District, Butler
~ County.
WILSON, Appelles,
V. .
AC&S, INC., et al,, Appellants.

92k4s k. Fudicial Authority and Duty in
Gerieral. Most Cited Cages
The decision a5 to whether or not a stahite is
constitutional presents a question. of law,

[2] Appeal sd Ervor 30 €5893(1)

No: CA2006-03-056.
No. CA2006-03-056.
Decided Dec. 18, 2006,

Background: Wife, individually and as perdonal
representative of husband's estats, brought ashestos
personal injury end wrongful death claims agdinst

companies engiged in  mining, processing,

mamufacturing, or selling, or distributing asbestos or
ashestos-containing products or machinery, alleging
hustand's CXTIOSTIS te ashedtos or
ashestos-containiiig products or machitiery in his
work at steel plant had cansed his hung disease and
dther ailmwnts, The Court of Coxannon Pleas, Butler
“Coumty, No. CVZ001-12-3029, rided thiat statufes
uddiessiiig asbestos Niability claims could be applied
retroactively to wife's action. Wife appealed.

Holding: The Courl of Appeals, Young, J., held
that statmtes addressing prima fecie showing of
asbestos  linbility were remédial, and thms,
retronctive application of statutes did not viclate
state constitutiona]l provision generally prohibiting
retioactive laws,

Reversed and remandzd.
f1] Constitutional Law 92 €45

92 Constitutiopal Law
9211 Construction, Operation, and Enforcement
of Constitfional Peovisions
92k44 Determinstion of Constimtional

Questiona

® 2007 Thomzen/West. No Claim ta Oxig. U.S. Govt. Works.

30 Appeal ahd Exror -
30XV Review
30XVI(F} Trial De Novo
30k892 Tiial De Novo
30k893 Cases Tyieble in Appellate
Court
I0kR93(1) k. In Genersl, Most
Cited Cages ’
Questions of law nre reviewed de mnovo,
independeatly, and without deference to the iral
court's decision.

{3} Constitutional Law 92 €=4§(1)

92 Congtitutionil Law
9211 Construction, Operation, and Enforcememt
of Constitational Provisions
92kd44 Determination of
fofis
92k48 Presumptions ard Construction in
Favor of Constitutionality _
92k4%(1) k. In General, Mogt Cited

Constitutional

Ca
Ohio statuies emjoy a strong presumption of
[4] Constitiitional Law 92 €=248(1}

92 Constitutional Law
92IL Consttuction, Operation, snd Enforcement
of Constititional Provisions _
92k4d  Determiination of Constitutional
Questions
92k48 Presumptions end Construction in
Favor of Constitutionality
92K48(1) k. In General Most Cited
Cases
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Coustltutional Law 92 €=48(3)
92 Constitwiional Loaw
921 Construction, Opeération, and Prforcement
of Constitutional Provisions
02kA4 Dretermination of Constitutional
Questions
92148 Presumaptions and Construction in
Fuvor of Constitutionality .
92k48(3) k. Doubtful  Cages;

Construction to Avoid Donbt, Most Cited Cases

7] Constitutionaf Law 92 €=92

02 Constitntional Law
92V1 Vested Righty
92k92 k. Constitutionzl Guarantiss in
General, Most Cited Cages

Constitutional Law 92 €186

92 Constitutional Law
92VIH Retragpective and Ex Post Facto Laws

AT enactment of the General Assembly s presumed 92K185 k. Counstitutional Profilbiions

to be constitutional, and beéfore a court may declare
it unconstitutional, it wmst appear beyond a
reasonable doubt that the legislation mnd
constitutiohal provisions are clearly incorpatible.

[5] Constitutional Law 92 €=48(1)

92 Constitutionial Law
92Y Camstruction, Operation, and Enforcement
of Constitational Provisiois
9244  Determitiation of Constitntional
Questions
92%48 Presumplions asd Consttuction in
TFavor of Constitutionality
92k48(1) k. In General Most Cited
Casos ’
A reguiarly enacted statute of Qhio is presumed to
be constitational and i3 therefors cnfitled fo the
benefit of overy presumption in fivor of ifs
constitutionality.

[6] Conatitutional Law 92 €248(1)

92 Constitutional Law
9251 Construction, Operdtion, and Eunforcement
of Constitutional Provisions
92k44 Determuination of  Copstitutional
Questions
92k48 Presumptions and Conmstruction in
Favor of Canstitutionality
92k48(1) kL In General, Most Cited
Cages
The presumption of validity of a legislative
enactment canmot be overcome unless it appears
that there is a clear conflict between the legislation
in question end some particular provision or
provisions of the Constitution.

General. Most Cited Cages

The Ohio Constitation gemerally prohdbits the
Geiwral Asdcmbly fiom passing retroactive laws
and protects vested righis fiom mew legialative
éncrodchmeiits. Const. Art. 2,-§ 28,

{81 Comstitutional Law 92 €188

92 Constitutional Law

92VII Retrospeciive and Bx Post Facto Laws

92187 Naturo of Retiospective Laws
02k188 k. In General, Most Cited Cases

The Retroactivity Clause of the Ohio Constitutiorn
nullifiés those new laws fhiat reach bick and creats:
nigw burdens, new duties, new obligations, or new
lisbilities not existing at fhe tfime the statuts
becomes effective. Const. Axt. 2, § 28,

[9] Constitutional Law 92 €186

92 Constitntional Law
92VHI Retrospective and Bx Post Facto Laws
92k186 Kk Constitutional Prohibitions in
General. Most Cited Cases

Coustitutional Law 92 €188

92 Constitational Eaw
92ZVIII Reirospective and Ex Post Fecto Laws
52%187 Nature of Retrospective Laws
92k138 k. In General, Mozt Cited Cases
Retroactivity of laws iteelf is not always forbidden
by the Ohie Constitution, and slthough the language
of the Dhio Constitution pravides that the General
Asseribly “shall have no power to pass réttoactive
laws," there is & cmeial distinction between statntes
that merely apply retroactively or retrospectively,
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and those that do so in a manner that offends the
Ohio Constitmtion. Const. Art. 2, § 28.

{10] Constitutional Law 92 €188

92 Constitutional Law
92VIII Retrospective and Bx Post Facto Laws
92k187 Naturs of Retrospective Laws
92k188 k. In General, Most Cited Cases
A “retroactive law,” within meaning of Ohio
conslitutional  provision genéraily  prohibiting

1o aghestos was substantinl contributing factor to the
medical condition, would be applicd retroactively,
ad oloment for determinimg whether stabitcs were
unconstitotionally retroactive. Conast. Art. 2, § 28;
RE 88 2307.91, 2307.92(B, C, D), 2307.93(AX1,
2,3).

General Assembly expressly intended that statutos,
requiring a plaintiff bringing asbestos liability claim
to make prime facis ehowing that the exposed
person hos physicel impairment remilting from a

retroactive laws, is a ldw made to affect aots or facts
occursing, or rights gccming, before it came into
force, Const. Art. 2, § 28.

[11] Constitutlonal Law 92 €183

92 Constitutiona! Law .

92VII] Retrospective and Ex Poat Facto Laws

92k187 Natire of Retrospective Laws
921188 k. Iin General. Most Cited Cases

The test for unconsfiftutional rétroactivity requires
the court first to determine whether the Genersl
Assembly expressly intended tho statuie to spply
retronstively, and if so, the court movea ot o the
question of whether the dtamte is substantive,
rendering it unconstitationdlly yetroactive,
opposed  to  merely romedial, rendering it
constitutichally retroactive, Const. Art. 2, § 28,

[12] Constitutional Law 92 €190

92 Constitutional Law
92VIN! Retrospective and Bx Post Facto Laws
92ki90 k, Retroactive Opération as to Rights
and Obligations. Most Cited Cases

Produicts Liability 3134 €2

313A Products Lisbility
313A1 Scope in General
313AY(A) Producis in General

313AK2 k., Constitwtional and Statutory
Provisions. Most Cited Cases
General Assembly expressly intended that statutes,
requiring & plaintiff bringing asbestos liability claim
to make primz facie showing that the exposed
person has physical impairment resulting from. a
medical condition and that such person's exposure

medical condition and that such perzon’s expoanre
to asbestos was substantial contributing factdr {o the
medical condition, would be applied retrosctively,
as element for determining. whether sfatutes were
uncondtitutiohally retroactive. Const. Art. 2, § 28;
R.C. §§ 230791, 2307.92(B, C, D), 2307.93(A)(1,
2, 3).

[13] Coensiitutiona) Law 92 €190

92 Coristitntional Law
92VIIl Retrospective and Bx Post Fasto Laws

92k190 k. Reiroactive Opcration as to nghts
and Obligetions. Most Cited Cases
A retroactive siatits s “substaitive,” and thmforc
unconstitutionelly retroactive, if it impaits vested
rights, affects an accrmed substantive right, or
fmposes new or additionsl burdens, dnties,
obligations, or liabilities as to a past transaction.
Const. Art, 2, § 28,

[14] Constituifonal Law 92 €186

92 Constitittional Law
92VII Retrospective and B Post Facto Laws

92k186 k. Comstititional Prohibitions in
General, Most Cited Cases
One of the primary purposcs of the Retroactivity
Clause in the Ohip Constitution, which gemerally
prohibits retroaclive laws, is o prevent the
legislatire from invading or interfering with the
vested rights of individuals. Const. Art. 2, § 28.

[15] Constitutional Law 52 €=150
52 Constitutional Law

92VIH Retrospective and Bx Post Facta Laws
92k190 k. Retroactive Opceration as to Rights
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and Obligations. Most Cited Cases

A “vested right” which is protected by
Reircactivity Clause of Ohio Comstitution, which
clause generally prohibits rétronctive laws, may be

92V1 Vested Rights
92k92 Lk Constititional Guaranties in
General. Most Cited Cases

created by common law or statute and is gencrally Constitutional Law 92 €=277(1)
understood to be the power to lawfully do certsin
uctiony or possces ceftain things; in essence, it is a 92 Constitutional Law
propesty tight. Const, Art, 2, § 28. 92X11 Due Process of Law
92277  Property and  Righis  Therein

[16] Comastitutional Law 92 €190 Protected

) 92k277(1} k In Goneral. Maost Cited Casas
92 Congtitational Law ~ ¥

92VIII Retrospective and Ex Post Facto Laws

92190 k. Retroactive Operation as to Rights
and Obligations. Most Cited Cases
“Vested right,” which is protected by Retroactivity
Clause of Ohio Constitution, which clause generaily
prohibits tefeoactive laws, is one which it is proper
‘For the state to recognize and protect, and which an
individual cannot be deprived of arbitracily without
injustice, or without his or her consent. Const, Axt,
2, § 28.

[17] Constitutlonal Law 92 €190

52 Constitutional Law
92VINI Retrospective and Ex Post Facto Laws

92k190 k. Retroactive Opertion 23 fo Rights

and Obligations, Most Cited Cases

A right cannot be considered a “vested right,” as

would be protecied by Retronctivity Clauso of Olilo

Constitution, which clause generally pruhfhns

retroactive laws, usless it amouats to

more than a mere expectation of futare benefit or

interest founded upon an anticipated continimnce of

existing laws. Const, Art. 2, § 28,

{18] Constitutional Law 92 €105

92 Constitational Law
92VI Vested Riphts
92k105 Lk Rights of Action and Defenses.
Most Cited Cases
Aifter a canse of action has accrued, it cannot be
taken away ot diminished by legislative action.

(19] Constitutional Law 92 €92
92 Constitutional Law

ﬂwmlesofthecomonlaw,asguld&cofconduct,
and they may be added to ot repealed by legislative
authority,

[20] Constitational Law 92 €199

92 Constlintionaf Law _
92VIII Retrospective and Bx Post Facto Laws

92k190 k. Retroactive Operation a3 to Rights
and Obligations, Most Cited Cases
When fhe Ohio Suprems Court interprets a key
word or phrase in a statute, thoss interpretations
define substantive rights given to persons who are
affectod by the siatute, and if those subsiantive
rights are substantially altered by the CGeneral
Asyembly when it amends the definition of that key
wordorphme,thenﬂ:.emnmdﬁmntmnthe
made to apply retroactively to aay action pending at
the time of the change, sivice such a refroactive
application of a substantive provision would violate
the Retroactivity Clause of the Ohio Constitution,
Const. Art, 2, § 28,

121] Congtitutlonal Law 92 €190

92 Constitutlonal Law
92V Retrospeciive and Fx Past Pacto Lawy
92k190 k, Retroactive Operation es to Righits
and Obligations, Most Cited Chges

Products Liability 313A €=2

313A Products Lisbility
313Af Scope in General
313AKA) Products in Geperal
313Ak2 k. Constitlutional and Statutory
Provigions. Most Citod Casea

© 2007 Thomson/West, No Claim to Orig. U.S. Govt. Works,
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Statute defining “substantial coniributing factor,”
for purposes of making prima facie showing, in
ashestoa linbility cage, that expasurs to asbestos was
substantial contributing factor to thé exposed
person's medical condition, did not anbstanual]y
alter Ohio Suprems Courfs interpretation o

substantial factor,” which interpretition adopted the
definition of “substantial factor” in the Restatement
(Second) of Torts, and thus, retroactive application
of the siatate, to actions pending when stutute
became  effective, did not  vickile general

authority determined with a reasonsble depres of
medieal certainty that without the asbestos
exposures the physical impairment of the exposed
person would not have occurred, was remedial or -
pmoedural rather than substantive, and thus,
reiroactive application of statute, to actions pending
on date the statute became effective, did ot viglate
Ohio  Constitution's  general  prohibition of
retroactive  lawa; befors enactinent of statute,
neither General Assembly nor Ohio Suprems Court
had defined “competent medical authority,” Comst.

constitutional prohibition of retroactive lawy. Conat.
Art. 2, § 28; R.C. §§ 2307.91(FF)(1), 2307.92(B, C
D), 2307 93(A){1 2, 3); Restaterment (Steond) of
Toris § 431 emt. a.

Statute dofining aubstannal contribufing faclm,"
for purposes of making prima facie showing, in

asbestos liability case, that exposure to ashestas was
sobstantial confributing faotor to the exposed
person’s medical condition, did not substanﬁally
alter Ohio Supreme Courls imterpreiation of “

substantial factor,” which mtcrprctaﬁon adopted the

definition of “substantial factor” in the Restatement

(Second) of Torts, and thus, retfoactive application
of the statute, to actions peading when stitite
becamie  effctive, did not violats gemsral
constitutional prohibition of retronctive laws. Const.
Art. 2, § 28; R.C. §§ 2307.91{(FF)(1), 2307.92(B, C,
D), 2307.93(A)1, 2, 3); Restatement (Second) of
Torts § 431 cmt. a.

[22] Ceustitutionsl Law 92 €191

92 Constitutiona] Law
92VHI Retvospective and Ex Post Facto Laws
92x191 k. Lawa Relating to Remedics. Most
Cited Cases

Products Liability 3134 €=2

313A Products Liability
313AY Scope in General
F13ALA) Products in General

313AK2 k. Conglitutions]l end Statutery
Provigions, Most Cited Cages
Statute defining “competent medical aufhority," for
purposes of making prima facic showing, in
ashestos liability case, that a competent medical

Att, 2, § 28; R.C. §§ 2305.10, 2307.91(Z), (FF}(2),
2307.99(B, C, D), 2307.93(A)(1, 2, 3).

‘Statte defining “competont medical awfhority,” for
paiposes of raking prima facie showing, in
asbestos Liability case, that a competént medical
authority deteimined with a reasonnble degree of
medical cerfuinty that without the asbestos
exposures the physical impairment of the exposed
person wonld not have occurred, was reémedial or
pmceaﬁual rather than subxtnnﬁve, pad thus,
retronctive application of statute, to actions pending
on date the statins becanie effective, did not violate
Oliio  Constiution's general prohibition of
fetrouctive laws; before ensctment of statube,
neithier General Assémbly nor Ohio Supreme Court
had defined “cotnpetenit medicdl authority.” Const,
Att. 2, § 28; R.C. §8 2305.10, 2307.9K(2), (BFY2),
23079X%B, C, D), 2307.93(AX1, 2,3),

[23] Constitutional Law 92 €=190

92 Coenstitutional Law
92VII Retrespective and Bx Post Facio Laws
92k190 k. Retroactive Oporation ag to Rights
and Obligations, Most Cited Cases

Products Liability 313A €2

3134 Products Liability
313Al1 Scope in General
313AI(A) Products in General
313A%2 k. Coustitational and Statutocy

Provisions, Most Cited Casés :
Statuie imposing “but for” requirement, to establish

prima facie case of asbestos linbility, dat a

competent medical authority determined with a

reasonable degree of medical ceitainty that without
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the asbestos exposure the physical impamment of
the exposed person would not have occurred, was
consistent with state’s long-standing definition of “
proximate canse” and with Ohio Supreme Courts

Distinctions

272k384 k. Continuons Sequence; Chain
of Events. Most Cited Cases
The “proximate cause™ of an event i3 that which in

interpretation  of “substantial factor,” which 8 natugal and continuons sequence, wibroken by any
interpretation adopted the definition of “substantial new, independent cause, produces that eveit and
factor” in Restatement (Secend) of Torts, which without which that event would not hive occurred,
definition  incorporated  “cause,” and  thus, _

retroactive spplication of statute, to actions pending [25] Constitutional Law 92 €190

when statute became offective, did not violate

general  comstititional prokifbition of refroactive 92 Constitutiondl Law 7

laws. Const. Art. 2, § 28; RC. §§ Z30791(FF)2), @ 92VHI Refrospective and Ex Post Facfo Laws |

2307.92(B, C, D), 2307.93(A)1, 2, 3); Restatement
(Second) of Torts § 431 cnt. a.

Statute imposing “but for” requireroent, to establish
prima facie case of asbestos linbility, that =
competent medical authority determined with &
reasonable degree of medical certainty that without
the asbestos exposure the physical impairment of
the exposed person would not have octurred, was
consistent with states long-standing definition of “
proximate cause” and with Ohio Supreme Court's
interpretafion of “substantial  factor,” which
interpretation adepted the definition of “sibstantial
factor” in Reststement (Second) of Torts, which
definition Incorporated  “cause,” and  thus,
retroactive application of statite, to aclions pending
when statute became effective, did not violate
general constitutional prohibition of retroactive
laws. Const. Azt 2, § 28; R.C. §§ 2307.01(FF)(2),
2307.92(B, C, D), 2307.93(AX]1, 2, 3); Reatatement
(Second) of Torts § 431 cnit, a.

[24] Negilgence 272 €379

272 Negligence
272X Proximate Cause
272k374  Requisites,  Definitions  and
Distinctions
272x379 k. *Bui-For® Causation; Aot
Without Which Bvent Would Not Have Oceurred.
Most Cited Cases

Negligence 272 €384

272 Negligence
272X Proximate Cause

272k374  Reqpisites, Definitions  and

92190 k. Retroactive Operation as to Rights
and Obligations. Most Cited Cages

Products Lisbility 3134 €2

313A Products Liability
313AlI Scope in Genzral
313AI{A) Products in General

313Ak2 k. Constititional and Stamatory
Provisions. Most Cited Cases
Statute requiring prima facie showing, in ashestos
Hability case brought by smoker or in wrongful
dreath case based on asbestos exposure, cither of
substantial occupational exposire fo asbestos or of
eiposure equal to “25 fiber per cc years,” did not
displace any statute or Ohio Supréme Court case
law, and thus, retronctive application of stetute, fo

actions pending when slatnte became effective, did

itot violate general comgtitutional prohibition of
retroactive laws. Const. Art. 2, § 28; RC. §§
230791(GG),  BUTRC, . DD,
2307.93(AX1, 2, 3).

Statinte requiring prima facie showing, in asbéstos
linbility case brought by smokeér of in wrongful
death case based on asbestos exposure, either of
substantial ocoypational exposure to asbestos or of
exposure equal to “25 fiber per cc years,” did not
displace any statote or Ohio Sopreme Couwrt case
law, and thus, retroactive application of stafute, to
actions pending when statute became effective, did
not violate general constitutional prohibition of

~ mirouctive laws. Comst. Art. 2, § 28; R.C. §§
2307.91(GG), 2307.92(CX1(e),  (D)(Xe),
2307.93(AX1, 2, 3).
[26] Constitutional Law 92 €191
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92 Canstitational Law
92VIII Retrospective and Ex Post Facto Laws

92k191 k Laws Relating to Remedies. Most

Cited Cases

A tetroactive statute is “remedial,” and therefore

does not violate general constitational prohibition

of retroactive laws, if it is one that affects only the

remedy provided; this includes laws that mercly

gibstitute a new or more eppropriate rerasdy for the

enforcement of an oxisting right. Const, Art. 2, § 28,

Constilmtion's general probibition of retrosetive
laws; statuter clarified the meaning of ambipuous
phrages like “bodily injury caused by expostre to
asbestos” and “corgpetent medical authotity,” and
stich amblguitics hed resulted in extraordinary
volume of cases that had strainéd state's courts and
had diseatenied to overwhelm the judicial system.
Const. At 2, § 28 RC §§ 2305.10BXS),
2307.91(B), 2307.92(B, C, D), 2307.93(AX(1,2,3).

[27] Constitational Law 92 €==191

92 Conslitutional Law
92VITI Retrospective and Ex Post Facto Laws

97Kk191 k. Laws Relating to Remedies. Moat

Cited Cases

A ‘“vemedial” stafute, which can be apphed

retroactively without violating genexal

constitutional prohibition of retroactive Iaws, is one

that merely affects the methods and procedure by

which rights are recopnized, protected and

. enforced, not the rights themselves, Const. Art. 2, §

28.

[28] Constitutional Law 92 €151

52 Constituiional Law
52V Retrospective and Ex Post Pacto Laws
92k191 k. Laws Relating to Remedies. Most
Cited Cases

Praducts Liahility 3134 €2

313A Products Liability
313AI Scope in Gencral :
313AK(A) Products in Genera
313Ak2 k. Constitutional and Statubory
Provisions. Most Cited Cases
Statutes requiring a plaintiff bringing esbestos
Lability cleins to make prima facie showing that the
exposed person has physical impainment resnlting
from a medica]l condition and that sich petécn's
exposwre to asbestos was substantial contribufing
factor to the medical condition were *temedial”
rather than substantive, and thus, wefroactive
application of the statutes io actions pending on
date the statmtes became effective, as was expressly
intended by General Assembly, did not violite Ohio

Statutes requiring a plainfiff bringing asbestos
tiability clzim to make prims facio showitig -that the
exposed pesson has physical iimpatrment rénilting
fromt 2 medical condifion and thet cuch perscn’s
exposure 1o asbestos was substantial contributing
factor to the medical condifion were “remedial”
rather than substantive, and thms, rofroactive
application of fthe statutes to actions pending on
date the statutes became effective, as was expresaly
intended by General Assembly, did not violate Ohio
Constifution’s general prohibition of reteactive
laws; statates clarified the mizaning of enibiguous
plirases like “bodily injury caused by eqpioiure fo
asbestos” and “competent medical authioiity,” and
such ambiguities had resulfed in exitaordinery
volume of cases that had strained state’s courls and
fiad threatencd to overwhelm the judicial system.
Const Ad. 2, § 28; RC. §§ 2305.10(B)s},
2307.91(E), 2307.92(B, C, D), 2307.93(AX1, 2, 3).

[29] Constitutional Law 92 €193

92 Conslitutional Law
O2VIII Retrospective and Bx Post Facto Laws
92k 192 Cumative Acts
92k193 k. In General. Moat Cited Cases

Products Lisbility 3134 €2

313A Products Linbility
313A1 Scope in General
313AI(A) Products in General

313Ak2 k. Constitational and Statutory
Provisions. Most Cited Cases
Smatufes requiring a plaitiff bringing asbeatos
liability claim to make prima facie showing that {he
exposed person has physical impaitment resulting
from a wmedical condition and that such person's
exposure to asbestos was subsiauntial contributing
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factor to the medical condition were curafive, and
thus, retroactive application of the statufes to
actions pending on dite the statmtes became
effective did not violate Ohio Constitutien's general
prohbxtmn of retroactive laws; statutes clarifisd the
meaning of ambiguous phrases like "bud:ly injury
cansed by exposure to ashestos” end “competent
medical authority,” and such clarifications were
meant to address problem af averwhelming volume
of asbestos Nability cases filed by plaintiffs who
wete not sick, which casges compromised the ability

Punctions ,
S2A11(B) Judicial Powers and Functions
92k'70 Bncronchment on Legislature
92k70.3 Inquiry Imto Motive, Policy,
Wisdom, or Justice of Legislation
92k70.3(4) k. Wisdom. Most Cited
Cases
It is not 8 court’s function to pass judgment on the
wisdom of the legislation, for that is the task of the
legislative body which enacted the lopisiation.

of plaintiffs who were sick to reccive compensation.
Const. Ant. 2, § 28 RC. §f 2305.10(B)5),
2307.91(F), 2307.92(B, C, D}, 2307,93{A)(1,2, 3).

Statutez requiring & plmmﬁ“ bringing asbestos
{inbility claim to make prima facie shuwing that the
exposed pesson has physical linpairment - resulting
fiom a medical condition snd that such pefson's
cxposure to asbestos waz substantial contributing
factor to the medical condition were curafive, ahd
thus, retroactive application of the slatutes o
actions pending on date the siwtites hecame
effective did not vielats Chio Constitution's general
prohibition of retroactive laws; stafates clarified the
meaning of ambiguous pheases like “bodily injury
caused by exposure to asbestos” mmd “competent
medical authority,” and such clarifications were
meant to address problem of overwhelming velome
of asbestos liability cases filed by plaintiffs who
were not sick, which cases compromised the ability
of plaintiffs who were sick to receive cainpensation.
Const. Art. 2, § 28; RC. §§ 2305.10(B)(5),
2307.91(E), 2307.9X(B, C, D), 2307.93(AX1, 2, 3).

[30] Constitutional Law 92 €193

92 Constimtionel Law
02VII Retrospective and Bx Post Facto Eaws
92k192 Curative Acts
92k193 k, In General. Most Cited Coses
Retroactive curative laws do not vielate the general
constitutional prohibition of retroactive laws, Const,
Art. 2, § 28.

[31] Constitutional Law 92 €=270.3(4)

92 Constitutional Law
911 Distribution of Governmental Powers and

[32] Coustitutional Law 92 €=T03(3)

42 Constitational Law
. 921 Distribution of Qovernméntal Powers and
Functions
9211(B) Judicial Powers and Functions
92170 Bncroactimerit on Legislature
92k70.3 Inquiry Info Motive, Policy,
Wisdoin, ot JTustice of Legislation
92k70.3(3) k. Poliey. Most Cited
Cages
The Ohio General Assembly, and not the Sipreme
Court, is the proper body to resolve public policy
issues.

CIVIL APPEAL FROM BUTLER COUNTY
COURT OF COMMON PLBAS Case No.
CV2001.12.3029

Price Waicukstski & Riley, LI.C, William N,
Riley, and Christopher Moelle, for appelles.

Motley, Rice, L.L.C, Johm J. Mc¢Comnell, and
Vincent L, Greens, for appel]ee

Vorys, Sater, Seymonr & Pesse, LL.P., Richard D,
Schuster, and Nina I Webb-Lawton; Rosemary D.
Welsh, for eppeflants 3M Company, ~Oglelay
Norton Company, Certainteed Corporation, and
Union Carbids.

Oldham & Dowling and Reginald S. Xranier, for
appeltant CBS Corporation.

Baker & Hostetler LLP., Robin E, Haurvoy, and
Angela M. Hayden, dor appellants Uniroyal, Inc.,
and Georgin-Facific,

Galtagher Sharp, Kevin C. Alexanderson, Joha A.
Valenti, and Collcen Mountcastle, for appellant
Ingersoll-Rand Corporation,

Buckley King, LP.A,, and Jeffrey W, Riple, for
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eppellant Cleaver-Brooks.
Sutter, O'Comnell & Farchione Co., L.P.A,
Matthew C. O'Counell, and Douglas R. Simek, for
appellants Riley Stoker Corporation and Garfock
Sealing Technelogies, L.1.C.
McCarthy, Lebit, Crystal & Liffman, Co., LP.A,
and David A. Schaefer, for appellant Rapid
Aroerican Cotporation,
Jim Petro, Attorney Genéral, and Holly . Hunt,
Assistant Attorney General, for amicus curiae Ohio
Atiomsy Gexeral Jim Petro, _

rda, cWitt, , 10T
amicuis curiag Owens-Tlinois, Ing Price
Waicukauski & Riley, LLC., William N, Rilsy,
and Christopher Moeller, for uppallee Motlsy, Rics,
L.L.C., Yolm J. McConnell, and Vineend L, Greene,
for appcllec Vorys, Sater, Seymour & Feass, LLP,,
Richard D. Schuster, and Nina 1 Webb—l.awlnn,
Rogematy D, Welsh, for appellants 3M Company,
Oglcbay Norton Company, Certainiteed
Corporation, and Union Carbide.Oldbam &
Dowling and Reginald S. Kramer, for appellant
CBS CorporstionBaker & Hostetler LL.F.,, Robin
E. Harvey, and Angela M. Hayden, for appellamts
Uniroyal, Inc, wnd (eorgia-Pacific.Gallagher
Sharp, Kevin C. Alexanderson, John A. Valenti,
and  Colleen  Mowitcastle, for  appellint
Ingewsoll-Rand Corporation.Buckley King, LP.A,
and Jeffrey W. Rupls, for appsllant
Cleaver-Brooks.Sutter, O'Comnell & Farchione Co.,
LP.A., Matthew C. O'Congell, and Douglas R.
Simek, for appellants Riley Stoker Corporation and
Garlock Sealing Technologies, L.L.C.McCarthy,
Lebit, Crystal & Liffian, Co., L.P.A., and David A.
Schaefér, for appellant Rapid American
Corporation.Jim Petro, Attorney Geaeral, and Holly
1. Hunt, Assistant Attorney General, for amnicus
cuclae Ohio Attorney Gemeral Jim PetioBunda,
Stutz & DeWift, and Robert Bunda, for amicus
cutise Owens-Illinois, Inc, WILLIAM W. YOUNG,
Judge.

*1 {§ 1} This matter is before us on an appeal ™!
by mwmercvs appellants who sre challenging a
decisfon of the Butler Cowity Court of Common
Pleas' finding that the asbestos clain of
plaintiff-appellce, Bathara Wilson, mdividually and
as personal representative of the cstate of Chester
Wilson, is governed by the law as &t existed prior to

the effective date of 2004 Am.SubH.B. No, 292 (*
ILB. 292").

*1 {§ 2} From 1964 to his retirement in April
2000, Chester Wilson was employed by AK. Steel
Caorporation, formerly known a3 Amco Steel
Carporation, located in Bufler County, Ohdo, Mr.
Wilson worked in vationa jobs aroixd the plant,
including the position of firnace tender. On Augnst
4, 2000, Mr. Wilson, who was =&

-two-or-threc-pack-a-day smoker, was dingnosed

g CANGET

*1 {{ 3} On December 14, 2001, Mr. Wilson filed
a complaint egainst a nutiber of companies
(hercinafter “appellants® ™2) fhat bave been
cagaged in the mining, processing mamifacturing,
or sale, and distribntion of asbestos or
ashestos-containing products or machinery, Mr.
Wilson alleged that he had been exposed to
rsbestos  or  asbestos-confaining products or .
machiriery in his occupation and thet appellants
wexo responsible for his ling disease and relited

~ physical ailments ffom which ke suffered,

*1 {{ 4} On Aprl 15, 2003, My, Wilson died of
lung cancer. Thereafter, Mr. Wilson's wife, Barbara
Wilson, wassubsntmdasﬁmpartymmtumfor
the deccised Mr, Wilson.

*1 {9 5} On Scptember 2, 2004, HB, 292 went
into effect. The key provisions of HB. 292 are
codified in R.C. 230791 to 23(07.98. Aniong other
things, these provisions réquire a plaimtiff bringing
én asbestos ¢laim to make a prima facke showing
that the exposed petson has a physical impairment
msulting from = medical condition and that the
person's €x) to ashestos was o substantial
contributing . factar to the miedical condition. See
R.C. 2307.92(B) through (D) and 2307.93(A)(1).

*1 {4 6} In Maxch 2005, appellee filed a motion,
with several exhibits attached, seeking to caiablish
the prima facie showing required under HB. 292.
Appellanis flled & memorandum in opposition,
agserting that appellee's proffered evidence failed to
establish a sufficient prima facie showing to allow
her cage to proceed and requesting that appellee's
case be adininistratively dismissed,
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*1 {17} On August 30, 2005, the trial court held a
hearing on the parties' varions assertions regarding
appellee's asbestos claim. At the hearing, appellee
acknowledged that her evidence was insufficient to
establish the prima facie showing required omder
H.B. 292. Nevertheless, appelles argued that H.B.
292 should not apply to her asbestos claim because
applying the new law to hier claim would aniount fo
an uncomstitutional retroactive application of the
law.

*1 {f & 4, i 1 Fia]l ool
issued an order holding that the retroactive
application of H.B. 292 was substentive rather than
metely remedial i its efféct and therefore violates
Section 28, Atticle II of the Ohio Constitution.
" Consegaently, the trizl eourt announced its intention
to “adjudicate substantive issues in asbestos cases
filed before September 2, 2004 according ta the law
as it existed prior to [FLB. 202]'s enactment, and
[to} administratively dismiss, witiout prejudice, any
claim that fails to meet the requisite evidentiary
threghold.” The trial court jowrnalized its order on
March 7, 2006.

*2 {] 9} Appellants now appeal from the trial
cotits March 7, 2006 order ™* and assign the
following as ciror;

*3 {% 10} Assignment of Brror Ne. 1:

*2 {f 11} "“The tral court cired in interpreting
R.C. 2307.92 and concluding that the statute would
Yiolate the Ohio Constitution.”

*2 {§ 12} Appellants wrgve that the trial comrt
erted in concluding that zetrospectively applying
certain provisions in H.B. 292 to this case would
violate the ban on retroactive Jegisltation in Section
28, Axticle I of the Ohio Constitition. We agree
with this argument.

I
¥ {§ 13} OVERVIEW OF OHIOS

PERSONAL INJURY ASBESTOS
LITIGATION SYSTEM-PAST and PRESENT

A

*2 {§ 14) Ohio's Personal Injury Asbestos
Litigation Sysiem-Pre-H.B. 292

*2 {1 15} In 1980, the General Assembly
amended R.C. 2305.10 to state when a cause of
action for an asbestos-related personal fnjury arises
or accrues under Ohio law. 138 Ohio Laws, Part II,
3412, R.C. 2305.10(B)(5) now stetes:

causéd by exposure to agbestos accrics upon the
date on which the plaiif is informed by
compstent medical authority that the plaintiff has an
injury that i3 related to the exposiie, or upon the
date on which by the exercise of reasonable
diligence the plaintiff should have lmown that the
plainitiff bag an injury that i3 related to the exposure,
whichever dats occurs first.”

%2 {§ 17) Prior to September 2, 2004, the General
Asserbly had never defined the tems “bodily
injury caused by eiposure to asbestos” or
comipetent medical authority.” :

B
*2 {4 18) Ohio's Asbestos Litigation Crisis

*2 {§ 19} Asbestos claims have created a wvastly
increased amiount of litigation in the stete and
fodetal courts in this couvntry, which the United
States Sapreme Court has characteérized a8 “an
elephariting mass” of cases. HB. 292, Section 3(A);
Ortiz v. Fibreboard Corp. (1999), 527 U.8. B15,
821, 119 8.Ct. 2295, 144 L.EA.2d 715.

*2 {f 20} The extreoxdinary wvolume of
nopmalignant asbestos cases continues to sixain
federal and state courts. H.B. 192, Section 3(A).
Qver 600,000 people in the United States have filed
asbestos  claims for asbestos-refated personal
injutics thirough the end of 2000, and it is estimated
that there are currently mote than 200,000 active
asbestos cases in courts natioriwide.

*2 {{ 21} One report sugpests “that at best, only
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one-half of all claimants kave come forward and at
worst, only one-fifth have filed claims to daie.” Id.
Another study cstimates that $54 billion have
alteady been spent on asbestos litigation. Id.
Bstimatea of the total costs of all asbestos clainw
range from $200 fo 265 billion. 14,

%3 {§ 21) Befors 1998, Chio, Mississippi, New
York, West Virginia, and Texas accounted for nine
percentofall filings of asbestos clairns. However,
between 1998 and 2000 thcsc same !'ive ltatea

p 1n
result, Ohio has now hccome 8 haven fcr aubmos
claims and iz ons of the top five state~court verues
for asbestos filings. Id.

*3 {§ 23} There exe at least 35,000 esbestos
persomal-injury cases pending in Olio state courts.
d. If the 233 Ohio state-court general juxisdictional
judges started trying these asbestos cases today,
each wonld have to ty over 150 cases before
rotiting the current docket. H.B. 292, Seotion 3(A).
That figure conservatively compites o at least 150
trial weeks, or more than thres yoars per judge lo
retire the curient docket. Id,

*3 {f 24} *“The cuvent docket, However,
continues to increase at an exponential rate.” Id. For
ekample,:in 1999 thete were approximately 12,800
pending asbestos ceses in Cuyahoga County. Id
However, by the end of October 2003, there were
over 39,000 pending esbestos cases. Id
Approximately 200 new asbestos cases are filed in
Cuyahoga County every month, Id,

*3 {1 25} Asbestos personal-injury Htigation has
glready confributed to the bankmpicy of more than
70 companics nationwide, including nearly all
mennfacturers of eshestos textile and insulation
products, Id. “At least five Ohio-based companics
have been forced into bankmuptcy because of
mnending flood of asbestos cases brought by
claimants who are not sick.™ Id.

*3 { 26} The General Assembly has recogmized *
that the vest majority of Ohio asbestos claims are
filed by individuals who eallegs they have been
exposed to asbesics and who have some physical
gign of exposute fo asbestos, but whe do net suffer

fiom sn asbestos-related impairment” Id. Indeed,
89 percent of asbestos claims come from people
who do not have cancer, and 66 to 90 percent of
these noncancer claimants are aot sk, Id.
Furthermore, according to one study, 94 percent of
the 52,900 asbestos claima filed in the year 2000
involved claimants who are not sick, Id.

*3 (Y 27) Tragically, plaintiffs with asbestos
claims are yeceiving less than 43 ceats on every

_doflar awarded, and &5 por cemt of the

compengation paid, tiwg far, hias gone to claimanis
who are not sick. Jd.

c
*3 {128} Amended Substitute House Bill 292

*3 {{ 29} H.B. 292 was signed into law on June 3,
2004, and took éffect om Sepiember 2, 2004, The
key portions of the Yaw are codified in R.C. 2307.91
o 230798. The basic purposc of the law is to
resolve this stafe's agbestos-litigation crisis,

1
*3 {130} Legislative Intent in Enacting H.B. 292
*3 {{ 31} Sectien 3(B) of H.B. 292 states:

*3 {§ 32} “In emacting sections 230791 to -
230798 of the Revised Code, it is the intent of ihe
General Assembly to: (1) give priority o thoge
ashesfos claimiants who can demonstrate actual
physical herm or illness camsed by exposure to
ashostos; (2) fully preserve the tights of claimants
who were exposed o ashestos 0 pursue
tompensation  should those claimants  bécoine
impaired in the fature as a result of such exposure;
(3} enhauce the ability of the staie’s judicial syatems
and federal judicial systems to supéivise and contiol
hitigation amd  esbestosyelated  bankiuptcy
proceedings: and (4} comserve the acarce rosonrees
of the defendants to allow compensation of cancer
victims end others who zro physically impaired by
exposure to asbestos while scouring the right to
similar compensation for those who may suffer
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2

*4 {§ 33} RC. 2307.92: Prima Facie Showing of
Minimum Medical R equirements

*4 {q 34} R.C. 230792 cstablishes the minimum
medical requirements that a plaintiff with an
usbestos clain ronst meet in order to matntain the

4 {§ 37 “(a) A diagnosis by a compelent
medical ewthority that the cxposed person has
prifnary lumg cancer and that cxposure to asbestos is
a avbsiantial contributing factor te that cancer;

*4 {4 38} “(b) Bvidence that iz sufficient to
demonatrate that at Ieast ten years have clapsed
from the date of the exposed person’s first exposiire
to asbiestos until the dafe of dizgunosis of the
exposed person's primary long caacer, * * *

action and mquires the plaintiff to mako a prima
facie showing of those mnimum requirements. The
provisions of R.C. 2307.92 categorize asbestos
clifmants into thiee distinct categories: (1)
claimants wio are advancing an asbestoz claim
bated on “a nommalignant condition,” R.C.
“2307.92(B); (2) cimimanis who are advancing an
ashestos claim based wpon “hing cancer of @n
exposed son who is # smoker,” RC.
2307.92C)(1;; and (3) claimants wha are
advamcing an asbestos claim that is based upon ™a
wrongful desth * * * of an exposed person{.]” R.C.
2307.92(D)1).

*4 {q 35) The case sub judice involves a clatmant,
ie, appellant, who is acling as the personal
represenfative of her late husband, who was a
smoker. Appellant claims that heér lite husbaud's
Tang cancer was cansed by hig exposure to asbestos.
Appollant is also bringing a wrongful-death claim.
Therefore, appellant’s claims would be govemed by
R.C. 2307.92(C)1} xad (D)1), assuming that the
relevant provizions of H.B. 292 can be applied
retroastively to this case.

*4 {4 36) RC. 2307.92(C)(1) prohibits any
person fiom: bringing ox maintaining a fort action
alleging an asbestos claim based wpon hmg cancer
of an exposed person who ig a smoker, in the
ghsence of a prima facie showing, in the mammer
described in R.C. 2307.93(A), that the exposed
pexson has 2 physical impairment, that the physical
impairment is a resuit of 2 medical condition, and
that the person's oxposure fo  asbestos is . a
gpbstantial contributing  factor to the medical
condition. The prima facie shiowing nwst include all
of the following minimmm requirements:

*4 {439} *(c) Either of the following:

*4 {{ 40} (i) Evidence of the expostd persom's
gubstantial eccupational exposure to ashestos;

*4 {§ 41} “(i) Bvidence of tho exposed person's
exposuré to ashestos at least equal to 25 fiber per ce
a3 determined to a reasonable degree of

yeats
sclentifio probability * * %

%4 (§ 42} R.C. 2307.92D)1) requires a dimilar
prima facie showing to be made by a claimant who
is bringing or maintaining an asbestos claim that is
based upom a wrongful death.

3

*§ {§ 43} R.C. 230793: Filing of Prima Facle
Evidence

*4 {f 44} RC. 2307.93(A)(1) requires tho
plaiatiff in an ashestos action to file, within 30 dayx
after filing the complaint or other initial pleading, “
& written report and supporfing fest resalis
constituting priza-facie [sic] evidence of the
exposed person's physical impaioment that mests the
misimum  requirements  specified in [RC.
2307.92(B), (C), or (D) ], whichever 15 applicable.”
The defendant in the case has 120 days from the
date the specified type of prima facie evidence is
proffered to challenge the adequacy of that
evidence. R.C, 2307.93(A)(1).

*5 {{ 45} If the defendant in an asbestos action
challenges the adequacy of the prima facle evidence
of the exposed person’s physical impairment ag
provided in R.C, 2307.93(A)(1), the trial court,
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uaing the standard for resclving & miotion for
summary judgment, must determine whether the
proffered prima facie cvidence meets the mininmm
requiremncits specified in R.C. 2307.9XB), (C), or

(D). R.C. 2307.93(B).

*5 {1 46} If the trial court finds that the plaintiff
failed to make the yequisite prima facle showing, the
court mwst administratively dismiss the plaintiff's
claim withoat prejudice. R.C 2307.93(C). Any
plaintiff whose case bas been administratively

the court wwst adiinistratively dismiss the
plaiufiffs claim without prejudice, and with the
court retatning jurisdiction over the case. R.C.
2307.93(A)(3)(c). Any plaintiff whose case has
been administratively dismissed may move to
reinstate the case if the plaintiff provides sufficient
evidence to support the plaintiffs cause of action
pnder the taw that was in effect when the plaintiff's
cane of action drose. Id.

dismissed may move 1o reinstate his or hef caso if
the plaintiff makes & prima facie showing thit meels
the requirements of R.C. 2307.92(B), (C), o (D).
R.C. 2307.93(C).

*% (4 47} R.C. 2307.53(AX2) pro\adee that with
respect to any asbestos claim that is pending on the
effective date of tha statute, the plaintiff st file
the written teport and supportlp test resulie
described in R.C, 2307.93(A)(1) within 120 diys
following the efféctive date of the stitute. The tial
court, upon plaintiffs mation and fur good canse
shown, may extend the 120-day petiod in which the
wiltten report and supporting test results wiust be
filed.

4

*5 {§ 48} The “Savings Clauss” in RC
2307.93((3 (%)

*5 {f] 49} R.C. 2307.93(A)(3) contains a “savings
clause,” which provides that for any cause of action
ansmgbafomihseﬂ'emw date of this section; the
provisions et forth in R.C. 2307.92(B), (C), aud (D)
are to be applied unless the court finda that “[g]
subatantive right of a party to the case has been
impaired” and that “that fmprirment is otherwise in
violation of Section 28 of Article 1 of the Ohio
Constitution.” I the court makes both of those
findings, it must apply the law thet is in effect prior
to the effective date of R.C. 2307.93. Se¢ R.C.
2307.93(AX3)b).

*5 {4 50} If the court finds that the plaintiff has
failed to provide sufficient evidence to support his
or her couse of action wnder R.C. 2307.93(A)3)(b},

5
+5 (§.51) H.B. 292's Definition of Kep Phirases

*§ {7 52} HB. 292 defiues at least qae phrase ot
previously defined by either the Genttal Assembly
or the Ohio Suprene Court, namely, “‘competent
modical authority.”

*5 {{ 53} RC. 2307.91(Z) defines “competent
medical authority” a8 micaming a medical doctor
who is providing a diagaosis for purposes of
mnmmnngmﬁoicmdsnceofanexpmd
pemons phyaical |mpanmmt that meets the
requitements  specified in R.C. 230792, The
medical doctor foust also be a “board-certified
mumist, pulmonary  specialist,  oncelogist,

gist, or occupational medicine spocialist,”
RC. 2307.91(:5)(1), who “is ectually treating o has
treated the exposed peraon end liss or had a
dogtor-patient relationship with the person.” R.C.
2307.91(ZX2).

*6 {§ 54} Furthermore, as ihe basis for the
dirgniosis, the medical doctor must not have relied,
in whole ar in part, en the reports or opiniens of any
dostor, cliniz, laboratory, or tfestiig company that
performed an examination, test, or screening of the
claimant's wmedical condition (1) in violation of my
law, regulation, licensing requirement, or medical
code of practice of ths atate In which that
examination, test, or dcrecning was conducted; (2}
that was conducted witliout clearly establishing a -
doctor-patient relationship with the claimant or
miedical personne! involved in the exemination, test,
or screening process; or (3) that required the
claimant o agree to retain the legal serviees of the
law firm sponsoring the ecxemination, fest, or
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screening, R.C. 2307.91(Z)(3)(a) through (c).

*6 { 55} Additionally, the medical doctor must
not spend motre than 25 percent of his or her
professional practicc time in providing consulting
or expert services in connection with actual or
potentia] fort actions, and the medical doctor’s
medical group, professional corporation, clinic, or
other affiliated grovp must not cam more than 20
“percent of its revenues from providing those
gervices. R.C. 2307.91(Z){4).

OF R.C. 2307.91, 2307.92, and 2307.93

*5 {9 59} Appellants sssert that the trial court
erred in finding that the retroactive application of
several provisions of H.B. 292 to appellee’s
achestos claim violates the Ohio Constitntion. We
agree with appellants' argument.

A

*§ {1 56} “[Blodily injury caused by exposure fo
asbestos” iz defined, for purposes of R.C. 2305.10
and R.C, 230792 to 230795, as “physical
impairment of the exposed person, to which the
person’s exposure to ashestos is a  substantial
contelbuting  factor.” “Substantial contributing
factor,” in tum, i defined to mean that “[e]xposire
to ashestos i3 the predominate cause of the physical
jmipaioment alleged in the asbestos claimf]” and
that *“{s] competont medical authority has
determined with a reasonsble degree of maidical
costainty that without the asbestos cxpommes the
physical impairment of the exposed person would
not have ocomrred.” R.C. 2307.91(FFX1) and (2).

*6 {{ 57} Finelly, R.C. 2307.91(G){G) defines “
subgtontial occupational exposure to ashestos” as
meaning “employmeat for a cunmlative period of at
Ieast five years in an industry and an occupation in
which, for a substantial portion of 4 mormal work
year for that ccoupation, the exposed persen * * *
(1) fhjendled raw asbestos fibers; (2) [fjebricated
sshestos-containing products so that the person was
exposed to raw ashestos fibers in the fubrication
process; {3) [alliered, repaired, or otherwise worked
with an asbestos-containiing product in a wnamner
that exposed the person on a zegular basis to
ashestos fibezs; or {4) [wlorked in close proximity
to other workers engaged in any of the activitics
described in [R.C. 2307.91(GG)(1), (2}, or (3} ] ina
manner that exposed the person on a regular basis
to asbestos fibers."

n
*6 {§ S8} RETROACTIVE AFPFLICATION

“T {4 60} Standard of Review; Presumpiion of
Constitutionality

*7 [1]21 {y 61} The decision as to whether or not
a statite is constitutional presents a question of law.
Andreyko v. Cinclnnati, 153 Chio App.3d 108, 791
N.E2d 1025, 2003-Chio-2759, 1 11. “Qusstions
of Jaw are reviowed de novo, indépendently, and
without defernce to the trial couts decision.”
{Footnote cmnitted.) Id.

*7 [31415][6] {J 62} “{Ohio] statutes enjoy a
strong  presumption of constifutionakity. ‘An
enactment of the General Asgembly is presmmed to
be constitutional, and before & court fuay declare it
unconstitutional it must appear beyond a reasomable
doubt that the Iegislaion and constifwtionial
provisions ate clearly incompatible.’ Stire ex rel.
Dickman v. Defenbacker (1955), 164 Ohio St. 142,
128 N.E2d 59, * * * paragraph one of the syllabus,
‘A regularly enacted statute of Ohio is presumed to
be constitetional snd is therefore enfitled o the
benefit of every presumption i favor of its
congtituttonality.” Id. at 147, 128 NE2d 59 ¢ * = ¢
That presumption of validity of such legislative
coactment cannot be overcome unless it afipearfs)
that there is a clear conflict between the legislation
in question and soms particular jrovision or
provisions of the Constitution.' Xemia v. Schmids
(1920), 101 Ohio St. 437, 130 NB. 24, * * *
paragraph two of the ayllabus; State ex rel. Durbin
v. Smith (1921), 102 Ohio St 591, 600 * * ¥;
Dickman, 164 Ohio St. at 147 * * *” Swze v, Cook
(1998), 83 Ohio St.3d 404, 409, 700 N.E.2d 570.

B
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~7 {4 63} Test for Unconstitutional Retroqcttvity

*7 {Y 64} The test for determiming whether a
statte mady be applied relroactively was
summarized T Biefat v. Bielat (2000), 87 Ohio
'St3d 350, 72t NE2d 28:

*®7 {7)[(8] {Y§ 65} “Section 28, Asticle I of the
Chio Constitution prohibits the Gencral Assembly
ﬁom passing xelmncﬁvo laws and protecis vested
e encroachments. Vogel v.

721 NB.2d 28,

c

*§ (1 68) Legisiature’s Express Intemtion of
Retroactive Application

* [12] {§ 69) As to the first prong of the Pan
Fossen, Cook, and Blelaz test for defermining
whether a statnte can ba constitutionally spplied

Wells (1991), 57 Ohio St3d 91, 99 * * * The
retronctivity clause nullifies those new laws that f
reach back and craafe new burdens, new dutics, new
obligations, or new Habilitics not owisting at the
time [the statiie becomes effectivel’ Miller v
Hixson (1901), 64 Ohio St. 39, 51 ** *,

7 [91(10]) {Y 66} * * ¥ * [Rletroactivity itself is
not always forbidden by Ohio Lasw. Though the
language of Secton 28, Article II of the Ohio
Constifution provides thal the General Assembly *
shall have no power i pads retroactive Jaws,” Chio

courts have long recognized that there is a crucial .

distifiction between statutes thit merely apply
retiodctively (or ‘retrospoctively’) and dhose that
do so in a sanner that offends owr Comtitition

Scc, o.g., Rairden v. Holden {1864), 15 Ohio St."

207, 210-211; State v. Cook, 83 Ohio St.3d [404,1
410, 700 NE2d 570, * * * [Tihe words *
motroactive’ and ‘retrospective’ have been used
intercliangeably in the constiutional amalysis for
more than 2 cenfury. Id, Both termé describe a law
fhat is ‘made to affect acls or facts ocowTing, or
rights accruing, before it came into force,” Black's
Law Dictionary (6 E4.1990} 1317,

*§ [i1] {§ 67} “The test for unconstitutiona)
retroactivity tequires the court fist to defermine
whether the General Assembly &xpressly intended
the statute to apply retroactively. R.C, 1.48; * * *
Cook, 83 Ohio 5t.3d at 410 * * *, citing ¥arr Fosse [
v. Babcock & Wilson Co. (1988} 1, 36 Ohio St.3d
100 * * * at parapraph one of the syllabus. If so,
the court moves on to the question of whether the
gtatute i3 subgtantive, rendering it unconstitutionally
retroactive, 33 opposed to merely remediall,
. rendering it comstitutionally  retrosctive].”
{Emphasis sic.) Bielat, 87 Ohio 5t3d at 352-353,

retroactively, we note that the tal cowt and all
pamwtomswﬁouagrecmatmeeml
Assembly expressly intended for the provisions in
R.C. 2307.91 to 2307.93 to apply retroactively. For
exatipls, R.C. 2307.93(A)(2) end (3)(a) require a
plaintiff with an wsbeatos claim pending on the
effective date of that gection to comply with the
requiremenits of filing a pritma facie case set forth in
R.C. 2792, Thus, it is clear that the General
Asgembly exprossly intended for the provisions in
R.C. 230791 tough 230793 o apply
retroactively. The remaining question that wie st
address iz whether those provisions are “remedial”
or “substantive.”

D
“§ {§ 70} Substaritive Retroactive Statites

*§ [13] {9 71} “[A] retroactive statute i3
subatentive-and therefore unconsiitutionally
retroactive-if it impaira vested rights, affects an
accrued substantive right, or imposes new or
additienal burdens, duties, cbligations, or Hebilities
as to a past transaction.” Bielar, 87 Ohio St3d at
354, 721 N.E.2d 28, citing Cook, 83 Ohio St3d at
410-411, 700 N.E.2d 570.

*§ {§ 72} Vested Rights

«8 [14][15] {§ 73) One of the primary pumposes of
the retroactivity clause in Section 28, Article II of
the Ohio Constitution is to prevent the legislature
from invading or interfering with the “vested rights”
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of individuals, See Bielat, 87 Ohio St3d at 357,
721 N.E.2d 28. “A ‘vested right’ may be created by
common law or statute aind is generally understood
1o be the power fo lawfully do certain actions or
possess certain things; in essence, it is a property
right" Washington Ciy. Taxpayers Asse, v. Peppel
(1992), 78 Ohio App.3d 146, 155, 604 N.E.2d 151,

“3 [16){17] {1 74} “A vested right is ane which it
is proper for the state to recognize and profect, and
which an mdw:dual cannot be deprived of

that canse of action and to recover for an injury
caused by her busband's exposure to asbestos. The
relevant provisions of H.B. 292 merely affoct the
methods and procedure by which thet cause of
action is recognized, protected, and enforced, not
the canuse of action itself. Blelar, 87 Ohio 5t.3d at
354, 72t NB24 28,

%9 {§ 78} For example, R.C. 2307.91(Z) defines
the teto “competent medical authority™ and lists the -
requirements that have to be met to allow a court to

arbitrarily without mjustice],]” State v. Mugdady
{2000}, 110 Ohio Misc.2d 51, 55, 744 N.B.2d 278,
of without hiz or her conseént. Scammm v. Seamman
(1950), 56 Ohio Law Abs. 272, 80 N.E.2d 617, 619
. A might cannot be cousidered “vested” unless it
amounts to something mores than a mere expectation
of fiture benefit or interest foundsd upon an
anticipated continuance of existing laws. Roberis v.
Treasurer (2001), 147 Ohio App.3d 403, 411, 770
N.E2d 1085; see, also, In re Emery (1978) 59
Ohio App.2d 7, 11, 391 N.E.2d 746.

*0 {§ 75} Appellee argues that retroactive
application of the pmvisions of HB. 292 will
unoonstltuhonally iopaic My, Wilson's “vested right
in his cause of action” We disagree with this
argument,

*9 [18] {f 76} Iitially, we agres with appelles's
assertion that afler a cause of action has accrued, it
catinot be taken awsy or diminished by legislative
action. State ex rel Slaughter v. Indus. Comm.
(1937), 132 Chio St. 537, 540-541, 9 N.R.2d 505;
Pickering v. Peskind (1930), 43 Ohio App. 401,
407408, 183 M.E. 301. See, also, Faller v. Mass.
Banding & Ins. Co. {1929), 7 Ohio Law Abs. 586,
168 N.E. 394, 395-396 (“*When a new Limitation is
miade to apply to existing rights or causes of action,
a ressofiohle e must be allowed before it takes
effect, in which such rights mdy be asserted, or in
which sult may be brought on such ceuses of action”
)

0 (4 77} However, retroactive application of the
provisions in HB. 292 doer mnot take away
appellee's vested right in proceeding with her cause
of action for bodily injury cansed by exposure o
ashesios. Appellee still has the right to proceed with

defermine that a medical doctor 3 competent {o
prmde a diagnosis for puposss of constititing
prima facie evidence of an exposed persotte
physical iripainuent that mests the requitcrents
specifiest in R.C. 2307.92. Appellee cites the new
definition of this term to demonstrats that her vested
right in her sccrued causs of action has been
uncongtitutionally impaired.

+5 (] 79} However, because this statute “perizing
ta the conipetency of a witnees to testify ¥ * * it is
of a reyaedial ar procedural [oather than substantive]
tiature.” Denicola v. Providénce Hosp. (19719), 57
Ohio St2d 145, 117, 387 NE2d 231, Since the
provision iz procedural or remedial cather then
substahtive, it does mnot offend the Ohio
Conatitation. Ses Blelat, 87 Ohio 5t.3d at 354, 721
N.E.2d 28.

*9 {{ 80} Both the trial comt and appelles have
argued in theze proceedinge that H.B. 202 shouid
not he applied to cases that were pending on the
dite the statute became effective, because the new
statute requires pleintiffs who bring an ashestos
cleimh “to mset an evidentiary threshold that sxtends
above and beyond the commmon law siandaird-the
standard that existed at the time [Mr. Wilsom] filed
his cliim.” As an example of the commeon Liw
gtanderd, the toal court cited fn re Cavekoga
County Asbestos Cuser (1998), 127 OQhio App.3d
358, 713 N.E.2d 20, which held that a pluintiff
secking redress for asbestos-related injuries had a
compensable claim where he could show that
ashestos had cansed sn alteration of the lining of the
ung. [, at 364, 713 NE2d 20. We find this
reasoning vnpersiasive.

*10 {19] {Y 81} While a wvested right may be
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¢reated by the common law, see Weil, 139 Ohio St
198, 39 N.B.2d 148, it is well setled that “fhere is
no property or vested right in any of the wiks of the
common law, as guides of conduct, and they may be
added to or repealed by legislative authority,” Leds
w. Cleveland R. Co. (1920), 101 Ohio St. 162, 128
NLE. 73, syllabus.

*10 {4 $2} Furthermore, as the Qhio Aftorney
General bas peinted out in bis amicus curias brief, “
[ilt ia difficult to mnintin * * ‘thatsomonehua a

Vﬁmn@ttﬂ ﬂmdal'm]s not the law o
catite State, and is cerfainly not binding on oﬂwr
appellate districts actoss the State.”

*10 {f 83} Additionally, a right cannot be
considered “vested” unless it mnounts to something
more than a mere expectation of future benefit or
interest founded upon an antcipated continuatice of
existing laws, Roberss, 147 Ohio App.3d at 411,
770 NE2d 1085. Tn this case, it appeas that
sppellse had nothing more than a inére expéctation
of futwe bhedefit founded wpon an anticipated
continuance of the law. Id.

+1¢ {Y 84} In light of the foregoing, we conclude
that appellec has failed to demonstrate that the
rétroactive application of H.B, 292 will deprive or
“diminish any vested right held by her or her law
husband.

2
*10 {1 85} Accrued Substantive Rights

*10 {§ 86} The term “accrued substantive rights”
has often been used synonymously with the term
vested rights.” See, e.g., Bielar, 87 Ohio St.3d at
357, 721 N.B.2d 28. The term “accrued” in its usval
nroustmnarymeanmglsdeﬁmdas" 'to come into
existence as an enforceable claim; vest as a right.’ ”
State ex rel Estate of McKenney v. Indus. Comm.,
110 Ohic St3d 54, 55 850 NE2d 694,
2006-Ohio-3562, § 8, quoting Webster's Third
New Hitetnational Dmtlonmy (1986) 13, The term *
substantive tight” has been defiried as “3 right that
can be protecied or enforced by law.” Black's Law
Dictionary (8th E4.2004) 1349,

*10 {{ 87} Appellce nsserts that R.C. 2307.91(FF)
‘s definition of “substantisl contributing factor™

; 8 “dramatic deparure” from the
definftion of “substantial factr™ im the Ohip
Supreme Cotsts decision in Horton v Harwick
Chem. Corp. (1993), 73 Ohio St3d 679, 653
NE2d 1196, and that RC. 230791{GG)=
definifion of “substantial cccupational exposure to
asbestos” reimposes the “frequency, regularity, and
proximity” tost of Lofrniann that the Okio Suprems
Court :ejected in Horton 'I'hmefore appellee

beapphedteiroacﬁvelytocmﬂluwmﬁled
tofore the effectlve dste of that statute becaiise thel
relroactive application would iripair the substantive
rights of persons with asbestos claims. We disagree
with this sxgument,

*10 [20] (1 88} As appcllants themselvos
acknowledge, the General Assembly is not free to
ke retroactive changes to the setiled meaning of &
law, When the Ohio Supreme Court interprets a key
wind or phraee in a statute, thoge interprotations
define gubstantive rights given to who arc
affected by the siatute. Hearing v. Wylie (1962),
173 Ohio 8t 221, 224, 180 N.E.2d 921, overruled
on other grounds by Fillage v. Gen. Motars Corp,
(1984), 15 Ohio $t.3d 129, 472 N.E2d 1079, If
those substantive rights are mbs‘iauﬁally altered by
the General Asserbly when it smends the definition
of that key word or phiase, then the amendment
cafinet be meds to apply retioactively to any action
pending at the time of fhe change, since such a
retroactive application of a substantive provision
would violate Section 28, Article 11 of the Ohio
Constitution. See Hearing v. Wylie ¥

*11 [21] {{ 89} Appellee argues that the
definitions of “substantial contributing factor” and *
subatential occupational exposure to asbestos” in
R.C. 2307.51(FF) and (GG), respectively, constifute
an attempt by the Ohio General Assembly to make
an impermissible retroactive changs to the sctiled
law in this state regarding the meaning of those
phrases, We disagree with this argument.

*11 (§ 90} In Horton, the Ohio Supteme Court
was asked to “get forth the appropsiate summary
judgment stindard for causation in asbestos cases.”
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Id at 682, 653 N.E2d 1196, The Horton court
stated as follows:

*11 §] 91} “For wvach defendant in =2
ninltidefendant asbestos case, the plaintiff has e
burden of proving cxposwe to the defendant's
product and that the product was a sobstantial factor
in causing the plaintiffs injury.” 1d., paragreph cne
of the syllabus.

*11 {f 92} In defining the phrase “substamial

found in Horton.

*11 {f 96} Tn support of hey position, appellee
focuses on the phrage “a camse” in Comment a of
Section 431 of the Restaternent snd asserts that {he “

predominant  cause” reguirement in R.C.
230791(1?1?)(1} conflicts with the rule adopted hy
Horton. However, appelles is ignoring the Linguage

‘in Comment a that states that the word “caueé” is

being used “ ‘in its popular sense, in which there
always lueks the idea of responsibility, rather than

factor,” the court in Horton adopted the defmition
of thet plrase confained in Reatatement of the Law
2d, Torts {1965), Section 431, Cormment 4 :

*11 {f 93} ¥ 'The word “substantial” is used to
denote fhe fact that the defendant's conduct has such
aneﬂ'ectinpmducingthehmnastolead
reasonable mien to regard it a3 a cause, using that
‘word in a popilar sense, in which there always lurks
the idea of responsibility, mather than the so-called ¢
philosophical sense,” which includes every one of
the grest pumber of events without which any
happening would not have occurred.”  Horton, 73
Ohio St.34 at 686, 653 N.B.2d 1196.

*11 { 94} Horton rejected the standard for
proving “substamfial caudation” set forth in
Lokrmann v, Pittsburgh Corning Corp, (C.A4,
1986), 782 F.2d 1156, which had held that “[tlo
support a reasonable inference of substantiol
causation from circumstantial evidence, thers must
be evideitoe of exposure to a specific pwducton a
regular basis over some extended pesied of tine in
proximity to where the plaintiff actually worked.”
Id. at 1162-1163,

*11 {f 95} RC. 2307.91(FF) defines “substantial
contributing factor” to mean both of the following: *
(1) that exposure to asbestos is the pmdommaw
cause of the physical impeirment alleged in the
asbestos claim, and (2) thet a competent medical
anthority has determined with 2 reasonable degree
of modical certainty that withont the asbestos
exposurea the physical impairment of the exposed
person would not have eccumed.” Conteary to what
appellee arpues, we conclude that R.C, 2307.21(FF)
‘s definition of “substantial contributing facter”
comports with the definition of “substantial factor™

the so-called “philosophical sease,” which inclides
every ons of the great mimber of events withiout
which any happening would not bave occorred! *
Horion, 73 Chin St.3d at 686, 653 N.E.2d 1195,
quoting Comment 4 of Ssction 431 of the
Restatement of the Law 2d, Totts (1965,

*12 (Y 97} Furthetmore, Conmont ¢ to Section
43] states:

*12 {4 98] “A wamber of congiderations which in
themseives or in combination with onc anoihier are
important in  determining whether the adtor's
conduct is a sobstintial factor in bringing about
harm to another are stated in [section] 433.”

*§2 {1 99} Section 433 of the Restatement of the
Law 2d, Torts (1965) states:

*12 {1 100} “The following comsiderations are in
themselves or in comhbination with one another
important in detormining whether ¢he actor'zs
conduct is a cobstantial factor in bringing hamm o
mnother:

"2 {f 101} *(a) the pamber of other faciors
which coufribute in produecing the harm and the
extent of the efféct which they bave in praducing
if.)”

"2 {§ 102} The “Comment on Clause (8} of
Section 433 states, in relevant part:

*12 { 103} “d. There are frequently a mmmber of
cvents each of which is nust only a necessary
antecedent to the eothers hamm, but is alse
recognizable as having ao appreciable offect in
bringing it about. Of these the actor's condnct is
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only one. Soms other event which is a contributing
factor in producing the harm may have such a
predominant effect in bringing it about as to make
tho effect of the actor's negligence insignificant and,
therefore, to prevent it from being a suhdmntial
factor,” (Bmphasis added.)

*17 {§ 104} When all of the foregoing is
cangidered, it is apparemt that the “predmmmnt
cange” ekment in R.C. 2307.91(FF) is comsistent
with Section 431, Comment g of the Restaternent of

the Law 2d, Tosts, adopted in Hortem, 73 Ohio
St3d at 686, 653 NE2d 1196, which uses the word
“cauge” in its “ ‘popnlar sense, in which thers
always Yarks the idea of responsibility, rather than
the so-called “philosophical” sense, which inchades
every one of the great number of events without
which any happening would not have accurred,” ”

*13 (§ 107} We also agree with the following
argmnnntspresentedby@wemllhnms,lnc. in its
amicus curine brief, regarding these jssues:

the Law 2d, Torts, adopted in Horion. Soe Horton,
73 Ohio St.3d at 686, 653 N.E.2d 1196.

*12 [22] {§ 105} We¢ also rcject appellee's
argument that R.C. 2307.91(FF) i5 in conflict with
Horton tecause it contsing a requirement that a
competent medical authority” determine with a
reasonable degree of medical certainty that without
the ashestos exposures, the physical impairment of
the exposed person would not have ocourred. R.C.
2307 91(FF)2). R.C. 2305.10 has always used the
tetn “conipetent medical authority,” Prior to H.B,
292, neithcr the Oetietal Assembly nod the Ohio
SuprwnnCmn‘tlladdﬁﬁmdthepbmac,and,
iherefore, it was sppropriate for the Geneml
Asgeibly to define that phrase. Addifionally,
defining the term “competent medical ify" is
clearly a procedural, rather than a substentive, act.
See Denicola, 57 Ohio $1.2d at 117, 387 N.E.2d 231

*13 [23](241 {4 106} Furthermore, including a *
but for™ component in the definition of “gubstantial
cotributing  factor™  comtained im  RC,
2307.91(FFK2) (e, thc competent medical
authority omst determine with a reasonable degree
of medical ceriainty that the physical impairment
wonld not have accurred without or “but for™ the
asbiestos exposures) i consistont with this state's
long-standing definition of “proximate cause,” to
wit: “Briefly stated, the proximate canse of an event
is that which in a natural and confinucus sequence,
unbroketi by any new, independent cause, produces
that event and without which that event would not
bave occurred.” Aiken v. Industrial Comm. (1944),
143 Ohio St, 113, 117, 28 0.0. 50, 53 N.E.2d 1018
. We also find the “but for” requirement consistent
with Section 431, Contment g of ihe Restafement of

*13 {{ 108} “R.C. 230791(FF) aud 2307.94B-D)
[do nof] conflict with Horion v, Harwick Chemical
Corp., as [oppellee] contends]. These sections
address a different issue than the one sddicased in
Horton. In Horton, the Ohio Supreme Court
rejected the ‘frequency, rogularity, and proximity’
test of Lofwmann for detexnining *whether o
patticular product was a snbsta_ntial facter in
producing the plaintiffs Injury.’ Horton, 73 Ohio
St.3d at 683, 653 N.B34 at 1200 {cinphasis ldded)
As the Court made clear, it was addressing the
standerd for proving the lisbility of “each defenddnt
in a romitidefendant asbcstos case’ and the cansative
role of ‘exposure to the defendant’s product-as
opposed to fhe causative role of asbestos
genetally-at the proof (summiary judgment) stage,
Id. at 636, 653 NB.2d at 1202 (emphasis added).
The Court decliied to require a plaintiff to ‘prove
that he wes exposed to & specific product on a
regular basis over some extended period of time in
close proximity to where the plainfiff ac
worked in order to preve that the product was a
gubstantial factor in causing his injuy.” Id
(emphasis added),

*13 {f 109} “R.C. 2307.92, by contrast, docs not
concers proof or whether exposure to an individaal
defondant's individua! prodoct caused e injory.
Instead, it concems only the threshold, prima facle
showing of collective exposure to asbestos, and
whether that collective exposure was sufficient to
cause the injury. The prima facic showing serves
only to idemtify whother the case genuinely involves
asbestos-related injury, and not the furtber and more
difficult question whethér a particular prodnct or
particular  defendant is responsible. (Footmute
Omithed.] Since Horfon did ot addiess this lssue at
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all, this section of HB 292 cannot conflict with
Horton.

*13 {{ 110} “There I3 a scction of HB 292 that
contravenes Horton, but if is expressly made only
prospective, raising no retroactivity issizs. R.C.
2307.96, which govems the standard for proving °
that the condact of [a] parlicular defendant was a
substantial factor in causing the injury,” was
expressly intended to reject Hordon and to adopt the
regulieity, and proximity’ ftest of

role im cauwsing a0 injury), the ‘substantial
occupational cxposure’ provisions are one of two
alternative means by which a plaintiff may satisfy a
prima facie gsbestos exposure threshold in lung
cancér and wrongful death cases. Since 1980 it has
been the law in Ohio by statute that an asbestos
clalm reqmres ‘injury caunsed by exposure to
asbestos,” R.C, 2305.10. ¥B 292 merely defines
two aliermative ways to fmake a prima facie]
s!mw[ms of] exposute, displacing no statute or

Court case law: either by a direct showing

‘frequency, regul

Lohrmann. Sge HB. 292, Section 5 * ¥ *
(discugsing the rcasons the legislamre disagreed
with the Court about the value of the Lokrmann
test), The Geiieral Assemibly was carcfol to make
this section prospective only. See R.C. 2307.96(C) (
“This section applies only to tort actions that allege
any injury or loss to person remiing from cxposire
to asbestos mnd that ere brought on or qfter the
effective dale af this section.”) (emphasls addad).
[Footnots omitted.]

13 (111« % ++

*13 {25]-{§ 112} “Finally, HB 292's requircient
(in smoker/ling cancer end wrongful death cases
oiily) of & prima facie showing either of "substartial
occupational exposure’ fo asbestos or of exposure
' o 25 fiber cc years (RC
2307.92(CX1)c), 2307.92D)1)c)), does moi *
reimpose’ the Zohmanr test that the Ohio Supreme
Court had rejected in Horton. This is e for the
same reasons discussed above: Firgt, the "¢
substantial occupational exposure’ provisions were
not intended to ‘rzimpoge’ the Lofrmann test. The
General Assemble knew how to adopt Lokrmann,
and when it did so, i respected the boundaries of its
power and did =0 pmapcctwely Second, these
provisions again address the prime facic case
(whether the cleimant had sufficient collective
exposurc to asbestos generally to stats a colorable
claim of asbestos-related injury), and not the issue
of proof regarding an individual product or
defendant, which was the issue in Horfon.

*14 {1 113} “Rather than addressing the question
at jssue in Horton (how a plaintiff may prove that a
particular defendemt, out of all the parties to whose
products the plaimfiff was exposed, is liable for its

under a quantitafive standard {25 fiber per oc years)
or by & showing of ‘substantial occupational
exposure’ (five yeats' woik in a job in which the
worker either handled raw asbestos, or fabricated
asheitos-containing  products, or worked with
agbestog-containing products, or worked close to
others who did these thing). ‘This legistative
clarification and specification of ‘sxposure’ is not
uncenistitutionally retroactive.”

*14 {§ 114} In Light of ths foregoing, we conclude
that applying R.C. 2307.91(¥F} snd (GG) to actions
filed bafore the effective duts of H.B, 292 docz pot
violate Scction 28, Aricle I of the Ohio
Constitution. .

3

*14 {{ 115} Imposition of New or Additional
Burdsts, Duties, etc

w14 {f 116} As to the issue of whether retroactive
application of the relevant provislons of H.B. 292
would impose “new or additional burdens, dutics,
obligations, or Liabilities as o a pest trangaction,”
we fltgt xiote that appellants contend that this btanch
of the test for unconstitutional etrogctivity ©
concerns vested rights in past acts, such a9 business
activity or confracts, aiid has no ohvious application
to fort actions,™

*14 {§ 117} However, it appears that this bravich
of the test for uncomstitutional retroactivity has a
wider .application. than business activity or
contracts, For instance, in Bielat, the coant stated, *
The retroactivity clause mmllifies those new laws
that ‘reach back and creats nmew burdens, new
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duties, new obligations, or new Habilities not
existing at the lime [the statute becomes effective].’
™ Bielar, 87 Oli St.3d at 352-353, 721 N.E.2d 28,
quotiug Miller, 64 Ohio 8t. at 51, 59 N.E. 749.

*14 {§ 118} Nevertheless, we cunclude that the

retroactive a'ppllcahon of .the relevasnt provisions of
H.B. 292 doze not impose any “neéw or additional
burdens, dutics, obligations, or liabikties” on
porsons sccking to bring an asbestos claim. The
chinges made by H.B. 292, such as definiog “

through 2307.93, constitute remedial provisions that
mercly affect “the methods and procedire by which
nghtsaxetecagnmed,pmlactedandmfomod,mt*
* ¥ the rights thernsslves.” Weil, 139 Ohio St at
205, 39 NB.2d 14B. These provisions “mercly
subatitihs a new or more appropriate yeméedy for the
enforcement of an existing right.” Cook 83 Ohio
St3d et 411, 700 N.E.2d 570,

*15 {¢§ 123} The relevant provisions of HB. 292
remedially changed the law in this dtate by

competent medical authorify,” aré procedural or
yemedial, and pot substantive, Therefore, iho
retroactive application of HB, 292 does nat offend
the Ohio Constitution, Sce Blelas, 87 Chio St3d at
354, 721 NE24d28.

E
“14 {1 119] Remedial Retroactive Stattes

*14 (26][27] {1 120} A retrdactive statule. is
remedial-and therefore
retroactive-if it is one that effects “only the remedy
provided, and inchwde[s] laws that merdly substitute
a nocw or Itore appropriste femedy for the
enforcement of an existing right” Coof, 83 Olio
5t.3d at 411, 700 N.B.2d 570, citing Fan Fossen,
36 Ohio St.3d at 107, 522 N.B.2d 489. A remedial
statute is one that ynerely affects * “the methods and
procedure by which rights are recognized,
pmtadedandmfbwed not * * * ghe righee
themselves.' (Binphash added)” Blefat, 37 Ohio
St3d et 354, 721 NE2d 28, quoting Wal v
Taxicabs of Cincinnatl, Inc. (1942). 139 Ohio St
198, 205, 39 NB.2d 148. “A purly remedial
statute dom not violate Section 28, Amcle H of the
Ohio Constitution, even when it is applied
retroactively,” Cook, 83 Ohio St.3d at 411, 700
N.B.2d 570,

1

*15 {4121} Remedial Provisions of H.B. 292

*15 (28] {Y 122} We conchule that the provisions
n HB, 292 at issye in this cage, ie., R.C. 230791

ambiguans phrsses ke
_bodily injury caused by exposure to asbestas™ and

constitutionally

clarifying the meaning of

competent medical anthority.” The ambiguity in
these phrdses resulted i an extmmordivary volume of
casoe that strain the courts in fhiv state snd threatens
to overwheln our judicial system. See Sectiom
3(AX3) of H.B. 292. The extiacrdinary vofume of
cases has led o circumstences in which the
plaintiffs in ashestos actions are receiving less than
43 cents on every dollar awarded, and 65 percent of
the compensation paid, thus far, hag gone fo
clalmants who are not sick. Id. at Section 3(A)(2),
Thus, the remedial legislation in the relevant
provisions of HB, 292 scxves to avoid »
multiplicity of suits and the accumblation of costs
and promotes “the interests of all parties.” Blela,
87 Ohio St3d at 354, 721 N.EZd 28, quoting
Raivden v. Holden, 15 Ohio St at 211,

2
*15 {7 124} Curative Statutes

*15 [29](30] {§ 125} Owr conchusion that the
provisions in R.C. 230791 through 230793 are
remedial “is strengthened by our state’s recognition
of the welidity of refrospeclive curative laws.”
(Bmphasis sic.} Bielar, 87 Ohio St.3d at 355, 721
NE2d 28 “[Tjhe lanpwage that immediately
follows the prohibition of retroa¢tive laws
contained in Section 28, Asticle I of our
Constitution expressly permits the legislature to
pess statutes that * “authorize courls to camy into
effect, upon such terms a3 shall be just and
equitable, the manifest intention of parties and
officers, by curing omissions, defects, and errors in
instruments and proceedings, arising out of their
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want of conformity with the laws of this state” *
(Bmphasis added) Burgett v. Nowris (1874), 25
Chio St. 308, 316, quoting Section 28[, Article I of
the ©Ohio Constitution]. Burgeést recopnized that
curative acts am s valid fomn of retrospective,
remedial legislation when it held that {in tw
exercige of its plenary powers, the legislature * * *
could oure and render vakid, by remedial
retrospective stanrtes, that which it could have
auchorized in the first instance.’ Id. at 317." Bielw,
87 Obio 5t.3d at355-356, 721 IN.E.2d 28.

F
*16 {1 129} Appellee’s Concluding Arguments
*16 {Y 130} Finally, appollee raiscs the following
argament in ker conclusion:

*16 {1 131} “H.B. 292 takes away the remedy for
the enforcetnent of the wvested right of certain
asbestos  plaintiffs, ncluding [decedent) Chester
Wilson [who ls norw rcp:wente& by appellee],

*15 [ 126) By enecting the disputed provisions
of HLB. 292, the General Assembly wad civing and
vendeéring valid, by a remedial refiospectiva statute,
that which it conld have authorized in tho first
instance. See Biddar, 87 Ohlo St.3d at 354-355, 721
N.E.2d 28, citing Burgest. Specifically, the relovant
provisiom of HL.B. 292 elicify the meaning of such
potentiaflly ambiguous phrases as “competent
medical suthority” and “bodily injuty cawsed by
exposure io asbestos.”

*16 (] 127} As we have indicated, the ambiguity
of those phrascs has produced an extraordinary
vohine of cases thet sirajns onr courts and that
thireatens to overwhebn the judicial system in this
state. Bocause of the overwhelming pmmber of
ashostos cases that hayve been filed by persons who
igay have beén exposed 10 asbeatos but whe are not
sick, the ability of defendants to compensate those
plaintiffs who have been cxposed to asbestoz and
who are sick has been seriously compromised. See
Section 3(A)X2) ad(5) of LB, 292,

*16 {§ 128} To resolve this problemn, the General
Assembly saw fit to enact more precise definitions
of ambiguous terms like “competent medical
anthority” and “bodily injury caused by exposure to
agbpstos” to ensure thet only those parties who
actualty have been harmed by exposure fo ashestcs
receive compensation. for their injuries, Thins, as the
Ohio Constititlon and Burgett expressly perindt, the
relevant provisions of H.B. 292 cure an omission,
defect, or emror in the proceedings involving
asbestos personal injury litigatiom in this state, See
Bielar, 87 Ohio St3d at 336, 721 NE.2d 28,

pmmgeofHB Mubmﬁﬂnhfﬁwhommt
meet the now requitements set forth in HB, 292
have Do rémaining remedy i 2 cavse of sction that
drose and vested well before the enactment of the
statute.” We find this srpument unpersuasive,

*16 {f 132} As the Ohio Supremwo Cowrt has
recently stated:

*16 [31][32] { 133} “ * “Kk is not a courty
fimction to pass judgment on the wisdom of the
Tegislntion, for that ia the task of tha legislative body
which enacied the legislation.” * Klefn v. Lels, 99
Ohio St3d 537, 2003-Ohio-4779 * * %, § 14,
quoting Arnold v. Cleveland (1993), 67 Ohio St3d
35,48 * * * ‘The Ohio Geperal Assembly, and not
this court, = tha proper body to resolve public
policy issues,” Joknton v. Microsoft Corp, 106
Ohic St3d 278, 2005-Ohio-4983 * * ¥, § 14
State ex rei. Iviplett v. Ross, 111 Ohio 5t3d 231,
2006-Ohic-4705, 5.

*16 {§ 134} In light of the foregoing, wppcliants'
assigrtent of error i sustained,

111
*16 {f 135} The tria} conirt's judgment is reversed,
and fhiis cause is remanded for further procecdings
consistent with this opimion and in accotdance with
the law of this staic,
*16 Judgment reversed and cange remanded.

POWELL, P.],, and BRESSLBER, 1., concur,
Powell, B.J., and Bressler, J,, conour.
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FN1. This matter is sua sponte removed Section 28, Articte II, Constitiution of Ohio.

from the accelerated calendar. v Hearing, 173 Ohio St. at 224, 180
_ NB2d 921,

B2, The defendants-appellants io fhis Ohio App. 12 Dist.,2006.

case are IM Company, Oglebay Morton Wilson v. ACES, Inc.

Company, Certainteed Corporation; Union «- N.E2d —, 2006 WL 3703350 (Ohio App. 12

Carbide, CBS Corporation, Ingersoli-Rand Dist,), 2006 -Ohio- 6704

Corporation, Uniroyal, Inc., _

Qeorgia-Pacific Corparation, END OF DOCUMENT

Cleaver-Brooks, Riley Stoker Corporation,
Garlock Sesling Technologies, LLC, and

Rapid  American  Corporation.  The
companies named ng defendants ln M.
Wilson's original complaint included these
plus a number of other companics who
were eventually dismissed as defendants to
this action. For case of reference, we shall
wfer to all of these defendonts as
sppellants,” even though several of them
have been dismissed from this action aid
are mot partics to this appeal.

FN3, This court ioitially dismissed
appellants’ dppeal on the grounds thet the
order appealed from wa: oot a final
appealable  ordet,  However, upon
sppellants’ application for seconsideration,
we rcinstated appellants' appeal on the
grounds that the entry appealed from is a
provisional remedy a:  coniemplated
pursuant to R.C. 2307.93(A)3), and that
because the declsion sppealed from
directly interprets R.C. 2307.93(A)(3), it is
a final order purausnt to R.C. 250502,

FN4. Heagring v. Wylie states: "The
Genezal Asgembly was aware of the
decisions of this court iterpreting the
wond ‘injury.’ Those interpretations
defined substantive rights given to injured
workmen to be compensated for thelr
mjurics, Those substantive rights were
gubstantiolly altered by the General
Assembly when it amended the definition
of ‘imuy.! To attempt to make that
substantive change applicable fo actions
pending at the time of the change is clearly
an attemipt to make the anendment apply
retroactively and ig thus wiolative of

© 2007 Thomson/West. No Claim to Orig, U.S. Govt. Works.




Stip Copy

Page 1

Stip Copy, 2006 WL 3833883 {Ohio App. 12 Dist.), 2006 -Ohio- 7033

(Cite 282 Slip Copy)

L+
Staley ¥, AC &S, Inc.Ohlo App. 12 Dist.,2006.
CHECK OHIO SUPREME COURT RULES FOR
REPORTING OF OPINIONS AND WRIGHT OF
LEGAL AUTHORITY,
Court of Appeals of Ohio, Twelfth District, Butler
Couinty,

McCarthy, Lebit, Crystal & Liffman, Co., LP.A,,
David A. Schacfer, West Cloveland, O, for
defendent-appellant, Rapid Amcrican Corporation,
State of Ohis Office of Aftorney Genesal,
Constitutional Offices Section, Jim Peiro, Holly J.
Huwit, Columbuns, OH, for amitus anriac, Ohio
Attomiéy General Jim Pétro,

George A. STALEY, Plaintiff-Appellee,

V.
AC &S, INC., ot al, Defendants-Appellants.
No. CA2006-06:133,

Decided Dec, 28, 2006,

Civil Appeal from Butler County Court of Cummon
Pleas, Case No. CV2001-12-2971.

Price Waicukaugki & Riley, LLC, William N. Riley,
Christopher Mooller, Indimnapolie, IN, Motley,
Rice, LLC, Jolm J. McConnell Vincent L. Greene,
IV, Providence, RI, for plaintiff-appeliee.

Vorys, Sater, Seymonr and Pease LLP, Richard D.
Schuster, Nina I, Webb-Lawton, Columbus, OH,
Roseroary D, Welsh, Cincinnati, CH, for
defendants-appellants, 3M Company, Oglebay
Norton Company, Certainteed Corporation, Union
Carbide,

Oldhemt & Dowling, Reginald S, Kramer, Akron,
OH, for dofendant-appeliant, CBS Coporation,
Baker & Hostetler, LLP, Robin E. Harvey, Augela
M. Hayden, Cincinnati, OH, for
defendantz-appellants,  Uniroyal, Inc. and
Georgia-Pacific Cotporetion.

Bucklcy King, LP.A, Jeffrey W, Ruple, East
Cleveland, OH, for  defendant-appellsnt,
Cleaver-Brooks, Inc:

Baker & Hostetler LLP, Randall L. Solomon,
Bdward D, Pepp, Diane L. Feigi, Cloveland, OH,
for defendant-appellant, Maremont Corporation.
Rvanchan & Palmisapo, Nicholas L. Bvanchan,
Ralph J. Palmisano, John Sherrod, Twin Oaks
Batate, Akron, OH, for defendant-appellant, Foster
Wheeler Enerpy Corporation.

PFOWELL,PY. .
*1 {4 1} This matter is before us on an appeal ™!
by ifwmerous defendants-appellants M2 who are
appealing an order of the Buder County Court of
Commion Pleas that: (1) found that the “medical
criteiia provisions” of Amended Substitute House
Bill 292 camnot be applied prospectively to the
asbhestos claim of plaintiff-appellee, Ceorge A.
Stley, but (2) adminisleatively dismissed
plaintiff-appellee's claim, anyway, pussuant to R.C.
2307.93(C),

FN1. This matter is suwa sponte removed
from the accelerated calendar,

FN2, The defendants-sppeflaits -in this
case are: 3M Company, Oglebay Norion

, Cértainteed Corporation, Union
Carhidz, CB_S Corporation, Uniroyal, Inc.,
Georgia-Pacific Corpomion,
Cleaver-Brooks, Inc., Maremont
Corporation, Foster Wheeler Bnergy
Caporation, and  Rapid  American
Corporation.

*1 {{ 2} From 1946 to his retiremnient in 1984,
eppellse was employed by AXK. Steel Corporation
(fka. Amco Bteel Corporation), Jocated in Butler
County, Ohio. Appellee worked as a laborer in.
various jobs end locations around the plant. On
Novamber 16, 1999, sppellee was diagndzed with
asbestos-related diseage,

*1 {Y 3} On December 14, 2001, appelles filed a
cotplaint against a nwmber of companies
(hereinafier “appellants” ™) that have been
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engaged in  the miming, processing

manufacturing, or sale and distribution of asbestos
or ashestos-containing prodiicts or machinery.
Appellee alleged that he had been exposed fo
dsbestos or asbestos-containing products or
machinery in his occupation, and that appellanis
wero joinily and severally liable for his *
ashestos-xelated lung injury, discase, illnesa and
disability and other related physical conditiosia.”

FN3. The compuaics named #3 deferdania
in Staléy's original complaint included the
companies listed in fh. 2, plus a mumiber of
othcr companies who were eventuslly
dismissed as dsfendsnts o this action, For
ease of reforence, we shall refer to all of
these defendants a5 “appellants” even
though several of them have besn
dismissed from this action and are not
parties to this appeal.

%] {{ 4} On Sepfember 2, 2004, Amended
Substitate House Bill 292 (hereinafier “H.B, 2927)
went nto effect. The key provisions of ILB. 292 ure
codified in R.C. 2307.91 to 2307.98. Among othet
things, these provisions require a plaintiff bringing
an osbestos claim to make a pritma facie showing
that the exposed person has & physical impaitmerd
remnlﬁngﬁomamedmalcondrmn.mdﬂlatﬂm
person's exposwre to asbostos was a substantial
contributing factor to the medical condifion. See
R.C. 2307.92(B)}-(D) end 2307.93(A)(Y).

*1 {f 5} In December 2005, appellee filed a
motion, with several exhibits attached, secking o
establish the prima facic showing requived umder
HB. 292, In March 2006, appellant: filed a
-memorandum in opposition, asserting that appellee's
proffcred evidence failed to establish a sufficient
prima facie showing to allow his case to proceed,
and  requesting  that  appellec’s case e
administratively  dismissed pursuant to R.C.
2307.93(C).

*1 {§ 6} In Ap:il 2006, the trial court held a
hearing on the paitics' varions assertions regarding
appelles's asbestos clmim. At the hearing, appelles
acknowledged that his evidence was insufficient to

make the prima facle showing réquired under LB,
292, Neverlhieless, appellee argued that H.B, 292
should not apply to his asbestos claim since
applying the new law to bis case would constitute
an unconstitutional retroactive application of the
law,

*1 {17} On fune 1, 2006, the trial contt jssued an

“Amended Order of Administrative Disrnissal® with

respect to appelles’s ashestos claim, The tiial coust

began iti mnlysls by adoptmg its recent dcclmm n
5 By Citig.

CP. No., CV2001- 12-3029, and ﬁndmg “that the
nisdical criteria provislonis of LB, 2920annotbe
applicd retrospectively to this case, HOWM, the
trial court then found that “the prima facie
proceeding vequired by R.C, 2207.92 is

and may be spplicd rétrospectively.” As a result of
these findings, the tral cowrt atnounced s
intesition to “review the prima facie materials [filed]
in thiy caes according to the law as it existed prior
to H.B. 292% offective date of September 2, 2004.”

“2 {9 8} The teial court concluded that the prima
fucic evidence presented by appellec-by appellec's
own admission-failed “to mect the criteria for
maintaining an astestos-related bodily injury claim
that existed prior to September -2, 20047
Consequently, the fral cowt administratively
dismissed appellee’s case, without prejudice,
pursuant to R.C, 2307.93(C).

*2 {§ 9} Appellants now appesl from the trial
court’s June 1, 2006 order, ralsing the following
assignineiit of error:

#2 {§ 10} “THE TRIAL COURT ERRED IN ITS
INTERPRETATION THAT R .C. 2307.92
VIOLATES THE OHIO CONSTITUTION.”

*2 {§ 11} Appellants ergue that the idal court
erred in depermining thet it could not apply the
procedural requirements ocutlined in R.C, 230792
without violating the ban on retroactive legislation
contnined in Secton 28, Ariicle I of the Ohio
Congstitution. We agree with this argument.

*2 {{ 12) The tral cour, citing its recent decision
in Wilsen, Butler Cty, CP, No. CV2001-12-3629,
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found “that the medical criteria provisions of HB.
252 canttot be applied retrospectively to this case.”
The trial court did not define what it meant when it
used the phirass “medical criteria provisions of H.B.
292, but presumably, the court was referring to the
“moimum medical requirements” listed throughout
R.C. 230792, and the definitions of cerfain key

terms in R.C. 230791, like “competent medical -

authority.”” See, eg., R.C. 2307.91(Z) (defining *
compastont medical authority™),

2 {§ 13} However, im Wilion v. AC & S, I,

been administratively dismissed under this division
may move o reinstato the plaintiffs cese if the
plnmuffmakasapnmathmshnwmgthatmeﬂsm
mininwm requirereents specified in division (B),
{C), or (D) of section 230792 of the Revised Code”
) Appalleamaynorrelyouﬂmlawaa it existed

fo September 2, 2004, as the trial court
indicated in its decision.

*3 {§ 17} Appellang' asm of error is
sustained.

Butler App. No. CA2006-03-056, 2006-Ohio6704,
this court yeversed the trial courts decidon. In
Wilson, this court held that R.C. 2307.91, 2307.92,
and 230793 were procedural or remedial
provisions mather tham substantive omes, and,
thereforc, their retroactive application 1o cases filed
befare the effective date of those provisions {i.e.,
September 2, 2004), did not violste the ban on
retroactive  legislation contmined in Section 2B,
Article I of the Ohio Constfmtion.

*2 {§ 14} In light of our decision in Wilson, the
trial court emed when i found that "the niedical
criteria provisions of H.B. 392 cimot be applied
retrospectively to this case[,]” and when it decided
to “review the prima facic materials [filed] in thig
case according to the law as it existed piior to HLB.
20%'s effective date of September 2, 2004,

*2 {] 15} The wisl courts decision to
administratively dismiss appellee’s case pmsuant to
B.C. 2307.93(C) was comect. Appellee conceded
during these procecdings that be did not make the
prima facie showing requived under R.C. 2307.92
and 2307.93. For the reasons stated in our decisjon
in Wilson, those provisions spply to appelles's case.
Becanse appellee could not make the requisite
prima facie showing, the trial court was abligated to
dismiss appellée’s asbestos claim withont wejudice
pursuant to R.C. 2307.93(C).

%2 {Y 16} However, if appellee seeks to reinstate
his case pursuant to R.C. 2307.93(C), then he must
make the primn facie showing that meets the
mindmum  Tequirements  specified in RC.
2307.92(B), (C), or (D), whichever is applicable.
See R.C. 2307.93(C) (*Any plaintiff whoss case has

*3 ({ 18} The trial courts June 1, 2006 drder is
affioned in part and reversed in part,- and this cause
is remiwided to the trial court with indtructions ¢
issuc & new crder consistent with this opinion and in
accordance with the taw of this state,

YOUNG and BRESSLER, JJ,, concur.

Ohio App. 12 Dist.2006.

Staley v. AC&S, Ino.

Slip Copy, 2006 WL 3833883 (Ohio App. 12
Dist.), 2006 -Ohio- 7033

END OF DOCUMENT
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Stahtheber v. Du Quebac, LTEEOhio App. 12
Dist,,2006.
CHECEK. OH!QO SUPREME COURT RULES FOR
REPORTING OF OPINIONS AND WB‘IGHT OF
LEGAL AUTHORITY.

Court of Appeals of Ohio, Twelfth District, Butler

Deborsh STAHLHEBER,, Admiistratrix of the
Estate of Cecil Sizemore, Deceased,
Plaihff-Appeilee,

. v
Lac D'Amiante DU QUEBEC, LTEE, et al,
Defendants-Appellants.

No. CA2006-06-134,

Decided Dee. 28, 2006,

Civil Appeal from Butfer Coanty Court of Coramon
Pleas, Case No. CV2003-05-1292.

Young, Reverman & Mazzei Co,, LP.A., Richard
E. Revenman, Cincinnati; OH, and Motley Rice
1XC, Vincent L. Greene IV, Providence, Ri, for
plainitiff-appellee.

Vorys, Sater, Seymour and Pease LLP, Richaid D.
Schuster, Nina L Webb-Lawton, Columbus OH,
and Worys, Sater, Seymour and Pease LLP,
Rosemary D. We]sh, Cincituati, OH, for
defendants-appellants, American Standard, Inc,
Oglebay Norton Compeny, Certainteed
Corporation, 3M Compeny, and Union Carbide
Corporation.

Baker & Hostetler LLP, Robin E. Harvey, Angela

M. Hayden, Cincinnati, OH, for
defendanis-appellants,  Uniroyal, Inc. and
Georgia-Facific Cotp,

Baker & Hostetler LLP, Raumdall L. Solowmau,
Bdward L. Pepp, Dianc Peigi, Cloveland, OH, for
defendant-appelant, Marémont Corporation,

Evanchan & Palinisano, Nicholas L. Bvanchan,
Ralph J. Palmisano, John Sherod, Akeon, OH, for
defendont-appellant, Poster  Wheeler Bnergy

Page 1

Corporation.

Ubner & Beme LLF, Bruce P. Mandel, James N.
Kline, Kurt S, Siegfried, Robext E. Zulandt HI,
Cleveland, OH, for defendant-appellant, Ohio
Valley Insulating Company, Inc,

McCarthy, Lebit, Crystal & Liffman Co., LP.A,,
David A, Schaefer, Cleveland, OH, for

endaﬂappdhntknpﬁﬁmnmeorpmaunn
Jim Petro, Ofiio Attomey Géneral, Holly J. Hunt;
Coustititiona! Offlees Section, Colunitnis, O, for
amicds cutiss, Ohio Attarney General Yim Petro.
BRESSLEE, 1. _
*1 {{ 1} This matter is before us on an appeal M-
by munsrous defendants-appellants ™92 who are
challenging an order of the Butler Comity Coint of
Common Pleas finding that cértein provigiing in
Amecrided Substitute House Bill 292 could not be
appticd prospectively to the asbestos cliim of
Plaintiff-appelies, Dicborah Stahlicher,
Administratrix of the Estate of Cecil Sizemore, but
administiatively  disoaissing  appellec’s  claim,
anyway, pursuant to R.C. 2307.93(C).

FNI. Pursumit to LocR. 6(A), we sua
sponte remove thin case from the
accelerated calendar and place it on the
regolar calendar for pmiposes of issming
thiis gpinion.

FN2, The defendants-appeflants in this
case are: Ametican Standard, Inc, 3M
_ Company, Oglebay Norton Company,
Certainteed Corporation, Union Carbide,
Unirayal, Inc., Georgia-Pacific
Cotporation,  Maremont  Corporation,
Foster Wheeler Encrgy Corporation, Ohio
Valley Insulating Company, Tnc, and
Rapid American Corporation.

*1 {{ 2} From 1952 to 1979, Cecil Sizemaore
worked as a fruck driver and forklift operator at the
Nicolst Industry Plant in Hamilton, Ohia, Sizomore
was cxposed to asbestos during the period i which
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he worked at the plant. Sizemore died on May 14,
2001,

+1 {] 3} On May 13, 2003, appelles, Sizerhore's
daughier, acting as the administratrix of the Estate
of Cecil Sizemore (hereinafter *“decedent”), filed a
complaint against a number of companies
(hersinafter  “appellants™ l”"3) that have been
engaged in the processing  or
manufacturing, or sale and dlstnbuhon of ashedlos
or nsbcsm-conlaming ptoducts or mch:mry

asbestos  or asbesms—ooma.ining pmduutq or
nwachinery in his ocoupation, anid that appeliants
were jointly and severally lable for decedent's ™
asbestos-related hing injury, discess, illness and
disability and other related physical conditions.”

FN3. The companies named as defendants
in Staley's original complaint inchuded the
companies listed in fo. 2, plis a nomber of
other coripanies who wero oventnally
dismissed as defendants to this action, For
ease of reference, we shall refer to all of
thegse defendants as  “appellanis” evea
though several of them have been
dismmissed from this action and are not
parties to this appeal.

*1 {1 4} On September 2, 2004, Amended
Substitute House Bill 292 (bercinafter “FLB. 2927)
went into effect. The key provisions of H.B, 292 are
codified in R.C, 2307.91 to 2307.98. Among other
things, these provisions require a plaintff briniging
an asbestos claim to make a prima facie showing
that the exposed persom has a physical impainment
resulting from a medical condition, and thet the
person's oxposure to asbestod wag a substantisl
confributing factor to the medical condition. Seo
R.C. 2307.92(B(D).

*] {4 5} Appellec advenced two clairs in her
action against appellantz: {1} thet decedent bhad
contracted asbestosis ¥ as a result of this
gxposure to asbestos in his workplace; and (2) that
appellants were also ligble under 2 theory of
wrongful death,

FN4. “ *‘Asbestosis’ means bilateral diffuge
fnterstitial fibrosis of the lungs caused by
inhalsfion of asbestos fibers” R.C.
2307.91(D).

“1 {{ 6} In March 2005, appeliee filed a motion
with several exhibits aunchod, secking to establich
the prima facie showing required under HB. 292.
Appellands responded with a2 momorandum in
opposition, asserting that appellec's ptoﬂ’eted
evidénce failed to establish a sufficient prima facie

showlng it jw her case fo proceed, and

el nesting ﬂta,t eppellec’s cese be administratively
dismissed pursnant to R.C. 2307.93(C).

*1 {{ 7} On April 24, 2005, the trial cour held o
hearing on the parties' varions arguments regarding
appellee’s  athestos-related  claims.  Appellee
conceded at the hearing that based on décedent's
death céxtificate, which had been filed in the case, ©
there i3 Bo ovidémee * * ¥, at. the moment, that
{decedent's] death was cavised 2k a result of an
[asbestos-related] disease.” Appelles requested ihe
triel comt to edministratively dismiss both her
asbestosis and wrengful death claimis until she had
an opporiunity to gather additional evidence in
support of them. Appellee also makied the trial coust
to find that fhe retroactive application of H.B. 292
to her case would be uncoastifutional, ag the trial
court bud found in previous cases. See Wilion v, AC
& 5 fne. (Mar. 7, 2006), Butler Cty. CE. No.
CV2001-12-3029,

2 {1 8} On June 1, 2006, the trial coust issued an
Amended Order of Administrative Dismissal® vmh

respect o appelles's asbestos claim. Initially, the

trinl court found that pursiant t R .C

2307.93(A)3)(e), epplying RC. 230792 to

llee's case “would impair [ber] substantive
rights in such a way as to vmlate Section 28, Article
11 of the Ohio Constitution.” Consequently, the trial
court announced its intention to review the prima
facis materials that hed been filed in the cese

acconding to the law ag it existed prior to September -

2, 2004.

*2 {J 9} However, the trizl court concluded that

the prima facie evidence presented by appeliee
failed “o mect tho criteria for maintaining an
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asbestos-related bodily injury claim that existed
prior to September 2, 2004." Consequently, the trial
court administratively dismdssed eppellee’s case
without prejudice pursuant 1o R.C. 2307.93(C).

*2 {f 10} Appellants now appeal from the tral
court’s June 1, 2006 order, raising the following
assignment of etror:

#2 {f 11} “THE TRIAL COURT BRRED IN ITS
INTERPRETATION THAT R .C. 230792
VIOLATES THE OHIO CONSTITUTION.”

#1 {§ 21} “(a) The order in &ffect dotermines the
action with respect to the provisional remedy and
prevents a judginent in the sction in favor of the
appealing party with respect to the provisiomal
remedy.

*3 {1 22} ‘(b) The appealing party wounld not be
afforded & meaningful or effsctive remedy by an
appeal following fnel judgment as to all
procecdingd, issues, claims, and parties in the action,

“2 {§ 12} Appollants argne that the trial court
erred in determining that it could ot apply certain
provisions of H.B. 292, including R.C, 2307.92,
without violating the ban on retroactive legislation
contained in Section 28, Aricle I of the Ohio
Constitution. We agree with this axgument,

*2 {§ 13} Initially, appellee conteémds that the
order from which appeliants me appeiling is not a
final appea'(able order, We disagrer with this
contenlion.

*2 {1 14} R.C. 2505.02, which govems “firal
orders,” states in pertinent part:

*2 {§ 15} “(A) As used in this section:
42 (§16} “* % *

“2 {§ 17} *“(3) ‘Provisional remedy’ means a
proceeding ancillary to un action, including, but ot
limited to * * * a prima facle showing pursuant to
section 2307.92 of the Revized Code, or a finding
made pursuant {0 division (A)}(3) of zection 2307.93
of the Revissd Code,

%2 (1 18} “(B) An order is a final order that may
be reviewed, affimed, modified, or reverced, with
or without retrizl, when it is one of the following:

'2{1‘19}“***
*2 {] 20} “(4) An order that grants or denfos a

provisionsl remedy and to which both of the
following apply:

*2 {1 23} In this case, the proceedings in the trial
court comstitnied a “provisional reimedy” under R.C.
2505,02(A)3) since they involved a procecding for
“a prinm-facie showing pursuant to section 2307.92
of the Revised Cade, or a finding nude pursuant to
division {A)(3) of section 230793 of the Revised
Code.” Additionally, the order being mppoaled is
one “that grints or demies a provisional reinedyf,]”
in that the trial court (1} fonnd that appellee had not
made 8 sufficient prima facie showing under R.C.
230792, snd (2) made a finding uader R.C.
2367.23(A)(3). See R.C. 2505.02(A)(3) and (BX4).

*3 (] 24} The oxder appedled from is also one that

“detemiviites  the action with respect to the
provisional remedy and prévediis a judgment in the
action in favor of the ing jparty with respect ta
the provisional remedy.” R.C. 2505.02(B)d}(a).
Specifically, the rial court found that pusenant to
R.C. 2307.93(A)(3)(a), applying R.C. 230792 to
appelles’s case “would impair  [appellec's)
substantive rights in such & way as to violate
Section 28, Asticls II of the Ohio Constitution.” As
a result, the trial court concluded that the law in
offect prior to the cffective dute of HB. 292, ie,
Septernber 2, 2004, must ba applied to this action.
Consequeiitly, the order appealed from meets both
of the requirements ligted in R.C. 2505.02(B)(4){a).

*3 {f 25} Finally, in light of all of the fucts and
ciccumstances of these proceedings, apptliamis *
would not be afforded a meaningfal or effective
wmedy” by having to wait to file an appeal “
following final Judgment 85 t all proceedings,
issues, claims, end parties in the action.” R.C.
2505.02(B)(4)b). Thetefora, we conclude that the
order from which the instant appeal was taken was
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final and apypealable. This court has reached the
same conclusion in similay, recent ¢ases, Ses, o4,
Wilson v, AC & S, Inc. (Dec. 18, 2006), Butler App.
No. CA2005-013-056, 2006-Ohio-6704, at . 3.

%3 {§ 26} As to the issues rajsed in appellants’
assignment of ervor, we first note that in #ilson, this
court beld that BL.C, 230791, 2307.92, and 2307,93
are provedaral or remedial provisions rather tian
substagtive oOnes, and, therefore, their retroactive
application to casss filed before the effective date of
those provisicns, ie., Ssptember 2, 2004, did not

*4 { 30} Appellants' assignment of emor is
snstained. ]

*4 (§ 31} The tial courts Juse 1, 2006 order is
affirmed i part and reversed in part, and this canse
is remanded to the trial cowrt with instructions to
issue a new order consistent with this opinion and in
accondincs with the law of this state.

POWELL, P.J,, and YOUNG, J., concur,
Ohio Apyp. 12 Dist..2004,
Stiahlheber v. Du Quebec, LTEE

violata the ban on retroactive legislation contained
in Section 28, Article II of the Ohio Constitution,

*3 [ 27} Yn light of our decision in Wilson, the
tial court erred when it found, pursuant to R.C.
2307.93(A)(3)a), that applying R.C. 2307.92 to
appellee’s casc “would impeir [her] substantive
rights in such 8 way a3 to violate Section 28, Article
1 of the Ohijo. Constitution.” The trisl cowt sleo
erred when it “reviewfed] thie peima facic materials
that had been filed ini the case according to fhe law
. an it existed prior to September 2, 2004.”

*3 {1 28} The trial court's decision to
administratively dismiss appellee’s case pursvant to
R.C. 2307.93(C), on the other hand, was correct,
Since appeller did not make the requisite prima
facic showing, the trial court was obligated to
_ dismiss both of appellec’s asbestos claims (for
asbestosis and wrongful death) without prejudice
pursuant to R.C, 2307.93(C).

*3 {{ 29} If appellec secks to reinstaie her case
purspant to R.C. 2307.93(C), then she must muke
the prima facie showing that meets the mininmum
requirements specified in R.C. 2307.92(8), (C), or
(D), whichevet is applicable; however, she may not
rely on the law as it existed priot to September 2,
2004, contrary to what the trial court had indicated
in its decigion. Ses R.C. 2307.93(C) { “Any plalntiff
whose case bas been administratively dismissed
under this division may move fo reinstate the
plaintiffs case if the plamtiff makes a prima-facie
showing fhat meets the minimum requirements
specified in division (B), (C), or (D) of section
2307.92 of the Revised Code™).

Copy, 2006 WL 3833888 (Ohio App. 12
Ditt.), 2006 -Ohic- 7034
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COURT OF APPEALS
IN THE COURT OF APPEALS OF CHIO
FOURTH APPELIATE DISTRICT
LAWRENCE COUNTY
. rany FL‘I} {'ﬁ Ft'} i: Bh

,I +

LINDA ACKISON, as Administratrix I!:.a "Jlb
of the Estate of Danuy SLER & T ATS
Ackison, s W LITY
Plaintiff-Appellant, : Case No. 05CA4E

ve.

ANCHOR PACKING CO., at al., + ENTRY ON MOTION TG CERTIFY

Dafendants-Appellees, :

Appellees’ filed a Motion to Certify Cenflict, pursuant to
App.R. 25, asserting that this court's Declaion snd Jﬁ&gmemt
Entry in Ackison v, Anchor Packing Cp,.. Lawrente App. Fo. O5CR46,
2006-0Ohio-7099, conflicts with the Twelfth District's decisions
in Wilgon v. AC & 8, Tnc., Butler App. No, CA2006-03-058, 2006-
Ohio-6704, Staley v. AC & 8, Ing., Butler App. No. CA2006-06-133,
2006-Ohio-7033, and

B8, Butlsr App.
No. CAZOD6-06-134, 2006-0hlo-7034.

Section 3(B) (4). Article IV of the Chlo Constitution parmuits
an appellate court to cextify an issve to the Ohio Buprame Court
for raview and final determination whan “the Judges of a court of
appeals find that a Judgment upon which they have agreed ils in
confliet with a judyment pronounced upon the same guestion by any

other court of appeals of the state.”

(1992), €6 Ohlo Bt.3d 594,
596 613 N.E.24& 1032, 1034, the Ohloc Supreme Court qlarified the
raquirements that an appsllate court must find before certifying

' gea our prior opinion for the full liest of appeliaes.
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a2 judgment me being in Conflict.

“pirst, the certifying court wust £ind that its
Judgment is in Conflict with the judgment of a court of
appeals of ancther district and the asasrted Conflict
mist be ‘upon the same gquestion.' Sacond, the alleged
Conflict wuet be on a rule of law~-not facts. Third,
the journal entry or opinion mugt clearly set E£orth
that rule of law which the certifylng court contends ia
in Conflict with the judgment on the sawme guestion by
other digtrict gourta of gppeals.”

In Wilson, the Twelfth District concluded that R.C. 2307.91

arann W w - f e Am——

to 2307.93 did not constitute unconstituticoal retrouctive
lagiaslation. Staley and Stahlheber followed the holdaing in
Wilson. In Ackison, we held thut the statutes, as applied to
Ackigon' 8 clalms, congtituted unconstitutional retroactive
legigletion. Our holding conflicts with the Twelfth Districe'p
decisions. Therafore, we grant appellées’ woticn to certify
conflict. We certify the following issue to the Ohio Bupreme
Court: ¥Can R.C. 2307.91, 2307.92, and 2307.93 be applied to
caces already pending on Saptembsr 2, 2004%"
McFarland, P.J. & Harsha, J.: Coacuy
MOTION GRANTED.
For the Cowy
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