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EXPLANATION OF WHY THIS CASE IS A CASE OF
PUBLIC OR GREAT GENERAL INTEREST AND

INVOLVES A SUBSTANTIAL CONSTITUTIONAL OUESTION

This case presents several critical issues for review, including (1) whether Ohio

statutes limit the EPA's power; authority and jurisdiction (2) whether the Sixth District, or the Tenth

District, is correct in their application of ORC 6112 private sewer systems; and (3) whether

calculation of penalties must follow guidelines previously determined by this Court.

In this case, the court of appeals grossly expanded the EPA's power, authority and

jurisdiction. Quite simply, the EPA sued under the Clean Air Act to claim jurisdiction over a

private sewer system (the EPA sued under OAC 3745-31-02 which provides that "no person shall

cause, permit, or allow the installation of a new source of air pollutants." (Emphasis added)).

The Clean Air Act, however, has nothing to do with the regulation of private sewers.

As such, the trial court should have dismissed the proceeding for lack of jurisdiction. On another

claim, the EPA sued under the provisions of well regulation (Chapter 6111 et seq., Injection of

Waste into Wells) which was also unrelated. Instead, the EPA should have sued under ORC 6112,

which the Ohio Legislature specifically enacted to govern private sewer systems.

By ignoring ORC 6112, the court of appeals disregarded the will of the Ohio

legislature and created disjointed authority between the Sixth District and Tenth District Court of

Appeals. In addition, the court of appeals blurred the jurisdictional distinctions of environmental

law by finding liability for water waste under the Clean Air Act.

By changing the law, the court of appeals now allows the Ohio EPA to retroactively

apply the huge fine provisions of ORC 6111.07 ($10,000 a day) to any individual or entity in the

state. For example, any of the tens of thousands of private Obio rural residences of farms and

cottages with septic tanks could be assessed penalties of $10,000 per day. By allowing these
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penalties, the court of appeals directly contradicts will of the legislature (which specifically enacted

RC 6112 et seq to govern private sewer systems).

Even worse, the court of appeals decision could allow the EPA to take a widow's

farm merely because she previously had an outhouse (i.e., a private sewer) on the property.

According the court of appeals view, the EPA could apply the Clean Air Act and the provisions of

ORC 6111.07 to retroactively apply a $10,000 fine over each day for all the years the outhouse

existcd on this privat^roperty.

If the court of appeals is willing to turn a blind eye to the application of the Clean Air

Act to water waste, the slippery slope never ends. By this decision, the court of appeals has blurred

or even eliminated the regulatory distinctions enacted by statute. As such, the EPA is now free to

hit any citizen of the state with its $10,000 a day hammer forjust about any reason. Even worse, the

EPA may extort enormous fines from parties who did no harm to the environment, as shown in this

case. The public concern and interest in this matter is therefore enormous.

Finally, the unbridled jurisdiction granted to the EPA bythe court of appeals infringes

upon the separation ofpowers ofthe Ohio Constitution, usuips the legislative brancb's authority, and

denies due process of law.

By undoing the damage of this case, this honorable Court may reinstate the statutory

scheme required by the Ohio legislature and hold the EPA accountable to those very statutes.



STATEMENT OF THE CASE AND FACTS

In this case, Maurer Mobile Home Court Inc. (hereinafter referred to as either

"Maurer") owns a mobile home park in Wood County, Ohio. As there is no public sewer system

serving the park, Maurer has always operated a privately owned treatment plant.

The treatment plant has been approved by the EPA and managed siuce 1984 by a

licensed Class III wastewater treatment plant operator. Maurer filed an application to improve the

__ plant which has sat on an EPA desk for more than 14 years without response (until this appeal).

The treatment plant has never harmed the environment and no evidence was

introduced as to any harm. Instead, the actual evidence before the trial court showed that Maurer

did no harm to the environment.

Following EPA guidelines, Maurer self-reported hundreds oftechnical violations over

a 15 year period. Many of these technical violations, such as the color of the byproducts, had no

standards set by the EPA and were therefore not truly actionable. Other violations fell within

excusable "upsets", exceptions relating to weather or other events outside Maurer's control

Even so, the EPA did nothing to act on these technical violations and gave no notice

that any of them were problematic. Although the EPA approved another permit in 1991 for Mauer's

private sewer plant, the EPA sat on its hands until filing a complaint in 2003 which requested fines

and penalties of $10,000 a day for the last 15 years.

After hanging the threat of such a large penalty over Maurer's head, the EPA then

demanded a "settlement" in the hundreds of thousands of dollars with a consent judgment that took

away Maurer's rights to any due process in future matters. Even though the record reflects that

Maurer did no harm to the environment, the EPA demanded payment, and if payment was not

received, threatened ruinous penalties which would have closed the mobile home park and evicted

its innocent residents.



World renown expert, Dr. Richard Basel, was highly critical of the EPA's attempted

extortion and failure to help the parties come into compliance with environmental policy.

The idea behind the gist is to help, and that means the EPA to help,
and that means the EPA to help each party come up to specification.
And certainly if there's a problem, then they should not only say
you're in violation, but give some aid and help, as do other agencies
such as USDA in food issues, as to how and quickly to remedy the
situation. ***

Well, I'm not trying to make a political statement, I'm making an
observation that some agencies are moreculpable in aiding the
change within manufacturers, et cetera, to overcome their problems
than others are ... That's not at all what I'm saying. To give aid and
consult. Not to do the work for them or to pay for those changes, but
to do it in the public service, which is what government is meant to

do***

If there's a problem, EPA should be more than willing to work
quickly with the company to help solve the problem, especially if it
means a recommitting issue or a change in the facility will
accomplish that event, which is in the public interest.

See Trial Transcript Vol 2, p 118, lines 15-24; p. 122, lines 1-9; and p.123, lines 18-22.

Despite failing to help, as Dr. Basel notes, and actually hindering, as the trial court

found, the EPA pursued its complaint to summaryj udgment based upon the self-reported admissions

of technical violations.

Based on these admissions, the trial court granted summary judgment as to liability

and then set a hearing in May 2006 as to an appropriate penalty. Prior to the hearing, Maurer filed

a motion to dismiss the EPA's action for lack of jurisdiction, failure to state a claim or other cause.

Maurer argued that the EPA had filed suit under the wrong statutes and therefore lacked jurisdiction

to proceed under those statutes. For example, the Clean Air Act has nothing to do with waste water

discharge penalties and no liability can arise thereunder. In addition, the claim for damages under

RC 6111.07 related to injection of waste into wells which was not alleged anywhere in the

complaint. Furthermore, this matter was confined to a private sewer, as admitted in the complaint,



and private sewers have their own penalty provisions under RC 6112.

Even though the EPA had sued under the wrong jurisdictional authority, and some

of its claims didn't even make sense (such as the Clean Air claim), the trial court nonetheless denied

the motion and continued to hold the damages hearing.

Thereafter the trial court issued an opinion assessing a penalty of $62,902. Much of

this penalty was calculated in violation of this Court's prior opinion of State, Ex Rel. Brown v.

Dayton Malleable, 1 Ohio St. 3d 151, 154 which mandated that each violation could only constitute

a single offense. Instead, the trial court double counted, and even triple counted, violations.

Upon the trial court's decision, the Appellant appealed to the Sixth District Court of

Appeals and alleged nine errors. In summary, the issues of appeal claimed that the trial court erred

(1) in failing to dismiss the case for failure ofjurisdiction and suing under the wrong statutes and (2)

miscalculated the penalty under existing law.

The court of appeals affirmed the trial court with a single sentence that there was no

persuasive authority that the legislature intended to separately regulate private sewer systems (even

though the legislature specifically enacted a separate chapter for private sewer systems, RC 6112 et

seq, which has its own penalty provision). Although the court of appeals spent many pages

addressing the propriety of the summary judgment, the court of appeals affinned the calculation of

penalty and glossed over the Dayton Malleable principles in a single sentence without analysis or

explanation.

In doing so, the court of appeals erred by effectively ignoring, or perhaps even

overturning, this Court's mandate set forth in Davton Malleable. Even worse, the court of appeals

erred by creating disjointed authority from the Tenth District's previous opinion which had correctly

the statute for private sewers applicable to this case. Not only has the court of appeals created chaos

in the case law, but has also broadened the powers of the Ohio EPA to an unprecedented and



unlimited scope.

Contrary to the court of appeals holding, the Appellant presents the following

arguments and propositions of law.

ARGUMENT IN SUPPORT OF PROPOSITIONS OF LAW

Proposition of Law No. 1: To resolve the disjointed authority
between the Tenth and Sixth District Courts of Appeal, this
Court should uphold the will of the legislature and app-ly-RC___
6112et seq. to private sewer systems.

In 1998, the Tenth District Court of Appeals correctly followed the will of the Ohio

Legislature by applying ORC 6112.03 to a private sewer system. See Johnson's Island Propertv

Owner's Association v. Shregardaus, Director of EPA, 1998 Ohio App. LEXIS 846. (10"' Dist.,

March 3, 1998).

By creating ORC 6112 as a distinct and separate chapter from ORC 6111 et seq., with

its own separate provision for imposing penalties (RC 6112.99), the Ohio Legislature did not intend

for RC 6111 to replace or superimpose upon RC 6112. In fact, a private sewer system is generally

considered to be free from local regulation. See Security Sewage Equip. Co. v. Beebe, 5 Ohio Misc.

178 (Lake County, 1965).

Furthermore, the recent legislative bistory shows that our lawmakers intended for a

separate set of laws to apply to private sewer systems. See 1998 H.B. 26 ( l22"d General Assembly,

1997-1998 Regular Session)(stating as to private sewer systems "Prior law precluded the Director

of Environmental Protection from approving plans for the construction and installation of private

sewer systems unless he received written notice from the PUCO that a certificate of public

convenience and necessity had been issued ... The act eliminates all of these provisions.").

Ohio is not alone in having separate laws governing private sewer systems. See



Atkinson Trust & Sav. Bank v. De Roo, 332 Ill. App. 251 (Ill. 2"' Dist., 1947)(a private sewer

constructed by an individual is his private property); Boyden v. Walkley, 113 Mich. 609 (Mich

S.Ct. 1897)(held that where no public sewer system existed, the city could grant to a citizen the right

to construct a private sewer in a street at his own expense and which, when constructed, may be used

by him without interference by other citizens).

In fact, in another mobile home case, the Florida Supreme Court not only affirmed

_-__therights_o_privatlv own and ciperate sewers, but also put them on equal footing with those of the

government. See Mt. Dora v. JJ's Mobile Homes, Inc., 579 So. 2d 219 (Fla 1991)("The basis for the

right of both governmental and private entities to provide utility services to the public is statutory

and the franchise right of each is equal and neither entity is, per se, superior or inferior to the

other.").

Thus, the Tenth District correctly applied the separate provisions of RC 6112, relating

to private sewer systems, in the Johnson's Island Property Owner's Association case.

Furthermore, the Tenth District's reasoning based itself firmly upon the Ohio

Supreme Court's holding in Public Utility Service, Inc. v. Public Utilities Com., 62 Ohio St. 2d 421

wherebythis Courtrestricted a waterworks companyto the statutory scheme governing water woxks.

Thus, this Supreme Court did not endorse the expansion of legislative intent beyond the express

statutes.

In contrast, the Sixth District's Court of Appeals decision in Maurer ignored and

disregarded the will of the legislature and the statutory scheme. Essentially, the Sixth District

created an new paradigm: if there are self-reported admissions, the EPA need not file under the

correct code. Ilere, the EPA clearly filed under the wrong law by attempting to apply the Clean Air

Act to a private sewer system. Furthermore, the EPA applied the provisions governing injecting

waste into wells for public systems.



What'sthedifference7 Under the public provisions regulating injection of waste into

wells, ORC 6111.07, the penalty provision provides for $10,000 per day fines. Under the private

sewer provisions of ORC 6112.99, the penalty provision is a fine of $500.

Without second guessing the wisdom of the legislature, the plain language of the

statute is clear: if you violate ORC 6112.02 or ORC 6112.04 as to a private sewer system, the penalty

for a violation is $500. See ORC 6112.99. The very complaint by the Ohio EPA against Mauer

relates to his application for a permit and the terms of that permit which falls squarely under_ORC__

6112.02. Similarly, Count One of the complaint, which claimed a failure to obtain apermit to install,

is expressly limited by RC 6111.99(F) ("Whoever violates section 6111.44 of the Revised Code shall

be fined not more than one hundred dollars.").

The Sixth District Court ofAppeals, however, completely disregards the entire chapter

of ORC 6112 et seq., ignores RC 6111.99(F) and instead applies ORC 6111.07 for a $10,000 a day

fine.

In so doing, the Sixth District blurs the jurisdictional distinctions established by the

Ohio Legislature and created a slippery slope whereby the Ohio EPA can sue just about anybody for

anything. For example, the EPA may now threaten and collect giant fines of $10,000 per day to any

of the tens of thousands of Ohio's personal rural residences which rely on a septic tank (as do many

farmers or cottages). So long as it touches the waters of the state, which all things do (including

your own personal sweat) the EPA may now levy fines of $10,000 per day. What's even worse, the

EPA need not give you notice of the violation in advance (one of the errors on appeal questioned the

lack of notice, which was disregarded).

Instead of expanding the jurisdiction of the EPA, as the court ofappeals has, this Court

should rein in the Ohio EPA and force them to follow their goveming statutes.



Proposition of Law No. 2: The principles set forth by the Ohio
Supreme Court in the case of Dayton Malleable still govern and
the court of appeals has no authority to depart therefrom.

State, Ex Rel. Brown v. Dayton Malleable mandates that each violation can only

constitute a single offense. 1 Ohio St. 3d 151 (stating at 154, "Each day of violation is a separate

offense."). However, the court of appeals in the instant case multiplied single offenses into multiple

offenses in ex ress contradiction to Dayton Malleable.

How did this happen? Quite simply, the trial court counted a single measurement

taken once a week as equal to seven violations and a single measurement taken once a month as thirty

different violations. In contrast, Dayton Malleable requires that this single measurement is a single

offense.

Over 15 years of calculations, this error snowballs into most ofthe supposed violations

upon which Maurer was penalized. Not a single one of these violations caused any harm to the

environment.

Instead of correcting this error, the court of appeals confirmed it by stating that it

would not disturb the calculations done by the trial court. By failing to follow the principles set forth

in Davton Malleable, the trial court is free to set penalties as it sees fit. Such disregard of this Court's

mandate should not be countenanced and must be corrected.



Proposition of Law No. 3: By assessing penalties upon alleged
violations for which no standards had been set and no notice was
given violates the due process requirements of Ohio's
Constitution.

As admitted by the trial court, may of the violations had no staridards. See Judgment

Entry, p. 15 (stating "Similarly, a failure to report odor, turbidity, flow, or e. coli counted as a

violation of one day. For these later items, there were no standards, the requirement was simply to

report findings.").

To penalize someone for violation of a regulation without any standards is akin to

giving someone a speeding ticket in an area with no speed limit. It is a gross violation of due process

and cannot stand.

Due process was offended in yet another way when the EPA failed to give notice for

violations prior to December 15, 2000 (the trial court stated that "[a] review of the chronology shows

that it was not until December 15, 2000 that the Ohio EPA first explicitly notified MMHC [Maurer]

that it need to bring its effluent into compliance with its NPDES permit.").

Before notice of its violation, Maurer did not know it was violating its NPDES permit.

In fact, Maurer's EPA operator, Mike Carson, had reported its MOR's for years without any objection

or notice of violation from the EPA. Wbile ignorance of the law is no excuse, it is limited and, and

in some cases, superceded by the Constitutional protections of due process.

The rule that'ignorance of the law will not excuse' is deep in our law,
as is the principle that of all the powers of local government, the police
power is 'one of the least limitable.' On the other hand, due process
places some limits on its exercise. Engrained in our concept of due
process is the requirement of notice. Notice is sometimes essential so
that the citizen has the chance to defend charges. Notice is required
before property interests are disturbed, before assessments are made,
before penalties are assessed. Notice is required in a myriad of
situations where a penalty or forfeiture might be suffered for mere
failure to act.

Lambert v. California, 355 U.S. 225, 228 (1957).
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By waiting to notify Maurer of any violations until the end of 2000, the Ohio EPA

denied Maurer notice and due process for a hearing as to these violations and an opportunity to

modify his permit and or do something to pro-actively reduce his violations. In fact, as shown by the

trial court's chart on page 15 in his judgment entry, the violations went down dramatically after notice

of the violations was received on December 15, 2000.

Year Days of Violation

1997 337
1998- -28S

1999 160
2000 243

2001 138
2002 114
2003 28
Total 1303

Because notice was not received until the end of 2000, it is a violation of due process

to access a penalty for the four years prior. The trial court, however, did just that and the court of

appeals affirmed. To prevent these affronts to the Due Process guaranteed by the Ohio Constitution,

this honorable Court should hear the merits of this appeal.

CONCLUSION

For the reasons discussed above, this case involves matters of great public interest,

involves a split of authority between the courts of appeals, challenges the precedent set forth by this

Court, and involves a substantial Constitutional question of due process. Accordingly, the appellant

respectfully requests that this honorable Court accept jurisdiction in this case so that the important

issues presented will be reviewed upon the merits.



Respectfully submitted,

Mark A. Davis (0070983)
The Davis Law Office, LLC
500 Madison Avenue, Ste 340
Toledo, Ohio 43604
Counsel for Defendant/Appellant
Maurer Mobile Home Court, Inc.
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day of June, 2007 forwarded to plaintiffs counsel, Thomas Behlen, Asst Attorney

General, Environmental Enforcement Section, 30 E. Broad St., 25'h Floor, Columbus, OH 43215-3400

by first class U.S. Mail.

Mark A. Davis
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SINGER, J.

{¶ 1} Appellant appeals a partial summary judgment and assessed penalty issued

by the Wood County Court of Common Pleas for violations of Ohio's water pollution

abatement statutes. For the reasons that follow, we affirm.

'The court recognizes that Marc Dann is now the Ohio Attorney General.
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{¶ 2} Appellant, Maurer Mobile Home Court, Inc., owns and operates a mobile

home park near Bowling Green, Ohio. The park is serviced by a wastewater treatment

plant, also owned by appellant. The plant treats sewage from the mobile home park,

discharging the treated effluent into a ditch, which leads to a creek and ultimately into the

Maumee River.

{¶ 3} Ohio law prohibits the introduction of effluents such as that generated by

appellant's treatment plant into the waters of the state absent a valid permit. R. C.

6111.04. In 1985, the state obtained ajudgment against appellant for discharging

pollutants without such a permit. As a result, appellant was ordered to, and did, obtain a

National Pollutant Discharge Elimination System ("NPDES") permit from the director of

the Ohio Environmental Protection Agency ("OEPA").

{¶ 41 The NPDES permit was renewed in 1991. This permits set specific

acceptable pollutant discharge levels and required appellant to submit to the OEPA a

Sludge Management Plan, detailing the method appellant proposed to dispose of or use

sludge generated by its treatment plant.

{¶ 51 On December 31, 2003, appellee, Ohio Attomey General Jim Petro, on

behalf of the OEPA, filed a complaint alleging that (1) appellant had modified its

treatment plant without requisite permission of the OEPA; (2) beginning in January 1997

and continuing through the date of the complaint, appellant had discharged pollutants in

excess of the levels permitted on hundreds of occasions; and (3) appellant had never

submitted a Sludge Management Plan as directed in the 1991 NPDES permit. Appellee
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sought a permanent injunction enjoining further violations and a statutory civil penalty

for the violations of R.C. Chapter 6111 enumerated. Appellant answered, denying

liability and asserting several affirmative defenses.

{$ 6} Following discovery, appellee moved for partial summary judgment on the

issue of liability only. Appellant responded with a memorandum in opposition. On

consideration, the court found appellee's motion for partial summary judgment well-taken

------ -- -- - ------ --- -
on all three counts. In May 2006, the court held a hearing on remedy, following whi'ci,

the court, in a 30 page judgment entry, assessed a total penalty of $62,902 and ordered

appellant to make certain improvements to its wastewater treatment facility. From this

judgment, appellant now brings this appeal.

{¶ 7} Appellant sets forth the following nine assignments of error:

{¶ 81 "ASSIGNMENT OF ERROR NO. 1

{$ 9) "The 1'rial Court Erred By Failing to Grant Defendant's Motion to Dismiss

For Lack of Jurisdiction, Failure to State a Claim, and or Other Cause

{¶ 101 "ASSIGNMENT OF ERROR NO. 2

{¶ 11) "The Trial Court Erred In Failing to Apply RC 6112.

{¶ 12} "ASSIGNMENT OF ERROR NO. 3

{¶ 131 "The Trial Court Erred By Miscalculating the Penalty Based Upon the

MORs.

{¶ 141 "ASSIGNMENT OF ERROR NO. 4

{¶ 15) "The Trial Court Erred in its Penalty Calculation by Retroactively,

JOURNALIZED
Including Days Before December 15, 2000. Cf;..l g'; ^^^ APP^AUS

rt?AN 1 i 2007

v-m. Aq Pa, 0^3



{¶ 16} "ASSIGNMENT OF ERROR NO. 5

{¶ 17) "The Trial Court Erred By Retroactively Including Days in its Penalty

Calculation Were Either Subject to Latches, Waived, or Estopped.

{¶ 18} "ASSIGNMENT OF ERROR NO. 6

{¶ 191 "The Trial Court Erred In Failing to Identify and Separately Calculate

Which Violations (or Days of Violation) Violate Which Statutes.

{¶ 20} "ASSIGNMENT OF ERROR NO. 7

{¶ 21} "The Trial Court Erred in Granting Summary Judgment as to Count One of

the Complaint.

{¶ 22) "ASSIGNMENT OF ERROR NO. 8

{¶ 23} "The Trial Court Erred in Granting Summary Judgment as to Count Two of

the Complaint.

{¶ 24} "ASSIGNMENT OF ERROR NO. 9

{¶ 25} "The Trial Court Erred in Granting Summary Judgment as to Count Three

of the Complaint."

1. Applicable Law

{¶ 261 Following the trial court's issuance of partial summary judgment, and prior

to the hearing on remedy, appellant moved to dismiss, pursuant to Civ.R. 12 (B).

Appellant argued that its system is statutorily a private sewer system and, as such, is only

subject to enforcement brought under R.C. Chapter 6112, the statute concerning private

sewage systems. Since this enforcement action was expressly brought pursuant to R.C.

J0^^Rt^vâ`.^..I^^D
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Chapter 6111, appellant argued, it should be dismissed. The trial court's rejection of this

proposition and its denial of the motion is the subject of appellant's second assignment of

error.

{¶ 27} Appellant offers similar arguments in its first assignment of error,

maintaining that even if R.C. Chapter 6111 was applicable, appellee brought its

complaint under the wrong provisions of that chapter. Appellee premised all of its claims

------ - ----------
on R.C. 6111.07. The proper provision for failure to obtain an installation permit, as

delineated in Count 1, is R.C. 6111.44, according to appellant. Failure to submit a

Sludge Management Plan, as alleged in Count 3, is governed by R.C. 6111.45, appellant

insists. Appellant maintains that Count 2 is improper because R.C. 6111.01 through

6111.042 apply "only to'isolated wetlands."'

{¶ 28} Appellant provides us with no persuasive authority that the legislature

intended R.C. Chapter 6112 to be the exclusive regulatory scheme for private wastewater

treatment facilities. R.C. Chapter 6112 deals only with how such a system may come

into being, R.C. 6112.02 (application process); R.C. 6112.03 (construction approval);

R.C. 6112.04 (construction supervised by registered engineer), and the ability of county

commissioners to acquire such a system. R.C. 6112.05. Other chapters deal with the

organization and construction of other types of systems. R. C. Chapter 6115 (sanitary

districts); R.C. Chapter 6117 (county sewer districts); R.C. 6119 (public regional water

and sewer districts). None of these provisions touch on the operation of the respective

facilities. That is in the purview of R.C. Chapter 6111. e_
C^':.r '^..^° j-°= APPEALSaY' t:^
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{¶ 29} Absent a perinit, R.C. 6111.04 prohibits the discharge of sewage or sludge

into the waters of Ohio. R.C. 6111.04 (A) (1) (2). R.C. 6111.07 provides for

enforcement of the statutes and rules promulgated thereunder and, " * * * any order, rule,

or term or condition of a permit issued or adopted by the director of environmental

protection ***." Thus, R.C. Chapter 6111 is the vehicle established for the

enforcement of operating parameters established for systems built pursuant to R.C.

Chapters 6112, 6115, 6117 and 6119.

{¶ 30} Accordingly, appellant's second assignment of error is not well-taken.

{¶ 31} With respect to appellant's first assignment of error, "* * * the fundamental

rule is that an appellate court will not consider any error, which could have been brought

to the trial court's attention, and hence avoided or otherwise corrected." Schade v.

Carniege Auto Body (1982), 70 Ohio St.2d 207, 210, citing State v. Glaros (1960), 170

Ohio St. 471, paragraph one of the syllabus. Appellant's arguments concerning whether

R.C. 6111.07 is the proper provision under which to prosecute this action were not before

the trial court and will be deemed waived. Accordingly, appellant's first assignment error

is not well-taken.

II. Summary Judgment

{¶ 321 In its assignments of error Nos. VII through IX, appellant asserts that the

trial court erred in awarding appellee partial summary judgment on each of the three

counts of its complaint.
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{¶ 33} On review, appellate courts employ the same standard for summary

judgment as trial courts. Lorain Natl. Bank v. Saratoga Apts. (1989), 61 Ohio App.3d

127, 129. The motion may be granted only when it is demonstrated:

{¶ 34} "* * * (1) that there is no genuine issue as to any material fact; (2) that the

moving party is entitled to judgment as a matter of law; and (3) that reasonable minds can

come to but one conclusion, and that conclusion is adverse to the party against whom the

--- -motion for summary judgment is made, who is entitled to have the eviden-ce co-nst-rued

most strongly in his favor." Harless v. Willis Day Warehousing Co. (1978), 54 Ohio

St.2d 64, 67, Civ.R. 56(C).

{¶ 35} When seeking summary judgment, a party must specifically delineate the

basis upon which the motion is brought, Mitseffv. Wheeler (1988), 38 Ohio St.3d 112,

syllabus, and identify those portions of the record that demonstrate the absence of a

genuine issue of material fact. Dresher v. Burt (1996), 75 Ohio St.3d 280, 293. When a

properly supported motion for summary judgment is made, an adverse party may not rest

on mere allegations or denials in the pleading, but must respond with specific facts

showing that there is a genuine issue of material fact. Civ.R. 56(E); Riley v. Montgomery

(1984), 11 Ohio St.3d 75, 79. A "material" fact is one which would affect the outcome of

the suit under the applicable substantive law. Russell v. Interim Personnel, Inc. (1999),

135 Ohio App.3d 301, 304; Needham v. Provident Bank (1996), 110 Ohio App.3d 817,

826, citing Anderson v. Liberty Lobby, Inc. (1986), 477 U.S. 242, 248.

{¶ '' a ^^ ^^36} R.C. 6111.07 provides: P E 6 res4a^g^ ^^^^^
^-^.A^.^
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{¶ 37} "No person shall violate or fail to perform any duty imposed by sections

6111.01 to 6111.08 of the Revised Code or violate any order, rule, or term or condition of

a permit issued or adopted by the director of environmental protection pursuant to those

sections. Each day of violation is a separate offense." (Emphasis added.).

{¶ 381 Pursuant to R.C. 119.06 (C), the terms and conditions of the NPDES permit

issued to appellant in 1991, continued beyond its 1996 expiration date, pending

-----------------
consideration of the renewal application. The permit requires appellant to suT^inif

monthly operating reports, demonstrating its compliance with the specific pollutant

discharge levels set in the permit. The permit directs appellant to submit a Sludge

Management Plan within three months of the permits 1991 effective date. Additionally,

appellant must notify the director of OEPA, "* * * of any planned changes in the

permitted facility ***." R.C. 6111.44 requires that plans for such modifications be

approved by the director prior to the initiation of construction.

{¶ 39) Accompanying appellee's motion for summary judgment was an affidavit

of a professional engineer and licensed wastewater operator employed by the OEPA, who

averred that the agency had no record of a Sludge Management Plan submitted by

appellant within three months of its 1991 permit or any other time. Moreover, the

engineer reported that appellant had constructed three ponds connected to its treatment

system and had neither notified the director of OEPA nor been granted his approval.

{¶ 401 The OEPA engineer also averred that she had conducted a comparison

analysis of the data in the monthly operating reports submitted by appe
:^^^.^
c• 'y"i
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permissible effluent parameters in appellant's NPDES permit. Between January 1997,

and October 2005, according to the engineer, there are literally hundreds of occasions

when appellant violated the permitted effluent limits or failed to submit required reports.

{¶ 41} Appellant responded that it could not be held to the terms of the 1991

NPDES permit, because it never received the final permit. Moreover, the ponds it

constructed were not a "modification" as the term is administratively defined; it applied

--- -_-- -- - -
for a construction permit, but the OEPA had never acted-upon-- the application; it may noY

be held liable for exceeding discharge parameters due to "upsets;" and, the state should be

estopped from enforcing the terms of the permit for its failure to act on the construction

application.

{¶ 42} The state responded with an affidavit of the OEPA's custodian of records,

authenticating a document showing the 1991 permit was sent by certified mail to

appellant on July 26, 1991, and a December 24, 1991 letter from appellant's Certified

Wastewater Treatment operator stating that, "* * * we are currently operating under the

new permit ***." The state also noted that appellant admitted that it was subject to the

terms of the permit in its answer to the state's complaint.

{¶ 43} Since all of the state's allegations are premised in one respect or another on

violations of the 1991 NPDES permit, it would be a material issue, precluding summary

judgment, if this document were ineffective or invalid. Appellant insists that this is the

case, supporting this assertion with the affidavit of its principal, James Maurer, who

averred that appellant never received the final permit. JCTI^^^I^^^a^
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{¶ 44) Unsupported and self-serving assertions in affidavits, standing alone and

without supporting Civ.R. 56 evidence, however, are insufficient to demonstrate material

issues of fact. Bell v. Beightler, 10th Dist. No. 02AP-569, 2003-Ohio-88, ¶33; Aeh v.

Madison Twp. Trustees, 4th Dist. No 03CA 2885, 2004-Ohio-2181, ¶40.

{¶ 451 An•ayed against Maurer's affidavit are appellant's own admission in its

answer, that it was subject to the terms of the permit, its acknowledgment that it received

---------------- ----a draft of the permit (which was unchanged in finaTTb_rin),_a copy of a cover letter fTom

an OEPA official conveying the final permit and a 1991 letter from appellant's consulting

engineer to the OEPA, acknowledging that the permit had been issued and that he had so

advised Mr. Maurer.

{¶ 46) It it is clear from this unrefuted evidence that appellant had actual

knowledge of the issuance of the NPDES permit and its terms and conditions years prior

to the allegations presently at issue. There is no evidence of record that, at any time prior

to the initiation of this suit, appellant sought to appeal or otherwise protest these terms

and conditions. As a result, it may not now be heard to raise its own inaction as a

defense. Thus, the permit maintains full effect.

{¶ 471 One term of the permit is that, within three months of its issuance,

appellants submit to OEPA, a "Sludge Management Plan." The evidence is unrefuted

that no such plan was ever submitted. Consequently, the trial court properly granted

partial summary judgment on Count 3 of appellee's complaint and appellant's ninth

assignment of error is not well-taken. w ^F^ ^'^ ^e al^.• A
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{¶ 48} Appellant's NPDES permit requires that it provide notice to OEPA in

advance, "* **of any planned changes in the permitted facility ***." R.C. 6111.44

prohibits changes to a plant, absent approval of OEPA. Ohio Adm. Code 3745-91-02 (A)

(1) requires a permit to, "* * * establish or modify a solid waste disposal facility."

{¶ 49} While appellant eventually applied for a permit for three ponds as part of its

waste treatment program, it is undisputed that these ponds were already constructed and

-------- ------ ---^ -in use prior to the permit application. This constitutes a vio-lation of the7VPI?ES pwnrit

and both statutory and administrative provisions. That OEPA delayed for an incredibly

long time in considering the application is not material. The violation occurred before

the application was submitted. Accordingly, the trial court did not err in granting partial

summary judgment on Count 1 and appellant's seventh assignment of error is not well-

taken.

{¶ 50} With respect to the violation of the effluent discharge standards, it is

undisputed that appellant's monthly operating reports reveal numerous instances of

measurements outside the permitted standards. In defense, appellant again argues that,

since the final permit was never received, its terms are not binding and that some of the

violations were due to "upsets."

{¶ 51} We have already rejected appellant's argument with respect to the validity

of its permit. Concerning appellant's assertion that its violations were the result of

"upsets," appellant's NPDES permit incorporates the provisions of 40 C.F.R. 122.41(n)

on this issue. Both the permit and the referenced CFR provision defines an "upset" as,

:^'i-x:+d9A1`va
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"* * *an exceptional incident in which there is unintentional and temporary

noncompliance with technology based permit effluent limitations because of factors

beyond the reasonable control of the permittee. An upset does not include

noncompliance to the extent caused by operational error, improperly designed treatment

facilities, inadequate treatment facilities, lack of preventive maintenance, or careless or

improper operation."

{¶ 52) The incorporated federal rule makes an "upset" an affirmative defense for

which the permittee has the burden of proving through "contemporaneous operating logs,

or other relevant evidence" that (1) an upset occurred and it's cause can be identified, (2)

the facility was being properly operated at the time, (3) the permittee orally reported the

upset within 24 hours, and (4) the permittee took timely remedial measures. 40 C.F.R.

122.4 1 (n)(3)(i)-(iv).

{¶ 53} Here, appellant referenced deposition testimony and exhibits disclosing

what it maintained were 31 operational "upsets" and argued that many of the purported

violations are multiples of the asserted upsets. Notwithstanding this assertion, it is

undisputed that some, likely most, of the violations alleged occurred. Clearly, then,

appellee was entitled to summary judgment on the liability question. That the trial court

elected to sort out exact numbers in the context of the hearing on remedies is a prudent

husbandry of judicial resources which we shall not disturb. Accordingly, appellant's

eighth assignment of error is not well-taken.
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111. Penalty

{¶ 541 R. C. 6111.07(A) prohibits the violation or breach of any duty imposed by

specific statutes, rules or terms of a permit issued by the director of OEPA. The statute

expressly makes each day of violation a separate offense. R.C. 6111.09 sets the civil

penalty for a violation of R.C. 6111.07(A) at, " * * * not more than ten thousand dollars

***." Below this ceiling, the amount of penalty to be imposed rests in the informed

in of the court, State ex re1. Brown V. Howard (1981), 3 Ohio App.3d 189, 191,

and will not be the reversed absent an abuse of discretion. Id. at 192. An abuse of

discretion is more than an error of law or a mistake of judgment, the term connotes that

the court's attitude is arbitrary, unreasonable or unconscionable. Blakemore v. Blakemore

(1983), 5 Ohio St.3d. 217, 219.

{¶ 55) In this matter, the trial court opted to use the same analytical framework

employed in State ex rel. Brown v. Dayton Malleable, Inc. (Apr. 21, 1981), 2d Dist. No.

6722, partially reversed on other grounds (1982), 1 Ohio St.3d 151, 158. In Malleable,

the trial court adopted for guidance the civil penalty policy from the United States

Environmental Protection Agency. BNA Environmental Reporter, April 21, 1978 at

pages 2011, et seq. Those guidelines provide:

{¶ 56} "Step 1- Factors comprising Penalty

{¶ 571 "Determine and add together the appropriate sums for each of the four

factors or elements of this policy namely: the sum appropriate to redress the harm or risk

of harm to public health or the environment, the sum appropriate to remove the economic

T 0 P A "P E ALS
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benefit gained or to be gained from delayed compliance, the sum appropriate as a penalty

for violator's degree of recalcitrance, defiance, or indifference to requirements of the law,

and the sum appropriate to recover unusual or extraordinary enforcement costs thrust

upon the public.

{¶ 58) "Step 2 - Reduction for Mitigating Factors

{¶ 59) "Determine and add together sums appropriate for mitigating factors, of

" which^he m^ypical are the following: the sum T f yo re^lect anriy part o^the non-

compliance attributable to the government itself, the sum appropriate to reflect any part

of the non-compliance caused by factors completely beyond violator's control (floods,

fires, etc.)

{¶ 60) "Step 3 - Summing of Penalty Factors and Mitigating Reductions

{¶ 61) "Subtract the total reductions of Step 2 from the total penalty of Step 1. The

result is the minimum civil penalty." State ex. rel. Brown v. Dayton Malleable, Inc. (Apr.

2, 1981), quoting USEPA BNA Environmental Reporter at 2014.

{¶ 621 The trial court also noted that a civil penalty, in order to deter violation of

R.C. Chapter 6111, must be large enough to hurt the offender, State ex rel. Petro v. Tri-

State Group, 7th Dist. No. 03 BE61, 2004-Ohio-4441,1 104, citing State ex rel.

Celebrezze v. Thermal-Tron, Inc. (1992), 71 Ohio App.3d 11,19, and yet not so large as

to result in the violator's bankruptcy. Dayton Malleable, 1 Ohio St.3d at 156.

{¶ 63) With respect to Count I of appellee's complaint, the trial court found

appellant in violation for failure to obtain a pond permit for 61 days, the time between

^^ALIZED
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when OEPA notified appellant that it needed to file an application for a permit for its

ponds and the time that one was filed. Because the ponds, properly constructed, would

have actually had a beneficial effect on the environment, the court opted for a minimal

civil penalty of $1 per day.

{¶ 64) On Count 2, the court found 1,303 days in violation of permitted discharge

levels between January 1, 1997, and October 31, 2003, the date of the complaint. The

curt no ed^hat many of the violations were minor and that the affluent levels disclosed

violations which, taken alone, would, " * * * not adversely affect the Maumee River."

The Court found a $50 per day fine reasonable.

{¶ 651 Concerning Count 3, the court found that appellant had failed to submit a

Sludge Management Plan during the entire 2,556 day period covered under the

complaint, but since OEPA was aware of appellant's sludge disposal practices and there

was no evidence of damage to the environment or public health, a $2 per day fine was

deemed appropriate.

{¶ 661 The trial court found no economic benefit from the violations adjudicated

in Counts 1 or 3. With respect to Count 2, the court determined that appellant should

have spent $5,000 to improve the plant in 1997, adding $3,000 to civil penalties for the

interest appellant saved by waiting nine years to make such improvements.

{¶ 671 The court assessed no penalty for recalcitrance or indifference or for

unusual enforcement costs. It reduced the daily civil penalty from $50 per day to $45 per

day for discharge violations, and from $2 per day to $1 per day for failure to submit the
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sludge management plan. This was due to the court's finding that the government should

have been, "* ** more helpful in guiding [appellant] through the regulatory process."

{¶ 68) The court found that what appellant asserted were operational "upsets,"

were, "* * * generally due to equipment failures or the failure to address rainfall inflow

and infiltration problems," but concluded that one particular problem was the result of a

neighboring farmer deliberately blocking appellant's drainage line. For this event, the

concluded that this amount was within appellant's ability to pay.

{¶ 69) In its third assignment of error, appellant asserts that the trial court

miscalculated the number of days of discharge violations because it counted 30 days of

violation for measurements that were to be taken every 30 days and seven days of

violation for measurements required every seven days. Appellant also asserts that

violation days may not be found when reporting is required for measurements for which

there are no limits set in the perinit.

(1170) As appellee points out, appellant did not raise the 7/30 days issue before the

trial court, waiving the matter for appeal. Schade v. Carnegie 4uto Body, supra.

Moreover, appellant provides us with no persuasive authority that its interpretation of the

directive of R.C. 6111.07 that "each day of violation is a separate offense" is more valid

than that employed by the trial court. It seems reasonable that a reading taken every

seven days shows the status of events for each of those seven days.
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{¶ 71} With respect to the standard-dependent violations, the permit required

reporting. If no report was made, it is a violation of the terms and conditions of the

permit, therefore, a violation of R.C. 6111.07 (A). Accordingly, appellant's third

assignment there is not well-taken.

{¶ 72} In its fourth assignment of error, appellant insists that it should not be

assessed a penalty for discharge violations prior to December 15, 2000, the day OEPA

-first no3fied appella-n-Fthat it must bring its eMuent into compliance with the NPDES

permit. This is a specious argument. R.C. 6111.07 makes unlawful violation of the terms

and conditions of the permit. The perinit was issued in 1991, and its terms were never

appealed. Consequently, OEPA could have sought penalty back to the date of the

original issuance had it so chosen. Accordingly, appellant's fourth assignment is not

well-taken.

{¶ 73} Appellant maintains in its fifth assignment of error that the state should be

barred from pursuing this action because of the doctrines of latches, waiver and estoppel.

{¶ 74} The doctrine of latches is premised on the maxim that, "* * *equity aids the

vigilant and not those who slumber on their rights." Black's Law Dictionary (6 Ed. Rev.

1990), 875. The essence of latches is estoppel. It is a species of equitable estoppel. Id.

Estoppel, in general, does not apply against the state or its agencies in the exercise of a

governmental function. Hortman v. City ofMiamisburg, 110 Ohio St.3d 194, 199, 2006-

Ohio-425 1, ¶ 25. The state cannot be estopped from its duty to protect the public

welfare, because it failed to act as expeditiously as possible. Sekerak v. Fairhill Mental

Health Ctr. (1986), 25 Ohio St.3d 38, 39. ^^^^^AL^^^D
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{¶ 75} "It is well-settled that in the absence of a statute to the contrary, laches is

generally no defense to a suit by the government to enforce a public right or protect a

public interest. The principle that laches is not imputable to the government is based

upon the public policy in enforcement of the law and protection of the public interest. To

impute laches to the govemment would be to erroneously impede it in the exercise of its

duty to enforce the law and protect the public interest. ** *." Ohio State Bd of

Pharmacy v. Frantz (1990), 51 Ohio St.3d 143, 146 (Citations omitted.)

{¶ 76} Accordingly, appellant's fifth assignment error not well-taken.

{¶ 77} In its remaining assignment of error, appellant complains that the trial court

should have delineated the specific days on which violations occurred, relating to specific

statutes. Appellant insists that it was an error to lump all the violations together,

assuming a maximum statutory daily fine of $10,000 for each.

{¶ 78} Since all of the violations alleged were stated as a violations of R. C.

6111.07 (A), all are subject to the maximum $10,000 daily fine found in R.C. 6111.09

(A). No additional delineation was required. Accordingly, appellant's sixth assignment

there is not well-taken.

{¶ 79} On consideration whereof, the judgment of the Wood County Court of

Common Pleas is affirmed. Appellant is ordered to pay the costs of this appeal pursuant

to App.R. 24. Judgment for the clerk's expense incurred in preparation of the record, fees

allowed by law, and the fee for filing the appeal is awarded to Wood County.

JUDGMENT AFFIRMED.
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State ex rel. Petro v.
Maurer Mobile Home Court, Inc.

WD-06-053

A certified copy of this entry shall constitute the mandate pursuant to App.R. 27.

See, also, 6th Dist.Loc.App.R. 4.

Mark L. Pietrykowski, P.J.

Arlene Singer, J.

Thomas J. Osowik, J.
CONCUR.

This decision is subject to further editing by the Supreme Court of
Ohio's Reporter of Decisions. Parties interested in viewing the final reported

version are advised to visit the Ohio Supreme Court's web site at:
http://www.sconet.state.oh.us/rod/newpdf/?source=6.
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