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i=.xPL.A.NATIO^Y T13IS C^ES NOI IlJVOLVE A SUBSTANTIAL
CONSTITUTIONP,L OU$ST70N AND SS NO I A CASE OF PUBZ IC OkZ GREAT

GENER.AL ASTEREST

Defeudan.t-Appellee's Motion t.o Certify Conf].i.ct to the Supreme Cou.rt of Ob.io

should be denied. The issuc for certification is of such limited public interest, that

cerkificat.ion of this issue is unwarranted.

The issue attempting to be certified deals with the Constitationality of formex

1Zevised Code § 3937.18(.T)(1) aud § 39"a7_ 18(K)(2), or more commonly referred to as the

intra-fauvly exclusion. Tb.ese provisions permitted instiuance companies to deny

coverage to injured parti.es who were resident family members of the tortfeasor. This

Court's opinion cozxectly held that this arbitrary classification was aviolation of the Obio

azld Uzaited States Bqual Protection Clause.

The Ohio Legislature, having seen the iuequitable results that § 3937.18(7)(1) and

§ 3937.18(K)(2) provided, repeaJ.ed tlte iara.-farnily exclusion. T'hese sections were only

in effect from September 3, 1997 tbrougla September 21, 2001. Because these provisions

were in effect for only a brief period, cerkification ^would not be warranted as few, if any,

cases are curzeatly izx litigation deal with these provisions, or have survived to tbzs date.

With the final effective date of the statute being Septero.ber 21, 2001, any

potential lawsuits would have to have beerA filed by September 2003, excluding minors'

claims. It is unlikely that any decision on this matter would have any effect, as few cases

would still in litigation contain this issue.



STATEMENT OF THE CASE,AND FACTS

On February 14, 2000, Elizabeth Burnett was a passenger in a vehicle driven by

lier husband, Albert Burnett. The velv.cle was involved in an accident oxa State Route 7,

in Broolcfield Township, Trumbull Couuty, 4hio, in which her husband, Albert Burnett,

was negligent Elizabeth Burnett sustained serious injuries resulting from the accident.

Motorists Mutual Insurance Coznpauy r.v.si.ued the vebicte driven by Albert

Burnett, to which Albert Buzzaett was a named insured. Albert Buruett paid separate

premiums foz liability coverage of $100,000/300,000 and uuixzsured m.otorist covezage of

$100,000/300,000 for the vehicle whicb he was driving.

Elizabeth Btux-iett filed both a liability and uninsuxed znotozist e1.ai,m with Motorist

Mntual Iusuranc.e Company for her injuries. Motorists lvlutua.l Iusuxaxice Company

denied Elizabeth Burnett's claim uuder both the liability eoverage and uninsured motorist

coverage due to the intra-family exclusion eontain.ed in each applicable coverage_

On lvtazch 1, 2001, Plaintiff-A ellan.t Elizabeth Burnett filed a Coxn.pl.aint against

sevoxal Defendaxxts iztcJ,uding Albert Burnett and Defendant-Appellae Motorists Mutual

Insuranae Coznpauy for Breach of Contract, Other Torts and Declaratoxy Relief to Hold

Staxute Unconstitutional. Defendant Motorists fated an Answer/Counterclaim and Cross-

Claim on Ma-y 4, 2001. Defendant Burnett fxled an Answer and Cross-olaisn on ivlay 31,

2001.

Subsequently, aU. parties fded Motions for Sumznary Judgrnent. On July 14,

2003, the trial court granted Plaintiffs Motion for Suxuxxary Judgznent, The trial court

determined that Plaintiff was entitled to uninsure,d motorists benefits under the insurauce

policy issued by Defendant Motorists on the basis that Revised Code Sections



3937.19(,T)(1) and 3937.18(K)(2) were ambiguous and irt•econcilable thus resulting in au

instu•ance policy provision based on Revzsad Code Section 3937.18(K)(2) unenforceable.

On Atigust 1, 2003, Defendant Motorists filed'its' Notice of Appeal.

On August 22, 2005, the Court of Appeals reversed the trial court's decision and

remanded the case to the trial court, The Court of Appeals decision stated that the trial

court relied heavily on..lvforris v_ United Ohio Ins. Co., 4" Dist. No. 02CA2653, 2003-

Ohio-1708, in making its' determination wktich had since beep over.-uled by Kyle v.

Buckeye Union Ins. Co., 108 Ohio St3d 170, in which the Supreme Comt of Ohio

determined that the two stattltes izi dzspute in the pxesen.t case were not conflicting, but

complimentary. The Appellate Court zemanded the case to the trial court so that it could

make a determin.ation of issues presenfed to the trial court but not addressel, i.e. public

policy and constittttionality, due to the trial eourt's finding of liability on other grou.nds.

Stumnary Judgment was a,-aiu filed by the parties on the issue of the

constitutionality of foxmer Ohio Revised Code 3937.18(1) and (K)(2). The trial court

granted Summary Judgment to Motorists Ivlutual without opinion. The trial courts

judgment entry stated only that snzuns.ary judgment was appropriate as no genuine issue

of zuatezial fact existed. Elizabeth Burnett then filed a timely notice of appeal..

Elizabeth Burnett's Appeal claimed several assigumeA.ts of evor, one of which

alleged tktat forYV.er R.C. § 3937.18(J) and (K)(2) violated the Equal Frotection Clattse of

both the United States and Ohio Constitutaons as the statute imperJnissibly classified

individuals based on fauaiJial relations.

The Eleventh District Cour. t of Appeals agreed that the statutes violated the Equal

Protection Clause. It held that R.C. § 3937.78(K)(2) "create[s] an arbitrary and illogical
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distinction that is not fiuthering a legitimate interest and has aao xaiional basis."

(Appendix, Ex. A, ¶ 23)1 'fhis decision is consistent vith the Supxeme Court's decision

in Kyle v. Buckeye Union Insurance, 103 Ohio St.3d 170, 2004-Ohio-4885. The holding

in KyZe only says that former R.C. § 3937.18(T)(l) and (IK.)(2 are consistent. The issue of

eciual protection and other constitutional arguments were not addressed by tJae Ohio

Supreme Court.

ARGUMENT 1TT SUPPORT OF PROPOSITION OF LAW

Pro.osition of Law No. 1: k'ropositio.n of Law No. 1: The "intra-family"
exclusior authozized and perroitted by foi7ner R.C. § 3937.18(k)(2) does violate
the Equal Protection Clauses of the Ohio and't7nited States Constitutions

Sectaon 2, Axticle I of the Ohio Constitution provides that:

All political power is inb.erent in the people. C'rovernment is instituted for tb.eiz
equal protection aud benefit, and they have the right to alter, reforACZ, ox abolish
the same, whenever they may deem it necessary; and no specilal pxivileges or
invnunities shall ever be granted, that may n.ot be altered, tevoked, or repealed by
the General Assembly.

The "13qual Protection Clauses of the Ohio and United States Constitutions axe

`fonctionally ecluivalent'." Morris v. United Ohio I]ns. Co. (2005), 160 Ohio A.pp.3d 663,

667, citing 17esenco, I2c. v. Akron (1999) 84 Obi.o 8t.3d 535, 543-544. nus, essentially

the same starodard for dete7ni.ning whether a statute ydolates equal protection is

administered under state and federal ]aw. Icl

' Exhibit A is attaohed to Appeâauts N.[exxtorandum izx Support ot'Inrisdiction
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"A statutory classification violates the Equal Proiection Clause of the Ohio

Constitution if it txeats similarly situated people differently based upon an illogical and

arbitraiy basis." State v. Brown (1996), 117 Ohio App.3d 6,10, citing Sorrell v. Thevenir

(1994), 69 Ohio St3d 15, 425. Classifications are not f'orbi.dden under the Equal.

Protection Clause, rather, the Equal Protection Clause pzevents the state 'from. txeatiug

differently people wb.o are in all relevant zespects alike'." Morris, 160 Ohio App.3d at

667, citing.Park Corp. v_ Brook Park (2004), 102 Ohio St.3d 166, 169.

The Oliio Guest Statute, as described above, also lrad an Equal Protection

challenge waged against it, to which the sta.tute was determine to be unconstitutional on

Eqval Pxotectxo,n grounds, in addition to the Due Process grounds. Primes v. Tyler

(1975), 43 Ohio St.2d at 204-205. Tb.e court reasoned that the Guest Statute v.iolated the

Equal Protection Clause of the O1zio Constitution, "in that it derv.e jdj equal protection and

beriefit of the law to the people of This state by its gra.nt of a special privilege and

ixnuuniiy to negligent dxzvezs who iiijure nonpaying passengers. 2"d The court stated

that the "preventiou of spurious claims is not suitably fuzthered by tlze...diffezential

treatment afforded to guests and passengers." Id at 201.

In this case, R.C. 3937.1$ (K)(2) had the sazu.e govezro.meu.tal pm.pose as the Guest

Statute whioh was struck down as u.nconstitv.'tional, being the prevention of collusive

lawsuits. Morris v. United Ohio Ins. Co. (2005), 160 Ohio App.3d at 665, These

statutes, as witb tlte Guest 5tatv.te, clearly and impermissibly draw an illogical ao.d

arbitraty distinction between injured parties, suckz that uxjuz'ed patlies related to the

tortfeasor with.iz. the sazne b.ousel-iold ar,-e foreclosed fronl recovery while injured parties
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who are not related to the tortfeasor, or related to the tortfeasor but not Javin.g in the same

household, can pucsue recovery for thcir injuries.

The classifications made by R.C. 3937.18 (K)(2) are illogical and arbitrary an.d

should be unenforceable as a violation of the Equal Protection Clause. For instance, two

individuals riding in the same vehicle are both. injured by au aocident caused by tYze

dxiver, their zight to recovexy is based on their status as a xelative or nonxelative zesiding

'vi tlse household or relative or non relative who does not live with the insured. By this

logic an individual should not be a passenger in a vehicle driven by a relative for the risk

of bei ig injured without a right to liability coverage or uninsnred motorists eoverage for

the time frame of 1997 to 2000, while R.C. 3937.18(K)(2) was in effect. God forbid that

a membex of this honorable couat .negligexitly injuxed their spouse ox resident cJvldren in a

on.e cex collisioxx or crossed the center line.

Specifxcally with regard to Revised Code 3937.18(K)(2), a recent case discussed

the language employed therein, specifically with regard to what is meant to be classified

for equal protection purposes. Morris v. United Ohio Ins. Co. (2005), 160 Ohio A.pp.3d

663. Revised Code 3937.18(K)(2) states that an un.izxsuzed motor vehicle and

uuderinsuzed motor vehicle does not include a motor vehicle ovlmed by, fiunished to, or

available for the zegulax use of a ztarri.ed insured, a spouse, or a resident relative of a

named insuxed.

bo Morris, the court addressed an Equal Protection challenge against Revised

Code :3937.18(Is.^(2). 160 Ohio App.3d 663. The court stated that the statute did not

violate Equal Protection in that under the statute "it doesn't matter who the tortfeasor is",

but that the focus of the statute is the vehicle. Id at 667. The court stated that there was
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no classification made, thus there was no discrimination that would offend the federal or

state Equal Protection Clauses." Id.

The Couzt azrived at an illogical conclusion when it announced that Okuo Revised

Code 3937.18(K)(2)'s focus was the vehicle being driven, not the indi'vidual cbiving'PJ.xe

veLucle. As stated above and recognized in the Morris case, the purpose of the statute is

to prevent collusive lawsuits and fraud. Morris v. United Ohio Ins. Co. (2005), 160 Ohio

App.3d at 665. Therefore, the focus o£'Pbe statute would logioalJ.y and cui only be the

individuals involved and the possibility of tb.em perpetratang a fraud on the insurance

compaTUes. .Aa.y other inter.pratatiozi is nothiu.g rn.oze than subterfuge_

The lauguage employed by both statutes is meant to be a catcbal7, so as to include

all family members that, while not cohabitating with the insuxed party, were still

permitted to borrow the insured party's vehicle. One need only look at the practical

effect of the statutes; the injured parties affected by the rule is, almost exolusively,

relatives of the tortfeasor. See Kyle, 103 Ohio St3d 170, State Farm .tixito Ins, Co. v.

Alexander (1992), 62 Obio St.3d 397. It is clear that the legislature intended to exclude

family members from liabzlity and uninsured motorist coverage and specifically included

a catchall phrase by using the "named insured" language. ("The mere racitation of a

benign ***(statl.rtory) purpose is not an automatic shield which protects against at.y

inquiry into the actual purposes underlying a statutory scheme." .I'rimes v. Tyler (1975),

43 Olzio St.2d 195, 198.).

Revised Code Sections 3937.18(7) and (K)(2) deny equal protaction of the law to

tb.e citizens of the State of Ohio by denying injured parties the eqaal protection of the law

of the state based oa the relatioA of the i ajuxed party to the insured. Therefore, based on
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the above stated reasons, both sections of the Ohio Revised Code should be straclt down

as Zmcotistitutional and violative of the Equal Pxotection Clause of O1iio and the United

States Coitistitution.

CONCZ..USZON

Fox the foregoing reasons, the issue being presented to this Corr.rC does not raise to

the level of a substantial constitutional question. Appellee Elizabeth Burnett respectfully

requests this court to deny jurisdiction in this case.

Pa#1(#000
nd J. tsone 0021726)
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PROOF OF SBRVICE

I certzfy that a copy of the foregoing Memoraudutn. In Respozxse to Meuoa'andiun
zn. Support of Jurlsdiction by Motorists Mutual was seut by ordina.ty U_S. mail to the
following this 22 Day of June, 2007.

Merie D_ Evans, III
Jude B. Streb
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Canton, O1uo 44701-4213
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