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Statement of Facts

Facts

This Case is about the demise of the marriage of Duane Allen Short and
Rhonda Short—and the tragedy that ensued.

Short found out about Rhonda’s leaving their marriage and taking two of
their three children from a note that Rhonda sent home with their oldest son,
Justin.! Short was at work, and Rhonda told the three children, Justih, Tiffﬁ—
ny, and Jesse to get into the car.?2 They drove to a restauranf in Miamisburgr
where they met up with Rhonda’s mother.3 Rhonda, Tiffany, and Jesse left
without Justin.# Justin wanted to stay with his father.> Rhonda left a note with
Justin telling Short that she was leaving him.® Short got the note when he got

home.7 Short said that there was another man involved.? Short was upset:

Q. Okay, and do you recall his reaction when you gave him that note'r‘
A. Upset and maybe angry at the time.
Q. Okay. And, do you recall what your dad did after he read that note?
A. Me and him we got in the truck and left.
Q. And, where did you go?
A. We went — we went looking for my mom and we seen my grandma Macy
and we stopped and she pulled over. My dad went and talked to her.
Q. Keep your voice up. _
And, you say what happened?
A. My dad went to talk to her and I stayed in the truck.
Q. Okay. And, do you know what happened after that?
1 Tr. 2150.
- 2Tr. 1752, 2150.
3Tr. 2151.
4Tr. 2151.
5 Tr. 2152.
6Tr. 2152.
7Tr. 2152.
8 Tr. 2154.



A

Q.
A,

We left and we just kept looking for my mom, and we went to my mom’s
friend’s Leah’s house.

Okay. Is her last name Potter?

Yeah.?

Short’s reaction was irrational. According to the description of his at-the-time-

13-year-old son, Short was acting pretty sad.!0 The police were called to the

Short home on July 16, 2004. Mike Rosenbalm, a City of Monroe police officer,

explained that he dealt with Short after first talking with a family member. The

first encounter was over an hour.!! The police took Short’s shotgun.2 Short

went to the hospital.!® The second conversation the next day saw Short still

emotional but not to the point that ﬁe had been the day before.!* This second

conversation lasted five to ten minutes. 15

Short tried to get another shotgun from a friend, Brandon Fletcher. Fletch-

er lied to Short:

Q. And, can you tell the jurors had you in fact sold that gun When you told
the Defendant that you had sold it?
A. No, I lied.
Q. You didn't?
A. Ilied about that.
Q. You lied about that?
And, why did you do that, sir?
A. Well, he was in—he wasn'’t in any state to be selling a gun.
Q. And, when you say that did you know about—did he tell you anything
about real—his relationship with Rhonda?
A. He didn’t elaborate very much on that.
- Q. And, did you have concern about that relationship?
A. Yeah.
Q. Is that why you didn’t sell him the gun?
9 Tr. 2152-53.
10 Tr. 2212.
11 Tr. 2292.
12 Tr. 2210.
13 Tr. 2212.
14 Tr. 2296.
15 Tr. 2296,




A. Yeah, with the problems he was havmg with his wife, I thought I
shouldn’t sell it to hlm 16

Short spent much of the next week looking for his wife:

A. During the next week, he went looking for my mom at a church, Faith
Baptist Church in Miamisburg, and we looked there I believe twice.
And, we went to Brenda’s house.

Okay. And, you mentioned Brenda. Who’s Brenda?

She was a Sunday school teacher at church.

And, the church that you're talking about, is that Faith Baptist?

Faith Baptist. ,

Is that in Miamisburg?

Yes.

Okay. And, do you know why your dad went to the church two timeés
and to Brenda’s house?

He was trying to figure out where my mom was.

And, do you know if he ever found out where she was?

No, he never found out where she was.

Okay. And, was your mom a member of that church that Brenda was a
member of?

Yes.

And, do you know — was your — was your mom a Sunday school teacher
there?

Yeah!?

> OF OPOP OPOPOFO

Short continued to work at his job in the meat department.!® Short told his
supervisor theré that Rhonda had left him and that he was really down.1?
Short did not make any threats to Rhonda—only to himself:20

A. He had told me that—that she had left him and he was really down—

really down.
Q. Okay. And, did he mention anything about carrying out his threat at
that time?
A. No—no, only to himself.
Q. I'm sorry'p
A. He only wanted—he just wanted to die. That’s all that he talked about
that last . .
Q. That day?
A. Yes.2l
16 Tr. 1876.
17 Tr. 2155.
18 Tr. 1783.
19 Tr. 1785.
20 Tr. 1784.
21 Tr. 1785



The relationship between Rhonda and Donnie Sweeney was problematic!
Sweeney’s mother told Short that there was no inappropriate behavior going on
between Sweeney and Rhonda.?2 Others were not so sure. Tiffany did not tell
her father about trips to get ice cream with Sweeney, Rhonda, and her broth-
ers—she chose not to tell him this because she thought that it would make her
father mad.23 Jesse also did not tell his father about going with Swéeney and
his mother.24 Short told Loren Taylor that Rhonda left him for another man.2%
Brandon Fletcher told Short that he had seen Sweeney hugging Rhonda during
a church service in the basement2é and that it was not right: | |

While Short was searching, Rhonda was making other arrangemeﬁts. After
leaving the restaurant with the two younger children, she went the house of
Sweeney’s mom.27 Rhonda, Tiffany, and Jesse spent nights in various hotels.ﬁs
Sweeney’s mother paid for the hotel.2? Ultimately, Rhonda with the two young-
er children went to live at Pepper Drive in Huber Heights.3° Sweeney’s mother
purchased $600 worth of furnishings.3! -Sweeney had helped plant flowers and

was cooking supper outside.32 Rhonda was taking a shower.3? Jesse and Tiffa-

22 Tr. 1810.

23 Tr. 1737-309.

24 Tr. 1766.

25 Tr. 1817.

26 Tr, 1882

27 Tr. 1720,

28 Tr, 1754.

29 Tr. 1721, 1793& 1807.
30 Tr, 1723, 1755.
31 Tr, 1807.

32 Tr. 1725, 1755.
33 Tr. 1725.



ny were watching television.3* The plan was for Tiffany to spend the night at a

friend’s house.35 .

Q. Okay. And, you had not just seen them together. What were they doing?
A. At one point, they were — well, he was kinda like holding - kinda hugging
on her...
Uh-huh.
..and stuff.

'Uh-huh.

And, you personally saw that?

Yeah I - I personally seen that.

And, again I think you made some comments to him about their rela-
tionship, didn’ you'P

Yeah.

And, what did you tell him?

I told him what I saw wasn'’t right.

Uh-huh.

And, that I didn’t like what I saw.36

>O0POP OF @?p

By using Rhonda’s social security numbers, Short got thé-Huber Height’s
address from Dayton Power and Light.37 He then got a map for the location
from a realtor in Huber Heights.® He acquired another shotgun3? and sawed
off the barrel in a motel room.40

Short went to Pepper Drive with the gun in a borrowed truck. Justin de-
scribed Short’s actions:

Q. And, what happened when you parked the car there on that side street?

A. My—my dad—we both had the hats on and he put on the black raincoat
and got out of the truck and went around to the back of the house and
was lurking. _

Q. Okay. And, could see your dad the whole tlme when he—when he left
the truck?

A. The first time he left, I could still see where he was at.

34 Tr. 1726.

35 Tr. 1724-25.
36 Tr. 1881.

37 Tr. 1841-63.
38 Tr. 1863-73.
39 Tr. 1905-49.
40 Tr. 2173-75.



Okay. And, do you know did he go a - where in the house that he went?
Where did you see him go?

He went around to the back of the house.

And, do you know — did you see how he got there?

He just walked through the backyard.

And, what happened next?

And, then he came back and he put the shotgun shells in his Jacket and
took the Shotgun and put it under his jacket.

Keep your voice up.

Okay, and did he say anything to you at this point?

He told me he’d probably go to prison for this and he told me that he
loved me and to keep my head down.

And, did he say why you should keep your head down?

Sol Wouldn’t get shot.4!

PO F © POFOF O

Short shot Sweeney and Rhonda with the shotgun. Sweeney was dead and
Rhonda was taken to the hospital where she died later that morning. Short left
the scene with his son, and then returned, waiting for the police.42

Once arrested, Short provided the police with a complete story.*?® The police
were able to corroborate his story to the extent of locating not only the video of
Short purchasing the shotgun but also the video of him pur'ohasing the hack-

saw used to modify the shotgun.+*

Trial proceedings

About a month after the homicides, Short was indicted on Six Counts:

1. Breaking and Entering (land/premises)—OHIO REV. CODE
§2911.13(B) _

2. Aggravated Murder of Sweeney (prior calculatio_n /design)}—OHIO REV.
CODE § 2903.01(A)

3. Aggravated Burglary—OHI10 REv. CODE § 2911.11(A)(2)

41 Tr. 2176.

42 Tr. 2178-79. _

43 Joint Ex. I Offense Report, pp. 28-30, pp. 31-34, & pp. 38-40.
44 Tr. 1905-33, 1938-49.



4. Aggravated Murder of Rhonda (prior calculation/design)—OHIO REV.
CoDE § 2903.01(A)

5. Aggravated Murder of Rhonda (while committing Aggravated Bur-
glary)— Otto REv. CODE § 2903.01(B)

6. Unlawful Possession of Dangefou‘s Ordnance—OHIO REV. CODE
- §2923.17(A)

All six counts had a firearm specification—OHIO REvV. CODE § § 2929.14 & OHI0O
REv. CODE § 2941.14. And each Aggravated Murder count contained a specifi-
cation of two or more persons—OHI0 REV. CODE § 2929.04(A)(5) OHIO REV. CODE
§ 2941.14 and a specification of felony murder with Aggravated Burglary—OHIO
REV. CODE § 2929.04(A)(1) & OHIO REV. CODE § 2941.14.

After indictment and arraignment, the Court ordered a competency evalua-
tion.? The evaluation was performed, finding Short competent.4¢ At the com-
petency hearing Short requested that he be a.llowedrto fire his court-appointed
counsel, plead guilty and waive all mitigation.4? His counsel felt that he was
not capable of making such a decision.*® Because of the medication issues, de-
fense counsel requested a psychiatric evaluation.4® The Court rejected this and
appointed a clinical psychologist.5® The evalﬁatibn was cofnpleted and a hear-
ing date set.>* That hearing was continued to facilitate plea negotiations.52 The
hearing was not held but a scheduling entry was filed, setting deadlines for mo-

tions and for hearings.53

45 Dkt. 19 & 22.
46 Tr. 9-17.

A7 Tr. 12-14.

48 Tr, 14.

42 Tr. 24.

50 Tr. 25.

51 Tr. 29-31.

92 Tr. 32-33.

53 Dkt. 38.



On May 19, 2005, Short entered a guilty plea to all counts in the indict-
ment.5* This was done to avoid his children being called as witnesses, having
to testify and being (:1;0ss—ez);amined.55 This was done under a plea agreement
- with the Government that assured Short that he would not be executed and
would sérve more than two consecutive life-without-parole sentences.>® He
waived various rights, including the right to ﬁlake an unsworn statement to the
jury during mitigation.5” Such an arrangement required a three-judge panel to.

consummate,5® such a panel was appointed.>®

Short’s father retained the services of another attorney, L. Patrick Mulli-
.gan.ﬁo His court-appointed counsel withdrew and Mulligan became counsel of

record.5!

Further proceedings ensued. Mulligan then filed a suggestion of incompe-
tency and a plea of not guilty by reason of insanity.52 Another examination was
ordered on the NGRI plea.t3 A motion for a second opinion was filed in late
July®' and another examination was ordered.%® A new scheduling order was
entered, setting a defense motion deadline for September 30 and a response |

deadline for November 15, and hearings on December 5 & 6.%¢ A series of mo-

5¢ Dkt. 40 & 41; Tr. 46-90.
55 Tr. 59-60.

56 Dkt . 42

57 Tr. 69-70.

58 Dkt. 43.

59 Dkt. 44.

60 Tr. 91.

61 Dkt. 45.

62 Dkt. 47 & 48.
63 Dkt. 50.

64 Dkt. 55.

65 Dkt. 56.

66 Dkt. 57.



tions attacking the validity of the death penalty were also filed. The matter pro-
ceeded to trial before a jury who ultimately determined that the aggravating
circumstances outweighed the mitigating factors. The Trial Court sentenced

Short to death.



Argument

Introduction

This statement was presented to the Trial Court at the sentencing hearing

with the Trial Court after the jury consideration of the sentence:

MS. WATSON: My name is Tracy Watson. I'm Duane’s sister.

I am reading this letter on behalf of my family, the family of Duane
Allen Short. '

I am so thankful to God for all of the blessings he has bestowed
upon us in our lives. He had truly given us more than I can speak of at
this time. But, today I would like to take a few moments to tell you
about one in particular, my only brother, Duane Allen Short.

Those of us that love Duane that grew up with him shared a life,
built memories and had a relationship with him. We are the ones that
truly know him, who he really is. He adds many precious things to our
entire family for the — for the sake of time I will not be able to expound
on everything, but I would like to touch on just a few.

First, Duane is a son, an only son of my dad and mom who has
loved and cared for him all of their lives. At short times they still see
him as that little boy playing the backyard. Duane was their first child,
their only son, and the love that they have for him can never be writ-
ten in words. So, 1 will not try to explain it to you in this letter.

Duane is a brother, the only brother that my sister and I have. I
have so many fond memories of my brother and I growing up together.
I wouldn’t trade them for the whole world. We had a lot of good times
over the years. Sure, we had our disagreements, that’s part of life. But,
my brother has always been close to my heart and very precious to
me, and not because we are siblings. Unfortunately, I know siblings
that hate one another. Being someone’s brother or sister does not add
— automatically cause you to love them. You have to plant that seed,
water it, give it warmth and only then will it grow.

I am thankful to my brother for being there for me, helping me as I
grew up, for all of the precious memories and for his love. He’s more
than just my big brother, he’s my — one of my best friends. _

Although Duane and my little sister are farther apart in age than
Duane and I, the gap in age was not greater than their love. My sister
always looked to Duane as her protector, her big brother, the one who
could make her laugh no matter what kind of day she was having.

Duane is also a father. He is the only father that Justin, Tiffany and

Jesse have. Actually father is not the best choice to use here, because
by definition a father is a man who has begotten a child, a man as his
is related to his child or children. Duane is more than a father. Anyone
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can be a father, but it takes someone special, someone who loves and
cares for his children to be a dad. Duane has always loved his children
and they loved their dad. Duane may not have been rich and worldly
or material goods, but he always made provision for his family. He
took care of them and provided for them.

I recall Tiffany talking about her dad and telling me that as long as
dad was home she felt safe. She said she knew her dad would take
care of them. Then many times the boys, Justin and Jesse, have
talked of how their dad would campout in the backyard with them. He
could’ve slept indoors in the air conditioned house, but he chose to
camp outside with his two sons because he loved them. He was a dad.

I heard the story told of how one Halloween Duane and his kids
were carving a pumpkin together. As they carved that pumpkin, he
pulled off the lid and stuck their fingers in all that goop. What did they
find? They found money. What a great surprise. They had picked out a
money pumpkin. Only a dad, their dad could figure out a way to turn
carving an ordinary pumpkin into a memory that would last a lifetime.
How many fathers take the time to do little things like that? Not any,
but a dad does.

You can ask many that know Duane they would agree, he has a
heart as big as the Grand Canyon. He would give of himself and help
others at times when he needed help himself.

Kay, his next door neighbor would tell you of how Duane would
come over and see what she needed from the grocery and he would go
and get it for her, because you see, Kay is in a wheelchair. She’s han-
dicapped and she cannot walk.

Frankie who lived down the street from Duane would tell you of
‘how Duane would pick him up and pay him to help with carpentry
jobs that Duane sometimes did on the side to provide for his family.
You may wonder why that is so special or so important? It was impor-
tant to Frankie because Frankie is mentally handicapped and not eve-
ryone is willing to take the time to help someone like that, but Duane
did.

There are pictures of Duane, his boys and Frankie camping out in
the backyard. Frankie felt like a part of the family because Duane,
Rhonda and the kids made him feel that way, because they truly was a
family.

There are those here today that could stand and tell of times when
Duane helped them in some way, times when he gave someone a place
to stay, was there when they needed a friend, or stood up and de-
fended their loved one when others had pointed out their mistakes.

We all make mistakes in life. We all as families and as individuals
have regrets. It’s easy to say | would never do that. But, people like
you and me lose our way everyday and make wrong turns. None of us
are perfect. We are all human and we all need a savior.

In First Corinthians, Chapter 2 Verse 12 the Bible reads: Where-
fore, let him to think if he standeth take heed lest he fall.

11



The Bible also reads in Romans Chapter 3 Verse 23, that all have
sinned and come short of the glory of God. Jesus died for man’s sins
that we must repent.

I have mentioned Duane as many things to our family, but in trying
to close I would like to say, I have watched my brother during these
past almost two years. | have never seen a human being so broken, so
remorseful for what has happened. I am proud of my brother though
because he has taken this tragedy and has truly found God and has
done his best to help others find the saving forgiving power of our Lord
Jesus Christ,

We have received word that other inmates who have spent time
with Duane have told us how Duane has witnessed to them, led them
to Christ, and caused them to turn their lives around. One man stated
that meeting Duane in the jail was the best thing that ever happened
to him. Duane encouraged him to turn his life around and now this
man is studying to be a minister. He said, before he met Duane he was
in and out of jail all of the time, but now he has purpose for his life.

- We all as people can be percéived by others in a way of them not
truly knowing who we are. They can and sometimes will label us as
many different things, even when it’s absolutely untrue. We've proba-
bly all been there. It’s easy to judge others, but what about ourselves?
Until we have lived a person’s life or walked in their shoes, we need
not label or judge.

When you truly love someone you know them better than anyone,
and that is why God can truly judge us for what we really are. God
knows each one of us on an individual basis. He knows the heart and
‘good of each one. :

Duane may be labeled by this world as many things, however no
matter what this world labels him or how this world remembers him,
Second Corinthians 5:17 reads: Therefore, if any man be in Christ he
is a new creature. All things are passed away. If he hold off, things will
become new, and God says Duane is his child.

. There is much good in Duane. When he lost his family, he lost his
ability to cope and think clearly. I know because I spent that whole

week just about with him. He really tried. I spent a lot of time with

him. God knows he tried, and he broke down.

- Nevertheless, he is still a son that was loved, a brother that'is

loved, and a dad that is loved and needed by his children. His children

have asked numerous times to see and talk to their dad. They need

. him and they love him.

- You know, there’ll be another empty chairs in our family, too,

Judge Huffman. I know that everyone is suffering, but our family has

suffered loss, too.

The State may penalize my brother by taking his freedom, they may
even try to take his life, but they can’t take his soul because it belongs
to God. He alone will give a true and righteous judgment one day to us
all. We may fool man, but we will never food God.

I love you, Duane.

12



This loving tribute from Short’s sister was never presented to the jurors
that deliberated on Short’s sentence. The jurors never heard the Witnesseé re-
ferred to by her, Short’s parents, Short’s two handiéapped neighbors, or the
inmates affected by Short. They saw only his emotional irrationality at the de-
mise of his marriage.

Without this mitigation, the jury determined that death was appropriate.
This bulk of this appeal is about how this information similar information lit;

tered through the record was not brought to the jury’s attention.

Waiver of Mitigation

Proposition of Law No. One:

A waiver of mitigation requires a knowing and intelligent waiv-
er. Here the defendant did not have the benefit of a mitigation
investigation, only conversations with between his family and
his lawyers. Here the defendant took inconsistent positions
from those of a person wanting to waive mitigation. Here the
waiver was being made on the next court day after the liability
phase. A waiver under such circumstances is not knowingly and
intelligently made.

The jury returned a verdict of guilty on Friday, May 5, 2006, and on Mon-
day morning, May 8, 2006, Short was back before the Trial Cour;c for a mitiga-
tion hearing. While couched in terms of waiver of mitigation, this was clearly
not the case. Minutes after the dialogue with the Trial Court, Short’s trial law-
yer argued that the aggravating circumstances did not outweigh the mitigating
factors. Within a few days, his actions showed that he wanted to present miti-

gating evidence.
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-His actions and the information presented or attempted to be presented to
the Trial Court substantiated this. Short talked abouf his remorse and thanked
persons who could have’ been witnesses. His sister talked about testimony from
neighbors and persons whom Short had heiped in jail. None of this was pre-
sented to the jury and its presentation to the Trial Court was such that she
gave it no weight.

This Court has held that additional mitigating evidence is not a fundamen-
tal right needing a personal waiver by a defendant and that there is no duty of
a trial court to secure such a waiver.%” However, once the inconsistencies be-
tween Shorts statements to the Court and his subsequent actions, the Trial
Court should héve inquired further. This is particularly true given that the di-
alogue occurred the morning of the next court date. Short’s actions later were
inconsistent with waiving further mitigation evidence.

The United States Supreme Court has long held that waivers are important

and require a trial court’s attention:

A waiver is ordinarily an intentional relinquishment or abandonment
of a known right or privilege. The determination of whether there has
been an intelligent waiver of right to counsel must depend, in each
case, upon the particular facts and circumstances surrounding that
case, including the background, experience, and conduct of the ac-
cused. %8

This requires an inquiry by the Court into what is being waived and assurances

that the defendant comprehends the situation.®?

67 State v. Keith, 79 Ohio St. 3d 514, 530, 684 N.E.2d 47, 63 (1997).
68 Johnson v. Zerbst, 304 U.S. 458, 464 (1938).
69 B.g. Boykin v. Alabama, 395 U.S. 238 (1969).
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A. The record does not show a waiver of mitigation because as soon as the waiv-
' er was complete, the defense attorneys were arguing that the aggravating cir-
cumstances did not outweigh the mitigating factors.

It was never clear that Short was waiving mitigation. Yet, the Trial Court
assumed that it was and reviewed”? the legal standards under State v. Ash-
worth, 85 Ohio St. 3d 56, 706 N.E.2d 1231 (1999). Ashford does not contem-
plate the half-hearted-spur-of-moment process in this case. Rather, Ashford is

focused on a guilty plea and a sentencing before a three-judge panel:

The trial court must decide whether the defendant is competent and
whether the defendant understands his or her rights both in the plea
process and in the sentencing proceedings. See Wallace v. State (Ok-
la.Crim.App.1995), 893 P.2d 504, 512-513; Grasso v. State (Ok-
la.Crim.App.1993), 857 P.2d 802, 806.

The Trial Court first informed Short that she would have provided a mitiga- |
tion investigator to help him.7! This was not mentioned at the earlier confe-
rence with his counsel.”2 Instead the discussion focused on the requirement
that the Short’s trial counsel provide discovery to the government lawyers. Kat-
chmer specifically said that the defense was not going to hire any mitigation
specialist.”® There was no discussion at that time about the court providing
such expertise at no cost to Short.

After this discussion of mitigation help, the Trial Court went on to discuss
mitigation. The Trial Court did not inform Short of the right to present mitigat-
ing evidence? but did explain what mitigating evidence is.”5 The Trial Court IV

did not inquire of Short whether he understood the importance of mitigating

70 Tr. 2466-69.
71 Tr. 2466.

2 Tr. 271-72.
73 Tr. 272.

74 Tr. 2466.

75 Tr. 2466-67.
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evidence.76 The Trial Court did discuss the use of such evidence to_offset the
aggravating circumstances.”” The Trial Court did not discuss the effect of fail-
ing to present that evidence.

The Trial Court also reminded Short about discussions with one of the bsyu
chologists 15 months beforé.78 The Trial Court r,eceived assﬁrances from Short
that his mental status had not changed in any way.” He also assured her that
‘he understood everything that he héd heard from the prosécutors, the defense
'lawyers, and her.8¢ | |

After beihg assured that the defendant understands these concepts, the
court must inquire whether the defendant desires to waive the right to present
mitigating evidence, and, finally, the court must make ﬁndings of fact as to the

defendant's understanding and waiver of rights. This Court has cautions:

We are not holding that a competency evaluation must be done in
every case in which a defendant chooses to waive the presentation of
mitigating evidence. See Tyler, 50 Ohio St.3d at 29, 553 N.E.2d at 585.
A trial court should be cognizant of actions on the part of the de-
fendant that would call into question the defendant's competence.

'However, absent a request by counsel, or any indicia of incompe-
tence, a competency evaluation is not required.?!

After making the inquiries into the waiver of mitigation, the Court also reviewed
the reports from the examinations from 15 months earlier.82 She accepted the

stipulations that the psychologists would testify consistent with their reports.?3

76 Tr. 2468-69.

77 Tr. 2469.

78 Tr. 2469.

79 Tr. 2470.

80 Tr. 2470.

81 Ashworth, 85 Ohio St. 3d at 62-64, 706 N.E.2d at 1237-38. Emphasis add-
ed.

82 Tr. 2469-74.

83 Tr. 2474-75.
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The reports did not address Short’s competency after a jury verdict of guilty,
only his competency 15 months earlier.

The Court noted an earlier waiver of mitigation investigation;84 however, the
record does not show that this was a knowingly and intelligent waiver by Short.
Such a waiver could never be knowing and intelligent because a waiver of miti-
gation must be based on knowing the facts. Counsel has an obligation to inves-
tigate in order to have an opinion about what the client should do.8

There was no inquiry into the actual reasons for waiving further evidence.
The only time that the Trial Court inquired into the evidence was when the de-
fense attempted to present information to the Trial Court after the jury had
made its determination. This oblique inquiry was cut off with a claim of attor-
ney-client privilége:

THE COURT: Why would the evidence have been inappropriate to pr.esent

to the jury, given...

MR. KATCHMER: Your Honor...

THE COURT: Given that if they made a recommendation for any sentence

other than death, the Court would have been bound by that.

MR. KATCHMER: I...

THE COURT: So, why would that have not been appropriate to present to
the jury? _

MR. KATCHMER: Your Honor, that was a strategic decision. I - I'm not
going to go into that here, because that is covered under attorney-client
privilege. :

This is not a situation where the defendant is asking for the death penal-
ty.86 Instead Short’s counsel was soon asking the jury to choose life over

death.87 The Trial Judge’s question is proper. And the absence of a reason

84 Tr. 2466.

85 Rompilla v. Beard, 545 U.S. 374, 487 (2005); Wiggins v. Smith, 539 U.S. 510,
534 (2003): State v. Johnson, 24 Ohio St. 3d 87, 494 N.E.2d 1061, (1986). See
Proposition of Law No. Four.D. below.

86 E.g. Schriro v. Landrigan, 127 S.Ct. 1933 (2007).

87 Tr. 2502-10.
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points not to strategic considerations but to a failure of counsel. The informa-

tion noted below shows that Short wanted to present mitigating evidence.

B. The defendant’s actions at the time of the jury consideration were inconsistent
with knowing and intelligent waiver.

Within minutes of waiving mitigation, Short was asking the jury to find that
the aggravatingrci.rcumstances did not outweigh the mitigating factors. Short’s
counsel sought the waiver in a very rush-rush manner. The jury returned a
verdict of guilty on Friday, May 5, 2006, and on Monday fnorning; May 8, 2006,
~his counsel were seeking the waiver of further evidence. In State v. Mink88 and
State v. Ferguson®® the defendants had days if not months between their initial
expressions and the carrying them out. They were not asked to maké the deci-
sion the next court day after a jury verdict.

- Short had already tried to get the information about his attempted suicide
in through the Monroe police officer during his defense. When his counsel at-
tempted to argue this during the closing, he was limited by the few facts before
the jury.?° Short noted this problem later during his unsworn statement to the
Trial Court.®! Mike Rosenbalm, a City of Monroe police ofﬁcer, was called to the
Short home on July 16, 2004. Short was taken to the hospital for psychiatric
evaluation and his shotgun was removed.?? The Government conceded that

such testimony was relevant at the mitigation phase.®3 Rosenbalm was sub-

88 101 Ohio S5t.3d 350, 805 N.E.2d 1064 (2004).
89 108 Ohio St.3d 451, 844 N.E.2d 806 (2006).
90 Tr. 2504.

91 Tr. 2565-66,

22 Tr, 2292-93.

93 Tr. 2286-91.
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poenaed to testify during the liability phase,* but defense counsel issued no

subpoenas for the mitigation phase.

C. The defendant’s actions after the jury consideration and before the judge im-
posed her sentence were inconsistent with knowing and intelligent waiver.

There was apparently no logic in waiving presenting the evidence and then '
~ trying to argue the matter without the evidence. His children had already testi-
fied. And Tracey Watson, Short’s sister made a statement to the Trial Court lat-
er.?S She revealed not only family testimony but also significant non-family tes-
timony. Short had testimony available from both family and non-family mem-
bers. He complained about the problems of the testirrio'riy of Officer Rosen-
balm.% He also discussed the hospital where he was taken for suicide.97 He al-
so0 had the chaplain at the jail or the other pastors whom he specifically
thanked in his unsworn statement fo the judge.®® Having these persons testify
did not raise emotional issues that calling family members would cause.

By the time of the sentencing hearing, such emotional issues were gone.
Subpoenas were issues for the three children for the sentencing hvf:.';\ring.é‘9
Short’s counsel attempted later on to édd evidence. At the hearing With the
Court, the defendant wanted to add testimony. The inconsistency of not pre-
senting the information to the jury but presenting it to the Trial Court was

noted by the Court:

24 Dkt. 378.

95 Tr. 2588-92.

9 Tr. 2565-66.

97 Tr. 2566.

98 Tr. 2579.

99 Dkts. 418, 419 & 420.
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MR. KATCHMER: I think the statute allows that [additional evidence|.

THE COURT: Why would the evidence have been mapproprlate to present
to the jury, given..

MR. KATCHMER: Your Honor...

THE COURT: Given that if they made a recommendation for any sentence
other than death, the Court would have been bound by that.

MR. KATCHMER: I... -

THE COURT: So, why would that have not been appropriate to present to
the jury?

MR. KATCHMER: Your Honor, that was a strategic decision. I - I'm not
going to go into that here, because that is covered under attorney-client
privilege. However, again, we believe that the statute permits us to do
this and there is no conflict between the two statutes.100

This inability to provide a reason for this decision demonstrates the lack of any
rational basis for such a recommendation to a client. The Short’s trial counsel
- wanted to add information from Short’s children and had subpoenaed them to

appear for the hearing before the Trial Court!0!

D. The Court had an obligation to inquire into these circumstances.

The timing of the waiver of mitigation should have been a signal of a prob-
lem. The defendants in Mink and Ferguson consistently over a long period of
time chose to waive all mitigation against the advice of counsel. These two de-
fendants waived all mitigation and plead guilty. Here Short was making the
waiver the morning of the next court date after the jury verdict.

The lack of investigation should have been a signal that the mitigation was
not being knowingly and intelligently waived.

This Court has cautioned trial judges to be alert to matters of competency
at the time of the waiver of mitigation.102 At one point the Trial Court did ask a

question of Short.

100 Tr, 2547,
101 Dkts. 418, 419 & 420.
102 Ashworth, 85 Ohio St. 3d at 64, 706 N.E.2d at 1238,
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THE COURT: All right. Had you been considering that issue, sir, even be-
fore this weekend, before the jury’s verdict? Had you been giving it
thought before this weekend?

DUANE: As to having mitigation?

THE COURT: Correct.

DUANE: Yes, I - I had given it thought.

THE COURT: All right.

DUANE: But...

THE COURT: Go ahead.

DUANE: ...you know, I don’t know...

THE COURT: That you had made a decision?

DUANE: It — it's just — I don’t know what I'm wanting to say, if I should say
it, you know, in front of everyone.

THE COURT Why don’t you say it — tell Mr. Mulligan first since he’s next to
you and then you — you can con — consider that first, sir?

MR. MULLIGAN: Thank you, Your Honor.

THE COURT: Is there anything you wanted to ask me or say, sir?

DUANE: No — no, Mr. Mulligan suggested I should just reserve that com-
ment.

THE COURT: All right. And, that you had an opportunity to talk with your
counsel about this matter and he answered any question that you have
today, correct?

DUANE: Yes. 103

Without prompting Short explained to the Trial Court at the sentencing
hearing what happened during the dialogue with his trial counsel. His explana-
tion again called into question the waiver at the time of the jury consideration

of mitigation:

One thing I would like to make known in open court today is on
Monday, May 8, 2006, my court was in session, the jurors were not
present, but on the record with the prosecution and myself and my
counsel present, you Judge Huffman asked me, Duane, is there any
particular reason why you don’t want to put on mitigation?

My response to you, was yes, but I don’t know if I should say it on
the record. So, you Judge Huffman asked me to console with my
counsel before I said anything. After consolmg with my counsel, I said
nothing in response at that time. But today, in this courtroom I
would like to make known what I said to my counsel and the rea-
son I personally didn’t want to put on mitigation, and that reason
was that I felt like what little mitigation I had was insignificant
compared to the aggravating circumstances and it would not bear
much weight for the consideration of the jurors’ recommendation

103 Tr. 2471-72.
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for sentencing. And, I - and I just wanted everything to be over
with.

My counsel on the other hand had already prevmusly advised me
that putting on mitigation would not be part of their strategy anyway.
But, when these issues arise during court and you Judge Huffman ask
me directly why there is a particular reason for going a certain direc-
tion, I try my best to answer you to the way I feel towards the issue
and not the way my counsel views or suggests a certain strategy or di-
rection they advise me I should go.

I for the most part have kept silent during this whole ordeal but
today I would like to make known, my counsel advised me it would —
was their opinion and strategy to — not to take the stand, which I
agreed to do or not to'do.104

The Court relied on stale mental evaluations not done with the purpose of
waiving mitigation.

Thus, Short’s right to fairly present his mitigation case to the fact—ﬁnders,
guaranteed by the OHIO CONST. ART. I, § 9 and U.S. ConsT. AMEND VIII, and
Short’s right to adequate counsel, guaranteed by OHId CoONST. ART. I, § 10 and
U.S. ConsT. amend. VI, , were violated in the process used at trial which re-
sulted in the fact finders not having the appropriate information to balance the
aggravating circumstances against the mitigating factors. Thus the sentence

must be reversed.

104 Tr, 2570-71. Empahsis added.
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Limitation on Facts Presented in Mitigation

Proposition of Law No. Two:

Under Ohio’s death penalty scheme, the trial judge has the final
determination on imposing a death system. The defendant at-
tempted and was denied the opportunity to present further in-
formation. This violates his right to present mitigation evi-
dence.

The jury returned a verdict of guilty on all counts on May 5.195 The mitiga-
tion hearing began on May 8.19 At the beginning of the hearing, Short’s coun-
sel announced that they would waive further presentation of witnesses. 07

On May 30, 2006, during a sentencing hearing subsequent to a jury’s sen-
tencing recommendation, Short was denied his right to due process of law
when the court abused its discretion and refused to allow him to present addi-
tional mitigating evidehce. During the mitigation phase of an aggravated mur-
der trial, a defendant is entitled to present mitigating evidence to be considered

| prior to sentencing. Short argues that the trial court erred in assuming that it
did not have the discretion to allow such evidence to be admitted af a sentenc-
ing hearing, and that such discretion is not only granted by Ohio commeon and
statutory law but is required by the rules of Criminal Procedure. Furthermore,
the court abused its discretion in denying Short the opportunity fo present ad-
ditional mitigating evidence during his sentencing hearing, due to its misplaced
reliance on case law and the statutory requirements of OHIO REV. CODE

§ 2929.03, which violated Short’s constitutional due process rights.

105 Dkt. 399.
106 Tr, 2465.
107 Tr. 2465.

23



Under OHIO REV. CODE § 2929.03(D)(1}, “when death may be imposed as a
penalty for aggravated murder, thie court shall proceed under this division.”
The Ohio ‘Supremé Court has held that, while not explicitly defined in the éode,
use of the word “section” denotes a reference to “the decimal-numbered sta-
tutes of the code” and use of the word “division” denotes a reference to “a capi-
tal-lettered paragraph of a section.” State v. Porterfield, 106 Ohio St. 3d 5, 8,
829 N.E.2d 690, 691 (2005). Therefore, it can reasonably be concluded that in
Short’s trial, the court was proper in proceeding under the general, overall
structure of OHIO REV. CODE§ 2929.03(D) during the mitigation phase of
Short’s trial. The defendant, under OHIO REV. CODE § 2929(D)(1) has “the bur-
den of going forward with the evidence of any factbrs in mitigation of the impo-
sition of the sentence of death.” While Short was provided ah opportunity to
preéent such evidence at an earlier time, he was denied guch a right when he
requested to present evidence at a sentencing hearing subsequent to the jury’s

recommendation.

A. Refusing to allow Defendant to present evidence to the final fact-finder on
. whether he receives a sentence of death violates the OHio ConsT. art. |, § 9 and
§ 16 and U.S. ConsT. amend. VIl and amend. XIV.

It is settled law that a capital. defendant has a plenary right to present evi-
dence going to any aspect of his character, background, or record, aé. well as to
any circumstance particular to the offense, that might justify a sentence less
than death, Penry v. Lynaugh, 492 U.S. 302 (1989); Eddings v. Oklahoma , 455
U.S. 104 (1982); Lockett v. Ohio, 438 U.S. 586 (1978}, including évidence of the
defendant's behavior after the offense, Skipper v. South Carolina, 476 U.S. 1, 4-

5 (1986). The law is equally explicit that the sentencer may not refuse to con-
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sider any evi-clence in mitigation, or be precluded from giving it whatever effect
it may merit. Penry, 492 U.S. at 318-320; Eddings, 455 U.S. at 113-114.

In Califomid v. Brown, 479 U.S. 538, 541(1987), the United States Supreme
Court held that ité oﬁvn Eighth Amendment jurisprudence establishes that in
order for a death sentence to be considered valid, a capital defendant must.be
allowed to introduce any relevant mitigating evidence regarding his character
or record and any of the circumstances of the offense.. Consideration of such
evidence is a constitutionally indispensable part of the process of inflicting the
penalty of death. Id.

In the case at hand, defense counsel requested that the trial court permit
them to present additional mitigating evidence before the court, but the court
declined. The United States Supreme Court has mandated a defendant be al-
lowed to present all mitigating evidence that could have a potential impact on
the defendant’s sentence. In a capital murder case, the defendant’s life is at
stake, in that the state is attempting to justify the use of police power and force
to deprive a citizen of the most fundamental right, the right to life. The defen-
dant should be given every opportunity possible to present information that
could potentially save his life. Accordingly, the trial coﬁrt should have allowed
the Appellant to present additional mitigatihg evidence before the judge.

Refusing to permit Short to present evidence before the final fact-finder vi-
olated his rights guaranteed by the OHIO CONST. art. I, § 9 and § 16 and U.S.

CoNsT. amend. VIII and amend. XIV. Thus the sentence must be reversed.
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B. This Court should reconsider its holding in State v. Roe, 41 Ohio St.3d 18
(1989). '

This Court should reconsider its ruling in State v. Roe, 41 Ohio St.3d 18,

25-26, 535 N.E.2d 1351, 1362 (1989}:

OHI0 REV. CODE 2929.03(D)(1) provides that all mitigating evidence
must be presented to the jury, if the offender was tried by a jury, and
that the reports requested must be requested immediately following
the trial phase so that they may be presented to the jury.

This Court focused upon compliance with Onio REV. CopE 2929.03(D)(1).

OHio CRIM. R. 32(A) states:

{A) Imposition of sentence

Sentence shall be imposed without unnecessary delay. Pending sentence,
the court may commit the defendant or continue or alter the bail. At the
time of imposing sentence, the court shall do ail of the following:

(1) Afford counsel an opportunity to speak on behalf of the defendant and
address the defendant personally and ask if he or she wishes to make a
statement in his or her own behalf or present any information in mi-

' tigation of punishment.

(2) Afford the prosecuting attorney an opportunity to speak;

(3) Afford the victim the rights provided by law;

(4) In serious offenses, state its statutory findings and give reasons sup-
porting those findings, if appropriate.

(emphasis added).

OHIO CRIM. R. 32(A)(1) requires that the defendant have the opportunity to
present additioﬁal mitigating evidence. OHIO CRIM. R, 32(A)(1) states that at the
time of imposing sentence bbth the defense counsel and the defendant must be
given an opportunity to present any mitigating evidence. There is no case law
indicating that this particular statute is trumped by Onio REv. CODE
§ 2929.03(D){1)when the two statutes are applied to the same case. As such,
even if the trial court did not feel that the Defendant was entitled to present
additional mitigating evidence under OHIO REV. CODE § 2929.03(D)(1), the De-

fendant should have been allowed to do so under OHIO CRIM. R. 32(A){1).
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This Court should do this for four reasons. First, Ohio statutory law places
the burden of presenting any mitigating evidence on the defendant. Thus, the
court’s denial of any opportunity to meet this burden would abridge a defen-
dant’s rights. Second, a defendant is explicitly granted “great latitude” in the
presentation mitigating evidence, and the court’s decision severely restricted
his ability to do so. Third, each capital murder case is unique, thereby making
it appropriate for a court to make such determination on a case-by-case basis.
Finally, because the final decision regarding the imposition of a sentence of
- death rests with the court—and not with the jury—the court’s refusal to allow a
defendant to argue at this stage renders the court’s sentencing decision an ar-
bitrary decision of the court.

First, OHIO REY. CODE § 2929.03(D)(1) specifically places a burden on the
defendant to bring forth evidence of any mitigating factors. The court’s decision
to deny a sentencing hearing clearly prevented Short from presenting evidence
prior to the court’s decision to impose a sentence of death. While Short did
waive his right to f)resent mitigating evidence prior to the jury’s sentencing de-
libefafcions, this did not necessarily imply a complete waiver of any ability to
present mitigating evidence, nevertheless a waiver of his ability to make an ar-
gument prior to the court’s separate and independent sentencing deliberations.
Therefore, to deny Short the ability to present evidence at a sentencing heaﬁng
was a violation of his right to argue on his behalf in a court proceeding, which
constitutes a violation of his rights to due process. Because the court’s discre-
tionary decision violated a défendant’s right to due process of law, it must be

considered an abuse of discretion.

27



Second, OHIO REV-. CODE § 2929.03 (D}{1) explicitly states that a defendant
shall ble granted “great latitude” in the presentation of evidence of mitjgaﬁng
factors. During the trial, the court refused to grant the defendant “great lati-
tude” by not allowing him to present additional evidénce at a sentencing hear-
ing. While it is reasonable to assume that “great latitudé” should not be ex-
tended to allow a mere repetition of previously-made arguments, or to grant the
defendant a “second bite at the apple,” the instant case possesses neither of
these factors. Allowing Short the opportunity to present mitigating evidence at
‘the sentencing hearing would not place an undue burden on the court in this
trial, because the defendant had made the choice to present all evidence of mi-_
tigating factorsr to the judge alone, and was not merely repeating or re-arguing
evidence that had already been presented. Therefore, because the defendant
was denied the statutorily-mandated “great latitude” to presént evidence of mi-
tigating factors, the court abused its discretion when it refused to allow Short a
sentencing heafing.

Third, the uhique nature of each capital murder trial wai*rants a court’s
ability to consider each defendant on a case-by-case basis. While the trial court
in the instant case primarily based its decision upon the Court’s resolution in
Roe, the trial court failed to take into account any factors specific to Short’s
case. In particular, the Roe defendant was denied from presenting types of evi-
dence that were explicitly prohibited by statute. However, such a decision does
not necessarily imply a complete bar on presenting all types of evidence during

a sentencing hearing. Because each capital murder case is different, the trial
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court should take into accouﬁt situational factors specific to Short’s case that
- would make it unfair to prevenf him from presenting mitigéting evidence
Finally, the court’s decision to refuse a séntencing hearing is an abuse of
discretion because this denied Short the opportunity to make an argument to
the final decision-maker during the sentencing phase. It is well-regarded that
the jury’s recommendation of deafh is not mandatory upon the court.1¢8 The
court may even go so far as to instruct a jury prior to deliberations that a jury
decision to recommend a sentence of death is not binding on the court and that
the ultimate decision regarding the imposition of a sentence of death rests with
the court. This emphasis on the lack of finality in the jury’s decision clearly
implicates a different position for the jury that is distinct from that of the court,
and an argument to each would clea_rly be structured differently. Additionally,
the court is not bound to merely review the jury’s delibération process, but is
required to make its own considération and determination to impose the sen-
tence of death. Clearly, the defendant should be allowed the opportunity to
present evidence prior to this decision. It is perfectly reasonable that a defen-
dant would structure an argument differehtly when arguing before a jury of
peers who merely make a recommendation, and a court that sits as the final
decision-maker literally of life and death. Obviously, a defendant may not wish
to make the same argument before each of these parhes and while an allow-
ance for a defendant to present duphcatlve evidence could p0331bly cause un-
due burden on the court, the opportunity to present mitigating factors only to

the trial judge and not the jury, (as Short desired to do in the instant case)

1108 State v. Jenkins, 15 Ohio St. 3d 164, 204, 473 N.E.2d 264, 299 (1984).
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would not impose an excessive burden. Therefore, the denial of Short’s oppor-
tunity to present evidence of mitigating factors at a sentencing hearing abused
the court’s discretion because of the structure of the penalty scheme that
grants the final decision to the court.

Because the court’s refusal to allow Short the opportunity to argue on his
behalf, the court’s failure to grant Short “great latitude” as required by statute,
and the court’s refusal to allow evidence despite its different position that is
distinct from that of the jury, the court abused its discretion when it denied
Short’s request for a sentencing hearing.

Thus this Court should hold that Short’s was entitled to present additional
evidence to the final trier of fact in his death sentence. Thus the sentence must

be reversed.

_ Access to Children

- Proposition of Law No. Three:

Defendant’s rights to Due Process were violated when the Trial
Court did not hold a hearing on the involvement of the Victim
Witness Division of the Prosecutor’s Office in the decision to
deny the Defendant’s counsel access to his children to prepare
for trial and mitigation.

Such interviews would have enhanced the mitigation presentation and may
have helped in the cross-examination at the trial phase. Short moved to inter-
view his children.10% Short’s trial lawyers explained to the Trial Court during

jury selection that Jeffrey D. Livingston, the Guardian Ad Litem, was not mak-

109 Dkt. 281.
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ing the decision about whether to permit Short’s children to meet with his trial

lawyers but was allowing the person have physical custody.

MR. MULLIGAN: Yeah, he’s actually trying to coordinate it for us, and we
thought that it would be better it would be at his office and supervised
by him for a whole lot of reasons, and we thought that we had that.
And, it’s on is actually working smooth enough which is, I think the
Court asked us just on Monday if we wanted to deal with this issue and
we said, no, it’s fine because we thought we were making progress. But,
apparently we have now run into a brick wall. _

THE COURT: All right. Is there any evidence that the State in any manner
has interfered with this attempt to contact these children?

MR. MULLIGAN: Any direct evidence, no. The only thing that I know from
Mr. Livingston was that Amy supposedly is going to contact Victim Wit-
ness before making a decision. I don’t know if that’s been done or not,
and I could not seek what was sent to them by Victim Witness.!10

Victim Witness is a part of the Montgomery County Prosecutor’s Office. 11!

The matter was deferred until trial. During the trial, Short’s trial lawyers
discussed calling the Guardian Ad Litem, Justin Short’s Guardian, and the
people from Victim Witness. 112 They made this request because Rhonda’s fami-
ly refused to permit the children to meet with the lawyers at the office of the
Guardian Ad Litem. Mr. Mulligan specifically represented to the Trial Court the

Victim Witness was involved:

THE COURT: Well, but you were informed by the Guardian Ad Litem that
the... :

MR. MULLIGAN: Guardian Ad Litem.

THE COURT: ...the...

MR. MULLIGAN: Yeah.

THE COURT: ...legal custodians of the children would not permit an inter-
view?

10 Tr. 1046.

111 The Victim / Witness Division is a section of the Montgomery County Prose-
cutor's Office. Established in 1974, this Division is designed to help those indi-
viduals who have been a victim or witness of a violent crime. http: //www. mco-
hio.org/revize /montgomery/government/prosecutor/victim__ witness_division.
html .

12 Tr. 2189.
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MR. MULLIGAN: It’s my understanding that the contact with the V1ct1m ,
Witness and they indicated that they wouldn’t agree. That’s where we'’re
at.

We believe that Victim Witness would if asked Would would say that
that’s correct.

That’s what we got. '

THE COURT: Well, that’s dlfferent than I've heard before. I' — I've not heard
before that VICtlm Witness told somebody not to testify.

So... 115

Soon after this a hearing was held but only the Guardian Ad Litem testified.
The Guardian Ad Litem had stated that he had delegated the decision to the
deceased-spouse’s farrﬁly.“"* He did not have any knowledge of any conversa-
tions With Victim Witness and did not call the conversatibn with Mulligan.113

The Government repeatedly stated that the Prosecutor’s Office had nothing
to do with the decision to refu_se to permit defense counsel to interview the
chil.dren.“6 This representation did not include any representation that he had
talked with the any on in the Victim Witness before making the representation.
Short’s trial lawyers then proffered into the record that one of the legal guar-
dians had contacted Victim Witness. They did not introduce any of the various
entries appointing any of the various guardians or attempt to call any one from
the Prosecutor’s Office, Victim Witness Division. |

This failing of the Trial Court to hold a hearing with the guardians and the
Victim Witness pefsonriel involved viclated Short’s Right to Due Process, guar-
anteed by the U.S. CONST. amend. V, VIII & XIV and the OHIO CONST. art. I, §§ 9

& § 16. Thus, the conviction and sentence must be reversed.

113 Tr. 2196.
114 Ty, 2202-03.
115 Tr, 2203-04.
116 Ty, 2189.
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Inadequacy of Trial Counsel

Proposition of Law No. Four:

A defendant has a right to counsel until the time that a court
accepts the waiver of the right. The defendant never waived
that right.

One of the reasons that most of the mitigating facts were not presented to
the jury was the failure of defense counsel to properly investigate and prepare

for mitigation. Trial counsel also had other failings as we detail below.

A. The standard of conduct.
The United States Supreme Court has set forth the standard for the ade-

quacy of counsel:117

We established the legal principles that govern claims of ineffective
assistance of counsel in Strickland v. Washington, 466 U.S. 668, 104
S. Ct. 2052, 80 L.Ed.2d 674 (1984). An ineffective assistance claim
has two components: A petitioner must show that counsel's perfor-
mance was deficient, and that the deficiency prejudiced the defense.
Id., at 687, 104 S. Ct. 2052. To establish deficient performance, a pe-
titioner must demonstrate that counsel's representation "fell below an
objective standard of reasonableness." Id., at 688, 104 8. Ct. 2052.

In a capital case defense counsel have an obligation to investigate mitigation

and to raise and preserve legal issues.118

117 Strickland v. Washington, 466 U.S. 668, 687-88 (1984). Wiggins v. Smith,
593 U.S. 510 (2003) .

118 American Bar Association Guidelines for the Appointment and Performance of
Counsel in Death Penalty Cases, Guideline 10.7 & 10.8 (2003). See also Strick-
land v. Washington, 466 U.S. 668 (1984); Williams v. Taylor, 529 U.S. 362,
(2000}); and Wiggins v. Smith, 539 U.S. 510 (2003).
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B. The defendant’s trial counsel failed to protect his rights by not properly pur-
suing the issue of contact with his children.

Such interviews wr)uld have enhanced thermitigation presentation. Short
moved to interview his children.11? Short’s trial lawyers explained to the Trial
Court during jury selection thar Jeffrey D. Livingston, the Guardian Ad Litem,
was not making the decision about whether to permit Short’s children to meet
with his trial lawyers but was allowing the person with custody decide.

MR. MULLIGAN: Yeah, he’s actually trying to coordinate it for us, and we
thought that it would be better it would be at his office and supervised
by him for a whole lot of reasons, and we thought that we had that.
And, it’s on is actually working smooth enough which is, I think the
Court asked us just on Monday if we wanted to deal with this issue and
we said, no, it’s fine because we thought we were making progress But,
apparently we have now run into a brick wall.

THE COURT: All right. Is there any evidence that the State in any manner
has interfered with this attempt to contact these children?

MR. MULLIGAN: Any direct evidence, no. The only thing that I know from
Mr. Livingston was that Amy supposedly is going to contact Victim Wit-
ness before making a decision. I don’t know if that’s been done or not,
and I could not seek what was sent to them by Victim Witness.120

Victim Witness is a part of the Montgomery County Prosecutor’s Office. 12!

The matter was deferred until trial. During the trial, Short’s trial lawyers
discussed calling the Guardian Ad Litem, Justin Short’s Guardian, and the
people from Victim Witness. 122 They made this request because Rhonda’s fami-

ly refused to permit the children to meet with the lawyers at the office of the

119 Dkt. 281.

120 Tr. 1046.

121 The Victim / Witness Division is a section of the Montgomery County Prose—
cutor's Office. Established in 1974, this Division is designed to help those indi-
viduals who have been a victim or witness of a violent crime. http:/ /www. mco-
hio.org/revize / montgomery/government/prosecutor/victim___ witness_division.
html .

122 Tr. 2189.
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Guardian Ad Litem. Mr. Mulligan specifically represented to the Trial Court the

Victim Witness was involved:

THE COURT: Well, but you were informed by the Guardian Ad Litem that
the... :

MR. MULLIGAN: Guardian Ad Litem.

THE COURT: ...the...

MR. MULLIGAN: Yeah.

THE COURT: ...legal custodians of the children would not permit an inter-
view?

MR. MULLIGAN: It’s my understanding that the contact with the Victim
Witness and they indicated that they wouldn’t agree. That’s where we’re
at. ' .

We believe that Victim Witness would if asked would ~ would say that,
that’s correct.

That’s what we got.

THE COURT: Well, that’s different than I've heard before. I' — I've not heard
before that Victim Witness told somebody not to testify.

So...123 ‘

Soon after this a hearing was held but only the Guardian Ad Litem testified.
The Guardian Ad Litem had stated that he had delegated the decision to the
deceased-spouse’s family.!24 He did not have any knorwledge of any conversa-
tions with Victim Witness and did not call the conversation with Mulligan.125

The Government repeatedly stated that the Prosecutor’s Office had nothing
to do with the decision to refuse to permit defense counsel to interview the
children.12¢ This representation did not include any representation that he had
talked with the any on in ’che Victim Witness before making the representation.
Short’s trial lawyers then proffered into the record that one of the legal guar-

dians had contacted Victim Witness. They did not introduce any of the various

123 Tr. 2196.
124 Tr. 2202-03.
125 Tr. 2203-04.
126 Tr. 2189,
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entries appointing any of the Vérious guardians or attempt to call any one from
the Prosecutor’s Office, Victim Witness Division.

This failing of his trial counsel to protect his rights by interviewing the
children violated Short’s Right to Counsel, guaranteed by the U.S. CONST.
amend. VI and the OHio CoONST. art. I, § 10. Thus, the conviction and sentence

must be reversed.

C. The defendant’s trial counsel failed to prote-ct his rights by not properly pur-
suing the issue of his response to the note informing him of his wife’s depar-
ture.

During the trial, the defense attempted to get before the jury the informa-

~ tion that Short responded to the note from Rhonda by attempting suicide. This

was attempted through the testimony of Mike Rosenbalm, a City of Monroe po-

lice officer, who was called tlc-> the Short home on July 16, 2004. Short was tak-

" en to the hospital for psychiatric evaluation and his shotgun was rentoved.l?7

The Government successfully argued that such testimony was not relevant at

the liability phase.!28 Rosenbalm was subpoenaed to testify during the liability

phase, May 3, 2006.122 The docket does not show the defense issuing any sub-
poenas for the mitigation hearing.

This witness was really testifying about mitigation evidence. Yet when it
came to mitigation, no further evidence was presented.

This failing of his trial counsel to protect his rights by pursuing the issue of

his response to the note informing him of his wife’s departure violated Short’s

127 Tr. 2292-93.
128 Tr. 2286-91.
129 Dkt 378.
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Right to Counsel, guaranteed by the U.S. CONST. amend. VI and the OHIO

ConsT. art. 1, § 10. Thus, the conviction and sentence must be reversed.

D. The defendant’s trial counsel failed to protect his rights by not properly pur-
suing mitigation. '

Short’s counsel did not investigate mitigation. In fact the Court noted that

she had taken a waiver mitigation investigation:

THE COURT: All right. Sir, further if you will recall previously we discussed
on the record the fact that it was your choice not to hire a mitigation
specialist that was someone to assist your — your attorneys with mitiga-
tion, and that could have been provided to you. I would have provided it
to you through the State Public Defender’s Office, you understand that?

DUANE: Yes, I do.130

A defendant can waive presentation of mitigation evidence, but for that to

be an intelligent waiver, the decision must be based on full knowledge of avail-
able evidence.3! An attorney in a death penalty case has an obligation to in-
vestigate.!32 Here all that the attorneys indicated was that they had no inten-
tion of hiring a mitigation expert, that they were not going to have any psycho-
logical reports or medical reports, and that one of the co-counsel was going to
the parent’s home the next week.133

This failing of his trial counsel to protect his rights by pursuing mitigation

violated Short’s Right to Counsel, guaranteed by the U.S. CONST. amend. VI and

the OHIO CONST. art. I, § 10. Thus, the conviction and sentence must be re-

versed.

130 Tr. 2466. _

131 Wiggins v. Smith, 539 U.S. 510, 534 (2003).
132 Rompilla v. Beard, 545 U.S. 374, 487 (2005).
133 Tr. 272.

37



E. The defendant’s trial counsel failed to protect his rights by objecting when the
Court did not define mitigating factors during the voir dire.

The voir dire process did not include what in this case was the most impor-
tant feature, the concept of mitigating factors, evidence about an individual or
an offense that weigh in favor of a decision that a life sentence rather than a

death sentence is appropriate.134

You will again be deciding the facts, but your job at this time and in
this phase is to determine whether or not the aggravating circums-
tances, which I will define for you, outweigh what are known as mitigat-
ing factors.

Again, I will define those for you at a later time.135

The rest of the jurors heard essentially the same information from the Court.13¢
The de_ﬁ'nition of mitigation was not given by the Trial Court until the last thing
in the case, the instructions in the mitigation phase.

The matter lproceeded to trial in April and May 2006. The voir dire- was
handled with groups.!3” During voir dire the information about mitigation va-
ried. The Court talked about mitigation but never defined it for the prospective
jurors.138 The preparation for mitigation was not apparent in the voir dire ex-
amination by the defense. Defense counsel did not seem to have a clear con-
cept:

MS. FERRARQO: I would consider mitigating circumstances.

MR. KATCHMER: Okay — okay, and give them a fair — well, whatever weight
you think is fair. There’s no direction. I mean, honestly it — it’s almost

134 4 Ohio Jury Instructions § 503.011(10}.

135 Tr, 313.

136 Tr, 325, Tr. 375, Tr. 409, Tr. 436, Tr. 443, Tr. 490, Tr. 519, Tr. 560, Tr.
595, Tr. 745, 'Tr. 780, Tr. 824, Tr. 906, Tr. 1011, Tr. 1129, Tr. 1178, Tr. 1260,
Tr. 1313, Tr. 1367.

137 Tr. 308, Tr. 373, Tr. 407, Tr. 431, Tr. 477, 516, Tr. 556, Tr. 590, Tr. 640,
Tr. 727, Tr. 799, Tr. 819, Tr. 1129.

138 Tr. 313,
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laughable when they say weigh it, because you decide what it is, what it
isn't. 139

According to defense counsel mitigation did not have anything to do with the

first part of the case:

And, we get to put on evidence to mitigate that. And, that evidence may
have nothing to do with that first part of the case. It may just be about
Duane, about this human being, who he is, how he was brought up,
where he goes to church, any problems he’s had. So, you know a little
bit better about the person that you're considering the death penalty
for, 140

One group of jurors did get a definition not from the Trial Court but from

defense counsel:

MR: KATCHMER: ...yet, but there’s a term that weve been banting about
called mitigating factors.
And, I can’t explain them to you right now because that’s the Judge’s,
but - but basically, it’s something that would show that this person
doesn’t — that the death penalty would not be appropriate.
Does everybody understand that concept?4!

This happened only once, with the first group: Rochelle Culver, Vicki Dunning,
" Lena Estes, Sebastian_ Gabriel, Kenneth Guidas, Elizabeth Jackomed, Wanda
Johnson, and John Kennedy. Of that group, only Kennedy served on the
jury.142 The rest of the jurors heard no deﬁnition until the end—and no one
heard any definition of mitigating factor from the judge, only defense counsel.

This failing of Short’s trial counsel to protect his rights by not objecting to
the lack of definition of mitigating factors during voir dire violated Short’s Right
to Counsel, a right guaranteed by the U.S. CONST. amend. VI and the OHIO

CONST. art. I, § 10. Thus, the conviction and sentence must be reversed.

139 Tr, 581.
140 Tr. 578.
141 Tr. 357.
142 Tr. 1641.
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F. The defendant’s trial counsel failed to protect his rights under international
law and federal and state constitutional law by asserting the rights in the trial
court.

| The trial counsel failed to assert the Defendant’s rights under international
-law and his federal and state constitutional rights. The merits of these issues
are raised in International Law and in Constitutionality of Death Penalty
theme.
Failing to preserve these issues fell below the standard required for capital
defense counsel in capital cases. Competent defense counsel afe required to
raise and preserve issues for future litigation.43 This failing of his trial counsel
to protect his rights provided by federal and state constructional law and inter-
national law violated Short’s Right to Counsel, guaranteed by the U.S. CONST. .
amend. VI and the OHIo CONST. art. I, § 10. Thus, the conviction and sentence

must be reversed.

Nature and Circumstances Instruction

Proposition of Law No. Five:

Under Ohio’s death penailty scheme, the nature and circums-
tances of the offense can be used only to support mitigation.

The Trial Court overruled the Short’s objection to the use by the State of
the nature and circumstances of the offense until raised by the defense.!4* The

nature and circumstances of the offense can only be used as mitigation.145

143 American Bar Association Guidelines for the Appointment and Performance of
Counsel in Death Penalty Cases, Guideline 10.7 (2003).

144 Dkt 392. .

145 State v. Wogenstahl, 75 Ohio St.3d 344, 356, 662 N.E.2d 311, 322 (1996).
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We note that this Court has previously ruled against defendants on this
point.146 _
This violated defendant’s rights guaranteed by the U.S. CoNsT. amend VIII

and the OHIO CoNST. art. I, § 9.

International Law

Proposition of Law No. Six:

The execution of the Defendant violates international law.

A. The International law binds the State of Ohio

“International law is a part of our law[.]"147A treaty made by the United
~ States is the supreme law of the land.14® Where state law conflicts with inter- -
national law, it is the state law that must yield. !4 In fact, international law

creates remediable rights for United States citizens. 150

B. The State of Ohio has obligations under international charters, treaties, and
conventions :

The United States’ membership and participation in the United Nations and

the Organization of American States creates obligations in all fifty states.

146 E.g. State v. Hancock, 108 Ohio St.3d 57, 76-77, 840 N.E.2d 1032, 1054
(2006).

147 The Paquete Habana, 175 U.S. 677, 700 (1900j}.

148 J.S. ConsT.art. VL

149 See Zschernig v. Miller, 389 U.S. 429, 440 (1968); Clark v. Allen, 331 U.S.
503, 508 (1947); United States v. Pink, 315 U.S. 203, 230 (1942); Kansas v.
Colorado, 206 U.S. 46, 48, 27 S. Ct. 655, 656 (1907). The Paquete Habana, 175
U.S. at 700; The Nereide, 13 U.S. 388, 422 (1815); Asakura v. City of Seattle,
265 U.S. 332, 341 (1924). '

150 Filartiga v. Pena-Irala, 630 F.2d 876 (2nd Cir. 1980); Forti v. Suarez-Mason,
672 F.Supp. 1531 (N.D. Cal. 1987).
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Through the U.N. Charter, the United States committed itself to promote and
encourage respect for human rights and fundamental freedoms.!! The United
States bound itself to promote human rights in cooperation with the United Na-
tions.152 The United States again proclaimed the fundamental rights of the in-
dividual when it became a member of the Organization of American States. 152

The United Nations has sought to achieve its goal of promoting humén
rights and fundamental freedoms through the creation of numerous treaties
and conventions. The United States has ratified several of these including: the
International Covenant on Civil and Political Rights ratified in 1992, the Inter-
national Convention on the Elimination of All Forms of Racial Discrimination
(“Convention on Racial Discrimination”) ratified in 1994, and the Convention
Against Torture and Other Cruel, Inhuman or Degrading Treatment or Pu-
nishment (“Convention Against Torture”} ratified in 1994. Ratiﬁcatibn of these
treaties by the United States eipressed its willingness to be bound by these
treaties. Pursuant to the Supremacy Clause, the Covenant on Civil and Political
Rights, the Convention on Racial Discrimination, an_d the Convention Against
Torture are the supreme laws of the land. As such, the United States must ful-
fill the obligations incurred through ratification.

Ohio is not fulfilling the United States’ obligations under these conventions.
Rather, Ohio’s death penalty scheme violates each convention’s requirements

and thus must yield to the requirements of international law.

151 Article 1(3).
152 Article 55-56.
153 QAS Charter, Article 3.
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i. Executing this defendant violates the requirement of the Covenant on
Civil and Political Rights that capital punishment be limited to the
most serious offenses.

The Covenant on Civil and Political Rights provides:

In countries which have not abolished the death penalty, sentence
of death may be imposed only for the most serious crimes in accor-
dance with the law in force at the time of the commission of the crime
and not contrary to the provisions of the present Covenant and to the
Convention on the Prevention and Punishment of the Crime of Geno-
cide. This penalty can only be carried out pursuant to a final judge-
ment rendered by a competent court.!54

The facts of this case do not show that this is the most serious crime. While
rejecting many of these as mitigating factors or giving them limited weight, the
Trial Court did not articulate why this is one of the most serious crimes to oc-
cur here.

For these reasons, executing this defendant violates Article 6(2) of the Co-

venant on Civil and Political Rights,

ii. Ohio’s statutory scheme violates the protection against arbitrary ex-
ecution of the Covenant on Civil and Political Rights

The Covenant on Civil and Political Rights speaks explicitly to the use of the
death penalty..The Covenant on Civil and Political Rights guarantees the right
to life and provides that there shall be no arbitrary deprivation of life.155 It al-
lows the imposition of the death penalty only for the most serious offenses. 156
Juveniles and pregnant women are protected from the death penalty.157 Moreo-
ver, the Covenant on Civil and Political Righfs contemplates the abolition of the

death penalty.158

154 Article 6(2).
155 Article 6(1).
156 Article 6(2)
157 Article 6(5).
158 Article 6(6).
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However, several aspects of Ohio’s statutory scheme allow for the arbitrary
deprivation of life. Punishment is arbitrary and unequal.15? Ohio’-é sentencing
procedures are unreliable. Ohio’s statutory scheme lacks individualized sen-
tencing. 160 Ohio’s statutory definition of the (B)(7) mitigator renders sentencing
unreliable. The {A)(7) aggravator maximizes the risk of arbitrary and capricious
action by singling out one class of murderers who may be eligible automatically
for the death penalty.161 The vagueness of OHIO REv. CODE § 2929.03(D)(1} and
§ 2929.04 similarly render sentencing arbitrary and unreliable.162 Ohio’s pro-
portionality and appropriateness review fails to distinguish those who deserve
death from those who do not.16% As a result, executions in Ohio result in the
arbitrary deprivation of life and thus violate the death penalty protections of
the Covenant on Civil and Political Rights. This is a direct violation of interna-
tional law and a violation of the Supremacy Clause of the United States Consti-
tution. |

iii.Ohio’s statutory scheme violates the Convention on Racial Discrimina-
tion’s protections against race discrimination

The Convention on Racial Discrimination, speaking to racial discrimination,
requires that each state take affirmative steps to end race discrimination at all
levels.164 It requires specific action and does not allow states to sit idly by when
confronted with practices that are racially discriminatory. However, Ohio’s sta-

tutory scheme imposes the death penalty in a racially discriminatory man-

159 See discussion infra, Proposition of Law No. Seven.
160 See discussion infra, Proposition of Law No. Nine.

16t See discussion infra, Proposition of Law No. Eleven.
162 See discussion infra, Proposition of Law No. Twelve.
163 See discussion infra, Proposition of Law No. Thirteen.
164 Article 2. ‘ ‘

44



ner.163 A scheme that sentences to death blacks and those who kill white vic-
tims more frequently and which disproportio.nately places African-Americans
on death row is in clear violation of the Convention on Racial Discrimination.
Ohio’s failure to rectify this discrimination is a'direct violation of international

" law and of the Supremacy Clause of the United States Constitution.

iv. Ohio’s statutory scheme violates the prohibitions against cruel, in-
human or degrading punishment of the Covenant on Civil and Politi-
cal Rights and the Convention Against Torture.

The Covenant on Civil and Political Rights prohibits subjecting any person
to torture or to cruel, inhuman or degrading treatment or punishment,166 Simi-
larly, the Convention Against Torture requires that states take action to pre-
vent torture, which includes any act by which severe mental or physical pain is
intentionally inflicted on a perSén for the purpose of punishing him for ah act
committed.'®” As administered, Ohio’s death penalty inflicts unnecessary pain
and s.ufferinglﬁsin violation of both the Covenant on Civil and Political Rights
and the Convention Against Torture. Thus, there is a violation of international

law and the Supremacy Clause of the United States Constitution.

v. Ohio’s statutory scheme violates the guarantees of equal protection
and due process of the Covenant on Civil and Political Rights and
Convention on Racial Discrimination.

Both the Covenant on Civil and Political Rights and the Convention on Ra-

cial Discrimination guarantee equal protection of the law.%? The Covenant on

165 See discussion infra Proposition of Law No. Seven.

166 Covenant on Civil and Political Rights, Article 7.

167 See Convention Against Torture , Article 1-2.

168 See discussion infra § .

169 Covenant on Civil and Political Rights Article 2(1) 3, 14, 26; Convention on
Racial Discrimination Article 5(a).
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Civil and Political Rights further guarantees due process via Articles 9 and 14,
rwhich includes numerous considerations including: a fair hearing,17? an inde-
pendent and impartial tribunall?! the presumption of innocencel?? adequate
time and facilities for the preparation of a defensel?? legal assistance,!7* the
opportunity to call and question witnesses,175 the protection against self-
incrimination!?6 and the protection against double jeopardy,!”” However,
Ohio’s statutory scheme fails to provide equal protection and due process to
capital defendants as contemplated by the Covenant on Civil and Political
Rights and the Convention on Racial Discrimination.

Ohio’s statutory scheme denies equal protection and due process in several
ways. It allows for arbitrary and unequal treatment in punishment.!78 Ohio’s
sentencing procedures are unreliable.17? Ohio’s statutory scheme fails to pro-
vide individualized sentencing.'®® Ohio’s statutory scheme burdens a defen-
dant’s right to a jury.18! Ohio’s requirement of mandatory submission of re-
ports and evaluations precludes effective assistance of counsel. OHIO REV. CODE
§ 2929.04 (B)('_T) arbitrarily selects certain defendants who may be automatical-

ly eligible for death upon conviction.182 Ohio’s proportionality and appropriate-

170 Covenant on Civil and Political Rights, Article 14(1)).
171 Covenant on Civil and Political Rights, Article 14(1)).
172 Covenant on Civil and Political Rights, Article 14(2)).
173 Covenant on Civil and Political Rights, Article 14(3}(a).
174 Covenant on Civil and Political Rights, Article 14(3})(d))
175 Covenant on Civil and Political Rights, Article 14(3}(e)
176 Covenant on Civil and Political Rights, Article 14(3)(g))
177 Covenant on Civil and Political Rights, Article 14(7})
178 See discussion infra, Proposition of Law No. Seven.

179 See discussion infra, Proposition of Law No. Eight.

180 See discussion infra, Proposition of Law No. Eight

181 See discussion infra, Proposition of Law No. Nine.

182 See discussion infra, Proposition of Law No. Eleven.
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ness review is wholly inadequate.183 As a resulf, Ohib’s statutory scheme vi-
olates the guarantees of equal protection and due process of the Covenant on
Civil and Political Righté and the Convention on Racial Discrimination. This is
a direct violation of international law and of the Supremacy Clause of the Unit-

ed States Constitution.

vi. Ohio’s obligations under the Covenant on Civil and Political Rights,
the Convention on Racial Discrimination, and the Convention Against
Torture are not limited by the reservations and conditions placed on
these conventions by the Senate

While conditions, reservations, and understandings accompanied the Unit-
ed States’ ratifications of the Covenant on Civil and Political Rights, the Cbn—
vention on Racial Discrimination, and the Convention Against Torture, those
conditions, reservations, and understandings cannot stand for two reasons.
Art. 2 § 2 of _the United States Constitution provides for the advice and consent
of two-thirds of the Senate when a treaty is adopted. However, the United
~ States Constitution makes no provision for thé Senate to modify, cbndition, or
make reservations to treatics. The Senate is not given the power to determine
what aspects of a treaty the United States will and will not follow. Their role is
to simply advise and cbnsent.

Thus, the Senate’s inclusion of conditions and reservations in treaties goes
beyond that role of advice and consent. The Senate pi_cks and chooses which
itemé of a treaty will bind the Unitéd States and which will not. This is the
equivalent of the line-item veto, which is unconstitutional.!8 The United States

Supreme Court specifically spoke to the enumeration of the President’s powers

183 See discussion infra, Proposition of Law No. Thirteen.
184 Clinton v. City of New York, 524 U.S. 417, 438 (1998).
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in the Constitution in finding that the President did not possess the power to
issue. line item vetoes. Id. If it is not listed, then the President lacks the pdwer
to do it. See id. Similarly, the Constitution does not give the power to the Se-
nate to make conditions and reservations, picking and choosing what aspects
of a treaty will become law. Thus, the Senate lacks the power to do just that.
Therefore, any conditions or reservations made by the Senate are unconstitu-
tional.185

The Vienna Convention on the Law of Treaties further restricts the Senate’s
imposition of reservations. It allows reservr;ltions unless: they are prohibited by
the treaty, the treaty provides that only specified reservations, not including
the reservation in question, may be made, or the reservation is incompatible
with the object and purpose of the treaty. 186 The Covenant on Civil and Politi-
cal Rights specifically precludes derogation éf Articles 6-8, 11, 15-16, and 18.
Pursuant to the Vienna Convention, the United States’ reservations to these ar-
ticles are ‘invalid ﬁnder the language of the treaty.187 Further, it is the purpose
of the Covenant on Civil and Political Rights to protect the right to life and any
reservation inconsistent with that purpose violates the Vienna Convention.
Thus, United States reservations cannot stand under the Vienna Convention as

well.

185 See id.
186 Vienna Convention on the Law of Treaties, Article 19(a)-(c).
187 See id. '
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vii. Ohio’s obligations under the Covenant on Civil and Political Rights
are not limited by the Senate’s declaration that it is not self-
executing. '

The Senate indicated that the Covenant on Civil and Political Rights is not
self-executing. However, the question of whether a treaty is self-executing is left
to the judiciary.!88 The function of the courts is to say what the law is.18°

Further, requiring the passage of legislation to implement a treaty neces-
sarily implicates the participation of the House of Representatives. By requiring
legislation to implement a fcreafy, the House can effectively veto a treaty by re-
fusing to pass the necessary legislation. However, Art. 2, § 2 excludes the
House of Representatives from the treaty process. Therefore, declaring a treaty
to be not self-executing gives power to the House of Representatives not con-
templated by the United States Constitution. Thus, any declaration that a trea-

ty is not self-executing is unconstitutional.1?¢

C.' The State of Ohio has obligations under customary international law.
International law is not merely discerned in treaties, conventions, and co-
venants. International law “may be ascertained by consulting the works of jur-
ists, writing professedly on public law; or by the general usage and practice of
nations; or by judicial decision recognizing and enforcing that law.”191 Regard-

less of the source “international law is a part of our law{.]”192

188 Frolova v. Union of Soviet Socialist Republics, 761 F.2d 370 (7th Cir. 1989)
{citing Restatement (Second) of Foreign Relations Law of the United States, Sec.
154(1) (1965)).

189 See Marbury v. Madison, 5 U.S. 137 (1803).

190 See Clinton, 524 U.S. at 438, 118 S. Ct. at 2103.

191 United States v. Smith, 18 U.S. 153, 160-61 (1820}.

192 The Paguete Habana, 175 U.S. at 700, 20 S. Ct. at 299.
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The judiciary and commentators recognize the Universal Declaration of
Human Rights as binding international law. The Declaration of Humén Rights
“no longer fits into the dichotomy of binding treaty’ against ‘non-binding pro-
nouncement,’ but is rather an authoritative statement of the international
community,”193

The Declaration on Human Rights guarantees equal protection and due
process (Article 1, 2, 7, 11}, recognizes the right to life (Article 3), prohibits the
use of torture or cruel, inhuman or degrading punishment (Article 5) and is
largely reminiscent of the Covenant on Civil and Political Rights. Each of the
guarantees found in the Declaration on Human Rigﬁts are violated by Ohio’s
sfatutory scheme. 194 Thus, Ohio’s statutory scheme violates customary inter-
national law as codified in the Declaration oﬁ Human Rights and cannot stand.

However, the Declaration on Human Rights is not alone in its codification of
customary international laﬁr. Smithi95 directs courts to look to “the works of
jurists, writing pro.fe.ssedly on public law; or by the general usage and practice
of nations; or by judicial decision recognizing and enforcing that law” in ascer-
taining international law.196

Ohio should be cognizant of the fact that its statutory scheme violates nu-
merous declarations and convéntions drafted and adopted by the United Na-

tions and the Organization of American States, which may, because of the

193 Filartiga, 630 F.2d at 883 (internal citations omitted); see also WILLIAM A.
SCHABAS, THE DEATH PENALTY AS CRUEL TREATMENT AND TORTURE (1996).

194 See discussion infra § ~ K(2)(a)-(c).

195 United States v. Smith, 18 U.S. 153, 160-61 (1820). -

196 18 U.S. at 160-6 1.
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sheer number of countries that subscribe to them, codify customary interna-
tional law. 197 Included among these are:

The American Convention on Human Rights, drafted by the Organization of
American States and entered into force in 1978. It provides numerous human
rights' guarantees, including: equal protection (Article 1, 24), the right-to life,
(Article 4(1)), prohibition against arbitrary deprivation of life {Article 4(-1)), im-
position of the death penalty only for the most serious crimes (Article 4(2)), no
re-establishment of the death penalty once abolished (Article 4(3)), prohibits
torture, cruel, inthuman or degrading punishment (Article 5(2)), and guarantees-
the right to a fair trial {(Article 8).

The United Nations Declaration on the Elimination of All Forms of Racial
Discrimination proclaimed by U.N. General Assembly resolution 1904 (XVIII} in
1963. It prohibits racial discrimination and requires that states take affirmative
action in ending racial discrimination.

The American Declaration of the Rights and Duties of Man adopted by the
Ninth International Conference of American States in 1948. It includes ﬁumer—
ous human rights guarantees: the right to life (Article 1), equality before the
law (Article 2), the right to a fair trial (Article 16), and due process (Article 26).

Declaration on the Protection of All Persons from Being Subjected to Tor-
~ ture and Other Cruel, Inhuman or Degi‘ading Treatment or Punishment
adopted by the U.N. General Assembly in Resolution 3452 in 1975. It pfohibits
torture, defined to include severe mental or physical pain intentionally inflicted

by or at the instigation of a public official for any purpose inciuding punishing

197 See id.
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him for an act he has committed, and requires that the states take action to
prevent such actions. Article 1,4.

Safeguards Guaranteeing Protection of the Rights of Those Facing the
Death Penalty adopted by thé U.N. Economic and Socijal Council in Resolﬁtion
1984 /50 in 1984. It provides numerous protections to those facing the death
penalty, including: permitting capital punishment for only the most serious
érimeé, with the scope not going beyond intentional crimes with lethal or other
extremely grave consequences (1), reqﬁiﬁng that guilt be proved so as to leave
no room for an alternative explanation of the facts (4), due proceés, and the
carrying out of the death penalty so as to inflict the minimum possible suffer-
ing (9).

The SecondrOptional Protocol to the Covenant on. Civil and Political Rights,
aiming at the abolition of the death penalty, adopted and proclaimed by the
U.N. General Assembly in Resoclution 44/128 in 1989. This prohibits'execution
(Article 1(1}) and requires that states abolish- the death penalty (Arﬁcle 1(2)).

These documents are drafted by the people Smith contemplates and are
subscribed to by a substantial segment of the world. As such they are binding
on the United States as cuétomary international law., A comparison of the .is-
sues discussed under this issue clearly demonstrates that Ohio’s statutory
scheme is in violation of customary international law.

The Eighth Amendment to the United States Constitution and art. I, § 9 of
the Ohio Constitution prohibit the infliction of cruel and unusual punishment.

The Eighth Amendment’s protections are applicable to the states through the
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Fourteenth Amendment.!98 Punishment that is “excessive” constitutes cruel
and unusual punishment.!9? The underlying principle of governmental respect
for human dignity is the Court’s guideline to determine whether this statute is

constitutional.20¢ Short challenged the death penalty.20!

Constitutionality of Death Penalty Scheme

Proposition of Law No. Seven:

Ohio’s death penalty scheme violates OH1O ConsT. art. I, § 9 and
§ 16 and U.S. ConsT. amend. VIII and amend. XIV barring arbi-
trary and unequal punishment.

The Fourteenth Amendment’s guarantee of equal protection requires simi-
lar treatment of similarly situated persons. This right extends to the protection
against cruel and unusual punishment.292 A death penalty imposed in viola-
tion of the Equal Protection guarantee-is a cruel and unusual punishment.203
Any arbitrary use of the death penalty also offends the Eighth -Amendment.%‘*

Ohio’s capital punishment scheme allows the death penalty to be imposed
in an arbitrary and discriminatofy manner in violation of Furman and its prog-
eny. Prosecutors’ virtually uncontrolled indictment discretion allows arbitrary
and discriminatory imposition of the death penalty. Mandatory death pénalty

statutes were deemed fatally flawed because they lacked standards for imposi-

198 Robinson v. California, 370 U.S. 660 (1962).

199 Coker v. Georgia, 433 U.S. 584 (1977).

200 See Furman v. Georgia, 408 U.S. 238 (1972) (Brennan, J., concurring);
Rhodes v. Chapman, 452 U.S. 337, 361 (1981); Trop v. Dulles, 356 U.S. 86
(1958).

201 Dkt. 68.

202 Furman, 408 U.S. at 249 (Douglas, J., concurring).

203 See id. '

204 [l
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tion of a dgath sentence and were therefore removed from judicial review.205
Prosecutors’ uncontrolled discretion violates this requirement.

Ohio’s system imposes death in a racially discriminatory manﬁer. Blacks
and those who kill white victims are much more likely to get the death penalty.
While African-Americans are less than twenty percent of Ohio’s population,
over half of Ohio’s 'deafh row inmates are African-American.2% While few Cau-
casians are sentenced to death for killing African—Americans, over forty African-
Americans sit on Ohio’s death row for killing a Caucasian.20” Ohio’s statistical
disparity is tragically consistent with national findings. The General Accounting
Office found victim’s race influential at all stages, with Strongér evidence in-
volving prosecutorial discretion in charging and trying cases.208

Ohio courts have not evaluated the implications of these racial disparities.
While the General Assembly established a disparity appeals practice in post~
conviction that may encourage the Ohio Supreme Court to adopt a rule requir-
ing trackiﬁg the offender’s race,?%? no rule has been adopted. Further, this
practice does not track the victim’s race and does not a;ﬁply to crimes commit-
ted before July 1, 1996. In short, Ohioc law fails to assure against race diséﬂm—.

ination playing- a role in capital sentencing.

205 Woodson v. North Carolina, 428 U.S. 280 (1976).

206 See OHIO PUBLIC DEFENDER COMMISSION REPORt (June 1998); see also THE RE-
PORT OF THE OHIO COMMISSION ON RACIAL FAIRNESS (1999).

207 Id.

208 1J.S. GENERAL ACCOUNTING OFFICE, REPORT TO SENATE AND HOUSE COMMITTEES
ON THE JUDICIARY DEATH PENALTY SENTENCING: RESEARCH INDICATES PATTERN OF RA-
CIAL DISPARITIES (February 1990]}.

209 Onio REvV. CODE § 2953.21(A)(2).
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Due process prohibits the taking of life unless the State can show a legiti-
mate and compelling state interest.2/0 Moreover, where fundamental rights are
involved personal liberties cannot be broadly stifled “when the end can be more
narrowly achieved.”?11 To take a life by mandate, the State must show that it is
the “least restrictive means” to a “compelling governmentral end.”212

The death penalty is neither the least restrictive nor an effective means of
deterrence. Both isolation of the pffender and retribution can be effectively

served by less restrictive means. Society’s interests do not justify the death pe-

nalty.

Proposition of Law No. Eight:

Ohio’s death penalty scheme violates OH10 ConsT. art. I, § 9 and
§ 16 and U.S. ConsT. amend. VIII and amend. XIV because the
scheme has unreliable sentencing procedures.

- The Due Process and Equal Protection Clauses prohibit arbitrary and ca-
pricious procedures in the State’s application of capital ﬁunishment?w Ohio’s
scheme does not meet those requireménts. The statute does not require the
State to prove the absence of any mitigating factors or that death is the only
appropriate penalty.

. The statutory scheme is unconstitutionélly vague which leads to the arbi-
trary imposition of the death penalty. The language “that the aggravating cir-

cumstances ... outweigh the mitigating factors” invites arbitrary and capricious

210 Commonwealth v. O’Neal II, 339 N.E.2d 676, 678 {(Mass. 1975) (Tauro, C.J.,
concurring); Utah v. Pierre, 572 P.2d 1338 (Utah 1977) (Maughan, J., concur-
ring and dissenting).

211 Shelton v. Tucker, 364 U.S. 479 (1960).

212 O’Neal, 339 N.E.2d at 678.

213 Gregg v. Georgia, 428 U.S. 153, 188, 193-95 (1976); Furman, 408 U.S. at
255, 274.
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jury decisions. “Outweigh” preserves reliance on the lesser standard of proof by
a preponderance of the evidence. The statute requires only that the sentencing
body be convinced beyond a reasonable doubt that the aggravating circums-
tances were marginally greater than the mitigating factors. This creates an un-
acceptable risk of arbitrary or capricious sentencing.

Additionally, the rhitigating circumstances are vague. The jury must be giv-
. en “specific and detailed guidance” and be provided with “clear and objective
standards” for their sentencing discretion to be adeqﬁately channeled. 214

Ohio courts continually hold that the weighing process and the weight to be
assigned to a given factor is within the individual decision-maker’s discre-
tion.215 Giving so much discretion to juries inevitably leads to arbitreiry and
capricious judgments. The Ohio open discretion scheme further risks that con-
stitutionally relevant mitigating factors that must be considered as mitigating
youth or childhood abuse,21¢ mental disease or defect,?17 level of involvement
in the crime,21® or lack of criminal historyﬁl?wﬂl ndt be factored into the sen-
tencer’s decision. While the fedc_aral constitution may allow states to shape con-
sideration of mitigation,220 Ohio’s capital scheme fails to provide adequate
guidelines to sentencer, and fails to assure against arbitrary, capricious, and

discriminatory results.

214 Gregg, Godfrey v. Georgia, 446 U.S. 420, 100 S. Ct. 1759 (1980).
215 State v. Fox, 69 Ohio St. 3d 183, 193, 631 N.E.2d 124, 132 (1994).
216 Eddings v. Oklahoma, 455 U.S. 104 {1982).

217 Penry v. Lynaugh, 492 U.S. 302 (1989).

218 Enmund v. Florida, 458 U.S. 782 (1982).

219 Delo v. Lashley, 507 U.S. 272 (1993)

220 see Johnson v. Texas, 509 U.S. 350 (1993).
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Empirical evidence is developing in Ohio and around the country that, un-
der commonly used penalty-phase jury instructions, juries do not understand
their responsibilities and apply inaccurate standards for dedsion making.221
This confusion violates the federal and state constitutions. Because of these
~deficiencies, Ohio’s statutory scheme does not meet the requirements of Fur-

man and its progeny.
Proposition of Law No. Nine:

Ohio’s death penalty scheme violates OHIo ConsT. art. I, § 9 and
§ 16 and U.S. ConsT. amend. VIII and amend. XIV because the
scheme lacks individualized sentencing.

The Ohio statutes are unconstitutional because they require proof of aggra-
vating circumstances in the trial phase of the bifurcated proceeding. The Su-
preme Court of the United States has approved schemes that separate the con-
sideration of aggravating circumstances from the determination of guilt. Those
schemes provide an individualized determinaiéion and narrow the category of
defendants eligible for the death penalty.2?2 Ohio’s statutory scheme cannot
provide for those constitutional safeguards.

The jury must be free to determine whéthe‘r death is the appropriate pu-
nishment for a defendant. Requiring proof of the aggravating circumstances
sihmltaneously with proof of guilt effectively prohibits a sufficiently individua-

lized determination in sentencing as required by post-Furman cases.?23 This is

221 See Cho, Capital Confusion: The Effect of Jury Instructions on the Decision To
Impose Death, 85 J. CRIM. L. & CRIMINOLOGY 532, 549-557 {1994), and ﬁndlngs
of Zeisel discussed in Free v. Peters, 12 F.3d 700 (7th Cir. 1993).

222 See, Zant v. Stephens 462 U.S. 862 (1983); Barclay v. Florida, 463 U.S. 939
(1983).

223 See Woodson, 428 U.S. at 303-04.
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especially prejudicial because this is accomplished without consideration of

any mitigating factors.
Proposition of Law No. Ten:

Ohio’s death penalty scheme violates OHI0 ConsT. art. I, § 9 and
§ 16 and U.S. Const. amend. VIII and amend. XIV because the
scheme burdens the Defendant’s right to a jury.

The Ohio scheme is unconstitutional because it imposes an impermissible
risk of death on capital defendants who choose to exercise their right to a jury
trial. A defendant who pleads guilty or no contest benefits from a trial judge’s
discretion to dismiss the specifications “in the Vinterest of justice.”224 According—
ly, the capital indictment may be dismissed regardleés of mitigating circums-
tances. Thefe is no corresponding provision for a capital defendant who elects
to proceed to trial before a jury.

Justice Blackmun found this discrepancy to be constitutional error.225 This
| needlessly burdened the defendant’s exercise of his right to a trial by jury.
Since the Supreme Court’s decision in Lockett,226 this infirmity has not been

cured and Ohio’s statute remains unconstitutional.

224 OoH”10 CriM. R. 11 (C}(3).
225 Lockett v. Ohio, 438 U.S. 586, 617 (1978) (Blackmun, J., concurrmg)
226 United States v. Jackson, 390 U.S. 570 (1968)
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Proposition of Law No. Eleven:

Ohio’s death penalty scheme violates OH10 ConsT. art. I, § 9 and
§ 16 and U.S. Const. amend. VIII and amend. XIV because OHIO
Rev. CoDE § 2929.04 (A)(7) is constitutionally invalid when used
to aggravate OHIo Rev. CopE § 2903.01 (B) aggravated murder
to a capital offense.

The Defendant was sentenced to death pursuant to merged counts of ag-
gravated murder under OHIO REv. CODE § 2903.01(A) and (B), with the aggra-
vating circumstances found in § 2929.04 (A)(4), (A)}(5) and (A)(7). “[T]o avoid
[the] con.stitutional flaw of vagueness and over breadth under the Eighth
Amendment, an aggravating circumstance must genuinely narrow the class of
persons eligible for the death penalty and must reasonably justify the imposi-
tion of a more severe sentence of a defendant as compared to others found
guilty of (aggravated) murder.”227 Ohio’s statutory scheme fails to meet this
constitutional requirement because OHIC REV. CODE § 2929.04 (A)(7) fails to ge-
nuinely narfow the class of individuals eligible for the death penalty. .

OmnIo REV. CODE § 2903.01(B) defines the category of felony-murderers. If
any factor listed in OHIO REV. CODE § 2929.04 (A) is speciﬁed in the indictment
and proved beyond a reasonable doubt the defendant becomes eligible for the
death penalty. OHiO REV. CODE § 2929.02 (A) and 2929.03.

The scheme is unconstitufional because the OHIO REV. CODE § 2929.04
(A)(7) aggravating circumstance merely repeats, as an aggravating circums-
tance, factors that distinguish aggravated felony-murder from murder. OHIO
REV. CODE § 2929.04 (A)(7) repeats the definition of felony-murder as alleged,

which automatically qualifies the defendant for the death penalty.

227 Zant v. Stephens, 462 U.S. 862, 877 (1983).
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OHIO REV. CODE § 2929.04 (A)(7) does not reasonably justify the imposition
of a more severe sentence on felony-murderers. But, the prosecuting attorney
and the sentencing body are given unbounded discretion that maximizes the
risk of arbitrary and capricious action and deprivation of a defendant’s life
without substantial justification. The aggravating circums-tance must therefore
fail.228

| As compared to other aggravated murderers, the felony—mufderer is treated
more severely. Each OHIO REV. CODE § 2929.04 (A) ¢ircumstance, when used in
connection with OHIO REV. CODE § 2903.01(A), adds an additional measure of
culpability to an offender such that society arguably should be permitted to
punish him more severely with death. But the aggravated murder defendant
alleged to have killed during the course of a felony -is automatically eligible for
the death penalty—not a single additional proof of fact is necessary.

The killer who kills with prior calculation and design is treated less severe-
ly, which is also nonsensical because his blameworthiness or moral guiit is
higher, and the argued ability to déter him less. From a retributive stance, this
is the most culpable of mental states.229

Felony-murder also fails to reasonably justify the death sentence because
the Ohio Supreme Court has interpreted OHIO REV. CODE § 2929.04 (A}(7) as
not requiring that intent to commit a felony precede the murder.23° The as-

serted state interest in treating felony-murder as deserving of greater punish-

228 Zant, 462 U.S. at 877.

229 Comment, The Constitutionality of Imposing the Death Penalty for Felony
Murder, 15 Hous. L. REv. 356, 375 (1978).

230 State v. Williams, 74 Ohio St. 3d 569, 660 N.E.2d 724 (1996) (holding in syl-
. labus, 2).
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ment is to deter the commission of felonies in which individuals may die. Gen-
erally courts have required that the killing result from an act done in further-
ance of the felonious purpose.?3! Without such a limitation, no state interest
justifies a stiffer punishment. The Court has discarded the only arguable rea-
sonable justification for the death sentence to be imposed on such individuals,
a position that engenders constitutional violations.232 Further, the Court is
current position is inconsistent with previous cases, thus creating the likelih-
ood of arbitrary and inconsistent applications of the death penalty.233

Equal protection of the law requires that legislative classifications be sup-
ported by, at least, a reasonable relationship to legitimate State interests.234
The State has arbitrarily selected one class of murderers who may be subjected
to the death penalty automatically. This statutory scheme is inconsistent with
the purported State interests. The most brutal, cold-blooded and premeditated
murderers do not fall within the types of murder that are automatically eligible
for the death penalty. There is no rational basis or any State interest for this

distinction and its application is arbitrary and capricious.
Proposition of Law No. Twelve:

Ohio’s death penalty scheme violates OHIO ConsT. art. I, § 9 and

§ 16 and U.S. Const. amend. VIII and amend. XIV because OHIO

REev. CobE § 2929.03(D)(1) and § 2929.04 are unconstitutionally
vague.

OHIO REV. CODE § 2929.03(D)(1)’s reference to “the nature and circums-

tances of the aggravating circumstance” incorporates the nature and circums-

231 Id., referencing the Model Penal Code.

232 Zant v. Stephens, 462 U.S. 862 (1983).

233 See, e.g., State v. Rojas, 64 Ohio St. 3d 131, 592 N.E.2d 1376 (1992).
234 Skinner v. Oklahoma, 316 U.S. 535 (1941).

61



tances of the offense into the factors to be weighed in favor of death. The na-
ture and circumstances of an offense are, however, statutory mitigating factors
~ under OHIO REV. CODE § 2929.04 (B). On10 REV. CODE § 2929.03(D)(1) makes
Ohio’s death penalty weighing scheme unconstitutionally vague because it
gives the sentencer unfettered discretion to weigh a statutory mitigating factof
as an aggravator. |

To avoid arbitrariness in capital sentencing, states must 1imit and channel
the sentencer’s discretion with clear and specific guidance.23% A vague aggra-
vating circumstance fails to give that gu;idr:l'nce.236 Moreover, a vague aggravat-
ing circumstance is unconstitutional whether it is an eligibility or a selection
factor.237 The aggravating circumstances in OH1o REv. CODE § 2929.04 (A)(1)-(8)
are both.

OHIO REV. CODE § 2929.04 (B) tells the sentencer that the nature and cir-
cumstances of the offense are selection factors in mitigation. Moreover, be-
cause the nature and circumstances of the offense are listed only in OHIO REV.
Cobk § 2929.04 (B}, they must be weighed only as selection factors in mitiga-
tion.23% However, the clarity and specificity of OHIO REV. CODE § 2929.04 (B) is
eviscerated by OHl0 REV. CODE § 2929.03(D)(1}); selection factors that are strict-
ly mitigating become part and parcel of the aggravating circumstance.

Despite wide latitude, Ohio has carefully circumscribed its selection factors

into mutually exclusive categories. See, OHIO REV. CODE § 2929.04 (A} and

235 Lewis v. Jeffers, 497 U.S. 764, 774 (1990); Maynard v. Cartwright, 486 U.S.
356, 362, (1988).

236 Walton v. Arizona, 497 U.S. 639, 653 (1990); Godfrey, 446 U.S. at 428.

237 Tuilaepa v. California, 512 U.S. 967 (1994).

238 See, State v. Wogenstahl, 75 Ohio St. 3d 344, 356, 662 N.E.2d 311, 321-22
(1996},
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(B);23% OHI1O REV. CODE §'2929.03(D)(1} makes OHIO REV. CODE § 29'29.04 {B) va-
gue because it incorporates the nature and circumstances of an offense into
the aggravating circumstances. The sentencer caﬁnot reconcile this incorpora-
tion. As a result of OHIO REV. CODE § 2929.03(D)(l), the “nature and circums-
‘tances” of any offense become “too vague” to guide the jury in its weighing or
selection process.24¢ OHIO REV. CODE § 2929.03(D)(1) therefore makes OHiO REv.
CODE § 2929.04 (B) unconstitutionally arbitrary.

- OHIO REV. CODE § 2929.03(D)(1) is also unconstitutional on its face because
it makes the selection factors in aggravation in OHIO REV. CODE § 2929.04
(A)(1)-(8) “too vague.”24! OHIO REV. CODE § 2929.04 (A)(1)-(8) gives clear guid-
ance as to the selection factors that may be weighed against the defendant’s
mitigation. However, OHIO REV. CODE § 2929.03(D)(1) eviscerates the narrowing
achiéved. By referring to the “nature and circumstances of the aggravating cir-
cumstance,” OHIO REvV. CODE § 2929.03(D)(1) gives the sentencer “oﬁen—ended
discretion” to impoée the death penalty.2*2 That reference alléws the sentencer
to impose death based on (A)(1)-(8) plus any other fact in evidence arising from
the nature and circumstances of the offense that the sentencer considers ag-
gravating. This eliminates the guided discretion provided by OHIO REV. CODE |

'§2929.04 (A).2%3

239 Wogenstahl, 75 Ohjo St. 3d at 356, 662 N.E.2d at 32 1-22.
240 See Walton, 497 U.S. at 654.

241 See, Walton, 497 U.S. at 654.

242 See Maynard, 486 U.S. at 362.

243 See Stringer v. Black, 503 U.S. 222, 232 (1992).

63



" Proposition of Law No. Thirteen:

Ohio’s death penalty scheme violates OHIO ConsT. art. I, § 9 and
§ 16 and U.S. Const. amend. VIII and amend. XIV because the
scheme provides for inadequate proportionality and appro-
priateness review.

OHIO REV. CODE § 2929.021 and § 2929.03 require data be reported tQ the
courts of appeals and to the Supreme Court of Chio. There are substantial
doubts as to the adequacy of the information received after guilty pleas to less-
er offenses or after charge reductions at trial. OHi0 ReEv. CODE § 2929.021 re-
quires only minimal information on these cases. Additionai data is necessary to
make an adequate comparison in these cases. This prohibits adequate appel-
late review.

Adequate appellate review is a precondition to the constitutionality of a
state death penalty system.?* The standard for review is one of careful scruti-
ny.245 Review must be based on a comparison of similar cases and ultimately |
. must focus on the character of the individual and the circumstances of the
crime. 246

Ohio’s statutes’ failure to require the jury or three—judge panel recommend-
ing life imprisonment to identify the mitigating factors undercuts adequate ap-
_ pellate review. Without this information, no significant comparison of cases is
possible. Without a significant comparison of cases, there can be no meaning-
ful appellate review.

The comparison method is also constitutionally flawed. Review of cases

where the death penalty was imposed satisfies the proportionality review re-

244 Zant, 462 U.S. at 879; Pulley v. Harris, 465 U.S. 37 (1984).
245 Zant, 462 U.S. at 884-85.
246 Jd.
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quired by OHi0 REV. CODE § 2929.05(A).247 However, this prevents a fair propor;
tionality review. There is no meaningful mannér to distinguish capital defen-
dants who deserve the death penalty from those who do not.

The Ohio Supreme Court’s appropriateness anaiysis is also constitutionally
infirm. OHIO REV. CODE § 2929.05 (A) requires appellate courts to determine the
appropriateness of the death penalty in each case. The statute directs affir-
mance only where the court is persuaded that the aggravating circumstances
outweigh the mitigating factors and that death is the appropriate sentence.?4®
Ohio Courts have not followed these dictates. The appropriateness review con-
ducted is very cursory. It does not “rationally distinguish.between those indi-
viduals for whom death is an appropriate sanction and those for whom it is
not.”249

The chrsory appropriateness review also violates the capital defendant’s
due process rights as guaranteed by the Fifth and Fourteenth Amendments to
the United States Constitution. The General Assembly provided capital appel—‘
lants with the statutory right of proportionality review. When a state acts with
significant discretion, it must act in accordaﬁée with the Due Process
Clause.?%° The review currently used violates this constitutional mandate.

The Defendant’s death sentence is bqth disproportionate and inappropriate.
An insufficient proportionality review violated the Defendant’s due process, li-

berty interest in OHIO REV. CODE § 2929.05.

247 State v. Steffen, 31 Ohio St. 3d 111, 509 N.E.2d 383 (1987) (holding of court
in syllabus).

248 1.

242 Spaziano v. Florida, 468 U.S. 447, 460 (1984).

250 Buitts v. Lucey, 469 U.S. 387, 401 (1985).
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Weighing of the Aggravating Circumstances

Proposition of Law No. Fourteen:

Where the weight afforded the aggravating circumstance is
comparatively light, and the weight afforded the mitigating fac-
tors is high, the aggravating circumstances will not outweigh
the mitigating factors and the death sentence may not be im-
posed. :

In weighing the evidence, the Court must consider, and weigh against the
aggravating circumstances proved beyond a reasonable doubt, the nature and
circumstances of the offense, the history, character, and background of the of-
fender, and the statutory mitigating factors of OHIO REvV. COED § 2929.04(B).2%!

Under these circumstances the government failed to meet its burden of
proving that the aggravating circumstances outweigh the mitigating factors.

Onio REV. CODE § 2929.04 (B) requires that the jury “shall consider, and
weigh” the nature and circumstances of the offense, the history, charactex_‘, and
background of the offender, and any other mitigation proved by a preponder-
ance of the evidence against the aggravating circumstance. Only if the jury de-
termines that the aggravating circumstance outweighs those considerations

“beyond a reasonable doubt, is it to recommend a death sentence. OHIO REV.
CODES 2929.03(D)(2). The trial court is then required, independently, to de-
termine whether the aggravating circumstance outweighs the mitigating fac-
tors, and only if it so determines, impose a déath sentence. OHIO REV. CODE
§ 2929.03(D)(3). When the trial court imposes a death sentence, the appellate

court is to determine whether the trial court properly weighed the aggravating

251 State v. Tenace, 109 Ohio St.3d 255, 272, 847 N.E.2d 386, 402 (2006).
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circumstance against the mitigating factors and is also to determine, again in-
dependently, whether the aggravaﬁng circumstance does, in fact, outweigh the
mitigating factors. Only if it finds that the 'aggravating circumstance outweighs
 the mitigating fagtors, and if it determines that death is the appropriéte sen-
tence, may it affirm the death sentence. OHIO REV. CODE § 2929.05(A).

The relevant inquiry is whether, after reviewing the evidence in é light most
favorable to the prosecution, any rationale trier of fact could have found the es-
sential elements of the crime proven beyond a reasonable doubt.?52 Failure to
do this violates éefendant’s Right to Due Process, guaranteed by the U.S:
ConsT. amends V and X1V, and OnI1o CoNsT. art. I, § 16 and the Right to be free
from Cruel and Unusual Punishment, guaranteed by the U.S. CONST, amend
VIII, and OHIO CONST. art. I, § 9.

In the discussion below, appellant will first explain why and how the trial
court’s weighing is flawed and second why and how proper evaluation reveals
that this Court should, upon its independent evaluation of the aggravating cir-
cumstance against the mitigating factors, conclude that the proper sentence in

this case is a sentence other than death.

A. Mitigation
During the sentencing hearing before the Trial Court, Short made an un-
sworn statement. Short’s sister also made a statement supporting Short, a

statement quoted in the Introduction to this Merit Brief.

252 State v. Jenks, 61 Chio St.3d 259, 574 N.E.2d 492 (1991}, and Jackson v.
Virginia, 443 U.S. 307, 319 (1979).
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Short told the Trial Court that he had wanted to make this statement to the

jury but that his trial lawyers told him that it did not fit their strategy.?53

Short initially expressed his frustration about the media coverage and its

accuracy.?%* Then he explained his feelings about his actions to what he per-

ceived to be an affair between Rhonda and Sweeney:

First of all I'd like to say that [ accept full responsibility for my ac-
tions. I never tried to blame anyone for my actions, but there has been
— but there’s more to this story and by no means am I trying to justify
my actions. But, other people played crucial parts in what led up to
my actions and although it does not matter now that I've been found
guilty on all charges and have received a verdict. Like I said before, I
just want to clarify a few things sirice this will be my last opportunity
to ever speak freely. _

First of all, I wasn’t bothering anybody. I was going to work each
day minding my own business, taking care of my wife and our three
children, making the house payment and paying the bills. And, al-
though it may not seem like it from what has happened, I love my wife
more than any human being on earth. She meant the world to me as
well as our three children. And, not only was she my — my wife, but
she was my best friend. She was a wonderful mother. She was a beau-
tiful person both inside and out, and — and I miss her so very much.
My heart and my arms ache for her everyday.

Do I feel like I failed at being a good or a better husband at times?
Yes, I could have been more attentive, affectionate, compassionate and
moral emotionally supportive. But, there have been statements made
that I was abusive to my wife and children and those statements are
untrue.235

He talked about his frustration because the information about from Officer

Rosenbalm did not come before the jury:

During the trial, the Monroe police officer, Officer Rosenbalm that
took the stand came to my home that night through I feel was strategi-
cally shut down by the prosecution was nye — when he was not able to
fully testify. I would like to make known the reason that he was at my
home that night. It was because I was pacing back and forth with a
loaded shotgun contemplating suicide because I couldn’t deal with the
fact that my wife had left me. I eventually surrendered the gun and

253 Tr.
254 Tr.
255 Tr,

2562.
2562-63.
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was taken by ambulance to Middletown Regional Hospital for observa-
tion and evaluation. Hours later, I was released with Ativan nerve me-
dication and Ambien sleep medication, which did not help me.256

He also took issue with the two facts testified to by two witnesses. The tes-
timony about the newspaper article by Amy Spurlock,?57 and the testimony of
Sweeney’s ntiother, Brenda Barian that he did not ask her where Rhonda
was.258

He disagréed with the prosecution’s contention that he went to the house to
kill Rhonda and Sweehey. He snapped.2%9 He noted his return to house after

the shooting:

Why did I go back to the house and wait for the police? Because I
was trying to help my wife. I could have easily put up resistance with
the Huber Heights Police being armed, but that was never my inten-
tion. I was in an emotional hurricane of hurt, anger, confusion and
hopelessness, but I surrendered cooperate — cooperately with no more
incident. 260

He again accepted responsibility for his actions:

We all live and die according to the choices we make. I never in my -
life thought that I would be where I am at today and the terrible events
that have taken place in my life, my loved ones’ lives and my acquain-
tances lives. And, any one of you could just as easily be in my shoes.
Everyone has their own breaking point, and this one was mine.

Mr. Daidone’s opening statement was, if you leave me, I'll kill you.
But, he was wrong. Close, but incorrect.

For if there is one thing that I am, that is truthful and I have been
truthful about everything in this entire trial from the very beginning,
from the first time that I spoke with Detective Colvin about every issue
and everything that happened.

The statement I did make was, if you leave me and I find you with
another man, I don’t think I could handle it and someone could get
hurt or possibly killed. That was the correct statement that I made.26!

256 Tr. 2565-66.

257 Ty, 1776.

258 Tr. 1810. But see Tr. 1795.
259 Tr. 2569.

260 Tr, 2570.

261 Tr. 2574.
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Short recognized the tragedy that affected all involved in this case.

There were no winners in this tragedy, only — only loss, which
grieves my heart beyond words. But there is — there is some good news
for any of us who done wrong concerning this tragedy, no matter how
great or small a part that was played in getting to the point where I
stand today. And, I'm gonna — I'm gonna refer to the Bible one last
time. ,

In the Bible quotes, it says, if we say that we have no sin we deceive
ourselves and the truth is not in us. If we say that we have not sinned
we made God a liar and his Word’s not in us. But, if we confess our
sins God is faithful and just to forgive us our sins and to cleanse us
from all unrighteousness. Sadly though, sin has consequences even if
we are remorseful and sincerely repent. ‘

I pray that God help us all in the midst of all of our mixed emotions
and turmoil of hurt, anger, bitterness, unforgiveness, and possibly for
some vengeance and hatred. And, may we sincerely learn from this
tragedy the serious consequences of our actions no matter how great
or small or no matter what part we played in this tragedy that led us
to where we are today and where I stand before this court today.262

Short addressed the loss of the Sweeny family, of his wife’s family, and his

own family:

I'd like to address Mr. Sweeney’s family and apologize for all the
hurt I've inflicted upon them. When I came home from work on Thurs-
day, July 15, 2004, it was never in my thought or entered my mind
that my wife would be gone. [ never had any intentions on taking any-
one’s life. I thought it would be just a another normal day like every
other day. I — I — I'm extremely sorry for the loss of their loved one Mr.
Sweeney and I pray that they forgive me, not for my sake, but for their
own sakes. :

1 would also like to address my wife’s family and the love that I have
for them, for they — they were my family for nearly 15 years.

My wife’s mother-in-law Macy — my — my — my mother-in-law Macy
Lane, which was my wife’s mother, my wife’s sister Amy, Gina, Pam,
her sister Tiny and her brother Danny, her Uncle Floyd, Sidney, and
all the people that I knew in my wife’s family that I really loved and
still do love dearly, although they may not feel the same way about me

_after what has happened, 'm very sorry for the loss of their loved one,
which was my wife Rhonda.

I would also like to address the ones from my family, my mother,
my dad, my sisters Tracy and Tina, I'm sorry that I have brought
shame to my family. I — I never intended to put them or any — any oth-
er — other of the three family members — other two family members

262 Tr, 2578.
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through this emotional pain and heartache, and I am extremely sorry
to everyone in this triangle tragedy for what has happened.

Finally he addressed his own loss:

Lastly, I would like to address my loss, ‘cause I have lost a great
deal myself because of everything that has happened and my actions.

I've lost a beautiful wife — a beautiful wife of nearly 15 years. I've
lost — excuse me, I'm sorry.

I've lost two — two precious sons and a daughter who I love dearly.
I've lost my home to my freedom. I've lost everything that means any-
thing to a man.

Lastly, I want to thank all the clergy and pastors that have stuck by
my side through this whole — whole ordeal to include Mr. Larry Lane,
who is the head chaplain of Montgomery County Jail, Mr. Tom Mes-
singer, Mr. Todd Jenkins, Mr. Russ Comers, Mr. Daniel Williamson,
Mr. Sidney Sloan, Pastor Calloway, Mike Davis, Ron Asher, Pastor Jim
Setser, Pastor Bruce McGuire, and mostly I'd like to thank God, Jesus
Christ, and the Holy Ghost for giving me the strength to endure what
I've had to endure.263 '

B. Bélancing Below

Because Ohio does not require a jury to state which mitigating factors pre-
Sented, if any, it found to have been proved by a preponderance of the evi-
dence, it is impossible to determine what the jury weighed or how it conducted
the balancing required by OHIO REV. CODE § 2929.03(D)(2). However, the Opi-
nion mandated by OHIO REV. CODE § 2929.03(F) and filed by the trial court on
June 7, 2006, permits analysis of what the trial court weighed and how it con-
ducted the balancing.

The court first related the facts presented and the procedural posture of the
case. When it came to the weighing process, she noted that, “[tjhere is very lit-

tle evidence in the record regérding the history, character and background of

263 Tr. 2578-79.
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the Defendant.” Sentencing Opinion, p. 8. She then proceeded to give little
weight or no weight to the various factors.

In reviewing whether, at the time of committing_the offense, Short, because
of a mental disease or defect, lacked substantial capacity to appreciate the cri-
minality of his conduct or to conform his conduct to the requirements of the
law; she said:

There was no testimony relating to this factor, except possible for
evidence that the Defendant was upset that his wife left him, presum-
ably for another man. Justin Short testified that, in the week preced-
ing the deaths of Donnie Sweeny and Rhonda short, his father was
sad, angry and upset. Bob Thomas, Short’s co-worker, testified that in
the days prior to July 22, 2004, Short was “down” and “wanted to die.”
However, following the shootings at 5035 Pepper Drive, Short was su-
pervised while in a holding cell and then transported to the jail by Of-
ficer Brad Reaman of the Huber Heights Police Department. Reaman
described Short as being calm and in command of his faculties. Short
reported in the court-ordered psychological evaluation that he has

 been treated for some time for depression and anxiety and for sleep
difficulties. He also reported having been diagnosed with Bipolar Dis-
order in 2002, said diagnosis having been unconfirmed in the medical
records provided to the evaluating psychologist. Short reported that he
went to the hospital and was treated for several hours after his wife
left him, as he was despondent. The psychological evaluations made
part of the record also reveal that Short’s treating physicians made re-
peated recommendations that he seeck treatment and psychological
counseling, but he failed to do so. Based upon the evaluations, Short
was diagnosed with a thought disorder. However, the planning and
calculation that preceded the offenses belie mental disease or defect,
or lack of substantial capacity to appreciate the criminality of his con-
duct or to conform his conduct to the requirements of the law. The
court notes that the Defendant offered no other testimony, including
no expert testimony, that he suffered from a mental disease or defect,
that he lacked substantial capacity to appreciate the criminality of his.
conduct or to conform his conduct to the requirements of the law. The
court gives little weight to this factor.

She did not consider these matters under the catchall provision of OHIO
Rev. CoDE § 2929.04(B){7), something that this Court has noted. State v. Hugh-

banks, 99 Ohio St.3d 365, 388, 792 N.E.2d 1081, 1104 (2003); State v. Braden,
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98 Ohio St.3d 354, 381, 785 N.E.2d 439, 467 (2003); State v. Seiber, 56 Chio
St.3d 4, 8-9, 564 N.E.2d 408, 416 (1990). The Court did not note, nor did
Short’s trial counsel caﬁl to her attention, the comments made by Officer Rea-
man at the time of the arrest in his report, namely that Short seémed extremely
nervous and could not stop pacing.264 Nor did the Trial Court indicate what
mental health authority holds that one cannot be mentally unstable and do the
things Shoft did. Being mentally ill or dysfunctional does not meaﬁ that one is
comatose. |

Similarly, the Court gave little weight to the lack of significant criminal his-
tory. Short was a hard working man who tried to provide for his family within
the norms of society.

The Trial Court disposed if the other items with similar dispatch. For ex-

~ample, she gave little weight to the cooperation provided-by Short to the police.

It is hard to imagine what Short could have done to have cooperated with the
officers any more. Without his statements, detailed in the Offense Report,265
the Governinent would not have had the vast array of evidence of Short’s ac-
tions leading up to this homicide. The Trial Court dispatched the remorse that
Short expressed with a conclusion that he was blaming others for his conduct.
He did express concern for the role that Sweeney’s mother played in this trade-
gy, bankrolling the entire venture.

As this summary of the opinion suggests, the court’s approach touched

upon all it was obliged to. However, it was also a perfunctory analysis, and

based on exacting considerations and faulty reasoning.

264 Joint Ex. I, Offense Report, p. 9.

T 265 Id.
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C. Independent weighing and Appropriateness '

i. Nature and Circumstances of the OffenSe

It is by now well-settled that the nature and circumstances of the offense
must be weighed, and may only be weighed, on the side of mitigation, though
they may receive no weight, State v. Wogenstahl, 75 Ohio St. 3d 344, 662
N.E.2d 311 (1996). Here the nature and circumstances of the offense relate to
the breakdown of a marriage and what happens to the husband and his family,
to the murdered wife and her family, and to the friend, whose mother bank-

rolled the matter, and his family.

ii. Blame

Mitigation is not about blame, culpability, or excuse. As this Court ex-
plained in State v. Getsey, 84 Ohio St.3d 180, 702 N.E.2d 866 (1998):

In State v. Holloway (1988), 38 Ohio St.3d 239, 527 N.E.2d 831,
the court explained that “mitigating factors under R.C. 2929.04(B) are
not related to a defendant's culpability but, rather, are those factors
that are relevant to the issue of whether an offenider convicted under
R.C. 2903.01 should be sentenced to death.” Id. at 242, 527 N.E.2d at
835. See, also, State v. Lawrence (1989), 44 Ohio St.3d 24, 28-29, 541
N.E.2d 451, 457. Further, the court has frequently stated that a miti-
gating factor “ 'lessens the moral culpability of the offender or dimi-
nishes the appropriateness of death as the penalty." State v. DePew
(1988), 38 Ohio St.3d 275, 292, 528 N.E.2d 542, 560, quoting State v.
Steffen (1987), 31 Ohio St.3d 111, 129, 31 OBR 273, 289, 509 N.E.2d
383, 399.

The inchiusion of the words “lessening, weakening, excusing,” which
are typically associated with blame or culpability for the crime, re-
sulted in an instruction that strayed from the definition approved in
Holloway. 266 '

266 Getsey at 200-01, 702 N.E.2d at 886.
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iii. Mitigating Factors
a. Substantial Capacity and Mental Illness

Short’s actions after receiving the note from his vﬁife were such that his fam-
ily contacted authorities. His shotgun was coﬁﬁscated and a friend refused to
give him another shotgun becaﬁse of his mental status. He was given medica-
tion.

Substance abuse and mental health issues are appropriate mitigating fac-
tors and deserve consideration, Stdte v. Smith, 89 Ohio St.3d 323, 7338—39, 731
N.E.2d 645, 660 (2000); State v. Otte, 74 Ohio St.3d 555, 568, 660 N.E.2d 711,
723 (1996); State v. Allard, 75 Ohio St.3d 482, 502, 663 N.E.2d 1277, 1293-94
(1996); State v. Wilson, 74 Ohio St.3d 381, 400, 659 N.E.2d 292, 310 (1996);
and) State v. Green, 66 Ohio St.3d 141, 152, 609 N.E.2d 1253, 1262-63 {1993).
His mental problems deserve weight.

b. Cooperation

Duane cooperated with police and confessed to the crime. He returned to
the scene before the police arrived ahd submitted to arrest. He also provided a
detailed statement about the facts, so that the government was able to obtain
extensive evidence. The government had not only video of the purchase of the
gun but of the purchase of the hacksaw to modify the gun. Moreover, he has
fepeatedly expressed his remorse for what occurred. It is almost impossible to
conceive of a case where the defendant was more cooperative, except when the

defendant seeks to be executed.
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Short’s cooperation should have been given significant weight. See State v.
Rojas, 64 Ohio St.3d 131-, 144, 592 N.E.Zd 1376, 1387 (1992), where the Su-.
preme Court of Ohio held that “remorse and assistance to the police are miti-
gating factors.”

c. Love for Family

Short’s sister’s statement demonstrates his love of his children and his
family. State v. Bays, 87 Ohio St. 3d 15, 34, 716 N.E.2d 1126, 1145 (1999}
and State v. Fox, 69 Ohio St. 3d 183, 195-96, 631 N.E.2d 124, 134 (1996);

d. History and Background

Short’s history of working and providing for his family deserves significant
Weight. : |
D. Balance

What does all of this mean? This sﬁggests that if mitigation means any-
thing, it means this case. The weight properly afforded the single aggravating
circumstance is comparatively light. The weight properly afforded mitigation is
great. |

Appellant does not suggest that aggravated rﬁufder is gentle. He does not
suggest that there is not substantial aggravation. He does iﬁsist that the trial
court's weighing was faulty. And he maintains that, on proper balance, the ag-
gravating circumstance will be found not to outweigh the mitigating factors.

When families fall apart, the trauma goes everywhere.
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F. Appropriateness

The aggravated murder at issue in this case was senseless.

But the appropriateness of a death sentence is not to be measured purely by
the senselessness of the crime. The issue, as the United States Supreme Court
has repeatedly emphasized, is how to balance the narrow discretion to impose
a death sentence so as to avoid caprice with the broad discretion not to impose
a death sentence so as to permit individualized consideration in the determina-
tion of whether the offender should live or die. Furman v. Georgia, 408 U.S. 238
(1972) (narrow discretion); Lockett v. Ohio, 438 U.S. 586 (1978) (broad discre-
tion}.

- The Texas Couft of Criminal Appeals has observed that it is not just any in-
dividual murder that is senseless but so is “every murder in the course of a
robbery.” The imposition of a death sentence simply because the crime was

callous or the offense senseless

would mean that virtually every murder in the course of a robbery
would warrant the death penalty. Such a construction would destroy
the purpose of the punishment stage in capital murder cases, which
is to provide a reasonable and controlled decision on whether the
death penalty should be imposed, and to guard against its capricious
and arbitrary imposition.
Roney v. State, 632 S.W.2d 598, 603 (Tex. Crim. 1982) (citations omitted}. A
similar principal underlies the holding of the United States Supreme Court in
Godfrey v. Georgia, 446 U.S. 420 (1980). The Court vacated Godfrey's death
sentence holding that the aggravaﬁng circumstance that the murder was out-

rageously or wantonly vile, horrible or inhuman was overbroad. The Court rea-

soned that a person of ordinary sensibility could fairly conclude that virtually
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every murder is outrageously or wantonly vile, horrible or inhﬁman. Thus, the
Court said, the aggravating circumstance did not sufficiently distinguish Godf-
rey's case, in which a-death sentence was imposed, from other cases in which
death sentences were not imposed. See, generally, the discussion of Godfrey in
State v. Maurer, 15 Ohio St.3d 239, 242-243, 473 N.E.2d 768, 775 (1984}.
This Court recently vacated the death sentence of Troy Tenace.267 That case
did not involve the intricate family relations reflecting intimate relations linking
family and church. That case did involve a man who took advantage of an el-
~ derly man. Short’s actions in this case reflect a man unable to control his emo-
tions at the demise of his most important relationship. For ti’lese reasons, the
.government has failed to meet its burden of proving that the aggravating cir-
cumstances outweigh the mitigating factors. |
This failure of the government to meet its burden of proof on the sentencing
violates the defendant’s Right to Due Process, guaranteed by the U.S. CONST.
amends V and XIV, and OHio CONST. art. I, § 16 and the Right to be free from
Cruel and Unusual Punishment, guaranteed by the U.S. ConsT. amend VIII,

and OHIO CONST. art. I, § 9. Thus the defendant’s sentence must be reversed.

267 State v. Tenace, 109 Ohio St.3d 255, 847 N.E.2d 386 (2006).
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Conclusion
Thus, this Court should reverse the convictions and return the case to the

Court of Common Pleas.

GARY W. CRIM (0020252)
943 Manhattan Avenue
Dayton, Ohio 45406-5141
(937) 276-5770

DENNIS J. ADKINS (0034488}
Altick & Corwin., L.P.A.

1700 One Dayton Centre

One South Main Street
Dayton, Chio 45402

(937) 223-1201

(937) 223-5100, Fax

Attorneys for Duane Allen Short
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Certificate of Service
I,' counsel for Duane Allen Short, certify that on June 29, 2007, I served a
. copy of this Merit Brief and the Appendix on the government by depositing it in

the United States mail, first class postage prepaid, addressed to:

Carley J. Ingram

Assistant Prosecuting Attorney
Montgomery County, Ohio

Post Office Box 972 -

301 West Third Street, Fifth Floor
Dayton, Ohio 45422.
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Notice of Appeal of Duane Allen Short

Counsel on behalf of Duane Allen Short give notice that he appeals to the
Ohio Supreme Court from the sentence pronounced on May 30, 2006, and
entered by the Montgomery County Court of Common Pleas, in Case No., 02-
CR-0353 on June 12, 2003. The Sentencing Opinion reguired by OHIC REV,
CobE § 2929.03(F) was filed on June 7, 2006. There that court sentenced the
defendant to death.

This Court is required to review all cases where the defendant has
received the death sentence, OHIO REV. CODE § 2929 .05; State v. Ashworth, 85
Ohio St.3d 56, 706 N.E.2d 1231 (1999).

Respectfully Submitted,

GARY W, CRIM (0020252)
943 Manhattan Avenue
Dayton, Ohio 45406-5141
(937) 276-5770

(937) 278-5188, Fax

DENNIS J. ADKINS 0034488
Altick & Corwin., L.P.A.

1700 One Dayton Centre
One South Main Street
Dayton, Ohio 45402

(937) 223-1201

(937) 223-5100, Fax

Attorneys for Duane Allen Short
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Certificate of Service

I certify that on July 18, 2006, 1 served a copy of this Notice of Appeal by
depositing it in the United States mail, first class postage prepaid, addressed
to:

- Leon J. Daidone

Assistant Prosecuting Attorney
Montgomery County, Ohio

Post Office Box 972

301 West Third Street, Fifth Floor
Dayton, Ohic 45422.
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N THE COMMON PLEAS COURT OF MONTGOMERY COUNTY OHIO

CRIMINAL DIVISION
BTATE OF OHIO ‘ CASE NO. 2004 CR 02635
| Plalntift JUDGE MARY KATHERINE HUFFMAN
s,
DUANE ALLEN SHORT !EBMINATION ENTRY
- DOB: 1216/1987 SSN: 272-TB-8965
Defendant

The defendant hetein having been convicted of the offenses and spacifications of:

COUNT 1: BREAKH\IG'AN_O ENTERING (land/premises) 2911.13(R) ¢35
Thres (3) Year Firbarm Speclficaﬂnn 2929 14/2941.14%

COUNT 2:  AGGRAVATED MURDER {prior chleulation/design) 2903.01(A)
Unclassified Felony
Three {3) Yoar Firearm Specification 2929.14/2941.145 :
Aggraveting Circumstance Specification 2020.04{A)(5)/2941.14
Aggravating Circumstance Specification 2929.04{A){7)/2041.14

COUNT 3: AGGRAVATED BURGLARY {deadly weapon) 2811.11(A)(2) F1
Three (3) Year Ftraarm Specification 2029.14/2041.145

COUNT4:  AGGRAVATED MURDER (prior caiaduﬂoﬂdeslgn) 2903.01(A)
Unclassified Felony
Three {3) Yeoar Firearm Specification 2929.14/2941.145
Aggravating Circumstance Specification 2920.04{(A)(8)2941.14
Aggravating Clrcumstance Specification 2929 04{A)(7)/2941,.14

COUNT5: AGGRAVATED MURDER (while commiiting Aggravated Burplary)
2803.01(B) Unciassified Felony
Three {3} Ysar Firearm Specification 2029, 1412941.145
Aggravating Circumstance Spocification 2929.04{AX5)2041.14
Aggravating Clrcumstance Specification 2929.04{A)}(T¥2941.14

hitp://www.clerk.co.montgomery.oh.us/pro/image_onbase_cfim?docket=8912846 6/182d06
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CASE NO. 2004 CR 02633
STATE VS. DUANE ALLEN SHORT

COUNT6: UNLAWFUL POSSESSION OF DANGEROUS ORDNANCE 2923.17(A)
F5
Three {3) Year Fhiwarm Specification 2928.14/2041.145

was on May 30, 2006, brought before the Court;

WHEREFORE, it is the JUDGMENT and SENTENCE of the Court that the
defendant herein ba delivered to the CORRECTIONS RECEPTION CENTER thers to be
imprisoned, confined and sentamed as follows:

COUNT1: TWELVE (12) MONTHS;
COUNT2: DEATH;

COUNT3: TEN{10) YEARS;
COUNT4: DEATH;

COUNT S: DEATH;

COUNT6: TWELVE (17} MONTHS;

The sentences on COUNTS 1, 3 and 6 are 1 be served CONSECUTIVELY to
pach other. COUNT 4 is hwreby merged Into COUNT 5;

The Court hereby merges the Fireann Specification inCounts 1, 2, 3, 4, 5 and
6 inte ONE (1) Firearm Specification and imposes an addiflonal tarm of THREE (3) -
years ACTUAL INCARCERATION on the Firearm Specification, which shall be
servad CONSECUTIVELY to and prior to the definite term of imprisonment; FOR A
TOTAL SENTENCE OF DEATH ON COUNT 2, DEATH ON COUNT §, PLUS FIFTEEN
{15) YEARS.

Further, it Is the JUDGMENT and SENTENCE of the Court that an Counts 2
and 5 of AGGRAVATED MURDER, the defandant is sentenced to the Comections
Reception Caenter to be dellverad to the Wardan of the Southarn Ohio Corroctional
Facility, Lucasville, Ohlo, whero the defendant shall be kept until the day designated
for his execution and where he shall be sxecuted pursuant to O.R.C. 2949.22 by
causing the application to the person, upon whom the sontence was imposed, of a
lethal injection of a drug or combination of drugs of sufficient dosage to quickly and
painlessly causae death. The application of the drug or combination of drugs shall
be continued until the parson is dead. The warden of the correctional insfitution in

hitp:/Awww.clerk.co.montgomery.oh.us/pro/image_onbase.cfin?docket=3912846 6/ 12806
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retrabilitation and comection shall onsure that the death sentence s executed, sald
punishment to be inflicted within the walls of the Southern Ohio Correclional

Facility on the 12™ day of Octobaer, 2008; and

Tha defendant Iz to submit to 8 DNA spedman collection pmuadure pursuant fo
Section 2601.07 of the Ohio Revised Code.

Court costs to be paid in full in the amount determined by the Montgomery
County Clark of Courts.

The defendant isfo eceive creditfor daysapentlnconﬁrmnt:
Further the defendant shall recaive days craditﬁunthe Sherilf from the day
of sentencing twothedayoftransport

The Court finds the defendant IS NOT saligible for placement in a program of
shotk incarceration under Section 5120,031 of the Revised Code and I8 NOT eligible
for placement in an intensive program prison under Section 5120.032 of the Revised
Code.

- The Court notifies the defendant that, as a part of this sentence, as to Counts 1, 3
and 6 only, the defendant will be supervised by the Parole Bosrd for a pericd of FIVE
years Post-Release Control after the defendant’s release from imprisonment,

Shoulkd the defendant vickate any post-release controt sanction or any law, the adult
parole board may impose a more restrictive sanction. The parole board may incraase the
tength of tha post-release control. The parole board could impese an additional nine (9)
months prison term for each viokation for a totel of up to fifty percent (50%) of the original
sontence imposed by the court, If the viclation of the sanction is a felony, in addition to
being prosecuted and sentenced for the new felony, the defendant may receive from the
court a prison tarm for the violation of the post-release control itsolf.

Pursuamt to R.C. 2929.15(B)(3X1}, the defendant is ordared not to inges! or be
injected with a drug of abuse. The defendant is ordered W submit to random drug
testing as provided in section 341,26, 753.33, or 5§20.63 of the Revised Cods. The
resists of the drug test administered shall Indicate that the defendant did not ingest and
was nat injected with g drug of abuse.

Tha Count did fully explain to the defendant his appellate rights and the defendant
informed the Court that said rights were understood.

hitp://www.clerk.co.montgomery.oh.us/pro/image_onbase.cfin?docket=8912846 6/18/2806
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The defendant is sentonced under Secions 2941.13(B), 2911.11{A)(2),

2003,01(A), 2902.01(B), 2023,17(A), 2020.1472041.145, 2020.04{A)(5)/2941.74 and
2929.04{A}(7)/2941.14 of the Ohio Revised Code. BOND IS RELEASED.

m:.:a:/-( : /#—_1
JUDGE MARY KATHERINE HUFFMAN

Assistant Prosecuting Aliciney; LEON J, DAIDONE, #0017358, ROBERT C.
DESCHLER, $0059445
Defense Oounsal; L PATRICK MULLIGAN, 28 N WILKINSON ST, PO BOX 10838,

And
GEORGE A KATCHMER, JEL, 17 8. s*r CLAIR 8T, smm. DAYTON, OH 45&01
Adult Probation Departrnent
Montgomery County Shedffs Office, Attn: Jaill Records
Montgemery County Cletk of Courts — Bookkeeping Dapt.

Sewices

DD« SIRI2006 2:04 PM
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IN THE COMMON PLEAS COURT OF MONTGOMERY COUNTY, OHIO

STATE OF OHIO, ' CASE NO. 2004 CR 02635
Plaintiff, JUDGE MARY KATHERINE HUFFMAN
v,
_ OPINION OF TRIAL JUDGE
DUANE SHORT, (O.R.C. §2929.03)

Defendant.

This matter came on to be heard pursuant to Ohio Revised Code Section 2920.03(F). On
September 20, 2004, the Grand Jury of Montgomery County, Ohio returned an Indictment
charging the Defendant, Duane Allen Short with, among other crimes, the Aggravated Murders
of Donnie R: Sweeney and Rhonda M. Short. The Grand Jury also charged two aggravating
circumstances for each of the three charges of aggravated murder.

The Defendant entered a plea of not guilty and the matter proceeded to trial commencing

~ on April 17, 2006. On May 5, 2006 the jury returned unanimous verdicts of guilty as to Counts

Two, Four and Five of the hxdictment for the Aggravated Murder involving the deaths of Donnie
R. Sweeney and Rhonda M. Short. In addition, the jury convicted the Defendant of the two
aggmirating circumstances which were attached to Counts Two, Four and Five of the Indictment.

The tw§ aggi'éva}ting 'ci;cumstances, or death specifications, which were appended to
Counts Twe, Four and Five are: (1) that the offenses were part of a course of conduct involving
the purposeful killing of two or more persons, and (2) the offenses were committed ‘v.vhilc the

Defendant was committing, attempting to commit, or fleeing immediately after committing or

B LR L L et Ty P PV P T —..~TH
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attempting to comuit the offense of aggravated burglary, and the Defendant was the principal
offender in the commission of the aggravated murder.

Each of the aggravating circumstances must be considered with the count to which it is
appended, and each coﬁxt must be considered separately. Pursuant thereto, the court makes the
following findings regﬁrding the aggravating circumstances:

L. The testimony at trial was that the Defendant, Duane Allen Short, purposefully killed

1 Donnie R. Sweeney and Rhonda M. Short on July 22, 2004. Short’s wife, Rhonda M. Short had

separated from him on approximately July 15, 2004. She had left a note for Duane Short with

|| their son, Justin Short, who gave the note to his father the same day that his mother left. Rhonda

Short took the two younger Short children, Tiffany and Jesse, with her when she left the home of
the parties located in Middletown, Ohio. Short searched for his wife over the course of several
days; going to severﬁl different churches, looking for his wife as well as praying.

On July 22, 2004, Short contacted DP&L and learned through subterfuge where his wife
was residing. Short then traveled with his son, Justin, to Huber Heights, to locate the property
address he had been provided by DP&L, the property being located at 5035 Pepper Drive, Huber
Heights, Ohio. Short stopped at a local real estate office and was given directions to the home.
Short and Justin then wﬁmﬁ to their home in Middletown where Short attempted to buy a gun
from a friend, Brandon Fletcher. Fletcher knew that Short and his wife had recently scparaféd.
He refused to sell Short the gun. Short also called his employer, Robert McGee, and asked ifhe
could borrow McGee’s truck to move some furniture 1o Miamisburg. McGee consented and
Short exchanged his éwn truck for that owned by McGee. Later that evening Short and his son
traveled in McGee’s truck to Miamisburg, Ohio, where Short purchased a shotgun at Dick’s

Sporting Goods. Prior to leaving his residence in Middletown, Shott took hats, a long black coat,
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gloves, a towel and shotgun shells and put them in McGee’s truck. Short told his son that he
wanted to go hunting and he was buying a gun to hunt, After purchasing the gun Short and his
son, Justin, traveled approximately two miles to a Meijer store and purchased a hacksaw. They
then traveled to Huber Heights and drove past the home located at 5035 Pepper Drive where
Short and Justin observed Rhonda Short walking outside the home and also observed Donnie
Sweeney’s automobile at the ros:denoc Prior to driviag past the home at 5035 Pepper Drive,
Short told Justin to put on a ha;t so that his mother would not recognize them. Short and Justin
then checked into a motel in Huber Heights where Short, after turning the television on loud and
putting a “do not disturb” sign on the door, proceeded to have his son sit on the butt of the gun
while he sawed off the barrel,
The evidence further indicates that Defendant entered the property located at 5035 Pepper |

Drive, Huber Heights, Ohio, at about 10:30PM on July 22, 2004, and went around the home to
the back yard, where he entered the yard and shot Donnie R. Sweeney one time in the chest from
a relatively close range. Some noise in the backyard attracted two of Defendant’s children,
Tiffany and Jesse, who had been in the home at 5035 Pepper Drive, watching television in the
living room. When Tiffany and Jesse heard the noise they went to the back window of the home,
but could see nothing outside. Jesse then began opening the door to sée what was going on
outside, when both Tiffany and Jesse ;)bsewed their father, Duane Allen Short, enter into the
home, without permission, with a gun in his hand. Tiffany and/or Jesse called out to their father,
but he did not respond to them, Instead, Defendant proceeded into the home at 5035 Pepper
Drive. Tiffany and Jesse then ran out of the home.

~ Defendant then proceeded to kick open the door to the bathroom located in ﬂ;e hallway of

the residence at 5035 Pepper Drive and shoot his wife, Rhonda M. Short. Shortly thereafter
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Defendant was apprehended on the back porch of the residence at 5035 Pepper Drive by officers
from the Huber Heights Police Department, Rhonda Short was still alive when paramedics
arrived. She stated to Adam Blake and David Dévclbiss, both ﬁrcﬁéhterlpammedics with the
Huber Beights Fire Department, words to the effect that “he shot me.” Rhonda Short was also
shot at relatively close range. At the scene, David Develbiss removed shotgun wadding from the
wound that had been inflicted to Rhonda Short’s ubper right chest. Rhonda M. Short died at
approximately 4:38AM the following morhing, approximately six hours after the shooting as a
result of a shotgun wound to the right chest. Donnie Sweeney was dead at the scene. His cause
of death was a shotgun wound to the left chest.

In the weeks prior to her mother’s death, Tiffany Short heard her parents arguing and
heard her father, Duane Short, tell her mother, Rhonda Short, more than one time, “if you ever
leave ['ll kill you.” Approximately one to two months before Rhonda Short’s death, Amy |
Spurlock, a friend of Rhonda Shost, and a relative of her mother’s boyfriend, heard Duane Short
ask Rhonda to read a newspaper article about a man who had killed his wife. Rhonda did not
want to do 50, but Duane was described by Amy as being “angry, upset and mad.” Duane then
i said to Rhonda, “if you ever leave me or cheat on me 'il kill you, the kids and myself.” Bob
Thomas, a co-worker with the Defendant m the meat department at McGee’s IGA, also heard
Short make a similar statement. A few moﬁths prior to the shooting, Short told Thomas “if my
wife ever leaves me for another man, I'll kill both of them and myself.” On July 21, 2004, the
day prior to the shooting,s, Duane Short approached a relative of his father, Loren Taylor, at the
Abundant Life Tabernacle. Loren was on the pulpit directing a music practice when he was
approached by Short, who stated that he was looking for his parents. Short told Loren that

Rhonda had left him and stated “I think she lefi me for another man, I just thought about going

o —
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over there and killing him.” The court finds the aforementioned testimony is sufficient to find
that said killings were purposeful and involved the killing of two persons.

2. The evidence disclosed that the Defendant and Rhonda M. Short had separated on
approximately July 15, 2004, at the will of Rhonda Short. Rhonda and the children, Tiffany and
Jesse, moved from hotel to hotel fof several nights. Rhonda and her friend, Brenda Barrion, who
was Donnie Sweeney’s mother, rented the home located at 5035 Pepper Drive for Rhonda and
her children on July 17, 2004. Rhonda and the childven moved into the home on July 20, 2004,
Brenda Barrion had attempted to rent furniture for Rhonda’s use in the home but because she
was afraid of leaving a paper trail, she and Rhonda chose not to rent the furniture. Rhonda had
put the utilities at the residence in her maiden name. Brenda Barrion testified that she was the
person who had rented the home located at 5035 Pepper Drive, Huber Heights, Montgomery
County, Ohio, and that at no time bad she given Duane Short permission to enter the premises.
Tiffany Short testified that no one gave her father permission to enter the residence. Jesse Short
also testified that his father shoved open the door to the hp'use and entered. There is no evidence
that Rhonda Short, nor anyone authorized to do so, gave Duane Short permission to enter upon

the p'ranises‘ located at 5035 Pepper Drive, Huber Heights, Ohio, on july 22, 2004.

The court finds that no open permission was granted for Defendant to enter upon the
premises at 5035 Pepper Drive. Rhonda Short was clearly attcmptmg t§ hide her whereabouts
from Defendant, The court further finds the entrance upon the property at 5035 Pepper Drive by
Defendant was unwa{rantéd and a trespass, and he lacked privilege or permission to enter upon
the land. Further, the Defendant, after gaining entrance committed a violent felony against the
person of Rhonda M. Short, who had authority to grant or revoke any privilege to énter upon the

jand. The court finds that the evidence was legally sufficient to cstablish that Duane M. Short
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commiited the aggravated murders of Donnie R. Sweeney and Rhonda M. Short while he was
comimitting, attempting to corﬁmit, or flecing immediately after committing or attempting to
commit aggravated burglary, The court further finds that the evidence was legally sufficient to
establish that Defendant was the sole perpetrator of the killings of Donnie R. Sweeney and
Rhonda M. Short.

| During the trial phase of these proceedings‘, there was some evidence submitted by the
Defendant which was mitigating in nature, such as Defendant was employed, was the father of
ﬂnee children, and that he attended church. There was also some evidence that Defendant was
dependable when it came to his employment and he was a hard-worker.

The sentencing phase of the case began on May 8, 2006. Prior to proceeding in the
presence of the jury, Defendant’s counsel advised the court that Defendant did not intend to
present any additional mitigation evidence, other than that which was presented during the trial
phase. The court then conducted a detailed inquiry of the ﬁefmdmt, pursuant to State of Ohio v.
Ashworth, 85 Ohio St. 3d 56 (1999). Defendant specifically stated, on the record, outside of the
presence of the jury, after being advised of his rights pursuant to Ashworth, that. he was well
aware of his right to present mitigation evidence, that he knew the purpose of mitigation
cvicicnce, that he had given ﬁxe matter considerable thought, that he had discussed the matter
with his counsel and any cther person that he considered to be important to his decision, that it
was his choice not to present any additional mitigation evidence and, further, that he understood
that by failing to p_rcscr_it any aﬂdiﬁonal mitigation evidence that the jury, more than likely, may
impose the death penalty. The court then found Defendant competent to waive any additional
mitigation evidence, The court also advisc& Defendant of his right to make eitk;er a sworn or

unswom staternent, and the Defendant acknowledged to the court that he understood his right
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and he was waiving his right to make a statement in the presence of the jury.

The court then proceeded to instruct the jury on the law and procedures to be followed in
the sentencing phase of the case. Counsel for the State and the Defendant both waived opening
statements. The State proffered all the evidence it had produced in the trial phase, as did the
Defendant. The State relied upon the jury’s three verdicts of Aggravated Murder along with the
- second and third specifications, or aggravating circumstances, attached to each cﬁunt of

Aggravated Murder. The Defendant did not present any additional evidence in titigation.

At the conclusion of the evidence, connsel argued their positions to the jury and the court

'instructcd thc jury on the law. Part of those instructions set forth the aggravating circumstances

that the jury should weigh and some of the mitigating factors they could c;msider. The jury was
informed that each count was to be considered separately.

The jury deliberated on May 8 and May 9, 2006. On May 9, 2006, the jury announced its
verdicts and found beyond a reasonable doubt that the aggmvaﬁng circumstances which the
Defendant was found guilty of committing in the aggravated murders as set forth in Counts 2, 4
and 5 outweighed the mitigating factors in this case and they, therefore, recommended the
Defendant be sentenced to death as to Counts 2, 4 and 5.

The Defendant was giiren a further opportunity to allocute on May 30, 2006, at ivhich
time Defendant made a length statement, which the court has considered.

The court must now conduct its own independent review of the evidence and
determination of whethgr the ;;ggravating circumstances outweigh the mitigating evidence
beyond a reasonable doubt, pursuant to Q.R.C. §2929.03.' The court is required fo weigh the two
aggravating circumstances for which the Defendant was found guilty against any miﬁgating

factors the court may find in its independent search of the entire record.
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The court notes that the nature and circumstances of the offense are only to be considered
as a mitigating factor, and never as an aggravating circumstance. In fact, the court is confined to
considering the aggravating circumstances attached to each count, as detailed above. As a result
of Defendant’s waiver of the presentation of any additional mitigation evidence, thi;s court is
required to search the record for evidence-in favor of mitigation. The court is cognizant of the
fact that the absence of a mitigating factor does not add to existing aggravating circumstances.

The court also acknowledges its duty to assess the penalty for each individual count when
a defendant is convicted of more than one count of aggravated murder with aggravating |
circumstances. The court further acknowledges that only the aggravating circumstances related
to a given count may be considered in assessing the penaity for that count.

The court has reviewed the entire record for evidence of mitigation.

The court now shall consider the mitigating factors as they relate to Counts 2, 4, and 5,
O.R.C. §2929.04(B) lists seven specific mitigating factors, alt of which will be addressed by the
court. The court must determine whether the State has proved beyond a reasonable doubt that
the aggravating circumstances, for which Defendant was found guilty, outweigh the mitigating
factors. If the State has met this burden of proof‘, the death penalty shall be ﬁnposed. The court
must also consider, as set forth in O.R.C. §2929.04(B), the nature.and circumstances of the
offense and the history, character and background of the offender.

When considering the nature and circurnstances of the offense, and the history, character
and background of the [_)efeﬁdant, the court has search the entire record for evidence. There is
very little evidence in thé record regarding the history, charecter and background of the
Defendant. Defendant was married and had three children, for whom he provided. The

eiridence, including a letter from Justin Short to his father, reveals that Defendant’s children love
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him, despite the events of July 22, 2004. Defendant was employed at the time of the offense. |

t The court has also reviewed the psychological evaluations made part of the record herein.

Specifically, the court has reviewed and considered the Competency to Stand ;I‘rial Report
prepared by Dr. Scott Kidd, and dated January 6, 2005, and the Competency Evaluation Report
prepared by Dr. Kim Stookey, and dated February 21, 2005. The defendant reported that he had
a good relationship with his family, he frequently attended church and that he is a high schoo}
graduate. He reported having some social adjustment issues and that his mother was very strict
while he was growing up. Short did not report any incidents of abuse during his childhood. He
reported a head injury resulting from a motorcycle accident in 1997, As a resuit of injuries
sustained iﬂ that accident, Short reported that he developed a dependency to prescription drugs.
He also reported a history of drug and alcohol abuse. The statements contained in the
psychological cvalvations were somewhat conflicting, as the information reveals that Defendant
last abused prescription drugs in 1999 and in 2002. The court gives little weight to these issﬁcs.
‘The court will now address the seven statutorily delineated mitigating factors.

1. Whether the victim of the offense induced or facilitated it. Defense counsel
argued that the details of the cime evidenced a2 man who was upset or d&:pohdent
over the Joss of his wife and his ;r)ercepﬁon that she had left him for another man.
The court finds that there is no evidence that the victims of the offense, Donnie R.
Sweeney or Rhonda M. Short, facilitated the offense. While Defendant argued
that his wife leaving him and another man, Donnie Sweeney, being at her home,
facilitated the offense and induced him to commit the aggravated murders, there is
nothing about the conduct of the victims that induced or facilitated Défendant’s

actions. Donnie Sweeney was in the backyard of the home at 5035 Pepper Drive
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* when he was set upon and shot at close range by Defendant. Rhonda Short was in
the bathroom, apparently just having showered, when Defendant kicked in the
door and shot her at close range. There is no evidence to indicate that either
victim committed any act toward Defendant. While the defendant clearly was
upset that his wifx;. had left him, the fact that his wife was at a home that she had
rented while another man was in the backyard gzilli:ﬁ dinner, is not sufficient to

give any weight to the mitigating factor that the victims of the offense induced or

facilitated the offense.
er it is unlikely the o e would have been i but fo fact
that the Defendant was under duress, ¢oercion, or strong provecation. The only

evidence of duress, coercion, or strong provocation i.s that he was upset that his
wife had left him, and that he believed she had left him for another man.
befendmt’s emotions relating to the loss o_f his wife or family does r;ot equate to
duress, coercion or strong provocation. As stated above, Donnie Sweeney was
grilling in the backyard when he was shot at close range by the Defendant, who
was on the property without the permission of anyone who was entitied to grant
him permission. Defendant then proceeded, without privilege to do so, into the
residence at 5035 Pepper Drive and kicked in the bathroom door and shof his
wife. There is no evidence of duress, coercion or strong provocation sufficient to

mitigate the Ebnseqnenow of Defendant’s behavior, The court gives little weight

to this factor.
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offender’s conduct or to conform the dffm_gz‘g conduct to the requirements of '
the law. There was no testimony relating to this factor, expect possibly for
evidence that the Defendant was upset that his wife had left him, presumably for
another man. Justin Short testified that, in the week preceding the deaths of
Donnie Sweeney and Rhonda Short, his father wﬁs sad, angry and upset. Bob
‘Thomas, Short’s co-worker, testified that in the days prior to July 22, 2004, Short

was “down” and “wanted to die.” However, following the shootings at 5035

~ Pepper Drive, Short was supervised while in a holding cell and then transported to

the jail by Officer Brad Reaman of the Huber Heights Police Department.
Reaman described Short as being calm and in command of his faculties. Short
reported in the court-ordered psychological evaluations that he has been treated
for some time for depression and anxiety and for sleep difficultics. He also
reported having been diagnosed with Bipolar Disorder in 2002, said diagnosis
having been uncpnﬁrmed in the medical records provided to the evaluating
psychologist. Short reported ;hat he went to the hospital and was treated for
several hours after his wife left him, as he was despondent. The psychological
evaluations made part of the record also reveal that Sho_:t’é treating physicians
made repeated recomrﬂemiations that he seek treatment aud psychological
counseling, but he failed to do so. Bascd upon the evaluations, Short was
Idiaghose‘:d with a thought disoxder. However, the plarming and calculation that
preceded the offenses belie mental discase or defect, or lack of substantiat
capacity to appreciate the criminality of his conduct or to conform hié conduct to

the requirements of the law. The court notes that Defendant offered no other
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testimony, including no expert testimony, that he suffered from a mental disease
or defect, that he lacked substantial capacity to appreciate the criminality of his
conduct or to conform his conduct to the requirements of the law. The court gives
little weight to this factor. |

The youth of the offender. The record reveals that the Defendant was 36 years old

at the fime of the offense. Therefore, this mitigating facior is inapplicable.

The offender’s lack of a significant history of prior ctiminal convictions and
delinquency adjudications. There is some conflicting evidence in the

psyc_ho!bgical evaluations, the information for which was provided by Defendant
himself, that Short was charged with domestic violence in the past, relating either
to his first wife or his first wife’s father. That information was conflicting and
confusing. There is no other evidence in the record that Defendant has any
criminal history, whether as a juvenile or as an adult. However, given the
multiple deaths associated with Defendant’s conduct and the multiplé other
felonies for which the jury found the Defendant guiity, and the fact that the
Defendant was the only offender, the court gives little weight to this factor.
If the offender was a participant in the offense but not the principal offender. the
ce of the der’s participation in the offense and the d [¢)
offendcr’é icipation in the a at led to the death of the victim. Defendant,
Duane A_I]ezi Short wasrthc only offender in the offenses at issne. Therefore, the
court gives no weight to this factor.
Any ogher fa ¢ are relevant to the issue of whether the offender should be

sentenced to death. The testimony offered at trial raised several factors which
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could be deemed and are so offered and considered in mitigation of the offense.

A.

The impact on Justin, Tiffany and Jesse Short. The impact on Short’s
children has been considered. The evidence before the court is that the
Defendant loved his children and that sentiment was reciprocated. It
would be pure speculation for the court to consider the impact‘on the
Short children; however, one would assume that the impact of their
present cirmsﬁnw is overwhelming. The court gives liitle weight to
this factor, however, in Yight of the fact that Defendant’s conduct resulted

in the circumstances that his children now face.

Support from Defendant’s family and friends. There was some evidence

in the record that Defendant’s family members continue to love and
support him, and who have visited him in the jail during his incarceration,
The court assigns little weight to this factor.

Assis@lce and cooperation with police. Short’s assistance and
conpération with the police is found to be a mitigating factor. He
cooperated after submitting to arrest without resistence. He did
acknowledge his involvement in the offenses. However, the court assigns
little weight to this mitigating factor.

Employment. The evidence was undisputed that Defendant had been

emplo"yé& and was supporting his family. The court finds that this factor 7

is of little weight.
Remorse. Defendant made an expression of remorse in his statement to

the court. However, the court gives little weight to his expression of
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remorse, as it was tempered by his lengthy statement placing blame on
other for his conduct, including the family of Donnie Sweeney. The court
assigns very little weight, if any, to this factor,

The jury in Counts 2, 4 and 5 found the aggravating circumstances outweighed the
mitigating factors beyond a reasonable doubt. The court, having conducted the same process,
and having weighed the aggravating circurnstances and the mitigating féctors or evidence, agrees
with the jury’s verdict. The aggravating circumstances outweigh the mitigating faciors beyond a
reasbnab]c doubt and the State, therefore, has sustained its burden as to Counts 2, 4 and 5. The
court finds the mitigaﬁng factors pale in signiﬁcance when considering the aggravating
circumstances. The court, thus, agrees with the verdict of the jury as to Counts 2, 4 and 5.

After searching and reviewing the record, this court has found beyond a reasonable doubt
that the following aggravating circumstances: (1) the aggravated murders of Donnie R, Sweeney -
and Rhonda M. Short were part of a course of conduct involving the purposefut killing of two or
- more persons; and (2) Defendant committed the aggravated murders of Donnie R. Sweeney and
Rhonda M. Short while committing, atternpting to commit, or fleeing immediately after
committing or attempting to comumit aggravated burglary, and Defendant was the principal
offender in the aggravated murders, outweigh the mitigating factors and evidence.

lThe Defendant, Duane Allen Short, having been convicted of the Aggravated VMurders of
Donnie R, Sweeney and Rhonda M. Short, and the jury having determined the aggravating
circumstances outweigh the mitigating factors beyond a reasonable doubt, as to Counts 2, 4 and 5
of the indictment, and the court having independently reviewed and weighed the evidence in the
record, finds the aggravating circumnstances outweigh the mitigating factors bé)__rond a reasonable

doubt, and the sentence of death shall be imposed upon the Defendant.
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Consistent with the court’s pronouncement of sentence on May 30, 2006, the prosecutor’s
office is directed to prepare a Termination Entry reficcting the court’s sentence for the court’s
review and filing, '

IT 1S SO ORDERED.

[P Joe A Mo e

TUDGE MARY KATHERINE HUFFMAN

Copies of the above were sent to all parties listed below by ordinary mail this date of filing,

' LEON DAIDONE

ASSISTANT PROSECUTING ATTORNEY
301 WEST THIRD STREET

DAYTON, OH 45402

(937) 225-5757

Attorney for Plaintiff

ROBERT C. DESCHLER
ASSISTANT PROSECUTING ATTORNEY
301 WEST THIRD STREET
DAYTON, OHIO 45402
(937) 225-5757
Attorney for Plaintiff

L. PATRICK MULLIGAN
ATTORNEY AT LAW

28 N. WILKINSON STREET
DAYTON, OHIO 45402
(937) 228-9790

Attorney for Defendant

GEORGE KATCHMER

ATTORNEY ATLAW

17 SOUTH ST, CLAIR STREET, SUITE 320
DAYTON, OH 45401°

(937) 224-0036

Attorney for Defendant

‘Ryan Colvin, Bailiff (937) 496-7955 / Email: colvinr@montcourt.org

15
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IN THE SUPREME COURT OF QHIO

STATE OF OHIO, | Date of Offense:
o July 22, 2004
Plaintiff, Trial Court Case No. 2004-CR-2635
v. Date of Final Judgment in Trial
Court:
DUANE ALLEN SHORT, June 12, 2006.
Defendant. - Judge Mary Katherine Huffman

Instructions to Court Reporter:

Immediately prepare a transcript of all proceedings, including but not
limited to all pre-trial hearings, motion heaﬁhgs, in chambers conferences, trial
(including voir dire, if applicablej, phase proceedings, penalty phase proceed-
ﬁgs and sentencing proceedings, in conformaﬁce with 8. Ct. Prac. R. XIX, § 3,
and deliver the transcript to the clerk of the court of common pleas.

Respectfully Submitted,

GARY W. CRIM {0020252)
943 Manhattan Avenue
Dayton, Ohio 45406-5141
(937) 276-5770

(937) 278-5188, Fax

State v. Duane Allen Short Page 1
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DENNIS J. ADKINS 0034488
Altick & Corwin., L.P.A.

1700 One Dayton Centre
One South Main Street
Dayton, Ohio 45402

(937) 223-1201

{937) 223-5100, Fax

Attorneys for Duane Allen Short

Certificate of Service

I, Gary W. Crim, counsel for Duane Allen Short certify that on July 18,
2006, 1 served a copy of this Instructions to Court Reporter by depositing it in
the United States mail, first class postagé prepaid, addressed to:
Leon J. Daidone
Assistant Prosecuting Attorney
Montgomery County, Ohio
Post Office Box 972

301 West Third Street, Fifth Floor
Dayton, Ohio 45422,

I further certify that on July 18, 2006, I served a copy of this
Instructions to Court Reporter by depositing it in the United States

mail, first class postage prepaid, addressed to:

Amy Burkett, Judicial Assistant | Megen Elswick
Montgomery County Common Pleas 4015 Atha Court
Court, Court Room 3 : Dayton, Ohio 45424

41 North Perry Street
Dayton, Ohio 45422

GARY W. CRIM

State v. Dunne Afien Short Page 2

A-24



1y & r
-.f:.LJ

COURT OF cap 251 DE £

=3 W T ]

2006 JU -7 st 2: 52

IN THE COMMON PLEAS COURT OF MONTGOMERY COUNTY, OHIO

STATE OF 'OHIO, CASE NO. 2004 CR 02635
Plaintiff, JUDGE MARY KATHERINE HUFFMAN
v, :
_ OPINION OF TRIAL JUDGE
DUANE SHORT, (O.R.C. §2929.03)
Defendant.

This matter came on to be heard pursuant to Ohio Revised Code Section 2929.03(F). On
September 20, 2004, the Grand Jury of Montgomery County, Ohio returned an Indiciment
charging the Defendant, ‘Duane Allen Short with, among other crimes, the Aggravated Murders
of Donnie R. Sweeney and Rhonda M. Short. The Grand Jury also charged two aggrévating
circumstances for each of the three charges of aggravated murder.

The Ijefendant’ entered a plea of not guilty and the matter proceeded to trial commencing
on Aprii 17, 2006. On May §, 2006 the jury returned unanimous verdicts of guilty as to Counts
Two, Four and Five of the Indictment for the Aggravated Murder involving the deaths of Donnie
R. Sweeney and Rhonda M. Shert. In addition, the jury convicted the Defendant of the twé
aggravating cirCﬁnStances which were attached to Counts Two, Four and Five of the Indictment.

The two aggrﬁvzgting ‘ci;cumstances, or death specifications, which were appended to
Counts Two, Four and Five afe: (1) that the offenses Wae part of a course of conduct involving
the purposeful killing of two or more persons, and (2) the offenses were committed \v‘«hile the

Defendant was committing, attempting to commit, or fleeing immediately after committing or
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attempting to commit the offense of aggravated burglary, and the Defendant was the principal -
offender in the commission of the aggravated murder.

Each of the aggravating circumstances must be considered with the count to which it is
appended, and each count must be considered separately. Pursuant thereto, the court makes the
foilowing findings reéarding the aggravating circumstances:

1. The testimony at trial was that the Defendant, Duane Allen Short, purposefully kitled
Donnie R. Sweeney and Rhonda M, Short on July 22, 2004. Short’s wife, Rhonda M. Short had
separated from him on approximately July 15, 2004. She had left a note for Duane Short with
their son, Justin Short, who gave the note to his father the same day that his mother left. Rhonda
Short took the two younger Short children, Tiffany and Jesse, with her when she left the home of
the parties located in Middletown, Ohio. SHort searched for his wife over the course of several
days, going to several different churches, looking for his wife as well as praying.

On July 22, 2004, Short contacted DP&L and learned through subterfuge where his wife
was residing. Short then traveled with his son, Justin, to Huber Heights; to locate the property
address he had been provided by DP&L, the property being located at 5035 Pepper Drive, Huber
Heights, Ohio. Short stopped at a local real estate office and was giveﬁ directions to the home.
Short and Justin then returned.to their home in Middletown where Short attempted to buy a gun
from a friend, Brandon Fletcher. Fletcher knew that Short and his wife had recently separated.
He refused to sell Short the gun. Short also called his employer, Robert McGee, and asked if he
could borrow McGee’s truck to move some furniture to Miamisburg, McGée consented and
Short exchanged his own truck for that owned by McGee. Later that evening Short and his son
traveled in McGee’s truck to Miamisburg, Ohio, where Short purchased a shotgun at Dick’s

Sporting Goods. Prior to leaving his residence in Middletown, Short took hats, a long black coat,
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gloves, a towel and shotgun shells and put them in McGee’s truck. Short told his son that he
wanted to go hunting and he was buying a gun to hunt. After purchasing the gun Short and his
son, Justin, traveled approximately two miles to a Meijer store and purchased a hacksaw. They
then travgled to Huber Heights and drove past the home located at 5035 Pepper Drive where
Short and J ustin observed Rhonda Short walking outside the home and also observed Donnie
Sweeney’s automobile at thé residence. Prior to driving past.the home at 5035 Pepper Drive,
Short told Justin to put on a hat so that his mother would not recognize them. Short and Justin
then checked into a motel in Huber Heights where Shott, after turning the television on loud and
putting 2 “do not disturb” sign on the door, proceeded to have his son sit on the butt of the gun
while he sawed off the barrel.

The evidence further indicates that Defendant entered the property located at 5035 Pepper
Drive, Huber Heights, Ohio, at about 10:30PM on July 22, 2004, and went around the home to
the i;ack yard, where he entered the yard and shot Donnie R. Sweeney one time in the chest from
a relatively close range. Some noise in the backyard attracted two of Defendant’s child:én,
Tiffany and Jesse, who had been in the home at 5035 Peppgr Drive, watching television in the
livihg room. When Tiffany and Jesse heard the noise they went to the back window of the home,
but could see nothing outside. Jesse then began opening the door to see what was going on
outside, when both Tiffany and Jesse observed their father, Duane Allen Short, enter into the
home, withouf permission, with a gun in his hand. Tiffany and/or Jesse called out to their father,
but he did not respond to them. Instead, Defendant proceeded into the home at 5035 Pepper
Drive. Tiffany and Jesse then ran out of the home. |

Defendant then proceeded to kick open the door to the bathroom located in tﬁe hallway of

the residence at 5035 Pepper Drive and shoot his wife, Rhonda M. Short. Shortly thereafler
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Defendant was apprehended on the back porch of the residence at 5035 Pepper Drive by officers
from the Hubér Heights Police Department. Rhonda Short was still alive when paramedics
arrived. She stated to Adam Blake and David Develbiss, both firefighter/paramedics with the
Huber Heights Fire Department, words to the effect that “he shot me.” Rhonda Short was also
shot at mlaﬁvely close range. At the scene, David Develbiss removed shotgun wadding from the
wound that had been inﬂictgd to Rhonda Short’s upper right chest. Rbhonda M. Short died at
approximately 4:38 AM the following morning, approximately six hours after the shooting as a
result of a shétgun wound to the right chest. Donnie Sweeney was dead at the scene. His cause
of death was a shotgun wound to the left chest.

In the weeks prior to.her mother’s death, Tiffany Short heard her parents arguing and
heard her father, Duane Short, tell her mother, Rhonda Shert, more than one ﬁme, “if you ever
leave Il kill you.” Approxirﬁately one to two months before Rhonda Short’s death, Amy
Spurlock, a friend of Rhonda Short, and a relative of her mother’s boyfriend, heard Duane Short
ask Rhonda to read a newspaper article about a man who had killed his wife. Rhonda did not
want to do so, but Duane was described by Amy as being “angry, upset and mad.” Duane then
said to Rhonda, “if you ever leave me or cheat on me P11 kill you, the kids and m'yself.” Bob
| Thomas, a co-worker with the Defendant in the meat department at McGee’s iGA, also heard
1 Short make a similar statement. A féw months prior to the shooting, Short told Thomas “if my
wife ever leaves me for another man, I'll kill both of them and myself.” On July 21, 2004, the
day prior to the shootinfgs, Dua:ne Short approached a relative of his father, Loren Taylor, at the
Abundant Life Tabernacle. Loren was on the pulpit directing a music practicé when he was
approached by Short, who stated that he was looking for his parents. Short told Lorén that

Rhonda had left him and stated “I think she lefi me for another man, T just thought about going
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over there and killing him.” The court finds the aforementioned testimony is sufficient to find
that said kitlings were purposeful and involved the kiiling of two persons.

2. The evidence disclosed that the Defendant and Rhonda M. Short had separated on

-approximately July 15, 2004, at the witl of Rhonda Short. Rhonda and the children, Tiffany and

Jesse, moved from hotel 1o hotel for several nights. Rhonda and her friend, Brenda Barrion, who
was Donnie Sweeney’s mother, rented the home located at 5035 Pepper Drive for Rhonda and
her children on July 17, 2004, Rhonda and the children moved into the home on July 26, 2004.
Brenda Barrion had attempted to rent furniture for Rhonda’s use in the home but because she
was afraid of leaving a paper trail, she and Rhonda chose not to rent the furnitufe. Rhonda had
put the utilities at the residence in her maiden name. Brenda Basrion testified tha; she was the

person who had rented the home located at 5035 Pepper Drive, Huber Heights, Montgomery

~County, Ohio, and that at no time bad she given Duane Short permission to enter the premises.

Tiffany Short testified that no one gave her father permission to enter the residence. Jesse Short
also testified that his father shoved open the door to 'the house and entered. There is no evidence
that Rhonda Short, nor anyone authorized te do so, gave Duane Short permission to enter upon
the premises located at 5035 Pepper Drive, Huber Heights, Ohio, on July 22, 2004,

The court finds that no open permission was granted for Defendant to enter upon the
premises at 3035 Pepper Drive. Rhonda Short was clearly attempting to'hide her whereabouts
from Defendant. The court further finds the entrance upon the property at 5035 Pepper Drive by
Defendant was unwa{rantéd and a trespass, and he lacked privilege or permission to enter upon
the land. Further, the Defendant, after gaining entrance committed a .violcnt felony against the
person of Rhonda M. Short, who had authority to grant or revoke any privilege to énter upon the

land. The court finds that the evidence was legally sufficient to establish that Duane M. Short
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committed the aggravated murders of Donnie R. Sweeney and Rhonda M. Short while he was
committing, attempting to commit, or fleeing ﬁnmediately after committing or attempting to
commit aggravated burglary. The court further finds that the evidence was legally sufficient to
establish that Defendant was the sole perpetrator of the killings of Donnie R. Sweeney and
Rhonda M. Short.

During the trial phase of these proceedings, there was some evidence submitted byrthe
Defendant which was mitigating in nature, such as Defendant was employed, was the father of
three children, and that he attended church. There was also some evidence that Defendant was
dependable when it came fo his employment and he was a hard-worker.

The sentencing phase of the case begén on May 8, 2006. Prior to proceeding in the
presence of the jury, Defendant’s counsel advised the court that Defendant did not intcgd to
present any additional mitigation evidence, other than that which was presented during the triai
phase. The court then conducted a detailed inquiry of the Defendant, pursuant to State of Ohid V.
Ashworth, 85 Ohio St. 3d 56 (1999). Defendant specifically stated, on the record, outside of the
presence of the jury, after being advised of his rights pursuant to Ashworth,rthat_ he was well
aware of his right to present mitigation evidence, that he knew the purpose of mitigation
evi(ience, that he had given the matter considerable thought, that he had discussed the matter
with his counsel and any other person thaf he considered to be important to his decision, that it
was his choice not to pﬁasent any additional mitigation evidence and, further, that he understood
that by failing to pgcseht any additional mitigation evidence that the jury, more than likely, may
ifnpose the death penalty. The cﬁurt then found Defendant competent to waive any additional
mitigation evi.dence. The court also advised Defendant of his right to make eitﬁer a sworn or

unsworn statement, and the Defendant acknowledged to the court that he understood his right
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and he was waiving his right to make a statement in the presence of the jury.

| The court then proceeded to instruct the jury on the law and pfocedures to be followe;l in
thé sentencing phase of the case. Counsel for the State and the Defendant both waived opening |
statements. The State proffered all the evidence it had produced in the trial phase, as did the
Defendant. The State relied upon the jury’s three verdicts of Aggravated Murder along with the
second and third specifications, or aggravating circumstances, attached to each count of
Aggravated Murder. The Defendant did not present any additional evidence in mitigation.

At the conclusion of the evidence, counsel argued their positions to the jury and the court
instructed the jury on the law. Part of those instructions set forth the aggravating circumstances
that the jury should weigh and some of ghe mitigating factors they could consider. The jury was
informed that each count was to be considered separately.

The jury deliberated on May 8 and May 9, 2006. On May 9, 2006, the jury announced its
verdicts and found beyond a reasonable doubt that the aggravating circumstances which the
Defendant was found guilty of committing in the aggravated murders as set forth in Counts 2, 4
ard § outweighed the miﬁgating factors in this case and they, therefore, recommended the
Défendant be sentenced to death as to Counts 2, 4 and 5.

The Defendant was given a further opportunity to allocute on May 30, 2006, at which
time Defendant made a length statement, which the court has considered.

The court must now conduct its own independent review of the evidence and
_determination of wheth_er the &iggravating circuﬁsfances outweigh the mitigating evidence
beyond a reasonable doubt, pursuant to O.R.C. §2929.03. The court is required to weigh the two
aggravatiﬁg circumstances for which the Defendant was found guilty against any mifigating

factors the court may find in its independent search of the entire record.
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The court notes that the nature and circumstances of the offense are only to be considered
as a mitigating factor, and never as an.aggravating circumstance. In fact, the court is confined to
considering the aggrﬁvating circumstances attached to each count, as detailed above. As aresult
of Defendant’s waiver of the presentation of any additional mitigation evidence, this court is
required to search the recc;rd for evidence in favor of mitigation. The court is cogpizant of the
fact that the absence of a mitigating factqr does not add to existing aggravating circumstances.

Thé court also acknowledges its duty to assess the penalty for each individual count when
a defendant is convicted of more than one count of aggravated murder with aggravating
circﬁmstances. The court further acknowledges that only the aggravating circumstances related
to a given count may be considered in assessing the penalty for that count,

The court has reviewed the entire record for evidence of mitigation.

_ The court now shall consider the mitigating factors as they relate to Counts 2, 4, and 5.
O.R.C. §2929.04(B) lists seven specific mitigating factors, all of which will be addressed by the
court. The court must determine whether the State has proved beyond a reasonable doubt that
the aggravating circumstances, for which Defendant was found guilty, outweigh the mitigating
factors. If the State has met this burden of proof, the death penalty shall be imposed. The court
must also consider, as set forth in O.R.C. §2929.04(B), the nature and circumstances of the
offense and the history, character and background of the offender.

When considering the nature and circumstances of the offense, and the history, character
and background of the Deferi'dant, the court has search the enfire record for evidence. There'is
very little evidence in the record regarding the history, character and background of the
Defendant. Defendant was married and had three children, for whom he provided. "fhe |

evidence, including a letter from Justin Short to his father, reveals that Defendant’s children love
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him, despite the events of July 22, 2004. Defendant was employed at the time of the offense.
The court has also reviewed the psychological evaluations made paft of the record herein.
Specifically, the court has reviewed and considered the Competency to Stand Trial Report
prepared by Dr. Scott Kidd, and dated January 6, 2005, and the Coﬁpetmcy Evaluation Report

: preparéd by Dr. Kim Stookey, and dated Februéry 21, 2005. The defendant reported that he had
a good reiationship with his family, he frequently attended church and ﬂ'lélt he is a high school
graduate, He reported having some social adjustment issues and that his mother was Qery strict
while he was growing up. Short did not report any incidents of abuse during.his childhood. He
reportéd a head injury resulting from 2 motorcycle accident in 1997, As a result of injuries
sustained in that accident, Short reported that he developed a dependency to prescription drugs.
He also reported a history of drug and alcohol abuse. The statements contained in the
psychological evaluations were somewhat conflicting, as the information reveals that Defendant
last abused prescription drugs in 1999 and in 2002. The court gives little weight to these issues.

The court will now address the seven statutorily delineated mitigating factors.

1. Whether the victim of the offense induced or facilitated it. Defense counsel

argued that the details of the crime evidenced a man who was upset or despondent
over the Joss of his wife and his p&cepﬁon that she had left him for another man.
The court finds that there is no evidence that the victims of the offense, Do'nnie- R.
Sweeney or Rhonda M. Short, facilitated the offense. While Defendant argued
that his wife leaving him and another man, Donnie Sweeney, being at her home,
facilitated the offense and induced him to commit the agpravated murders, there is
nothing about the conduct of the victims that induced or facilitated Défend_ant’s

actions. Donnie Sweeney was in the backyard of the home at 5035 Pepper Drive
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when he was set upon and shot at close range by Defendant. Rhonda Short was in
the bathroom, apparently just having showered, when Defendant kicked in the
door and shot her at close range. There is no evidence to indicate that either
victitn committed any act toward Defendant. While the defendant clearly was
upset that his wife had left him, the fact that his wife was at a home that she had
rented while another man was in the backyard grilling dinner, is not sufficient to
give any weight to the mitigating factor that the victims of the offense induced or
facilitated the offense.

Whether it is unlikely the offense would have been committed, but for the fact

that the Defendant was under duress. coercion, or sttong provocation. The only -

evidence of duress, coercion, or strong provocation is that he was upset that his
Wife had left him, and that he believed she had left him for another man.
Defendant’s emotions relating to the loss of his wife or family does r;ot equate to
duress, coercion or strong provocation. As stated above, Donnie Sweeney was
grilling in the backyard when he was shot at close range by the Defendant, who
was on the property withouf the permission of anyone who was entitled to grant
him permission. Defendant then proceeded, without privilege to do so, into the
residence at 5035 Pepper Drive and kicked in the bathroom door and shot his
wife. There is no evidence of duress, coercion or strong provocation sufficient to
mitigate Vthe Eonsequences of Defendant’s behavior. The court gives little weight

to this factor.

Whether, at the time of committing the offense. the offender, because of mental

disease or defect, lacked substantial capacity to appreciate the criminality of the
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offender’s conduct or to conform the offender’s conduct to the requirements of
jchg_!g_w_.. There was no testimony relating to this factor, expect possibly for
evidence that the Defendént was upset that his wife had left him, presumably for
another maﬁ. Justin Short testified that, in the week preceding the deaths of
Donnie Sweeney and Rhonda Short, his father was sad, angry and upset. Bob
Thomas, Short;s co-worker, testified that in the days prior to July 22, 2004, Short
was “down” and “wanted to die.” However, following the shootings at 5035
Pepper Drive, Short was supervised while in a holding cell and then transported to
the jail by Officer Brad Rearnian of the Huber Heights Police Department.
Reaman described Short as being calm and in command of his faculties. Short
reported in the couﬁ-ordéred psychological evaluations that he has been treated
for some time for depression and anxiety and for sleep difficulties. He also
reported having been diagnoéed with Bipolar Disorder in 2002, said diagnosis
having been unconfirmed in the medical records provided to the evaluating
psychologist. Short reported .that he went to the hospital and was treated for
several hours after his wife left him, as he was despondent. The psychological
evaluations made part of the record alsc reveal that Short’s treating physicians
made repeated recommendations that he seek treatment and psychological
counseling, but he failed to do so. Based upon the evaluations, Short was
‘diagnosgid with a thought disorder. However, the planning and calculation that
preceded the offenses belie mental disease or defect, or lack of substantial
capacity to appreciate the criminality of his conduct or to conform hié conduct to

the requirements of the law. The court notes that Defendant offered no other
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testimony, including no expert testimony, that he suffered from a mental disease
or defect, that he lacked substantial capacity to appreciate the criminality of his
conduct or to conform his conduct to the requirements of the law. The court gives
little weight to this factor.

The youth of the offender. The record reveals that the Defendant was 36 years old |

at the time of the offense. Therefore, this mitigating factor is inapplicable.

The offender’s lack of a significant history of prior criminal convictions and

delinquency adjudications. There is some conflicting evidence in the
psychological evaluations, the information for which was provided by Defendant
himself, that Short was charged with domestic violence in the past, relating either
to his first wife or his first wife’s father. That infonmation was conflicting and
confusing. There is no other evidence in the record that Defendant has any
criminal history, whether as a juvenile or és an adult. However, given the
multiple deaths associated with Defendant’s conduct and the multiple other
felonies for which the jury found the Defendant guilty, and the fact that the
Defendaﬁt was the only offender, the court gives little weight to this factor.

If the offender was a participant in the offense but not the principal offender, the

degree of the offender’s participation in the offense and the degree of the

offender’s participation in the acts that led to the death of the vichim. Defendant,

Duane Allen Short was the only offender in the offenses at issue. Therefore, the
court gives no weight to this factor.

Any other factors that are relevant _to the issue of whether the offendér should be

sentenced to death. The testimony offered at trial raised several factors which

y -
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could be deemed and are so offered and considered in mitigation of the offense.

A.

The impact on Justin, Tiffany and Jesse Short. The impact on Short’s

" children has been considered. The evidence before the court is that the

Defendant Ioved his children and that sentiment was reciprocated. It
would be pure speculation for the court to consider the impact on the
Shori children; however, one would assume that the impact of their

present circumstance is overwhelming. The court gives little weight to

this factor, however, in light of the fact that Defendant’s conduct resulted

in the circumstances that his cﬁildren now face.

Support from Defendant’s family and friends. There was some evidence
in the record that Defendant’s family members continue to love and
support him, and who have visited him in the jail during his incarceration.
The court assigns little weight to this factor.

Assistance and cooperation with police. Short’s assistance and
cooperation with the police is found to be a mitigating factor. He
cooperated after submitting to arrest without resistence. He did
acknowledge his involvement in the offenses. However, the court assigns
little weight to this mitigating factor.

Employment. The evidence was undisputed that Defendant had been
cmplo%ﬂ and was supporting his family. The couft finds that this factor
is of little weight.

Remorse. Defendant made an expression of remorse in his statement to

the court. However, the court gives little weight to his expression of
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remotse, as it was tempered by his lengthy statement placing blame on
other for his conduct, including the family of Donnie Sweeney. The court
assigns very liitle weight, if any, to this factor.

The jury in Counts 2, 4 and 5 found the aggravating circumstances outweighed the
miﬁgating factors beyond a reasonable doubt. The court, having conducted the same process,
and having weighed the aggravating circumstances and the mitigating factors or evidence, agrees
with the jury’s verdict. The aggravating circumstances outweigh the mitigating factors beyond a
reasonable doubt and the State, therefore, has sustained its burden as to Counts 2, 4 and 5. The
court finds the mitigating factors pale in significance when considering the aggravating
circurnstances. The qourt, thus, agrees with the ve;dict of the jury as to Counts 2, 4 and 5.

After searching and reviewing the record, this court has found beyond a reasonable doubt
that the following aggravating circumstances: (1) the aggravated murders of Donnie R. Swecney
and Rhonda M. Short were part of a course of conduct involving the purposeful killing of two or
more persons; and (2) Defendént committed the aggravated murders of Donnie R. Sweeney and
Rhonda M. Short while committing, attempting to commit, or fleeing immediately aﬁer
commifting or attempting to commit aggravated burglary, and Defendant was the principal
offender in the aggravaied murders, outweigh the mitigating factors and evidence.

The Defendant, Duane Allen Short, having been convicted of the Aggravated Murders of
Domnie R. Sweeney and Rhonda M. Short, and the jury having determined the aggravating
circumstances outweigh the mitigating factors beyond a reasonable doubt, as to Counts 2, 4 and 5
of the indictment, and the court having independently reviewed and weighed the evidence in the
record, finds the aggravating circumstances outweigh the mitigating factors béyond a reasonable

doubt, and the sentence of death shall be imposed upon the Defendant.

- S A3g————
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Consistent with the court’s pmnouncement of sentence on May 30, 2006, the prosecuior’s
office is directed to prepare a Termination Entry reflecting the court’s sentence for the court’s
review and filing.

IT §S SO ORDERED.

I Yo AN e

TUDGE MARY KATHERINE HUFFMAN

Copies of the above were sent to all parties listed below by ordinary mail this date of filing.

LEON DAIDONE

ASSISTANT PROSECUTING ATTORNEY
301 WEST THIRD STREET

DAYTON, OH 45402

(937) 225-5757

Attorney for Plaintiff

ROBERT C. DESCHLER

ASSISTANT PROSECUTING ATTORNEY
301 WEST THIRD STREET

DAYTON, OHIO 45402

(937 225-5757

Attorney for Plaintiff

L. PATRICK MULLIGAN
ATTORNEY AT LAW

28 N. WILKINSON STREET
DAY TON, OHIO 45402
(937) 228-9790

Attorney for Defendant

GEORGE KATCHMER

ATTORNEY ATLAW

17 SOUTH ST. CLAIR STREET, SUITE 320
DAYTON, OH 45401

(937) 224-0036

Attorney for Defendant

Ryan Colvin, Bailiff (937) 496-7955 / Email: colvinr@montcourt.org
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IN THE COMMON PLEAS COURT OF MONTGOMERY COUNTY, OHIO

CRIMINAL DIVISION
STATE OF OHIO CASE NO. 2004 CR 02635
Plaintiff ' JUDGE MARY KATHERINE HUFFMAN
v .
DUANE ALLEN SHORT TERMINATION ENTRY
DOB: 12116/1967 SSN: 272-78-8966
Defendant
The defendant herein having been convicted of the offenses and specifications of:
COUNT 1: BREAKING AND ENTERING (land/premises) 2911.13(8) F5
Three {3} Year Firaarm Specification 2929.14/2941.145
COUNT2: AGGRAVATED MURDER (prios calculationidesign) 2903.01(4)
Unctassified Felony
Three (3) Year Firearm Specification 2929,14/2941.145
Aggravating Circumstance Specification 2929,04{A)(5)/2941.14
Aggravating Circumstance Specification 2929 04(A)(7)/2941.14
COUNT3: AGGRAVATED BURGLARY (deadly weapon) 2011.11(A)2) F1
Three (3} Year Firearm Specification 2029.14/2041.145
COUNT 4: AGGRAVATED MURDER (prior calculation/design) 2903.01(A)
Unclassified Felony
Three (3) Year Firearm Specification 2029.14/2941.145
Aggravating Clrcumstance Bpecification 2929,04(A}(5)2041.14
Aggravating Circumstance Specification 2929.04(A)(7)2941,14
COUNT5: AGGRAVATED MURDER {while committing Apgravated Burglary)

2903.01(B) Unclassified Felony
Three {3) Year Firearm Specification 2929.14/2941.145

Aggravating Circumstance Specification 2029.04{A)(5)/2041.14
Aggravating Circumstance Specification 2920.04{A)(7)/2941.14

A-40

http:/fwww.clerk.co.montgomery.oh.us/pro/image onbase.cfm?docket=8912846 6/16/2006



Montgomery County, Ohio - Scanned Document | Page 2 of 4

PAGE: 2
CASE NO. 2004 CR 02835
STATE VS. DUANE ALLEN SHORT

COUNT 6: UNLAWFUL POSSESSION OF DANGEROUS ORDNANCE 2923.17(A)
5
Three (3} Year Firearm Specification 2929,14/2841,145

- was on May 30, 2006, brought before the Court;

WHEREFORE, it is the JUDGMENT and SENTENCE of tha Court that the
defendant herein be defivered to the CORRECTIONS RECEPTION CENTER there to be
imprisoned, confined and sentericed as foliows:

COUNT1: TWELVE (12) MONTHS;
COUNT2: DEATH;

COUNT 3: TEN {10) YEARS;
COUNT4: DEATH;

COUNTS: DEATH;

COUNT6: TWELVE (12) MONTHS;

The sentences on COUNTS 1, 3 and 6 are to be servad CONSECUTIVELY to
each other, COUNT 4 is hereby merged into COUNT 5;

The Court hereby merges the Firearm Specification in Counts 1, 2, 3, 4, 5 and
6 into ONE (1) Firearm Specification and Imposes an additional tern of THREE {3)
years ACTUAL INCARCERATION on the Firearm Specification, which shall be
served CONSECUTIVELY to and prior to the definite torm of imprisonment; FOR A
TOTAL SENTENCE OF DEATH ON COUNT 2, DEATH ON COUNT 5, PLUS FIFTEEN
{15) YEARS, '

Further, it is the JUDGMENT and SENTENCE of the Court that on Counts 2
-~ and 5 of AGGRAVATED MURDER, the defendant is sentenced to the Corrections
Reception Center to be delivered to the Warden of the Southarm Ohio Correctional
Facility, Lucasville, Ohio, where the defundant shall be kept until the day designated
for his execution and where he shall be executed pursuant to O.R.C. 29498.22 by
causing the application to the person, upon whom the sentence was imposed, of a
lethal injection of a drug or comblination of drugs of sufficient dosage to quickly and
painlessly cause death. The application of the drug or combination of drugs shall
be continued until the person is dead. The warden of the correctional Institution in
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which the sentence is to be executed or another person selected by the director of
rehabilitation and correction shall ensure that the death sentence Is executed, said
punishmont to be Inflicted within the walls of the Southern Ohio Correctional
Facllity on the 12™ day of October, 2006; and

The defendant is to suhmil to a DNA specimen collection procedure pursuant to
Section 2601.07 of the Ohio Revised Code.

Court costs {0 be paid in full in the amount delermined by the Montgomery
County Clerk of Courts. '

The defendant is fo receive credit for days spent in confinement;

Further the defendant shall recaive days credil from the Sheriff from the day
of sentencing to the day of transport

The Court finds the defendant 18 HOT sligible for placement in a program of
shock incarceration under Section 5120.031 of the Revised Code and 1S NOT eligible
for placement in an intensive program pnson under Section 5120.032 of the Revised
Coda.

The Court notifies the defendant that, as a part of this sentence, as to Counts 1, 3
and € only, the defendant will be supervised by the Parcle Board for a period of FIVE
years Post-Release Control after the defendant's release from imprisonment,

Should the defendant violate any post-release control sanction or any law, the adult
parole board may impose a mcre restrictive sancilon. The parole board nmay increase the
length of the post-release control. The parole board could impose an additional nine {9)
months prison term for each violation for a total of up to fifty percent (§0%) of the original
sentence imposed by the court. If the violation of the sanction is a fefony, in addition to
being prosecuted and sentenced for the new felony, the defendant may receive from the
court a prison term for the violalion of the post-release control itself.

Pursuant to R.C. 2920.19(B)(3)(f), the defendant is ordered not to ingast or be
injected with a drug of abuse. The defendant is ordered 1o submit to random drug
testing as provided in section 341.26, 753.33, or 5120,63 of the Revised Cods. The
results of the drug test administered shall indicate that the defendant did not ingest and
was not injected with a drug of abuse.

' The Coust did fully explain to the defendant his appellate rights and the defendant
inforrned the Court that said rights were understood.
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The defendant is sentonced under Sections 2011.13(B), 2911.11(A)2),

2903.04(A), 2003.01(B), 2923.17{A), 2829.14/2941.145, 2920,04(A){5)12941.14 and
2929.04{A}{7)/2941.14 of the Ohio Revised Code. BOND IS RELEASED.

| Juns EMARY KA%M

MATHIAS H. HECK, JR.
Prosacuting Attorney
Montgomery County, Ghio

" ROBERT C-DESCHLER, #0059445

Assistant Prosaculing Attoiney: LEON J. DAIDONE, #0017354, ROBERT C.
DESCHLER, ¥0059445

Detense Counsel; L PATRICK MULLIGAN, 28 N WILKINSON ST, PO BOX 10838,
DAYTON, OH 45402,

And

GEORGE A KATCHMER, JR., 17 5. ST CLAIR 8T., STE 320, DAYTON, OH 45401
Agult Probation Department

Montgomery County Sheriff's Office, Attn: Jail Records

Montgomery County Clark of Courts ~ Bookkeeping Dept.

Caseflow Services

DS « GIRZ006 2:04 PR
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U.S. Const. amend V

No person shall be held to answer for a capital, or otherwise infamous
crime, unless on a presentment or indictment of a Grand Jury, except in
cases arising in the land or naval forces, or in the Militia, when in actual
service in time of War or public danger; nor shall any person be subject
for the same offence to be twice put in jeopardy of life or limb; nor shall
be compelled in any criminal case to be a witness against himself, nor be
deprived of life, liberty, or property, without due process of law; nor shall
private property be taken for public use, without just compensation.

U.S. Const. amend V1

In all criminal prosecutions, the accused shall enjoy the right to a speedy
and public trial, by an impartial jury of the State and district wherein the
crime shall have been committed, which district shall have been
previously ascertained by law, and to be informed of the nature and
cause of the accusation; to be confronted with the witnesses against him;
to have compulsory process for obtaining witnesses in his favor, and to
have the Assistance of Counsel for his defence. '

U.S. Const. amend VIII

Excessive bail shall not be required, nor excessive fines imposed, nor
cruel and unusual punishments inflicted.

| U.S. Const. amend XIV

Section 1. All persons born or naturalized in the United States, and
subject to the jurisdiction thereof, are citizens of the United States and of
the State wherein they reside. No State shall make or enforce any law
which shall abridge the privileges or immunities of citizens of the United
States; nor shall any State deprive any person of life, liberty, or property,
without due process of law; nor deny to any person within its jurisdiction
the equal protection of the laws.

Ohio Const. art. I, § 1

All men are, by nature, free and independent, and have certain
inalienable rights, among which are those of enjoying and defending life
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and liberty, acquiring, possessing, and protecting property, and seeking
and obtaining happiness and safety

Ohio Const. art. I, § 2

All political power is inherent in the people. Government is instituted for
their equal protection and benefit, and they have the right to alter,
reform, or abolish the same, whenever they may deem it necessary; and
no special privileges or immunities shall ever be granted, that may not be
altered, revoked, or repealed by the General Assembly.

Ohio Const. art. I, § 5

The right of trial by jury shall be inviolate, except that, in civil cases,
laws may be passed to authorize the rendering of a verdict by the
concurrence of not less than three-fourths of the jury.

Ohio Const. art. I, § 9

All persons shall be bailable by sufficient sureties, except for a person
who is charged with a capital offense where the proof is evident or the
presumption great, and except for a person who is charged with a felony -
where the proof is evident or the presumption great and where the
person poses a substantial risk of serious physical harm to any person or
to the community. Where a person is charged with any offense for which
the person may be incarcerated, the court may determine at any time the
type, amount, and conditions of bail. Excessive bail shall not be required;
nor excessive fines imposed; nor cruel and unusual punishments
inflicted. N

The general assembly shall fix by law standards to determine whether a
person who is charged with a felony where the proof is evident or the
presumption great poses a substantial risk of serious physical harm to
any person or to the community. Procedures for establishing the amount
and conditions of bail shall be established pursuant to Article IV, Section
5(B) of the Constitution of the state of Ohio.

Ohio Const. art. I, § 10

Except in cases of impeachment, cases arising in the army and navy, or
in the militia when in actual service in time of war or public danger, and
cases involving offenses for which the penalty provided is less than
imprisonment in the penitentiary, no person shall be held to answer for a
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capital, or otherwise infamous, crime, unless on presentment or
indictment of a grand jury; and the number of persons necessary to
constitute such grand jury and the number thereof necessary to concur
in finding such indictment shall be determined by law. In any trial, in
any court, the party accused shall be allowed to appear and defend in
person and with counsel; to demand the nature and cause of the
accusation against him, and to have a copy thereof; to meet the
witnesses face to face, and to have compulsory process to procure the
attendance of witnesses in his behalf, and a speedy public trial by an
impartial jury of the county in which the offense is alleged to have been
committed; but provision may be made by law for the taking of the
deposition by the accused or by the state, to be used for or against the
accused, of any witness whose attendance can not be had at the trial,
always securing to the accused means and the opportunity to be present
in person and with counsel at the taking of such deposition, and to
examine the witness face to face as fully and in the same manner as if in
court. No person shall be compelled, in any criminal case, to be a witness
against himself; but his failure to testify may be considered by the court
and jury and may be the subject of comment by Counsel No person shall
be twice put in jeopardy for the same offense.

Ohio Const. art. I, § 16

All courts shall be open, and every person, for an injury done him in his
land, goods, person, or reputation, shall have remedy by due course of
law, and shall have justice administered without denial or delay. Suits
may be brought agairist the state, in such courts and in such manner, as
may be provided by law.

Ohio Const. art. 1, § 20

This enumeration of rights shall not be construed to impair or deny
others retained by the people; and all powers, not herein delegated,
remain with the people

Ohio Rev. Code § 2903.01 Aggravated Murder

(A) No person shall purposely, and with prior calculation and design,
cause the death of another or the unlawful termination of another's
pregnancy. '

(B) No person shall purposely cause the death of another or the unlawful
termination of another's pregnancy while committing or attempting to
commit, or while fleeing immediately after committing or attempting to
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commit, kidnapping, rape, aggravated arson or arson, aggravated
robbery or robbery, aggravated burglary or burglary, or escape.

(C) No person shall purposely cause the death of another who is under
thirteen years of age at the time of the commission of the offense.

(D) No person who is under detention as a result of having been found
guilty of or having pleaded guilty to a felony or who breaks that detention
shall purposely cause the death of another.

(E) No person shall purposely cause the death of a law enforcement
officer whom the offender knows or has reasonable cause to know is a
law enforcement officer when cither of the following applies:

(1) The victim, at the time of the commission of the offense, is engaged in
the victim's duties. ‘

(2) It is the offender's specific purpose to kill a law enforcement officer.

(F) Whoever violates this section is guilty of aggravated murder, and shall
be punished as provided in section 2929.02 of the Revised Code.

(G) As used in this section:

(1) "Detention” has the same meaning as in section 2921.01 of the
Revised Code.

(2) "Law enforcement officer" has the same meaning as in section

2911.01 of the Revised Code.
{2002 S 184, eff. 5-15-02; 1998 5 193, eff. 12-29-98; 1998 H 5, eff. 6-30-98; 1997 S 32,
eff. 3-6-97; 1996 S 239, eff. 9-6-96; 1981 5 1, eff. 10-19-81; 1972 H 511}

Ohio Rev. Code § 2911.11 Aggravated burglary

(A) No person, by force, stealth, or deception, shall trespass in an
occupied structure or in a separately secured or separately occupied
portion of an occupied structure, when another person other than an
accomplice of the offender is present, with purpose to commit in the
structure or in the separately secured or separately occupied portion of
the structure any criminal offense, if any of the following apply:

(1) The offender inflicts, or attempts or threatens to inflict physical harm
on another;

(2) The offender has a deadly weapon or dangerous ordnance on or about
the offender's person or under the offender's control.

(B) Whoever violates this section is guilty of aggravated burglary, a felony
of the first degree.

(C} As used in this section:

(1) "Occupied structure” has the same meaning as in section 2909.01 of
the Revised Code. '
(2) "Deadly weapon" and "dangerous ordnance” have the same meanings

as in section 2923.11 of the Revised Code.
(1996 8 269, eff. 7-1-96; 1995 8 2, eff. 7-1-96; 1983 5 210, eff, 7-1- 83; 1982 H 269, §
4,5199; 1972 H 511}
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Ohio Rev. Code § 2911.13 Breaking and entering

(A) No person by force, stealth, or deception, shall trespass in an
unoccupied structure, with purpose to commit therein any theft offense,
as defined in section 2913.01 of the Revised Code, or any felony.

(B) No person shall trespass on the land or premises of another, with
purpose to commit a felony.

(C} Whoever violates this section is guilty of breaking and entering, a

felony of the fifth degree.
(1995 S 2, eff. 7-1-96; 1972 H 511, eff. 1-1-74)

Ohio Rev. Code § 2923.17 Unlawful possession of dangerous
ordnance; illegally manufacturing or processing explosives

{A) No person shall knowingly acquire, have, carry, or use any dangerous
ordnance. - '
(B) No person shall manufacture or process an explosive at any location
in this state unless the person first has been issued a license, certificate
of registration, or permit to do so from a fire official of a political
subdivision of this state or from the office of the fire marshal.
(C) Division (A) of this section does not apply to:
(1) Officers, agents, or employees of this or any other state or the United
States, members of the armed forces of the United States or the
organized militia of this or any other state, and law enforcement officers,
to the extent that any such person is authorized to acquire, have, carry,
or use dangerous ordnance and is acting within the scope of the person's
duties;
(2) Importers, manufacturers, dealers, and users of explosives, having a
license or user permit issued and in effect pursuant to the "Organized
Crime Control Act of 1970," 84 Stat. 952, 18 U.S.C. 843, and any
amendments or additions thereto or reenactments thereof, with respect
to explosives and explosive devices lawfully acquired, possessed, carried,
or used under the laws of this state and applicable federal law;
(3) Importers, manufacturers, and dealers having a license to deal in
destructive devices or their ammunition, issued and-in effect pursuant to
the "Gun Control Act of 1968," 82 Stat. 1213, 18 U.S.C. 923, and any
amendments or additions thereto or reenactments thereof, with respect
to dangerous ordnance lawfully acquired, possessed, carried, or used
under the laws of this state and applicable federal law;
(4) Persons to whom surplus ordnance has been sold, loaned, or given by
the secretary of the army pursuant to 70A Stat. 262 and 263, 10 U.S.C.
4684, 4685, and 4686, and any amendments or additions thereto or
reenactments thereof, with respect to dangerous ordnance when lawfully
possessed and used for the purposes specified in such section;
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(5) Owners of dangerous ordnance registered in the national firearms
registration and transfer record pursuant to the act of October 22, 1968,
82 Stat. 1229, 26 U.S.C. 5841, and any amendments or additions
thereto or reenactments thereof, and regulations issued thereunder.
(6) Carriers, warchousemen, and others engaged in the business of
transporting or storing goods for hire, with respect to dangerous
ordnance lawfully transported or stored in the usual course of their
business and in compliance with the laws of this state and applicable
federal law;

(7) The holders of a license or temporary permit issued and in effect
pursuant to section 2923.18 of the Revised Code, with respect to
dangerous ordnance lawfully acquired, possessed, carried, or used for
the purposes and in the manner specified in such license or permit.
(D) Whoever violates division (A) of this section is guilty of unlawful
possession of dangerous ordnance, a felony of the fifth degree.

(E) Whoever violates division (B} of this section is guilty of illegally

' manufacturing or processing explosives, a felony of the second degree.
(1995 S 2, eff. 7-1-96; 1978 H 728, eff. 8-22-78; 1972 H 511}

Ohio Rev. Code § 2929.02 Penalties for murder

{A) Whoever is convicted of or pleads guilty to aggravated murder in
violation of section 2903.01 of the Revised Code shall suffer death or be
imprisoned for life, as determined pursuant to sections 2929.022,
2929.03, and 2929.04 of the Revised Code, except that no person who
raises the matter of age pursuant to section 2929.023 of the Revised
Code and who is not found to have been eighteen years of age or older at
the time of the commission of the offense shall suffer death. In addition,
the offender may be fined an amount fixed by the court, but not more
than twenty-five thousand dollars.

(B) Whoever is convicted of or pleads guilty to murder in violation of
section 2903.02 of the Revised Code shall be imprisoned for an indefinite
term of fifteen years to life, except that, if the offender also is convicted of
or pleads guilty to a sexual motivation specification and a sexually
violent predator specification that were included in the indictment, count
in the indictment, or information that charged the murder, the court
shall impose upon the offender a term of life imprisonment without
parole that shall be served pursuant to section 2971.03 of the Revised
Code. In addition, the offender may be fined an amount fixed by the
court, but not more than fifteen thousand dollars.

(C)} The court shall not impose a fine or fines for aggravated murder or
murder which, in the aggregate and to the extent not suspended by the
court, exceeds the amount which the offender is or will be able to pay by
the method and within the time allowed without undue hardship to the
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offender or to the dependents of the offender, or will prevent the offender

from making reparation for the victim's wrongful death.
(1998 S 107, eff. 7-29-98; 1996 H 180, eff. 1-1-97; 1981 S 1, eff. 10-19-81; 1972 H 511)

Ohio Rev. Code § 2929.021 Specifications of aggravating
circumstance; clerk to notify supreme court of certain facts

(A} If an indictment or a count in an indictment charges the defendant
with aggravated murder and contains one or more specifications of
aggravating circumstances listed in division (A) of section 2929.04 of the
Revised Code, the clerk of the court in which the indictment is filed,
within fifteen days after the day on which it is filed, shall file a notice
with the supreme court indicating that the indictment was filed. The
notice shall be in the form prescribed by the clerk of the supreme court -
and shall contain, for each charge of aggravated murder with a
specification, at least the following information pertaining to the charge:
(1) The name of the person charged in the indictment or count in the
indictment with aggravated murder with a specification; _

(2) The docket number or numbers of the case or cases arising out of the
charge, if available; ‘
(3) The court in which the case or cases will be heard;

(4) The date on which the indictment was filed.

(B) If an indictment or a count in an indictment charges the defendant
with aggravated murder and contains one or more specifications of
aggravating circumstances listed in division (A} of section 2929.04 of the
Revised Code and if the defendant pleads guilty or no contest to any
offense in the case or if the indictment or any count in the indictment is
dismissed, the clerk of the court in which the plea is entered or the
indictment or count is dismissed shall file a notice with the supreme
court indicating what action was taken in the case. The notice shall be
filed within fifteen days after the plea is entered or the indictment or
count is dismissed, shall be in the form prescribed by the clerk of the
supreme court, and shall contain at least the following information:

(1) The name of the person who entered the guilty or no contest plea or
who is named in the indictment or count that is dismissed;

(2) The docket numbers of the cases in which the guilty or no contest
plea is entered or in which the indictment or count is dismissed;

(3) The sentence imposed on the offender in each case.
(1981 S 1, eff. 10-19-81)
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Ohio Rev. Code § 2929.03 Imposing sentence for a capital
offense; procedures; proof of relevant factors; alternative
- sentences

(A) If the indictment or count in the indictment charging aggravated
murder does not contain one or more specifications of aggravating
circumstances listed in division (A) of section 2929.04 of the Revised
Code, then, following a verdict of guilty of the charge of aggravated
murder, the trial court shall impose sentence on the offender as follows:
(1) Except as provided in division (A)(2) of this section, the trial court
shall impose a sentence of life imprisonment with parole eligibility after
serving twenty years of imprisonment on the offender.

(2) If the offender also is convicted of or pleads guilty to a sexual
motivation specification and a sexually violent predater specification that
are included in the indictment, count in the indictment, or information
that charged the aggravated murder, the trial court shall impose upon
the offender a sentence of life imprisonment without parole that shall be
served pursuant to section 2971.03 of the Revised Code.

(B) If the indictment or count in the indictment charging aggravated
murder contains one or more specifications of aggravating circumstances
listed in division (A) of section 2929.04 of the Revised Code, the verdict
shall separately state whether the accused is found guilty or not guilty of
the principal charge and, if guilty of the principal charge, whether the
offender was eighteen years of age or older at the time of the commission
of the offense, if the matter of age was raised by the offender pursuant to
section 2929.023 of the Revised Code, and whether the offender is guilty
or not guilty of each specification. The jury shall be instructed on its
duties in this regard. The instruction to the jury shall include an
instruction that a specification shall be proved beyond a reasonable
doubt in order to support a guilty verdict on the specification, but the
instruction shall not mention the penalty that may be the consequence of
a guilty or not guilty verdict on any charge or specification.

(C)(1) If the indictment or count in the indictment charging aggravated
murder contains one or more specifications of aggravating circumstances
listed in division (A) of section 2929.04 of the Revised Code, then,
following a verdict of guilty of the charge but not guilty of each of the
specifications, and regardless of whether the offender raised the matter
of age pursuant to section 2929.023 of the Revised Code, the trial court
shall impose sentence on the offender as follows:

(a) Except as provided in division {C)(1){b) of this section, the trial court
shall impose a sentence of life imprisonment with parole eligibility after
serving twenty years of imprisonment on the offender.

(b) If the offender also is convicted of or pleads guilty to a sexual
motivation specification and a sexually violent predator specification that
are included in the indictment, count in the indictment, or information
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that charged the aggravated murder, the trial court shall impose upon
the offender a sentence of life imprisonment without parole that shall be
served pursuant to section 2971.03 of the Revised Code.

(2)(a) If the indictment or count in the indictment contains one or more
specifications of aggravating circumstances listed in division (A) of
section 2929.04 of the Revised Code and if the offender is found guilty of
both the charge and one or more of the specifications, the penalty to be
imposed on the offender shall be one of the following:

(i) Except as provided in division (C){2)(a){ii) of this section, the penalty to
. be imposed on the offender shall be death, life imprisonment without
parole, life imprisonment with parole eligibility after serving twenty-five
full years of imprisonment, or life imprisonment with parole eligibility
after serving thirty full years of imprisonment.

(ii) If the offender also is convicted of or pleads guilty to a sexual
motivation specification and a sexually violent predator specification that
are included in the indictment, count in the indictment, or information
that charged the aggravated murder, the penalty to be imposed on the
offender shall be death or life imprisonment without parole that shall be
served pursuant to section 2971.03 of the Revised Code.

‘(b) A penalty imposed pursuant to division (C}(2){a)(i) or (ii) of this section
shall be determined pursuant to divisions (D) and (E} of this section and
shall be determined by one of the following:

(i) By the panel of three judges that tried the offender upon the offender's
waiver of the right to trial by jury;

(ii) By the trial jury and the trial judge, if the offender was tried by jury.
(D}(1) Death may not be imposed as a penalty for aggravated murder if
the offender raised the matter of age at trial pursuant to section
2929.023 of the Revised Code and was not found at trial to have been
eighteen years of age or older at the time of the commission of the
offense. When death may be imposed as a penalty for aggravated murder,
the court shall proceed under this division. When death may be imposed
as a penalty, the court, upon the request of the defendant, shall require a
pre-sentence investigation to be made and, upon the request of the
defendant, shall require a mental examination to be made, and shall
require reports of the investigation and of any mental examination
submitted to the court, pursuant to section 2947.06 of the Revised Code.
No statement made or information provided by a defendant in a mental
examination or proceeding conducted pursuant to this division shall be
disclosed to any person, except as provided in this division, or be used in
evidence against the defendant on the issue of guilt in any retrial. A pre-
sentence investigation or mental examination shall not be made except
upon request of the defendant. Copies of any reports prepared under this
division shall be furnished to the court, to the trial jury if the offender
was tried by a jury, to the prosecutor, and to the offender or the
offender's counsel for use under this division. The court, and the trial
jury if the offender was tried by a jury, shall consider any report
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prepared pursuant to this division and furnished to it and any evidence
raised at trial that is relevant to the aggravating circumstances the
offender was found guilty of committing or to any factors in mitigation of
the imposition of the sentence of death, shall hear testimony and other
evidence that is relevant to the nature and circumstances of the
aggravating circumstances the offender was found guilty of committing,
the mitigating factors set forth in division (B) of section 2929.04 of the
Revised Code, and any other factors in mitigation of the imposition of the
sentence of death, and shall hear the statement, if any, of the offender,
and the arguments, if any, of counsel for the defense and prosecution,
that are relevant to the penalty that should be imposed on the offender.
The defendant shall be given great latitude in the presentation of
evidence of the mitigating factors set forth in division (B) of section
2929.04 of the Revised Code and of any other factors in mitigation of the
imposition of the sentence of death. If the offender chooses to make a
statement, the offender is subject to cross- examination only if the
offender consents to make the statement under oath or affirmation.

The defendant shall have the burden of going forward with the evidence
of any factors in mitigation of the imposition of the sentence of death.
The prosecution shall have the burden of proving, by proof beyond a
reasonable doubt, that the aggravating circumstances the defendant was
found guilty of committing are sufficient to outweigh the factors in
mitigation of the imposition of the sentence of death.

(2} Upon consideration of the relevant evidence raised at trial, the
testimony, other evidence, statement of the offender, arguments of
counsel, and, if applicable, the reports submitted pursuant to division
(D){1) of this section, the trial jury, if the offender was tried by a jury,
shall determine whether the aggravating circumstances the offender was
found guilty of committing are sufficient to outweigh the mitigating
factors present in the case. If the trial jury unanimously finds, by proof
beyond a reasonable doubt, that the aggravating circumstances the
offender was found guilty of committing outweigh the mitigating factors,
the trial jury shall recommend to the court that the sentence of death be
imposed on the offender. Absent such a finding, the jury shall
recommend that the offender be sentenced to one of the following;:

(a) Except as provided in division (D){2)(b) of this section, to life
imprisonment without parole, life imprisonment with parole eligibility
after serving twenty-five full years of imprisonment, or life imprisonment
with parole eligibility after serving thirty full years of imprisonment;

(b) If the offender also is convicted of or pleads guilty to a sexual
motivation specification and a sexually violent predator specification that
are included in the indictment, count in the indictment, or information
that charged the aggravated murder, to life imprisonment without parole.
If the trial jury recommends that the offender be sentenced to life
imprisonment without parole, life imprisonment with parole eligibility
after serving twenty-five full years of imprisonment, or life imprisonment
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with parole eligibility after serving thirty full years of imprisonment, the
court shall impose the sentence recommended by the jury upon the
offender. If the sentence is a sentence of life imprisonment without parole
imposed under division (D}(2)(b) of this section, the sentence shall be
served pursuant to section 2971.03 of the Revised Code. If the trial jury
recommends that the sentence of death be imposed upon the offender,
the court shall proceed to impose sentence pursuant to division (D}(3) of
this section.

(3) Upon consideration of the relevant evidence raised at trial, the
testimony, other evidence, statement of the offender, arguments of
counsel, and, if applicable, the reports submitted to the court pursuant
to division (D)(1) of this section, if, after receiving pursuant to division
(D}(2) of this section the trial jury's recommendation that the sentence of
death be imposed, the court finds, by proof beyond a reasonable doubt,
or if the panel of three judges unanimously finds, by proof beyond a
reasonable doubt, that the aggravating circumstances the offender was
found guilty of committing outweigh the mitigating factors, it shall
impose sentence of death on the offender. Absent such a finding by the
court or panel, the court or the panel shall impose one of the following
sentences on the offender:

(a) Except as provided in division (D)(3}(b) of this section, one of the
following:

(i) Life imprisonment without parole;

(ii) Life imprisonment with parole eligibility after serving twenty-five full
years of imprisonment;

(iii) Life imprisonment with parole ellglblllty after serving thirty full years
of imprisonment.

(b) If the offender also is convicted of or pleads guilty to a sexual
motivation specification and a sexually violent predator specification that
are included in the indictment, count in the indictment, or information
that charged the aggravated murder, life imprisonment without parole
that shall be served pursuant to section 2971.03 of the Revised Code.
(E) If the offender raised the matter of age at trial pursuant to section
2929.023 of the Revised Code, was convicted of aggravated murder and
one or more specifications of an aggravating circumstance listed in.
division (A) of section 2929.04 of the Revised Code, and was not found at
trial to have been eighteen years of age or older at the time of the
commission of the offense, the court or the panel of three judges shall
not impose a sentence of death on the offender. Instead, the court or
panel shall impose one of the following sentences on the offender:

(1) Except as provided in division (E})(2) of this section, one of the
following:

(a) Life imprisonment without parole;

(b) Life imprisonment with parole eligibility after serving twenty-five full
years of imprisonment;
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(c) Life imprisonment with parole eligibility after serving thirty full years
of imprisonment.

(2) If the offender also is convicted of or pleads guilty to a sexual
motivation specification and a sexually violent predator specification that
are included in the indictment, count in the indictment, or information
that charged the aggravated murder, life imprisonment without parole
that shall be served pursuant to section 2971.03 of the Revised Code.

(F) The court or the panel of three judges, when it imposes sentence of
death, shall state in a separate opinion its specific findings as to the
existence of any of the mitigating factors set forth in division (B) of
section 2929.04 of the Revised Code, the existence of any other
mitigating factors, the aggravating circumstances the offender was found
guilty of committing, and the reasons why the aggravating circumstances
the offender was found guilty of committing were sufficient to outweigh
the mitigating factors. The court or panel, when it imposes life
imprisonment under division {D) of this section, shall state in a separate
opinion its specific findings of which of the mitigating factors set forth in
division (B} of section 2929.04 of the Revised Code it found to exist, what
other mitigating factors it found to exist, what aggravating circumstances
the offender was found guilty of committing, and why it could not find
that these aggravating circumstances were sufficient to outweigh the
mitigating factors. For cases in which a sentence of death is imposed for
an offense committed before January 1, 1995, the court or panel shall
file the opinion required to be prepared by this division with the clerk of
the appropriate court of appeals and with the clerk of the supreme court
within fifteen days after the court or panel imposes sentence. For cases
in which a sentence of death is imposed for an offense committed on or
after January 1, 1995, the court or panel shall file the opinion required
to be prepared by this division with the clerk of the supreme court within
fifteen days after the court or panel imposes sentence. The judgment in a
case in which a sentencing hearing is held pursuant to this section is not
final until the opinion is filed.

(G}(1) Whenever the court or a panel of three judges imposes a sentence
of death for an offense committed before January 1, 1995, the clerk of
the court in which the judgment is rendered shall deliver the entire
record in the case to the appellate court.

(2) Whenever the court or a panel of three judges imposes a sentence of
death for an offense committed on or after January 1, 1995, the clerk of
the court in which the judgment is rendered shall deliver the entire

record in the case to the supreme court.
(1996 H 180, EFF. 1-1-97; 1996 8 269, EFF. 7-1-96; 1995 8 2, EFF. 7-1 -96; 199584 EFF.
0-21-95; 1981 $ 1, EFF. 10-19-81; 1972 H511)
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Ohio Rev. Code § 2929.04 Criteria for imposing death or
imprisonment for a capital offense

(A) Imposition of the death penalty for aggravated murder is precluded
unless one or more of the following is specified in the indictment or count
in the indictment pursuant to section 2941.14 of the Revised Code and
proved beyond a reasonable doubt:

(1) The offense was the assassination of the president of the United
States or a person in line of succession to the presidency, the governor or
leutenant governor of this state, the president-elect or vice president-
elect of the United States, the governor-elect or lieutenant governor-elect
of this state, or a candidate for any of the offices described in this
division. For purposes of this division, a person is a candidate if the
person has been nominated for election according to law, if the person
has filed a petition or petitions according to law to have the person's
name placed on the ballot in a primary or general election, or if the
person campaigns as a write-in candldate in a primary or general
election.

(2) The offense was committed for hire.

- {3) The offense was committed for the purpose of escaping detection,
apprehension, trial, or punishment for another offense committed by the
offender.

(4) The offense was committed while the offender was under detention or
while the offender was at large after having broken detention. As used in
division (A}(4) of this section, "detention" has the same meaning as in
section 2921.01 of the Revised Code, except that detention does not
include hospitalization, institutionalization, or confinement in a mental
health facility or mental retardation and developmentally disabled facility
unless at the time of the commission of the offense either of the following
circumstances apply:

(a) The offender was in the facility as a result of being charged with a
violation of a section of the Revised Code.

(b) The offender was under detention as a result of being convicted of or
pleading guilty to a violation of a section of the Revised Code.

(5) Prior to the offense at bar, the offender was convicted of an offense an
essential element of which was the purposeful killing of or attempt to kill
another, or the offense at bar was part of a course of conduct involving
the purposeful killing of or attempt to kill two or more persons by the
offender.

(6) The victim of the offense was a law enforcement officer, as defined in
section 2911.01 of the Revised Code, whom the offender had reasonable
cause to know or knew to be a law enforcement officer as so defined, and
either the victim, at the time of the commission of the offense, was
engaged in the victim's duties, or it was the offender’s specific purpose to
kill a law enforcement officer as so defined.
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(7) The offense was committed while the offender was committing,
attempting to commit, or fleeing immediately after committing or
attempting to commit kidnapping, rape, aggravated arson, aggravated
robbery, or aggravated burglary, and either the offender was the principal
offender in the commission of the aggravated murder or, if not the
principal offender, committed the aggravated murder with prior
calculation and design.

(8) The victim of the aggravated murder was a witness to an offense who
was purposely killed to prevent the victim's testimony in any criminal
proceedmg and the aggravated murder was not committed during the
commission, attempted commission, or flight immediately after the
commission or attempted commission of the offense to which the victim
was a witness, or the victim of the aggravated murder was a witness to
an offense and was purposely killed in retaliation for the v1ct1m s
testimony in any criminal proceeding.

(9) The offender, in the commission of the offense, purposefully caused
the death of another who was under thirteen years of age at the time of
the commission of the offense, and either the offender was the principal
offender in the commission of the offense or, if not the principal offender,
committed the offense with prior calculation and design.

(B) If one or more of the aggravating circumstances listed in division (A)
of this section is specified in the indictment or count in the indictment
and proved beyond a reasonable doubt, and if the offender did not raise
the matter of age pursuant to section 2929.023 of the Revised Code or if
the offender, after raising the matter of age, was found at trial to have
been eighteen years of age or older at the time of the commission of the
offense, the court, trial jury, or panel of three judges shall consider, and
. weigh against the aggravating circumstances proved beyond a reasonable
doubt, the nature and circumstances of the offense, the history,
character, and background of the offender, and all of the following
factors:

(1) Whether the victim of the offense induced or facilitated it;

(2) Whether it is unlikely that the offense would have been committed,
but for the fact that the offender was under duress, coercion, or strong
provocation;

(3) Whether, at the time of committing the offense, the offender, because
of a mental disease or defect, lacked substantial capacity to appreciate
the criminality of the offender's conduct or to conform the offender’s
conduct to the requirements of the law;

(4) The youth of the offender;

(5) The offender's lack of a significant history of prior criminal convictions
and delinquency adjudications;

(6) If the offender was a participant in the offense but not the principal
offender, the degree of the offender’s participation in the offense and the
degree of the offender's participation in the acts that led to the death of
the victim;
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(7) Any other factors that are relevant to the issue of whether the offender
should be sentenced to death.

(C} The defendant shall be given great latitude in the presentation of
evidence of the factors listed in division (B} of this section and of any
other factors in mitigation of the imposition of the sentence of death.

The existence of any of the mitigating factors listed in division (B} of this
section does not preclude the imposition of a sentence of death on the
offender but shall be weighed pursuant to divisions (D)(2) and (3) of
section 2929.03 of the Revised Code by the trial court, trial jury, or the
panel of three judges against the aggravating circumstances the offender

was found guilty of committing.
(2002 S 184, EFF. 5-15-02; 1998 S 193, EFF. 12-29-98; 1997 H 151, EFF. 9-16-97; 1997 5
32, EFF. 8-6-97; 1981 3 1, EFr. 10-19-81; 1972 H 511}

Ohio Rev. Code § 2929.05 Appeals; procedures

(A) Whenever sentence of death is imposed pursuant to sections 2929,03
and 2929.04 of the Revised Code, the court of appeals, in a case in which
a sentence of death was imposed for an offense committed before
January 1, 1995, and the supreme court shall review upon appeal the
sentence of death at the same time that they review the other issues in
the case. The court of appeals and the supreme court shall review the
judgment in the case and the sentence of death imposed by the court or
panel of three judges in the same manner that they review other criminal
cases, except that they shall review and independently weigh all of the
facts and other evidence disclosed in the record in the case and consider
the offense and the offender to determine whether the aggravating
circumstances the offender was found guilty of committing outweigh the
mitigating factors in the case, and whether the sentence of death is
appropriate. In determining whether the sentence of death is appropriate,
the court of appeals, in a case in which a sentence of death was imposed
for an offense committed before January 1, 1995, and the supreme court
shall consider whether the sentence is excessive or disproportionate to
the penalty imposed in similar cases. They also shall review all of the
facts and other evidence to determine if the evidence supports the finding
of the aggravating circumstances the trial jury or the panel of three
judges found the offender guilty of committing, and shall determine
whether the sentencing court properly weighed the aggravating
circumstances the offender was found guilty of committing and the
mitigating factors. The court of appeals, in a case in which a sentence of
death was imposed for an offense committed before January 1, 1995, or
the supreme court shall affirm a sentence of death only if the particular
court is persuaded from the record that the aggravating circumstances
the offender was found guilty of committing outweigh the mitigating
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factors present in the case and that the sentence of death is the
appropriate sentence in the case.

A court of appeals that reviews a case in which the sentence of death is
imposed for an offense committed before January 1, 1995, shall file a
separate opinion as to its findings in the case with the clerk of the
supreme court. The opinion shall be filed within fifteen days after the
court issues its opinion and shall contain whatever information is
required by the clerk of the supreme court. :

(B) The court of appeals, in a case in which a sentence of death was
imposed for an offense committed before January 1, 1995, and the
supreme court shall give priority over all other cases to the review of
judgments in which the sentence of death is imposed and, except as
otherwise provided in this section, shall conduct the review in
accordance with the Rules of Appellate Procedure.

" (C) At any time after a sentence of death is imposed pursuant to section
2929.022 or 2929.03 of the Revised Code, the court of common pleas
that sentenced the offender shall vacate the sentence if the offender did
not present evidence at trial that the offender was not eighteen years of
age or older at the time of the commission of the aggravated murder for
which the offender was sentenced and if the offender shows by a
preponderance of the evidence that the offender was less than eighteen
years of age at the time of the commission of the aggravated murder for
which the offender was sentenced. The court is not required to hold a
hearing on a motion filed pursuant to this division unless the court
finds, based on the motion and any supporting information submitted by
the defendant, any information submitted by the prosecuting attorney,
and the record in the case, including any previous hearings and orders,
probable cause to believe that the defendant was not eighteen years of
age or older at the time of the commission of the aggravated murder for

which the defendant was sentenced to death.
{1998 S 107, EFF. 7-29-98; 1995 S 4, EFF. 9-21-95; 1981 5 1, BFF. 10 19-81)
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