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Notice of A.ppeal of Appellant the Office of the Obio Consumers' Counsel

Appellant, the Office of the Ohio Consumers' Counsel, pursuant to R.C. 4903.11, R.C.

4903.13, and S. Ct. Prac. R. Il(3)(B), hereby gives notice to the Supreme Court of Ohio and to

the Public Utilities Conunission of Ohio ("Appellee" or "PUCO") of this appeal to the Supreme

Court of Ohio from Appellee's Opinion and Order entered in its Journal on November 28, 2006

and Entry on Rehearing entered in its Journal on January 31, 2007 in Case No. 06-1002-TP-BLS

before the PUCO.

Pursuant to R.C. Chapter 4911, Appellant is the statutory representative of the residential

customers of Cincinnati Bell Telephone Company LLC ("CBT" or the "Company"). Appellant

is and was a party of record in the case below before the PUCO. On December 28, 2006,

pursuant to R.C. 4903.10, Appellant timely filed an Application for Rehearing from the

November 28, 2006 Opinion and Order. Appellant's Application for Rehearing was denied in its

entirety by an Entry on Rehearing entered in Appellee's Joutnal on January 31, 2007.1

Appellant files this Notice of Appeal, complaining and alleging that Appellee's

November 28, 2006 Opinion and Order and January 31, 2007 Entry on Rehearing resulted in a

final order that is unlawful, unjust, and unreasonable, and that Appellee erred as a matter of law,

in the following respects that were raised in Appellant's Application for Rehearing:

1. The PUCO erred when it allowed the establishment of alternative
regulation for stand-alone (non-bundled) basic local service based on the
existence of altematives to bundled local service, in violation of R.C.
4927.03(A).

H. The PUCO erred when it allowed the establishment of alternative
regulation for stand-alone basic local service throughout a telephone

1 On January 24, 2007, Appellee issued an Entry on Rehearing "to fiu-ther consider the matters
specified in OCC's Application."
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exchange based on altematives that are available in only part of the
exchange, in violation of R.C. 4927.03(A).

III. The PUCO erred when it allowed the establishment of alternative
regulation for stand-alone basic local service based on alternative services
that are not readily available at rates, terms, and conditions that are
competitive with stand-alone basic local service, in violation of R.C.
4927.03(A).

IV. The PUCO erred when it allowed the establishment of alternative
regulation for stand-alone basic local service where there has been no
demonstration of a lack of barriers to entry for stand-alone basic service, in
violation of R.C. 4927.03(A). Rules that allow altemative regulation in
the absence of such a demonstration are invalid, and a Commission order
that follows such rules must be reversed-

V. The PUCO erred when it allowed the establishment of alternative
regulation for stand-alone basic local service without a demonstration that
stand-alone basic service is subject to competition or that stand-alone basic
service customers have reasonably available alternatives, in violation of
R.C. 4927.03(A). Rules that allow altemative rega,lation in the absence of
such a demonstration are invalid, and a Connnission order that follows
such rules must be reversed.

VI. The PUCO erred when it allowed the establishment of alternative
regulation for stand-alone basic service that was not in the public interest,
in violation of R.C. 4927.03(A). The public interest requirement is not
met when consumers receive no benefit from the altemative regulation.

VVHEREFORE, Appellant respectfully submits that the Appellee's November 28, 2006

Opinion and Order and January 31, 2007 Entry on Rehearing are unlawful, unjust, and

unreasonable and should be reversed or vacated pursuant to R.C. 4903.13. The case should be

remanded to the Appellee with instructions to correct the errors complained of herein.

2
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CERTIFICATE OF SERVICE
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APPENDIX E. CASE INFORMATION STATEMENT
IN THE SUPREME COURT OF OHIO

Case Information Statement
Case Name: Case No.:

On Appeal from PUCO Case No. 06-
The Office of the Ohio Consumers' Counsel v. Pub. Util. Comm. 1002-TP-BLS

1. Has this case previously been decided or remanded by this Court? No Yes q
If so, please provide the Case Name:

Case No.:
Any Citation:

IL Will the determination of this case involve the interpretation or application of any pa^cular case
decided by the Supreme Court of Ohio or the Supreme Caurt of the United States? Yes No q
If so, please provide the Case Name and Citation: See attached

Will the determination of this case involve the interpretation or application of any particular
constitutional provision, statute, or rule of court? Yes 6Z No q
If so, please provide the appropriate citation to the constitutional provision, statute, or court rule, as follows:
U.S. Constitution: Article , Section Ohio Revised Code: See attached
Ohio Constitution: Article , Section Court Rule:

United States Code: Title , Sectioo Ohio Adm. Code: See attached

III. Indicate up to tbree primary areas or topics of law involved in this proceeding (e.g., jury
instructions, UM/UIM, search and seizure, etc.):

1 Re ulato law (esp. R.C. Cha ter 4927

IV. Are you aware of any case now'pending or aboat to be brought before this Court that involves an
issue substantially the same as, similar to, or related to an issue in this case? Yes &I No q

If so, please identify the Case Name: OCC v. PUCO
(Appeal from PUCO Case No. 06-1013-TP-BLS)
Case No.: TBD
Court where Cturently Pending: N/A

Issue: Same as this Case

Contact information for appellant or counsel:
David C.Bergmann 0009991 614-466-8574 614-466-9475
Name Atty.Reg. # Telephone Fax #

10 West Broad Street, Suite 1800
Address Stgnature of appe t or counsel
Columbus Ohio 43215 Counsel for: Office of the Ohio Consumers' Counsel
Ci State Zip Code
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Appendix E. Section II

Ohio Supreme Court Cases:

Discount Cellular v. Pub. Util. Comm'n, 112 Ohio St.3d 360, 2007-Ohio-53

Stephens v. Pub. Util. Comm'n, 102 Ohio St.3d 44, 2004-Ohio-1798.

Time Warner v. Pub. Util. Comm. (1996), 75 Ohio St.3d 229, 661 N.E.2d 1097.

Ohio Revised Code Sections:
4927.01
4927.02
4927.03

Ohio Administrative Code Sections:
4901:1-4-09
4901:1-4-10
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BEFORE

THE PUBLIC tJTILITIES COMIvfIS3ION OF OHIO

In the Matter of the Application of
Cincunati Bell Telephone Company LLC
for Approval of an Alternative Form of
Regulation of Basic Loca! rxchange Service
and Other Tier 1 Services Pursuant to
Chapter 4901:1-4, Ohio Administrative
Code.

)
1
)

Case No. 06-1002-TP-BLS

)
)

OPINION.4N1?ORDER

The Commission, coming now to consider the submitted applicatim and other
evidence and arguments presented in these proceedings, hereby issues its opinion and
order.

1. H1ST RY THE PROCEED GS

On August 7, 2006, Cincinnati Bell Telephone Company LLC (CBT) filed an
application for approval of an alternative form of regulation of basic local exrhaage
service (BLES) and other Tier 1 services in its Cincinnati and Hamiltan exchanges, in
accordance with Chapter 4901:1,4, Ohio Administrative Code (O.A.C.).

By attorney exarniner entry issued September 29, 2006, the office of the Ohio
Cozvsuzners' Counsel (OCC) was granted intervention In this proceeding. OCC filed its
ob}ecfions to CBT's application on September 21, 2006, in accordance with Rule 4901:1-4-
09, O.A.C. ALso under the September 29, 2006 attorney examiner entry, CBT filed its
response to OCC's opposition on October 6, 2006. OCC filed its reply to CBT's response
on October 13, 2006.

U. APPLICABLE LAW

On August 5, 2005, 6overnor Bob Taft signed into law Honse Biit 218 (FLB. 218).
This bill, which took effect November 4, 2005, amends various provisions of the Ohio
Revised Code for the purpose of revising state telecommunications policy, including
Sections 4905.04, 4927.02, 4927.03, and 4927.04, Revised Code.

Section 4927.03. Revised Code

Section 4927.03, Revised Code, now authorizes the Commissian to allow for
alternative regulation of basic local exchange service (BLES) offered by incumbent local
exchange companies (IT.ECs) in those telephone exchaages where the Commission
deternvnes that altemative regulation is in the public interest and certain conditfons are
met. This statute provides, in pertinent part, as follows:

(A)(1) The public utilities oomtn4es'ion, upon its own initiative or the
appitcation of a tele hone•eo b o ^

TAif i^ta .aese^l^ >t^s^
accilraCe aA4! 00204sS4* rrDro6ucGiori oE a caro lile

--•-, <.,-.A ir r.hs reaular coueee of buei,aere.
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06-1002-TP-BIS -2-

altexnative regulatory requirements to apply to such public
telecommunications service .. . provided the commission finds that
any such measare is in the public interest and either of the foltowing
conditions exists:
(a) The telephone company or companies are subject to

competition with respect to such public telecommunications
service;

(b) The customers of such public telecommunications service have
reasonably available altematives.

(A)(2) In determining whether the conditions in division (A)(1)(a) or (b) of
this section exist, factors the commission shall consider include, but
are not limited to:

(a) The number and size of altemative providers of services;

(b) The extent to which services are available from altemative
providers in the relevant market;

(c) The ability of alternative providers to make functionally
equivalent or substitute services readily available at
oompetitfve rates, terms, and conditions;

(d) Other indicators of market power, which may inctude market
share, growth in market ahare, ease of entry, and the affiliation
of providers of services.

(A)(3) To ... establish alternative regulatory rexwrements under division
(A)(1) of this section with respect to basic Iocal exchange service, the
commission additionally ahall find that there are no barriers to entry.

(D) The public utilities comnvission shall adopt such rules as it finds
necessary to carry out this section.

Adovtion Qf Rules for Alternative Regulation of 8asic Local Exchanae Servic

On March 7 and May 3, 2006, +he Cornmission, ander Case No. 05-1305-TP-ORD, In
the Matter of the Implementation of H.B. 218 Concerning Aiterrtatiae Regulatiort of Basic Local
Exchange Service of Incumbent Loca1 Exchange Telephone Companies (05-1305), established
rules for the alternative regtilation of basic local telephone service. Theae rules were
subjected to the legislative rule review process and became effective on Augttst 7, 2006.
Consistent with these rules,lT.ECs with an approved elective alternative regulation plan
niay apply for pricing flexibility of basic local telephone service and basic CaIler IL?
service. Under Rule 4901:1-4-09(G), O.A.C., an ILEC's application for basic locat exchange
service alternative regulation will become effective on the one hundred twenty-fust day
after the filing of the application unless the application is suspended by the Comnvesfon.
Applications for aiternative regulation of basic local exchange service will be approved
provided that the applicant satisSes one of the competitive tests identified in Rule 49011-
4-10, O.A.C.

000010



06-1002-TP-BL5 -3-

Rule 4901:1-4-01: Definitions

Definitions for the terms used in Chapter 4901:1-4, O.A.C., (alternative regulation of
telecommunirations services) are provided by Rule 4901:1-4-01, O.A.C. Four of the more
important definitions for this proceeding are "alternative provider," "basic local exc3tan^e
service," "facilities-based albernative provider," and "Tier one" servicPs. Under Rule
4901:1-4-01(B), O.A.C., "alternative provider" means a provider of coznpetircg service(s) to
the basic local exchange service offering(s), regardless of the technaiogy and facilities used
in the delivery of the services (wiretine, wireless, cable, broadband, etc.). The remaining
pertinent definitions are:

(C) "Basic local exchange servio_ (BL6S)•" means end user accen to and
usage of telephone eompany-provided services that enable a
customer, over the primary line serving the custonier's premises, to
originate or receive voice commtutications within a local service area,
and that consist of the.follorving:

(1) Local dial tone service.

(2) Touch tone dialing servioe.

(3) Access to and usage of 9-1-1 services, where such servicea are
available.

(4) Access to operator services and directory assistance.

(5) Provision of a tetephone directory and listing in that directory.

(6) Per call, caller identification blocking services.

(7) Aceess to telecounmtuucatIons relay service.

(8) Access to toll presubscrIption, interexchange or toII providers
or both, and networks of other telephone companies.

BLES also means carrier access to and usage of telephone company-
provided facilities that enable end user custonlers originating or
receiving voice grade, data or image commtuucations, over a loeal
exchange telephone oompany network operated within a local service
area, to aco:ss interexchange or other networks.

(G) "Faciiities-based alternative provider" means a provider of competing
service(s) to the basic local exchange service offering(s) using facilities
that it owns, operates, manages or controls to provide such services,
regardless of the technology and fadlities used in the delivery of the
services (wireline, wireless, cable, broadband, etc.).

000011
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(N) "Tier one" services inctude BLESI as defined in section 4927.02 of the
Revised Code, as well as those services that are not essential but
nevertheless retain such a high level of public interest that these
services still require regnlatory oversight, as set forth in paragraphs
(A)(1)(a) and (A)(1)(b) of rule 49011-6-20 of the Administrative Code.

Rule 4901:1-4-10: Competitive Market Tests.

Rule 4901:1-4-10(A), O.A.C., provides that in order to qualify for pridng flexibility
for BLES and other tier one services, an ILBC has the burden to demonstrate that, as of the
date of the application, the ILEC meets at least one of the competitive tests set fortlt in
paragraph (C), of this rule, in each of the requested telephone exchange area(s). Paragraph
(C) states, in pertinent part, as follows: .

(C) If the applicant can denlonstrate that at least one of the following
competitive market tests is satisfied in a telephone exchange area, the
applicant will be deemed to have met the statutory criteria found in
division (A) of section 4927.03 of the Revised Code for BL.I:,S and other
tier one services in that telephone exchange area. These competitive
market tests do not preclude an ILEC from proposing to demonstrate
the statutory criteria are satisfied through an alternative eompetitive
market test.

(4) An applicant must demonstrate that in each requested
telephone exchange area that at least fifteen per cent of total
residential access lines have been lost since 2002 as reflected in
the applicant's annual report filed with the commission in 2003,
reflecting data for 2002; and the presence of at least five
unaffiliated facilities-based alternative providers serving the
residential market

(D) For purposes of demonstrating that a competitive market test is
satisfied under this rule, the applicant may, in a competitive market
test, count as a CLEC or an alternative provider, any affiliate of an
II.EC other than the applicant, serving the residential market in the
requested telephone exchange areas.

fII. SUMMARY OF CBT'S APPLICATION

Rule 4901:1-4-08(A), O.A.C., provides that any ILSC with an approved EAI2P
(elective alternative regulation plan) may request alternative regulation of BLES and other
Tier 1 services. CBT's existing altemative regulation plan was approved under Case No.

1 The Commissivn notes that the defini4m for "basic local exchange service" (BLES) adopted under Rp.te
4901:1-401(C), O.A.C., is comsistent with the statutory de8nitlon provided under Section 4927.01(A),
Revised Code.

000012
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04-920-TP-AL1', In the Matter of the Apirticatron ofCincinriati Bell for Appmval of an AJterrrative
Form of Regulation Pursuant to Chapter 4901:14, Ohio Administrative Code. As noted in
Section I above, CBT filed its application on August 7, 2006, for approval of an alternafive
form of regulation of BLES and other 15er 1 servioPS, in accordance with Chapter 4901:1-4,
O.A.C.

The filing requirements for an ILEC's alternative regulation application are
addressed under Rule 4901:1-4-09, O.A.C. Under paragraph (B) of this rule, an ILEC is to
provide five specific exhibits in su pport of its application, including a copy of the
proposed legal notice notifying the public of the filing of its applicatian and stating that
objections can be filed with the Commiasion in accordance with paragraph (F) of this rule.
CBT submitted a copy of its proposed legal notice as Exhibit 5 to its applicatioat.
(Application, Px. 5.) CBT represents that it publfshed legal notice in each of the counties
corresponding to the two exchanges covered under its applicatioa

In accordance with Rule 4901:1-4-09(Bx1), O.A.C., CBT states that it fully complies
with the elective alternative regulation c+omniitments for advanced services and lifeline
assistance as required by Rule 4901:1-4-06(A) and (8), O.A.C. (Ap lication, Ex. 1.) Next,
as required by Rule 4901:1-4-09(B}(2), O.A.C., CBT identifies its Cincirmati and Hamilton
exchanges in its Ohio service terrftory frn which it asserts that it satisfies at least one of the
competitive tests identified in Rule 4901:1-4-10, O.A.C. CBT relies on the competitive test
set forth in Rule 4901:1-410(C)(4), O.A.C (Test 4), as the competitive test that it applies in
those two exchanges. (Application, Fac. 2.) In accordance with Rule 4901:1-4-09(B)(3),
O.A.C., CBT provides supporting rnfomnation and detailed analysis to demonathate
compliance with competitive market Test 4. (Applicatiam, Ex. 3.) Next, as required, by
Rule 4901:1-4-09(B)(4), O.A.C., CDT filed proposed tariff arnendments for,the purpose of
identifying those exchanges Included as part of its application CBT also filed a
replacement p osed tarlff on September 29, 2006, in response to diacumiona with
Commission r f. While the taritf amendments denote that the identifieti exchanges
would be subject to pricing flexibility, the tariff amendments do not reflect the company
has actually exercised this pricing flexibility at this ttme. (Application, Ex. 4.)

CBT represents that, in collecting information on alternative provider activity in ets
exchanges, it first reviewed and dommented pub$ely available data, such as websites,
carrier tariff filings, inf'ornnation on wireless licenses, and Conurriasion certification cases
and interconnection agreement filings (Application, Ex. 3). To review the informatiot
available from publicly available sources, CBT states that it reviewed internal data from
billing and 89-1-1 records, white pages listings, and ported tel ephone number information.
(Id,) Specific to Test 4, CBT explains that it exaniined its own line loss since 2002, relying
on the annual report information for that year and the data that was contained in CBT's
annual report filed with the Commission in 2006. (Id., Hx. 3, at 2.)

Test 4 requires that an applicant demonstrate that in each requested telephone
exchange area that at least fifteen percent of the total residential access lines have been lost
since 2002 as reflected in the applitant's annual report filed with the Commission in 2003,
reflecting data for 2002; and demonstrating the presence of at least five unaffiliatecl
facilities-based alteszative providers serving the residential market. (Rule 4901:1-4-
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10(C)(4), O.A.C.) CBT represents that the following two exchanges satisfy the criteria of
Test 4: Cinc)nnati and Hamilton. (Application, Ex. 3, at 2,13.)

Based on a review of CBT's application, the Commission finds that this application
satisfies the fi'ling requirements of Rule 4901:1-4-09, O.A.C.

IV. POSITIONS OP THE PARTIFS AND THE COMIffS4ON'S D$T.ER'1yIINATiON
REGARDING CBT'S APPLICATION FOR BLES ALTERNATIVE REGULATION

A. General Discussion

OCQ^s Position

On 5eptember 21, 2006, OCC filed its Qppoaztion to CBT's application. In its
opposition, OCC argaes that the Commission, in adopting the BLES altemative regalation
rules, has fallen short of requirements outlined in Seetion 4927:03, Revised Code. In
s^pport of its position, OCC malntatns tteat the Comenfssion has misinterpreted the "no
barriers to entry° provisian added to Section 4927.03(A), Revised Code, by H.B. 218.
(Opposition at 910.) OCC also contends that oompelitive Test 4 dces not nwet either of
the statutory requirements. Por instance, OCC submits that neither prong of competitive
Test 4, as adopted by the Com**^.ac;on, addresses market power and neithet the residential
access line loss test nor the unaffiliated facilities-based alternative providers test effectively
measures the lack of barriers to entry. (Opposition at 13.)

OCC contends that, as a result of the Commission's BLES alternative regulatioa
rules and the inherent flaws contained within such rules, there wHl be CST customers who
wiB experience BLES increases while not having alternatives to CBT's BLES. (Opposition
at 5.) OCC contends that, even if the Commission's competitive tests axae tireated as valid,
CBT fails to meet those tests. (Opposition at 26.) OCC argues that CBT's failure to meet
Test 4, together with all the other .issues that OCC raised concerning this application,
means that granting CBT's application cannot be in the public interest. Based an these
argumenta, OCC eontends that CBT's application fails the public interest test also required
by Section 4927A3(A}, Revised Code. Last, OCC notes ttrat Rute 4901:1-410(Cx4), O.A.C.,
requ3res that an applicant for BLE9 aiternative regulation show both ]ine loss and the
presence of five aiternative providers, and a failure of either requirement is a failure to
meet tkie test. C7CC contends that it has demonstrated, keeping the statutory requirements
in mind, that the information provided by CBT is insuffident to meet the statute or rule.
(Id.) OCC's various arguments in support of its position will be dis^d in more detail in
the following sections.

CBT's Positlon

CBT asserts that OCC is making the sanme policy and legal arguments in tlds case
that OCC made in 05-1305, despite the Commission's rejection of them in 05-1305.
(Response at 2.) CBT notes that both Dr. Roycroft and Ivlr. Williams submitted lengthy
affidavits in 05-1305 in support of OCC's posidon, as they have in the present com.. CB'i'
argues that OCC's o position rests primarily on its daims that the rules established under
05-1305 do not satisfpy the statutory requirements. CBT asserts that this proteeding is not
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an opportunity for OCC to reargue the substance of the BLES alternative regulation rnles.
Rather, the purpose of this proceeding is to determine whether CBT has met the
requirements under the established rules in the Cincinnati and HanQton exchanges, for
which it has made application. (Response at 2-3.) CBT further asserts that C+CC had a full
and fair opportunity to voice its legal and policy views in 05-1305, in which QCC fully
participated. CBT argues that nothing new can be raised in this proceeding as a collateral
attack on the rules. CBT asserts that OCC has had the opportunity to say what the rules
ought to be, and the Commission addressed those issues in 05-1305. CBT opines that OCC
cannot now invent rules to its liking and then critieize CBT for not complying with those
non-existent rules. (Response at 3.)

Next, CBT asserts that the Commission considered all of the required factors in
Section 4927.03(A), Revised Code, when it established the BLES alternative regulation
rules in o5-1305. In that case, the Contmission detenmined that compliance with orue of the
four corn etitive tests would be a sufficient ahowiag that the mnditions #n Section
4927.03(A(1)(a) or (b), Revised Code, existed. CBT contends that it is unnecessary to
repeat that same exercise in individnal alternative regulation cases. (Response at 4.)

With respect to rulemakin CBT aseerts that the Coannission met the statutory
requirement in Section 4927.03(A&2), Revised Code, that it consider various factors in
establishing the altemative regulatrny rules, by the CommiWort's soliciting and receiving
comments from interested parties, including OCC, in 05-1305. (Responae at 5.) As to
OCC's contention that the Commission must reconsider each of the statutory criteria in
rniltng on a specific BLES alternative regulation application, CBT asserts that this would
ign(re the substantial work done in 05-1305 to deve7op the four competitive market tests,
in which all of the statutory factors were comsidered. CBT further asserts that the four
competitive market tests provide objective criteria by which to judge BT^S alternative

reviait all of the statutoryregulation applications so that the Comrrdssion does not have to
criteria that it has akeadq wnsidered (IdJ CBT submits that the questiqn for the
Commisaion to ariswer in an individual ILEC's case is whether the application satisfies one
of the competitive tests. Furtlier, CBT subtxuts that only if an ILBC psesettta a customized
competitive test, must the II EC show tt+at the proposed test satisHes the statutoory criteria .
(Itesponse at 6.)

With respect to Test 4, CBT asserts that Test 4 was adopted to address various
coneerns raised by coauneming parties regarding technology advancements and their
impact on the competitiveness of the local telecommunications service market that was not
reflected in the Comnussion staff's original three proposed predefinecl testa (Response at
6; 05-1305, Entry on Rehearing at 13, I24.) CBT further asserts that Test 4 captures the
changing market characterlstics identified by data and affidavits submitted by various
parties of record In 05-1305. (Id.)

Commission Conclusion

The Commission does recognize that OCC is making the very same argttnients to
challenge CBT's application in this case as OCC made in d7ell.enging the rules ap proved in
05-1305. While we will address some of the issues raised as to competitive marlcet Test 4
in the following sections, we believe that the Commission's orders in 05-1305 fully address
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the OCC's arguments raised on both proceedings and there is no reason for the
Cosnrnission to fully repeat the same analyses and conclusions set forth in those orders.
Likewise, there is no reason to discuss and reevaluate the evidence subnvtted in the record
in 05-1305 for the purpose of addressing OCC's sarne arguments. According[y, the
Commission hereby incorporates into the record in this case the entire reoard from Case
No. 05-1305, including but not limited to aII of the Commission's orders as well as the
evidence submitted by the parties in that case. The record from that case should be
considered as part of the record in this case and that record supports the Conm-fssion's
ordexs in 05-1305 and the resulting rules adopted in Chapter 4901:1-4, O.A.C.

B. Competitive Market Test 4

OCC contends that, for the reasons discussed below, the ownpetitive market test
adopted by the Coinmission in Rule 4901:1-4-10(C)(4), O.A.C., does not meet the statutory
provisions of Section 4927.03(A), Revised Code. CBT asserts that the documentation
submitted in support of its application meets all of the requirements of Test 4. CBT further
asserts that because its application is fnlly compliant with competitive Test 4, each and
every element of the statute has been satisfied and its application should be approved.
(Response at 14.)
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1. Barriers to Entry

OCC's Position

OCC asserts that, in addition to the two requirements under Section 4927.03(A)(1),
Revised Code, the Commission is required by Sectim 4927.03(A)(3), Revised Code, to also
find that there are "no barriers to entry" before it can approve an ILEC's application for
BLES alternative regulatory treatment. (Opposition at 13, n. 40.) OCC further asserts that
the statutory context of Section 4927.03(A)(3), Revised Code, r equnvs the Commission to
find that there are no barriers to entry for providers of BLES. Id.; Section 1.47, Revised
Code.) OCC opines that under Test 4, as written, the aiternative providers need not
explicitly be providing BLES. (Opposition at 13.) OCC argues that neither the line loss
test nor the alternative providers test effectively measures the lack of barriers to entry.
OCC contends that this is particularly true if the analysis focuses on barriers to entry for
the provision of B1.FS. (td.; Roycroft Affidavit, Y11.)

With respect to the Conunission's rationale in adopting Rule 4901:1-+1-10(C)(4),
O.A.C., OCC asserts that the Commission has interpreted "no barriers to entry" to mean
"no barriers to entry sufficient to prevent market entry." (Opposttion at 10.) OCC also
asserts that the Commission interprets an entry barrier as a condifion that preclndes entry
into the market. OCC contends that this interpretation of entry barriers is too restrictive
and is not supported by the economic literature. (Opposition at 14; Roycroft Affidavit,
1[37.) OCC further contends that the Comrnission's interpretation of entry barriers is not
oonsistent with the statute. OCC asserts that the statute recognizes that the issue of entry
barriers for BLES is to be considered in addition to the cdstence of competition. OCC
forther asserts that this recognition also correctly suggests that entry barriers may be
present where there is some evidence of cumpetitive entry. (Id.)

Next, OCC asserts that the Commission's rationale in 05-1305 treats the "no barriers
to entry' test under this statute as mere surph^sage or ixrelevant (Opposition at 10.) OCC
argues that if there were barriers to enlry sufficient to prevent market entry for BLES, then
SLES could noY be subject to competi#fon or have reasonably available alternatives for
customers, which is as the General Assembly intended, and the statute requlres.
(Opposition at 10.) In suppozt of this argument, OCC cites to 5ection 1.47,1Levised Code,
and East Oiiio Gas Co. a. Aublic iltllrties Comm'tt of Ohio, 39 Ohio St. 3d 295 (1988), for the
propositions that "the General Assembl is presumed to want ail parts of a statute to be
operative" and "surplusage is noY to be ^ound lightly." {Id , n 27; Section 1.47(B), Revised
Code.)
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OCC further asserts that the Consumer Group's mazket test provision on barriers to
entry2 (which was rejected by the Commission in 05 1305) is far mare consistent with the
policy of the State of Ohio ta "Reiy on market forces where they are present and capable of
supporting a healthy and sustainable, competitive telecommunications market, to
maintain just and reasonable rates,"3 than are the Commission's mmpetitive market tesla,
including Test 4, which do not reqt^ire a showing of na barriers to entry. (Opposition at
10 11.) OCC contends that neither prong of Test 4 addresses market power. (Opposition
at 13; Roycroft Affidavit, 111.)

OCC contends that Test 4 faiis to indude any criteria that are consisbent with the
statutory requirement that the Comntission make findings regarding the absence of
barriers to entry for BLES. (Opposition at 14, Roycroft Affidavit, ![41.) OCC further
contends that if the Commission were to foIIow the statute, in conjunctiott with Test 4, the
Commission would find that CBT has not met its burden under the statute. (Opposition at
13, n. 41.)

Last, OCC contends that the doczmnentation submitted by CBT In s upport of its
applicatioit does not meet the zequ+re,n+pnts of Section 4927.03(A), Revised Code. OCC
further contends that none of CBT's documentaiion addresses the fnrtdametttal issues
under the Comrnission's Test 4: whether barriers to entry for BLES e:dst in (:RT's territory
and whether CBT's candidate alternative providers are providing competing services to
CBT's BLES. (Opposition 16-17, Roycroft Affidavit, `9'7.)

onCBT's Positi

As to OCC's arguments that CBT is required to prove (1) that there are no barrlers
to entry in the Crrtcvmati and I3amilton exchanges, and (2) that CBT's BLES is subject to
compeNtion (or) that CBT's BLPS customers have reasonably available alternatives to
BLES, CBT argues that CCC eoripletely ignores the rules established in 05-1305. (Response
at 4J CBT asserts that the ru[es establistted objective tests that, if satisfied, would
demonstrate compliance with the underlying statutory provisions In other words, the
four tests established under Rule 4901:1-4-St1(C), O A.C, were deslgned in a mantier that
an ILEC demanstrating eoa ►pliance with one of the teaES would be deemed to have
established compliance with the provisions of Section 49Z7.U3(A), Reroised Code. (Id.)

2

3

The Consurner Group's proposed competitive market test in 05-1305 stated:

The applicant must demonstrate that there are no barriers to entry assodated with the provision
of BLHS. The applicant must provide evittence of the abseue of factors whidh wou1d iril+ibit
tlmely, significant, and sustainable market entry. The applicat+t must present evidenoe,
including market ahare evidence that market entry in each excfiange is resulting in the provieion
of BLES ituoughout the exchange, outside of packages or bundles, by unaffiBated CLHCs, and
faa7iHes-based C1.BCs.

OCC asserts ttlat its definitim of CLEC was broad errough to include any firm providing BLES,
regardless of technology. (Roycroft Affidavit, Y1U.)
Section 4927.02, Revised Code, addresses t3ie State telemmmunicatiam policy. OCC's quote noted abave
references part of the text in division (A)(2) of Ihis statute.

Q00®:19



06-1002-TP-BLS -11-

CBT rejects OCC's arguments conoyrning the General Assembly's intent regarding
"no barriers to entry" prior to approval of alternative regulation for BLES. (Response at
11.) CBT notes that the Commission previously rejected OCC's position that any condition
that makes entry rnore difficult constitutes a barrier to entry. (Id., 05-1305, Opinion and
Order at 19-22.) CBT contends that the factors identified by Dr. Roycroft are inherent in
almost any market, so the General Assembly could not have rneant for them to be
impediments to alternative regulation of BLES because that would rnake alternative
regulation of BLES impossible to achieve. (Response at 11.) CBT asserts that in attempting
to discern the intentions of the General Assembly, a strong presumption exists against any
construction wliich produces unreasonable or absurd consequences.a (Response at 11-12.)

CBT argues that OCC's interpretation of "no barriers to entry" would preclude the
Commission from ever maldng that finding, thereby niaking implementation of the statute
impossible, with the eq ence that the statute was a nullity from the tirae that it was
passed. (Response at 12.) CBT further aMrts that the challenges which face a new entrant
are not the same as barrlers that prevent a carrier from being able to compete in a rnarket.
CBT subnuts that the Coinmission expressly determined that the competitive tests were
designed to establish that there are no barriers to entry. (Jd., 05-1305, Opinion and Order
at 22.) CBT argues that OCC made the same arguments on rehearing, and that those
arguments were rejected by the Commission. (Id., 05-1305, Entsy on Rehearing at 17-18,
1130.) CBT contends that OCC's interpretation of H.B. 218 would "create an
insurinountable burden of proof for an ILEC to satisfy." (Response at 13; 05-1305, Entry
on Rehearing at 18.) CBT asserts that if an ILEC can demonstrate that it has lost a"real"
percentage of its residential custorner base and ftt there are competitive alternatives to
BLES for residential customers, the Cornntission was satisfied, that barriers to entry are not
restricting the ability of competitors to compete. (Id., 05-13Q5, Bnt.ry•on Rehearing at 19.)
CBT submits that it is self-evident from Test 4 that there are no bairiers to entry; otharwiae
those providers would not be in business. Last, CBT subrnits there is no r equirement that
the Corimvssion investigate the market further, once Test 4 has been safi sfied.

Conunission Condusion

We ag,[ee with CBT that OCC devotes the majority of its Oppositioa to reiterating
their previous arguments raised in 05-1305. OCC eontends that, consistent with Section
4927.03(A)(3), Revised Code, the presence of competition does not eliminate the
Cornaiission's consideration of the issues of barriers to entry. With respect to tf»s
argument, the Commission finds that OCC has failed to raise any new ar guments from
those previously considered and rejected in 03-1305, and, therefore, OCC's arguments
relative to this issue should be denied.

As discussed above, OCC asserts that, rather than focusing on the presence or
absence of competitors, a barriers-to-entry analysis should include all aspects of entry,
including technica1, economic, and geographic factors. In rejecting OC's arguments
pertaining to this issue, the Commission believes that its BLFS alternative regtila#ion rules
incorporate the elements of the barriers-to-entry analysis in accordance with Sectiori
4927.03(A)(3), Revised Code. As the Commission previously noted,

4 State ex. reL Bclknap P. Lrmetle,l8 Qhio St. 3d 180,181-182 (1985); Section 1.47(C), Revised Code.
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[AJll crompanies are confronted with at least some conditions that make entry
difficult. Therefore, the primary issue becomes an analysis of whether these
difficulties can be overcome by some competttars or whether market
conditions involve true barriers to entry that prevent or significantly impede
entry beyond those risks and costs normaIIy associated with market entey. If
H.B. 218 stands for the proposition that all conditions that make entry
difficult have to be eliminated for all potential competitors, such an
interpretation will create an insucmountable burden of proof for an ILEC to
eatisfy.

(05-1305, Entry on Rehearing at 18.)

In estabtiahing the criteria to be incorporated in its BLES alterttative reguLltion
rules, the Commissfon identif•led those factors that it believes are significant for the
purpose of complying with the intent of H.B. 218, while at the same time not making the
thresholds so onerous that few, if any, ILECs should . avaff themselves of the BLES
alternative regulation benefits contemplated by H.B. 218. Further, the Commission
highlights the fact that, although the. legislature provided general guidance to the
Cornmission regarding the establishment of altarative BLES regulation, the ultimte
deasion-malang authority regarding that implementation was left to the Commisslon.

With respect to Rule 4901:1-4-10(C)(4), O.A.C., the Commission disagrees with
OCC's contention that the Commrssion's rule fails to properly address the absence of
barriers to entry. The Commission finds significance in the facts that an ILEC ftpmimm
a threshold loss of at least 15 percent of the total residential aaom lines and that the
relevant market (at the exchange level) has the presenee of at least five unafffliated
facilities-based altemative providers serving residential customers. The criteria set forth
for Rule 4901:1-4-10(C)(4), O.A.C., allows for the concfnsiott that if this csiteria is satisfied
there are a reasonable number of provider.i offering competing seivices in the relevant
market and that a significant number of residential subscribers in an exchange now
perceive those service offerings as a reasonably available substitute offering that competes
with the ILEC's BLES. The required of unaff3liated alternative providers
combined with the requisite ILEC loss of re^tia2 access }ines adequately establishes
that there are no barriers to entry, thus satiafying Section 4927.03(A)(3), Itevised. Code.

The Comnifasion notes that all the barriers-to•entry factors outl3ned by Dr. Roycroft
in this proceeding, which are identical to the barriers-to entry-factors that OCC identified
in 05-1305, were considered by the Commission tn 05-1305 where we stated, "Fede.ral and
state laws and rules exist to m;,,;m+ze the effect of such challenges and to prohibit ILECs
fron2 using such issues as barriers to entry." (05-13Q5, Opinion and Order at 22.) The
Commission does not find evidence in the record of any barriers to entry present in the
Cincinnati and Hamilton exchanges that might bar providers from entering these markets
in CBT's service territory. The Commission further finds that all of the types of'barriers to
entry identified by Dr. Roycroft in this proceeding are general, and that he failed to .
identify a single barrier to entry that applies speafically to CBT's operatlohs.itt either of
the Cincinnati and Hamilton exchanges.
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2. Stand-alone BLHS

OCC's Position

Next, OCC asserts that because the Commission previously granted alternative
regulation to BLES as part of bundles under Rule 4901:1-4-06(C), O.A.C.,S the
Commission's consideration of CBT's present application is limited to the question of
alternative regulation for customers served by stand-alone BLES. OCC contends that the
existence of competition for BLES in bundles cannot be used to determine whether there is
competition or that customers have alternatives for stand-alone BLES. OCC ftuther
contends that the BLES-only service does not itself compete with the alternative providers'
bundled service offerings because they are not funcHonalty equivalent nor subst3tutes.
(Opposition at 11-12; Williams Affidavit, 1[30.)

CBT"s Position

CBT also rejects OCC's argument that the statute requires that competitors pmvide
stand-alone BLBS for an ILEC to obtain BLES alternative regulatory approval. CBT
subrra3ts that the statute is not that restrictive. : CBT further submiffi that the statute
permits BLES alternative regulation if there are aiternatives to BLES, rather than reqairing
that the alternatives be BLES. (Response at 7.)

ComrnissiotConclusion

As stated above, OCC opines that CBT has failed to meet its burden of proof
required by Section 4927.03, Revised Code, because it did not establish that altenxative
providers have stand-alone BLES offerings that are available at competitive rates, terms
and conditions. The Commission notes that OCC has reiterated the same argamertts that
it previously raised and that were considered in 05-1305 relative to this issue. Consastent
with our prior determinations in 05-1305, the Commission finds that OCC's argnment with
respect to this position should be denied. SpeciScaUy, the Ca:mnlissian previously found
that:

The law does not restrict the "analysis of competition" and "reasonablp
available alternatives" to the competitive products that are exactly like BLES.
Indeed, the law provides that the Conunission oDnsider the ability of
providers to make functionally equivalent z substitnte setvices readily
available to consumers (Emphasis in original). Whether a product
substitutes for another product does not turn on whether the product is
exactly the same. Clearly, customers that leave an ILFC's BLBS offering to
subscribe to another alternative provider's bundled services offering view
such bundled services offerings as a reasonable alternative service, and a
substitute to the ILEC's BLES. Additionally, nustomers who subsclibe to
these bundled offerings are by definition BLFS customers.

See, Jn the Matter of the Comniission Orderat Inneeligation ofan Elective Alternatiee Reg'relatory Fmtneroork Jbr
Imwmbent Iorct Exchange Companfes, Case No. 00-1532-TPfiOL
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(05-1305, Opinion and Order at 25.)

Further, we have already corufuded that

More customers are substituting their traditional BLES with competitive
services offered by alternative service providers such as wireline CLECs,
wireless, VoIP and cable telephony proviclers. Akhaugh the pzoducts
offered by those alternative providers may not be exactly the same as the
ILEC's BLES offerings, those customers view them as subsiftutes for the
ILEC's BLES.

Accordingly, we find that, with technoiogy advancements, alternative
providers such as wireline CLECs, wireless, VoIP and cable telephone
providers are relevant to our consideration in determining whether an ILEC
is subject to competition or customers have reasoriably available alternatives
to the lI.EC's BLES offering at competitive rates, terms and conditions.

The Commission also rejecis OCC's pctsition that, in order to justify the granting of
BLES alternative regulation, the functionally equivaleit services must be similarly priced
to CBT's stand-alone BLES and have terms and conditions similax to CBT's ubiqiutous
availabitity of service aanss the exchange. Although alternative BLES seviees may not be
currently offered under identical terms and conditions, Section 4927.03(A)(2)(c), Revised
Code, only requires that the functiorially equivalent or substitute services be readily
available at com:petitive rates, terms, and conditions. With respect to this requkemmt, the
Commission determines that, consistent with the criteria set forth in Rule 4901:1-4-10(C),
O.A.C., to the extent that CBT is losing BLBS customers and the requisite number of
alternative providers are present, it is evident that functionally
services are readily available. The customers CBT loses must find the other provLders'
rates, terme, and conditions to be cosnpetitive to what they received from CBT's BLES
service. Otherwise, it is reasonable to assume that they would not have swftrhed from
CBT's BLES service.

3. Resiclential Access Line Loss

OCC's Position

OCC rejects the Comnussion's rationale for adopting the minimum 15 peroent tine
loss cxiteria under Rule 4901:1-4-10(C)(4), Q.A.C. OCC disagrees with the Cnmmission's
position in 05-1305 that the "test components measuring access line losses do measure
BLES competition because each access line customer previously purchased BLES from the
ILEC." (Opposition at 11; Id., Entry on Rehearing at 18.) OCC contends that the
Commission's rationale ignores the fact that neither the Commission nor CBT has any idea
what portion of the "line loss" is attributable to competition from providers of
"functionally equivalent or substitute services." (Opposition at 11-12.) OCC alad contends
that a simple comparison of total residentfel lines at two points in time only shaws the
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associated with "lost lines;' as Test 4 requires. (Opposition at 14, Williams A#fidavit,TI11.)
OCC asserts that a decrease in the count of residential access lines does not automaticaAy
translate into access lines that have been "lost" by the ILEC to an altemative provider's
BLES. (Id.) OCC argues that the line loss test does not account for line losses that can be
caused by a wide variety of factors that have nothing to do with the statutory criteria, such
as CBT's customers srvitching from BLSS to digital subsrn'ber line (DSL) service for
Intemet access, or CBT's own wireless service. (Opposition at 14-15; Roycroft AfFidavit,
1126, 29; Williams Affidavit,1q14, 15.) OCC aserts that other factors contn'bute to line
loss that have nothing to do with comrtitive entry by alternative providers, such as the
decline in households in the Cin©nnati area. (Opposition at 15, Roycxoft Affidavit,133;
Williams Affidavit, 120.)

OCC also argues that the 2002 line comparison starting point is problematic, as this
is when broadband connections began to signi6cantly incxease. (Id:, Roycroft Affidavit,
128.) Next, OCC argues that the line loss test simply ignores the affiliatfm of ttx provider
to which the lines are lost, or the tuncti.onal equivalenee of the sesvice to which the 1¢tes
were lost. (Id,; Williams Affidavit, 11[13,17-18.) Further, OCC ar gues that Test 4's line
loss criterion is flawed because it provides no basis for the Contmission to reach
conclusions regarding market power and the other factors that the Commission is nequired
to consider under Section 4927.03(A)(2)(d), Revised Code. (Opposition at 15-16, Roycroft
Affidavit,'1134-36.)

OCC notes that CBT has complied with Test 4 by providing its residentRal access
19ne counts as of 2002 and 2005. (Opposition at 17; Applicatfon at 2, Ex. A.) OCC eontends
that this information does not make CBT eligible for BLES atternative regulation under the
statute. OCC argues that in order for the line loss prong of Test 4 to coamply with the
statute, the calculation of "lost' residential access lirtes must consider the "affiliations of
providers of services" to which some of the ILEC's residential aomw lines may have
migrated. OCC contends that the appropriate calcalation of "lost" residentiat acaess lines
since 2002 must exclude any landlines that migs'ated from the ILEC to either (a) its
affiliated provider of DSL or (b) its affiliated wireless carrier. (Opposition at 17; Wi111ams
Affidavit, 1113, 15.) OCC further contends that the question of whether the Cia ►cinnati or
Hamllton exchanges pass or fail the first prong of Test 4 can only be answered after
revising CBT's calculation to exclude: (1) l'utes transferred to CBT s DSI, and wireless
affiliates; (2) Iinea transferred to other broadband providtrs; and (3) Iines disrnnnected
and not reconnected with an altemative provider within CBT's service area. (Opposition
at 17-18; Willfanas Affidavit,'g22.)

Last, OCC asserts that If the line loss test addressed only primary residential access
lines, as it should, then CBT would not lik.ely meet the line loss part of Test 4. OCC
contends that Dr. Roycroft's tesdmony demonstrates that, as of June 30, 2006, CBT's
primary residential access lines had declined onty 14.8 penxnt from year-end 2002.
(Opposition at 27; Roycroft Affidavit, 126, n.7 citing CBT response to OCC Interrogatory
101.)

CBT's Position
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CBT argues that OCC's diallenges to the substance of the ]ine loss test have no
place in this proceeding. CBT asserts that, in 05-1305, the Commission exerdsed its
expertise and judgment to determine that a 15 percent loss, without fiu'ther inquiry as to
the reason(s) for such loss, was a sufffcient decline in access lates to justi alternative
regulation. (Response at 15.) C'BT further asserts that under Test 4, it is not CBT's duty to
demonstrate where lost lines went or why (even if it could). COT submits that what it
must do is demmostrate compliance with the rule, which it has done.

CBT also asserts that the Commission has satisfied the statutory requirement that
the Commission consider issues of market power. CBT rejects OCC's arguments that CBT
should have to prove the market share of competitors in order to assess its market power,
for two reasons. First, CBT contends that such a requirement would make BI.ES
alternative regulation impossi'ble, because CBT does not have aocess to other carrier's
market share data. (Response at 8.) Second, the Commission intentionally designed the
competitive market tesis to allow TLECs to satisfy the tests using informatipn that is
readily available to them (Id., 05 2305, Opinion and (hdec at 12.) CBT submfts that the
Commission determined that the oompetitive test componenta measuring aocess line loss
were a sufFident measure of $LES tion because each loat aa ess line customer
Previously purchased BLES from the ILE .(Response at 8; 05-1306, Entrp on Rehearing at
13, $30.) CBT also submits that another measure of nnarket power is built into Test 4 by
requiring the presence of five facilities 5ased alt^na#ve providers in that exchange, in
addition to a certain level of market lass. (Response at 9; 05 1305, Entry on Rehearing at
15, g26.)

CBT submits that it eomplied with the line loss component of Test 4, by presenting
its residential access line counts as of year-end 2002 and year-end 2005. (Response at 14;
Application at 2, and Ex. 3-A.) CBT asserts that the 15 percent ltne loss calculatiom is very
specific as to how CBT was to show its line losses. CBT rejects OCC's arguments
concerning the line loss adjnshatents discussed above. CBT contends that it has complied
with the data required for this prong of Test 4. CBT asserts that there is no dispute that its
residential access line counts declined by more than 15 percent for both the Cindnnati and
Hamiiton exchanges. Further, CBT asserts that C]CC has provided no evidenoe eoncenvng
a flaw in CBT's data or its calculations. ..

Next, CBT asserts that OCC's data, however, does contain flaws. First, aontrary to
Dr. Roycroft's argument, the data cited indicates an increase in the number of households
in Cincinnati from 2002 to 2005, not a decline. (Opposition at 28.) Next, as to Dr.
Roycroft's contention that CBT would not satisfy the 15 percent line loss requirement of
Test 4 if secondary (i.e., non-primary) residential aocess lines were exrluded from the
calculation, CDT asserts that Dr. Roycroft bases this claim on total company (i.e., Ohio,
Kentucky and Indiana) access ltne data provided by CBT in response to Interrogatory 101,
and completely ignored the prirnary residential access line data specifically for the
CincinnaH and Hamilton exchanges that CBT provided in response to OCC Interrogatories
162 and 163. (Response at 19 and Ex. A.) CBT further asserts that if Dr. Roycroft had used
the Cincinnati and Hamilton primary residential access lin.e data, he would have found
that both exchanges have experienced primary residendal access line losses in excess of 16
percent over the 30 months from December 31,2003 to June 30, 2006. (Response at 19-20.)
CBT acknowledges that this time frame does not correspond exactly with the 36-month
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period (year-end 2002 to year-end 2005) used to measure total residential accc9s line losses
in CBT's application, but asserts that it nonetheless refutes Dr. Royczoft's contentian that
second residential access line Iosses are a major contribuiang factor to CBT's residential
access line loss in the Cincinnati and Hamilton exchanges. CBT notes that it could not
provide primary versus non-primary data by exdtange for year-end 2002 because its
customer database only retains records for three years. Last, CBT submits that if it meets
the 15 percent residential acoess line loss criteria over this 30-month period, the loss fn
primary residentlai acoess ]ines would likely be even greater if measured over the 36-
month period. (Respconse at 20, n. 36.)

Commission Concl on

First, we note the Commission selected year-end 2002 as the starting point fcar the
nvnimum 15 percent totai residential access line loss calculation. As we noted in 05s1305,
the Commission believes that 2002 reeognizes the transition of the loss of residential aaces.s
lines replaced by DS[. and cable modem and excludes any data distortions due to
residential access line losses not attributable to the presence of competition for BLES or the
availability of reasonable alternatives to BLES. (Id., Entry on Rehearing at 13-14.) We also
note that there is no data in the record to support OCC's allegation that all disconnected
residential access lines were used for Internet access, not for voice ootnmunieations, and,
therefore, all disconnected residential second lines are due to substftution of those access
lines with DSL or cable rnodem services. We further pofnt out that OCC's analysis of the
overall six percent increase in DSL connections, between 2002 and 2005, in the state of
Ohio (i.e., state-wide) is irreievant to the evahiation of CBT's application for BI:fiS
alternative regulation which Is liauted to the Cirt¢innati Exchange and the Hamilten
Exdiange. Further, we believe that the 15 percent loss of total residential access lines in an
exchange fully recognizes and captures the impact of families moving out of a specific
exchange as well as fami7fes moving into that exchange. We also note that, contrary to
OCC's ailegation that there was a dedine in the number of households in the Cincinnatt
area; the data subnutted by Dr. Roycroft for the record6 demonstrates that there was an
inerease, nat a decline, in the number of households between 2002 and 2005 for Hamitton
County (where the Cinartnati Exchatipe is located). Next, we reject OCC's that
residential access lines lost to CBT's wireless affiliate should be exduded^the 15
percent total residential accesa lirte loss calculaticm. Mr. W ►lliams con:ectly observes that
the Comndssion recognized the affiliation of the alternate provider is critical in the
competitive test analysis. (W'illiatns Affidavit, 1116.) While the Commi.ssion did not
specifically require a demonstration that the lines lost were to a particular provider, the
rule recognizes the importanoe of unaffiliated alternative providers by requiring a
demonstration of the presence of at least five unaffiliated facilities-based altemative
providers serving the residential market

Next we address OCC's argument that Test 4 does not meet the statutory
provisions because it does not include a measure of the umarket power and the market
share. It is clear from the record that it would be impossible for CBT, and equaIIy any
ILEC, to identify where the lost residential access lines went and, further, that the ILEC
would not have acoess to other competitors' confidential market share 'snformation.

6 Roycroft Affidavit, 1['133-34.
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(Response at 8 and 20.) We find that an ILEC residential access line could be lost to: an
unregulated competitor like a VoSP provider, an affiliate or unaffiliated wireless provider,
disconnected due to a move, converted to DSL provided by an II.BC affiliate, converted to
DSL provic2ed by a non-affiliated provider, or cnnverted to cabte modem service provided
by an unregulated entity. The only circumstance under which the ILEC imight ideatify
where the lost residential access line went is when itgoes to a CLEC that either utilizes the
ILEC's unbundled x^etwork element (UNE) or ports the telephone nurnber assodated with
the lost residential access line. Therefore, as the OCC reco^izes, the Commisslon only
required a competitor market share demonstration, as it relates to CLECs, in Test 3 of the
rules. (Williams, Y1b.) It is important to point out ttiat in setting parameters for the
CLECs' mazket share irs Test 3, the Commission also reoognizes that, as a market reaiity,
there are residential access lines served by CLECs that were never served by the ILBC, and
that are not captured by the 15 percent CLEC rn.arket share measure. This type of ineasure
would not be reasonable or practical to require in all exchanges/markets where
competitors elect different methods of market eniry other than traditional CLECs, and the
statute envisioned such situationa As the Commission discussed in 05-1305, flie
percentage of residential access lines lost, as used in Test I and Test 4 of the rules (Rule
4901c1-410(C)(1) and (4), O.A.C.), is a different method of ineasuring the market power
and the level of Competition that an LL.EC faces in a given exchange where the nnain
cQmpetitors are not CLECs, as in CBT's case. (05-1305, Oplnion and Order at 33-35.) ,

We emphasize that in developing the competitive market tests in Rule 4901:1-4-10,
O.A.C., the Coznmission considered the statutory factors outlined in Seclions 4927.03(AX2)
and (A)(3), Revised Code, and all of the arguments and coneems raised in the ruleaiakhtg
proceeding, with the goal to have adminishatively feasible tests using the most objeclive
criteria to comply with the statutory provisions. F'inally, we empbasize that the
Commission exerdsed its expertise ancT judgment based on the information on the record
to determine that, in Test 4, a minimum 15 percent residential access line loss in a given
exchange, considering all the possrble causes for such loss, accompanied by the presence of
at least five unaffiliated Facilities-based alternative providers servfng the nesidential
market in that exchange, is sufficient to justify alternative regulation for BLES in that
exchange. Accordingly, based on the data presented by CBT, we find that CBT's
application satisfies the first prong of the Test 4 requirements by demonstrating that "at
least 15 percent of total residential access lines have been lost since 2002, as reflecGecl in the
applicant's annual report fil.ed with the Coxnuiisston in 2003, neflecttng the data for 2002,"
for both the Cincinnati Exchange and Hamilton Exchange. (Rule 4901:1-4-10(C)(4), O.A.C.)

4. iJnaffiiiated Fadlities-Based Alternative Providers

OCC's Position

The alternative provider criteria of Test 4 requires that the applicant demonatrate
"the presence of at least five unaffilfated faci7ities-based alternative providers setving the
residential market" in the requested exchange. (Rule 4401:1-4-10(C)(4), OA.C.) OC
contends that the criteria for facilities-based alternative providers do not measure whether
the carriers in question can act to restrain the rLEC's prices charged to casbvmers.
(Opposition at 15) OCC argues that market share and growth in market share are
indicators that competitive carriers could act to restrain an ILEC's prices for the same
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competitive service. (Opposition at 16, Williams Affidavit, 135.) Last, OCC asserts that an
alternative provider's longevity in the market is also crucial for that provider to be able to
exert competitive market pressure on the 1LEC's BLES service offering to customers. (Id.,
Williama Affidavit, 136.) OCC submits that the alternative provider prong of Test 4 can be
met if the alternative providers make functionally eqwvalent or substitute services readily
available at competitive rates, terms and conditions. (Opposition at 5; Section
4927.03(A)(2)(c), Revised Code.) OCC confiends that CBT has not demonstrated that it
meets the statute with the information provided to the Commission. (Opposition at 18.)

OCC asserts that in determining whether an alternative provider's servioes are
functionally equivalent or capable of substitut,ing for another, and are readily available,
care should be taken to avoid interpreting the behavior of niche market consumers as

at 19;being representative of widespread behavior in the marketplace. (Qpposition

in question
eq fidavit, ^17.} OCC further asserts that the readq availability of fu^onallyRoyctoft Af

uivalent or sushould bstitute services, under the statute, indicai^ that ths services
be usable by a wide section of the population. (Id.) OCC contends that the

statutory requirement will not be met if a functionally equivalent service is not readity
available to a wide section of the populatian. (Opposition at 19; Roycroft Affidavlt, 118.)

Next, OCC opines that the facilities-based providers must be providfng services
that compete with the applicant ILEC's basic local exchange (BLES) offerings. (Opposition
at 20; Roycroft Affidavit, 114; Wi]Liams Affidavit, q129-32) OCC argues that "consumers
who disconnect a residential aecess line in favor of a broadband line are not obtaining
BLES from the alternative provlder ... nor are they obtaining a'functionally equivalent or
substitute service' for BLFS." (Id., Williaus AfBvit,1q18-19.) Purther, OCC contends
the facilities-based wireless caaiers do not offer functionally equivalent services to BLES,
as BLES is defined in Section 4927.01(A), Revised Code, and Rule 4901:1-4-01(C), O.A.C.
(Opposition at 19-20.) In support of its position, OCC notes that (1) wireiess phones do not
offer customers a functlonal equivalent or substitute for dial tone; (2) wireless service does
not yet offer customers a functional equivalent or substitute for E-911; (3) wireleas carriers
do not offer their customers the ability to have a wlrite pages listing or pravid.e a dhvdm.
(Opposition at 20-21; Roycroft Affidavit, 1145-52; Will iaau Affidavit, 1[`129-32.) C
further argues that wirelesa service is a poor substitute fnr wireline services for the
following reasons (1) service quality problems, such as not getting a network signal to
place a call and drogped calls; (2} lack of reasonable means fnr Internet aeoess and other
sesvices; (3) cultural barriers; (4) a family will require mulliple wireless telephones to
replace the wireline telephone; (5) keeping track of the wireless phones may be a
challenge, which makes their use as a replacement rnore risky; (6) the ergonamnic design of
the wireless phone, which may be highly significant for portions of the populai#on, such as
the elderly, or those with physical disabilities; and (7) wireless plazis typically bill usage
for incoming and outgoing calls, unlike BLFS. Based on the arguments above, OCC
contends that it is clear that wireless services do not provide a reasonable and readily
available substitute for the overwhelming majority of Ohio consumers. (Oppositlon at 21-
23; Roycroft Affidavit, 11$46-67, 84; Williams Affidavit,1i29-32.)

OCC asserts that careful consideration must be given to the rates,. terms, and
conditions associated with the offerings of the alternative providers that have been
identified by CBT. OCC contends that if the alternalive provider's rates, terms, and
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conditions differ significarttly from those assodated with BLES, then the services cannot be
viewed as competing with BLES. (Opposition at 20; Roycroft Affidavit, 122, 24; Williams
Affidavit, 11[33-34) OCC asserts that competitive rates are rates that allow the consumer's
choice to be unhindered by a significant price differential. (Royeroft Affidavit, $74.) OCC
argues that experiencing a price increase of more than 50 percent does not provide the
consumer with a competitively priced service, especiallp when the sexvice is of
substantiall y lower quality. (Opposition at 24, Royaroft Affidavit, I74 ) FurtheL OCC
argues that signiHcant price differences do not put much of a pnioe constraint on CBT. (&! )
Last, OCC contends that the wireless carriers proposed by CBT cannat be considered
altemative providers that satisfy Test 4, because they do not, on the basis of prlce, provide
a competing service with BLES. (Opposition at 20-21, 23-24; Roycroft Affidavit, q$24, 68
71, 74.)

Next, OCC asserts that other characteristics of wireless plans prevent then► froa►
Coffering a competing service to BLFS. (Oppositlon at 24 25; Roycroft Affldavi^ `^78.) OC

argues that most wireless carriers require lon^term contracts for senrice that is sitni]ar to
CBT's BLES. Further, most of the long^tem contracts indude early berlntnation fees.
Wireless services must also be purchased by cnatomera in a bundle, and eustomera must
purchase a wireless handset in order to use the servicea (Id ; Roycroft Affidavlt, Z80-
82.) _

OCC further asserts that when considering whether wireiess carriers offer a
competing service to BLES, it is important bo consider wheth+er wireless providers are
designing products that are easy to substitute for wireline BLBS. OCC contends that
wireless providers do not position their product as a competitor to wixeline products, but
instead compete with other wireless providers. In support of this position, OCC argties
that If wireless companies were targeting the wireline market or the maricet for BLES, they
would need to upgrade their networks to iacrease signal strength and coverage to ensure
that coverage would also work indoors. OCC further argues that limitations on a wireless
service provider's ability to offer service indoors is a strong indicator that their product is
not being positioned to compete with ehe ILEC's BLES. (Opposition at 25; Royct+oft
Affidavit, 11184- 87.)

OCC notes that this part of Test 4 requires that cnstomeis have the beneftt of the
"presence of at least five facilities-based alternative providers" in the ezchange.
(Opposition at 27.) OCC contends that, because the statute requires the Commission to
evaluate the extent to which service is available from the pmvider in the excbange, an
altemative provider that is unable to provide service in certain parts of an exchange would
not satisfy this portion of the statute. (Opposition at 28; Willtams Affidavit, $$26, 31.)
OCC asserts that the issue is whether the alternative providers dairned by CBT make their
services "readily avaiiable° to customers dunughout the Cincinnati and Haniilton
exchanges. OCC further asserts that, as it will demonstrate, they do not. (Opposition at
28.)

Current Communication^

With regard to Current Communicatlons, OCC asserts that Curtent
Communications does not qualify as an alternaflve provider bmuse the company serves
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only in the Cincinnati Exchange, and only in a small part of that exchange. (Id.) QCC
further argues that Current Communications does not qualify as att alternative provider
under Test 4 for the foIlowing reasons- (1) Current Communications has a limited
geographic reach in the Cincinnati Exchange; (2) Current Conmmunications only offers a
single bundled service with unlimited long distance and multiple features, which places it
in a different product market than CBT's BLES, at a substantially higher price; (3) Current
Communication's service quality is an issue; and (4) Current Communication's service
reliability in times of power failure is an issue. (Opposition at 30; WiIISama Affidavit,
q$53-59.)

Time Waraer Cab1e

OCC asserts that Time Warner CabWs franchise does not cover the entirety of the
Cincirunati and HanWton exchanges. (Opposition at 28; WiIliams Affidavit, M, 31, 44.)
Next, C+CC oontends that the service provided by Time Warner Cable is neither
competition for nor a substitute for CBT's staRd-aione BLES. (Opposition at 28-30;
Roycroft Affidavit,11[46-49.) OCC further asserts that Time Wamer Cable's service lacks
power backup which would make "Digital Phone" useless to customers who need ta call
9-1=1..during a.power failure. (pppccrsction at 29; Royctoft Affidavit, 1147.) OCC submtts
that, consistent with the statute and the definitions established in the BLES altemative
regulation rules, Time Warner Cable is not a provider of competing servioas to CBT's
BLES, and therefore, cannot be used to meet this Test 4 requireaient. (Opposition at 29-30;
Roycroft Affidavit, g51.)

Wireless Carriexs

OCC asserts that there are substantial questions regarding whether the services
provided by the wireless carriers identified in C8T's application are available to
consumers throughout the Cincuutati and Haaiilton exchanges. OCC eontends that the
coverage maps provided by (.'BT offer no evidence that consumers are capable of utffizing
wireless services in any specif •ic locatfon, and do not demonstrate that wireless services are
capable of reaching consumers indoors at their honies, which would be a reasonable
prerequfsibe for substitution. (Opposttfon at 30-31; Application, Exa J-1 through J-5;
Roycroft AHidavtt, g97.) OCC also maintains tbat the coverage maps do not inctude any
objective standard for signal strength (Opposition at 31; Roycroft Afffdavit, q98.) DCC
further contends that the disclaimers which accompany the coverage maps are strang
indfcators of the wireIess mmpanies' c^verage reliability. (Opposiiion at 3133; Roycroft
Affidavit, ^^99104, Attachments TRR-4 and 7.) I^fext, OCC asserts that the wirnless
coverage maps do not show that all five of the wireless carriers provide service to
customers throughout the Cincinnati and Hamilton exchanges, much less provide
functionaRy equivalent or substitnte services readily available to castomers. Last, OCC
contends that CBT's information cnncerning the location of wireless retail outlets and
wireless advertising are not helpful in supporting its application. (Opposition at 33;
Roycroft Affidavit, 11105-106.) OCC argues that the presence of retail outlets has no
conneclion to the issue of whether a wireless service is available in a sped$c area or
whether that service is reliable or whether a consumer can reasonably substitute wireless
for BLES. OCC also argues that the wireless advertisemenis provided by CBT
demonstrate that the wireless carriers do not actively compete for wireline business, much
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less BLES. (Id.) Based on its arguments, OCC contends that CBT has not met Test 4 for the
Cincinnati and Hamilton exchanges, and, therefore, is not eligible for BLPS alternative
regulation in these two exchanges. (Opposition 33.)

CBT's Position

With respect to the alternative provider criteria under Test 4, CBT asserts that the
Commission has already determined that cable telephony, wireless, and broadband over
power line service are competitive with ILEC BLES. (Response at 21; Q5-1305, Opini.on and
Order at 25.) CBT submits that the Commission is familiar with the basic features of these
services and their capabilities and shortcomings. CBT cantends that flCC has shown no
reason why the alternative providers identified in CBT's application are qualitatively or
quantitatively different from those considered to be competitive by the Commission in 05-
1305. (Response at 22.) CBT asserts that the Commiasion already determined that an
alternative provider need not provide serviee that is identical to BLES for that service to be
competitive with BLES.

CBT rejects Dr. Roycroft's application of analogies concerning motorcycles and
automobiles to telephone servfoe because they address degrees of luxury, compared to
uses of varying teduwlogies to achieve the primary goal of the product. CBT casitends
that comparing digital versns film photography and VHS recorders versus digital video
recorders would be more analogous. With photography, the objective is to record a
photograph, yet there are technological differences in how this is achieved between the
two types of cameras. (Response at 23.) CDT asserts that these differences doe not mean
that the products are not reasonable substitutes for each other. Rather, the customer
evaluates the options and makes a crompetittve choice between "reasonably avar7able
alternatives. (Id.) CBT also asserts that the basic purpose of the telephone service is so
that people can talk with each other, and this can be done with a wireless phone, a VoIP
phone, or a traditional phone, aB using different technologies. CBT submits that the OCC
has not identified anything new that was not lmown In the course of 05-1305. (Response at
25.)

Next, CBT rejects OCC's argument that the Commission must find that competing
services are functionally equivalent in order to allow BLES alternative regulatlon CBT
argues that the statute requires that the Commission "consider° whether the competing
services are equivalent, not that the Commission had to make such a finding. (Response at
7.) CBT farther asserts that even if two services are not completely functionally
equivalent, they can stiA compete with one another. CDT submits that the Commission
reached that determination with respect to wireless and cable telephone based on the
comments and evidence received in 05-1308. (14.)

As to OCC's other arguments regarding alternative providers, first, CBT addresses
E-911. E-911 service is not a required component of BLES as is the 9-1-1 service. However,
all wireless carriers are required to provide 9-1-1 services. (Response at 26; 47 C.P.R. $
20.18.) Next, as to white page listings and direc4rnies, CBT notes that the Commission has
already considered the fact that wireless carriers generally do not offer their customas a
white pages listing or provide a directory. With respect to long distance, CBT notes that as
most wireless carriers now bundle long distance at no extra cost, it is hard to understand

000030



06-1002-TP-BIS -23-

why OCC argues that a Choice of long distance provider for, wireless customas is
irnportant. (Response at 26.) CBT submits that customers effectively choose their long
distance carrier when they select a wizeless provider. (Response at 27.) C.oncerning the
issue of Intemet access under wireless service, CBT asserts that Intemet access is not a
requirement of BLES. CBT argues that it is incoxvsistent for OCC to rely on featttres that
are not part of BLES, such as Internet access, fax moderns, alarm circiuts, or digital
recorders, in order to distinguish BLES from alternative services. (Id.) Last, CBT asserts
that the other "differentials" daimed by OCC are not so substantial that they serve to
make BLES and wireless services noneompetttive. (id.)

With respect to competitive rates, terms, and conditiozts, CBT argues that the statute
does not require that the rates, terms, and canditions be the saate for the competitive
products and BLES, only that the Comrnis,sion cornsider rates, terms, and conditions in
making determinattons under Sections 4927.03(A)(1)(a) and (b), Revised Code. CBT
asserts that the Commission did that work in 05-1305,(Response at 8.) CBT finffier asserts
that the Cornmission considered this information when it determined that wireless service,
even in higher priced bundles, was eompetftive with ILEC BLES. CBT submits that the
statute does not require the Commission to repeat that exerdse in each individual ILEC
case. (7d.)

Finally, CBT asserts that OCC's opposition is criticism of Rule 4901:1-4-1o(C)(4),
O.A.C., not C8T's compliance with the rule, which is not a valid dmllenge to CBT's
application. (Response at 15.)

CBT asserts that, in both the Cincinnati and Hamilton exchanges, It has
demonstrated that there are at least five unaffiliated facilitiesg-based alternative providers
serving the residential market. (Response at 21.) CBT further asseris that OCC's
arguments go beyond the requirements of Test 4, ignore the Commission`s findings in 05-
1305, and ignore the evidence that CBT has presented. (1d., and 31.) As to OCC's
argiunent regarding the statutory meaning of "presence;" CBT contends that the
Cammission need not revisit every statutory facGar in order to determine if a aompetitor
has a "presence." CBT submits that "presence" means the carri.er is in the market offering
its services to custnmers. (Response at 31.) CBT further submits that all of the alternative
providers identified in its application are offering residential service and have residential
customers. CBT asserts that OCC has not refuted these facts. (Response at 32.)

Next, CBT argues that nothing in the statute or the Comrnission's rules require that
each and every residential customer within a given exchange have five alternative
providers availabie to thent. CBT contends that it has provided the Commission with
sufficient information to show that the vast majority of its Cincinnati and Ha¢iiiton
exchanges are covered by Time Wamer Cable's telephone service, that Current
Communications offers servfce in some parts of the Cincinnati Exchange where Time
Wamer Cable may not provide service, and that five wireless carriers provide coverage
throughout the Cincinuiati and HantiltDn exchanges. (Id.) CBT further argues that OCC
has not refuted CBT's proof that the services offered by the aibernative providers identified
in its application are usable by a wide section of the population CBT submits that Time
Warner Cable's franchises encompass nearly all of CBT's Cirx7nnati and Hamilton
exchanges, and all of the wireless carriers' coverage areas include the entirety of both
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exchanges. (Response at 32.) Last, CDT asserts that there is no requirement that every
competitive service be available in 100 percent of the exchange. CBT further asserts that,
based on the available informa.tion, there is no basis to conclude that the alternative
providers' service is not widely available throughout the CinciiLnat•i and Hamilton
exchanges. (Response at 33.) CBT also submits that in 05-1305, OCC affiant Mr. Williams
noted that, if an ILEC-affili.ated wireless carrier were permitted to count as one of the five
alt.ernative providers, then CBT would automatically qualify for BLES alternative
regulation based on wireless carriers alone, because of the presence of four national
wireless carriers (Cingular, Verizon, Sprint, and T-Mobile). (Id., 05-1305, Williams
Affidavit, December 6, OCC Comments, et al., at 17, 126.) CBT crontends ftt
Mr. Williarns' statement acknowledges that these national wireless carrters have a
ubiquitous presence in CBT's territory. CBT asserts that since those comments were filed,
yet another national carrier, Cricket Communications has entered CBT's marfceE.
(Response at 33.)

Last, CBT submits that as an ILEC, it has carrier of last resort responsibilities, and
must remain prepared to provide Iandline BLES on short notice to an^ customer who•
returns, which is an obligation that no other provider has, induding CBT s affiliates. CBT
asserts that while an ILEC has lost the BLES line and the asswaated revenue, that 1I.BC
does not experiance a camplementary reduction in its network capital investment,
maintenance or support costs. (Response at 18.)

Commission Condusion

As discussed above, OCC asserts that the Coawission should rely on market forces
and consider as part of the competitive market tests the size of altecnative pmviders and
their longevity on the market. The Commission believes that factors like longevity in the
competitive nnarket, while somewhat noteworthy, do not have a direct bearing on the atate
of the competitive market at any given point in time. Rather, the Comatission believes
that criteria such as the required presence of several unaffiliabed faciHties-based providers
is a more significant factor for supporting a healthy sustainable market, because this
criteria demonstrates a greater commftment of a carrier to remain in the mazket as a
competitor. The Conunimon believes that the more appropriate measure for
consideration is the overall state of the eompetitive market demonstrated by the presence
of a significant number of competitive providers in the relevant tnarket and that CBT has
lost a considerable share of its acoess Iines. Through such an examination, there wi11 be
better assurance that there is a reasonable level of BLES aitematives to warrant the
granting of BLES alternative re ation. Further, to the extent that the state of the
competitive market were to pificantly ehange in a negative direction, the Commission
notes that, under the authority granted by Section 4927.03(C), Revised Code, and by Rule
4901:1-4-12, O.A.C., the Commission may, within five years, rnodi€y any order establishing
alternative regulation.

Next, the second part of competitive Test 4 requires that the applicant must
demonstrate the "presence of at least five unaffi?lated facilities-based alternative provldess
serving the residential market." We address those requirements in the followiag
paragraphs. (Rule 4901:1-4-10(C)(4), O.A.C.)
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Time Warner Cable and Current Communicati o^

1. "Aiternative Providers"

First, OCC objects to Time Warner Cable and Current Cornmunications as fac+lities-
based altemative providers, arguing that Time Warner Cable and Current
Comrnunicratians do not offer competing service(s) or a substftute to CBT's stand-alme
BLES offering(s) in accordance with the " facilities-based alternative provider° defJnition in
Rule 4901:1-4-01(C), O.A.C. As the Commission determined in 05-1305, the public
testimony demonstrated that customers disconnected their ILEC's BLES to subsc:nbe to
altemative providers such as wireline CLECs, wireless, VoIP, and cable telephony
providers. We found that such providers offer services that compete with the ILEC's BLBS
offerings. (Id., Opinion and Order at 25.) Similarly, we find that the reaord In the present
proceeding dernonstrates that customers in the Cincinnati Exchange and Hamilton
Exchange substitute their CBT BLES service with Time Warner Cable "Digital Phone"
service (Application, Ex. 3 at F-1 and F-2; Response at Confidential Ex. B). Thernfore; we
find that the services offered by Time Warner Cable are competing with CBT's BLES
offerings in the Cincinnati and Hamilton exchanges. Similarly, we find that the record in
the present proceeding demonstrates that customers in the Cincinnati Exchange substftute
their CBT BLES service with Current Cou ►munications "Current Voice" service. Therefore,
we also find that the services offered by Current Communications are with
CBT's BLES offerings in the Cincinnati exchange. (Applicatlon, Ex. 3 at R1; at
Confidential Ex. B.)

2. "Unaffiliate^i,° and "facihties-based"

The Commission notes that there is no dispute in the recard as to whether either
Time Warner Cable or Current Communications uses facilities that it owns, operates,
manages or controls to provide its serviees or as to their non-affiliation with CBT.
(Wiltiams AfCrdavit,139.) In accordance with Rule 4901:1-4-1Q(C)(4), O.A.C., we find that
CBT has demonstrated that both Time Wamer Cable and Current Communications are
unaffiliated with CBT. and use the facilities they own, operate, manage or oantrol to
provide their services and, therefore, meet the "unaffiliated" and facilities.based"
requirements associated with the alternative providers in the second prong of Test 4.

Next, OCC objects to considering Time Wamer Cable, as a facilities-based
alternative provider, because its franchise area does not cover the ofiM of the
Cinannati and Hamilton exchanges, and because CBT Lailed to verify that "Dtgital Phone"
service is available at 100 percent of the homes passed by Tirne^ Warner Cable's facilities,
arguing that Time Warner Cable's service offering is not available in the relevant market
as required by the statute. The Commission rejecls OCC's narrow inferpretation that the
facilities-based alternative provider's service has to be available in the entiretv of the
market area. The Comaussion, in selecting an "excbange" as the market4 where
competition for an 11.EC's BLES can be evaluated under any of the foar predefined
competitive market tests, dearly stated that an exchange would: a) exhibit similar market

7 One of the few issues OCC supparbed in the n.ilemak4ig phese was the srleetion of am exclwnge as
the market deHnition.
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conditions within its boundary; b) provide an objective definition that would allow for
evaluation of competition on a reasonable granular Ievei; and c) be practical to administer
as TLECs coilect and report data at the exchange level in their annual reports that are
submitted to the Convnvssion. (05-1305, Opinion and Order at 18-19.) To meet OCC's
narrow interpretation of the statutory requirement, the market would need to be defined
as small as a "city block," which is dearly without merit and inipractical to administer,
otherwise such a provision cannot be satisf'ied. The Conunission, being mindful of the
rnarket realitees, and to ensure that an ILEC would only attain BLES pricing flexibUity in
rnarkets where it faces competition for BLES or where BLES custooners have reasonably
available alternatives, reasoaabiy selected an exchange as a market definition. The
Commission also rejects OCC's requirement for an ILEC to verify that its competitor
makes the service available to 100 percent of the customer base to demonatrate that the
alternative provider's service offering is available in the relevant inarket. We find that
such infonnation is 3ikely confidential and available only to the alternattve provider, not
the ILEC, and, more importantly, that information is not required by either the statute or
our rules.

The Commission finds that the data in the present record demonstrates that Time
Warner Cable's franchise area covers the majority of both the Cincinnati and Fiamiiton
exchanges (Application, Fac.3-B&cC). Additionally, we find that the record demonslrates
that Time Warner Cable is engaged in direct ma>7 advertising of its "Digital Phone" service
and is serving customers located in the Cincinnati and Haatilton exchanges (IrL, Bxs. 3-D,
F-1 and F-2). Aecordingly, we find that T'une Wamer Cable's "Digital Phone" service is
readily avaiiable to customers of the Cincinnati Exchange and to customers of the
Hamilton Exchange for the purpose of satisfying Test 4.

3. "Serving the residentiat market"

Mr. WiIIiams argues that, in order for Time Wanier Cable and Current
Communications to be considered as facslities-based alternative providers for purposes of
Test 4, CBT needs to rrtake a showing that Time Warner Cable and Current
Communications "serve the residential market," which is, according to Mr. Witliams, a
showing that the carrier is actively marketing its services to residential customers. We
find that OCC did not dispute that either Time Warner Cable or Currer ►t C,ommtmications
are providing their services to the residential rnarket. We find that CBT demonstrated that
Time Warner Cable and Current Communications provide their services to residential
castomers. (Id., Ex. 3 at 6; F-1 and F-2)

As to OCC's argument that Current Convnunications does not serve the Ham9lton
Exchange, we note that CBT's application asserted that Current Communications offers its
telephone service only in the Cincinnati Exchange. Accordingly, we limit our evaluation
of Current Communications' operations and service offerings to the Cindnnati Exchange.
We reject (,CC's argument that Current Communications' offering is available in "some
areas of the Cincinnati Exchange" and not available throughout the exchange, for the same
reasons we discussed above with respect to Time Warner Cable's service avaitability. We
find the record demonstrates that Current Commvnicatioms is engaged in diTect mail
advertising of its "Current Voice" service and is serving residential customers located in
the Cincinnati Exchange (Id., Exs. S-D & 3-F-1), Accordingly, the Commission finds that
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Current Communications' "Current Voice" service is readily available to customers of
Cincinnati Exchange for the purpose of satisfying Test 4.

4. "Presence in the market"

The next objection raised by OCC regarding Time Warner Cable, as a faci2ittes-
based alternative provider, is that CBT failed to demonstrate Time Warner Cable's
"presence in the market" as required by Test 4. We note that QCC did not dispute: a) tliat
the subscribers identified by CBT's survey as Time Warner Cable's "Digital P2one" service
subscribers are in fact Time Warnei s"T7igital Phone" subscribers and not CBT's BLES
subs¢ibers; or b) that Time Wamer Cable is a viable provider in the Ciacinnati and
Hamilton exchanges. Simflarly, we note that OCC did not dispute: a) that the Cnrrent
Comrnunications' "Current Voice" service subscribers are in fact Current
Communicatione' subscnlbers; or b) that Current Communications is a viable provider in
the Cincinnati Exchange. Acoardingly, we find that T'u ne Warner Cable, in the Cincirmati
and Hamilton excbanges, and Current Communications, in the Cincinnati Exchange, meet
the Test 4 requirement that the unaffiliated facitities-based altemative provider fs present
in the market and serving residential customers. We note that Timem Wamer Cable and
Current Communirations even meet OCC's own criteria to show the altemative provider's
"presence in the merket." (Williams Affulavit, 133.)

Wire]ess Praviders

CBT submits five wireless providers in its application, namely: Verizon, Cingular,
T-Mobile, Cricket, and Sprint, as unaffiliated faalitie.s-based alternative providera for the
purpose of satisfying the second prong of Test 4. (Application, Ex. 3, at 8-9.)

1. "Alternative Providers"

We are not persuaded by OCC's argument that wireless providers are not facilitiea-
based alternative providers because wireless service does not provide a reaeonable
alternative fox rnost customers or compete with CBT's BLES. Noz are we persuaded by
OCC's argument that consnmers who lace their II.$C's BLES (wireline) with wireiess
services are a small subset of the pation who generally have certain dem ographic
characteristics, such as youth, lower mcome, and ,,,,,.t_rr;p.i status; therefore, wireless
service providers do not offer a reasonable alternative to an ILEC's BI.ES. As we noted in
05-1305, customers' substitution of an ILECs' BLFS by wireless, Vo1P, cable telephony and
CLEC wireline services demonstrates that the providers of these services castomize their
service offerings to be able to meet different customer needs and lifestyles with service
offerings which are viewed and used by consumers as substitutes to BLES. (05-1305,
Opinion and Order at 25.) Although each substitute service to BLES will not attract (or
meet the needs of) the entire customer base, this does not exclude the substitute service as
a reasonable alternative to BLES. Each technology platform has its own unique
characteristics, and providers using that tedmology platform ut>7ize such characteristics to
customize their service offerings to use as an alternative to BLES. Customers subscribing
to services offered by various alternative providers, and not subscnbing to the Il.EC's
BLES service, are testimonial to their view that the altemative providers' sexvices are a
reasonable alternative to the ILEC's BLES offerings, after consideration of all the factors
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(i..e., service quality, tecluiical ability, rates, terms, and conditions, etc.). We al®o note that
OCC does not deny the fact that some people rely on wireless services alone. (Roycroft
Affidavit, 163.) Yet, OCC still argues, without foundation, that since only some
customers, and not the entire population, view wireless service as an alternative or
substitute for BLES, wireless must not be accepted by the Commission as an altemativQ or
substitute to BLE.S. Again, we find that OCC's position ignores the decision made by a
specific segment of the population who choose wireless service, among various BLES
alternatives, as an alternative to an ILEC's BLES. OCC's argument that wireless customers
are just a niche group, identified by certain characteristics, raisses the point that former
BLES customers are being served by an altemative provider. We find, based on the
record, and data provided by CBT, that CBT's customers in the Cincinnati and Hatxu'lton
exchanges have reasonably available alternative services offered by the following
unaffiliated wireless carriers: Verizon, Cingular, T-Mobile, and Sprint wireless.
(Application, Ex. 3, at M; Response, at Confidential Exs. C and D.) We note that Crieket
started providing residential service in the Cintinnati and Hamilton exdmges in June
2006. (Id., Ex. 3, at 12.) Given the lack of information in the record, CBT has not
demonstrated that CBZ"s nssidential customers in the Cincinnati and Hamilton exchanges
are served by Crick.et at this time.

Similar to its position regarding the wireline alternative providers, OCC objects to
wireless providers, as facilities-based alternative providers, arguing that: a) the coverage
maps provided in CBT's application do not show that aII five of the wireless providers
cover the entire of the Cincinnatl and Hatnilton exchanges and b) CBT failed to varify
that customers are capable of utilizing wireless services in any specifiie location or reactiing
consumers indoors at their homes (i.e., available in 100 percent of the homes); therefore,
OCC contends that wireless service offerings b y these five wireless providers are not
available in the relevant market. We reject OCC's narrow interpretation. As we stated
previously in the evaluation of service availability by Time Warner Cable and Current
Communications, the market would need to be defined as small as a"citq block," and,
now, for wireless it would need to be even smalIer, defined as a"aingte residenoe" to
guarantee that wireless service is reaching consumers indoors at their homes; otherwise
such a provision cannot be satisfied. We find that such requirerrtextt is clearly without
merit and impractical to administer. The Commission finds that the coverage maps
provided by CBT for the five wireless providers demonstrate that the wireless service
offerings for four of the five wireless providers (i.e., Verizqn, Cingnlar, T-M&ile, and
Sprint) are reasonably available to customers of the Cinannati and Hamslton exchanges
for the purpose of satisfying Test 4. As we nated previously, Cricket atarted providing
residential service in the Cindnnati and Hamilton exchanges in June 2006. {Ir1, Ex 3, at
12.) Based on the reeord, CHT has not demonstrated that CrickeYs services are reasonably
available to customers of the Cinciruiati and Hamilton exchanges for the purpose of
satisfying Test 4 and CBT's application at this time (Id., Exs. 3 H]-I through J 5, K and L).

2. "Presence." "unaffiliated," "facllities-based." and "servinF. the residential
market"

Next, we find that CBT's application demonstrated, and OCC does not dispute, that
Verizon, T-Mobile, Sprint, and Cingular wireless providers are: a) u,naffiliated with CBT;
b) using facilities they own, operate, manage or control to provide their wireless services;
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and c) viable providers in the Cincinnati and HamUton exchanges. (Application, Ex. 3, at
9-10, and I; Roycroft Affidavit, 11194-96..) We fur6her find that some of the wireless
subscribers surveyed did in fact disconnect CBT's residential BLES service (i.e., cut the
cord). (Id., Ex. 3-M; CBT Response at Confidential Exs. C and D.) We note that Cricket
started providing residential service in the Cinc+nnati and Hamilton exchanges in June
2006. (Id., Ex. 3, at 12.) Given the laclc of information in the record, we decline to accept
Cricket as an unaffiliated facilities-based alternative provider for purpose of Test 4, and
CBT's application at this time. Accordingly, we find that these four wireless providers
(i.e., Verizon, Cingnlar, T-Mobile, and Sprint) are unaffiliated facilities-based alternaflve
providers who established their "presence and serve the residential markets" in both of
the Cincinnati and Hamilton exchanges.

According^, based on the record, we find that CB'I"s .Application and Response
demonstrate that BT has satisfied Rule 4901:1-4-10(C)(4), O.A.C.

VI. TARIFFAMENDA^iVTS

The Commission finds that CBT provided the proposed tariff modifications
necessary to implement the pricing flexibility rules set forth in Rule 4901:1-4-11(A), O.A.C.
Tariff revisirnis indude modifying the tariff stracture to separate the exchanges where
BLES and other T1er I servioes have been found to qualify for pricing flexi'bility from the
exchanges where sach a showing has not been made. For tracki<tg purposes, the
exchanges have been placed in a matrix foimat. This fornsat fncludes cohtmns for tier
dassification, maximum rate, and the effective date of the proposed inasease in the
maximum rate. In exchangcs that are deemed to have met the competitive market test,
CBT is proposing to apply a $1.25 increase to the access line portion of the asonthly
charges. The actual month2y charge to end users for BLES and other Tier 1 serviees have
not been increased in this application. Pridng flexibility rules also allow certain other non-
core Tier 1 services to receive Tier 2 pricing flty. CBT's proposed tariff reflects dum
changes. After a thorough review of the information provided by CBT, the Commission
believes that CBT's proposed tariff, as revised on September 29, 2006, is in compliance
with Chapter 4901:1-4, O.A.C.

VII. 4tJTSTANDING PROCEDURAL MATTERS

On October 6, 2006, CBT filed a nwiian for a protective order seeldng confidentiai
treatment of the infortnation desi ip+ated confidential and/or proprietary information
included in its filing made on Oc6obes 6, 2006. This motion is reasonable and should be
granted at this time.
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VIII. CONCLUSION

Upon a thorough review of the record in this proceeding, the Commis.sion
detertnines that CBT has met its burden of proving, as required by Section 4927.03(A),
Revised Code, that granting the company's application for BLES and other Tier 1 service
flexibility in the Cincinnati and I-iaznilton exchanges is in the public interest, that CBT's
BLES is subject to competition, and that the company's customers have reasonably
available alternatives and that there are no barriers to entry with respect to BLES in those
exchanges, all in compliance with Section 4927.03(A), Revised Code. Moreover, as
discussed in detail above, the Commission detemines that CBT's application is complete
and meets the filing requirements of Rule 4901:1-4.09, O.A.C. The Connnission recognizes
that it needs to maintain a balance between ensuring the availability of stand-alorie BLES
at just and reasonable rates while at the same time recognizing the continuing emergence
of a competitive environment ftougtt flexible regtilatory treatment. Accordingly, as a
result of the above findings, the Commission determines that CBT's applicatioar for
alternative regulation of basic local exchange and other Tler 1 services for the Cincinnati
and Hamilton exrhanges should be granted in accordance with Chapter 4901:1-4, O.A.C.

FINDINGS OF FACT:

(1) On August 7, 2006, CBT filed an application for approval of an alternative
form of regulation of basic local exchange service and oiher Tier 1 services in
two exchanges in its incumbent service territory. CBT's application was filed
pursuant to Sections 4927.03 and 4927.04, Revised Code.

(2) Rule 4901:1-4-10(C), O.A.C., sets forth 4competitive tests. In order to qualify
for pricing flexibility for BLES and other Tier 1 serviee.a in a particular
exchange, the applicant has the burden to demonstrate that it nteets at least
one of the competitive market tests set forth in the in the rule.

(3) For the two identified exchanges, CBT relies on the coutpetit-ive test set forth
in Rule 4901:1-4-10(C)(4), O.A.C.

(4) Opposition to CBT's application was filed by OCC on September 21, 2006.

(5) CBT filed its response to OCC's Opposition on October 6, 2006.

(6) Reply to the memorandum contra was filed by OCC on October 13, 2006.

CONCLUSIONS OF LAW:

(1) Upon careful review, CBT's application complies with the filing
requirements of Rule 4901:1-409, O.A.C.

(2) Also, upon careful review, CBT's application complies with the remaining
requirements of Chapter 4901:1-4, O.A.C.

(3) Consistent with the criteria set forth in Rnle 4901:1-4-10(C), O.A.C., CBT
satisfies the applicable test and stwuld be granted alternative regulation of
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basic Iocal exchange and other Tier 1 services pursuant to Chapter 4901:14,
O.A.C., in the Cincinnati and Hamilton exchanges.

ORDE.R:

It is, therefore,

ORDERED, That CUT's application for alternative regulation of basic local exchange
service and other Tier I services is granted for the CincZnnati and Iiamilton exchanges. It
is, further,

ORDERED, That for the Cincinnati and Hamilton exchaages, CBT is granted Tier 2
pricing flexibility for all Tier 1 non-core services, and BLES and basic caller ID will be
subject to the pricing flexibility provisions in Rule 4901:1-4-11, O.A.C. It is, further,

ORDERED, That, consistent with Rule 4401:1-4-11, O.A.C., CB'f shall provide
customer notice to affected custuuws a mfnimum of 30 days prior to any fncrease in rat es.
It is, further,

ORDERED, That the tariff amendments filed on September 29, 21706, are approved
for the Cincinnati and Hamilton exchanges, for which basic local exchange servioe
alternative regutation is granted. It Is, further,

ORDERED, That for the Cincinnati and Ilamilton excUanges, for which CBT's
application is granted, CBT is ordered to fiie the a ppropriate tariff anmKbnents in this
case, as well as its TRF docket, refiecting the amended rates. It is, further,

ORDERED, That to the extent not addressed in this Opinion and Order, all other
arguments raised are denied. It is, further,

ORDERED, That our approval of CBT's applicatiort, to the extent set forth in this
Opinion and Order, does not cnnstitute state act&m for the purpose of antitru.at laws. It is
not our intent to insulate the company froa► the provisions of any state or federal law
which prohibit the restraint of trade. It is, further,

ORDERED, That, except as speciCxeally provided for in this Opiniaat and Order,
nothing shall be binding upon the Cornmiss[on in any subsequent investtgadon or
proceeding involving the justriess or reasonableness of any rate, charge, rule, or
reglilation. It is, further,

ORDERED, That the docketm*X division maintain for 18 months from the date of
this entry, all documents that were ' under seal in conjunction with CBT's filing on
October 6, 2006. It is, further,
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ORDF,RED, That a copy of this Opinion and Order be served upon aR parties and
interested persons of record.

JCCS:ct

Enterer[ ja the i ^

RaneA J. Jenkins
sftm"
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BEFORE

THE PUBLIC I1TiLTTiE.S COINMI551ON OF OHIO

In the Matter of the Application of
Cincinnati Be1I Telephone Company LLC
for Approval of an Alternative Form of
Regulation of Basic Local Exchange Service
and Other Tier 1 Services Pursuant to
Chapter 4901:1-1, Ohio Adnvnistrative
Code.

Case No. 06-1002-TP-BLS

EIJTRY ON REHEARING

The Comrnission finds:

(1) Dn November 28,2006, the Commission issued an Opinion and Order
(November 28, 2006 Order) in this case finding, among other things,
that based on the record in this proceeding, Cincinnati Bell Telephone
Companq LLC's (CBT's) application for alternative regulation of basic
local exchange service and other Tier I Services for the Caindrsnati and
Hamilton exchanges should be granted, in accordance with Chapter
4901:1-4, Ohio Administrative Code (O.A.C.).

(2) 3ecfion 4903.10, Revised Code, states that any party to a Coinaussian
proceeding may app)y for rehearing with respect to any matters
determined by the Comxmseion, within 30 days of the. entry of the
order upon the Co:nmission's journal.

(3) On December 28, 2006, the Office of the Ohio Consumers' CourAel
(OCC) filed an Application for Rehearing (Appiication.) OCC's
Application asaerta eight general grounds for rehearing and 32
specific allegations of error. In short, OCC contends that the entire
November 28,2006 Order should be.rescistided.

(4) On January 8, 2007, CBT fiIed a memorandum contra OCC's
Application. CBT as8erts that none of OCC's allegations are valid.
CBT submits that the November 28, 2AD6 Order shonld be affirmed in
its entirety.

(5) The Coinmission grants rehearing to further consider the atatters
specified in OCC's Application.

It is, therefore,

ORDERED, That the application for rehearing filed by OCC is granted in
accordance with finding 5. It is, further,

This is to certif.Y that the lmGges appearing asa an
accurate and comp2ete reprodu:rion of a aase fiIs

doccueic deel.^ve-re in t'sxe reg:tilar aonrs® iofbus4.n0 a.'.

Tecliniciarc^ nate Froobssee_[ ` -
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ORDERED, That a copy of this entry on rehearing be served upon counsel for CBT,
counsel for OCC and all other interested parties of record.

THE FiJBLIC UTII.TI3ES COMMION OP OHIO

Alan R Schn'ber, Chairinan

aumIk?&Ntac
Valerie A. I.emntie

JRJ/'vrm

Entered in the Journal

ReneLs J. Jenkins
Secretary
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BEFORE

THE PUBLIC UTILITIES COMMISSION OF OIiIO

In the Matter of the Application of
Cincinnati Bell Telephone Company LLC
for Approval of an Alternative Form of
Regulation of Basic Local Exchange Service
and Other Tier 1 Services Pursuant to
Chapter 4901:1-4, Ohio Administrative
Code.

Case No. 06-1002-TP-BLS

ENTRY ON REHEARING

t

The Comrnission finds:

(1) On November 28, 2006, the Cotnmission issued an Opinion and Order
(November 28, 2006 Order) in this case finding, among other things,
that based on the record in this proceeding, Cincinnati Bell Telephone
Company LLC's (CBT's) application for alternative regulation of basic
local exchange service (BLES) and other Tier. 1 Services for the
Cincinnati and Hamilton exchanges should be granted, in accordance
with Chapter 4901:1-4, Ohio Administrative Code (O.A.C.).

(2) Section 4903.10, Revised Code, states that any party to a Commission
proceeding may apply for rehearing with respect to any matters
determined by the Commission, within 30 days of the entry of the
order upon the Commission's journal.

(3) On December 28, 2006, the Office of the Ohio Consumers' Coun!teel
(OCC) timely filed an Application for Rehearing (Application.)
OCC's Application asserts eight general grounds for rehearing and
thirty-two specific allegations of error, many of which were advanced
by OCC and rejected by the Commission in Case No. 05-1305-TA-OR1.)
(05-1305), the Commissions ralemaking proceeding to implement
BLES alternative regulation as required by the Ohio General
Assembly through the adoption of House Bill 218 (H.B- 218).1 In
short, OCC contends that the entire November 28, 2006 Order in this
case should be rescinded. We disagree, for the reasons that will be
discussed in the paragraphs below.

(4) On January 8, 2007, CBT filed a memorandum contra OCC's
Application. CBT asserts that none of OCC's allegations are valid.

See In the Matter of theApptication of thelmptementatiun of H.B. 218 Concerning Atternative Regulntion of Basic
Local Exchange Servtce o/IncumBent Loox[ Exchange Telephone Companies, Opinion and Order dated March
7, 2006 and Entry on Rehearing dated May 3, 2006.

This is to certify that the images appeariny aZO aa
acourata and coMlste reproduction of a cag® file
document delivered in the regular courers of business.
Tsc1{^^ei a4.^^^t6 PzoaereeocL./ • ^ ) 'a' ►̂. , -
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CBT submits that the November 28, 2006 Order should be affirmed in
its entirety.

(5) In OCC's first general assignment of error, OCC claims that the BLES
rules adopted in 45-1305 did not properly implement the statutory
provisions of Section 4927.03(A), Revised Code. (OCC at 9-10.)
Further, OCC contends that the Commission erred in adopting Rule
4901:1-4-10(C)(4), O.A.C. (Competitive Test 4). OCC opines that the
line loss prong and the alternative provider prong of Competitive Test
4 do not satisfy the statutory provisions of Section 4927.03(A), Revised
Code. (Id. at 12-13_)

(6) CBT disagrees with OCC's contention. CBT submits that the General
Assembly entrusted the Commission to determine the weight
assigned to each of the factors identified in Section 4927.03(A)(2),
Revised Code. CBT further submits that the statute only required the
Commission to consider those factors, as the statutory language did
not specify any particular resuit or threehold criteria that would be
necessary to approve BLES alternative regulation. CBT argues that
OCC cannot legitimately rlaim that the Commission did not consider
all of the issues identified in the statute, as OCC's comments
addressed all of the statutory factors, which were then addressed by
the Commission's 05-1305 Order implementing the rules and its
05-1305 Entry on Rehearing. (CBT at 5-6.) CUT states that the
Commission has determined that compliance with one of the four
competitive tests in Rule 4901:1-4-10(C), O.A.C,, would be a suffident
showing that the conditions in Section 4927.03(A)(1)(a) or (b), Revised
Code, existed. Next, CBT argues. that OCC's position, seeking to
require the Commission to revisit each statutory issue in each
individual BLES atternative regulation case, is unfounded, (Id. at 7-8.)
Last, CDT asserts that the rules established in 05-1305 are objective
tests that provide a standard means for an incumbent local exchange
carrier (ILEC) to demonstrate whether it qualities for BLES alternative
regulation. (Id. at 4.)

(7) First, the Commission notes that OCC filed comments in 05-1305 and
was an active partidpant in the development of the rules for BLES
alternative regulation. Second, as we stated previously in 05-1305, the
intent of the competitive market tests set forth in Rule 4901:1-410(C),
O.A.C., is to require the applicant ILEC to demonstrate that its BLES is
either subject to competition or that reasonably available altematives
exist, and that no barriers to entry exist for BLES. The Commission
recognizes that the telecommunications market is continuously
evolving. Accordingly, we determined that it would not be
appropriate to conduct a competitive market analysis via one specific
test, In developing the rules for BLES alternative regulation, the
Commission focused on specific factors that would demonstrate for
residential BLES customers that the statutory criteria of Section

-2-
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4927.03(A), Revised Code, was satisfied. Third, we believe that the
four competitive market tests adopted in 05-1305 are sufficiently
rigorous and granular to support a finding that, consistent with H.B.
218, there are reasonably available alternatives to BLES in the affected
exchange(s) or that BLES is subject to competition in the affected
exchange(s); those same demanding test criteria also denionstrate that
no barriers to entry exist for alternative BLES providers in the affected
exchange(s). Fourth, we note that, as an additional protection, Rule
4901:1-4-10(C), O.A.C., requires that an ILEC satisfy both criteria of a
single competitive market test, rather than just one of the established
criteria or the other. (05-1305 Entry on Rehearing at 15-19.) Last, the
Commission fully considered OCC's arguments oonoerning the
adoption of the BLES rules and speo y Rule 4901:1-4-10(C)(4),
O.A.C., in 05-1305, and also rafsed here in opposition to CBT's
application for BLES aiternative regulation. (November 28, 2Q06
Order at 7-8; 05-1305 Entry on Rehearing at 15-16.) We find that OCC
has raised no new arguments for the Commission's consideration.
Therefore, l7CC's application for rehearing on the Commission's
adoption of the BLES rules, including Rule 4901:1-4-10, O.A.C., is
denied.

(8) Next, OCC raises alleged assignments of error spedfic to CBT's
application in this proceeding. These arguments are int.ertwined with
OCC's repeated contentions related to the unreasonableness of the
Commission's BLES alternative regulation rules. The pertinent
arguments regarding these assignments of error are organized into
the following categories and discussed below: residential access line
loss, unaffiliated facslities-based alternative providers, stand-alone
BLES and bundles, barriers to entry, public interest, and the
November 28, 2006 Opinion and Order.

Residential Access Line Loss

(9) As noted above, OCC claims that the line loss prong of Competitive
Test 4 does not incorporate the statutory provisions of Seetion
4927.03(A), Revised Code. (OCC at 9, 30.) Based on this premise,
OCC alleges that the Convnission's use of the line loss prong in
evaluating CBT's application for alternative regulation of its stand-
alone BLES is improper. (OCC at 30.) CBT objects to OCC's
arguments concerning the residential access line loss prong. CBT
asserts that the Commission thoroughly explained in 05-1305 how and
why it developed the line loss test. Next, CBT notes that the line loss
test must be coupled with a showing that there are multiple
alternative providers serving the residential market before an ILEC
can obtain regulatory relief with respect to BLFS. Last, CBT submits
that alf of OCC's criticism of the line loss test goes to the test itself,
and that OCC does not dispute CBT's evidence. (CBT at 19-20.)
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(10) The Commission notes that the line loss prong of Competitive Test 4
requires that the ILEC applicant must demonstrate that in each
requested telephone exchange area that at least 15 percent of its total
residential access lines have been lost since 2002 (as reflected in the
applicant's annual report filed with the Corruni,ssion in 2003, reflecting
data far 2002). We also note that OCC repeats its arguments, from
05-1305, that the competitive tests should measure the competitors'
market power or the market share. As we stated in our November 28,
2006 Order, it is clear from the record that it would be impossible for
CBT, and equally any ILEC, to identify where the lost residential lines
went and, further, that the ILEC would not have access to other
competitors' confidentfal market share information. The only
circumstance under which the ILEC might identify where the lost
residential line went is when it goes to a competitive local exchange
carrier (CLEC) that either utilizes the ILEC's unbundled network
elements (UNEs) or ports the telephone nwnber associated with the
lost residential access line. Therefore, as the OCC recognizes, the
Commission only required a competitor market share demonstration,
as it relates to CLECs, in Competitive Test 3 of the rules. Accordingly,
the Commission determined that this type of measure would not be
reasonable or practical in exchanges (markets) where competitors
elect different methods of market entry, other than those used by
CLECs. Further, as we discvssed in-05-1305, the percentage of total
residential access lines lost, as used in Competitive Test I and
Competitive Test 4 of the rules, is a different method of measuring the
market power and the level of competition that an ILEC faces in a
given exchange where the main competitors are not CLECs, as in
CBT's case. Last, the Commission fully considered OCC's arguments
concerning the line loss prong in 05-1305 and also raised here in
opposition to CBT's application for BLFS alternative regulation. (Rule
4901:1-4-10(C)(1) and (4), O.A.C.; November 28, 2006 Order at 17-18;
05-1305 Entry on Rehearing at 18-19; 05-1305 Opinion and Order at 33-
35.) We find that OCC has raised no new arguments for the
Cortanission'& consideration. Therefore, OCC's application for
rehearing on the Commission's use of the line loss prong of
Competitive Test 4 is denied.

(11) Next, under allegation of error 17, OCC asserts that the Commission
erred in its determination that the 2002 start date avoids any data
distortion in residential access line losses resulting from causes other
than the presence of competition for BLES or the availability of
reasonable alternatives to BLES. (OCC at 33.) As we discussed
previously in 05-1305, we believe that 2002 recognirzs the substitution
of second residential access lines to DSL and cable modem (for
Internet access) and that this date excludes any data distortions
resulting from causes other than the presence of competition for BLES
or the availability of reasonable alternative to BLES. It is important to
note ihat the UNE-P (unbundled network element-piatform) did not

-4-
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become a potential competitive offering to BLES until the January 22,
2001 decision in lawa Utilities Board v. FCC.2 Next, the Commission
did not incorporate the requisite UNE-P offering until its October 4,
2001 decision in Case No. 96-922-TP-UNC.3 Further, the actual
implementation of UNE-P offerings did not occur until 2002. Last, the
Cornmission fully considered OCC's arguments concerning the 2002
start date in 05-1305 and also raised here in opposition to CBT's
application for BLES altemative regulation. (November 28, 2006
Order at 17-18; 05-1305 Entry on Rehearing at 13-14.) We find that
OCC has raised no new arguments for the Commission's
consideration. Therefore, OCC's application for rehearing on
allegation of error 17 is denied.

(12) Under allegation of error 16, OCC also argues that the Commission
erred in finding that the line loss prong addresses barriers to entzy
and rejects the Conunission's rationale for its finding. (OCC at 33.)
On the other hand,. CBT contends that OCC argues about individual
elements of the competitive test, when the parts of that competitive
test must be considered in total. CBT asserts that it is the line loss test
coupled with the presence of five alternative providers that is
[ntended to denwnstrate the absence of barriers to entry, not line loss
alone. (CBT at 11.)

(13) First, we note that, in establishing the criteria to be incorporated in its
BLES alternative regulation niles (including the line loss prong of
Competitive Test 4), the Commission identified those factors that it
believes are significant for the purpose of complying with the intent of
H.B. 218, while at the same time not making. the thresholds so onerous
that few, if any, ILECs should avail themselves of the BLES alternative
regtilation benefrts contemplated by H.B. 218. Next, the Commission
highlighta the fact that, although the legislature provided general
guidance to the Commission regarding the establishment of
alternative BLES regulation; the aftimate decision-making authority
regarding that implementation was left to the Co ►nmission.
(Additional discussion of "barriers to entry" is provided under that
heading below.) Last, the Commission fully considered flCC's
arguments raised in 05-1305 and also raised here in opposition to
CBT's application for BLES alternative regulation. (November 28,
2006 Order at 12; 05-1305 Entry on Rehearing at 18; 05-1305 Opinion
and Order at 22.) We find that OCC has raised no new arguments for
the Commission's consideration. Therefore, OCC's application for
rehearing on allegation of error 16 is denied.

219 F3d 744 (8a Cir. 2000), cert, grcnted in pari, 531 U.S. 1124 Qan. 22, 2001).

See Case No. 96-922-TP-U[KC, In the Matter of the Review of Ameritech Ohio's Economic Casts for

Interconnection, Unbundled Nelwork Etenente, and Reciprocal Co»tyensatfon firr Transport and Termination of

Locat Telecommunirnlions Traffic, Opinion and Order, dated October -l, 2001.
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Unaffiliated Facilities-Based Alternative Providers

(14) As noted above, OCC claims that the alternative providers prong of
Competitive Test 4 does not incorporate the statutory provisions of
Section 4927.03(A), Revised Code. (OCC at 9.) Based on this premise,
OCC alleges that the Commission's use of the alternative providers
prong in evaluating CBT's application for alternative regulation of its
stand-alone BLES is improper. (OCC at 34.) CBT asserts that OCC is
making the same arguments that it made in 05-1305 and, also here, in
opposition to CBT's application. CBT submits that these arguments
were already considered and rejected by the Commission. (CBT at
14.)

-6-

(15) First, the Commission notes that the alternative providers prong of
Competitive Test 4 requires that the ILEC applicant must demonstrate
the presence of at least five unaffiliated facilities-based alternative
providers serving the residential market. As we noted above, in
establishing the criteria to be incorporated in its BLES alterrtative
regulation rules (including the altemative providers prong of
Competitive Test 4), the Commission identified those factors that it
believes are significant for the purpose of oomplying with the intent of
H.B. 218, while at the same time not making the thresholds so onerous
that few, if any, TLECs should avail themselves of the BLES alternative

.regulation benefits contemplated by H.B. 218. Further, as we
discussed in the 05-1305 Opinion and Order, more customers are
substituting their traditional BLES with competitive services offered
by alternative providers such as wireline CLECs, wireless carriers,
VaII' (Voice over Internet Protocol) and cable telephony providers.
(Id. at 25, citations omitted.) We recognize that, although the products
offered by those alternative providers may not be exactly the same as
the LLEC's BLES offeringsIL, those former ILEC customers viewed them
as substitutes for the EC's BLES. Last, the Commission fully
considered OCC's arguments concerning the alternative providers
prong in 05-1305 and also raised here in opposition to CBT's
application for BLE5 altemative regulation. (Rule 4901:1-4-10(C)(4),
O.A.C.; November 28, 2006 Order at 24-29; 05-1305 Entr y on
Rehearing at 17-19; 05-1305 Opinion and Order at 25.) We find that
OCC has raised no new arguments for the Commission's
consideration. Therefore, OCC's application for rehearing on the
Cornmission`s use of the alternative providers prong of Competitive
Test 4 is dented.

(16) Next, under allegation of error 21, OCC contends that the
Conunission erred in finding that "the presence of several facilities-
based alternate providers is a more significant factor than longevity in
the market for supporting a healthy sustainable market." (OCC at 35.)
We disagree. As we discussed in our November 28, 2006 Order, we
believe that factors like longevity in the competitive market, while
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somewhat noteworthy, do not have a direct bearing on the state of the
competitive market at any given point in time. (Id. at 24.) Rather, the
Commission believes that objective criteria, as in the required
presence of several facilities-based providers, is a more significant
factor in supporting a healthy sustainable market, because the
presence of facilities-based providers demonstrates a greater
commitment, by those alternative providers, to remain in the market
as a competitors. (Id.) . Next,th.eCommission believes that the more
appropriate measure, for consideration of BLES alternative regulation,
is the overall state of the competitive market demonstrated by the
presence of a significant number of competitive providers in the
relevant market and that the ILEC has lost a considerable share of its
access lines, as in CBT's case. Through this type of examination, there
will be better assurance that there is a reasonable level of BLES
alternatives to warrant the granting of BLES alternative regulation,
(Id.) Moreover, if the state of the competitive market were to
significantly change in a negative direction, the Commission notes
that, under the authority granted by Section 4927A3(C), Revised Code,
and by Rule 4901:1-4-12, O.A.C., the Commission may, within five
years, modify any order establishing alternative regulation. (Id.) The
Commission fully. considered the arguments raised by OCC in its
opposition to CBT's application for BLES alternative regulation. We
find that OCC has raised no new arguments for the Commission's
consideration. Therefore, OCC's application for rehearing under
allegation of error 21 is denied.

(17) Under allegation of error 22, OCC also asserts that the Commission
erred in finding that the presence of Time Warner Cable and Current
Communications in an exchange qualifies CBT for BLES alternative
regulation in that exchange, even though Time Wamer Cable and
Current Communications each serve only part of that exchange.
(OCC at 25.) On the other hand, CBT asserts that there is no statutory
requirement that an alternative provider must offer ubiquitous service
before it may be counted for competitive market test purposes. (CBT
at 16.) Further, CBT argues that OCC has invented a requirement that
alternative providers must serve 100 percent of the market, so it can
reject those competitors that do not. Last, CBT asserts that "presence"
does not demand ubiquity, and that CBT is still subject to competition
within an exchange even where the alternative service provider does
not serve 100 percent of that exchange. (Id. at 17.)

(18) In the November 28, 2006 Order, we rejected OCC's narrow
interpretation that the facilities•based alternative provider's service
has to be available in the eniirety of the market area. We also rejected
OCC's requirement for an ILEC to demonstrate that the service
provider's particutar service offering is available in the relevant
market by verifying that its competitor makes the service available to
100 percent of the (ILEC's) customer base. We determined that this
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information is likely confidential and available only to the alternative
provider, not the ILEC. Further, we determined that this information
is not required by either the statute or the Commission's rules. Last,
the Commission fully considered the arguments raised by OCC
concerning Time Warner Cable and Current Communications in its
opposition to CBT's application for BLES alternative regplation
(November 28, 2006 Order at 25-27.) We find that OCC has raised no
new arguments for the Cornmission's consideration. Therefore,
OCC's application for rehearing under allegation of error 22 is denied.

(19). Further, under allegations of error 25 and 26, OCC argues that the
Commission erred in finding that the wireless carriers provide readily
available alternatives to CBT's stand-alone BLES. (OCC at 4, 30.)
OCC opines again that the wireless carriers' services have limitations
and that the rates are not competitive. (OCC at 4.) CBT asserts that
OCC is making the same atguments that it made in 05-1305 and, also
here, in opposition to CBT's application. C'BT submits that these
arguments were already considered and rejected by the Comrnission.
(CBT at 18.)

(20) In the November 28, 2006 Order, we rejected OCC's arguments that
wireless carriers are not acceptable facilltles-based alternative
providers for the provision of BLES alternative services. As we
previously stated, each technology platform, like wireless, has its own
unique characteristics, and service providers using that technology
wiIl utilize those particular characteristics to cnstomize their service
offerings for use as an altemative to BLES. Further, although each
substitute service to BLES will not attract (or meet the needs of) an
entire ILEC customer base, this does not exclude the substitute service
as a reasonable altemative to BLES. The Commission fully considered
OCC's arguments eoncerning the wireless carriers in 05-1305 and also
raised here in opposition to CBT's application for BLES alternative
regu]ation. (November 28, 2006 Order at 27-29; 05-1305 Entry on
Rehearing at 17-19; 05-1305 Opinion and Order at 25.) We find that
OCC has raised no new arguments for the Comrnission's
consideration. Therefore, OCC's application for rehearing under
allegation of errors.25 and 26 is denied.

Stand-alone BLES and Bundles

(21) Next, under allegation of error 5, OCC contends that the Coinudssi.on
erred in finding that bundles of service from alternative providers are
competition or alternatives to stand-alone BLES, and that the
corresponding alternative providers' presence, permits the granting of
alternative regulation for stand-alone BLES. (OCC at 14, 17.) OCC
further opines, through its allegations of error 6-12, that the
Commission erred in its determination that bundles (service
packages) offered by the alternative service providers, as identified in

-8-
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CBT's application, are competition for CBT's stand-alone BLFS
service. (OCC at 14-24.) On the other hand, CBT asserts that OCC
raises all of the sarne issues here that it previously argued in 05-1305.
Next, CBT submits that the Commission determined, in 05-1305, that
the law does not restrict the analysis of competition and reasonably
available alternatives to the competitive products that are exactly like
SLES. (CBT at 15; citations omitted:) Last, CBT asserts that, because
customers nlove from CBT's statid-alone BLES offering to service
packages offered by the alternative service providers, the Commission
drew the reasonable conclusion that the alternative providers'
bundles are competitive to CBT's stand-alone BLES. (Id. at 15-16.)

(22) First, we note that Section 4927.03(A), Revised Code, compels the
examination of whether customers have reasonably available
alternatives to BLES. The law does not restrict, however, the "analysis.
of competition' and "reasonably avaifabie altematives" to
competitive products that are exactly like BLES. Whether a product
substitutes for another product does not turn on whether the product
is exactly the same. As we discussed previously, customers, who
leave an ILEC's BLES offering to subscribe to another alternative
provider's bundied service offering that includes BLES, view those
bundled service offerings as a reasonable alternative service. Also, we
determined that customers who subscr9be to these btmdled service
offerings that include BLES are by definition BLES customers (because
BLES is the foundation of that service package or bundle). (05-1305
Opinion and Order at 25.) Further, although alternative BLES services
may not currently be offered under identical terms and conditions,
Section 4927.03(A)(2)(c), Revised Code, only requires that the
functionally equivalent or substitute services be readily avaitable at
competitive rates, terms, and conditions. As to this requirement, the
Commission determined that, consistent with the criteria set forth in
Rule 4901:1-4-10(C), O.A.C., to the extent that CBT is losing customers
and the requisite number of alternative providers are present, it is
evident that functionally equivalent or substitute services are readily
available. (November 28, 2006 Order at 14.) Last, the Cnmmiccion
fully considered OCC's arguments concerning the services offered by
the unaffiliated facitities-based alternative providers in 05-1305 and
also raised here in opposition to the alternative providers that are
present in the Cincinnati and Hamilton exchanges. (November 28,
2006 Order at 13-14; 05-1305 Opinion and Order at 25.) We find that
OCC has raised no new arguments for the Commission's
consideration. Therefore, OCC's application for rehearing under
allegations of error 5-12 is denied.

(23) The Commission recognizes that there may be customers in the
Cincinnati and Hamilton exchanges who do not want or need to
purchase anything more than BLES or BLES plus limited vertical
features, such as call waiting or caller ID. However, the existence of
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these customers does not cancel out the fact that CBT is facing
competition for BLES in these markets. Further, we note that CBT's
stand-alone BLES offering will continue to be available as an option.
Last, for those customers who are "low-income," their basic local
exchange service needs are already provided under the Lifeline
program, which will not be impacted by the BLES pricing flexibility.
(05-1305, Opinion and Order at 25; Entry on Rehearing at 26. See Rule
4901:1-4-06(B), O.A.C.)

Barriers to Entry

(24) Next, under allegation of error 27, OCC claims that the Commission
erred in finding that Competitive Test 4 shows that there are no
barriers to entry for BLES. (OCC at 36.) On the other hand, CBT
asserts that the Commission has addressed OCC's "barriers to entry"
arguments multiple times now. CBT argues that the Comrnission
determined that market factors that might present difficulties for a
new entrant, yet would not prevent the entrant from providing
competitive service, were not barriers to entry. (CBT at 8.) Also, CBT
asserts that it presented evidence establishing that all of the conditions
set forth in Competitive Test 4 exist in the Cincinnati and Hamilton
exchanges. (Id. at 21.) Last, CBT asserts that, bwause compliance with
any one of the four competitive tests is automatically deemed
compliance with the statutory requirements for granting BLES
alternative regulation, there are no barriers to entry. (Id.)

(25) The Commfssion previously detexnuned that the required presence of
at least five unaffilfated facilities-based alternative providers, in
combination with the requisite ILEC residential access line toss,
adequately establishes that there are no barrfers to entry, thus
satisfying Section 4927.03(A), Revised Code. The Commis.sion finds
that the Competitive Test 4 criteria, of (1) a minimum loss of at least
15 percent of the total residential access lines (as of 2002) and (2) the
presence of a least five unaff•iliated facilities-based altemative
providers, are aignificant indicators that there are no barriers to entry
for competitive providers in that particular market (exchange) and
that a significant number of customers perceive those service offerings
as a reasonably availabie substitute offering that competes with the
ILEC's BLES, (November 28, 2006 Order at 12; 05-1305 Entry on
Rehearing at 18.) The Commission fully considered OCC's arguments
concerning "barriers to entry" in.05•13Q5 and also asserted here in
OCC's opposition to CB'p's application for BLES altemative
regulation. (November 28, 2006 Order at 11-12; 05-1305 Entry on
Rehearing at 17-19; Opinion and Order at 22.) We find that OCC has
raised no new arguments for the Comrnission's consideration_
Therefore, OCC's application for rehearing under allegation of error
27 is denied.
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(26) Also, under allegation of error 28, OCC claims that the Comnussiorf
erred in finding that CBT, in meeting Competitive Test 4, had
demonstrated that there are no barriers to entry for BLES in the
Cincinnati and Hamilton exchanges. (OCC at 36.) We find that
OCC's argument is the same as the preoeding argument above. We
reject this argument for the reasons discussed immediately above.
The Commission fully considered OCC's arguments asserted in its
opposition to CBT's application for BLES alternative regulation.
(November 28, 2006 Order at 11-12.) We find that OCC has raised no
new arguments for the Commission's corisideration. Therefore,
OCC's application for rehearing under allegation of error 28 is denied.

Public Interest

(27) Next, under allegation of error 31, OCC asserts that the Commission
erred in granting alternative regulation to CBT's stand-alone 8L1±S,
contrary to the public interest_ (OCC at 37.) In 05-1305, the consumer
groups, which induded OCC, proposed that the Cornmission require
ILECs that seek BLES alternative regulation to make additional
commitments, such as ubiquitous deployrnent of advanced services
throughout all of the ILEC's central offices, rather than the
comnvtments required under the Elective Alternative Regulatnry Plan
(EARP) rnile? OCC argues, again, that the lack of additional ILEC
commitments is not in the public interest. (05-1305 Opinion and
Order at 11; OCC at 38.) CBT rejects OCC's argument that ILECs
should be forced to make additional social commitments as part of
alternative regulation for BLES. (CDT at 21.) CBT asserts that this
issue was thoroughly reviewed in 05-1305 and properly rejected by
the Commission. Next, CBT further asserts that the conunitments
desired by OCC would ptace the LLECs at a competitive disadvantage,
because their competitors are not required to make the same
eomtnitments. (Id.) Moreover, CUT asserts that one of the
prerequisites for altemative regulation of BLES is that the ILEC be in
compliance with all EARP commitments. CBT notes that BLES
alternative regulation does not reduce the cornaritrnents required by
EARP. In addition, CBT asserts that the BLES alternative regulation
rules require that Lifeline rates be frozen, even if regular BLES rates
are increased. (Id. at 21-22.) Last, CBT subrnits that, in 05-1305, the
Convnission concluded that, if an ILEC satisfied the requirements of
one of the competitive market tests, then altemative regulation of that
ILEC's BLES would be in the public interest. (Id. at 22.)

(28) As we discussed previously in 05-1305, in order to establish
alternative regulatory requirements for BLES and other Tier 1
services, the Commission must, under the law, not only find that the
services are subject to competition or have reasonably available

¢ See Rule 4801:1-4-04(B)(1), O.A.C.
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alternatives, but we must also find that the alternative regulatory
requirements are in the public interest. To guide us in determining
whether atteniative regulatory treatments are in the public int+erest,
we took to the policy of the state, as set forth in Section 4927.02(A),
Revised Code, to ensure the availability of adequate BLES to citizens
throughout the state. The goal of ensuring that the largest number of
residents possible has access to high quality telephone service
regardless of income or geographic location remains an important
policy objective of Ohio. The Commission continues to believe that, at
least for the near future, BLES, including basic caller ID, is an essential
service for many Ohioans. On the other hand, we are fully aware that
ILECs are facing increasing competition from alternative service
providers that are not regalated by the Commission and, as AT&T
Ohio noted in the 05-1305 proceeding, niany of the ILECs have been
charging the same rates for BLES since the early 1980s. Therefore, in
developing the rules for BLES alternative regulation, we sought to
strike a balance between the important public policy of erssiaing the
availability of stand-alone BLES at just and reasonable rates, while at
the same time recognizing the continuing emergence of a competitive
environment through flexible regulatory treatment of ILEC services,
where appropzlate. In reaching our conclusion, we considered the
regulatory treatment of competing alternative providers, including
wireline CLECs, wireless carriers, VoIP, and cable telephone
providers. After serious consideration of the issues raised by the
parties, including OCC, we determined that if an ILEC satisfies one of
the four adopted competitive market tests in an exchange, the ILEC
wili be permitted upward pricing flexibilfty for BLES and other Tier I
services. (05-1305 Opinion and Order at 40.)

(29) With respect to OCC's arguments concer'ning additional ILEC
commitments under BLES alternative regulation, we previously
determined that enhanced or additional ILEC commitnients would
not be appropriate in a competitive environment. We believe that in a
competitive environment an ILEC should have the appropriate
incentives to deploy additional advanced servioes and provide other
public benefits to consumers. (05-1305 Entry on Rehearing at 2; 05-
1305 Opinion and Order at 11.)

(30) As we determined in our November 28, 2006 Order, after a thorough
review of the record in this proceeding, we found that CBT had met
its burden of proving, in accordance with Sectfon 4927.03(A), Revised
Code, that granting CBT's appli.cation for BLES and other Tier 1
service flexibility in the Cincinnati and Hamilton exchanges is in the
public interest; that CBT's BLES is subject to competition and that
CBT's customers have reasonably available alternatives; and that there
are no barriers to entry with respect to BLES in those exchanges. (Td,
at 30.) We find that OCC has raised no new arguments for the
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Commission's consideration. Therefore, OCC's application for
rehearing under allegation of error 31 is denied.

November 28, 2006 Obinion and Order

(31) In its eighth general assignment of error, and specific allegation of
error 32, OCC contends that the Commission's November 28, 2006
Order violates Section 4903.09, Revised Code. OCC asserts that the
Comrnission failed to adequately explain the reasons for its decision.
OCC argues that the Commission's approval of CBT's application for
BLES alternative regulation depends on the "lawtulness" of the rules
adopted in 05-1305, which OCC cha.Ilenged both in 05-1305 and here.
OCC references MCI Telecommunications Corp. v. Pu& ilttl. Comm.
(MCI)5 in support of its position that the Commission erred by
incorporating the record from 05-1305 into this case, instead of setting
forth in detail the facts from 05-1305 that supported the Commissiori s
actions in this case. (OCC at 39-41.) CBT rejects OCC's position. CBT
asserts, first, that OCC selectively quoted from MCI to support it9
position. CBT submits that the actual holding in MCI states: "In order
to meet the requirements of R.C. 4903.09, therefore, the PUCO order
must show, in sufficient detail, the facts in the record upon which the
order is based, and the reasoning fo3lowed by the PUCO in reaching
its conclusion." (MCI, 32 Ohio St. 3d 306,312; CBT at 23.) CBT further
notes that the MCI court determined that the Commission's order
satisfied the requirements of Section 4903.09, Revised Code, for a
reasoned decision based on a factual record. (CBT at 23-24.) Fltreher,
CBT asserts that the Ohio Supreme Court has since repeated that strict
compliance with the terms of the statute is not required .6 CBT also
asserts that the Commission s order only needs to set forth sufficient
factual detail to permit the court to deterntine the basis of its
reasoning.7 (CBT at 24.) CBT argues that there is no doubt how the
BI.HS rules were developed or, why the Commission approved the
application in this case. Last, .CBT asserts that the Ohio Supreme
Court has expressly approved incorporation of the record from one
case to another as meeting the requirements of Sectton 4903.09,
Revised Code. (MCI, 32 Ohio St. 3d 311-312; CBT at 24.)

(32) We note that Section 4903.09, Revised Code, provides: "In all
contested cases ... the commission shall file, with the record of such
cases, findings of fact and written opinions setting forth the reasons
prompting the decisions arrived at, based upon said findings of fact."
The Ohio Supreme Court has observed that the purpose of this statute
is to inform the interested parties as to the reasons for the
Commission's actions and to provide the court with an adequate

5 See MCI Telecommunications Corp. v. Pub. Utit. Comm., 32 Ohio St. 3d 306 (1987).
6 See Tongren v. Pub. Utit. Comm., 85 Ohio St. 3d 87,1999-Ohio.206.
7 See Alhret Communicntion; 5em. Tru. v. Pub. tftil. Comm., 70 Ohio St. 3d 2oZ. 209 (1994).
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I

record so that it may determine whether the Con•tmission's deeision is
lawful and reasonable.s We believe that, in 05-1305, the Opinion and
Order and Entry on Rehearing fully described the bases for adopting
the rules for BLES alternative regulation. As noted by CBT, the Ohio
Supreme Court has approved incorporation of the record from one
case into another. Also, as we noted in our November 28, 2006 Order,
the majority of OCC's arguments were a repetition of the argtunents
that it made in 05-1305, thus, it was reasonable to incorporate that
record into this proceeding. Further, we believe that our
November 28, 2006 Order fully addressed the Commission's analysis
of the facks, under the applicable competitive test, in reaching the
conclusion to approve CBT's ap plication for BLES alternative
regulation in the Cincinnati and Hamiiton exchanges. Therefore,
OCC's application for rehearing under allegation of error 32 is denied.

(33) Finally, the Conunis•sion notes that any remaining assignments or
atlegatfons of error not specifically addressed in this Entry on
Rehearing, including any new arguments specific to rules that would
have been more appropriate to raise in the rulemaking proceeding
rather than in CBT's application proceeding, are denied.

ORDER:

It is, therefore,

ORDERED, That OCC's application for rehearing is denied, as set forth above. It is,
further,

ORDERED, That, consistent with our November 28, 2006 Order, the record from
Case No. 05-1305••TP-0RD should be considered as part of the record in this case,
including but not limited to all of the Commission's orders as well as the evidence
submitted by the parties in that case.

s See ,bligdrn-Ostrartder v. Pub. Utr1. Cumm..1.02 Ohio St. 3d 451 at I 17, 2004Ohio•3924.
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ORDERED, That a copy of this Entry on Rehearing be served upon all parties and
interested persons of record.

[M5

Ronda fiart f'

! ..^
alerie A. L e Donald L.

JK.S:ct

Entered in the Tournal

.. dAH 3120

Renee I. Jenkins
Secre tary
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BEFORE

THE I'UBLIC UTILITIES COI4IMISSION OF OHIO

In the Matter of the Application of
Cincinnati Bell Telephone Company LLC
for Approval of an Alternative Form of
Regulation of Basic Local Exchange Service
and Other Tier I Services Pursuant to
Chapter 4901:1-4, Ohio Administrative
Code.

Case No. 06-1002-TP-BLS

OPINION AND ORDER

The Commission, coming now to consider the submitted application and other
evidence and arguments presented in these proceedings, hereby issues its opinion and
order.

1. HISTORY OF THE PROCEEDINGS

On August 7, 2006, Cincinnati Bell Telephone Company LLC (CBT) filed an
application for approval of an alternative form of regulation of basic local exchange
service (BLES) and other Tier 1 services in its Cincinnati and Hamilton exchanges, in
accordance with Chapter 4901:1-4, Ohio Administrative Code (O.A.C).

By attorney examiner entry fssuerl September 29, 2006, the office of the Ohio
Consumers' Counsel (OCC) was granted intervention in this proceeding. OCC filed its
objections to CBT's application on September 21, 2006, in accordance with Rule 4901:1-4-
09, O.A.C. Also under the September 29, 2006 attorney exantiner entry, CBT filed its
response to OCC's opposition on October 6, 2006. OCC filed its reply to CBT's response
on October 13, 2006.

II. APPLICABLE LAW .

On August 5, 2005, Governor Bob Taft signed into law House Bill 218 (H.B. 218).
This bill, which took effect November 4, 2005, amends various provisions of the Ohio
Revised Code for the purpose of revising state telecommunications policy, including
Sections 4905.04, 4927.02, 4927.03, and 4927.04, Revised Code.

Section 4927.03, Revised Code

Section 4927.03, Revised Code, now authorizes the Commission to allow for
alternative regulation of basic local exchange service (BLES) offered by incumbent local
exchange companies (ILECs) in those telephone exchanges where the Comnvssion
determines that alternative regulation is in the public interest and certain conditions are
met. This statute provides, in pertinent part, as follows:

(A)(1) The public utilities commission, upon its own initiative or the
application of a telephone company . .. may, by order . . . establish

'A'h1-I 1.s to r...•xK:9.'y ChrL 4:h7 _Lmxr0,c Fppdaring ey^e an
_

Cloctuaen^ flctl' l ,•.., . ^ . ,'•: •?
Iamaineo-sta

nac® proaesa4d -- ^/ d^^ ®o©os8



06-1002-TP-BLS -2-

alternative regulatory requirements to apply to such public
telecommunications service ... provided the commission finds that
any such measure is in the public interest and either of the following
conditions exists:

(a) The telephone company or companies are subject to
competition with respect to such public telecommunications
service;

(b) The customers of such public telecommunications service have
reasonably available alternatives.

(A)(2) ln determining whether the conditions in division (A)(1)(a) or (b) of
this section exist, factors the commission shall consider include, but
are not limited to:

(a) The number and size of alternative providers of services;

(b) The extent to which services are available from alternative
providers in the relevant market;

(c) The ability of alternative providers to make
equivalent or substitute services readily
competitive rates, terms, and conditions;

functionally
available at

(d) Other indicators of market power, which may include market
share, growth in market share, ease of entry, and the affiliation
of providers of services.

(A)(3) To ... establish alternative regulatory requirements under division
(A)(1) of this section with respect to basic local exchange service, the
commission additionally shall find that there are no barriers to entry.

(D) The public utilities commission shall adopt such rules as it finds
necessary to carry out this section.

Adoption of Rules for Alternative Regulation of Basic Local Exchanpe Service

On March 7 and May 3, 2006, the Commission, under Case No. 05-1305-TP-ORD, In
the Matter of the Implementation of H.B. 218 Concerning Alternative Regulation of Basic Loca!
Exchange Service of Incumbent Local Exchange Telephone Companies (05-1305), established
rules for the alternative regulation of basic local telephone service. These rules were
subjected to the legislative rule review process and became effective on August 7, 2006.
Consistent with these rules, ILECs with an approved elective altemative regulation plan
may apply for pricing flexibility of basic local telephone service and basic Caller ID
service. Under Rule 4901:1-4-09(G), O.A.C., an ILEC's application for basic local exchange
service alternative regulation will become effective on the one hundred twenty-first day
after the filing of the application unless the application is suspended by the Commission.
Applications for alternative regulation of basic local exchange service will be approved
provided that the applicant satisfies one of the competitive tests identified in Rule 4901:1-
4-10, O.A.C.
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Rule 4901:1-4-01: Definitions

Definitions for the terms used in Chapter 4901:1-4, O.A.C., (alternative regulation of
teleconununications services) are provided by Rule 4901:1-4-01, O.A.C. Four of the more
innportant definitions for this proceeding are "alternative provider," "basic local exchange
service," "facilities-based alternative provider," and "Tier one" services. Under Rule
4901:1-4-01(B), O.A.C., "aiternative provider" means a provider of competing service(s) to
the basic local exchange service offering(s), regardless of the technology and facilities used
in the delivery of the services (wireline, wireless, cable, broadband, etc.). The remaining
pertinent definitions are:

(C) "Basic local exchange service (BLES)" means end user access to and
usage of telephone company-provided services that enable a
customer, over the primary line serving the customer's premises, to
originate or receive voice communications within a local service area,
and that consist of the following:

Local dial tone service.

Touch tone dialing service.

Access to and usage of 9-1-1 services, where such services are
available.

Access to operator services and directory assistance.

Provision of a telephone directory and listing in that directory.

Per call, caller identification blocking services.

Access to telecommunications relay service.

Access to toll presubscription,interexchange or toll providers
or both, and networks of other telephone companies.

BLES also means carrier access to and usage of telephone company-
provided facilities that enable end user customers originating or
receiving voice grade, data or image communications, over a local
exchange telephone company network operated within a local service
area, to access interexchatige or other networks.

(G) "Facilities-based alternative provider" means a provider of competing
service(s) to the basic local exchange service offering(s) using facilities
that it owns, operates, manages or controls to provide such services,
regardless of the technology and facilities used in the delivery of the
services (wireline, wireless, cable, broadband, etc.).
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(N) "Tier one" services include BLFSl as defined in section 4927.01 of the
Revised Code, as well as those services that are not essential but
nevertheless retain such a high level of public interest that these
services still re uire regulatory oversight, as set forth in paragraphs
(A)(1)(a) and (A^(1)(b) of rule 4901:1-6-20 of the Administrative Code.

Rule 4901:1-4-10: Com petitive Market Tests.

Rule 4901:1-4-10(A), O.A.C., provides that in order to qualify for pricing flexibility
for BLES and other tier one services, an ILEC has the burden to demonstrate that, as of the
date of the application, the ILEC meets at least one of the competitive tests set forth in
paragraph (C), of this rule, in each of the requested telephone exchange area(s). Paragraph
(C) states, in pertinent part, as follows:

(C) If the applicant can demonstrate that at least one of the following
competitive market tests is satisfied in a telephone exchange area, the
applicant will be deemed to have met the statutor y criteria found in
division (A) of section 4927.03 of the Revised Code for BLES and other
tier one services in that telephone exchange area. These competitive
market tests do not preclude an ILEC from proposing to demonstrate
the statutory criteria are satisfied through an alternative competitive
market test.

(4) An applicant must demonstrate that in each requested
telephone exchange area that at least fifteen per cent of total
residential access lines have been lost since 2002 as reflected in
the applicant's annual report filed with the commission in 2003,
reflecting data for 2002; and the presence of at least five
unaffiliated facilities-based alternative providers serving the
residential market,

(p) For purposes of demonstrating that a competitive market test is
satisfied under this rule, the applicant may, in a competitive market
test, count as a CLEC or an altemative provider, any affiliate of an
ILEC other than the applicant, serving the residential market in the
requested telephone exchange areas.

III. SUMMARY OF CBT'S APPLICATION

Rule 49D1:1-4-08(A), O.A.C., provides that any ILEC with an approved EARP
(elective alternative regulation plan) may request alternative regulation of BLES and other
Tier 1 services. CBT's existing alternative regulation plan was approved under Case No.

1 The Commission notes that the defin9tion for "basic local exchange service" (BLES) adopted under Rule
4901:1-4-01(C), O.A.C., is consistent with the statutory definition provided under Section 4927.01(A),
Revised Code.
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04-720-TP-ALT, In the Matter of the Application of Cincinnati Bell for Approval of an Alternative
Form of Regulation Pursuant to Chapter 4901:1-4, Ohio Administrative Code. As noted in
Section I above, CBT filed its application on August 7, 2006, for approval of an alternative
form of regulation of BLES and other Tier 1 services, in accordance with Chapter 4901:1-4,
O.A.C.

The filing requirements for an II.EC's alternative regulation application are
addressed under Rule 4901:1-4-09, O.A.C. Under paragraph (B) of this rule, an ILEC is to
provide five specific exhibits in support of its application, including a copy of the
proposed legal notice notifying the public of the filing of its application and stating that
objections can be filed with the Commission in accordance with paragraph (F) of this rule.
CBT submitted a copy of its proposed legal notice as Exhibit 5 to its application.
(Application, Ex. 5.) CBT represents that it published legal notice in each of the counties
corresponding to the two exchanges covered under its application

In accordance with Rule 4901:1-4-09(B)(1), O.A.C., CBT states that it fully complies
with the elective alternative regulation commitments for advanced services and lifeline
assistance as required by Rule 4901:1-4-06(A) and (B), O.A.C. (Application, Ex. 1.) Next,
as required by I2ule 4901:1-4-09(B)(2), O.A.C., CBT identifies its Cincinnati and Hamilton
exchanges in its Ohio service territory for which it asserts that it satisfies at least one of the
competitive tests identified in Rule 4901:1-4-10, O.A,C. CBT relies on the competitive test
set forth in Rule 4901:1-4-10(C)(4), O.A.C (Test 4), as the competitive test that it applies in
those two exchanges. (Application, Ex. 2.) In accordance with Rule 4901:1-4-09(B)(3),
O.A.C., CBT provides supporting information and detailed analysis to demonstrate
compliance with competitive market Test 4. (Application, Ex. 3.) Next, as required by
Rule 4901:1-4-09(B)(4), O.A.C., CBT filed proposed tariff amendments for the purpose of
identifying those exchanges included as part of its application. CBT also filed a
replacement proposed tariff on September 29, 2006, in response to discussions with
Commission staff. While the tariff amendments denote that the identified exchanges
would be subject to pricing flexibility, the tariff amendments do not reflect the company
has actually exercised this pricing flexibility at this time. (Application, Ex. 4.)

CBT represents that, in collecting information on alternative provider activity in its
exchanges, it first reviewed and documented publicly available data, such as websites,
carrier tariff filings, information on wireless licenses, and Conunission certification cases
and interconnection agreement filings (Application, Ex. 3). To review the information
available from publicly available sources, CBT states that it reviewed internal data from
billing and E9-1-1 records, white pages listings, and ported telephone number information.
(Id.) Specific to Test 4, CBT explains that it examined its own line loss since 2002, relying
on the annual report information for that year and the data that was contained in CBT's
annual report filed with the Commisslon in 2006. (Id., Ex. 3, at 2.)

Test 4 requires that an applicant demonstrate that in each requested telephone
exchange area that at least fifteen percent of the total residential access lines have been lost
since 2002 as reflected in the applicant's annual report filed with the Commission in 2003,
reflecting data for 2002; and demonstrating the presence of at least five unaffiliated
facilities-based alternative providers serving the residential market. (Rule 4901:1-4-
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10(C)(4), O.A.C.) CBT represents that the following two exchanges satisfy the criteria of
Test 4: Cincinnati and Hamilton. (Application, Ex. 3, at 2,13.)

Based on a review of CBT's application, the Conunission finds that this application
satisfies the filing requirements of Rule 4901:1-4-09, O.A.C.

IV. POSITIONS OF THE PARTIES AND THE COMMISSION'S DETERMINATION
REGARDING CBT'S APPLICATION FOR BLES ALTERNA'11VE REGULATION

A. General Discussion

OCC's Position

On September 21, 2006, OCC filed its Opposition to CBT's application. In its
opposition, OCC argues that the Conunission, in adopting the BLES alternative regulation
rules, has fallen short of requirements outlined in Section 4927.03, Revised Code. In
support of its position, OCC maintains that the Commission has misinterpreted the "no
barriers to entry" provision added to Section 4927.03(A), Revised Code, by H.B. 218.
(Opposition at 9-10.) OCC also contends that competitive Test 4 does not meet either of
the statutory requirements. For instance, OCC submits that neither prong of competitive
Test 4, as adopted by the Commission, addresses market power and neither the residential
access line loss test nor the unaffiliated. facilities-based alternative providers test effectively
measures the lack of barriers to entry. (Opposition at 13.)

OCC contends that, as a result of the Commission's BLES alternative regulation
ruies and the inherent flaws contained within such rules, there will be CBT customers who
will experience BLES increases while not having alternatives to CBT's BLES. (Opposition
at 5.) OCC contends that, even if the Commission's competitive tests are treated as valid,
CBT fails to meet those tests. (Opposition at 26.) OCC argues that CBT's failure to meet
Test 4, together with all the other issues that OCC raised concerning this application,
means that granting CBT's application cannot be in the public interest. Based on these
arguments, OCC contends that CBT's application fails the public interest test also required
by Section 4927.03(A), Revised Code. Last, OCC notes that Rule 4901:1-4-10(C)(4), O.A.C.,
requires that an applicant for BLES alternative regulation show both line loss and the
presence of five alternative providers, and a failure of either requirement is a failure td
meet the test. OCC contends that it has demonstrated, keeping the statutory requirements
in mind, that the information provided by CBT is insufficient to meet the statute or rule.
(Id.) OCC's various arguments in support of its position will be discussed in more detail in
the following sections.

CBT's Position

CBT asserts that OCC is making the same policy and legal arguments in this case
that OCC made in 05-1305, despite the Commission's rejection of them in 05-1305.
(Response at 2.) CBT notes that both Dr. Roycroft and Mr. Williams submitted lengthy
affidavits in 05-1305 in support of OCC's position, as they have in the present case. CBT
argues that OCC's opposition rests primarily on its claims that the rules established under
05-1305 do not satisfy the statutory requirements. CBT asserts that this proceeding is not
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an opportunity for OCC to reargue the substance of the BLES alternative regulation rules.
Rather, the purpose of this proceeding is to determine whether CBT has met the
requirements under the established rules in the Cincinnati and Hamilton exchanges, for
which it has made application. (Response at 2-3.) CBT further asserts that OCC had a full
and fair opportunity to voice its legal and policy views in 05-1305, in which OCC fully
participated. CBT argues that nothing new can be raised in this proceeding as a collateral
attack on the rules. CBT asserts that OCC has had the opportunity to say what the rules
ought to be, and the Commission addressed those issues in 05-1305. CBT opines that OCC
cannot now invent rules to its lrik,ing and then criticize CBT for not complying with those
non-existent rules. (Response at 3.)

Next, CBT asserts that the Commission considered all of the required factors in
Section 4927.03(A), Revised Code, when it established the BLES alternative regulation
rules in 05-1305. In that case, the Commission determined that compliance with one of the
four competitive tests would be a sufficient showing that the conditions in Section
4927.03(A)(1)(a) or (b), Revised Code, existed. CBT contends that it is unnecessary to
repeat that same exercise in individual alternative regulation cases. (Response at 4.)

With respect to rulemaking, CBT asserts that the Commission met the statutory
requirement in Section 4927.03(A)(2), Revised Code, that it consider various factors in
establishing the alternative regulatory rules, by the Commission's soliciting and receiving
comments from interested parties, including OCC, in 05-1305. (Response at 5.) As to
OCC's contention that the Commission must reconsider each of the statutory criteria in
ruling on a specific BLES alternative regulation application, CBT asserts that this would
Ignore the substantial work done in 05-1305 to develop the four competitive market tests,
in which all of the statutory factors were considered. CBT further asserts that the four
competitive market tests provide objective criteria by which to judge BLES alternative
regulation applications so that the Commission does not have to revisit aIl of the statutory
criteria that it has already considered. (Id.) CBT submits that the question for the
Commission to answer in an individual ILEC's case is whether the application satisfies one
of the competitive tests. Further, CBT submits that only if an ILEC presents a customized
competitive test, must the ILEC show that the proposed test satisfies the statutory criteria.
(Response at 6.)

With respect to Test 4, CBT asserts that Test 4 was adopted to address various
concerns raised by commenting parties regarding technology advancements and their
impact on the competitiveness of the local telecommunications service market that was not
reflected in the Commission staff's original three proposed predefined tests. (Response at
6; 05-1305, Entry on Rehearing at 13, 124.) CBT further asserts that Test 4 captures the
changing market characteristics identified by data and affidavits submitted by various
parties of record in 05-1305. (Id.)

Commission Conclusion

The Commission does recognize that OCC is making the very same arguments to
challenge CBT's application in this case as OCC made in challenging the rules approved in
05-1305. While we will address some of the issues raised as to competitive market Test 4
in the following sections, we believe that the Commission s orders in 05-1305 fulIy address
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the OCC's arguments raised on both proceedings and there is no reason for the
Commission to fully repeat the same analyses and conclusions set forth in those orders.
Likewise, there is no reason to discuss and reevaluate the evidence submitted in the record
in 05-1305 for the purpose of addressing OCC's same arguments. Accordingly, the
Comnussion hereby incorporates into the record in this case the entire record from Case
No. 05-1305, including but not limited to all of the Comxnission s orders as well as the
evidence submitted by the parties in that case. The record from that case should be
considered as part of the record in this case and that record supports the Commission's
orders in 05-1305 and the resulting rules adopted in Chapter 4901:1-4, O.A.C.

B. Competitive Market Test 4

OCC contends that, for the reasons discussed below, the competitive market test
adopted by the Conunission in Rule 4901:1-4-10(C)(4), O.A.C., does not meet the statutory
provisions of Section 4927.03(A), Revised Code. CBT asserts that the documentation
submitted in support of its application meets all of the requirements of Test 4. CBT further
asserts that because its application is fully compliant with competitive Test 4, each and
every element of the statute has been satisfied and its application should be approved.
(Response at 14.)
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1. Barriers to Entry

OCC's Position

OCC asserts that, in addition to the two requirements under Section 4927.03(A)(1),
Revised Code, the Commission is required by Section 4927.03(A)(3), Revised Code, to also
find that there are "no barriers to entry" before it can approve an ILEC's application for
BLES alternative regulatory treatment. (Opposition at 13, n. 40.) OCC further asserts that
the statutory context of Section 4927.03(A)(3), Revised Code, requires the Commission to
find that there are no barriers to entry for providers of BLES. (Id.; Section 1.47, Revised
Code.) OCC opines that under Test 4, as written, the alternative providers need not
explicitly be providing BLES. (Opposition at 13.) OCC argues that neither the line loss
test nor the alternative providers test effectively measures the lack of barriers to entry.
OCC contends that this is particularly true if the analysis focuses on barriers to entry for
the provision of BLES. (Id.; Roycroft Affidavit, 9[11.)

With respect to the Commission's rationale in adopting Rule 4901:1-4-10(C)(4),
O.A.C., OCC asserts that the Cornrn;osion has interpreted "no barriers to entry" to mean
"no barriers to entry sufficient to prevent market entry." (Opposition at 10.) OCC also
asserts that the Commission interprets an entry barrier as a condition that precludes entry
into the market. OCC contends that this interpretation of entry barriers is too restrictive
and is not supported by the economic literature. (Opposition at 14; Roycroft Affidavit,
137.) OCC further contends that the Commission's interpretation of entry barriers is not
consistent with the statute. OCC asserts that the statute recognizes that the issue of entry
barriers for BLES is to be considered in addition to the existence of competition. OCC
further asserts that this recognition also correctly suggests that entry barriers may be
present where there is some evidence of competitive entry. (Id.)

Next, OCC asserts that the Commission's rationale in 05-1305 treats the "no barriers
to entry" test under this statute as mere surplusage or irrelevant. (Opposition at 10.) OCC
argues that if there were barriers to entry sufficient to prevent market entry for BLES, then
BLES could not be subject to competition or have reasonably available alternatives for
customers, which is as the General Assembly intended, and the statute requires.
(Opposition at 10.) In support of this argument, OCC dtes to Section 1.47, Revised Code,
and East Ohio Gas Co. v. Public Utilities Comm'n of Ohio, 39 Ohio St. 3d 295 (1988), for the
propositions that "the General Assembly is presumed to want all parts of a statute to be
operative" and "surplusage is not to be found lightly." (Id., n. 27; Section 1.47(B), Revised
Code.)
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OCC further asserts that the Consumer Group's market test provision on barriers to
entry2 (which was rejected by the Commission in 05-1305) is far more consistent with the
policy of the State of Ohio to "Rely on market forces where they are present and capable of
supporting a healthy and sustainable, competitive telecommunications market, to
maintain just and reasonable rates,"3 than are the Commission's competitive market tests,
including Test 4, which do notrequire a showing of no barriers to entry. (Opposition at
10-11.) OCC contends that neither prong of Test 4 addresses market power. (Opposition
at 13; Roycroft Affidavit,111.)

OCC contends that Test 4 fails to include any criteria that are consistent with the
statutory requirement that the Commission make findings regarding the absence of
barriers to entry for BLES. (Opposition at 14, Roycroft Affidavit, 1[41.) OCC further
contends that if the Comrnission were to follow the statute, in conjunction with Test 4, the
Corrunission would find that CBT has not m.et its burden under the statute. (Opposition at
13, n. 41.)

Last, OCC contends that the documentation submitted by CBT in support of its
application does not meet the requirements of Section 4927.03(A), Revised Code. OCC
further contends that none of CBT's documentation addresses the fundamental issues
under the Commission's Test 4: wheth.er barriers to entry for BLES exist in CBT's territory
and whether CBT's candidate alternative providers are providing competing services to
CBT's BLES. (Opposition 16-17, Roycroft Affidavit, 117.)

CBT's Position

As to OCC's arguments that CBT is required to prove (1) that there are no barriers
to entxy in the Cinannati and Hamilton exchanges, and (2) that CBT's BLES is subject to
competition (or) that CBT's BLES customers have reasonably available alternatives to
BLES, CBT argues that OCC completely ignores the rules established in 05-1305. (Response
at 4.) CBT asserts that the rules established objective tests that, if satisfied, would
demonstrate compliance with the underlying statutory provisions. In other words, the
four tests established under Rule 4901:1-4-10(C), O.A.C., were designed in a rnanner that
an ILEC demonstrating compliance with one of the tests would be deemed to have
established compliance with the provisions of Section 4927.03(A), Revised Code. (Id.)

2

3

The Comsumer Group's proposed competitive market test in 05-1305 stated:

The applicant must demonstrate that there are no barriers to entry associated with the provision
of BLES. The applicant must provide evidence of the absence of factors which would inhibit
timely, significant, and sustainable market entry. The applicant must present evidence,
including market share evidence that market entry in each exchange is resulting in the provision
of BLES throughout the exchange, outside of packages or bundles, by unaffiliated CLECs, and
facilities-based CLECs.

OCC asserts that its definition of CLEC was broad enough to include any firm providing BLES,
regardless of technology. (Roycroft Affidavit, 1110.)
Section 4927.02, Revised Code, addresses the State telecornmunications policy. OCC's quote noted above
references part of the text in division (A)(2) of this statute.
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CBT rejects OCC's arguments concerning the General Assembly's intent regarding
"no barriers to entry" prior to approval of altemative regulation for BLES. (Response at
11.) CBT notes that the Commission previously rejected OCC's position that any condition
that makes entry more difficult constitutes a barrier to entry. (Id., 05-1305, Opinion and
Order at 19-22.) CBT contends that the factors identified by Dr. Roycroft are inherent in
almost any market, so the General Assembly could not have meant for them to be
impediments to alternative regulation of BLES because that would make alternative
regulation of BLES impossible to achieve. (Response at 11.) CBT asserts that in attempting
to discern the intentions of the General Assembly, a strong presumption exists against any
construction which produces unreasonable or absurd consequences.4 (Response at 11-12.)

CBT argues that OCC's interpretation of "no barriers to entry" would preclude the
Commission from ever making that finding, thereby making implementation of the statute
impossible, with the consequence that the statute was a nullity from the time that it was
passed. (Response at 12.) CBT further asserts that the challenges which face a new entrant
are not the same as barriers that prevent a carrier from being able to compete in a market.
CBT submits that the Commission expressly determined that the competitive tests were
designed to establish that there are no barriers to entry. (Id., 05-1305, Opinion and Order
at 22.) CBT argues that OCC made the same arguments on rehearing, and that those
arguments were rejected by the Commission. (Id., 05-1305, Entry on Rehearing at 17-18,
130.) CBT contends that OCC's interpretation of H.B. 218 would "create an
insurmountable burden of proof for an ILEC to satisfy." (Response at 13; 05-1305, Entry
on Rehearing at 18.) CBT asserts that if an ILEC can demonstrate that it has lost a "real"
percentage of its residential customer base and that there are competitlve alternatives to
BLES for residential customers, the Commission was satisfied that barriers to entry are not
restricting the ability of competitors to compete. (Id., 05-1305, Entry on Rehearing at 19.)
CBT submits that it is self-evident from Test 4 that there are no barriers to entry; otherwise
those providers would not be in business. Last, CBT submits there is no requirement that
the Commission investigate the market further, once Test 4 has been satisfied.

Commission Conclusion

We agree with CBT that OCC devotes the majority of its Opposition to reiterating
their previous arguments raised in 05-1305. OCC contends that, consistent with Section
4927.03(A)(3), Revised Code, the presence of competition does not eliminate the
Commission's consideration of the issues of barriers to entry. With respect to this
argument, the Commission finds that OCC has failed to raise any new arguments from
those previously considered and re}'ected in 05-1305, and, therefore, OCC's arguments
relative to this issue should be denied.

As discussed above, OCC asserts that, rather than focusing on the presence or
absence of competitors, a barriers-to-entry analysis should include afl aspects of entry,
tncluding technical, economic, and geographic factors. In rejecting OCC's arguments
pertaining to this issue, the Commission believes that its BLES alternative regulation rules
Incorporate the elements of the barriers-to-entry analysis in accordance with Section
4927.03(A)(3), Revised Code. As the Commission previously noted,

4 State ex. rel. Belknap v. LAOelle,18 Ohio St. 3d 180,181-182 (1985); Section 1.47(C), Revised Code.
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[Alll companies are confronted with at least some conditions that make entry
difficult. Therefore, the primary issue becomes an analysis of whether these
difficulties can be overcome by some competitors or whether market
conditions involve true barriers to entry that prevent or significantly impede
entry beyond those risks and costs normally associated with market entry. If
H.B. 218 stands for the proposition that all conditions that make entry
difficult have to be eliminated for all potential competitors, such an
interpretation will create an insurmountable burden of proof for an ILEC to
satisfy.

(05-1305, Entry on Rehearing at 18.)

In establishing the criteria to be incorporated in its BLES alternative regulation
rules, the Conunission identified those factors that it believes are significant for the
purpose of complying with the intent of H.B. 218, while at the same time not making the
thresholds so onerous that few, if any, ILECs should avail themselves of the BLES
alternative regulation benefits contemplated by H.B. 218. Further, the Commission
highlights the fact that, although the legislature provided general guidance to the
Commission regarding the estabtishment of alterative BLES regulation, the ultimate
decision-making authority regarding that implementation was left to the Commission.

With respect to Rule 4901:1-4-10(C)(4), O.A.C., the Commission disagrees with
OCC's contention that the Commission's rule fails to properly address the absence of
barriers to entry. The Comrnission finds significance in the facts that an ILEC experiences
a threshold loss of at least 15 percent of the total residential access lines and that the
relevant market (at the exchange level) has the presence of at least five unaffiliated
facilities-based alternative providers serving residential customers. The criteria set forth
for Rule 4901:1-4-10(C)(4), O.A.C., allows for the conclusion that if this criteria is satisfied
there are a reasonable number of providers offering competing services in the relevant
market and that a significant number of residential subscribers in an exchange now
perceive those service offerings as a reasonably available substitute offering that competes
with the ILEC's BLES. The required presence of unaffiliated alternative providers
combined with the requisite ILEC loss of residential access lines adequately establishes
that there are no barriers to entry, thus satisfying Section 4927.03 (A)(3), Revised Code.

The Commission notes that all the barriers-to-entry factors outlined by Dr. Roycroft
in this proceeding, which are identical to the barriers-to entry-factors that OCC identified
in 05-1305, were considered by the Commission in 05-1305 where we stated, "Federal and
state laws and rules exist to minimize the effect of such challenges and to prohibit ILECs
from using such issues as barriers to entry." (05-1305, Opinion and Order at 22) The
Commission does not find evidence in the record of any barriers to entry present in the
Cincinnati and Hamilton exchanges that might bar providers from entering these markets
in CBT's service territory. The Commission further finds that all of the types of barriers to
entry identified by Dr. Roycroft in this proceeding are general, and that he failed to
identify a single barrier to entry that applies specifically to CBT's operations in either of
the Cincinnati and Hamilton exchanges.
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2. Stand-alone BLES

OCC's Position

Next, OCC asserts that because the Commission previously granted alternative
regulation to BLES as part of bundles under Rule 4901:1-4-06(C), O.A.C.,S the
Commission's consideration of CBT's present application is limited to the question of
alternative regulation for customers served by stand-alone BLES. OCC contends that the
existence of competition for BLES in bundles cannot be used to deterraine whether there is
competition or that customers have alternatives for stand-alone BLES. OCC further
contends that the BLES-only service does not itself compete with the alternative providers'
bundled service offerings because they are not functionaIly equivalent nor substitutes.
(Opposition at 11-12; Williams Affidavit,'!(30.)

CBT's Position

CBT also rejects OCC's argument that the statute requires that competitors provide
stand-alone BLES for an ILEC to obtain BLES alternative regulatory approval. CBT
submits that the statute Is not that restrictive. CBT further submits that the statute
permits BLES alternative regulation if there are alternatives to BLES, rather than requiring
that the alternatives be BLES. (Response at 7.)

Commission Condusion

As stated above, OCC opines that CBT has failed to meet its burden of proof
required by Section 4927.03, Revised Code, because it did not establish that alternative
providers have stand-alone BLES offerings that are available at competitive rates, terms
and conditions. The Commission notes that OCC has reiterated the same arguments that
it previously raised and that were considered in 05-1305 relative to this issue. Consistent
with our prior determinations in 05-1305, the Commission finds that OCC's argument with
respect to this position should be denied. Specifically, the Comnussion previously found
that:

The law does not restrict the "analysis of competition" and "reasonably
available alternatives" to the competitive products that are exactly like BLES.
Indeed, the law provides that the Commission consider the ability of
providers to make functionally equivalent or substitute services readily
available to consumers (Emphasis in original). Whether a product
substitutes for another product does not turn on whether the product is
exactly the same. Clearly, customers that leave an ILEC's BLES offering to
subscribe to another alternative provider's bundled services offering view
such bundled services offerings as a reasonable alternative service, and a
substitute to the ILEC's BLES. Additionally, customers who subscribe to
these bundled offerings are by definition BLES customers.

5 See, In the Matter of the Commission Ordered Investigation of an Elective Alternative Regulatory Framework for
Incumbent Local Exchange Companies, Case No. 00-1532-TP-COI.
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(05-1305, Opinion and Order at 25.)

Further, we have already concluded that:

More customers are substituting their traditional BLES with competitive
services offered by alternative service providers such as wireline CLECs,
wireless, VoIP and cable telephony providers. Although the products
offered by those alternative providers may not be exactly the same as the
ILEC's BLES offerings, those customers view them as substitutes for the
ILEC's BLES.

Accordingly, we find that, with technology advancements, alternative
providers such as wireline CLECs, wireless, VoIP and cable telephone
providers are relevant to our consideration in determining whether an ILEC
is subject to competition or customers have reasonably available alternatives
to the rLEC's BLES offering at competitive rates, terms and conditions.

The Commission also rejects OCC's position that, in order to justify the granting of
BLES alternative regulation, the functionally equivalent services must be sirnilarly priced
to CBT's stand-alone BLES and have terms and conditions similar to CBT's ubiquitous
availability of service across the exchange. Although alternative BLES services may not be
currentfy offered under identical terms and conditions, Section 4927.03(A)(2)(c), Revised
Code, only requires that the functionally equivalent or substitute services be readily
available at competitive rates, terms, and conditions. With respect to this requirement, the
Commission determines that, consistent with the criteria set forth in Rule 4901:1-410(C),
O.A.C., to the extent that CBT is losing BLES customers and the requisite number of
alternative providers are present, it is evident that functionally equivalent or substitute
services are readily available. The customers CBT loses must find the other providers'
rates, terms, and conditions to be competitive to what they received from CBT's BLES
service. Otherwise, it is reasonable to assume that they would not have switched from
CBT's BLES service,

3. Residential Access Line Loss

OCC's Position

OCC rejects the Commission's rationale for adopting the minimum 15 percent line
loss criteria under Rule 4901:1-4-10(C)(4), O.A.C. OCC disagrees with the Commissiori s
position in 05-1305 that the "test components measuring access line losses do measure
BLES competition because each access line customer previously purchased BLES from the
ILEC." (Opposition at 11; Id., Entry on Rehearing at 18.) OCC contends that the
Commission's rationale ignores the fact that neither the Commission nor CBT has any idea
what portion of the "line loss" is attributable to competition from providers of
"functionally equivalent or substitute services." (Opposition at 11-12.) OCC also contends
that a simple comparison of total residential lines at two points in time only shows the
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percent change in total residential lines, without demonstrating that this change is
associated with "lost lines," as Test 4 requires. (Opposition at 14, Williams Affidavit, 111.)
OCC asserts that a decrease in the count of residential access lines does not automatically
translate into acoess lines that have been "lost" by the ILEC to an alternative provider's
BLES. (Id.) OCC argues that the line loss test does not account for line losses that can be
caused by a wide variety of factors that have nothing to do with the statutory criteria, such
as CBT's customers switching from BLES to digital subscriber line (DSL) service for
Internet access, or CBT's own wireless service. (Opposition at 14-15; Roycroft Affidavit,
91'126, 29; Williams Affidavit, 1114, 15.) OCC asserts that other factors contribute to line
loss that have nothfng to do with competitive entry by alternative providers, such as the
decline in households in the Cincinnati area. (Opposition at 15, Roycroft Affidavit, 133;
Williams Affidavit, 1[20.)

OCC also argues that the 2002 line comparison starting point is problematic, as this
is when broadband connections began to significantly increase. (Id., Roycroft Affidavit,
9[28.) Next, OCC argues that the line loss test simply ignores the affiliation of the provider
to which the lines are lost, or the functional equivalence of the service to which the lines
were lost. (Id.; Williams Affidavit, 1[y[13, 17-18.) Further, OCC argues that Test 4's line
loss criterion is flawed because it provides no basis for the Commission to reach
conclusions regarding market power and the other factors that the Commission is required
to consider under Section 4927.03(A)(2)(d), Revised Code. (Opposition at 15-16, Roycroft
Affidavit, $134-36.)

OCC notes that CBT has complied with Test 4 by providing its residential access
line counts as of 2002 and 2005. (Opposition at 17; Application at 2, Ex. A.) OCC contends
that this information does not make CBT eligible for BLES alternative regulation under the
statute. OCC argues that in order for the line loss prong of Test 4 to comply with the
statute, the calculation of "lost" residential access lines must consider the "affiliations of
providers of services" to which some of the ILEC's residential access lines may have
migrated. OCC contends that the appropriate calculation of "lost" residential access lines
since 2002 must exclude any landlines that migrated from the ILEC to either (a) its
affiliated provider of DSL or (b) its affiliated wireless carrier. (Opposition at 17; Williams
Affidavit, 11113, 15.) OCC further contends that the question of whether the Cincinnati or
I-Ianvlton exchanges pass or fail the first prong of Test 4 can only be answered after
revising CBT's calculation to exclude: (1) lines transferred to CBT s DSL and wireless
affiliates; (2) lines transferred to other broadband providers; and (3) lines disconnected
and not reconnected with an alternative provider within CBT's service area. (Opposition
at 17-1S; Williams Affidavit, 1122.)

Last, OCC asserts that if the line loss test addressed only primary residential access
lines, as it should, then CBT would not likely meet the line loss part of Test 4. OCC
contends that Dr. Roycroft's testimony demonstrates that, as of June 30, 2006, CBT's
primary residential access lines had declined only 14.8 percent from year-end 2002.
(Opposition at 27; Roycroft Affidavit, 126, n.7 citing CBT response to OCC Interrogatory
101.)

CBT's Position
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CBT argues that OCC's challenges to the substance of the line loss test have no
place in this proceeding. CBT asserts that, in 05-1305, the Commission exercised its
expertise and judgment to determine that a 15 percent loss, without further inquiry as to
the reason(s) for such loss, was a sufficient decline in access lines to justify alternative
regulation. (Response at 15.) CBT further asserts that under Test 4, it is not CBT's duty to
demonstrate where lost lines went or why (even if it could). CBT submits that what it
must do is demonstrate compliance with the rule, which it has done.

CBT also asserts that the Commission has satisfied the statutory requirement that
the Commission consider issues of market power. CBT rejects OCC's arguments that CBT
should have to prove the market share of competitors in order to assess its market power,
for two reasons. First, CBT contends that such a requirement would make BLES
alternative regulation impossible, because CBT does not have access to other carrier's
market share data, (Response at 8.) Second, the Commission intentionally designed the
competitive market tests to allow ILECs to satisfy the tests using information that is
readily available to them. (id., 05-1305, Opinion and Order at 12.) CBT submits that the
Comnussion determined that the competitive test components measuring access line loss
were a sufficient measure of BLES competition because each lost access line customer
previously purchased BLES from the ILEC. (Response at B; 05-1305, Entry on Rehearing at
13, 130.) CBT also submfts that another measure of market power is built into Test 4 by
requiring the presence of five faci[ities-based alternative providers in that excltange, in
addition to a certain level of market loss. (Response at 9; 05-1305, Entry on Rehearing at
15, 126,)

CBT submits that it complied with the line loss component of Test 4, by presenting
its residential access line counts as of year-end 2002 and year-end 2005. (Response at 14;
Application at 2, and Ex. 3-A.) CBT asserts that the 15 percent line loss calculation is very
specific as to how CBT was to show its line losses. CBT rejects OCC's arguments
concerning the line loss adjustments discussed above. CBT contends that it has complied
with the data required for this prong of Test 4. CBT asserts that there is no dispute that its
residential access U.ne counts declined by more than 15 percent for both the Cincinnati and
Hamilton exchanges. Further, CBT asserts that OCC has provided no evidence concerning
a flaw in CBT's data or its calculations.

Next, CBT asserts that OCC's data, however, does contain flaws. First, contrary to
Dr. Roycroft's argament, the data cited indicates an increase in the number of households
in Cincinnati from 2002 to 2005, not a decline. (Opposition at 28.) Next, as to Dr.
Roycroft's contention that CBT would not satisfy the 15 percent line loss requirement of
Test 4 if secondary (i.e., non-pimary) residential access lines were excluded from the
calculation, CBT asserts that Dr. Roycroft bases this claim on total company (i.e., Ohio,
Kentucky and Indiana) access line data provided by CBT in response to Interrogatory 101,
and completely ignored the primary residential access line data specifically for the
Cincinnati and Hamilton exchanges that CBT provided in response to OCC Interrogatories
162 and 163. (Response at 19 and Ex. A.) CBT further asserts that if Dr. Roycroft had used
the Cincinnati and Hami]ton primary residential access line data, he would have found
that both exchanges have experienced primary residential access line losses in excess of 16
percent over the 30 months from December 31, 2003 to June 30, 2006. (Response at 19-20.)
CBT acknowledges that this time frame does not correspond exactly with the 36-month
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period (year-end 2002 to year-end 2005) used to measure total residential access line losses
in CBT's appHcation, but asserts that it nonetheless refutes Dr. Roycroft's contention that
second residential access line losses are a major contributing factor to CBT's residential
access line loss in the Cincinnati and Hamilton exchanges. CBT notes that it could not
provide primary versus non-primary data by exchange for year-end 2002 because its
customer database only retains records for three years. Last, CBT submits that if it meets
the 15 percent residential access line loss criteria over this 30-month period, the loss in
primary residential access lines would likely be even greater if measured over the 36-
month period. (Response at 20, n. 36.)

Commission Conclusion

First, we note the Commission selected year-end 2002 as the starting point for the
minimum 15 percent total residential access line loss calculation. As we noted in 05-1305,
the Commission believes that 2002 recognizes the transition of the loss of residential access
lines replaced by DSL and cable modern and excludes any data distortions due to
residential access line losses not attributable to the presence of competition for BLES or the
availability of reasonable alternatives to BLES. (Id., Entry on Rehearing at 13-14) We also
note that there is no data in the record to support OCC's allegation that all disconnected
residential access lines were used for Internet access, not for voice communications, and,
therefore, all disconnected residential second lines are due to substitution of those access
lines with DSL or cable modem services. We further point out that OCC's analysis of the
overall six percent increase in DSL connections, between 2002 and 2005, in the state of
Ohio (i.e., state-wide) is irrelevant to the evaluation of CBT's application for BLES
alternative regulation which is limited to the Cincinnati Exchange and the Hamilton
Exchange. Further, we believe that the 15 percent loss of total residential access lines in an
exchange fully recognizes and captures the Impact of families moving out of a specific
exchange as well as families moving into that exchange. We also note that, contrary to
OCC's allegation that there was a decline in the number of households in the Cincinnati
area; the data submitted by Dr. Roycroft for the record6 demonstrates that there was an
increase, not a dedine, in the number of households between 2002 and 2005 for Hamilton
County (where the Cincinnati Exchange is located). Next, we reject OCC's argument that
residential access lines lost to CBT's wireless affiliate should be excluded from the 15
percent total residential access line loss calculation. Mr. Williams correctly observes that
the Commission recognized the affiliation of the alternate provider is critical in the
competitive test analysis. (Williams Affidavit, y[16.) While the Commission did not
specifically require a demonstration that the lines lost were to a particular provider, the
rule recognizes the importance of unaffiliated alternative providers by re quiring a
demonstration of the presence of at least five unaffiliated facilities-based alternative
providers serving the residential market.

Next we address OCC's argument that Test 4 does not meet the statutory
provisions because it does not include a measure of the market power and the market
share. It is clear from the record that it would be impossible for CBT, and equally any
ILEC, to identify where the lost residential access lines went and, further, that the ILEC
would not have access to other competitors' confidential market share information.

6 Roycroft Affidavit, $733-34.
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(Response at 8 and 20.) We find that an ILEC residential access line could be lost to: an
unregulated competitor like a VoIP provider, an affiliate or unaffiliated wireless provider,
disconnected due to a move, converted to DSL provided by an ILEC affiliate, converted to
DSL provided by a non-affiliated provider, or converted to cable modem service provided
by an unregulated entity. The only circumstance under which the ILEC might identify
where the lost residential access line went is when it goes to a CLEC that either utilizes the
ILEC's unbundled network element (IJNE) or ports the telephone number associated with
the lost residential access line. Therefore, as the OCC recognizes, the Commission only
required a competitor market share demonstration, as it relates to CLECs, in Test 3 of the
rules. (Williams, 1[16) It is important to point out that in setting parameters for the
CLECs' market share in Test 3, the Commission also recognizes that, as a market reality,
there are residential access lines served by CLECs that were never served by the ILEC, and
that are not captured by the 15 percent CLEC market share measure. This type of measure
would not be reasonable or practical to require in all exchanges/markets where
competitors elect different methods of market entry other than traditional CLECs, and the
statute envisioned such situations. As the Commission discussed in 05-1305, the
percentage of residential access lines lost, as used in Test 1 and Test 4 of the rules (Rule
4901:1-4-10(C)(1) and (4), O.A.C.), is a different method of measuring the market power
and the level of competition that an ILEC faces in a given exchange where the main
competitors are not CLECs, as in CBT's case. (05-1305, Opinion and Order at 33-35.)

We emphasize that in developing the competitive market tests in Rule 4901:1-4-10,
O.A.C., the Commission considered the statutory factors outlined in Sections 4927.03(A)(2)
and (A)(3), Revised Code, and all of the arguments and concerns raised in the rulemaking
proceeding, with the goal to have administratively feasible tests using the most objective
criteria to comply with the statutory provisions. Finally, we emphasize that the
Commission exercised its expertise and judgment based on the information on the record
to deterntine that, in Test 4, a minimum 15 percent residential access line loss in a given
exchange, considering aIl the possible causes for such loss, accompanied by the presence of
at least five unaffiliated facilities-based alternative providers serving the residential
market in that exchange, is sufficient to justify alternative regulation for BLES in that
exchange. Accordingly, based on the data presented by CBT, we find that CBT's
application satisfies the first prong of the Test 4 requirements by demonstrating that "at
least 15 percent of total residential access lines have been lost since 2002, as reflected in the
applicant's annual report filed with the Commission in 2003, reflecting the data for 2002;'
for both the Cincinnati Exchange and Hamilton Exchange. (Rule 4901:1-4-10(C)(4), O.A.C.)

4. Unaffiliated Facilities-Based Alternative Providers

OCC's Position

The alternative provider criteria of Test 4 requires that the applicant demonstrate
"the presence of at least five unaffiliated facilities-based alternative providers serving the
residential market" in the requested exchange. (Rule 4901:1-4-10(C)(4), O.A.C.) OCC
contends that the criteria for facilities-based alternative providers do not measure whether
the carriers in question can act to restrain the ILEC's prices charged to customers.
(Opposition at 15.) OCC argues that market share and growth in market share are
indicators that competitive carriers could act to restrain an ILEC's prices for the same
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competitive service. (Opposition at 16, Williams Affidavit, 1135.) Last, OCC asserts that an
alternative provider's longevity in the market is also crucial for that provider to be able to
exert competitive market pressure on the ILEC's BLES service offering to customers. (Id.,
Williams Affidavit, 136.) OCC submits that the altemative provider prong of Test 4 can be
met if the alternative providers make functionally equivalent or substitute services readily
available at competitive rates, terms. and conditions. (Opposition at 5; Section
4927.03(A)(2)(c), Revised Code.) OCC contends that CBT has not demonstrated that it
meets the statute with the information provided to the Commission. (Opposition at 18.)

OCC asserts that in deterxnining whether an alternative provider's services are
functionally equivalent or capable of substituting for another, and are readily available,
care should be taken to avoid interpreting the behavior of niche market consumers as
being representative of widespread behavior in the marketplace. (Opposition at 19;
Roycroft Affidavit, 117.) OCC further asserts that the ready availability of functionally
equivalent or substitute services, under the statute, indicates that the services in question
should be usable by a wide section of the population. (Id.) OCC contends that the
statutory requirement will not be met if a functionally equivalent service is not readily
available to a wide section of the population. (Opposition at 19; Roycroft Affidavit, q[18.)

Next, OCC opines that the facilities-based providers must be providing services
that compete with the applicant ILEC's basic local exchange (BLES) offerings. (Opposition
at 20; Roycroft Affidavit, y[14; Williams Affidavit, 11129-32.) OCC argues that "consumers
who disconnect a residential access line in favor of a broadband line are not obtaining
BLES from the alternative provider .. . nor are they obtaining a'functionally equivalent or
substitute service' for BLES." (Id., Williams Affidavit, y[1118-19.) Further, OCC contends
the facilities-based wireless carriers do not offer functionally equivalent services to BLES,
as BLES is defined in Section 4927.01 (A), Revised Code, and Rule 4901:1-4-01(C), O.A.C.
(Opposition at 19-20.) Jn support of its position, OCC notes that (1) wireless phones do not
offer customers a functional equivalent or substitute for dial tone; (2) wireless service does
not yet offer customers a functional equivalent or substitute for E-911; (3) wireless carriers
do not offer their customers the ability to have a white pages listing or provide a directory.
(Opposition at 20-21; Roycroft Affidavit, y[145-52; Williams Affidavit, q9(29-32.) OCC
further argues that wireless service is a poor substitute for wireline services for the
following reasons: (1) service quality problems, such as not getting a network signal to
place a call and dropped calls; (2) lack of reasonable means for Internet accass and other
services; (3) cultural barriers; (4) a family will require multiple wireless telephones to
replace the wireline telephone; (5) keeping track of the wireless phones may be a
challenge, which makes their use as a replacement more risky; (6) the ergononlic design of
the wireless phone, which may be highly significant for portions of the population, such as
the elderly, or those with physical disabilities; and (7) wireless plans typically bill usage
for incoming and outgoing calls, unlike BLES. Based on the arguments above, OCC
contends that it is clear that wireless services do not provide a reasonable and readily
available substitute for the overwhelming inajority of Ohio consumers. (Opposition at 21-
23; Roycroft Affidavit, 11[46-67, 84; Williams Affidavit, 11y[29-32,)

OCC asserts that careful consideration must be given to the rates, terms, and
conditions associated with the offerings of the alternative providers that have been
identified by CBT. OCC contends that if the alternative provider's rates, terms, and
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conditions differ significantly from those associated with BLES, then the services cannot be
viewed as competing with BLES. (Opposition at 20; Roycroft Affidavit, 1122, 24; Williams
Affidavit, 1133-34.) OCC asserts that competitive rates are rates that allow the consumer's
choice to be unhindered by a significant price differential. (Roycroft Affidavit, q74.) OCC
argues that experiencing a price increase of more than 50 percent does not provide the
consumer with a competitively priced service, esper.iall y when the service is of
substantially lower quality. (Opposition at 24, Roycroft Affidavit, 1174.) Further, OCC
argues that significant price differences do not put much of a price constraint on CBT. (Id.)
Last, OCC contends that the wireless carriers proposed by CBT cannot be considered
alternative providers that satisfy Test 4, because they do not, on the basis of price, provide
a competing service with BLES, (Opposition at 20-21, 23-24; Roycroft Affidavit,'j[$24, 68-
71, 74.)

Next, OCC asserts that other characteristics of wireless plans prevent them from
offering a competing service to BLES. (Opposition at 24-25; Roycroft Affidavit, y[78.) OCC
argues that most wireless carriers require long-term contracts for service that is similar to
CBT's BLES. Further, most of the lang-term contracts inclnde early ternvnation fees.
Wireless services must also be purchased by customers in a bundle, and customers must
purchase a wireless handset in order to use the services. (Id.; Roycroft Affidavit, q179, 80-
82.)

OCC further asserts that when considering whether wireless carriers offer a
competing service to BLES, it is important to consider whether wireless providers are
designing products that are easy to substitute for wireline BLES. OCC contends that
wireless providers do not position their product as a competitor to wireline products, but
instead compete with other wireless providers. In support of this position, OCC argues
that if wireless companies were targeting the wireline market or the market for BLES, they
would need to upgrade their networks to increase signal strength and coverage to ensure
that coverage woul.d also work indoors. OCC further argues that limitations on a wireless
service provider's ability to offer service indoors is a strong indicator that their product is
not being positioned to compete with the ILEC's BLES. (Opposition at 25; Roycroft
Affidavit, y[q84- 87.)

OCC notes that this part of Test 4 requires that customers have the benefit of the
"presence of at least five facilities-based alternative providers" in the exchange.
(Opposition at 27.) OCC contends that, because the statute requires the Comrnission to
evaluate the extent to which service Is available from the provider in the exchange, an
alternative provider that is unable to provide service in certain parts of an exchange would
not satisfy this portion of the statute. (Opposition at 28; Williams Affidavit, y[128, 31.)
OCC asserts that the issue is whether the a ternative providers claimed by CBT make their
services "readily available" to customers throughout the Cincinnati and Hamilton
exchanges. OCC further asserts that, as it will demonstrate, they do not. (Opposition at
28.)

Current Communications

With regard to Current Communications, OCC asserts that Current
Communications does not qualify as an alternative provider because the company serves
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only in the Cincinnati Exchange, and only in a smaA part of that exchange. (Id.) OCC
further argues that Current Communications does not qualify as an alternative provider
under Test 4 for the following reasons: (1) Current Communications has a limited
geographic reach in the Cincinnati Exchange; (2) Current Communications only offers a
single bundled service with unlimited long distance and multiple features, which places it
in a different product market than CBT's BLES, at a substantially higher price; (3) Current
Communication's service quality is an issue; and (4) Current Communication's service
reliability in times of power failure is an issue. (Opposition at 30; Williams Affidavit,
4$53-59.)

Time Warner Cable

OCC asserts that Time Warner Cable's franchise does not cover the entirety of the
Cincinnati and Hamilton exchanges. (Opposition at 28; Williams Affidavit, $Q28, 31, 44.)
Next, OCC contends that the service provided by Time Warner Cable is neither
competition for nor a substitute for CBT's stand-alone BLES. (Opposition at 28-30;
Roycroft Affidavit, T1[46-49.) OCC further asserts that Time Warner Cable's service lacks
power backup which would make "Digital Phone" useless to customers who need to call
9-1-1 during a power failure. (Opposition at 29; Roycroft Affidavit, 1[47.) OCC submits
that, consistent with the statute and the definitions established in the BLES alternative
regulation rules, Time Warner Cable is not a provider of competing services to CBT's
BLES, and therefore, cannot be used to meet this Test 4 requirement. (Opposition at 29-30;
Roycroft Affidavit, '151.)

Wireless Carriers

OCC asserts that there are substantial questions regarding whether the services
provided by the wireless carriers identified in CBT's application are available to
consumers throughout the Cincinnati and Hamilton exchanges. OCC contends that the
coverage maps provided by CBT offer no evidence that consumers are capable of utilizing
wireless services in any specific location, and do not demonstrate that wireless services are
capable of reaching consumers indoors at their homes, which would be a reasonable
prerequisite for substitution. (Opposition at 30-31; Application, Exs. J-1 through J-5;
Roycroft Affidavit, q97.) OCC also maintains that the coverage maps do not include any
objective standard for signal strength. (Opposition at 31; Roycroft Affidavit, q98.) OCC
further contends that the disclaimers which accompany the coverage maps are strong
indicators of the wireless companies' coverage reliability. (Opposition at 31-33; Roycroft
Affidavit, 1199-104, Attachments TRR-4 and 7.) Next, OCC asserts that the wireless
coverage maps do not show that all five of the wireless carriers provide service to
customers throughout the Cincinnati and Harnilton exchanges, murh less provide
functionally equivalent or substitute services readily available to customers. Last, OCC
contends that CBT's inforxnation concerning the location of wireless retail outlets and
wireless advertising are not helpful in supporting its application. (Opposition at 33;
Roycroft Affidavit, 'py[105-106.) OCC argues that the presence of retail outlets has no
connection to the issue of whether a wireless service is available in a specific area or
whether that service is reliable or whether a consumer can reasonably substitute wireless
for BLES. OCC also argues that the wireless advertisements provided by CBT
demonstrate that the wireless carriers do not actively compete for wireline business, much
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less BLES. (Id.) Based on its arguments, OCC contends that CBT has not met Test 4 for the
Cincinnati and Hamilton exchanges, and, therefore, is not eligible for BLES alternative
regulation in these two exchanges. (Opposition 33.)

CBT's Position

With respect to the alternative provider criteria under Test 4, CBT asserts that the
Commission has already determined that cable telephony, wireless, and broadband over
power line service are competitive with ILEC BLES. (Response at 21; 05-1305, Opinion and
Order at 25.) CBT submits that the Commission is familiar with the basic features of these
services and their capabilities and shortcomings. CBT contends that OCC has shown no
reason why the alternative providers identified in CBT's application are qualitatively or
quantitatively different from those considered to be competitive by the Contmission in 05-
1305. (Response at 22.) CBT asserts that the Commission already determined that an
alternative provider need not provide service that is identical to BLES for that service to be
competitive with BLES.

CBT rejects Dr. Roycroft's application of analogies concerning motorcycles and
automobiles to telephone service because they address degrees of luxury, compared to
uses of varying technologies to achieve the primary goal of the product. CBT contends
that comparing digital versus film photography and VHS recorders versus digital video
recorders would be more analogous. With photography, the objective is to record a
photograph, yet there are technological differences in how this is achieved between the
two types of cameras. (Response at 23.) CBT asserts that these differenoes doe not mean
that the products are not reasonable substitutes for each other. Rathex, the customer
evaluates the options and makes a competitive choice between "reasonably available
alternatives." (Id,) CBT aLso asserts that the basic purpose of the telephone service is so
that people can talk with each other, and this can be done with a wireless phone, a VoII'
phone, or a traditional phone, all using ditferent technologies. CBT submits that the OCC
has not identified anything new that was not known in the course of 05-1305. (Response at
25.)

Next, CBT rejects OCC's argument that the Commission must find that competing
services are fnnctionaIly equivalent in order to allow BLES alternative reoation. CBT
argues that the statute requires that the Conunission "consider" whether the competing
services are equivalent, not that the Commission had to make such a finding. (Response at
7.) CBT further asserts that even if two services are not completely functionally
equivalent, they can still compete with one another. CBT submits that the Commission
reached that determination with respect to wireless and cable telephone based on the
comments and evidence received in 05-1305. (Id.)

As to OCC's other arguments regarding alternative providers, first, CBT addresses
E-911. E-911 service is not a required component of BLES as is the 9-1-1 service. However,
all wireless carriers are required to provide 9-1-1 services. (Response at 26; 47 C.P.R. §
20.18.) Next, as to white page listings and directories, CBT notes that the Commission has
already considered the fact that wireless carriers generally do not offer their customers a
white pages listing or provide a directory. With respect to long distance, CBT notes that as
most wireless carriers now bundle long distance at no extra cost, it is hard to understand
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why OCC argues that a choice of long distance provider for wireless customers is
important. (Response at 26.) CBT submits that customers effectively choose their long
distance carrier when they select a wireless provider. (Response at 27.) Concerning the
issue of Intemet access under wireless service, CBT asserts that Internet access is not a
requirement of BLES. CBT argues that it is inconsistent for OCC to rely on features that
are not part of BLES, such as Internet access, fax modems, alarm circuits, or digital
recorders, in order to distinuish BLES from alternative services. (Id.) Last, CBT asserts
that the other "differentials' claimed by OCC are not so substantial that they serve to
make BLES and wireless services noncompetitive. (Id.)

With respect to competitive rates, terms, and conditions, CBT argues that the statute
does not require that the rates, terms, and conditions be the same for the competitive
products and BLES, only that the Conunission consider rates, terms, and conditions in
making determinations under Sections 4927.03(A)(1)(a) and (b), Revised Code. CBT
asserts that the Commission did that work in 05-1305. (Response at 8.) CBT further asserts
that the Commission considered this information when it determined that wireless service,
even in higher priced bundles, was competitive with ILEC BLES. CBT submits that the
statute does not require the Comrnission to repeat that exercise in each individual ILEC
case. (Id.)

Finally, CBT asserts that OCC's opposition is criticism of Rule 4901;1-4-10(C)(4),
O.A.C., not CBT's compliance with the rule, which is not a valid challenge to CBT's
application. (Response at 15.)

CBT asserts that, in both the Cincinnati and Hamilton exchanges, it has
demonstrated that there are at least five unaffiliated facilities-based alternative providers
serving the residential market. (Response at 21.) CBT further asserts that OCC's
arguments go beyond the requirements of Test 4, ignore the Convnission's findings in 05-
1305, and ignore the evidence that CBT has presented. (Id., and 31.) As to OCC's
argument regarding the statutory meaning of "presence," CBT contends that the
Conunission need not revisit every statutory factor in order to deterrnine if a competitor
has a "presence." CBT submits that "presence" means the carrier is in the market offering
its services to customers. (Response at 31.) CBT further submits that all of the alternative
providers identified in its application are offering residential service and have residential
customers. CBT asserts that OCC has not refuted these facts. (Response at 32.)

Next, CBT argues that nothing in the statute or the Commission's rules require that
each and every residential customer within a given exchange have five alternative
providers available to them. CBT contends that it has provided the Commission with
sufficient information to show that the vast majority of its Cincinnati and Hamilton
exchanges are covered by Time Warner Cable's telephone service, that Current
Communications offers service in some parts of the Cincinnati Exchange where Time
Warner Cable may not provide service, and that five wireless carriers provide coverage
throughout the Cincinnati and Hamilton exchanges. (Id.) CBT further argues that OCC
has not refuted CBT's proof that the services offered by the alternative providers identified
in its application are usable by a wide section of the population. CBT subnuts that Time
Warner Cable's franchises encompass nearly all of CBT's Cincinnati and Hamilton
exchanges, and all of the wireless carriers' coverage areas include the entirety of both
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exchanges. (Response at 32.) Last, CBT asserts that there is no requirement that every
competitive service be available in 100 percent of the exchange. CBT further asserts that,
based on the available information, there is no basis to conclude that the alternative
providers' service is not widely available throughout the Cincinnati and Hamilton
exchanges. (Response at 33.) CBT also submits that in 05-1305, OCC afflant Mr. Williams
noted that, if an ILEC-affiliated wireless carrier were permitted to count as one of the five
alternative providers, then CBT would automatically qualify for BLES alternative
regulation based on wireless carriers alone, because of the presence of four national
wireless carriers (Cingular, Verizon, Sprint, and T-Mobile). (Id., 05-1305, Williams
Affidavit, December 6, OCC Comments, et at., at 17, q26.) CBT contends that
Mr. Williams' statement acknowledges that these national wireless carriers have a
ubiquitous presence in CBT's territory. CBT asserts that since those comments were filed,
yet another national carrier, Cricket Communications has entered CBT's market.
(Response at 33.)

Last, CBT submits that as an ILEC, it has carrier of last resort responsibilities, and
must remain prepared to provide landline BLES on short notice to any customer who
returns, which is an obligation that no other provider has, including CBT's affiliates. CBT
asserts that while an ILEC has lost the BLES line and the associated revenue, that ILEC
does not experience a complementary reduction in its network capital investment,
maintenance or support costs. (Response at 18.)

Commission Conclusion

As discussed above, OCC asserts that the Commission should rely on market forces
and consider as part of the competitive market tests the size of alternative providers and
their longevity on the market. The Commission believes that factors like longevi ty in the
competitive market, while somewhat noteworthy, do not have a direct bearing on the state
of the competitive market at any given point in time. Rather, the Commission believes
that criteria such as the required presence of several unaffiliated facilities-based providers
is a more significant factor for supporting a healthy sustainable market, because this
criteria demonstrates a greater commitment of a carrier to remain in the market as a
competitor. The Commission believes that the more appropriate measure for
consideration is the overall state of the competitive market demonstrated by the presence
of a significant number of competitive providers in the relevant market and that CBT has
lost a considerable share of its access lines. Through such an examination, there wi11 be
better assurance that there is a reasonable level of BLES alternatives to warrant the
granting of BLES alternative regulation. Further, to the extent that the state of the
competitive market were to significantly change in a negative direction, the Comnussion
notes that, under the authority granted by Section 4927.03(C), Revised Code, and by Rule
4901:1-4-12, O.A.C., the Conunission may, within five years, modify any order establishing
alternative regulation.

Next, the second part of competitive Test 4 requires that the applicant must
demonstrate the "presence of at least five unaffiliated facilities-based alternative providers
serving the residential market," We address those requirements in the following
paragraphs. (Rule 4901:1-4-10(C)(4), O.A.C.)
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Time Warner Cable and Current Communications

1. "Alternative Providers"

First, OCC objects to Time Warner Cable and Current Communications as facilities-
based alternative providers, arguing that Time Warner Cable and Current
Conununications do not offer competirig service(s) or a substitute to CBT's stand-alone
BLES offering(s) in accordance with the "facilities-based alternative provider" definition in
Rule 4901:1-4-01(G), O.A.C. As the Commission determined in 05-1305, the public
testimony demonstrated that customers disconnected their ILEC's BLES to subscribe to
alternative providers such as wireline CLECs, wireless, VoIP, and cable telephony
providers. We found that such providers offer services that compete with the ILEC's BLES
offerings, (Id., Opinion and Order at 25.) Similarly, we find that the record in the present
proceeding demonstrates that customers in the Cincinnati Exchange and Hamilton
Exchange substitute their CBT BLES service with Time Warner Cable "Digital Phone"
service (Application, Ex. 3 at P-1 and F-2; Response at Confidential Ex. B). Therefore, we
find that the services offered by Time Warner Cable are competing with CBT's BLES
offerings in the Cincinnati and Hamilton exchanges. Similarly, we find that the record in
the present proceeding demonstrates that customers in the Cincinnati Exchange substitute
their CBT BLES service with Current Communications "Current Voice" service. Therefore,
we also find that the services offered by Current Communications are competing with
CBT's BLES offerings in the Cinciiulati exchange. (Application, Ex. 3 at P-1; Response at
Confidential Ex. B.)

2. "Unaffiliated" and "facilities-based"

The Commission notes that there is no dispute in the record as to whether either
Time Warner Cable or Current Communications uses facilities that it owns, operates,
manages or controls to provide its services or as to their non-affiliation with CBT.
(Williams Affidavit,139.) In accordance with Rule 4901:1-4-10(C)(4), O.A.C., we find that
CBT has demonstrated that both Time Warner Cable and Current Communications are
unaffiliated with CBT and use the facilities they own, operate, manage or control to
provide their services and, therefore, meet the "unaffiliated" and "facilities-based"
requirements associated with the alternative provfders in the second prong of Test 4.

Next, OCC objects to considering Time Warner Cable, as a facilities-based
alternative provider, because its franchise area does not cover the en tireYV of the
Gncinnati and Hamilton exchanges, and because CBT failed to verify that "Digital Phone"
service is available at 100 percent of the homes passed by Time Warner Cable's facilities,
arguing that Time Warner Cable's service offering is not available in the relevant market
as required by the statute. The Commission rejects OCC's narrow interpretation that the
facilities-based alternative provider's service has to be available in the entirety of the
market area. The Commission, in selecting an "exchange" as the market7 where
competition for an ILEC's BLES can be evaluated under any of the four predefined
competitive market tests, clearly stated that an exchange would: a) exhibit similar market

7 One of the few issues OCC supported in the rulemaking phase was the selection of an exchange as
the market definition.
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conditions within its boundary; b) provide an objective definition that would allow for
evaluation of competition on a reasonable granular level; and c) be practical to administer
as ILECs collect and report data at the exchange level in their annual reports that are
submitted to the Commission (05-1305, Opinion and Order at 18-19.) To meet OCC's
narrow interpretation of the statutory requirement, the market would need to be defined
as small as a "city block," which is clearly without merit and impractical to administer,
otherwise such a provision cannot be satisfied. The Commission, being mindful of the
market realities, and to ensure that an ILEC would only attain BLES pricing flexibility in
markets where it faces competition for BLES or where BLES customers have reasonably
available alternatives, reasonably selected an exchange as a market definition. The
Commission also rejects OCC's requirement for an ILEC to verify that its competitor
makes the service available to 100 percent of the customer base to demonstrate that the
alternative provider's service offering is available in the relevant market. We find that
such information is likely confidential and available only to the alternative provider, not
the ILEC, and, more importantly, that information is not required by either the statute or
our rules.

The Commission finds that the data in the present record demonstrates that Time
Warner Cable's franchise area covers the rnajority of both the Cincinnati and Hamilton
exchanges (Application, Ex.3-B&C). Additionally, we find that the record demonstrates
that Time Warner Cable is engaged in direct mail advertising of its "Digital Phone" service
and is serving customers located in the Cincinnati and Harnilton exchanges (Id., Exs. 3-D,
F 1 and P-2). Accordingly, we find that Time Warner Cable's "Digital Phone" service is
readily available to customers of the Cincinnati Exchange and to customers of the
Hamilton Exchange for the purpose of satisfying Test 4.

3. "Servin¢ the residential market"

Mx. Williams argues that, in order for Tirne Warner Cable and Current
Communications to be considered as facilities-based alternative providers for purposes of
Test 4, CBT needs to make a showing that Time Warner Cable and Current
Communications "serve the residential market," which is, according to Mr. Williams, a
showing that the carrier is actively marketing its services to residential customers. We
find that OCC did not dispute that either Time Warner Cable or Current Communications
are providing their services to the residential market. We find that CBT demonstrated that
Time Warner Cable and Current Communications provide their services to residential
customers. (Id., Ex. 3 at 6; F-1 and F-2.)

As to OCC's argument that Current Communications does not serve the Hamilton
Exchange, we note that CBT's application asserted that Current Communications offers its
telephone service only in the Cincinnati Exchange. Accordingly, we limit our evaluation
of Current Communications' operations and service offerings to the Cincinnati Exchange.
We reject OCC's argument that Current Communications' offering is available in "some
areas of the Cincinnati Exchange" and not available throughout the exchange, for the same
reasons we discussed above with respect to Time Warner Cable's service availability. We
find the record demonstrates that Current Communications is engaged in direct mail
advertising of its "Current Voice" service and is serving residential customers located in
the Cincinnati Exchange (Id., Exs. 3-D & 3-F-1). Accordingly, the Commission finds that
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Current Comniunications' "Current Voice" service is readily available to customers of
Cincinnati Exchange for the purpose of satisfying Test 4.

4. "Presence in the market"

The next objection raised by OCC regarding Time Warner Cable, as a fac.'tlities-
based alternative provider, is that CBT failed to demonstrate Time Warner Cable's
"presence in the market" as required by Test 4. We note that OCC did not dispute: a) that
the subscribers identified by CBT's survey as Time Warner Cable's "Digital Phone" service
subscribers are in fact Time Warner's "Digital Phone" subscribers and not CBT's BLES
subscribers; or b) that Time Warner Cable is a viable provider in the Cincinnati and
Hamilton exchanges. Similarly, we note that OCC did not dispute: a) that the Current
Communications' "Current Voice" service subscribers are in fact Current
Communications' subscribers; or b) that Current Communications is a viable provider in
the Cincinnati Exchange. Accordingly, we find that Time Warner Cable, in the Cincinnafr
and Hamilton exchanges, and Current Cominunications, in the Cincinnati Exchange, meet
the Test 4 requirement that the unaffiliated facilities-based alternative provider is present
in the market and serving residential customers. We note that Time Warner Cable and
Current Communications even meet OCC's own criteria to show the alternative provider's
"presence in the market." (Williams Affidavit, 133.)

Wireless Providers

CBT submits five wireless providers in its application, namely: Verizon, Cingular,
T-Mobile, Cricket, and Sprint, as unaffiliated facilities-based alternative providers for the
purpose of satisfying the second prong of Test 4. (Application, Ex. 3, at 8-9.)

1. "Alternative Providers"

We are not persuaded by OCC's argument that wireless providers are not facilities-
based alternative providers because wireless service does not provide a reasonable
alternative for most customers or compete with CBT's BLES. Nor are we persuaded by
OCC's argument that consumers who replace their ILEC's BLES (wireline) with wireless
servicefi are a small subset of the population who generally have certain demographic
characteristics, such as youth, lower income, and unmarried status; therefore, wireless
service providers do not offer a reasonable alternative to an ILEC's BLES. As we noted in
05-1305, customers' substitution of an ILECs' BLES by wireless, VoIP, cable telephony and
CLEC wireline services demonstrates that the providers of these services customize their
service offerings to be able to meet different customer needs and lifestyles with service
offerings which are viewed and used by consumers as substitutes to BLES. (05-1305,
Opinion and Order at 25.) Although each substitute service to BLES will not attract (or
meet the needs of) the entire customer base, this does not exclude the substitute service as
a reasonable alternative to BLES. Each technology platform has its own unique
characteristics, and providers using that technology platform utilize such characteristics to
customize their service offerings to use as an alternative to BLES. Customers subscribing
to services offered by various alternative providers, and not subscribing to the ILEC's
BLES service, are testimonial to their view that the alternative providers' services are a
reasonable alternative to the ILEC's BLES offerings, after consideration of all the factors
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(i.e., service quality, technical ability, rates, terms, and conditions, etc.). We also note that
OCC does not deny the fact that some people rely on wireless services alone. (Roycroft
Affidavit, 9[63.) Yet, OCC still argues, without foundation, that since only some
customers, and not the entire population, view wireless service as an alternative or
substitute for BLFS, wireless must not be accepted by the Commission as an alternative or
substitute to BLES. Again, we find that OCC's position ignores the decision made by a
specific segment of the population who choose wireless service, among various BLES
alternatives, as an alternative to an TI.EC's BLES. OCC's argument that wireless customers
are just a niche group, identified by certain characteristics, misses the point that former
BLES customers are being served by an alternative provider. We find, based on the
record, and data provided by CBT, that CBT's customers in the Cincinnati and Hamilton
exchanges have reasonably available alternative services offered by the following
unaffiliated wireless carriers: Verizon, Cingular, T-Mobile, and Sprint wireless.
(Application, Ex. 3, at M; Response, at Confidential Exs. C and D.) We note that Cricket
started roviding residential service in the Cincinnati and Hamilton exchanges in June
2006: ^d,, Ex. 3, at 12.) Given the lack of information in the record, CBT has not
demonstrated that CBT's residential customers tn the Cincinnati and Hamilton exchanges
are served by Cricket at this time.

Similar to its position regarding the wireline alternative providers, OCC objects to
wireless providers, as facilities-based alternative providers, arguing that: a) the coverage
maps provided in CBT's application do not show that all five of the wireless providers
cover the entire!aE of the Cincinnati and Hamilton exchanges and b) CBT failed to verify
that customers are capable of utilizing wireless services in any specific location or reaching
consumers indoors at their homes (i.e., available in 100 percent of the homes); therefore,
OCC contends that wireless service offerings by these five wireless providers are not
available in the relevant market. We reject OCC's narrow interpretation. As we stated
previously in the evaluation of service availability by Time Warner Cable and Current
Communications, the market would need to be defined as small as a "city block," and,
now, for wireless it would need to be even smaller, defined as a "single residence" to
guarantee that wireless service is reaching consumers indoors at their homes; otherwise
such a provision cannot be satisfied. We find that such requirement is clearly without
merit and impractical to administer. The Conunission finds that the coverage maps
provided by CBT for the five wireless providers demonstrate that the wireless service
offerings for four of the five wireless providers (i.e., Verizon, Cingular, T-Mobile, and
Sprint) are reasonably available to customers of the Cincinnati and Hamilton exchanges
for the purpose of satisfying Test 4. As we noted previously, Cricket started providing
residential service in the Cincinnati and Hamilton exchanges in June 2006. (Id., Ex. 3, at
12.) Based on the record, CBT has not demonstrated that Cricket's services are reasonably
available to customers of the Cincinnati and Hamilton exchanges for the purpose of
satisfying Test 4 and CBT's application at this time. (Id., Exs. 3-H, J-1 through J-5, K and L).

2. "Presence," "unaffiliated," "facilities-based," and "servine the residential
market"

Next, we find that CBT's application demonstrated, and OCC does not dispute, that
Verizon, T-Mobile, Sprint, and Cingular wireless providers are: a) unaffiliated with CBT;
b) using facilities they own, operate, manage or control to provide their wireless services;
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and c) viable providers in the Cincinnaff and Hamilton exchanges. (Application, Ex. 3, at
9-10, and I; Roycroft Affidavit, 1194-96.) We further find that some of the wireless
subscribers surveyed did in fact disconnect CBT's residential BLES service (i.e., cut the
cord). (Id., Ex. 3-M; CBT Response at Confidential Exs. C and D.) We note that Cricket
started providing residential service in the Cincirnlatf and Hamilton exchanges in June
2006. (Id., Ex. 3, at 12.) Given the lack of information in the record, we decline to accept
Cricket as an wnaffiliated facilfties based alternative provider for purpose of Test 4, and
CBT's application at this time. Accordingly, we find that these four wireless providers
(i.e., Verizon, Cingular, T-Mobile, and Sprint) are unaffiliated facilities-based alternative
providers who established their "presence and serve the residential markets" in both of
the Cincinnati and Hamilton exchanges.

Accordingly, based on the record, we find that CBT's Application and Response
demonstrate that CBT has satisfied Rule 4901:1-4-10(C)(4), O.A.C.

VI. TARIFF AMENAMENTS

The Commission finds that CBT provided the proposed tariff modifications
necessary to implement the pricing flexibility rules set forth in Rule 4901:1-4-11(A), O.A.C.
Tariff revisions include modifying the tariff structure to separate the exchanges where
BLES and other Tier 1 services have been found to qualify for pricing flexibility from the
exchanges where such a showing has not been made. For tracking purposes, the
exchanges have been placed in a matrix format. This format indudes columns for tier
classification, maximum rate, and the effective date of the proposed increase in the
maximum rate. In exchanges that are deemed to have met the competitive market test,
CBT is proposing to apply a $1.25 increase to the access line portion of the monthly
charges. The actual monthly charge to end users for BLES and other Tier 1 services have
not been increased in this application. Pricing flexibility rules also allow certain other non-
core Tier 1 services to receive Tier 2 pricing flexibility. CBT's proposed tariff reflects these
changes. After a thorough review of the information provided by CBT, the Commission
believes that CBT's proposed tariff, as revised on September 29, 2006, is in compliance
with Chapter 4901:1-4, O.A.C.

VII. OUTSTANDING PROCEDURAL MATTERS

On October 6, 2006, CBT filed a motion for a protective order seeking confidential
treatment of the information designated confidential and/or proprietary information
included in its filing made on October 6, 2006. Thfs motion is reasonable and should be
granted at this time.
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VIII. CONCLUSION

Upon a thorough review of the record in this proceeding, the Commission
determines that CBT has met its burden of proving, as required by Section 4927.03(A),
Revised Code, that granting the company's application for BLES and other Tier 1 service
flexibility in the Cincinnati and Hamilton exchanges is in the public Interest, that CBT's
BLES is subject to competition, and that the company's customers have reasonably
available altematives and that there are no barriers to entry with respect to BLES in those
exchanges, all in compliance with Section 4927.03(A), Revised Code. Moreover, as
discussed in detail above, the Conurussion determines that CBT's application is complete
and meets the filing requirements of Rule 4901:1-4-09, O.A.C. The Commission recognizes
that it needs to maintain a balance between ensuring the availability of stand-alone BLES
at just and reasonable rates while at the same time recognizing the continuing emergence
of a competitive environment through flexible regulatory treatment. Accordingly, as a
result of the above findings, the Commission determines that CBT's application for
alternative regulation of basic local exchange and other Tier 1 services for the Cincinnati
and Hamilton exchanges should be granted in accordance with Chapter 4901:1-4, O.A.C.

FINDINGS OF FACT:

(1) On August 7, 2006, CBT fded an application for approval of an alternative
form of regulation of basic local exchange service and other Tier 1 services in
two exchanges in its incumbent service territory. CBT's application was filed
pursuant to Sections 4927.03 and 4927.04, Revised Code.

(2) Rule 4901:1-4-10(C), O.A.C., sets forth 4 competitive tests. In order to qualify
for pricing flexibility for BLES and other Tier 1 services in a particular
exchange, the applicant has the burden to demonstrate that it meets at least
one of the competitive market tests set forth in the in the rule.

(3) For the two identified exchanges, CBT relies on the competitive test set forth
in Rule 4901:1-4-10(C)(4), O.A.C.

(4) Opposition to CBT's application was filed by OCC on Septen-iber 21, 2006.

(5) CBT filed its response to OCC's Opposition on October 6, 2006.

(6) Reply to the memorandum contra was filed by OCC on October 13, 2006.

CONCLUSIONS OF LAW:

(1) Upon careful review, CBT's application complies with the filing
requirements of Rule 4901:1-4-09, O.A.C.

(2) Also, upon careful review, CBT's application complies with the remaining
requirements of Chapter 4901:1-4, O.A.C.

(3) Consistent with the criteria set forth in Rule 4901:1-4-10(C), O.A.C., CBT
satisfies the applicable test and should be granted alternative regulation of
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basic local exchange and other Tier 1 services pursuant to Chapter 4901:1-4,
O.A.C., in the Cincinnati and Hamilton exchanges,

ORDER:

It is, therefore,

ORDERED, That CBT's application for alternative regulation of basic local exchange
service and other Tier 1 services is granted for the Cincinnati and Hamilton exchanges. It
is, further,

ORDERED, That for the Cincinnati and Hamilton exchanges, CBT is granted Tier 2
pricing flexibility for all Tier 1 non-core services, and BLES and basic caller ID will be
subject to the pricing flexibility provisions in Rule 4901:1-4-11, O.A.C. It is, further,

ORDERED, That, consistent with Rule 4901:1-4-11, O.A.C., CBT shall provide
customer notice to affected customers a minimum of 30 days prior to any increase in rates.
It is, further,

ORDERED, That the tariff amendments filed on September 29, 2006, are approved
for the Cincinnati and Harnilton exchanges, for which basic local exchange service
alternative regulation is granted. It is, further,

ORDERED, That for the Cincinnati and Hamilton exchanges, for which CBT's
application is granted, CBT is ordered to file the appropriate tariff amendments in this
case, as well as its TRF docket, reflecting the amended rates. It is, further,

ORDERED, That to the extent not addressed in this Opinion and Order, all other
arguments raised are denied. It is, further,

ORDERED, That our approval of CBT's application, to the extent set forth in this
Opinion and Ordex, does not constitute state action for the purpose of antitrust laws. It is
not our intent to insulate the company from the provisions of any state or federal law
which prohibit the restraint of trade. It is, further,

ORDERED, That, except as specifically provided for in this Opinfon and Order,
nothing shall be binding upon the Commission in any subsequent investigation or
proceeding involving the justness or reasonableness of any rate, charge, rule, or
reguiation. It is, further,

ORDBRED, That the docketing division maintain for 18 months from the date of
this entry, all documents that were filed under seal in conjunction with CBT's filing on
October 6, 2006. It is, further,
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ORDERED, That a copy of this Opinion and Order be served upon all parties and
interested persons of record.

THE PUB ILITlES
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Alan R. Schriber, Chairman
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THE PUBLIC UTILITIES COMMISSION OF OHIO

In the Matter of the Application of
Cincinnati Bell Telephone Company LLC
for Approval of an Alternative Form of
Regulation of Basic Local Exchange Service
and Other Tier I Services Pursuant to
Chapter 4901:1-4, Ohio Administrative
Code.

Case No. 06-1002-TP-BLS

ENTRY ON REHEARING

i

The Commission finds:

(1) On November 28,2006, the Comrnission issued an Opinion and Order
(November 28, 2006 Order) in this case finding, among other things,
that based on the record in this proceeding, Cincinnati Bell Telephone
Company LLC's (CBT's) application for alternative regulation of basic
local exchange service (BLES) and other Tier. I Services for the
Cincinnati and Hamilton exchanges should be granted, in accordance
with Chapter 4901:1-4, Ohio Administrative Code (O.A.C.).

(2) Section 4903.10, Revised Code, states that any party to a Commission
proceeding may apply for rehearing with respect to any matters
determined by the Comniission, within 30 days of the entry of the
order upon the Commission'sjournal.

(3) On December 28, 2006, the Office of the Ohio Consumers' Counsel
(OCC) timely filed an Application for Rehearing (Application.)
OCC's Application asserts eight general grounds for rehearing and
thirty-two specific allegations of error, many of which were advanced
by OCC and rejected by the Commission in Case No. 05-1305-TP-ORD
(05-1305), the Commission's rulemaking proceeding to implement
BLES alternative regulation as required by the Ohio General
Assembly through the adoption of House Bill 218 (H.B. 218).1 In
short, OCC contends that the entire November 28, 2006 Order in this
case should be resanded. We disagree, for the reasons that will be
discussed in the paragraphs below.

(4) On January 8, 2007, CBT filed a memorandum contra OCC's
Application. CBT asserts that none of OCC's allegations are valid.

See In the Matter of the Application of thelmpiementation of H.B. 218 Concerneng Alternative Regulation of Basic
Local Exchange Service of Incumbent Local Exchange Telephone Companies, Opinion and Order dated March
7, 2006 and Entry on Rehearing dated May 3, 2006.
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CBT submits that the November 28, 2006 Order should be affirmed in
its entirety.

(5) In.OCC's first general assignment of error, OCC claims that the BLES
rules adopted in 05-1305 did not properly implement the statutory
provisions of Section 4927.03(A), Revised Code. (OCC at 9-10.)
Further, OCC contends that the Commission erred in adopting Rule
4901:1-4-10(C)(4), O.A.C. (Competitive Test 4). OCC opines that the
line loss prong and the alternative provider prong of Competitive Test
4 do not satisfy the statutory provisions of Section 4927.03(A), Revised
Code. (Id. at 12-11)

(6) CBT disagrees with OCC's contention. CBT submits that the General
Assembly entrusted the Commission to determine the weight
assigned to each of the factors identified in Section 4927.03(A)(2),
Revised Code. CBT further submits that the statute only required the
Commission to consider those factors, as the statutory language did
not specify any particular result or threshold criteria that would be
necessary to approve BLES alternative regulation. CBT argues that
OCC cannot legitimately daim that the Commission did not consider
all of the issues identified in the statute, as OCC's comrnents
addressed all of the statutory factors, which were then addressed by
the Commissiori s 05-1305 Order implementing the rules and its
05-1305 Entry on Rehearing. (CBT at 5-6.) CBT states that the
Commission has deterntined that compliance with one of the four
competitive tests in Rule 4901:1-4-10(C), O.A.C„ would be a suffident
showing that the conditions in Section 4927.03(A)(1)(a) or (b), Revised
Code, existed. Next, CBT argues that OCC's position, seeking to
require the Commission to revisit each statutory issue in each
individual BLES alternative regulation case, is unfounded. (Id. at 7-8.)
Last, CBT asserts that the rules established in 05-1305 are objective
tests that provide a standard means for an incumbent local exchange
carrier (ILEC) to demonstrate whether it qualifies for BLES alternative
regulation. (Id. at 4.)

(7) First, the Commission notes that OCC filed comments in 05-1305 and
was an active participant in the development of the rules for BLES
alternative regulation. Second, as we stated previously in 05-1305, the
intent of the competitive market tests set forth in Rule 4901:1-4-10(C),
O.A.C., is to require the applicant ILEC to demonstrate that its BLES is
either subject to competition or that reasonably available alternatives
exist, and that no barriers to entry exist for BLES. The Cornrnission
recognizes that the telecommunications market is continuously
evolving. Accordingly, we determined that it would not be
appropriate to conduct a competitive market analysis via one specific
test. In developing the rules for BLES alternative regulation, the
Commission focused on specific factors that would demonstrate for
residential BLES customers that the statutory criteria of Section
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4927.03(A), Revised Code, was satisfied. Third, we believe that the
four competitive market tests adopted in 05-1305 are sufficiently
rigorous and granular to support a finding that, consistent with I-I.B.
218, there are reasonably available alternatives to BLES in the affected
exchange(s) or that BLES is subject to competition in the affected
exchange(s); those same demanding test criteria also demonstrate that
no barriers to entry exist for alternative BLES providers in the affected
exchange(s). Fourth, we note that, as an additional protection, Rule
4901:1-4-10(C), O.A.C., requires that an ILEC satisfy both criteria of a
single competitive market test, rather than just one of the established
criteria or the other. (05-1305 Entry on Rehearing at 15-19.) Last, the
Commfssion fully considered OCC's arguments concerning the
adoption of the BLES rules and specifically Rule 4901:1-4-10(C)(4),
O.A.C., in 05-1305, and. also raised here in opposition to CBT's
application for BLES alternative regulation. (November 28, 2006
Order at 7-8; 05-1305 Entry on Rehearing at 15-16.) We find that OCC
has raised no new arguments for the Commfssion's consideration.
Therefore, OCC's application for rehearing on the Commission's
adoption of the BLES rules, including Rule 4901:1-4-10, O.A.C., is
denied.

(8) Next, OCC raises alleged assignments of error specific to CBT's
application in this proceeding. These arguments are intertwined with
OCC's repeated contentions related to the unreasonableness of the
Commission's BLES altemative regulation rules. The pertinent
arguments regarding these assignments of error are organized into
the following categories and discussed below: residential access line
loss, unaffiliated facilities-based alternative providers, stand-alone
BLES and bundles, barriers to entry, public interest, and the
November 28, 2006 Opinion and Order.

Residential Access Line Loss

(9) As noted above, OCC claims that the line loss prong of Competitive
Test 4 does not incorporate the statutory provisions of Section
4927.03(A), Revised Code. (OCC at 9, 30.) Based on this premise,
OCC alleges that the Commission's use of the line loss prong in
evaluating CBT's application for alternative regulation of its stand-
alone BLES is improper. (OCC at 30.) CBT objects to OCC's
arguments concerning the residential access line loss prong. CBT
asserts that the Commission thoroughly explained in 05-1305 how and
why it developed the line loss test. Next, CBT notes that the line loss
test must be coupled with a showing that there are multiple
alternative providers serving the residential market before an ILEC
can obtain regulatory relief with respect to BLES. Last, CBT submits
that all of OCC's criticism of the line loss test goes to the test itself,
and that OCC does not dispute CBT's evidence. (CUT at 19-20.)
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(10) The Commission notes that the line loss prong of Competitive Test 4
requires that the ILEC applicant must demonstrate that in each
requested telephone exchange area that at least 15 percent of its total
residential access lines have been lost since 2002 (as reflected in the
applicant's annual report filed with the Comrnission in 2003, reflecting
data for 2002). We also note that OCC repeats its arguments, from
05-1305, that the competitive tests should measure the competitors'
market power or the market share. As we stated in our November 28,
2006 Order, it is clear from the record that it would be impossible for
CBT, and equally any ILEC, to identify where the lost residential lines
went and, further, that the ILEC would not have access to other
competitors' confidential market share information. The only
dreumstance under which the ILEC might identify where the lost
residential line went is when it goes to a competitive local exchange
carrier (CLEC) that either utilizes the ILEC's unbundled network
elements (UNEs) or ports the telephone number associated with the
lost residential access line. Therefore, as the OCC recognizes, the
Commission only required a competitor market share demonstration,
as it relates to CLECs, in Competitive Test 3 of the rules. Accordingly,
the Commission determined that this type of measure would not be
reasonable or practical in exchanges (markets) where competitors
elect different methods of market entry, other than those used by
CLECs. Further, as we discussed in 05-1305, the percentage of total
residential access lines lost, as used in Competitive Test I and
Competitive Test 4 of the rules, is a different method of measuring the
market power and the level of competition that an ILEC faces in a
given exchange where the main competitors are not CLECs, as in
CBT's case. Last, the Commission fully considered OCC's arguments
concerning the line loss prong in 05-1305 and also raised here in
opposition to CBT's application for BLES alternative regulation. (Rule
4901:1-4-10(C)(1) and (4), O.A.C.; November 28, 2006 Order at 17-18;
05-1305 Entry on Rehearing at 18-19; 05-1305 Opinion and Order at 33-
35.) We find that OCC has raised no new arguments for the
Commission's consideration. Therefore, OCC's application for
rehearing on the Commission's use of the line loss prong of
Competitive Test 4 is denied.

(11) Next, under allegation of error 17, OCC asserts that the Commission
erred in its determination that the 2002 start date avoids any data
distortion in residential access line losses resulting from causes other
than the presence of competition for BLES or the availability of
reasonable alternatives to BLES. (OCC at 33.) As we discussed
previously in 05-1305, we believe that 2002 recognizes the substitution
of second residential access lines to DSL and cable modem (for
Internet access) and that this date excludes any data distortions
resulting from causes other than the presence of competition for BLES
or the availability of reasonable alternative to BLES. It is important to
note that the UNE-P (unbundled network element-platform) did not

-4-
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2

3

become a potential competitive offering to BLES until the January 22,
2001 decision in 7ama Utilities Board v. FCC.2 Next, the Commission
did not incorporate the requisite UNE-P offering until its October 4,
2001 decision in Case No. 96-922-TP-UNC 3 Further, the actual
implementation of iJNE-P offerings did not occur until 2002. Last, the
Commission fully considered OCC's arguments concerning the 2002
start date in 05-1305 and also raised here in opposition to CBT's
application for BLES alternative regulation. (November 28, 2006
Order at 17-18; 05-1305 Entry on Rehearing at 13-14.) We find that
OCC has raised no new arguments for the Commission's
consideratiorL Therefore, OCC's application for rehearing on
allegation of error 17 is denied.

(12) Under allegation of error 16, OCC also argues that the Commission
erred in finding that the line loss prong addresses barriers to entry
and rejects the Commission's rationale for its finding. (OCC at 33.)
On the other hand, CBT contends that OCC argues about individual
elements of the competitive test, when the parts of that com petitive
test must be considered in total. CBT as5erts that it is the line loss test
coupled with the presence of five alternative providers that is
intended to demonstrate the absence of barriers to entry, not line loss
alone. (CBT at 11.)

(13) First, we note that, in establishing the criteria to be incorporated in its
BLES alternative regulation rules (including the line loss prong of
Competitive Test 4), the Commission identified those factors that it
believes are significant for the purpose of complying with the intent of
H.B. 218, while at the same time not making the thresholds so onerous
that few, if any, ILECs should avail themselves of the BLES alternative
regulation benefits contemplated by H.B. 218. Next, the Commission
highlights the fact that, although the legislature provided general
guidance to the Commission regarding the establishment of
alternative BLES regulation; the ultimate decision-making authority
regarding that implementation was left to the Commission.
(Additional discussion of "barriers to entry" is provided under that
heading below.) Last, the Commission fully considered OCC's
arguments raised in 05-1305 and also raised here in opposition to
CBT's application for BLES alternative regulation. (November 28,
2006 Order at 12; 05-1305 Entry on Rehearing at 18; 05-1305 Opinion
and Order at 22.) We find that OCC has raised no new arguments for
the Commission's consideration. Therefore, OCC's application for
rehearing on aklegation of error 16 is denied.

219 P.3d 744 (&a Cir. 2000), cert. granted in part, 531 U.S. 1124 (]an. 22,2001).
See Case No. 96-922-TP-LJNC, In the Matter of the Review of Ameritech Ohio's Economic Costs for
Interconnection, Unbundled Network Elements, and Reciprocal Compensation for Trattsport and Termination of
Local Telecornmunications Traffic, Opinion and Order, dated October 4, 2001.
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Unaffiliated Facilities-Based Alternative Providers

(14) As noted above, OCC claims that the alternative providers prong of
Competitive Test 4 does not incorporate the statutory provisions of
Section 4927.03(A), Revised Code. (OCC at 9.) Based on this premise,
OCC alleges that the Commission's use of the alternative providers
prong in evaluating CBT's application for alternative regulation of its
stand-alone BLES is improper. (OCC at 34.) CBT asserts that OCC is
making the same arguments that it made in 05-1305 and, also here, in
opposition to CBT's application. CBT submits that these arguments
were already considered and rejected by the Commission. (CBT at
14.)

-6-

(15) First, the Commission notes that the alternative providers prong of
Competitive Test 4 requires that the ILEC applicant must demonstrate
the presence of at least five unaffiliated facilities-based alternative
providers serving the residential market. As we noted above, in
establishing the criteria to be incorporated in its BLES alternative
regulation rules (including the altemative providers prong of
Competitive Test 4), the Commission identified those factors that it
believes are significant for the purpose of complying with the intent of
H.B. 218, while at the same time not making the thresholds so onerous
that few, if any, ILECs should avail themselves of the BLES alternative

.regulation benefits contemplated by H.B. 218. Further, as we
discussed in the 05-1305 Opinion and Order, more customers are
substituting their traditional BLES with competitive services offered
by alternative providers such as wireline CLECs, wireless carriers,
VoIP (Voice over Internet Protocol) and cable telephony providers.
(Id, at 25, citations omitted.) We recognize that, although the products
offered by those alternative providers may not be exactly the same as
the ILEC's BLES offerings, those former ILEC customers viewed them
as substitutes for the ILEC's BLES. Last, the Commission fully
considered OCC's arguments concerning the atternative providers
prong in 05-1305 and also raised here in opposition to CBT's
application for BLES alternative regulation. (Rule 4901:1-4-10(C)(4),
O.A.C.; November 28, 2006 Order at 24-29; 05-1305 Entry on
Rehearing at 17-19; 05-1305 Opinion and Order at 25.) We find that
OCC has raised no new arguments for the Commission's
consideration. Therefore, OCC's application for rehearing on the
Commission's use of the alternative providers prong of Competitive
Test 4 is denied.

(16) Next, under allegation of error 21, OCC contends that the
Commission erred in finding that "the presence of several facilities-
based alternate providers is a more significant factor than longevity in
the market for supporting a healthy sustainable market." (OCC at 35.)
We disagree. As we discussed in our November 28, 2006 Order, we
believe that factors like longevity in the competitive market, while
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somewhat noteworthy, do not have a direct bearing on the state of the
competitive market at any given point in time. (Id. at 24.) Rather, the
Commfssion believes that objective criteria, as in the required
presence of several facilities-based providers, is a more significant
factor in supporting a healthy sustainable market, because the
presence of facilities-based providers demonstrates a greater
commitment, by those alternative providers, to remain in the market
as a competitors. (Id.) Next, the Commission believes that the more
appropriate measure, for consideration of BLES alternative regulation,
is the overall state of the competitive market demonstrated by the
presence of a significant number of competitive providers in the
relevant market and that the ILEC has lost a considerable share of its
access lines, as in CBT's case. Through this type of examination, there
will be better assurance that there is a reasonable level of BLES
alternatives to warrant the granting of BLES alternative regulation,
(Id.) Moreover, if the state of the competitive market were to
significantly change in a negative direction, the Commission notes
that, under the authority granted by Section 4927.03(C), Revised Code,
and by Rule 4901:1-4-12, O.A,C., the Commission may, within five
years, modify any order establishing altemative regulation. (Id.) The
Commission fully considered the arguments raised by OCC in its
opposition to CBT's application for BLES alternative regulation. We
find that OCC has raised no new arguments for the Commission's
consideration. Therefore, OCC's application for rehearing under
allegation of error 21 is denied.

(17) Under allegation of error 22, OCC also asserts that the Commission
erred in finding that the presence of Time Warner Cable and Current
Communications in an exchange qualifies CBT for BLES altematlve
regulation in that exchange, even though Time Wamer Cable and
Current Communications each serve only part of that exchange.
(OCC at 25.) On the other hand, CBT asserts that there is no statutory
requirement that an alternative provider must offer ubiquitous service
before it may be counted for competitive market test purposes. (CBT
at 16.) Further, CBT argues that OCC has invented a requirement that
alternative providers must serve 100 percent of the market, so it can
reject those competitors that do not. Last, CBT asserts that "presence"
does not demand ubiquity, and that CBT is still subject to competition
within an exchange even where the alternative service provider does
not serve 100 percent of that exchange. (Id, at 17.)

(18) In the November 28, 2006 Order, we rejected OCC's narrow
interpretation that the facilities-based alternative provider's service
has to be available in the entirety of the market area. We also rejected
OCC's requirement for an iLEC to demonstrate that the service
provider's particular service offering is available in the relevant
market by verifying that its competitor makes the service available to
100 percent of the (ILEC's) customer base. We determined that this
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information is likely confidential and available only to the alternative
provider, not the ILEC. Further, we determined that this information
is not required by either the statute or the Commission's rules. Last,
the Commission fully considered the arguments raised by OCC
concerning Time Wamer Cable and Current Communications in its
opposition to CBT's application for BLES alternative regulation.
(November 28, 2006 Order at 25-27.) We find that OCC has raised no
new arguments for the Commission's consideration. Therefore,
OCC's application for rehearing under allegation of error 22 is denied.

(19). Further, under allegations of error 25 and 26, OCC argues that the
Commission erred in finding that the wireless carriers rovide readily
available alternatives to CBT's stand-alone BLES. ZCC at 4, 30.)
OCC opines again that the wireless carriers' services have limitations
and that the rates are not competitive. (OCC at 4.) CBT asserts that
OCC is making the same arguments that it made in 05-1305 and, also
here, in opposition to CBT's application. CBT submits that these
arguments were already considered and rejected by the Commission.
(CBT at 18.)

(20) In the November 28, 2006 Order, we rejected OCC's arguments that
wireless carriers are not acceptable facilities-based alternative
providers for the provision of BLES alternative services. As we
previously stated, each technology platform, like wireless, has its own
unique characteristics, and service providers using that technology
will utilize those particular characteristics to customize their service
offerings for use as an alternative to BLES. Further, although each
substitute service to BLES will not attract (or meet the needs of) an
entire ILEC customer base, this does not exclude the substitute service
as a reasonable alternative to BLES. The Commission fully considered
OCC's arguments conceming the wireless carriers in 05-1305 and also
raised here in opposition to CBT's application for BLES alternative
regulation (November 28, 2006 Order at 27-29; 05-1305 Entry on
Rehearing at 17-19; 05-1305 Opinion and Order at 25.) We find that
OCC has raised no new arguments for the Commission's
consideration. Therefore, OCC's application for rehearing under
allegation of errors 25 and 26 is denied.

Stand-alone BLES and Bundles

(21) Next, under allegation of error 5, OCC contends that the Commission
erred in finding that bundles of service from alternative providers are
competition or alternatives to stand-alone BLES, and that the
corresponding alternative providers' presence, permits the granting of
alternative regulation for stand-alone BLES. (OCC at 14, 17.) OCC
further opines, through its allegations of error 6-12, that the
Commission erred in its deternvnation that bundles (service
packages) offered by the alternative service providers, as identified in
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CBT's application, are competition for CBT's stand-alone BLES
.service. (OC.C at 14-24.) On the other hand, CBT asserts that OCC
raises all of the same issues here that it previously argued in 05-1305.
Next, CBT submits that the Commission determined, in 05-1305, that
the law does not restrict the analysis of competition and reasonably
available alternatives to the competitive products that are exactly like
BLES. (CBT at 15; citations omitted.) Last, CBT asserts that, because
customers move from CBT's stand-alone BLES offering to service
packages offered by the alternative service providers, the Commission
drew the reasonable conclusion that the alternative providers'
bundles are competitive to CBT's stand-alone BLES. (Id. at 15-16.)

(22) First, we note that Section 4927.03(A), Revised Code, compels the
examination of whether customers have reasonably available
alternatives to BLES. The law does not restrict, however, the "analysis.
of competition" and "reasonably available alternatives" to
competitive products that are exactly like BLES. Whether a product
substitutes for another product does not turn on whether the product
is exactly the same. As we discussed previously, customers, who
leave an ILEC's BLES offering to subscribe to another alternative
provider's bundled service offering that includes BLES, view those
bundled service offerings as a reasonable alternative service. Also, we
determined that customers who subscribe to these bundled service
offerings that include BLES are by definition BLES customers (because
BLES is the foundation of that service package or bundle). (05-1305
Opinion and Order at 25.) Further, although alternative BLES services
may not currently be offered under identical terms and conditions,
Section 4927.03(A)(2)(c), Revised Code, only requires that the
functionally equivalent or substitute services be readily available at
competitive rates, terms, and conditions. As to this requirement, the
Commission determined that, consistent with the criteria set forth in
Rule 4901:1-4-10(C), O.A.C., to the extent that CBT is losing customers
and the requisite number of alternative providers are present, it is
evident that functionally equivalent or substitute services are readily
available. (November 28, 2006 Order at 14.) Last, the Commission
fully considered OCC's arguments concerning the services offered by
the unaffiliated facilities-based alternative providers in 05-1305 and
also raised here in opposition to the alternative providers that are
present in the Cincinnati and Hamilton exchanges. (November 28,
2006 Order at 13-14; 05-1305 Opinion and Order at 25.) We find that
OCC has raised no new arguments for the Commission s
consideration. Therefore, OCC's application for rehearing under
allegations of error 5-12 is denied.

(23) The Commission recognizes that there may be customers in the
Cincinnati and Hamilton exchanges who do not want or need to
purchase anything more than BLES or BLES plus limited vertical
features, such as call waiting or caller ID. However, the existence of
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these customers does not cancel out the fact that CBT is facing
competition for BLES in these markets. Further, we note that CBT's
stand-alone BLES offering will continue to be available as an option.
Last, for those customers who are "7ow-income," their basic local
exchange service needs are already provided under the Lifeline
program, which will not be impacted by the BLES pricing flexibflity.
(05-1305, Opinion and Order at 25; Entry on Rehearing at 26. See Rule
4901:1-4-06(B), O.A.C.)

Barriers to Entry

(24) Next, under allegation of error 27, OCC claims that the Conunission
erred in finding that Competitive Test 4 shows that there are no
barriers to entry for BLES. (OCC at 36.) On the other hand, CBT
asserts that the Commission has addressed OCC's "barriers to entry"
arguments multiple times now. CBT argues that the Comnvssion
determined that market factors that might present difficulties for a
new entrant, yet would not prevent the entrant from providing
competitive service, were not barriers to entry. (CBT at 8.) Also, CBT
asserts that it presented evidence establishing that all of the conditions
set forth in Competitive Test 4 exist in the Cincinnati and Hamilton
exchanges. (Id. at 21.) Last, CBT asserts that, because compliance with
any one of the four competitive tests is automatically deemed
compliance with the statutory requirements for granting BLES
alternative regulation, there are no barriers to entry. (Id.)

(25) The Commission previously determined that the required presence of
at least five unaffiliated facilities-based alternative providers, in
combination with the requisite ILEC residential access line loss,
adequately establishes that there are no barriers to entry, thus
satisfying Section 4927.03(A), Revised Code. The Commission finds
that the Competitive Test 4 criteria, of (1) a minimum loss of at least
15 percent of the total residential access lines (as of 2002) and (2) the
presence of a least five unaffiliated facilities-based alternative
providers, are significant indicators that there are no barriers to entry
for competitive providers in that particular market (exchange) and
that a significant number of customers perceive those service offerings
as a reasonably available substitute offering that competes with the
ILEC's BLES. (November 28, 2006 Order at 12; 05-1305 Entry on
Rehearing at 18.) The Commission fully considered OCC's arguments
concerning "barriers to entry" in 05-1305 and also asserted here in
OCC's opposition to CBT's application for BLES alternative
regulation. (November 28, 2006 Order at 11-12; 05-1305 Entry on
Rehearing at 17-19; Opinion and Order at 22.) We find that OCC has
raised no new arguments for the Commission's consideration.
Therefore, OCC's application for rehearing under allegation of error
27 is denied.
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(26) Also, under allegation of error 28, OCC claims that the Commissiori
erred in finding that CBT, in meeting Competitive Test 4, had
demonstrated that there are no barriers to entry for BLES in the
Cincinnati and Hamilton exchanges. (OCC at 36.) We find that
OCC's argument is the same as the preceding argument above. We
reject this argument for the reasons discussed immediately above.
The Commission fully considered OCC's arguments asserted in its
opposition to CBT's application for BLES alternative regulation.
(November 28, 2006 Order at 11-12.) We find that OCC has raised no
new arguments for the Commission's consideration. Therefore,
OCC's application for rehearing under allegation of error 28 is denied.

Public Interest

(27) Next, under allegation of error 31, OCC asserts that the Commission
erred in granting alternative regulation to CBT's stand-alone BLES,
contrary to the public interest. (OCC at 37.) In 05-1305, the consumer
groups, which included OCC, proposed that the Commission require
ILECs that seek BLES alternative regulation to make additional
commitments, such as ubiquitous deployment of advanced services
throughout all of the ILEC's central offices, rather than the
commitments required under the Elective Alternative Regulatory Plan
(EARP) rule.4 OCC argues, again, that the lack of additional ILEC
commitments is not in the public interest. (05-1305 Opinion and
Order at 11; OCC at 38.) CBT rejects OCC's argument that ILECs
should be forced to make additional socfal commitments as part of
alternative regulation for BLES. (CBT at 21.) CBT asserts that this
issue was thoroughly reviewed in 05-1305 and properly rejected by
the Comrnission. Next, CBT• further asserts that the commitments
desired by OCC would place the ILECs at a competitive disadvantage,
because their competitors are not required to make the same
commitments. (1d.) Moreover, CBT asserts that one of the
prerequisites for alternative regulation of BLES is that the ILEC be in
compliance with aR EARP commitments. CBT notes that BLES
alternative regulation does not reduce the commitments required by
EARP. In addition, CBT asserts that the BLES alternative regulation
rules require that Lifeline rates be frozen, even if regular BLES rates
are increased. (ld_ at 21-22.) Last, CBT submits that, in 05-1305, the
Commission concluded that, if an ILEC satisfied the requirements of
one of the competitive market tests, then alternative regulation of that
ILEC's BLES would be in the public interest, (Id. at 22.)

(28) As we discussed previously in 05-1305, in order to establish
alternative regulatory requirements for BLES and other Tier 1
services, the Commission must, under the law, not only find that the
services are subject to oompetition or have reasonably available

4 See Rule 4901:1-4-09(B)(1), O.A.C.
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alternatives, but we must also find that the alternative regulatory
requirements are in the public interest. To guide us in determining
whether alternative regulatory treatments are in the public interest,
we look to the policy of the state, as set forth in Section 4927.02(A),
Revised Code, to ensure the availability of adequate BLES to citizens
throughout the state. The goal of ensuring that the largest number of
residents possible has access to high quality telephone service
regardless of income or geographic location remains an important
policy objective of Ohio. The Commission continues to believe that, at
least for the near future, BLES, including basic caller ID, is an essential
.service for many Ohioans. On the other hand, we are fully aware that
ILECs are facing increasing competition from alternative service
providers that are not regulated by the Commission and, as AT&T
Ohio noted in the 05-1305 proceeding, many of the ILECs have been
charging the same rates for BLES since the early 1980s. Therefore, in
developing the rules for BLES alternative regulation, we sought to
strike a balance between the important public poiicy of ensuring the
availability of stand-alone BLES at just and reasonable rates, while at
the same time recognizing the continuing emergence of a competitive
environment through flexible regulatory treatment of ILEC services,
where appropriate. In reaching our conclusion, we considered the
regulatory treatment of competing alternative providers, including
wireline CLECs, wireless carriers, VoIP, and cable telephone
providers. After serious consideration of the issues raised by the
parties, including OCC, we determined that if an ILEC satisfies one of
the four adopted competitive market tests in an exchange, the ILEC
will be permitted upward pricing flexibility for BLES and other Tier 1
services. (05-1305 Opinion and Order at 40.)

(29) With respect to OCC's arguments concerning additional ILEC
commitments under BLES alternative regulation, we previously
determined that enhanced or additional ILEC commitments would
not be appropriate in a competitive environment. We believe that in a
competitive environment an ILEC should have the appropriate
incentives to deploy additional advanced services and provide other
public benefits to consumers. (05-1305 Entry on Rehearing at 2; 05-
1305 Opinion and Order at 11.)

(30) As we determined in our November 28, 2006 Order, after a thorough
review of the record in this proceeding, we found that CBT had met
its burden of proving, in accordance with Section 4927.03(A), Revised
Code, that granting CBT's application for BLES and other Tier I
service flexibility in the Cincinnati and Hamiiton exchanges is in the
public interest; that CBT's BLES is subject to competition and that
CBT's customers have reasonably available alternatives; and that there
are no barriers to entry with respect to BLES in those exchanges. (Id,
at 30.) We find that OCC has raised no new arguments for the
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Commission's consideration. Therefore, OCC's application for
rehearing under allegation of error 31 is denied.

November 28, 2006 Opinion and Order

(31) In its eighth general assignment of error, and specific allegation of
error 32, OCC contends that the Commission's November 28, 2006.
Order violates Section 4903.09, Revised Code. OCC asserts that the
Commission failed to adequately explain the reasons for its decision.
OCC argues that the Commissiori s approval of CBT's application for
BLES alternative regulation depends on the "lawf.ulness' of the rules
adopted in 05-1305, which OCC challenged bath in 05-1305 and here.
OCC references MCI Telecommunications Corp, v. Pub. Util. Comm.
(MCI)5 in support of its position that the Commission erred by
incorporating the record from 05-1305 into this case, instead of setting
forth in detail the facts from 05-1305 that supported the Comrnission's
actions in this case. (OCC at 39-41.) CBT rejects OCC's position. CBT
asserts, first, that OCC selectively quoted from MCI to support its
position. CBT submits that the actual holding in MCI states: "In order
to meet the requirements of R.C. 4903.09, therefore, the PUCO order
must show, in sufficient detail, the facts in the record upon which the
order is based, and the reasoning followed by the PUCO in reaching
its conclusion." (MCI, 32 Ohio St. 3d 306,312; CBT at 23.) CBT further
notes that the MCI court deternUned that the Conunission's order
satisfied the requirements of Section 4903.09, Revised Code, for a
reasoned decision based on a factual record. (CBT at 23-24.) Further,
CBT asserts that the Ohio Supreme Court has since repeated that strict
compliance with the terms of the statute is not required.6 CBT also
asserts that the Commission's order only needs to set forth sufficient
factual detail to permit. the court to determine the basis of its
reasoning.7 (CBT at 24.) CBT argues that there is no doubt how the
BLES rules were developed or, why the Commission approved the
application in this case. Last, .CBT asserts that the Ohio Supreme
Court has expressly approved incorporation of the record from one
case to another as meeting the requirements of Section 4903.09,
Revised Code. (MCI, 32 Ohio St. 3d 311-312; CBT at 24.)

(32) We note that Section 4903.09, Revised Code, provides: "In all
contested cases .,. the commission shall file, with the record of such
cases, findings of fact and written opinions setting forth the reasons
prompting the decisions arrived at, based upon said findings of fact."
The Ohio Supreme Court has observed that the purpose of this statute
is to inform the interested parties as to the reasons for the
Commission's actions and to provide the court with an adequate

5 See MCI TeIecommunications Corp. o. Pub. Util. Comm., 32 Ohio St. 3d 306 (1987).

6 See Tongren v. Pub. Utit. Comm., 85 Ohio St.3d B7,1999-Ohia206.
7 See Allnet Communications Serv. Inc. v. Pub. tltil. Comm., 70 Ohio St. 3d 202„ 209 (1994).
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record so that it may determirte whether the Comntission's decision is
lawful and reasonable.8 We believe that, in 05-1305, the Opinion and
Order and Entry on Rehearing fully described the bases for adopting
the rules for BLES alternative regulation. As noted by CBT, the Ohio
Supreme Court has approved incorporation of the record from one
case into another. Also, as we noted in our November 28, 2006 Order,
the majority of OCC's arguments were a repetition of the arguments
that it made in 05-1305, thus, it was reasonable to incorporate that
record into this proceeding. Further, we believe that our
November 28, 2006 Order fully addressed the Commissiori s analysis
of the facts, under the applicable competitive test, in reaching the
conclusion to approve CBT's application for BLES alternative
regulation in the Cincinnati and Hamilton exchanges. Therefore,
OCC's application for rehearing under allegation of error 32 is denied.

(33) Finally, the Commission notes that any remaining assignments or
allegations of error not specifically addressed in this Entry on
Rehearing, including any new arguments specific to rules that would
have been more appropriate to raise in the rulemaking proceeding
rather than in CBT's application proceeding, are denied.

ORDER:

It is, therefore,

ORDERED, That OCC's application for rehearing is denied, as set forth above. It is,
further,

ORDERED, That, consistent with our November 28, 2006 Order, the record from
Case No. 05-1305-TP-ORD should be considered as part of the record in this case,
including but not limited to all of the Commission's orders as well as the evidence
subnritted by the parties in that case.

8 See Migden-Ostranderv. Pub. UtiL Cnmm., 102 Ohio St. 3d 451 at I 17, 2004-Otuo-3924.
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ORDERED, That a copy of this Entry on Rehearing be served upon all parties and
interested persons of record.

THE PUBLICMI'ILITI ILT, :i: ON OF OHIO

Alan R.

Ronda HartmaAF

l
L^ ealerie A.

JKS:ct

Entered in the Journal

• JAN 3 i 2007

Renee I. Jenkins
Secretary

iber, Chairman
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fl/
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Donald L
Q^3
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On November 28, 2006, the Public Utilities Commission of Ohio ("Conunission" or

"PUCO") issued its Opinion and Order ("O&O") in this proceeding. The Commission

granted alternative regulation ("alt reg.") under Olvo Adm. Code 4901:1-4-09 for the basic

local exchange service (`BLES") of Cincinnati Bell Telephone Company LLC ("CBT" or

"the Company) in CBT's Cincinnati and Hamilton exchanges, thereby subjecting BLES-

only customers in those exchanges to annnal rate increasea of up to $1.25 per montb, at

CBT's discretion.

Pursuant to R.C. 4903.10 and Ohio Adm. Code 4901:1-35, the Office of the Ohio

Consumers' Counsel ("OCC") applies for rehearing from the O&O, on behalf of residential

utility customers.t The O&O is unjust, anreasonable and unlawful in the following

particulars.

' OCC's intervention in this proceeding was granted on September 29, 2006. See O&0 at 1.
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1. The Conunission erred in finding that compliance with Competitive

Test 4, 01-io Adm. Code 4901:1-4-10(C)(4) ("Test 4"), which

incorporates a line loss prong and an alternative providers prong,

permits alt. reg. for BLES under R.C. 4927.03(A).

2. Especially in light of CBT's information and OCC's evidence, the

Commission erred in finding that conipliance with Test 4

demonstrates that there are no barriers to entry for BLES in the

Cincinnati and Hamilton exchanges.

3. Especially in ligbt of CBT's information and OCC's evidence, the

Conttnission erred in finding that compliance with Test 4

demonstrates that CBT's BLES is subject to competition or that CBT

BLES eustomers have reasonably available altematives in the

Cincinnati and Hamilton exchanges.

4. The Commission ened in adopting rules for BLES alt. reg. that do

not meet the requirements ofRC. 4927.03(A).

BLES AND BiINDLES:

5. The Commission erred in finding that biuWles of service from

alternate providers are competition or alternatives to stand-alone

BLES, and that their presence allows granting alt reg. to stand-alone

BLES.

6. The Conunission erred in granting alt. reg. to CBT's stand-alone

BLES when the bundles of services available from alternative

2
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providers are not fiutctionally equivalent or substitute services

available at competitive rates, tenns and conditions.

7. The Conunission emed in relying on the lack of a statutory

requirernent that services be exactly the same to allow bundles to

qualify as competition or alternatives to stand-alone BLES.

S. The Commission erred in relying on customers that leave an

incumbent local exchange carrier's stand-alone BLES

offering to subscribe to an altemative provider's bundled service

offering viewing such bundled service offerings as a reasonable

alternative service, and a substitute to, the ILEC's stand-alone BLES.

9. The Commission erred in relying on the supposed lack of a statutory

requirement that services be similarly priced and have similar terms

and conditions to allow bundles to qualify as competition or

alternatives to stand-alone BLES.

10. The Commission erred in finding that Time Wamer Cable's (`°fime

Warner's) Digital Phone and Current Communication's

("Current's") Current Voice services are competitive with or provide

reasonably available altematives to CBT's stand-alone BLES.

11. The Conunission erred in finding that wireless service is competitive

with or provides a reasonably available altemative to CBT's stand-

alone BLES.

3
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12. The Comniission erred in granting alt. reg. for CBT's stand-alone

BLES when the services of altemative providers will not act to

restrain CBT's prices for stand-alone BLES.

LINE LOSS PRONG

13. The Commission erred in finding that the line loss prong of Test 4

satisfies the requirements of R.C. 4927.03(A).

14. The Commission further erred in finding that the line loss prong

satisfies the requirements of R.C. 4927.03(A), having decided based

on the record that it would be impossible for CBT, and equally any

ILEC, to identify where the lost aecess lines went.

15. The Commission erred in finding that the line loss prong satisfies the

requirements ofILC. 4927.03(A), having acknowledged non-

compelitive reasons for line loss.

16. The Commission erred in finding that the line loss prong addresses

barriers to entry because it allegedly shows a reasonable number of

providers offering competing services and that a significant number

of residential subscribers perceive those service offerings as a

reasonably available substitute offering that competes with the

ILEC's BLES, without any basis in the record.

17. The Commission erred in finding that the 2002 start date for the line

loss prong excludes any data distortion due to residential line losses

not attributable to competition for BLES.

4
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18. The Commission erred in asserting that OCC argued that all line

losses were due to Internet switching.

19. The Cominission erred in finding that statewide digital subscriber

line ("DSL") substitution numbers were irrelevant, given that its

ruling was based on statewide numbers.

20. The Commission erred in finding that line losses to CBT's wireless

affiliate are relevant to a finding that CBT's standalone BLES has

competition or reasonably available alternatives.

ALTERNAT'IVE PROVIDF.I2S PRONG

21. The Commission erred in finding that the presence of several

facilities-based providers is a more significant factor than longevity

in the market for supporting a healthy sustainable market.

22. The Commission erred in finding that the presence of Time W arner

and Current in an exchange qualify CBT for BLES alt. reg.

throughout the entire exchange even though they serve only part of

the exchange.

23. The Commission especially erred in flnding that Current's presence

in the Cincinnati exchange was sufficient to justify BLES alt, reg.

throughout the exchange.

74. The Commission erred in finding that the supposed failure of OCC to

dispute that an altemate provider has subscnbers and is a viable

provider, means that said carrier has a"presence" in the market.

5
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25. The Conunission erred in finding that each of the wireless carriers

provides readily available altematives to CBT's stand-alone BLES,

given the limitations of the wireless carriers' services.

26. The Cornmission erred in finding that each of the wireless carriers

provides readily available altematives to CBT's stand-alone BLES,

given the rates for the wireless carriers' services.

BARRIERS TO ENTRY

27. The Commission erred in finding that meeting Test 4 shows that

there are no barrien; to entry for BLES.

28. The Commission erred in 6nding that CBT, in meeting Test 4, had

shown that there are no barriers to entry for BLES in the Cincinnati

and Hamilton exchanges.

29. The Commission erred in finding that all of the barriers to entry

asserted by OCC's witness Dr. Roycroft are cured by federal and

state laws and rules.

30. The Commission erred in Snding that Dr. Roycro8 failed to identify

any Cincinnati exchange- and Hamilton exchange-specific barriers to

entry, when the Commission's findings were not Cincinnati

exchange- and Hamilton exchange-specific.

6
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ADDITIONAL ERRORS

31. The Conunission erred in granting alt. reg, to CBT's stand-alone

BLES, contrary to the pubhc interest.

32. The Commission erred in failing to adequately explain the reasons

for its decision.

As a result of these many errors, the O&O should be abrogated in its entirety.

Respectfully submitted,

JANINE L. MIGDEN-OSTR.ANDER
CONSUMERSWOUNSEL

David C. BergmannyTrial Attorney
Terry L. Etter
Assistant Consumers' Counsel

Office of the Ohio Consumers' Counsel
10 West Broad Street, Suite 1800
Columbus, Ohio 43215-3485
(614) 466-8574 (Telephone)
(614) 466-9475 (Facsimile)
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BEFORE
THE PUBLIC UTILITIES COMMISSION OF OHIO

In the Matter of the Application of the
Cincinnati Bell Telephone Company LLC
For Approval of an Alternative Form of
Regulation of Basic Local Exchange
Service and Other Tier 1 Services
Pursuant to Chapter 4901:1-4 Ohio
Administrative Code.

Case No. 06-1002-TP-BLS

MEMORANDUM IN SUPPORT

1. INTRODUCTION

Based on the Conunission's decision in the O&eO, CBT will now be able to

increase the BLES rates for the *** BEGIN CONFIDENTIAL ** s END

CONFIDENTIAL customers of stand-alone BLES in the Cincinnati and Hamilton

exchanges2 by $1.25 a month.3 This represents *** BEGIN CONFIDENTIAL

END CONFIDENTLAI, of CBT's customers in these two exchanges. According to news

reports, CBT intends to take advantage of its new capabilities.4 CBT will also be able to

increase its basic CallerID rates by 50¢ per month.

Z Response to OCC Interrogatory I.a. An additional *** BEGIN CONFIDENTIAL *** END
CONFIDENTIAL customars subscribe to BLES and basic CallerID only. Response to OCC Interrogatory
1.b. It is ludicrous that the number of customers that will be affecbed by this case is a confidential number.

' Ohio Adtn Code 4901:1-4-11(A) allows a $1.25 increase in the per-month charge for BLES. CBT's
BLES rate in Rate Band I is $16.95 and in Rate Band 2 is $27.95. The Cincirrnati and Hamilton exchanges
have wire centers that fall into both rate bands.

°"Cincinnati Bell won't need state OK to raise phone rates," Dayton Daily News (November 30, 2006)
("'Cincinnati Bell will notify those residential customers in December that it will raise their rates for basic
local exchange service by $1.25 a rnonth,' a CBT spokesman said.").

1
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In a Commission news release issued with the O&O, Chairrnan Schriber was

quoted as stating:

Cincinnati Bell demonstrated to the Commission that it faces
significant competition in the Cincinnati and Hamilton exchanges
from a variety of service providers whose rates are not regulated.
... The pricing flexibility granted today pemtits the company to
face the challenges of this competition... 5

It is illogical to grant CBT the ability to raise consumers' rates in order to meet

competition 6 Moreover, the Conunission's decision is flawed beeanse it allows CBT to

raise rates for services for which -- and in areas where - the Company faces no

competition. The "pricing flexibility" granted CBT is the ability to raise rates for stand-

alone BLES. Yet the record shows that the competition CBT faces is not competition for

stand-alone BLES. Instead the "significant competition" is competition for bundles that

include BLES. CBT has had total pricing flexibility for such bundles since June 30,

2004? In granting alt. reg. to CBT's stand-alone BLES, the Commission has allowed the

Company to raise rates for its "bare rninimttm" service that consumers can choose to

obtain a more affordable rate, for which there is no competition that would meet the

standards of R.C. 4927.03(A).

As part of its application for BLES alt. reg., CBT submitted that it lost more than

18% of its residential access lines in the Cincinnati and Hamilton exchanges between

2002 and 2005. The Corrunission found that this circumstance justified granting BLES

' See WM•//wwwpuao oltio r:ov/PUCO/MediaAoomlMediaRelease.cfm?id=7134.

6 As Congress noted in the preamble to the Telecommunications Act of 1996, Pub. L. No. 104-104, 110
Stat. 56, that legislation was meant "[t]o protmte cotnpetition and reduce regulation in order to secure
lower prices ... for American telecommunications consumers...:' (Emphasis added.)

' In the Matter of the Application ofCincinnati Bell Telephone Company For Approval ofan Altentative

Forrn ofRegtdation Pursuant to Chapter 4901:1-4, Ohio Administrative Code, Case No. 04720-Tp-ALT,

Opinion and Order(7une30,2004).
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alt. reg. despite the fact that this line loss includes losses to CBT's DSL service and other

broadband services, to CBT's wireless affiliate, and to other providers' broadband and

wireless service. None of these losses demonstrate anything about competition or

alternatives to CBT's BLES, or about barriers to entry for BLES, as required by the law.8

CBT has no idea, and neither does the Commission, about how much of the line loss in

2005 was due to competition or alternatives to BLES.

CBT also asserted that there are five unaffiliated facilities-based alternative

providers in the two exchanges. The application purports to demonstrate this as follows:

Exchange Non-wireless Wireless providers Total unafflUated
providers facilities-based

providersservtng
the residential
market

Cincinnati Cutrent; Time Cingular, Verizon, 7
Warner T-Mobile, Sprint

and Cricket

Hamilton Time Warner Cingular, Verizon, 6
T-Mobile, Sprint
and Cricket

The Commission's rule requires there to be fve unaffiGated facilities-based providers

serving the residential market in each exchange. The Commission disqualified Cricket,9

so that leaves six providers in the Cincinnati exchange and five in the Hamilton

exchange.

The Commission allowed Current and Time Watner to qualify, despite the fact

that neither provider has a service that is competitive to CBT's BLES. The Commission

8 R.C. 4927.03(A).

9 E.g., O&O at 28.
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also allowed Time Watner and Current both to qualify in the Cincinnati exchange,

despite the fact that neither provider serves the entirety of the Cincinnati exchange.

And the Commission allowed the four wireless providers to qualify, despite the

fact that they do not offer service that is functionally equivalent to BLES. The

Conunission focuses on the question of whether wireless service is exactly like BLES; in

reality, wireless services are substantially different enough from stand-alone BLES that it

is wrong under the statute to treat them as substitutes. The rates for wireless services are

up to 260% higher than CBT's BLES rates.' ° And not one of the wireless providers is

willing to guarantee that its service is readily available in any specific portion of a CBT

exchange. This means that for CBT BLES customers, there is nothing in the record of

this proceeding to show that functionally equivalent or substitute wireless services are

"readily available at competitive rates, terms and conditions" as required by the statute.lI

R.C. 4927.03(A) allows alt. reg. for BLES provided to residential consumers if it

is found to be in the "public interest" and two conditions are met: 1) there are no barriers

to entrylZ; and 2) BLES is subject to competition or BLES customers have reasonably

available alternatives to BLES.13 Pursuant to R.C. 4927.03(D), the Commission adopted

rules for the processing of ELEC applications for BLES alt. reg.la

10 Roycro8 Affidavit, 174.

Id., ¶ 100.

`Z R.C. 4927.03(A)(3).

^a R.C. 4927.03(A)(1)(a) and (b).

14 In the Matter of the Implementation of H.B. 218 Concerning Alternative Regulatton ofBasic Local

Exchange Service oflncambenr Local Exchange Telephone Companies, Case No. 05-1305-TP-ORD ("05-
1305"), Opmion and Order (March 6, 2006) ("05-1305 O&O"), adopting revised Ohio Adm Code Chapter

4901:1-4.
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Those rules contain so-called "competitive tests" which, although purporting to

address the tests in R.C. 4927.03(A),15 do not really meet them. Thus meeting the tests as

written in the rales cannot justify BLES alt. reg. under R.C. 4927.03.

On August 6, 2006, CBT filed its application for BLES alt. reg. for the Cincinnati

and Hamilton exchanges. Irt its application, CBT claimed that the fourth of the

Commission's four "competitive tests" {"Test 4") is met in the Cincinnati and Hamilton

exchanges.16 As noted above, under that test an ILEC is eligible for BLES alt. reg. in an

exchange if it has lost 15% of its residential access lines in that exchange since 2002, and

there is the presence of at least five unaffiliated facilities-based altemative providers

serving the residential market in the exchange.

This Memorandum is organized as follows: First, the pertinent statutes are

described. Second, some of the more fundamental errors in the Commission's

implementation of the statute -- through Test 4 -- are demonstrated. Third, the focus

tums to what is perhaps the most pervasive error in the O&O: the treatment of bundles

that oontain BLES as competition for or alternatives to CBT's stand-alone BLES.

Fourth, another grievous error: Allowing BLES alt. reg. for CBT despite the fact that two

of the candidate alternative providers do not serve the entirety of a CBT exchange. Fifth

and sixth, the specific errors of the line loss prong and the alternative providers prong are

demonstrated. Seventh, the fundamental flaw of the BLES alt. reg. rules' divorcement

from the statutory requirement to show a lack of barriers to entry is discussed. Eighth,

the failure of the public interest in granting BLES alt. reg. to CBT for these two

'S 1d at 22, 25.

16 Applicatlon, Exhibit 3 at 1; see Ohio Adin. Code 4901 r1-4-10(C)(4).

5
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exchanges is shown. And the memorandum concludes with questions about the

Commission's blanket incorporation of the 05-1305 record into this proceeding. Each of

the allegation of error is tied -- in footnotes - to specific portions of the memorandum.

0CC showed in its submissions in this docket that CBT had not met Test 4 or the

statute for its stand-alone BLES in the Cincinnati and Hamilton exchanges. The

Comnrission erred in granting CBT's application.

II. THE LAW

In 2005, the General Assembly amended R.C. 4927.03 to allow alt. reg. for

BLES." The statute now reads, in pertinent part:

(A) (1) The public utilities commission ... may, by order, exempt
any such telephone company or companies, as to any public
telecommunications service, Including basic local exchange
service, from any provision of Chapter 4905. or 4909., or sections
4931.01 to 4931.35 of the Revised Code or any rule or order
adopted or issued under those provisions, or establish alternative
regulatory requirements to apply to such public
telecommunications service and company or companies; provided
the commiasion finds that any such measure is in the public
interest and either of the following conditions exists:

a) The telephone company or companies are subject to competition
with respect to such public telecotnmunications service;

(b) the customers of such public telecommunications service
have reasonably available altematives.

(Emphasis added.) The General Assembly imposed a specific additional condition on

BLES alt. reg.:

(A)(3) To authorize an exemption or establish alternative
regulatory requirements under division (A)(1) of this section with

" H.B. 218.
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respect to basic local exchange service, the commission
additionally shall find that there are no barriers to entry.

(Emphasis added.)

The General Assembly did not alter the specific factors that the Commission must

consider in granting alt. reg., found in R.C. 4927.03(A)(2):

(2) In d®tennining whether the conditions in division (A)(1)(a) or
(b) of this section exist, factors the connnission shall consider
include, but are not limited to:

(a) The number and size of altemative providers of services;

(b) The extent to which services are available from altemative
providers in the relevant market;

(c) The ability of altemative providers to make functionally
equivalent or substitute services readily available at competitive
rates, terms, and conditions;

(d) Other indicators of market power, which may include market
share, growth' in market share, ease of entry, and the affiliation of
providers of services.

(Emphasis added.) The General Assembly also did not alter the requirement that the

Conmrission must find any alt. reg. measure to be in the public interest.1s

The General Assembly did, however, amend the state policy which the

Commission must consider in implementing R.C. 4927.03(A):

It is the policy of this state to:

(2) Rely on market forces, wbere they are present and capable of
supporting a healthy and sustainable, competitive
teleconununications market, to maintainjust and reasonable
rates, rentals, tolls, and charges for public teleconununications
service; ....19

" R.C. 4927.03(A)(1).

"R.C. 4927.02(A). The emphasized language was added by H.B. 218.
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In adopting the BLES alt. reg. rules, the Commission fell short of its duty under

R.C. Chapter 4927. Likewise, the Commission fell short of its duty in granting alt. reg. to

CBT under those rules.

III. THE COMMISSION'S7NTERPRETATION OF THE STATUTE,
AS REPRESENTED BY THE BLES ALT. REG. RULES, IS
ERRONEOUS20

CBT argued that OCC, in its filings in this docket, was merely reiterating the

same arguments that were made in 05-1305, despite the Commission's rejection of those

argnments in 05-1305?t The O&O states that OCC's arguments "are the very same

arguments ... as OCC made in challenging the rnles approved in 05-1305,"22 but does not

express an understanding of the reason for OCC's arguments. By contrast, in the

contemporaneous AT&T Ohio BLES alt. reg. proceeding, the Commission recognized

the necessity of OCC's reiteration:

[T]he Ohio Supreme Court has held that the validity of the
Commission's rules can only be determined when a question arises
in a matter that is justieiable. Because this proceeding is one of the
first cases since the adoption of the BLES alt. reg. rules, this is
OCC's first opportunity to raise, in a case where the nrles are being
applied, the validity of the BLES alt. reg. ruie.s.23

20 This section addresses Allegations of Error 1-4.

21 See O&O at 6.

ZZIdat7.

"In theMatter of the Application ofAT&T Ohio forApproval of an Alternative Form ofRegulatton of

Basic Local Exchange Service and Other Tier I Services Pursuant to Chapter 490I: ]-4 Ohio

Administratlve Code, Case No. 06-1013-TP-BLS, Entry (Septeniber 27, 2006) at 3, citing Craun v. Pub.

UtR. Commn, 162 Ohio St. 9. The Entry came about as a result of OCC's interlocutory appeal from an

Attorney Examiner's order purporting to bar reargutnent of the 05-1305 issues in the AT&T Ohio BLES

alt. reg. case. No such order was issued in the instant proceeding.
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The instant proceeding is in fact the first proceeding in which the Colnmission has

applied the BLES alt. reg. rules and reached a decision 24 Therefore, OCC's argtunents

against those rules--and in favor of rules that would give Ohio consumers the protections

against rate increases intended by the General Assembly- are particularly important.

Further, the Conunission incorporated the entire record from 05-1305 into the record of

this case.Z5

"The couunission, as a creature of statute, has and can exercise only the authority

conferred upon it by the General Assembly."26 H.B. 218 required the Comtnission to

adopt rules implementing its amendments within 120 days after the effective date of the

amendments.27 The BLES alt. reg. rules do not, in fact, implement the H.B. 218

amendments.28 Further, a rule issued "pursuant to statutory authority has the force of law

unless it is unreasonable or conflicts with a statute...... Z9 The rules -- and therefore their

application in the instant case -- are unreasonable and do not follow the statute, and thus

do not allow alt. reg. to be granted to CBT's stand-alone BLES in the Cincinnati and

Hanrilton exchanges.

The Commission issued a decision on AT&T Ohio's BLES alt. reg. application on December 20, 2006.

O&O at S. See Section X., below.

^ Tongren v. Pub. Util. Comm., 85 Ohio St.3d 87, 88 (1999).

21 R.C. 4927.03(D).

28 R.C. 119.01(C) defines a'Yole" as "any rule, regulation, or standard, having a general and uniform
operation, adopted, protnulgated, and enforced by any agency under the authority of the laws governing
such agency...:" (Emphasis adde(L) Given their confiict with R.C. 4927.03(A), the BLES alt. rep, rules
were not issued "under the authority of the laws." See also R.C. 111.15(Ax 1).

29 State, ex rel. Celebrezze, v. NationaILime & Stone Company, 68 Ohio St.3d 377, 383 (1994).
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As discussed above, the law requires a finding that a proposal meet the "public

interest" and that there be two separate findings before a company oan be granted alt. reg.

for its BLES: first, that the company's BLES is subject to competition or that customers

of the company's BLES have reasonably available alternatives to BLES; and second, that

there are no barriers to entry for the provision of BLES. The Commission attempted to

implement those requirements in the BLES alt. reg. rules by adopting four competitive

market tests, including Test 4 under which CBT made its application in this case.

With regard to barriers to entry, in the 05-1305 Entry on Rehearing, the

Commission justified the competitive market tests as follows:

Consumer Groups' arguments appear to be premised on the belief
that in order for an ILEC to satisfy H.B. 218, any condition that
makes entry more difficult must be removed for all potential
competitors. The Commission finds such an interpretation to be
unreasonable and impractical. Realistically, all companies are
confronted with at least some conditions that make entry difficult.
Therefore, the primary issue becomes an analysis of whether these
difficulties can be overeome by some competitors or whether
market conditions involve tme barriers to entry that prevent or
significantly impede entry be^nd those risks and costs normally
associated with market entry.

The Commission also stated, "If H.B. 218 stands for the proposition that all conditions

that make entry difficult have to be eliminated for all potential competitors, such an

interpretation will create an insurmountable burden of proof for an ILEC to satisfy."3'

The Commission thus interpreted "no barriers to entry" as "no barriers to entry

sufficient to prevent or significantly impede market entry." In fact, if R.C. 4927.03(A)(3)

is interpreted as the Commission would have it, then the "additional" test from H.B. 218

30 05-1305 Entry on Rehearing (May 3, 2006) ("05-1305 Entry on Rehearing") at 17-18.

"Idat18.
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is mere surplusage and the General Assembly's intention for an additional protection for

consumers is written out of the law by Commission fiat.32 If there were barriers to entry

sufficient to prevent or significantly impede market entry for BLES, then BLES could not

be subject to competition or have reasonably available altematives, as the test from R.C.

4927.03(A)(1) requires.33 That test did not change in H.B. 218.

As a matter of fact, the market test proposed by OCC and the other Consumer

Groups did not take the extreme position alleged by the Commission. The Consumer

Groups' market tests provision on barriers to entry was that:

[t]he applicant must demonstrate that there are no batriers to entry
associated with the provision of BLES. The applicant must
provide evidence of the absence of factors which would inhibit
timely, significant, and sustainable market entry. The applicant
must present evidence, including market share evidence, that
market entry in each exchange is resulting in the provision of
BLES throughout the exchange, outside of packages or bundles, by
unaffiliated [competitive local exchange carriers] CLECs and
facilities-based CLECs.34

This application of the statute is far more consistent with the policy of the State to "[r]ely

on market forces, where they are present and capable of supporting a healthy and

sustainable, competitive telecommunications market, to maintain just and reasonable

rates" than is Test 4, which does not require any such showing.

As previously noted, Test 4 requires two separate prongs to be met. With regard

to the line loss prong, the Commission stated:

;Z See Canton Storage and Transfer Co., v. Pub7ic Util Comm., 72 Ohio St.3d 1, 17 (1995).

" The General Assembly is presumed to want all parts of a statute to be operative. R.C. 1.47. Surplusage
is not to be found lightly. East Ohio Gas v. Pub. Util. Comm'n., 39 Ohio St.3d 295, 299 (1988).

36 See 05-1305 Entry on Rehearing at 20, n.2.
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t

[T]he Comniission, in its rules, focused on specific factors
demonstrating for residential BLES customers that all of the
statutory criteria found in Section 4927.03(A), Revised Code, have
been satisfied. For example, to the extent that an ILEC can
demonstrate that it has lost a`Yeal" percentage of its residential
customer base and that there are competitive altematives available
to BLES customers, the Commission is satisfied that barriers to
entry are not restricting the ability of competitors to compete.35

Also as to the line loss criterion, the Commission stated that "the test components

measuring access line losses do measure BLES competition because each access line

customer previously purchased BLES from the ILEC.i36 Both of these reasons ignore the

fact that neither the Commission nor CBT has any idea what portion -- if any -- of the

"line loss" is attributable to competition from providers of"functionally equivalent or

substitute services" that is directed in the statute.37

In and of itself, this shows the Commission's en•or in adopting the line loss prong

as a substitute for a showing of no barriers to entry for stand-alone BLES. If the

Commission is unable to detennine what portion of an ILEC's lost lines is due to

competition for customers and what portion is due to other reasons, such as migration of

customers' second lines to DSL (even the ILEC's DSL), then the Commission cannot

reasonably determine that there are no barriers to entry for firms seeking to enter the

BLES market in the ILEC's territory. The Commission's line loss test is a stab in the

dark, ultimately at the expense of the ILEC's stand-alone BLES customers who are

denied the intended statutory protections.

35 Id. at 18.

36Id.

37 S•PR Section VI., IIIfYa.
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Likewise, the PUCO's alternative providers prong, because it merely requires the

"presence of at least five unaffiliated facilities-based providers serving the residential

market,"38 and because it merely requires the alternative providers to be "serving" the

residential market, does not require those providers to be serving the market with the

statutorily-required "functionally equivalent or substitute services [that are] readily

available at competitive rates, terms and conditions" to stand-alone BLES 39 Indeed, as

shown below, the alternative providers "nominated" by CBT do not serve the market with

services for customers that are equivalents or substitutes for stand-alone BLES at

competitive rates, terms or conditions, as required by law. Further, the services are not

readily available to customers throughout the CBT exchanges under examination. This

also shows the Commission's error in relying on the mere "presence" of an arbitrary

number of altemative providers in a market as a substitute for the statutorily-mandated

showing of no entry barriers.

Regardless of how one looks at the competitive tests -- as independent gauges of

whether the statute is met, or as factors that must be reviewed in conjunction with the

statutory criteria - one thing is clear: The burden is on CBT to show that the tests and

the statute are met before the PUCO can grant altemative regnlation and allow potential

annual rate increases for customers.40 CBT did not meet that burden in this proceeding.

3a OLio Adm. Code 4901:1-410(C)(4).

3' R.C. 4927.03(A)(2)(c).

°0 Ohio Adm Code 4901:1A-10(A).
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IV. BLES AND BUNDLES: 'I'HE COMMISSION ERRED BY
TREATING COMPETITION FOR BUNDLES THAT INCLUDE
BLES AS COMPETITION FOR STAND-ALONE BLES.41

In 2001, the Commission found that bundles of services that include BLES -

along with almost all services other than stand-alone BLES -- met the requirements of

R.C. 4927.03(A), and were subject to altemative regulation.42 This decision was upheld

by the Ohio Supreme Court in 2004.43 The General Assembly must have been aware of

the Commission's rulings when it addressed H.B. 218 in 2005.44

After the Commission's 00-1532 ruling, the only service not subject to alt. reg.

was stand-alone BLES. That service, therefore, was the focus of the General Assembly's

actions in H.B. 218. That should have been the focus of the Commission's rulemaking in

05-1305; unfortunately, the Commission missed that point in adopting the BLES alt. reg.

rules and also in applying those rules to CBT.

It should be clear that CBT has not shown that there are no barriers to entry for

stand-alone BLES.°$ Other than CBT, there are no providers of stand-alone BLES for

customers in the Cincinnati and Hamilton exchanges, a sure sign of barriers to entry.

" Alllegations of Error 411.

'In the Matter of the Commission Ordered Investigation ofan Elective Alternarive Regulatory Framework
forlncumbent Local Exchange Companies, Case No. 00-1532-TP-COI, Opinion and Otder (December 6,
2001).

^ Stephens v. Pub. Util. Comm'n (2004),102 Ohio St.3d 44.

44 See testimony of Commissioner Ronda Hartman Fergus to House Public Utilities and Energy Comtnittee
(May 18, 2005) at 3("Under [the electivc alt. reg.] plan, a local telephone company can price its service
offerings, except for stand-alone basic local telephone service and basic caller ID, as whatever rates the
company thinks the marlmt will bear, and the company can also change those rates on a 0-day notice with
no approval from the Commission.").

as See Section VISI., below.
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Further, as discussed here, CBT's stand-alone BLES is not "subject to

competition" from the bundled services of the alternative providers identified by CBT.16

Neither do CBT's stand-alone BLES customers have "reasonably available altematives"

to their BLES in the bundles offered by the altern.ative providers.47

A. BECAUSE THE COMMISSION HAD ALREADY GRANTED ALT. REC.

FOR BLES IN BUNDLES, THE ALT. REG. PLAN ALLOWED BY H.B.

2181S LIMITED TO CBT'S STAND-ALONE BLES THAT IS OFFERED

TO CONSUMERS.

R.C. 4927.01(A) defines BLES as:

(1) End user access to and usage of telephone company-provided
services that enable a customer, over the primary line serving the
customer's premises, to originate or receive voice communications
within a local service area, and that consist of the following:

(a) Local dial tone service;

(b) Touch tone dialing service;

(c) Access to and usage of 9-1-1 services, where such services are
available;

(d) Access to operator services and directory assistance;

(e) Provision of a telephone directory and a listing in that
directory;

(f) Per call, caller identification blocking services;

(g) Access to telecommunications relay service; and

(h) Access to toll presubscription, interexchange or toll providers
or both, and networks of other telephone companies.

(2) Carrier access to and usage of telephone company-provided
facilities that enable end user customers originating or receiving
voice grade, data, or image communications, over a local exchange

46 R.C. 4927.03(A)(1)(a).

07 R.C. 4927.03(A)(1)(b).
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telephone company network operated within a local service area, to
access interexchange or other networks.

Further, the analysis for alt. reg. for customers' BLES is limited to that service, i.e.,

stand-alone BLES. In order for the Commission to authorize alt. reg. for stand-alone

BLES, the Commission must find that one or both of the following conditions exist:

a) The telephone company or companies are subject to competition
with respect to such public telecommunications service;

(b) the customers of such public telecommunications service
have reasonably available altematives. 48

In an application for alt. reg. for stand-alone BLES, "such public telecommunications

service" refers to stand-alone BLES. It does not refer to BLES as part of bundles.

In addition, the Cornmission stated that "[p]rior to enactment of H.B. 218, BLES

was beyond the scope of alternative regulation under Section 4927.03, Revised Code."49

Therefore, based on the Commission's previous fmding, the consideration of CBT's

application must be linuted to the question of alt. reg. for serving customers with stand-

alone BLES (given that bundled BLES has already been "alt. reg'd"). Thus the existence

of competition for BLES in bundles cannot be used to determine whether there is

competition or customers have alternatives for stand-alone BLES.50

According to the Conwvssion, however, it "previously noted that every customer

subscribing to a bundled service which includes BLES is, by definition, also a BLES

customer.s51 But competition and alternatives for bundles that include BLES do not

"g R.C. 4927.03(A)(2) (emphasis added).

49 05-1305 Entry on Rehearing at 19.

so See Wil}iams Affidavit, 130

Entry on Rehearing at 18.
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represent competition for consumers who subscribe only to stand-alone BLES, either in

terms of functional equivalents or substitutes, or in temzs of competitive rates, terms and

conditions 52 This confusion apparently allowed the Commission, in this case, to grant

alt. reg. for CBT's stand-alone BLES based on the existence of competition for, and

alternatives to, CBT's service bundles.

B. NONE OF THE ALTERNATIVE PROVIDERS OFFER STAND-ALONE

BLES To CusToMERs.

In attempting to meet its burden under the statute of showing competition or

alternatives for its BLES, CBT submitted information regarding five wireless carriers and

two "wired" carriers: Cingular, Cricket, Sprint, T-Mobile and Verizon on the wireless

side53; and Current and Time Warner on the "non-wireless" side. Yet none of these carriers

offer stand-alone BLES to customers. To the extent that they offer BLES or a BLES-like

service54 it is offered only as part of a bundle that includes vertical servioes and toll.

C. THE ALTERNATIVE PROVIDERS' BUNDLES ARE NOT FUNGTIONAL

EQUIVALENTS FOR, AND ARE NOT OFFERED TO CUSTOMERS AT

RATES COMPETITIVE TO, CBT's STAND-ALONE BLES.

In order for an ILEC to receive alt. reg. for its stand-alone BLES, the law requires

the Comrnission to determine that functionally equivalent services are available for

customers at competitive rates, temts and conditions. Wireless providers do not supply a

service that is competitive with CBT's BLES throughout the Cincinnati and Hamilton

exchanges. Dr. Roycroft presented an extensive review of the differences between the

sx R.C. 4927.03(A)(2)(c).

"The Commission eventually eliminated Cricket, because it had not been operating in CBT territory long
enough. O&0 at 28.

56 Tbe wireless caniers do not offer BLES. See Roycroft Affidavit at ¶¶ 46,49-50.
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services offered by C$T's candidate wireless providers and CBT's BLES, cumulatively

showing that the services offered to customers are not functionally equivalent.SS

Neither are the wireless carriers' rates competitive to CBT's stand-alone BLES

rates. CBT's residential BLES rates in the Cincinnati and Hamilton exchanges are

$16.95 per month and $17.95 per month, depending on the rate band. When the non-

bypassable subscriber line charge is included, CBT's wireline BLES rates are $22.19 and

$23.19 per month for customers.56

OCC presented evidence that showed the disparity for customers between the

wireless carriers' and CBT's stand-alone BLES rates. Dr. Roycroft stated that:

[ff or a CBT Rate Band 1 BLES customers, the price increase
associated with substituting wireless for,CBT's BLES ranges from

$37.80 to $57.80 (representing percentage increase amounts
ranging from,,.. 170%, to 260%). Similarly, for a CBT Rate Band
2 BLES customer, substituting wireless for wireline would result in
rate increases of... $36.80, or $56.80 (representing pencentage
increase amounts ranging from ... 159%, to 245%). ...
Competitive rates are rates which allow the consumer's choice to
be unhindered by a significant price differential. Experiencing a
priee increase of more than 50% does not present the consumer
with a "competitively priced" service. Such a price differential
also does not provide much of a pricing constrairtt on CBT. Thus
CBT's candidate wireless alteraative providers do not, on the basis
of price, provide a competing service with BLES.57

ss SyumniArized in Office of the Ohio Consumer's Cottnsel's Opposition to Application by Cincinnati Bell
Telephone Company for Basic Local Service Alternative Regnlation; Demonstration Why the Application
Should Not Be Crranted (September 21, 2006) ("OCC Opposition") at 19-26.

s6 Roycroft Affidavit, 171.

57 ld., 174 (etnphasis in original). Dr. Roycroft included Cricket in his analysis; because the Commission
disqualified Cricket, it has been omitted from this discussion
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In fact, Dr. Roycroft's analysis showed that "CBT's BLES rates and the prices of services

offered by CBT's candidate wireless alternative providers are not comparable, even if the

consumer already subscribes to wireless."58

Neither is Time Warner's or Current's service functionally equivalent to or

competitively priced to CBT's stand-alone BLES. Time Warner's service includes flat-

rate local caAing and unliniited long-distance calling in the United States and Canada

and more than ten vertical features, at a price 72% higher than CBT's. Likewise, Current

has a single all-you-can-eat bundle that includes a dozen features at a price 51"/o higher

than CBT's BLES.59

The Cormnission, however, ignored this information concerning the significant

price differentials between CBT's stand-alone BLES and other providers' bundled

offerings. Instead, the Connnission appears to believe that the mere presence of these

bundled offerings -- at whatever price -- meets the statute. The Commission did say that

the services need not be identical,60 but these differences between CBT's BLES and the

altemative providers' bundles are so substantial as to make the services not fvnctionally

equivalent and not offered to customers at competitive rates. The differences are not

`4ninor," as CBT would have it.61

In light of CBT's claim and the Comrnission's acceptance that CDT's designated

alternative providers supply a readily available and fonctional equivalent to CBT's stand-

Id., 177.

"OCC Objections at 30 and Williams Affidavit, ¶ 59.

60 05-1305 O&O at 25.

b' CBT Response at 22.
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alone BLES, it is unreasonable for the Commission to have ignored Dr. Roycroft's

crucial analogy: Some individuals are observed to drive automobiles, and other are

observed to ride motorcycles. This does not mean, however, that consumers find

motorcycles are necessarily functional equivalents or substitutes for automobiles.6Z

There may be a few individuals who use only a motorcycle, but for the vast majority of

consumers who ride motorcycles, a motorcycle is a complement to, not a substitute for,

an automobile. The relevance here is that "while it might be the case that we observe that

a small number of individuals have `cut the cord' and gone wireless, it does not follow

that wireless telephony is a readily available functional equivalent to, or a substitute for,

BLES."63

Likewise, it is observed that both the Ford Focus and the BMW 760Li are

automobiles. This does not mean that customers find the BMW 760Li is a competing and

reasonably available altemative for a Ford Focus, given that the starting price for the

BMW 760Li is $119,000 and the Focus is $14,000.64 The relevance here is that careful

consideration must be.given to the rates, terms, and conditions associated with the

offerings of the altemative providers that have been identified by CBT. If these differ

significantiy from the rates, terms and conditions associated with BLES, then the services

cannot be viewed as competing with BLES, and the wireless carriers cannot be

considered alternative providers that satisfy the Commission's Test 4.65

b' Roycroft Affidavit, ¶ 19-20.

6'Id.,¶21.

" Id,g23.

6' id., 124.

20 00®1-34



CBT argued that Dr. Roycroft's analogies "do not reasonably apply to telephone

service because they address degrees of luxury, as opposed to the use of variant

technologies to achieve the prinrary goal of the product "66 It is not the use of "variant

technologies" that is really at issue here. The issue is that the different technologies, e.g.,

wireless, come with all of the services included in the wireless bundles. By contrast, the

stand-alone BLES for which CBT is seeking alt. reg. is a "stripped-down" means of

telecornmunications. Further, that bundling comes at a substantially higher price; not an

"insignificant difference," as CBT would have it 67 Two products need not be as different

as motorcycles and automobiles to be minimally substitutable; further, two products need

not be as different in price as the Focus and the 760Li to be not competitively priced.68

Such is the situation with CDT's stand-alone BLES and the wireless and wireline bundles

of the alternative providers that CBT has nominated.

D. TIIF: COMMISSION'S SUPPORT FOR TREATING BUNDLES AS

COMPETITION FOR OR ALTERNATIVES TO STAND-ALONE BLES

FOR CUSTOMERS IS NON-EXISTENT.

Despite the fact that the statute refers to competition and alternatives to "such

service," referring to the service(s) for which alt. reg. is sought, and despite the fact that

"such service" here is stand-alone BLES, the Conunission allowed the bundled services

offered by the alternative providers to be used to qualify CBT's stand-alone BLES for alt.

66 Id.at23.

67 Id. at 46.

b8 It is ludicrous to suggest, as CBT does, tBat BLES and bundles are competitively priced because
consumers often obtain other services, like toll and vertical services, with their BLES. CBT Response at
22. The claimed competition being reviewed here is between standalone BLES and the multiple service
bundles.
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reg.69 This is a crucial part of the Commission's ruling; yet neither the O&O nor the

rulings in 05-1305 provide support for the finding.

In the O&O here, the Commission cites to its determination in the 05-1305 O&O

that the law does not restrict the analysis of competition and reasonably available

alternatives "to the competitive products that are exactly like BLES.s70 As shown above

and in OCC's pleadings in this docket, the bundles offered to customers by the alternative

providers are so different from stand-alone BLES -- in price, terms and conditions -- that

they cannot be seen to be competition for CBT's stand-alone BLES. Nor can they be

seen as reasonably available altematives to CBT's stand-alone BLES. These bundles are

not functional equivalents or substitutes, and they are not provided to customers at

competitive rates, terms and conditions, to CBT's stand-alone BLES.'t

The Commission also quotes the 05-1305 O&O to the effect that "customers that

leave an ILEC's BLES offering to subscribe to another alternative provider's bundled

service offering view such bundled service offerings as a reasonable altetnative service, and

a substittrte to the ILEC's BLES:r72 In the 05-1305 O&O, the Commission made the

irrelevant (for purposes of that and this proceeding) and inaccurate statement that

a9 To the extent that the line loss prong of Test 4 discussed below "counts" losses of CBT's bundled service
lines to altetnative providers' bundled services as a basis for allowing alt. reg. for CBT's stand-alone
BLES, the error disouased here is repeated in the Cotntttission's line loss prong discussion.

'0 O&O at 13, quoting 05-1305 O&O at 25 (entphasis added).

" 05-1305, Consumer Groups Comnnents, Williams Affidavit at 23-59; Consumer Groups Reply
Comments, WilGatns Affidavit at 19-20.

72 0&0 at 13, quoting 05-1305 O&O at 25; see also id. at 14.
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"consumers' perception of BLES is changing."73 The statement is iselevant because

BLES is defined by statute.74

The statement was inaccurate -- and unsupported by the 05-1305 record -- as

shown by the Commission's citations to the record in the 05-1305 O&O:

More customers are substituting their traditional BLES with
competitive service offered by wireline CLECs, wireless, Voll' and
cable telephony providers (Columbus Tr. at 27, 39; Cincinnati Tr.
at 20, 33, 37, 39, 48; AT&T Initial Comments at 15-17).75

None of the cited material discusses customers substituting other providers' services

for stand-alone BLES -- that is, BLES not offered as part of a package bundled with

other services. Indeed, as discussed in OCC's sutmnary of the local public hearings held

throughout the state, the public testimony was exactly the opposite: Customers

throughout the state who want oniy stand-alone BLES have few or no aitelnatives to the

ILECs' BLES 76

The Commission states that it rejected "OCC's position that ... the functionally

equivalent services must be similarly priced to CBT's stand-alone BLES and have terms and

conditions sinrilar to" CBT's stand-alone BLES 77 Yet the Comtnission also notes that

"Section 4927.03(A)(2)(c), Revised Code only requires that the functionally equivalent or

05-1305 O&O at 25. Notably, the Cotnrnission's quotation in the O&O here omits those citations.

}4 R.C. 4927.01(A).

73 05-1305 O&O at 25. The citation to "AT&T" is to connuents that were actually filed under the name of
SBC Ohio.

16 See 05-1305, Corrected Cortunents of the Office of the Ohio Consumers' Counsel on Local Public
Hearings (February 23, 2006) at 2.

"0&O at 14.
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substitute services be readily available at competitive rates, terms and conditions"7$

OCC's point was and is (as detailed above) that the CBT candidate alternative providers'

services are so substantially different in price and in terms and conditions as to not be

functionally equivalent and to not be competitively priced for customers.

The Commission states:

[T]o the extent that CBT is losing BLES customers and the
requisite number of alternative providers are present, it is evident
that functionally equivalent or substitute services are readily
available. The customers CBT loses must find the other providers'
rates, terms and conditions to be competitive to what they received
from CBT's BLES service. Otherwise, it is reasonable to assume
that they would not have switched from CBT's BLES service.80

Just as customers move from CBT's stand-alone BLES service to CBT's bundles, customers

may move from CBT's stand-alone BLES to altemative providers' butxiles.st Yet this does

not make the bundles - whether CBT's, or an altemative provider's -- competitive to stand-

alone BLES. Again, the bundles are not functionally equivalent to stand-alone BLES. And

again, prices that arc 51%, 72"/0,159"/0,170%, 245% or 260% higher than CBT's stand-

alone BLES ratess2 cannot reasonably be viewed as competitive to CBT's stand-alone BLES

rates.

's Id. (emphasis added).

79 See SectionIV.C.

80 0&O at 14.

B1 The Commission does not cite any evidence in the record that this movement actually occurs.

ez See Section IV.C.
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V. THE COMMISSION'S MISAPPLICATION OF TIiE STATUTE
ALLOWS ALT. REG. FOR CUSTOMERS WHO HAVE NO
COMPETITION OR ALTERNATIVES 83

A. TIME WARNER AND CURRENT DO NOT SERVE THROUGHOUT THE

CINCINNATI EXCHANGE.

In adopting the competitive market tests, the Convnission rejected ILEC

proposals to gauge competition by Metropolitan Statistical Area or by the entire ILEC

service area, in favor of applying the Competitive Tests by exchange, in order to analyze

at a granular level whether competition exists' for customers in specific areas.84 To ignore

the fact that alternafive providers like Current and Time Warner do not serve the entirety

of the exchange renders moot the Commission's decision to analyze competition at the

exchange level in the first place. This is particularly true for Current and Time Warner,

because they offer service over their own facilities that are Iimited in extent, and they will

not be offering service where those facilities do not exist.

There will therefore be CBT stand-alone BLES customers in the Cincinnati

exchange for which Time Warner is not a competitive option.85 There will also be other

customers in the Cincinnati exchange for whom Current will not be a competitive option.

This is contrary to both prongs of the R.C. 4927.03(A)(1) tests. CET is not "subject to

competition" from Time Warner in part of the Cincinnati exchange, and is not "subject to

competition" from Current in part of the Cincinnati exchange.86 Likewise, in part of the

B1 Allegations of Eaor 21,22.24.

The Commission rejected the II.ECs' applications for rehearing of thc exchange-level assessment of
competition. 05-1305 Entry on Rehearing at 12-13, 15.

" Putting aside the fact that Time Warner does not offer a service that is functionally equivalent to, or
competitively priced with, CBT's standalone BLES. See Section IV., infra.

sb R.C. 4927.03(Ax 1)(a).
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Cincinnati exchange the customers do not have a readily available alterrlative from Time

Warner, and in part of the Cincinnati exchange the customers do not have a readily

available alternative from Ctlrrent 87

It was the Commission that chose the exchange as the unit of analysis here. And

the Commission now states:

The Conmlission, in selecting an "exchange" as the market where
competition for an ILEC's BLES can be evaluated ... clearly stated
that a exchange would a) exhibit similar market conditions within
its bonndary; b) provide an objective definition that would allow
for examination of competition on a reasonable granular level; and
c) be practical to administer as ILECs collect and report data at the
exchange level in their annual reports that are submitted to the
Commission.88

Clearly, however, the Cincinnati exchange does not exhibit similar market conditions

within its boundary, because Time Warner and Current serve only parts of the exchange.

The Convnission asserts that under its interpretation of OCC's view, the market

would have to be defined as small as a city block.89 This is essentially a straw man

argument, because the question is actually a simple one: Given the geographic market as

the Commission has defmed it, does the aiternative provider serve the entirety of that

rnarket7 And the answer, for both Time Wamer and Current, is no.

What the Commission has done is to redefine the geographic market that will be

evaluated in the Competitive Tests, specifically Test 4. The rule adopted by the

Commission -- Ohio Adm. Code 4901:1-4-10(A) -- states that:

e7 R. C. 4927.03 (Ax I xb).

86 O&O at 26, citing 05-1305 O&O at 18-19 (footoote omitted).

89 0&O at 28.
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In order to qualify for pricing flexibility for BLES and other tier
one services, the applicant has the burden to demonstrate that as of
the date of the application, the ILEC meets at least one of the
competitive market tests set forth in paragraph (C) of this rule in
each of the requested telephone exchange area(s). Thus, an
application for alternative regulation of BLES and other tier one
services may contain more than one telephone exchange area; but
the test(s) must be applied to each telephone exchange area
individually within that application.

(Emphasis added.) Likewise, Test 4 requires that:

An applicant must demonstrate that in each requested telephone
exchange area that at least fifteen per cent of total residential
access lines have been lost since 2002 as reflected in the
applicant's annual report filed with the commission in 2003,
reflecting data for 2002; and the presence of at least five
unafl'iliated facilities-based altemative providers serving the
residential market.9o

As the Commission has implemented the rule, however, an ILEC is merely required to

meet the competitive test in some portion of an exchange. Indeed, under the

Commission's logic, if a company had facilities that could serve only one customer in an

exchange, that would be sufficient to allow the ILEC to raise stand-alone BLES rates for

all the other customers in that exchange. The Commission's implementation of the rule

is counter to the public interest.

For Time Warner, the Commission accepts its candidacy because "the data in the

present record demonstrates that Time Warner's cable franchise area covers the majority

of both the Cincinnati and Hamilton exchanges....i91 This stands as an admission that

there are portions of the Cincinnati and Hamilton exchanges where Time Warner's

services are not available at all, much less `Yeadily available" as directed by the statute.

90 Ohio Adtn. Code 4901:1-4-10(Cx4) (emphasis added).

91 OBcO at 26 (emphasis added).
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To make matters worse, the Commission's approach to Current abrogates even

this low standard. The Commission states, "We reject OCC's argument that Current

Communications' offering is available in `some areas of the Cincinnati exchange' and is

not available throughout the exchange, for the same reasons we discussed above with

respect to Time Warner Cable's service availability."92 Yet the record here does not

contain any information showing that Current's service is available anywhere but in

"some areas of the Cincinnati exchange," much less in a majority of the exchange or

throughout the exchange. In fact, CBT's application itself stated that Current "offers

broadband over power line service in some areas of the Cincinnati exchange."93

Indeed, it appears that Current's main base is "one of the small areas not currently served

by Time Warner...: 'N

The Commission's acceptance of Current's candidacy thus means that the rule is

reduced to requiring the presence of an alternative provider in some portion of, or a small

area of, a particular exchange. This is obviously contrary to the Conunission's own

description, quoted above, of its "clear description" of the purpose of selecting an

exchange as the unit of ineasurement.

OCC had argued that, because of the limitations of Current's and Time Wamer's

service areas, they could not be found to have a "presence" tbroughout the Cincinnati and

Hamilton exchanges.95 The Commission's finding on this issue creates another straw man:

'Z Id. (emphasis added).

Application, Exhibit 3 at 7 (emphasis added).

94 Id. at 8(etuphasis added).

's See OCC Opposition at 27-28.
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The Commission asserts that OCC's supposed failure to dispute that an altetnate provider

has subscribers and is a viable provider means that said carrier has a presence in the

market 96 Not only does this erroneously place the burden on OCC to disprove the basis for

BLES alt. reg., but it would allow (as it has done here), a supposedly'Sria.ble" provide?7 that

provides service in only a small part of the market (i.e., the exchange) to be deemed to have

a "presence" throughout the exchange.9a

CBT had asserted that "it would be unreasonable to require CBT to prove that

each and every one of its competitors offers service to each and every CBT customer, the

standard must be interpreted in a reasonable marmer based on the infotmation that would

be available to a competitor."" As OCC stated, and reiterates, the information on Time
i

Warner's and Current's service areas would be available to CBT; that information shows

that there are significant parts of CBT's exchanges where neither provider offers service,

meaning that CBT customers in those areas will not have the Time Wamer or Current

altematives to CBT's BLES service. This is not a flaw in OCC's argument,100 and not a

flaw in the altemative providers prong of Test 4, but rather a demonstration that CBT

cannot meet the test, and thus should not be allowed to subject its customers to BLES alt.

reg., in the exchanges that CBT has proposed.

"O&O at 26.

' It must be noted that there is nothing in this record to show that Current is "viable." See OCC
Opposition at 16, n. 55.

is The Commission asserts that Time Wamer and Current meet Mr. Williams' criteria for presence in the
market. Mr. WilHams' focus was on the fact that neither carrier made their service "readily available"
throughout the CBT exchange in question. Williams Affidavit,'¶¶ 33, 53. Clearly, a service that is not
readily available does not show the carrier's presence throughout the market.

99 CBT Response at 32; see O&O at 26.

10° See O&O at 28.
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B. THE WIRELESS SERVICES OF SPECIFIC CARRIERS ARE NOT

"READILY AVAILABLE" THROUGHOUT THE CBT EXCHANGES.

The Commission relies on the carriers' coverage maps submitted by CBT for its

finding that the offerings of four wireless providers (Cingular, Sprint, T-Mobile and

Verizon) are "reasonably available to customers of the Cincinnati and Hamilton

exchanges.. '101 This is in error. First, the statute requires the Commission to consider

whether services are "readily" available, not just "reasonably" available. Equally

importantly, the Commission is completely ignoring OCC's extensive demonstration,

based on the carriers' own disclaimers, that the wireless carriers themselves cannot

guarantee that their service will work for customers at any particular location, much less

indoors at any particular location. io2

VL THE LINE LOSS PRONG, AND THE COMMISSION'S USE OF IT
TO GRANT ALT. REG. FOR THE STAND-ALONE BLES THAT
CBT PROVIDES TO CUSTOMERS, VIOLATE R.C. 4927.03(A).103

The line loss prong does not show that CBT's stand-alone BLES is subject to

competition, or that CBT's stand-alone BLES customers have reasonably available

altematives to their service. It also does not show that there are no barriers to entry for

stand-alone BLES. The line loss test says nothing about the "number and size of

alternative providers of services.s104 The line loss test says nothing about the "extent to

io Id.

10E Royvoft Affidavit, r 100-104.

103 Allegations of Error 12-19.

'a R.C. 4927.03(A)(2xa).
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which services are available from alternative providers in the relevant market."105 The

line loss, test says nothing about the "ability of altemative providers to make functionally

equivalent or substitute services readily available at competitive rates, terms, and

conditions.s106 The line loss test also says nothing about "[o]ther indicators of market

power, which may include market share, growth in market share, ease of entry, and the

affiliation of providers of services."107 Those are the factors that the statute requires the

Commission to consider in granting alt. reg. for CBT's stand-alone BLES.

The Commission's defense of its finding points out the line loss prong's major

flaw. The Commission states, "It is clear from the record that it would be impossible for

.. "1D8CBT, and equally any ILEC, to identify where the lost residential access lines went......

That is true, given the unrefined nature of the global line loss test.t09 Neither can the

Commission identify where the lost residential access lines went, whether to CBT's own

DSL, or to CBT's affiliate wireless carrier, as the Commission acknowledged OCC

asserted.t 10 The inability to determine where the lost residential access lines went

undermines the use of the line loss test for meeting R.C. 4927.03(A), which requires the

lines to have gone to competition for stand-alone BLES or to alternatives to stand-alone

BLES.

'os R.C. 4927.03(A)(2)(b).

t06 ItC. 4927.03 (Ax2 )(c),

107 R.C. 4927.03(AX2)(d).

10B0&Oat17.

109In Competitive Test 3, the Commission included a prong that catls for the ILEC to calculate the CLEC's
market share. Clearly, the Commission thinks that ILECs would be able to identify what portion of the
marltet CLECs have captured.

10 Id. at 15.
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It is indeed curious that, having identified two of the specific non-competitive or

non-alternative reasons cited by OCC for access line loss, the Commission then asserts

"that there is no data in the record to support OCC's allegafion that all disconnected

residential access lines were used for Intemet access, not for voice

communications......... The Commission is correct that, if OCC had so alleged, there

would be no data in the record to support the proposition. But there is also no data in

the record to show wbat portion of that line loss went to competition for, or

alternatives to, CBT's stand-alone BLES.

Likewise, the Commission asserts that OCC's argument is that "residential access

lines lost to CBT's wireless affrliate should be excluded from the 15 percent total residential

line loss oalculation.°", 12 This ignores most of OCC's argument, which was that, as the

Commission itself noted:

[A]n ILEC residential access line could be lost to: an unregulated
competitor like a VoIP provider, an affrliate or unaffiliated
wireless provider, disconnected due to a move, converted to DSL
provided by an ILEC affiliate, converted to DSL provided by an
unafl'iliated provider, or converted to cable modem service
provided by an unregulated entity. 113

Clearly, most of those losses have nothing to do with the statutory standard of whether

customers have competition or altematives for stand-alone BLES, or whether there are

barriers to entry for BLES. Lines lost to a wireless affiliate are not a measure of whether

the statute has been met for stand-alone BLES. Neither are lines lost to others of the

identified categories, and the line loss prong does not give the Connnission any reliable

". Id. at 17 (emphasis added).

't21d. at 17.

131d.at18.
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information regarding competition for customers or customers' alternatives to stand-

alone BLES.

With regard to this last point, the Commission alleged that the line loss test

addresses barriers to entry because it shows a "reasonable number ofproviders offering

competing setvices" and that "a significant number of residential subscribers ... now

perceive those service offerings as a reasonably available substitute offering that competes

with the ILEC's BLES."1 14 Clearly, the litie loss test shows nothing of the sort; the

Commission's statement lacks any basis in the record.

Likewise, the Commission's statement that the 2002 start date for the line loss test

"exeludes any data distortion due to residential line losses not attributable to competition for

BLES"t 15 lacks support in the record. The Commission has never specified how it is that

the use of 2002 as a statrting point "excludes" residential line losses not attributable to

competition for BLES when 2002 was the statting point for "the loss of residential access

lines replaced by DSL and cable modem.i1 t 6

In what is another great irony of the O&O,t 17 the Commission complains that the

statewide DSL substitution numbers adduced by Dr. Roycroft are irrelevant, because this

applieation is litnited to the Cineinnati and Hamilton exchanges." s Yet the Commission has

no idea of the level of DSL substitution by customers in those exchanges; CBT did not

11' Id. at 12.

"S Id. at 17; see also 05-1305 Entry on Rehearing at 13.

116 O&O at 17; see id. at 15, citing Roycroft Affrdavit,128.

` Like the one where the Comntission complains that a requiremem for altemativa providers to be serving
throughout the geographic market area picked by the Commission would require the use of a snialler
market area. See Section V., supra.

°e O&O at 17.
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submit any such information. Yet the Conunission detemvned on a generic statewide basis

that a line loss prong that ignores DSL substitution met the requirements of R.C.

4927.03(A).

The Comtnission's rationale and support for the line loss prong in the nile fails to

show that the prong meets the statute. The Conunission's application of the prong to the

specific situation in the Cincinnati and Hamilton exchanges also fails to show that CBT's

stand-alone BLES in those two exchanges meets the terms of P.C. 4927.03(A).

VII. THE ALTERNATIVE PROVIDERS PRONG, AND THE
COH'INHSSION'S USE OF IT TO GRANT ALT. REG. FOR THE
STAND-ALONE BLES THAT CBT PROVIDES TO CUSTOMERS,
VIOLATE R.C. 4927.03(A). "9

As demonstrated in Section IV., supra, the Commission has allowed altemative

providers that do not offer functionally equivalent or substitute services at competitive

rates, terms, and conditions to purportedly show that CBT's stand-alone BLES is subject

to competition or has reasonably available altematives fbr customers. Further, as

demonstrated in Section V., supra, the Commission has allowed altemative providers that do

not offer functionally equivalent or substitute services at competitive rates, terms, and

conditions throughout an exchange to purportedly show that CBT's stand-alone BLES

is subject to competition or has reasonably available altematives for customers. These

fundarnental errors infect the entirety of the alternative providers prong, and make it non-

compliant with the statute. The Commission has also committed other errors in

developing and applying the alternative providers prong.

'"Allegations of Error 20-25.
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For example, the aitemative provider prong, by requiring only a"gresence" in the

market, does not include any consideration of the size of alternative providers,t20 or other

indicators of market power such as market share or growth in market share.lZ' Neither

does the "presence" of alternative providers show that market forces are capable of

supporting a healthy and sustainable, competidve telecommunications market 1Z2 Despite

these statements in the law, the Commission dismissed OCC's concems, stating that:

factors like longevity in the competitive market, while somewhat
noteworthy, do not have a direct bearing on the state of the
c9mpetiti.ve market at any given time. Rather, the Comniission
believes that criteria such as the required presence of several
unaff'iliated facilities-based providers is a more significant factor
for supporting a healthy sustainable market, because this criteria
[sic] demonstrates a greater comtnitment of a carrier to remain in
the market as a competitor.'Z3

This total non sequitur shows the determination of the Commission to grant alt reg. for the

stand-alone BLES that CBT offers to customers, regardless of the record. The fact that there

are"several"' 24 providers in the market says nothing about the ability of any one of those

providers to contribute to a healthy, sustaln.able competitive market.

'ZD R.C. 4927.03(A)(2)(a).

.a. R.C. 4927.03(A)(2xd).

^az R.C. 4927.02(A)(1).

113 O&O at 24.

124 Per Ohio Adm. Code 4901:1-0-10(cx4), the arbitrary number that the Commission has chosen is five-

35

®®0^4 i9



VIII. THE COMMISSION ERRED IN FINDING THAT THERE ARE NO
BARRIERS TO ENTRY FOR STAND-ALONE BLES IN THE
CINCINNATI AND HAMILTON EXCHANGES.125

As discussed throughout the arguments above, neither the line loss prong nor the

altematlve providers prong of Test 4 meets the statutory requirement that the Commission

5ud no barriers to entry before granting alt. reg. to stand-alone BLES. 126 As also noted

above, the Conutrission's decision on barriers to entry inaccurately and improperly

characterized OCC's and the Consumer Group's position as being that any factor that makes

entry more difficult is a barrier to entry. That charact.erization impacted the Commission's

statement in the 05-1305 O&O that "federal and state laws and rules exist to m;n;mize the

effect of such challenges and to prohibit ILECs from using such issues as baniers to

entry."127 In this case, as in 05-1305, the Conunission's finding does not equate to the

requirement of R.C. 4927.03(A)(3) that there are "no barriers to entty' for the provision of

stand-alone BLES to customers. (Emphasis added.)

The Commission also stated that "all of the types of barriers to entry identified by

Dr. Roycroft in this proceeding are general, and that he failed to identify a single barrier to

entry that applies specifcally to CBT's operations in either of the Cincinnati and Haniilton

exchanges.".Zs This is another tremendous irony, beoause neither the Commission nor CBT

did any CBT-specific or Cincirmati/Hamilton-specific review of barriers to entry; rather, the

Comrnission and CBT depended entirely on the Commission's genezic, yet incorrect,

"` Allegations of Error 26-29.

"6RC. 4927.03(Ax3).

127 05-1305 O&O at 22, quoted by the O&O here at 12.

... O&Oat12.
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determination in 05-1305 that Test 4 adequately meets the requirements of R.C.

4927.03(A)(3).tZ9

IX. THE COMMISSION ERRED IN GRANTING ALT. REG. FOR
CBT'S STAND-ALONE BLES OFFERING TO CUSTOMERS,
WHICH IS NOT IN THE PUBLIC INTEREST.130

R.C. 4927.03 has contained, since its first enactment in 1989, a requirement that the

Commission &nd any alt. reg. plan to be in the public interest. In what have come to be

known nostalgically as the "traditional" alt. reg. rules, the Commission requircd ILECs to

include commitments as part of their submitted alt. reg. plans,13t in order to enstue that the

public interest was met. Commitments were made, and largely kept, for each of the three

companies that applied for "traditional" alt. reg., including CBT. 132

'z9 The Commission's view on this point puts the burden on OCC to show that CBT does not meet the
statute, where the Commission's roles put the burden of meeting the statute squarely on CBT. Ohio Adm.
Code 4901:1-0-10(A).

130 Allegation of Error 30.

13' In the Matter of the Commission's Promulgation ofRutes for Establishment of Alternattve Regulation

for Large Local Exchange Companies, Case No. 92-1149-TP-COI, Finding and Order (January 7, 1993),
Appendix I at 7.

" E.g., In the Matter oftheApptication ofCincinnati Bell Telephone CompanyforApproval ofan

Alternattve Form of Regulation and for a 77rreshold Increase in Rates, Case No. 93-432-TP-ALT, Opinion

and Order (May 5, 1994).
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Likewise, in the so-called elective alt. reg. rules, the Commission required

commitments of IL.ECs applying for alt. reg.133 Companies applying for elective. alt reg. -

like CBT - made and met those comniitments.134

In the BLES alt. reg. proceeding, the Consumer Groups (which included OCC)

proposed that the Commission require LLECs seeking BLES alt. reg. to make additional

commitments to enhance the public interest.135 The Commission rejected that proposal,

stating that:

additional commitments would not be appropriate in a competitive
environment. In such an environment, an ILEC should have the
appropriate incentives to deploy additional advanced services and
provide other public benefits to consumers.136

The Commission again rejected the proposal on rehearing.i3'

This proceeding reinforces the error in the Commission's decision. Here, the

Conunission has granted alt. reg. for CBT's stand-alone BLES in the Cnxchmati and

Hamilton exchanges based on 1) a"line-loss"test that says little or nothing about whether

the lines were lost as a result of the existence of competition or alternatives to stand-alone

BLES; 2) the presence of wireless carriers that offer services substantially different from

CBT's stand-alone BLES, and cannot commit to offering their service at any particular

'" Ohio Adm Code 4901:1-4-06. Although OCC has argaed about the suf5ciency of those commitments,
it has never been questioned that these were benefits tha conipanies had to provide to their customers as a
condition of receiving the elective alt. reg. regu3atory flexibility that included the ability to raise most rates.

10 E.g., br the Matter of the Applications of Cincinnati Bell Telephone Company for Approval of an
Alterseattve Form ofRegutation Pursuant to Chapter 4901:1-4 OHio Adminisirative Code, Case No. 0¢
720-TP-ALT, Finding and Order (June 30, 2004).

3S 05-1305, Consumer Groups Cottiments (December 6, 2005) at 37-38; id., Consumer Groups Reply
Comments (December 22, 2005) at 22.

"` 05-1305 O&O at 11.

" 05-1305 Entry on Rehearing at 2.
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location in the exchanges ; and 3) the existence of other providers, that also offer services

substantially different from CBT's stand-alone BLES, but cannot offer their services in the

entirety of the exchanges.

In this case, the Commission dismisses OCC's public interest arguments without

any discussion.138 The Commission asserts that CBT has met its burden of proving that

granting alt. reg. for its stand-alone BLES is in the public interCst. 139 Yet CBT's

customers get nothing in exchange for the anticipated CBT rate increases.t4o

And despite Chairman Schriber's statement that "[t]he pricing flexibility granted

today permits the company to face the challenges of this competition,s141 the competition

in question -- which is not competition for stand-alone BLES -- will not discipline CBT's

stand-alone BLES prices. Therefore, beyond peradventure, CBT's application and the

Commission's 0&O granting the application do not meet the public interest test required

by the statute.

% THE COMMISSION ER.RED IN FAILING TO ADEQUATELY
EXPLAIN THE REASONS FOR ITS DECISION.

RC. 4903.09 requires the Commission, in all contested cases, to "file, with the

records of such cases, findings of fact and written opinions setting forth the reasons

prompting the decisions arrived at, based upon said findings of fact." In order to meet the

requirements of this statute, the Conunission's order must show, in sufficient detail, the facts

l.s O&O at 7-8.

'^ Id. at 30.

140 See footnote 4, supra.

141 See htto^/Iwww nuco obio.gov/PUCO/MediaRoom/MediaRelease.cfin?id=7134.
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in the record upon which the order is based, and the reasoning followed in reaching the

conclusion.142 In MCI, the Ohio Supreme Court quoted Commercial Motor Freight, Inc.

v. Pub, Util. Comm., 156 Ohio St. 360, 364 (1951), as follows:

The General Assembly never intended this court to perform the
same fimetions and duties as the Public Utilities Commission but it
did intend that this court should determine whether the faats found
by the commission lawfully and reasonably justified the
conclusions reached by the commission in its order and whether
the evidence presented to the commission as found in the record
supported the essential findings of fact so made by the
commission.

o3nlpha3ls onlltted.)143

In the instant case, the Commission failed in this responsibility. Clearly, the

Commission's approval of CBT's application for BLES alt reg. depends on the lawfulness

of the niles adopted in 05-1305, rules that OCC challenged in detail in 05-1305 and here.144

In response to these challenges, however, the Cornmission did not show the facts in the 05-

1305 O&O on which its decisions were based.

Instead, the Commission "incorporate[d] into the record in this case the entire record

frotn Case No. 05-1305, inchiding but not linmited to all of the Commission's orders as well

as the evidence submitted by the parties in that case.s145 Rather than set forth the detail of

the facts in 05-1305 that supported its actions here, the Conunission merely stated that the

05-1305 `Yeoord supports the Conunission's orders in 05-1305 and the resulting rules

"Z MCI Telecommunications Corp. v. Pub, Util. Comm., 32 Oldo St.3d 306 (1987) ("MCl').

143 See also, Ohio Consumers' Counsel v. Pub. UtiL Comm., 111 Ohio St.3d 300,307 (2006).

14 See O&O at 7; see also Section III., supra.

1950&Oat8.
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adopted in Chapter 4901:1-4, O.A.C.s146 This global appmach cannot meet the

requirements of R.C. 4903.09.

XI. CONCLUSION

For the reasons set forth herein, the Conunission's grant of alt reg. for CBT's stand-

alone BLES, which will impact teas of thousands of customers in the Cincianati and

Hamilton exchanges, is unjust, unreasonable and unlawful. A company meeting Test 4 of

the Commission's rules has not shown that its stand-alone BLES is subj ect to competition or

that its staud-alone BLES customers have reasonably available alteniatives to that service.

Neither has a company meeting Test 4 shown that there are no barriers to entry for BLES in

its territory. The O&O should be reversed, and CBT should be denied the opportunity to

amtually increase rates for its stand-alone BLES customers who have no options other tharr

CBT's service.

Respectftully submitted,

JANINE L. MIGDEN-OSTRANDER
CONSUMERS' COtINSEL

David C. nal Attorney
Terry L. Etter
Assistant Consumers' Counsel

Office of the Ohio Consumers' Counsel
lU West Broad Street, Suite 1800
Columbus, Ohio 43215-3485
(614) 466-8574 (Telephone)
(614) 466-9475 (Facsimile)

"6Id.
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Divid C. Berginann
Assistant Consumae Counsel

Duane Luckey
Ohio Attomey General's Office

Public Utilities Section
180 East Broad Street, 9'^ Floor
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Douglas E. Hart
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Cincinnati, OH 45202

Mark Romito
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Cincinnati Bell Telephone Company
221 E. Fourth SL, P.O. Box 2301
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1994 Ohio PUC LEXIS 348, *; 151 P. U. R.4th 487

rar,c I vi v7

In the Matter of the Application of Cincinnati Bell Telephone Company for Approval of an Alternative
Form of Regulation and for a Threshold Increase in Rates; Office of the Consumers' Counsel,

Complainant, v. Cincinnati Bell Telephone Company, Respondent

Case No. 93-432-TP-ALT; Case No. 93-551-TP-CSS

PUBLIC UTILITIES COMMISSION OF OHIO

1994 Ohio PUC LEXIS 348; 151 P.U.R.4th 487

May 5, 1994

CORE TERMS: customer, cell, tariff, regulation, reduction, telecommunication, carrier, network,
notice, toll, staff, input, intervenor, competitive, earnings, methodology, annual, public interest,
monitoring, technology, provider, telephone, rate of return, provisioning, pricing, segment,
conditional, nonresidence, interstate, formula

APPEARANCES:

Frost & Jacobs, by Thomas E. Taylor, David C. Olson, and Mark H. Longenecker, Jr., 2500 PNC
Center, 201 East Fifth Street, Cincinnati, Ohio 45202, on behalf of Cincinnati Bell Telephone
Company.

Lee I. Fisher, Attorhey General of the State of Ohio, James B. Gainer, Section Chief, by Anne L.
Hammerstein, Ann E. Henkener, and Paul T. Colbert, Assistant Attorneys General, 180 East Broad
Street, Columbus, Ohio 43266-0550, on behalf of the staff of the Public Utilities Commission of Ohio.

Robert S. Tongren, Consumers' Counsel, by Andrea M. Kelsey, David C. Bergmann, and Yvonne T.
Ranft, Associate Consumers' Counsel, 77 South High Street, 15th Floor, Columbus, Ohio 43266-
0550, on behalf of the residential customers of Cincinnati Bell Telephone Company.

Vorys, Sater, Seymour & Pease, by Sheldon A. Taft, 52 East Gay Street, 43216-1008, on behalf of
the Ohio Cable Television Association.

Bell, Royer, & Sanders Co., LPA, by Judith B. Sanders and Barth E. Royer, 33 South Grant Street,
Columbus, Ohio 43215-3927, on behalf of Allnet Communications Services, Inc.

Jones, [*2] Day, Reavis & Pogue, by Helen L. Liebman, 1900 Huntington Center, 41 South High
Street, Columbus, Ohio 43215, on behalf of LiTel Telecommunications Corporation dba LCI
International.

Douglas W. Trabaris, 205 North Michigan Avenue, Chicago, Illinois 60601, on behalf of MCI
Telecommunications Corporation.

Robin P. Charleston, 227 West Monroe, Floor 6N, Chicago, Illinois 60606, on behalf of AT&T
Communications of Ohio, Inc.

Bricker & Eckler, by Mary W. Christensen, 100 South Third Street, Columbus, Ohio 43215-4291, on
behalf of Southern Ohio Telephone Company.

Vorys, Sater, Seymour & Pease, by Stephen M. Howard, 52 East Gay Street, Columbus, Ohio 43216-
1008, on behalf of Answering Exchange, Inc.

Hahn Loeser & Parks, by Randy J. Hart, 3300 BP America Building, 200 Public Square, Cleveland,
Ohio 44114, and Janine L. Migden, 431 East Broad Street, Suite 200, Columbus, Ohio 432150001,57
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behalf of Greg Hart Communications, Inc., Coin Phones Inc., and the Ohio Public Communications
Association.

Fay D. Dupuis, City Solicitor, and Richard Ganulin, Assistant City Solicitor, Room 214, City Hall,
Cincinnati, Ohio 45202, on behalf of the City of Cincinnati.

Emens, Kegler, Brown, Hill & Ritter, [*3] by Samuel C. Randazzo and J. Richard Emens, 65 East
State Street, Suite 1800, Columbus, Ohio 43215, on behalf of Time Warner AxS,

Mary A. Hull, 8140 Ward Parkway, SE, Kansas City, Missouri 64114, on behalf of Sprint
Communications Company L.P.

Bricker & Eckler, by Sally W. Bloomfield, 100 South Third Street, Columbus, Ohio 43215-4291, on
behalf of SportsChannel Cincinnati Associates.

Arter & Hadden, by William A, Adams, 10 West Broad Street, Columbus, Ohio 43215, on behalf of
Bell Communications Research, Inc.

Lee I. Fisher, Attorney General of the State of Ohio, by Karin W. Rilley, Assistant Attorney General,
30 East Broad Street, 15th Floor, Columbus, Ohio 43266-0410, on behalf of the Ohio Department of
Education.

Blooston, Mordkofsky, Jackson & Dickens, by Benjamin H. Dickens, Jr. and Susan J, Bahr, 2120 L
Street, N.W., Washington, D.C. 20037, on behalf of ADT Security Systems, CinData, Honeywell
Protection Services, Security One/Habitech, and Wells Fargo (Alarm Intervenors).

PANEL: [*1]

Craig A. Glazer, Chairman; J. Michael Diddison; Jolynn Barry Butler; Richard M. Fanelly; David W.
Johnson

OPINIONBY: Cincinnati Bell Telephone Company (Cincinnati Bell) provides telephone service to
672,800 access lines and 534,500 customers in its local service area in Ohio. This opinion and order
involves an application [*4] by Cincinnati Bell for approval of an alternative form of regulation and
for a threshold increase in rates, as well as a complaint filed by the Office of the Consumers' Counsel
(OCC) against Cincinnati Bell.

In this opinion and order, the Commission accepts an unopposed stipulation and recommendation
signed by all parties in this proceeding to resolve all issues raised in these cases. The signatory
parties include Cincinnati Bell, the Commission's staff, OCC, the Ohio Cable Television Association,
Allnet Communications, LCI International, MCI Telecommunications, Time Warner AxS, Southern
Ohio Telephone Company, Bell Communications Research, Answering Exchange, AT&T
Communications of Ohio, the Ohio Department of Education, the Ohio Public Communications
Association, Greg Hart Communications, Coin Phones, Inc., the City of Cincinnati, Sprint
Communications Company, SportsChannel Cincinnati Associates, and a group of alarm company
intervenors.

The Commission accepted the recommendation of the parties that Cincinnati Bell be granted an
overall revenue increase of 3.75 percent which, for an average residential customer amounts to an
approximately $.90 per month increase. The increase [*5] is based on an authorized rate of return
of 11.18 percent. The alternative regulation plan negotiated by the parties also includes a rate
retargeting formula whereby, as determined during an annual monitoring period, earnings in excess
of 11.93 percent would be shared by ratepayers and shareholders and earnings exceeding 16.18
percent would be returned to ratepayers. During the three-year term of the alternative regulation
plan, Cincinnati Bell may not seek additional rate relief unless its earnings fali below 10.43 percent.

Under the stipulation, Cincinnati Bell agrees to: Continue flat-rate residence service during the term
of the plan; Reduce Touch-Tone rates for residence and small business customers; and Reduce rates
for Call Trace and Per Line Number Privacy services. The stipulated plan also includes commitments

®®0 ^,tro- 3
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by Cincinnati Bell to: Make advanced network services (such as Custom Calling PLUS and ISDN-BRI)
available to a greater number of customers; Establish a Consumer Board with OCC to address
concerns of senior citizens, the disabled, and low income customers regarding the continued
affordability of telephone service; and Expand its commitment to public education through [*6] the
use of telecommunications technology (including a $100,000 per year commitment to the Cincinnati
Public School System).

This summary was prepared to provide a brief statement of the Commission's action. It is not a part
of the Commission's decision and does not supersede the full text of the Commission's opinion and
order.

OPINION: OPINION AND ORDER

The Commission, having considered the stipulation and recommendation submitted by all parties in
this proceeding, as well as testimony presented at the public hearings, and relevant provisions of
the Ohio Revised Code and Ohio Administrative Code, hereby issues its opinion and order.

HISTORY OF THE PROCEEDINGS:

Cincinnati Bell Telephone Company (Cincinnati Bell or company) is an Ohio corporation engaged in
the business of providing telecommunications service in Ohio and is, therefore, a public utility and
telephone company within the definitions set forth in Sections 4905.02 and 4905.03(A)(2), Revised
Code. The company is subject to the jurisdiction of this Commission pursuant to Sections 4905.04,
4905.05, and 4905.06, Revised Code. Cincinnati Bell is a local exchange telephone company
providing service to 672,800 access lines [*7] and 534,500 customers in its local service area in
Ohio. Cincinnati Bell is a wholly-owned subsidiary of Cincinnati Bell, Inc., a holding company. The
company's present rates were established by order of this Commission in Cincinnati Bell Telephone
Co., Case No. 84-1272-TP-AIR et al. (October 29, 1985).

On March 12, 1993, Cincinnati Bell filed a notice of intent to file an application for an alternative
form of regulation in accordance with Sections 4927,03 and 4927.04(A), Revised Code. Section
4927.03, Revised Code, enables the Commission to exempt from Chapters 4905 or 4909, Revised
Code, or establish alternative regulatory requirements for any telephone service (except basic local
exchange service) provided the Commission finds such measure is in the public interest, and that
the telephone company is subject to competition with respect to the public telecommunications
service, or the customers of the service have reasonably available alternatives. Section 4927.04(A),
Revised Code, grants the Commission authority to consider alternatives to the traditional form of
ratemaking contained in Section 4909.15, Revised Code. In accordance with these sections, the
Commission instituted [*8] an investigation of alternative regulation and, as a result of its
investigation, adopted rules for the establishment of alternative regulation for large local exchange
telephone companies (alternative regulation rules). Alternative Regulation for Large Local Exchange
Telephone Companies, Case No. 92-1149-TP-COI (January 7, 1993) and Entry on Rehearing (March
10, 1993).

On April 1, 1993, the Office of the Consumers' Counsel (OCC) filed a complaint against Cincinnati
Bell, Case No. 93-551-TP-CSS, pursuant to Section 4905.26, Revised Code, alleging that the
company's rates and charges were excessive under the ratemaking formula set forth in Section
4909.15, Revised Code. OCC requested that the Commission find that Cincinnati Bell's base rates
should be reduced. On April 26, 1993, Cincinnati Bell filed an answer denying the substance of the
allegations contained in the complaint, as well as a response to the complaint. OCC replied on May
14, 1993.

Cincinnati Bell filed its application for approval of an alternative form of regulation and for a
threshold increase In rates, Case No. 93-432-TP-ALT, on May 4, 1993. The application is governed
by the rules for alternative regulation [*9] of large local telephone companies. By entry dated July
22, 1993, the Commission accepted the application for filing as of May 4, 1993. By this same entry,
the Commission established a test period of April 1, 1992 to March 31, 1993, consolidated for
hearing the complaint case and the alternative regulation case, and approved the company's
proposed customer notice. 0 0 0 y j9
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On November 12, 1993, Cincinnati Bell filed a motion requesting permission to submit modifications
to its alternative regulation plan. The proposed modifications were filed on November 29, 1993 and,
by entry issued December 9, 1993, the Commission granted the company's motion and ordered
publication of a revised customer notice.

In accordance with the provisions of the alternative regulation rules, the staff of the Commission
conducted an investigation of the matters set forth in the company's alternative regulation
application. An executive summary of the staff's report was filed on January 7, 1994. On January
31, 1994, the staff's full written report was issued and served as provided by law. Objections to the
staff report were timely filed on March 2, 1994 by Cincinnati Bell, OCC, the Ohio Cable Television
Association [*10] (OCTVA), Allnet Communications, LCI International, MCI Telecommunications,
Time Warner AxS, Southern Ohio Telephone Company, Bell Communications Research ( Bellcore),
Answering Exchange, AT&T Communications of Ohio, the Ohio Department of Education, the Ohio
Public Communications Association, Greg Hart Communications, Coin Phones, the City of Cincinnati,
Sprint Communications Company, and the Alarm Intervenors. Responses to various objections were
filed on March 8, 1994 by Bellcore and on March 14, 1994 by OCTVA and Cincinnati Bell.

The evidentiary hearing was scheduled to commence on March 16, 1994 but, at the request of all
parties, the hearing was called and continued to permit additional time for settlement discussions.
Local public hearings were conducted by Commissioners on March 30, 1994, in Fairfield, Ohio; on
March 31, 1994, in Cincinnati; and on April 5, 1994, in Batavia, Ohio, in order to afford members of
the public the opportunity to testify on the proposed alternative regulation plan and OCC's
complaint. Notices of the complaint, the application, and the local public hearings were published in
accordance with Sections 4905.26, 4909.19, and 4903.083, Revised Code. [*11]

On April 11, 1994, a stipulation and recommendation resolving all issues in both proceedings was
filed by all parties except SportsChannel and the City of Cincinnati. nl On April 13, 1994,
SportsChannel submitted a letter indicating that it had signed the stipulation as a non-objecting
intervenor. The City of Cincinnati submitted an executed signature page on April 13, 1994,
indicating its assent to the stipulation. The hearing was called on April 19, 1994, at which time the
stipulation was offered into the record without objection. The unanimous stipulation and
recommendation is now before the Commission for final disposition.

nl The full stipulation, including the company's final modified alternative regulation plan, is attached
to the opinion and order.

COMMISSION REVIEW AND DISCUSSION:

Section 4927.02, Revised Code, provides as follows:

A) It is the policy of this state to:

1) Ensure the availability of adequate basic local exchange service to citizens throughout the state;

2) Maintain just and reasonable rates, rentals, tolls, and charges for public telecommunications
service;

3) Encourage innovation in the telecommunications industry;

4) Promote diversity [*12] and options in the supply of public telecommunications services and
equipment throughout the state; and

5) Recognize the continuing emergence of a competitive telecommunications environment through
flexible regulatory treatment of public telecommunications services where appropriate.

In addition, Section X(B)(2) of the Commission's alternative regulation rules provides that, in
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determining whether an alternative regulation plan should be adopted, the Commission shall
consider the following:

a) Whether the commitments are of sufficient value to the public to warrant the provision of
regulatory opportunities for superior company performance outcomes linked to these commitments;

b) The probable impact of the plan on the financial status of the company;

c) The probable impact of the plan on customer bills;

d) The probable impact of the plan on telecommunications competition;

e) The probable impact of the plan on the goal of universal service;

f) Whether the commitments conform to the guidelines of Section IV(B) of these rules;

g) Whether the commitments promote efficient development of the public switched network;

h) The quality of the evidence of public support for the appropriateness [*13] of the commitments;

i) Whether the reporting and oversight provisions are sufficient to reasonably monitor the plan and
assure its objectives are properly pursued;

j) Whether the plan satisfies each of the public policy goals set forth in Section 4927.02, Revised
Code; and

k) Any other factor which the Commission may deem relevant in determining whether the plan is in
the public interest.

As indicated above, a stipulation was submitted which resolves all issues raised in this proceeding.
Rule 4901-1-30, Ohio Administrative Code (O.A.C.), and the Commission's alternative regulation
rules provide for the filing of stipulations such as the one submitted in this case. Because the
stipulation in this case is unopposed, the alternative regulation rules permit the agreement to
automatically go into effect 31 days after it is filed with the Commission, unless the Commission acts
otherwise. Alternative Regulation Rule IX(G)(1). Notwithstanding the automatic approval clause in
the rules, we believe it is important for the stipulation to be reviewed through this opinion and order
in order to consider the reasonableness of the agreement and to ensure that it is in the public
interest. [*14]

THE STIPULATION

The Commission begins its consideration with an overview of the main elements of the stipulation.
The settlement is comprehensive and contains a number of terms. The stipulation is intended to
apply, in a nonseverable manner, to both the complaint proceeding and Cincinnati Bell's alternative
regulation proceeding. Thus, the stipulation in the complaint case (Case No. 93-551-TP-CSS) is
dependent upon approval of the stipulation in the alternative regulation case (Case No. 93-432-TP-
ALT), and vice-versa. The stipulating parties agree and recommend that Cincinnati Bell is entitled to
an overall 3.75 percent revenue increase, i.e., an additional revenue amount of $11.961 million.
They further agree that Cincinnati Bell's authorized rate of return should be established at 11.18
percent. Cincinnati Bell had originally requested, in May 1993, an increase of $17 million, or 5.5
percent, and a rate of return of 11.83 percent.

Under the stipulation, Cincinnati Bell commits to participation in an earnings sharing plan. Under the
plan, the company's earnings would be monitored on an annual basis. Each year, the company and
the ratepayers would share, according to [*15] a specific and agreed-upon rate retargeting
formula, in any earnings which cause the company's rate of return to exceed 11.93 percent during
the annual monitoring period. Under the formula, the company would be required to refund all
earnings which would cause its rate of return to exceed 16.18 percent during any annual monitoring
period. The company cannot file for an increase in rates unless its rate of return falls below 10.43

00®1C1^
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percent.

Cincinnati Bell has agreed to continue offering residential flat-rate service for the three-year
duration of its alternative regulation plan. The stipulation calls for Cincinnati Bell's residential basic
service rates to increase by 5.97 percent and for Cincinnati Bell's business basic service rates to
increase by 3.7 percent. Nevertheless, it guarantees immediate rate reductions for some services
and creates the potential for further reductions in rates for these services in the future. The current
rate for residential touch-tone service would be immediately reduced, by 20 percent, to $0.92 per
month. Beyond this initial reduction, Cincinnati Bell has agreed to reduce its touch-tone revenues by
at least $900,000 per year in 1995 and 1996. [*16] Even greater reductions could result in each
of those years, depending upon Cincinnati Bell's earnings. In the event that touch-tone charges
would be reduced to zero, any remaining rate reduction commitment which would otherwise be
applied to touch-tone would, instead, be applied to reductions in basic local exchange rates. The
stipulation calls for an immediate rate reduction for Call Trace service, from the current $5.00 per
activation to $1.50 per activation. The stipulation also calls for a reduction of per line number
blocking from the current rate of $1.60 per month to $1.10 per month. The stipulation would result
in an immediate $7.6 million reduction to the intrastate Carrier Common Line Charge (CCLC), for
purposes of bringing it into parity with the interstate CCLC. Beyond this, under the stipulation,
Cincinnati Bell is committed to further reducing the CCLC by a minimum of $500,000 per year in
1995 and 1996. Even greater CCLC reductions could result in each of those years, depending upon
Cincinnati Bell's earnings. However, to the extent parity is achieved between the interstate and
intrastate CCLC, remaining revenues which would otherwise be earmarked for CCLC
reductions [*17] would, instead, be applied to reduction of touch-tone rates.

Not all rate changes contemplated by the stipulation will be reductions. The local Directory
Assistance ( DA) charge would increase under the stipulation by four cents to 44 cents per call. The
monthly call allowance for DA service would be eliminated. However, Cincinnati Bell would maintain
its current policy under which physically challenged and special needs customers, nursing homes,
coin calls, hotels and motels, and hospitals may use DA service without charge. The stipulating
parties have agreed to a 33 percent rate increase for private line services, except alarm services,
and to a 15 percent rate increase for alarm services. As regards operator-assisted calls, under the
stipulation, a $1.00 charge would apply whenever a Cincinnati Bell operator completes a call to a
local telephone number or to an intrastate intraLATA location at the request of a customer. This
charge will not apply on operator-assisted calls made in emergency situations, on calls placed for
customers with special needs, or on calls made for purposes of correcting telephone service
problems. Under the stipulation, the current two-tier rate [*18] structure for Integrated Services
Digital Network-Basic Rate Interface ( ISDN-BRI n2) will be replaced, on a going-forward basis, by a
single rate of $55.00. This rate represents a substantial reduction for ISDN-BRI customers in the
current higher-rated tier, while customers in the lower-rated tier will be grandfathered at their
current rate of $38.50. The stipulation calls for Cincinnati Bell to expand the message rate options
which would be available to its Customer Owned Coin Operated (COCOT) customers on a per-line
basis. It is expected that these expanded message rate options would afford COCOT owners a better
opportunity to compete in Cincinnati Bell's service territory.

n2 ISDN-BRI is a technology, for use in both the residential and business sectors, which allows for
the simultaneous transmission of voice and data on a single telephone line.

Under the stipulation, Cincinnati Bell has committed to certain infrastructure and service deployment
schedules. The stipulation would require Cincinnati Bell, over the three-year period of its plan, to
steadily increase the availability of its advanced network services. By the end of 1996, Custom
Calling PLUS n3 would be available [*19] to 98 percent of Cincinnati Bell's Ohio access lines and
ISDN-BRI would be available to 83 percent of them. Additionally, the stipulation would require
Cincinnati Bell to invest in the software and technology which will allow customers to exercise choice
among carriers in the 1+ intraLATA toll market. The stipulation requires Cincinnati Bell to implement
such intraLATA 1+ technology in at least one Ohio central office by December 31, 1994 and in all
but one of its Ohio central offices by the end of 1995.
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n3 Custom Calling PLUS is a trade name used by Cincinnati Bell to market various services including
Cail Trace, Per Call and Per Line Number Privacy, Call Block, Call Return, Caller ID, Priority Call,
Priority Forward, and Repeat Dialing.

The stipulation requires Cincinnati Bell to make an expanded commitment to public education.
Cincinnati Bell must work with school systems in its operating territory to find ways in which the
public switched network can be utilized to improve education. Towards this end, the stipulating
parties have agreed that, during the three-year term of Cincinnati Bell's alternative regulation plan,
the company should provide a credit to the Cincinnati [*20] Public School System so as to reduce
charges for telecommunication services in the amount of $100,000 per year. In the meantime, the
company will work to help define and determine the telecommunications technology needs of the
Cincinnati Public School System and to address its unique and specific needs. The company is
further required to develop a detailed long-range telecommunications plan for education, which
includes affordability issues, with input from the Ohio Department of Education, the City of
Cincinnati, and representatives from various schools and school districts.

In recognition of the need to preserve the goal of universal service, the stipulating parties have
agreed, among other things, to the establishment of a consumer board designed to address lifeline
issues. The board would be comprised of representatives from the company, OCC, social service
agencies, consumer and disability advocacy groups, and the Commission's staff. Cincinnati Bell
would contribute $100,000, per year, over the three-year life of its alternative regulatory plan, to
fund this consumer board.

The stipulating parties have also agreed to the formal implementation of a "Public Input Model",
[*21] as recommended by the Commission's staff in its January 31, 1994 Staff Report, the

purpose of which would be to formalize the process of dialogue which must continue between the
company and the public it serves. The Public Input Model encompass a formalized research process
designed to ensure that ongoing public input is obtained for use in evaluating the public impact of
company plans and initiatives.

REVIEW OF THE STIPULATION

The stipulation and recommendation submitted by the signatory parties on April 11, 1994 is
unopposed and resolves all issues raised by Cincinnati Bell's application and by OCC's compiaint. As
indicated above, Rule 4901-1-30, O.A.C., authorizes parties to Commission proceedings to enter
into stipulations. The Commission's alternative regulation rules [Rule IX(G)] also provide a
framework for the submission of stipulations. Although not binding on the Commission, the terms of
a stipulation are accorded substantial weight. Consumers' Counsel v. Pub. Util. Comm. (1992), 64
Ohio St.3d 123, at 125 (citing Akron v. Pub. Util. Comm. (1978), 55 Ohio St.2d 155). This concept
is particularly valid where the stipulation is unopposed by any party and [*22] resolves all issues
presented in the proceeding in which it is offered. In a number of cases, the Commission has
commended the parties to a negotiated agreement for simplifying the consideration of contested
issues and for reducing the hearing time required. See, e.g., Ohio Edison Co., Case No. 82-1025-EL-
AIR (September 14, 1983); Cincinnati Gas & Electric Co., Case No. 83-1528-EL-AIR, et al.
(November 20, 1984). In reviewing a settlement agreement, however, our primary concern is that
the stipulation is in the public interest.

The standard of review for considering the reasonableness of a stipulation has been discussed in a
number of prior Commission proceedings. See, Cincinnati Gas & Electric Co., Case No. 91-410-EL-
AIR (April 14, 1994); Western Reserve Telephone Co., Case No. 93-230-TP-ALT ( March 30, 1994);
Ohio Edison Co., Case No. 91-698-EL-FOR, et al. (December 30, 1993); Cincinnati Gas & Electric
Co., Case No. 92-1463-EL-AIR, et al. (August 26, 1993); Ohio Edison Co., Case No. 89-1001-EL-AIR
(August 19, 1993); Cleveland Electric Illuminating Co., Case No. 88-170-EL-AIR (January 31, 1989);
Restatement of Accounts and Records [*23] (Zimmer Plant), Case No. 84-1187-EL-UNC
(November 26, 1985). The ultimate issue for our consideration is whether the agreement, which
embodies considerable time and effort by the signatory parties, is reasonable and should be
adopted. In considering the reasonableness of a stipulation, the Commission has used the following

0t^01C3
https://www.lexis. com/research/retrieve?_m=e5674442602dc l Obf1flfe8ed007flc5&_browseType... 6/21/2007



Search - 65 Results - 93-432 rage a oi oy

criteria:

1) Is the settlement a product of serious bargaining among capable, knowledgeable parties?

2) Does the settlement, as a package, benefit ratepayers and the public interest?

3) Does the settlement package violate any important regulatory principle or practice?

The Ohio Supreme Court has endorsed the Commission's analysis using these criteria to resolve
issues in a method economical to ratepayers and public utilities. Indus. Energy Consumers of Ohio
Power Co. v. Pub. Util. Comm. (1994), 68 Ohio St.3d 547 (citing Consumers' Counsel, supra, at
126). The court stated that the Commission may place substantial weight on the terms of a
stipulation, even though the stipulation does not bind the Commission. Id.

Based on our three-prong standard of review, we find that the first criterion, that the process
involved serious bargaining by [*24] knowledgeable, capable parties, is clearly met. Counsel for
the signatory parties have been involved in many cases before the Commission, including a number
of prior cases involving rate and telephone issues. Moreover, the level of detail contained in the
stipulation, as well as the breadth of issues encompassed by the agreement, leaves little doubt that
the parties engaged in serious negotiations prior to signing the settlement.

The stipulation also meets the second criterion. As a package, it advances the public interest by
resolving all issues raised in this proceeding without the incurrence of the time and expense of
extensive litigation. Although the stipulation includes a small rate increase for most customers
(approximately $.90 per month for average residential customers), it provides some amount of rate
stability during the three-year term of the plan. The agreement also includes a number of other
terms which should benefit both ratepayers and shareholders. For example, the settlement, among
other things, guarantees residential flat-rate service for the term of the plan; reduces touch-tone
rates for both residential and business customers; reduces rates for Call Trace [*25] and Per Line
Number Privacy services; provides for additional future rate reductions depending on Cincinnati
Bell's level of earnings; commits the company to expanding availability of advanced network
services; establishes a consumer board to work with OCC and other groups to address the needs of
senior citizens, disabled, and low-income customers; expands a commitment by Cincinnati Bell to
develop distance learning programs for public schools, including a $100,000 per year commitment to
Cincinnati Public Schools; and requires Cincinnati Bell to invest in software and technology to allow
customers to use their long distance carrier for "local" toll calls. Considered as a package, the
stipulation clearly benefits both ratepayers and the public interest.

Finally, the stipulation meets the third criterion because it does not violate any important regulatory
principle or practice. Indeed, approval of the agreement enhances rate stability while providing the
company with incentives to operate more efficiently. The settlement agreement protects ratepayers
by returning to customers a portion of earnings exceeding a set level of return realized by Cincinnati
Bell. At the same time, shareholders [*26] are protected by permitting the company to file
additional rate applications should earnings fall below a specified return during the monitoring
period. Both of these conditions further the important regulatory principle of rate stability and
provide a framework for future cooperation between the company and its customers.

Our review of the stipulation and recommendation indicates that it is in the public interest and
represents a reasonable disposition of this proceeding. We will, therefore, adopt the stipulation to
the extent and for the reasons set forth above.

We would be remiss if we did not take the opportunity to commend Cincinnati Bell, the staff, and the
other signatory parties to the stipulation for their diligent efforts in crafting a comprehensive
agreement which was acceptable to all. This stipulation is especially impressive given the number
and diversity of interests represented by the intervenors. The ability to reach an unopposed
compromise in this case is obviously due, in no small part, to the willingness of Cincinnati Bell to
address each of the intervenor interests seriously and to make concessions to achieve a fully
stipulated case. We congratulate each [*27] of the parties for their hard work in creating a fair and
reasonable settlement regarding a number of difficult issues. o0©--o2c:4
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LOCAL PUBLIC HEARINGS

As indicated above, local public hearings presided over by Commissioners were held in Fairfield,
Cincinnati, and Batavia. We note that a number of witnesses at these hearings testified about the
company's positive role in the community. (Fairfield Tr. 22-26, 29-30; Cincinnati Tr. 23, 30, 32, 43,
45, 56, 85-86, 97; Batavia Tr, 30-36, 44-48). At the Batavia hearing, the Clermont County distance
learning project was cited as a positive example of cooperation between local school districts and
Cincinnati Bell (Batavia Tr. 23-27, 44-45, 53). We note that the stipulation in this case enhances the
opportunity for additional distance learning projects by requiring the company to develop a long-
range plan for education and to develop ways of using telecommunications for furthering
improvements in education (Cincinnati Bell Alternative Regulation Plan, Para. 4.A.).

Several witnesses expressed their concern with ongoing availability of.basic telephone service
(Cincinnati Tr. 42, 52, 83, 86). We believe that the stipulation addresses these concerns [*28] in
several ways. The settlement agreement provides that: flat-rate service will be continued for the
term of the plan; Cincinnati Bell will attempt to increase the level of participation in the basic
Telephone Service Assistance program; the company will heighten awareness of telephone services
for persons with communications impairments; the company will study restriction of toll access in
lieu of disconnection for non-payment of local service; and Cincinnati Bell will establish a consumer
board (including a $100,000 per year contribution) to develop expanded lifeline programs ()t. Ex. 1,
Para. 22).

One witness at the Fairfield hearing mentioned the need for extended area service in Butler County
(Fairfield Tr. 29). Since that time, a number of letters have been submitted supporting this need.
Although this is not the appropriate case to decide individual EAS requests, nothing in the stipulation
precludes or prejudges any EAS petitions which may subsequently be filed.

MISCELLANEOUS

Although the overall settlement agreement appears to be reasonable for purposes of settling this
case, we would like to point out several observations and concerns about certain items
contained [*29] in the stipulation. First, the inclusion of local non-residence directory assistance in
Cell 2 is of concern because of the lack of any real competition for that service. Given the fact that
this term was a part of the overall settlement, we are willing to approve it in this case. This should
not, however, be perceived as an indication of what may be approved in future cases.

We will continue to monitor the company's pricing of directory assistance for nonresidential
customers and we reserve the right to review such pricing if competitive circumstances do not
materialize as expected. With regard to cell classification in general, in future cases we expect a
greater showing by alternative regulation applicants of actual competitive threats. These competitive
threats should be justified by the applicants through empirical data specific to the service territory,
as contemplated in the alternative regulation rules.

We also have some concern with issues in the stipulation pertaining to LRSIC costing methodology.
We wish to emphasize that we are approving these sections of the stipulation as part of the overall
agreement but that we intend to look at these issues in future alternative [*30] regulation cases,
and/or when the LRSIC studles are submitted for our review pursuant to proposed price changes.
Approval of the stipulation in this case should not, however, be construed as an endorsement of any
particular costing methodology for allocating joint costs.

As part of an agreement between Cincinnati Bell and Time Warner AxS, the parties agree to form a
task force to identify and resolve issues related to: operation, interconnection and functioning of
multiple communications networks; physical collocation and network interconnection arrangements;
and reasonable mutual compensation arrangements for network access (Paragraph 41). We expect
the task force created pursuant to this agreement to work closely with the Commission and the staff
to ensure that the solutions determined by the task force are in the public interest and are fair to all
stakeholders in the process.
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As a final matter, we wish to emphasize that nothing in this stipulation should be construed as
limiting our ability to make changes in the minimum telephone service standards. Nor does the
agreement affect any other generic proceeding which is now pending or subsequently opened by the
Commission.

[*31] PROPOSED TARIFFS, CUSTOMER NOTICE, AND EFFECTIVE DATE

In accordance with the stipulation, the company filed on April 21, 1994 its proposed new or revised
tariff pages necessary to implement the terms of the stipulation. Further revised tariffs were filed on
May 2, 1994. The Commission finds that the tariffs conform to this opinion and order and should be
approved. The new tariffs shall be effective on and after the date the company files four complete
printed copies of its tariffs. The plan should be implemented in accordance with the schedule set
forth in the stipulation.

On April 21, 1994, as amended on May 2, 1994, the company filed, for Commission review, a
proposed customer notice advising its customers in sufficient detail about its new rates, its
alternative regulation plan, and the implications of the plan for customers. After careful review of
this proposed customer notice, we find it to be reasonable and the notice shall, therefore, be
approved. We authorize the company to use this approved customer notice in order to inform its
customers of the rate increase and alternative regulation plan, by means of a bill insert in the
normal cycle of billing.

FINDINGS [*32] OF FACT:

1) On May 4, 1993, Cincinnati Bell filed its application for approval of an alternative reguiation plan
and for a threshold increase in rates.

2) On April 1, 1993, OCC filed a complaint against Cincinnati Bell alleging that the company's rates
and charges were excessive under the ratemaking formula set forth in in Section 4909.15, Revised
Code. OCC requested the Commission to make a finding that Cincinnati Bell's base rates should be
reduced.

3) By entry dated July 22, 1993, the Commission consolidated for hearing the complaint and
alternative regulation cases.

4) On April 11, 1994, a stipulation resolving the issues raised in both cases was submitted by all but
two parties. The remaining parties, SportsChannel and the City of Cincinnati, filed signature pages
on April 13, 1994 endorsing approval of the agreement.

5) Local public hearings were held on March 30, 1994 in Fairfield, Ohio; on March 31, 1994 in
Cincinnati; and on April 5, 1994 in Batavia, Ohio. The evidentiary hearing was initially called and
continued on March 16, 1994 and called for the final time on April 19, 1994, at which time the
stipulation was accepted into the record without objection.

6) The [*33] stipulation is the product of serious bargaining among knowledgeable parties,
benefits ratepayers and advances the public interest, and does not violate any important regulatory
principles or practices.

7) The rates, terms, and conditions set forth in the tariffs filed pursuant to the stipulation are
consistent with this opinion and order.

CONCLUSIONS OF LAW:

1) Cincinnati Bell's alternative regulation application was filed pursuant to Section 4927.04(A),
Revised Code. OCC's complaint case was filed pursuant to Section 4905.26, Revised Code. The
company is subject to the jurisdiction of this Commission pursuant to Sections 4905.04, 4905.05,
and 4905.06, Revised Code.

©D0 itc E;

2) A staff investigation was conducted and a report was duly filed and mailed. Public hearings have
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been held. Notices of the complaint, application, and hearing were published in accordance with
Sections 4905.26, 4909.19, and 4903.083, Revised Code.

3) The stipulated alternative regulation plan submitted by the parties comports with the policy of
this state, as set forth in Section 4927.02, Revised Code.

4) The stipulation submitted by the parties is reasonable and, as indicated herein, should be
adopted [*34] in its entirety.

5) The company is authorized to withdraw its current tariffs and to file in final form four complete
printed copies of its tariffs which the Commission has approved herein.

ORDER:

It is, therefore,

ORDERED, That the joint stipulation and recommendation filed on April 11, 1994, with additional
signatures submitted on April 13, 1994, is approved and adopted in its entirety. It is, further,

ORDERED, That Cincinnati Bell's application for approval of an alternative form of regulation and for
a threshold increase in rates is granted, to the extent provided in this opinion and order. It is,
further,

ORDERED, That Cincinnati Bell's proposed customer notice advising its customers of the approved
alternative regulation plan, as well as the increase in rates approved herein, is approved. The
company shall provide the approved notification to its customers by means of a bill insert in its
regular billing cycle. It is, further,

ORDERED, That the proposed revised tariffs are approved, and Cincinnati Bell is authorized to cancel
and withdraw its present tariffs governing service to customers affected by this application. The
effective date of the new tariffs shall [*35] be the date on which the company files, in final form,
four complete printed copies of its revised tariffs. One copy of the tariff should be filed in the
company's TRF docket. The new rates should be implemented in accordance with the schedule set
forth in the stipulation. It is, further,

ORDERED, That these cases be closed as a matter of record. It is, further,

ORDERED, That a copy of this opinion and order be served upon all parties of record.

THE PUBLIC UTILITIES COMMISSION OF OHIO

STIPULATION AND RECOMMENDATION

The parties hereto, being Cincinnati Bell Telephone Company ("CBT" or the "Company"), the Staff of
the Public Utilities Commission of Ohio (the "Staff"), nl the Office of the Consumers' Counsel (the
"OCC") and such of the intervening parties in either or both of Case Nos. 93-432-TP-ALT (the "Alt
Reg Proceeding") and 93-551-TP-CSS (the "Complaint Proceeding") as have evidenced their
agreement by subscribing hereto (collectively, the "Stipulating Parties"), hereby recommend to the
Public Utilities Commission of Ohio (the "Commission") the Stipulation described herein.

nl Pursuant to Rule 4901-1-10(C), Ohio Admin. Code, the Staff of the Commission is considered.a
party for the purpose of entering into a stipulation under Rule 4901-1-30, Ohio Admin. Code. [*36]

Procedural Background

A. The Alt Reg Proceeding was initiated on March 12, 1993, when CBT filed its notice of intent to file
an application for an alternative form of regulation in accordance with Sections 4927.03 and 000-1G7
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4927.04(A), Revised Code, and the alternative regulation procedures adopted by the Commission in
Case No. 92-1149-TP-COI.

B. CBT's Application for Approval of an Alternative Form of Regulation and for a Threshold Increase
in Rates (the "Application") was filed on May 4, 1993.

C. The Complaint Proceeding was initiated on April 1, 1993, when the OCC filed a complaint against
CBT, pursuant to Section 4905.26, Revised Code, alleging that the Company's rates and charges are
excessive under the ratemaking formula set forth in Section 4909.15, Revised Code. The OCC also
filed, on April 1, 1993, a motion to consolidate the Alt Reg Proceeding with the Complaint
Proceeding.

D. By Entry dated July 22, 1993, the Commission accepted CBT's Application for filing as of May 4,
1993, and consolidated the two proceedings for purposes of hearing.

E. On August 23, 1993, pursuant to the Commission's July 22 Entry and Section VI(D) of the
Commission's alternative regulation [*37] procedures, the OCC, and several other parties which
had been granted intervention in the Alt Reg Proceeding, filed their preliminary objections with
respect to CBT's Application. CBT filed its responses to these preliminary objections on September 7,
1993,

F. As contemplated by the Commission, the preliminary objections and CBT's responses thereto
were instrumental in framing the issues for the Alt Reg Proceeding.

G. After reviewing the preliminary objections, CBT began contacting parties which had been granted
intervention in the Alt Reg Proceeding. CBT thereafter formulated a group of proposed modifications
to its Application which were designed to remove as many issues from the Alt Reg Proceeding as
possible.

H. On November 12, 1993, CBT filed a motion asking the Commission to issue an Order accepting
the above-mentioned modifications to its Application and to reflect consideration of such
modifications in the Staff Report issued in the Alt Reg Proceeding.

I. On November 29, 1993, CBT refiled its Application reflecting the modifications described in its
November 12 motion, along with supporting modified schedules and supplemental testimony.

3. By Entry dated December [*38] 9, 1993, the Commission accepted the proposed modifications,
stating that the Company had set forth sufficient justification for permitting their consideration.

K. On January 31, 1994, the Staff issued its Report of Investigation (the "Staff Report") in the Alt
Reg Proceeding, which analyzed CBT's Application as modified on November 29, 1993.

L. On March 2, 1994, CBT, the OCC and various other parties filed their objections to the Staff
Report as well as testimony in support thereof. On March 14, 1994, CBT and other parties filed
responses to objections.

M. Evidentiary hearings in the Alt Reg Proceeding and the Complaint Proceeding, which have been
consolidated for purposes of hearing, and scheduled to begin March 16, 1994, were rescheduled to
permit the parties an opportunity to seek a resolution of the issues presented which would eliminate
the need, assuming Commission approval, for such hearings.

N. After extensive negotiations, the Stipulating Parties, represented by experienced counsel and
other experts reflecting widely varying interests and being knowledgeable of the circumstances,
having before them the Application as modified on November 29, 1993, and the Staff [*39]
Report, having conducted extensive discovery, and otherwise being fully advised, have agreed upon
the terms of a Stipulation, set forth herein, and recommend its adoption by the Commission.

0. The Stipulation is a compromise which balances competing positions. It does not necessarily
reflect the position which any one or more of the Stipulating Parties would have taken if these cases

000-11G8
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had been litigated to conclusion or may take if litigation should go forward. Except for enforcement
purposes, this Stipulation shall not be cited as precedent for or against any signatory or the
Commission itself, if it gives its approval. However, all parties hereto reserve the right to continue
arguing their respective positions, as set forth in their objections to the Staff Report, for purposes of
defending the reasonableness of this Stipulation and to demonstrate that it is, in fact, a
compromise.

P. The Stipulation is intended to apply to both of the above-identified cases and is not severable
between them. The stipulation of Case No. 93-432-TP-ALT is dependent on approval of the
stipulation in Case No. 93-551-TP-CSS and vice versa.

Q. It is contemplated by all parties hereto that if the [*40] Commission should adopt this
Stipulation, it may treat the Stipulating Parties' objections to the Staff Report as satisfied and
withdrawn and need not rule upon them individually or collectively. It is also contemplated that this
Stipulation will serve as a motion to dismiss the Complaint Proceeding with prejudice, and that all
parties hereto will withdraw from that proceeding.

R. Attached hereto as Attachment 1 is the Company's Alternative Regulation Plan incorporating
changes as a result of this Stipulation and various recommendations made in the Staff Report. The
Stipulating Parties agree that the Company's Alternative Regulation Plan as set forth in Attachment
1 meets the requirements of Rule X.B.2. of the Alternative Regulation Rules adopted by the
Commission in Case No. 92-1149-TP-COI and will be administered by those Rules unless otherwise
waived.

S. The Stipulating Parties recognize that the Commission is not bound by the terms of this
Stipulation and Recommendation, but submit that it is entitled to careful consideration, meets the
standards set forth by the Commission in numerous cases dealing with rate case settlements, and
violates no regulatory principle or precedent. [*41]

T. CBT reserves the right to withhold its consent with respect to an Alternative Regulation Plan
ultimately approved by Commission Order in this proceeding which varies significantly from the
terms and conditions set forth in this Stipulation.

WHEREFORE, the Stipulating Parties hereby stipulate and recommend as follows:

Revenue Requirements

1) The Stipulating Parties agree that amended Schedule A-1, attached to this Stipulation as
Attachment 2, accurately reflects the operating income, rate base, rate of return, and revenue
requirements agreed to by the Stipulating Parties for purposes of this Stipulation.

2) The Stipulating Parties agree that Attachment 2 accurately incorporates the impact of the
adjustments listed in Attachment 3.

3) The Stipulating Parties agree that the rate of return of 11.18% on Attachment 2 should be
established as the Company's authorized rate of return.

4) The Stipulating Parties agree that the revenue increase recommended and agreed to is $11.961
million as reflected on Attachment 2.

Rates and Tariffs

5) The Stipulating Parties agree to the cell classifications in the Staff Report with the following
changes in cell placement for the services [*42] as hereafter indicated: n2

a) Directory Assistance ( Intrastate IntraLATA MTS - Non-Residence and Local Non-Residence) will be
classified as Cell 2 services.

b) Pole Attachments and Conduit Occupancy Services will be classified as Cell 1, with the rate
00()a r)19
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increasing from the current level of $2.66 per year per pole to $3.50 per year per pole in three
annual increments of $0.28 each.

c) Private Line Services will be placed in Ceil 2 and be grandfathered. See Stipulation No. 14 for
further detail.

n2 For a complete list of current cell classifications, see Section 7 of Attachment 1.

6) The Stipulating Parties agree to the following changes in rate structure for ISDN-BRI. The existing
two-tier rate structure will be replaced with a single rate. The current access line rates of $38.25 for
access lines served via qualified copper facilities and $230.00 for access lines served via electronic
facilities will be replaced by a single access line rate of $55.00.

Existing access lines being charged $38.25 will continue to be charged $38.25 for the three years of
the Company's Plan. Existing access lines being charged $230.00 will be charged $55.00. All
additional access lines will [*43] be charged $55.00.

7) The Stipulating Parties agree that the Company will adhere to federal guidelines and tariffs on
collocation. To the extent that this Commission lawfully supersedes the federal guidelines, this
Commission's rulings will apply.

8) The Stipulating Parties agree that upon implementation of collocation, the Company may file for
reclassification of switched access service from Cell 1 to Cell 2, or special access service from Cell 2
to Cell 4 in accordance with the Commission's rules adopted in Case No. 92-1149-TP-COI
(hereinafter, the "Alternative Regulation Rules"). Such reclassification will be effective upon
Commission approval subject to the Company making a showing that the requested reclassification
satisfies the Alternative Regulation Rules. Reclassification will be requested on a wire center-specific
basis.

9) The Stipulating Parties agree that, with regard to LRSIC Costing Methodology, the Company's
cost studies for each service that uses facilities shared with Cell 1 services will include, in addition to
LRSIC, an assignment based upon measures of use, including but not limited to minutes of use,
number of circuits and bandwidth, of the joint costs [*44] of any shared facilities. The Company
reserves the right to propose a particular assignment methodology to the Commission.

10) The Stipulating Parties agree that with regard to LRSIC Costing Methodology, the Company's
services that rely on Cell 1 and/or Cell 2 services that are essential inputs for the provisioning of
other Flrms' competitive services will be charged the tariffed rates for such services on the same
terms and conditions as the inputs may be purchased by the Company's competitors.

The inputs will include but will not be limited to, the following services [at the premium tariffed
rate]: Local Switching, Carrier Common Line Charge, Local Transport ( i.e., direct trunk transport
charge, tandem switched transport charge and residual interconnection charge) and the tariffed
elements of Billing and Collection services. Also, such an adjustment will be made at the service
level for al new services, including services provided under contract, that rely on Cell 1 and/or Cell 2
services as essential inputs to the provisioning of other firms' competitive services and are
alternatives to the Company's service. Existing services may be aggregated where subscribership is
minimal. [*45] The appropriate elements will be included in the price floor for Company services
at the tariffed rate, to the extent that the Company utilizes them in provisioning its own service, in
the same manner as the Company would charge other service providers for utilizing those same
elements (i.e., CBT is entitled to the same choices in provisioning its services as other service
providers have in provisioning their services).

The Stipulating Parties agree that the Company can make a filing with the Commission to
demonstrate out of pocket cost differences in provisioning an essential service to itself as compared
to the out of pocket costs of provisioning to other service providers. Tariffed rates would be adjusted
by this difference. The Company agrees to provide notice of such filing to the Stipulating Pa,rti^s®
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(ten) 10 days in advance of the filing date, and further agrees to waive the application of Rule XIV
(F) of the Commission's Alternative Regulation Rules to allow parties up to twenty (20) days to file
objections to such filing. The Company will have ten (10) days to respond to such objections. In all
other respects, the Commission's Alternative Regulation Rules for tariff revisions, [*46] price list
changes, and new service applications will apply as appropriate.

A sample worksheet for a service specific test follows:

MTS Revenues

Access Charges (per tariff)
B&C Charges (per tariff)
Access Paid Others
LRSIC

Joint Costs

Total Costs

Contribution (revenue less cost)

The Stipulating Parties agree that the Company can file with the Commission to exclude the
charging of tariffed rates for essential inputs from its cost studies, and instead use LRSIC, when the
input services have been classified by the Commission as Cell 4 services.

11) The Stipulating Parties agree that a waiver from Section XIII "Contractual Arrangements"
Subsection (E) of the Alternative Regulation Rules is appropriate and should be granted upon a
showing that the contract is made in response to competitive or other unique circumstances.

12) The Stipulating Parties agree that the Commission may approve unbundling of services classified
in any cell of the Company's Plan upon a showing that the unbundling being proposed is technically
feasible, fully compensatory, and i the public interest.

The Company will comply with Section XII (A)(3) of the Commission's Alternative Regulation Rules
relative [*47] to deaveraging of services.

13) The Company clarifies that Section 16 of the Plan (See Attachment 1) is its policy for resellers
and sharers of local exchange service such as Shared Tenant Service (STS) providers.

The Company has no restrictions on resale or sharing of its services by other common carriers as
long as the Company is adequately compensated for usage of its network. n3

n3 The IXC Coalition and Time Warner AxS do not consider this paragraph to be a part of the
stipulation to which they are signatory parties. Rather, the IXC Coalition regards this paragraph as
merely an expression of the Company's position on resale and sharing and neither objects to, nor
endorses, this expression of the Company's policy.

14) The Stipulating Parties agree that private line services, other than alarm services, will be
increased by 33%. Series 901, 3001, and other services used by Alarm Companies for alarm
purposes will be increased 15%. The private line tariff will be grandfathered and eliminated three
years from the effective date of the Order in this proceeding.

15) The Stipulating Parties agree that the originating carrier common line charge will initially be set
at $.0077 [*48] per minute; this charge will mirror the interstate charge thereafter. The
terminating carrier common line charge will initially be set at $0.0190 per minute; this charge will
be adjusted annually in accordance with Stipulation 26.

16) The Stipulating Parties agree that the charge for each Directory Assistance call will be $0.44.

©0Di 1
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17) The Stipulating Parties agree that, with respect to Operator Service Assistance, the Company
will apply a charge of $1.00 whenever an operator completes a call to a local telephone number or
to an intrastate intraLATA telephone number at the request of the customer. The charge will be
billed either to the originating party or to a third number, to a credit card or collect.

The only exemptions to this charge will be for operator-assisted sent paid calls from coin telephones
and those situations involving emergencies, telephone company problems, such as a problem on the
line which prevents the customer from completing the call, or calls placed for customers with special
needs. For instance, calls to the Company's repair office or calls from blind or disabled customers
will not be charged.

18) The Company agrees to reduce the Call Trace rate from $5.00 [*49] to $1.50 per activation.
The Stipulating Parties agree that the proposed rate is responsive to concerns about use of the
network for harassment purposes, is in the public interest and its associated costs are properly
included in the Company's revenue requirements. In addition, the Company agrees to reduce the
Per Line Number Privacy rate from $1.60 to $1.00 per month.

19) The Stipulating Parties agree that the following chart sets forth the agreed upon revenue
distribution to recover the $11.961 million revenue increase addressed in Stipulation 4 above:

Additional Revenues (000)
Residence $5,564 5.97% increase
Touch Tone (2,100) 20% decrease
Repeat Dialing, Priority Call,
Priority Forward (20) 6% decrease

Per Line Number Privacy (9)

Call Trace (17)
Business, Centrex, PBX and DID 3,700 3.7% increase

Schools (100)

MTS, Listings, Special Assembly 792 9% increase

Private Line 1,850 15% increase-Alarm

33% increase-Private Line
Operator

Dir. Asst. 5,450

Local "0" 1,672

Pole Attachments * 14

COCOT Usage (31)

CCLC Reduction (7,615)

Removal of 35 Cent Credit 2,810

Universal Service Rates (100)

Total 11,860

* The Pole Attachment Rate will be $2.94 per year per pole in Year 1, $3.22 per year per pole in
Year 2, and $3.50 per year per pole in Year 3. [*50]

20) While the Company does not agree that the mirroring requirements of the CWIP statute, Section
4909.15(A)(1) Revised Code, apply to the projects included in its rate base as CWIP in Case No. 84-
1272-TP-AIR, the Company is willing to agree to the imposition of a sur-credit rider. The Company
agrees to implement a sur-credit rider of $0.13 per billable access line until a total amount of
$2,159,436 has been returned to customers. The Company will accrue carrying charges on the

00®1,"'2
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dollar value of the projects included as CWIP in Case No. 84-1272-TP-AIR during the period while
the $0.13 sur-credit rider is being applied. The sur-credit rider and accrual of carrying charges will
cease after $2,159,436 has been returned.

Commitments

21) The Stipulating Parties agree that the following education commitment serves the public
interest:

a) Distance Learning

The Company will hold customers harmless from any losses that may be incurred only as a result of
the Clermont County distance learning project.

The Company will work with schools and school systems in an effort to find ways in which the
switched public network could be utilized to foster improvements in education. During [*51] the
Plan, the Company will develop and implement a program to promote telecommunications-based
educational applications.

b) The Company will develop a detailed long-range telecommunications plan for education that
considers the telecommunications needs of the state-chartered public and private primary,
secondary, and post-secondary schools in the Company's Ohio operating territory. This plan will also
address the affordability of telecommunications services for schools, the participation of schools
constrained by financial limitations, and applications development. The Company will develop this
plan with input from the Ohio Department of Education, the City of Cincinnati, and representatives
from various schools and school districts.

c) At the request of the Ohio Department of Education, CBT commits to working with the Cincinnati
Public School System to expand the use of telecommunications technology.

-- CBT will work with the Cincinnati Public School System over the three year term of the Plan to
help define and determine the telecommunications technology needs of the Cincinnati Public School
System and to address its unique and specific needs.

-- CBT commits to the delivery [*52] of a proposal addressing the needs of the Cincinnati Public
School System to the Department of Education for review within 180 days of the Commission's
approval of this Stipulation.

-- Telecommunications services that will be jointly explored by CBT and the Cincinnati Public School
System shall include, but not necessarily be limited to, ISDN, the expansion of Centrex, data
networking, and distance learning applications.

-- The Company further agrees that it will provide a credit to reduce charges for telecommunications
services in the amount of $100,000 per year of the Plan ($8,333 per month) for the Cincinnati Public
School System to help expand its use of telecommunications technology. [See Conditional
Commitments, Stipulation para. 28(b)].

-- CBT will submit an annual progress report to the Ohio Department of Education and the
Commission Staff by April 1 following each calendar year of CBT's Alternative Regulation Plan.

22) The Company agrees to adopt the following commitment to universal service:

a) To attempt to increase the level of participation in the Basic Telephone Service Assistance
Program. This goal will be measured by the Company's efforts to increase the number [*53] of
TSA and SCA participants.

b) To make efforts to improve awareness as to the availability of telephone services which assist
persons with communications impairments. ,^.^ ry
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c) To study the restriction of toll access in lieu of disconnection for non-payment.

d) To establish a Consumer Board within 90 days of the Commission Order approving the Alternative
Regulation Plan that will be comprised of representatives from the Company, the Ohio Consumers'
Counsel, social service agencies, consumer and disability advocacy groups, and the Commission
Staff in an advisory role. The primary objective of the board will be to develop an expanded lifeline
program which will be implemented by the Company via specifically targeted credits in the amount
of at least $100,000 for each year of the plan. The Company will accrue any balance not distributed
in each year. The Board will develop the eligibility criteria required to determine the distribution of
the $100,000 minimum per year credits. (See Conditional Commitments, Stipulation para. 28(f)).

23) The Stipulating Parties agree that the following Commitment serves the public interest:

a) CBT will implement a Model for Public Input to formalize [*54] the dialogue process historically
carried out by CBT's Community Relations Department, in order to ensure that public input is
obtained to evaluate future customer initiatives of CBT. CBT's Public Input Model will be an
additional effort above and beyond the Company's current customer communication, education and
dialogue. It will represent a formalized research process with a quantifiable report card.

b) CBT's Public Input Model will provide a source of public input to ensure that CBT is serving the
public interest and needs in an effective manner.

c) CBT's Model for Public Input will consist of the following steps;

1. In-depth interviews will be conducted with representatives of various customer segments. The
following constituencies would be included:

a. residential customers

b. large, medium, and small businesses

c. primary and secondary schools

d. colleges and universities

e. libraries

f. police, fire, and public safety officials

g. hospitals

h. city, county, and township governments

i. community-based organizations

j. community councils

k. non-profit organizations

1. social service agencies

m. religious organizations

n. business groups

o. [*55] consumer groups

p. other service providers

0001'74
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2. If it is determined during the developmental stages of the Public Input Model that the total
universe of any customer segment will not be sampled in the in-depth interview process, then the
methodology utilized to select representatives of those segments will be based upon a statistically
valid cross-section of that segment. The optimum interviewing level for this research will be selected
to ensure an adequate and unbiased representation in each customer segment being interviewed
through the survey.

3. CBT will analyze the results of this qualitative research to prioritize the needs expressed in the
interviews by representatives of customer segments.

4. CBT will return to representatives of customer segments to engage in dialogue to:

a. validate that CBT has clearly defined and expressed their issues, concerns, and needs;

b. validate that CBT has prioritized the issues, concerns, and needs accurately; and

c. design a plan of action or agenda that is mutually agreeable to CBT and the customer segments
regarding telephone services, technology, and resources.

5. CBT will implement action plans to address these customer-prioritized [*56] initiatives, with a
time line, a plan for continued input and feedback, and a structure for customer participation as
needed by CBT.

6. CBT will evaluate the results of the in-depth interviews in a quantifiable way through a survey to
determine:

a. if needs were met as expected (by customer segment)

b. if modifications to the process are needed

c. whether internal and external communications are required on a going-forward basis

d. the next set of issues and initiatives to be developed.

e. if the education efforts have sufficiently informed customers of CBT's communications
opportunities and capabilities.

d) CBT agrees to continue the customer education processes and programs provided by the
Company's customer contact organizations. CBT's extensive customer education programs will
continue to educate its customers as to specific technologies, services, and applications relevant to
their needs. This will assure the Commission that information received from customer groups in the
dialogue process is based on informed input.

e) The Model for Public Input will be used by the Company to develop future commitments for
subsequent alternative regulation plans filed pursuant [*57] to the Commission's Rules established
in Case No. 92-1149-TP-COI.

24) The Stipulating Parties agree that the following commitment is in the public interest and should
be incorporated into CBT's Plan:

The Company commits to the following infrastructure and service deployment schedule. This
commitment is in the public interest because it makes the network more valuable by providing an
infrastructure for the development of new services desired by CBT's customers, thereby meeting
their expanding telecommunications needs, providing a stimulation of usage of the network and
enlarging the base of services providing contributions to the joint and common costs of the network.

CBT will deploy the technology necessary for the expansion of ISDN-BRI and Custom Calling PLUS"
services available for customers in Ohio, as follows:
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PERCENTAGE ACCESS LINE
AVAILABILITY

12/31/93 12/31/94 12/31/95 12/31/96
Custom Calling 69% 85% 91% 98%
PLUS"

ISDN-BRI 49% 71% 79% 83%

25) The Company commits to reducing Touch Tone charges by a minimum of $900,000 on June 1,
1995, and by an additional minimum of $900,000 on June 1, 1996. These reductions will be
implemented upon approval [*58] by the Commission and are guarantees for minimum levets of
reductions for the conditional commitments "b" and "e" described in the Company's Proposed
Conditional Commitments Stipulation 28, and will be offsets to revenues designated for Touch Tone
reduction purposes provided by the Company's formula for retargeting rates.

If Touch Tone charges have been reduced to zero, any remaining commitment which would
otherwise be applied to Touch Tone reductions will be applied to reductions of basic local exchange
rates.

26) The Company commits to reducing terminating carrier common line charges (CCLC) by a
minimum of $500,000 on June 1, 1995, and an additional minimum of $500,000 on June 1, 1996.
These reductions will be implemented upon approval by the Commission and are guarantees for
minimum levels of reductions for the conditional commitments "a" and "d" described in the
Company's Proposed Conditional Commitments (Stipulation 28) and will be offsets to the revenues
designated for CCLC reduction purposes provided by the Company's formula for retargeting rates.

If the terminating carrier common line charge is reduced to parity with interstate CCLCs, any
remaining commitment which would [*59] otherwise be applied to CCLC reductions will be applied
to reductions of Touch Tone Charges as set forth in Stipulation 28(b).

27) The Stipulating Parties agree that the following additional commitment relating to
implementation of Dial 1 is in the public interest and should be included in CBT's Plan. The Company
will provide its Ohio customers the option of choosing their interLATA toll carrier to carry their
intraLATA toll calls on a 1+ basis ("IntraLATA 1+"). For purposes of this provision, "toll calls" means
MTS calls terminating outside the "local calling area" as defined by O.A.C. 4901:1-7-01. The
Company will deploy the technology necessary to implement IntraLATA 1+ and will implement
IntraLATA 1+ upon the terms and conditions set forth herein.

a) Implementation Schedule

The Company will implement IntraLATA 1+ in at least one Ohio central office by December 31,
1994. All other Ohio central offices will have IntraLATA 1+ available by the end of 1995, except for
one 2BESS office, which will be converted when memory is available. Implementation scheduies will
be shared with all interLATA toll carriers operating within the Cincinnati LATA.

b) IntraLATA 1+ Methodology [*60]

The Company will deploy the IntraLATA 1+ methodology known as "modified 2 PIC" to implement
IntraLATA 1+ capability. For purposes of this provision, the modified 2 PIC methodology means the
programming of a software program-controlled switch to create an additional class of service for
each existing class of service, thereby permitting an additional routing table for each existing class.
The modified 2 PIC methodology permits customers to select their presubscribed interLATA toll
carrier to handle all their toll calls on a 1+ basis or to allow the Company to carry their intraLATA
calls. The Company will continue to handle all local, 0-, 411, 611, and 911 calls.

c) IntraLATA 1+ Implementation Cost Recovery

The Company will recover its IntraLATA 1+ implementation costs, in an amount of $200,00000176
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through a one-time nonrecurring intrastate access charge (the "Charge"). The costs to be recovered
include reasonable billing system changes, employee labor costs associated with switch
programming, initial PIC changes, and a reasonable allocation of overheads. The Charge will be
assessed as follows:

1. On or about January 1, 1997, the Company will conduct a study to identify all carriers [*61]
then presubscribed to provide IntraLATA 1+ service and the pro-rata portion of the total originating
intraLATA MTS minutes of use attributable to each such carrier authorized to provide interLATA
service to customers of the Company during the prior month (the "IXC Percentage").

2. As soon as practicable thereafter, the Company will assess each carrier authorized to provide
interLATA service to customers of the Company as of January 1, 1997, a charge equal to the product
of the $200,000 and such carrier's IXC Percentage.

d) Customer Notification

The Company will provide notice to affected customers via bill insert of the option to choose their
interLATA carrier to handle all their toll calls at least 90 days prior to the date intraLATA 1+ becomes
available to such customers. There will be no customer balloting. Toll carriers may provide such
information to customers regarding the availability of IntraLATA 1+ as they deem appropriate;
provided, however, that customer marketing by toll carriers will commence no sooner than 90 days
prior to the date IntraLATA 1+ is to become available to affected customers and except that nothing
herein shall authorize any otherwise unauthorized [*62] or unlawful use of the Company's name,
marks, logo, trademarks, or tradenames by the toll carriers.

e) PIC Changes

The Company's procedures and charges applicable to customers' selection of an interLATA carrier
(PIC changes) will be applicable to the selection of an intraLATA toll carrier. This includes an
allowance for ninety (90) days before the date IntraLATA 1+ becomes available, for customers to
select their interLATA toll carrier to carry their intraLATA toll calls without the customer incurring a
PIC change charge. Federal anti-slamming rules shall also apply.

f) Residual Carrier

The Company shall remain the carrier for intraLATA service to customers who, as of the
implementation date of IntraLATA 1+, do not affirmatively select their presubscribed interLATA
carrier for intraLATA calling.

g) Obligations for Signatory Interexchange Carriers

The signatory interexchange carriers agree that this Stipulation cannot be used as an admission or
evidence that the Company provided or provides inadequate service.

Conditional Commitments

28) The Stipulating Parties agree that the specifics of the retargeting formula will be as follows:

CBT commits to a specific formula for [*63] retargeting rates or refunds of earnings if earnings
exceed an 11.93% rate of return for its regulated Ohio intrastate operations at the end of any
monitoring period. The monitoring periods for the alternative regulation plan will be the years 1994,
1995, and 1996. CBT may file a traditional rate case requesting rate increases for all services if its
earnings are less than a 10.43% rate of return for its regulated Ohio intrastate operations at the end
of any monitoring period.

The formula would consist of the following conditional commitments for any monitoring period where
the rate of return is above 11:93% and at or below 13.43%:

a) The terminating CCLC will be reduced by an amount equal to 30% of revenues above 11.930/
000177
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less for 1995 and 1996 the $500,000 minimum commitment described in CBT's Commitment to
Reprice Carrier Common Line Charges (Stipulation para. 26). The CCLC will be reduced only to
parity with interstate CCLCs. To the extent parity is achieved and there remain revenues earmarked
for CCLC reductions, then those revenues shall be applied to conditional commitment (b).

b) Touch Tone rates will be reduced by an amount equal to 30% of revenues above 11.93%,
less [*64] for 1995 and 1996 the $900,000 minimum commitment described in CBT's Commitment
to Reduce Touch Tone Charges (Stipulation para. 25) and less for 1995, 1996, and 1997 the
$100,000 minimum commitment described in CBT's Commitment to Schools (Stipulation para. 21).
When Touch-Tone rates are reduced to zero, remaining revenues earmarked for Touch-Tone
reductions shall be applied to reduction of basic local exchange rates by lowering all rates by the
same percentage.

c) CBT will retain the remaining 40% of earnings above 11.93% and at or below 13.43%.

The following conditional commitments would apply when the rate of return is above 13.43% and at
or below 16.18% for any monitoring period:

d) The terminating CCLC will be reduced by an amount equal to 25% of revenues above 13.43°/u.
The CCLC will be reduced only to parity with interstate CCLCs. To the extent parity is achieved and
there remain revenues earmarked for CCLC reductions, then those revenues shall be applied to
conditional commitment (e).

e) Touch-Tone rates will be reduced by an amount equal to 25% of revenues above 13.43%. When
Touch-Tone rates are reduced to zero, remaining revenues earmarked for Touch Tone shall be
applied [*65] to reduction of basic local exchange rates by lowering all rates by the same
percentage.

f) 25% of revenues above 13.43% less the $100,000 minimum commitment described in CBT's
Commitment to Universal Service (Stipulation para. 22) will be earmarked for the Expanded Lifeline
program described in CBT's Commitment to Universal Service.

g) CBT will retain the remaining 25% of earnings above 13.43%.

The following conditional commitment would apply for rates of return above 16.18% for any
monitoring period:

h) CBT will refund an amount equal to the revenues above 16.18% to basic local exchange access
lines then being billed on the refund date, on a per access line basis.

All rate reductions and refunds will be effective on June 1 of the year following the monitoring
period, upon approval of the Commission.

29) The Company agrees that adjustments to earnings for the effect of exogenous factors will
consist of cost changes that originate from or are due to external causes, including, but not limited
to, tax law changes, depreciation represcription, and changes to separations and accounting rules.
CBT will report its proposed exogenous adjustments on its earnings monitoring report. [*66] The
Commission will consider the appropriateness of proposed exogenous adjustments when the
Company files its annual application pursuant to Section 14 of the Company's Alternative Regulation
Plan.

30) The Stipulating Parties agree that applicant will be required to provide only two columns of data
in its monitoring report (See Attachment 1, Appendix A). One column will report total company data
at Class A prime account level and the second column will report regulated Ohio intrastate data at
Class B account level since separations factors are only available at Class B level.

The regulated Ohio intrastate data will not be adjusted for conditional commitments implemented in
the review year. The effect of the conditional commitments will have already been reflected by the
lower revenues booked by the Company.
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31) The Stipulating Parties agree that the Company's obtigation to follow any applicable Commission
directives affecting rates or tariffs that may result from a future industry-wide generic proceeding or
investigation initiated by the Commission shall not be affected by this Stipulation. However, such
changed circumstances may be the basis for seeking an amendment or withdrawal [*67] from the
Plan.

Agreements with Individual Parties

32) The Company agrees to amend its practices and written policies regarding Rule 4901:1-5-32(A),
Ohio Admin. Code n4 to reflect the Staff's position that service shall not be denied to an applicant
for service for a delinquency incurred by a previous customer, unless the applicant for service
resided at the same address with the previous customer at the time the delinquency occurred and
the previous customer continues to reside at the same premises.

n4 This reflects the version of Rule 4901:1-5-32(A) in effect as of the signing of this Stipulation.

33) The Company agrees to inform any customer inquiring about BTSA that, other than a few
specific services, TSA participants are not permitted to avail themselves of optional services.
Further, CBT agrees to inform such customers that there is an informal process by which special
exceptions can be made for customers with handicaps or medical conditions or customers in life-
threatening situations who could benefit from optional services.

34) Embedded Direct Analysis (EDA) Cost of Service Study

The Company agrees that it will provide the OCC with the results of an enibedded [*68] direct
analysis (EDA) for each monitoring period (calendar years 1994, 1995, and 1996) of its alternative
regulation plan. Results will be provided to the OCC within 120 days following the end of each
monitoring period.

The EDA will include at least the following service and cost categories:

Common

Access Line

Local Exchange Usage

Switched Access Services

Special Access and Private Line

State Toll Usage

Interstate Services

Other Services

All Company services will be included in the EDA. The study will be done on a total Company basis.
The analysis methodology will not require costly or labor-intensive special studies. The OCC will be
provided with a description of the methodology for any special studies substituted for more costly
methods. The EDA methodology may be modified from year to year to increase efficiency, to
incorporate more appropriate data sources, to reflect accounting rule changes, or to otherwise
improve the model.

Preparation of an EDA does not constitute Company endorsement of EDA concepts. The Company
may present alternative analyses in opposition to EDA for the Commission's consideration should the
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Commission address the issue. The OCC agrees [*69] to keep EDA data confidential. The OCC
agrees not to use EDA results to request modifications of the Company's Alternative Regulation Plan
during its three year term. The Company and OCC will negotiate the appropriate confidentiality
agreements to allow the OCC to use EDA results in alternative regulation or ratemaking proceedings
following this initial three year term.

35) Answering Exchange

The signatories agree, acknowledge, and recommend that the objections to the Staff Report raised
by Answering Exchange, Inc. be addressed and satisfied by the granting of a waiver in the Alt Reg
Proceeding pursuant to Stipulation 11, and the approval by the Commission of an agreement
between Cincinnati Bell Telephone Company ("CBT") and Answering Exchange, Inc. ("AEX") to be
submitted pursuant to Section 4905.31, Revised Code, in a separate "AEC" proceeding. Such an
agreement provides that CBT will provide Call Forwarding Busy Line, Call Forwarding Don't Answer,
Call Forwarding Variable, Direct Inward Dialing, Remote Call Forward, and Private Line services to
AEX and/or its customers in conjunction with telephone answering services during the duration of
the Plan.

The rates for Private [*70] Line services provided to AEX will be the rates authorized by the
Commission in these cases. This rate for Private Line services will remain in effect during the entire
term of the Plan.

During the term of the Plan, the rates for Direct Inward Dialing and Remote Call Forwarding services
provided by CBT to AEX would be the lesser of the rate charged to CBT's general body of customers
or the initial rate authorized by the Commission for that particular category in these cases.

During the term of the Plan, the rates for services invoiced by CBT to customers of AEX used in
conjunction with telephone answering services will be the lesser of the rates charged to CBT's
general body of customers or the initial rate established by the Commission for that particular
category as a result of these cases.

The Stipulating Parties agree that the existence of unique circumstances involved with the services
provided by CBT to AEX and by CBT to AEX's customers has been demonstrated sufficient to warrant
a waiver of Section XIII "Contractual Arrangements" of the Commission's Alternative Regulation
Rules, consistent with the reasoning of paragraph 11 of this Stipulation and Recommendation.

36) [*71] Southern Ohio Telephone Company

In furtherance of the explicit competitive goals in Chapter 4927 and in the Commission's orders and
policy statements consistent with that statute, the Company and Southern Ohio Telephone Company
("SOTCo") agree that, during the course of the Company's Plan and any extensions, the Company
will provide advance notice and expeditious availability and pricing of the Company's
telecommunications services and network functions to SOTCo, without unreasonable restrictions on
such services and, In any event, without restrictions on resale and sharing (consistent with
paragraph 13 of this Stipulation), so that SOTCo may consider such services and functions in its
network planning and may order and deploy such services as contemporaneously as practicable with
the Company's making such services available to its customers and employing such functions. In
addition, the Company agrees to make available expeditiously to SOTCo services and network
functions that SOTCo requests from the Company that are technically and economically feasible. The
Company agrees that, in furtherance of this goal and in keeping with the Company's policies on
notice to Commission [*72] authorized service providers, it will provide notice to SOTCo of receipt
of an order for service from SOTCo and information about the service's availability and the schedule
for provisioning no later than thirty (30) days after the Company's receipt of the order. The
Company further agrees to make its best efforts to provision a reasonable request for a network
function or service within 120 days of the Company's receipt of the order.

The Stipulating Parties agree that the existence of unique circumstances involved with the
interconnection agreement between CBT and SOTCo has been demonstrated sufficient to warrant a
waiver of Section XIII "Contractual Arrangements" of the Commission's Alternative Regulation Rules,
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consistent with the reasoning of paragraph 11 of this Stipulation and Recommendation.

37) Alarm Intervenors

Page 25 of 09

Services including but not limited to Series 901 and 3001 Services used by Alarm Companies for
alarm purposes will be increased 15%; all other private line services purchased by Alarm Companies
will be increased by 33%. The Company will waive non-recurring charges to convert existing alarm
customers to a data or voice 3001 service. This waiver will include [*73] installation of an RJ31X
jack or Standard Network Interface (SNI), as appropriate, at the alarm patron's business location if
the patron chooses to install a dial-up service instead of converting to 3001 service.

Existing Customer Operating Center Service (COCS) customers may increase their COCS service to
the limits of their current contract, but may not increase their complement to a higher level.

The Company must provide at least a year's written notice to each Alarm Company using COCS prior
to eliminating COCS. The termination date will not occur during the three year term of this Plan.

The Company will file 3001 alarm service in its Special Access tariff at rates agreed to in this
Stipulation. Current private line tariff terms and conditions will apply, and the Company will move
existing customers to the new tariff. The Company will not increase Alarm rates in the new tariff
beyond the initial 15% during the three years of its Plan.

38) OCTVA

The Company agrees that, if or when it makes a filing for any video service, or filing for price
flexibility for any video service or to adjust any rate for any video service which is subject to the
Commission's jurisdiction, [*74] CBT will provide OCTVA with thirty (30) days advance written
notice of such filing with the Commission. (Any offering of a service not subject to this Commission's
jurisdiction will be subject to the rules and regulations (including separations rules) of the applicable
regulatory authority). CBT agrees to include in its cost study for each such service not only Long
Run Service Incremental costs ("LRSIC") but also an assignment based upon measures of use,
including but not limited to minutes of use, number of circuits and bandwidth, to each such service
of joint costs used in providing such service. CBT reserves the right to recommend to the
Commission the particular cost methodology that it proposes to utilize. At the time of any such
notice of filing with the Commission, CBT agrees to provide to OCTVA or a member company, under
appropriate confidentiality agreements, a detailed description of CBT's joint cost assignment
methods and joint cost data. CBT agrees that other parties may provide different assignments of
joint costs for the Commission's consideration in opposition to CBT's proposal. CBT agrees to run a
reasonable number of models and provide the results to OCTVA, [*75] or a designated member
company, of such different assignments, using data input provided by OCTVA, or a designated
member company. Such data shall be comprised of annual charge factors and joint cost allocation
factors.

CBT acknowledges that the Commission may, upon its own motion or upon a showing of good cause
by any interested party, suspend and initiate an investigation of CBT's filing(s) for video service(s),
price flexibility for video service(s) or rate adjustment for video service(s). The parties acknowledge
that the Commission may, pursuant to Section XIV(G) of its alternative regulation rules, order a
partial suspension whereby automatic approval may be suspended, but the service in question may
be permitted to be introduced or offered on an interim basis under the terms and conditions
approved by the Commission.

OCTVA agrees that, if or when it or any of its member companies makes a filing for the provision of
any telecommunications service which is subject to the Commission's jurisdiction, OCTVA or the
member company will provide CBT with thirty (30) days advance written notice of such filing with'
the Commission. For any such filing, OCTVA or its member company will [*76] abide by all
applicable Commission rules and regulations, including those applicable to intervention.

39) Ohio Public Communications Association
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The Company agrees that it shall file a COCOT tariff which creates a separate and new classification
for COCOT customers, distinct from any other service classifications. This COCOT tariff shall reflect
the following:

a) The Company shall make available to its COCOT customers, the following message rate options to
be selected by the COCOT customers on a per line basis:

Option A: The monthly recurring customer charge shall be $58.00 per line per month and shall
include: the base rate, Touch Tone, 650 free calls, operator assisted calls, call screening, and billed
number screening. Additional calls over the 650 free calls will be charged at the rate of 10 cents per
call. No other charges shall be applied to the COCOT customer except those approved by the Public
Utilities Commission of Ohio or by the Federal Communications Commission.

Option B: The monthly recurring customer charge shall be $31.30 per month and shall include: the
base rate, Touch Tone, 70 free calls, operator assisted calls, call screening and billed number [*77]
screening. Additional calls over the 70 free calls will be charged at the rate of 8 cents per call. No
other charges shall be applied to the COCOT customer except those approved by the Public Utilities
Commission of Ohio or by the Federal Communications Commission.

b) For new COCOT lines, the COCOT customer shall specify to the Company which option it is
choosing at the time of the placement of the initial order.

c) If any COCOT customer desires to change from one option to the other option after having made
an election and received service from the Company, the COCOT customer may do so free of charge;
however, for any subsequent change thereafter, the Company may charge the COCOT customer a
nonrecurring charge of $20 per line for that change.

No later than thirty (30) days after approval of this Stipulation and Recommendation by Commission
Order, the Company shall notify each COCOT customer in its service territory of its right to select
either Option A or B. In the absence of an election by a COCOT customer, the Company shall charge
the COCOT customer under Option B.

With respect to the OPCA's pending complaint case on directory assistance charges, PUCO Case No.
92-1953-TP-CSS, [*78] in which the Company is one of the named respondents, the Company
agrees as follows:

i) Subject to the conditions and limitations set forth below, the Company will suspend its practice of
charging COCOT customers for directory assistance, effective upon the date of the execution of this
document by the Company and the OPCA. To reflect this, the following language should be included
in the Company's tariff: The Company temporarily suspends this charge, pursuant to the
Commission's Order in Case No. 93-432-TP-ALT, pending resolution of Case No. 92-1953-TP-CSS.
The Company agrees to abide by the Commission's final decision including any appeals taken
thereunder. The OPCA agrees to withdraw CBT as a named party in Case No. 92-1953-TP-CSS;
however, in the event of a settlement in PUCO Case No. 92-1953-TP-CSS, the OPCA and the
Company agree to include the Company in that settlement agreement, based upon mutual
agreement to do so.

ii) In the event that the remaining Respondents prevail in PUCO Case No. 92-1953-TP-CSS, such
that the PUCO adopts a final order permitting Respondents to continue the practice of charging
Complainants for directory assistance calls placed from their COCOT [*79] locations, the Company
reserves the right to avail itself of such decision and to resume charging Complainants for directory
assistance calls.

iii) In the event that the Complainants prevail in PUCO Case No. 92-1953-TP-CSS, the Company
agrees to abide by that decision and will continue not to charge COCOT customers for directory
assistance and will not initiate any proceeding to do so.

The Stipulating Parties further agree that should the Company avail itself of the right to resume
charging for directory assistance, consistent with item ( ii) above, the rate for directory assistance

0©©11f32
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service will be the lesser of either the rate established by the PUCO for that service in this case or
the rate to the general body of ratepayers or a similarly situated customer group, during the term of
the Plan.

40) Bellcore

The Stipulating Parties recognize that the terms of this plan may require the Company to file with
the Commission information which the Company believes to be competitively sensitive or a trade
secret. The Company reserves the right to request a determination that such information warrants
standardized protective treatment under Ohio Adm. Code § 4901-1-24.

The Stipulating [*80] Parties also recognize that fulfillment of the terms of this Plan may require
the use of Switching Cost Information System ("SCIS") user manuals and related materials and
Network Cost Analysis Tool ("NCAT") user manuals and related materials (collectively referred to as
"Bellcore Information") provided by Bell Communications Research, Inc. ("Bellcore") which Bellcore
believes to be competitively sensitive or a trade secret. The Company and Bellcore will work with the
Staff so that the Bellcore Information asserted to be proprietary to Bellcore, and necessary to the
Staff's investigation, will be available to the Staff. The Staff will fully comply with the terms of Ohio
Rev. Code § 4901.16. Further, the Commission shall not divulge or provide access to the Bellcore
Information for three business days following notice to Bellcore and counsel for Bellcore. The
Commission shall provide such notice by facsimile to both of the following individuals:

William A. Adams, Esq., Arter & Hadden, 10 West Broad Street, Columbus, Ohio 43215, Telephone:
(614) 221-3155, Facsimile: (614) 221-0479

James Britt, Bell Communications Research, Inc., 290 West Mount Pleasant Ave., Livingston, New
Jersey [*81] 07039-0486, Telephone: (201) 740-4810, Facsimile: (201) 740-6897

Bellcore and Counsel for Bellcore shall be responsible for docketing in these cases any changes to
recipients of notice.

Except to OCC which has executed a nondisclosure agreement with Bellcore, the confidential
information provided by CBT to the Intervenors pursuant to the Stipulated Protective Agreement
referenced in Section 13 (A) of the Alternative Regulation Plan shall not include Bellcore
Information. The sample worksheet information contemplated in Section 11 (G) of the Alternative
Regulation Plan and Stipulation No. 10 does not include Bellcore Information and its availability
would not be affected by this paragraph. Bellcore will make Bellcore Information available to the
Intervenors in a redacted form on an expedited basis, subject to a nondisclosure agreement with
Belicore. The Intervenors agree n5 that they will not seek access to Bellcore Information filed by
CBT with the Commission through a public records request or otherwise without first making a good
faith effort to satisfy their legitimate discovery needs related to CBT's filing with Bellcore. If the good
faith efforts do not satisfy legitimate [*82] discovery needs, Intervenors reserve their rights to
seek access to the Bellcore Information,

n5 The IXC Coalition does not agree with this paragraph, nor does it agree that any of the Bellcore
information is entitled to protective treatment. The IXC Coalition reserves the right to seek any and
all Bellcore information.

41) Time Warner AxS n6

n6 Without affecting any of the provisions set forth in this Stipulation, Time Warner neither endorses
nor objects to the specific commitments set forth in the Plan and whether they are in the public
interest or satisfy the alternative regulation rules.

During the term of its alternation regulation plan (including any extensions or renewals) and b0010
3

https://www.lexis.com/research/retrieve?_m=e5674442602dc10bf7fl fe8ed007f1 c5&_browseType... 6/21/2007



Search - 65 Results - 93-432 Page 28 of 69

recognition of the policy set forth in Section 4927.02(A), Revised Code, CBT will work toward:

Ensuring the availability of adequate basic local exchange service at just and reasonable rates and
charges;

Encouraging innovation in the telecommunications industry; and,

Promoting diversity and options in the supply of public telecommunications services and equipment.

Without waiving any legal position that any of the Signatory Parties may have with regard to supply
of basic local [*83] exchange service, the Signatory Parties recognize that alternative providers of
basic local exchange service may, during the term of CBT's alternative plan, be certified by the
PUCO to provide service to customers in areas also served by CBT. Accordingly, and in such
circumstances, the Signatory Parties agree to:

Form a task force of all affected stakeholders to identify, prioritize, and resolve issues. Issues
addressed by this task force will not duplicate other industry efforts and should support the
objective that national and statewide issues should have standard solutions. Recommendations
which meet the approval of this multi-stakeholder task force may be submitted to the Commission.
The task force will:

Use its best efforts to identify and resolve issues related to operation, interconnection and
functioning of multiple communications networks;

Use its best efforts to resolve issues related to physical collocation and network interconnection
arrangements;

Use its best efforts to establish reasonable mutual compensation arrangements for network access;

Use its best efforts to establish operational parameters and functional capabilities that will allow
customers to seamlessly [*84] access and utilize communications networks and network resources
(including, but not limited to, number resources, data resources and directory resources) regardless
of the identity of the primary supplier of the customer's communication services.

Recognizing that CBT did not contemplate the presence of an alternate provider of basic local
exchange service in designing its plan, the task force will use its best efforts to identify appropriate
regulatory reform (e.g., possible restructuring and repricing of rates) needed to address this
fundamental change.

It is agreed that direct access to network and other data bases impacts all providers' customers with
respect to service performance, reliability, security and privacy. Therefore, the parties agree that all
affected stakeholders should identify and address issues such as mediated access, error prevention,
procedures for handling customer inquiries and complaints, reasonable compensation, and others,
as they relate to these data bases.

It is understood that the term "best efforts" shall not be construed to require any party to undertake
action that would impose an undue financial hardship on that party. It is also understood [*85]
that the term "best efforts" shall not preclude reliance upon standards, parameters or guidelines
mandated by a regulatory authority or developed by state or federal organizations, trade groups or
regulatory authorities.

CBT, on behalf of itself, successors, assigns and affiliated companies, promises that it shall neither:
(1) Contest or challenge, directly or indirectly, TWAxS's right and entitlement to exercise the
authority granted by the Commission's Finding and Order issued December 9, 1993 in Case No. 93-
1289-TP-ACE ( the "Order"); ( 2) Contest, challenge or seek to modify or alter the Order or Entry on
Rehearing; or (3) Contest, challenge or otherwise protest TWAxS's efforts to obtain and exercise
additional authority to provide non-switched communications services that are not equivalent to
basic local exchange service, authorized by the Commission to other service providers in the
territory in which CBT currently provides basic local exchange service. 0001104
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Miscellaneous

42) The Stipulating Parties agree that the monitoring report procedures set forth in Sections 6 and
12 of the Plan (See Attachment 1) will apply, are in compliance with the Commission's Alternative
Regulation [*86] Rules, and provide adequate procedures to monitor the Company's compliance
with the Plan.

43) The Stipulating Parties agree that no witnesses will need to be called to sponsor the written
testimony previously filed herein, except as may be necessary to make witnesses available for cross
examination by parties to these proceedings who are not Stipulating Parties, and that no Stipulating
Party has objection to such testimony being offered and admitted into evidence. The Stipulating
Parties may file supplemental testimony supporting this Stipulation.

44) The Stipulating Parties agree that this Stipulation is submitted for purposes of full and final
settlement of these cases and all issues related thereto, and is not to be deemed binding upon the
Stipulating Parties in any other proceeding nor to be offered or relied upon in any other proceeding
involving the Company or any other utility. All offers of settlement and discussion related thereto
are and shall be privileged and shall not be used in any manner, nor be admissible for any other
purpose in connection with this proceeding or any other proceeding. All the matters set forth in this
Stipulation are presented only in connection [*87] with this Stipulation, and are presented without
prejudice to any position any of the signatories may have advanced in other proceedings and any
positions that they may take in any future proceedings. Except for filings made under the terms of
the Plan, this Stipulation shall not be used by any party to demonstrate or assert that the form or
content of the Plan is in any respect applicable to any other case, involving the Company or
otherwise, filed or arising under Revised Code Chapter 4927.

45) The Stipulating Parties agree that if the Commission does not adopt this Stipulation without
modification as the basis for its decision in these proceedings, to be evidenced by incorporation of
this Stipulation within the Commission's Order in this proceeding by reference, restatement, and/or
attachment, that this Stipulation may be withdrawn by notice of any Stipulating Party to all other
Stipulating Parties, all withdrawn objections shall thereupon be reinstated, and this Stipulation shall
thereupon not constitute any part of the record in this proceeding, nor shall it be used for any
purpose whatsoever by any party to this or any other proceeding; and the Stipulating Parties further
[*88] agree that in such event, additional hearing time should be provided to fully litigate the

issues in this proceeding.

46) The Stipulating Parties represent that, in the interest of expediting this proceeding, they will not
file an application for rehearing or appeal from a decision of the Commission granting relief in
accordance with the Stipulation.

47) The Company shall file all proposed new or revised tariff pages necessary to implement the
terms of the Stipulation within 15 days following the signing of the Stipulation.

48) The term of this Stipulation coincides with the initial three year term of the Company's
Alternative Regulation Plan.

49) Without waiving any right to seek formal relief from the Commission, all Signatory Parties will
use their best efforts to resolve any disputes regarding the meaning of this Stipulation or CBT's
Alternative Regulation Plan.

The undersigned respectfully join in requesting the Commission to issue its Opinion and Order
approving and adopting this Stipulation, in accordance with the terms set forth above, and making
this Stipulation a part of the record herein. The undersigned hereby stipulate and agree and each
further represents that it [*89] is authorized to enter into this Stipulation this 11th day of April,
1994.

CINCINNATI BELL TELEPHONE COMPANY

0®01n5
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By: [Illegible Word]

STAFF OF THE PUBLIC UTILITIES COMMISSION OF OHIO

By: [Illegible Word]

THE OFFICE OF THE CONSUMERS' COUNSEL, STATE OF OHIO

By: [Illegible Word]
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ADT SECURITY SYSTEMS, CIN/DATA PROTECTION CORP., HABITECH/SECURITY ONE, HONEYWELL
PROTECTION SERVICES, AND WELLS FARGO ALARM SERVICES (COLLECTIVELY, THE "ALARM
INTERVENORS")

By:

ALLNET COMMUNICATIONS SERVICES, INC., LCI INTERNATIONAL TELECOM CORPORATION, AND
MCI TELECOMMUNICATIONS CORPORATION (COLLECTIVELY, THE "IXC COALITION")

By: [Illegible Word]

ANSWERING EXCHANGE, INC.

By: [Illegible Word]

AT&T COMMUNICATIONS OF OHIO, INC.

By:

BELL COMMUNICATIONS RESEARCH, INC.

By: [Illegible Word]

THE CITY OF CINCINNATI

By:

GREG HART COMMUNICATIONS, INC., COIN PHONES, INC., AND THE OHIO PUBLIC
COMMUNICATIONS ASSOCIATION

By: [Illegible Word]

OHIO CABLE TELEVISION ASSOCIATION

By: [Illegible Word]

OHIO DEPARTMENT OF EDUCATION

By:

SOUTHERN OHIO TELEPHONE COMPANY

By: [Illegible Word]

SPORTSCHANNEL CINCINNATI ASSOCIATES

By:

SPRINT COMMUNICATIONS COMPANY L.P.
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By:

TIME WARNER AxS OF GREATER CINCINNATI, [*90] L.P.

By: [Illegible Word]

[PAGE OMITTED 52-53]

By:

ALLNET COMMUNICATIONS SERVICES, INC., LCI INTERNATIONAL TELECOM CORPORATION, AND
MCI TELECOMMUNICATIONS CORPORATION (COLLECTIVELY, THE "IXC COALITION")

By:

ANSWERING EXCHANGE, INC.

By:

AT&T COMMUNICATIONS OF OHIO, INC.

By: [Illegible Word]

BELL COMMUNICATIONS RESEARCH, INC.

By:

THE CITY OF CINCINNATI

The undersigned respectfully join in requesting the Commission to issue its Opinion and Order
approving and adopting this Stipulation, in accordance with the terms set forth above, and making
this Stipulation a part of the record herein. The undersigned hereby stipulate and agree and each
further represents that it is authorized to enter into this Stipulation this 8th day of April, 1994.

CINCINNATI BELL TELEPHONE COMPANY

By:

STAFF OF THE PUBLIC UTILITIES COMMISSION OF OHIO

By:

THE OFFICE OF THE CONSUMERS' COUNSEL, STATE OF OHIO

By:

ADT SECURITY SYSTEMS, CIN/DATA PROTECTION CORP., HABITECH/SECURITY ONE, HONEYWELL
PROTECTION SERVICES, AND WELLS FARGO ALARM SERVICES (COLLECTIVELY, THE "ALARM
INTERVENORS")

By: Benjamin H. Dickens, Jr., Counsel for The Alarm Intervenors

OHIO CABLE TELEVISION ASSOCIATION

By:

OHIO DEPARTMENT [*91] OF EDUCATION
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By:

SOUTHERN OHIO TELEPHONE COMPANY

By:

SPORTSCHANNEL CINCINNATI ASSOCIATES

By:

SPRINT COMMUNICATIONS COMPANY L.P.

By: [Illegible Word]

TIME WARNER AxS OF CINCINNATI, L.P.

By:

OHIO CABLE TELEVISION ASSOCIATION

By:

OHIO DEPARTMENT OF EDUCATION

By: Kain W. Rilley, Assistant Attorney General

SOUTHERN OHIO TELEPHONE COMPANY

By:

SPORTSCHANNEL CINCINNATI ASSOCIATES

By:

SPRING COMMUNICATIONS COMPANY L.P.

By:

TIME WARNER AxS OF CINCINNATI, L.P.

By:

ATTACHMENT 1

BEFORE THE PUBLIC UTILITIES COMMISSION OF OHIO

Yage sz ot 6q

In the Matter of the Application of Cincinnati Bell Telephone Company for Approval of an Alternative
Form of Regulation and for a Threshold Increase in Rates

Case No. 93-432-TP-ALT

CINCINNATI BELL TELEPHONE COMPANY ALTERNATIVE REGULATION PLAN

1. INTRODUCTION

This Alternative Regulation Plan (the "Plan") Is hereby submitted by Cincinnati Bell Telephone
Company ( "CBT" or the "Company") to the Public Utilities Commission of Ohio ( the "Commission"),
pursuant to Chapter 4927 of the Ohio Revised Code. The Plan, as set forth herein, is a modified
version of CBT's original alternative regulation plan, which was filed on May 4, 1993 and 000*^Vo8
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subsequently amended [*92] on November 29, 1993. The Plan has been modified consistent with
the Staff Report in Case No. 93-432-TP-ALT, unless otherwise stated in the Stipulation and
Recommendation signed by various parties to Case Nos. 93-432-TP-ALT and 93-551-TP-CSS (the
"Stipulation"), or otherwise set forth herein. Based on all record evidence in both of the above-
mentioned proceedings, all of which is incorporated herein by reference, CBT submits that the Plan
will serve the public interest and meet the policy goals set forth in Chapter 4927 of the Ohio Revised
Code. During the term of its Alternation Regulation Plan (including any extensions or renewals) and
in recognition of the policy set forth in Section 4927.02(A), Revised Code, CBT will work toward (1)
ensuring the availability of adequate basic local exchange service at just and reasonable rates and
charges; ( 2) encouraging innovation in the telecommunications industry; and (3) promoting
diversity and options in the supply of public telecommunications services and equipment.
Accordingly, CBT respectfully requests that the Plan be approved in its entirety as set forth below.

2. DEFINITIONS

A. "Alternative regulation plan" means a plan that [*93] is proposed and/or approved pursuant to
Section 4927.04(A) Revised Code. An alternative regulation plan may combine a request for
exemption and/or alternative regulatory treatment of non-basic services pursuant to Section
4927.03, Revised Code, with a request for alternative ratemaking for basic services under Section
4927.04(A), Revised Code.

B. "Assignment" means the allocation to each service sharing facilities with Cell 1 services of a
portion of the joint costs of the shared facilities.

C. "Authorized rate of return" means 11.18%.

D. "Basic local exchange service" has the same meaning as set forth in Section 4927.01(A), Revised
Code. There are three categories of basic local exchange service:

1) "Cell 1" means a basic local exchange service that provides monopoly access including any
bundled basic local exchange service that includes a monopoly access component, or such service as
is deemed essential by the Commission for the provision of public safety or the protection of privacy,
all service installation or maintenance services not available from competitive sources and all local
usage.

2) "Cell 2" means a basic local exchange service, or any other public telecommunication [*94]
service, for which an adequate alternative, not necessarily similar in nature and function, is available
from at least one other provider in the relevant market, but which Is deemed not to be fully
competitive by the Commission and includes installation charges for such services.

3) "Cell 3" means a basic local exchange service, or any other public telecommunication service, not
appropriately classified in Cell 1 or Cell 2.

E. "CBT" or "Company" refers to Cincinnati Bell Telephone Company.

F. "Commitment" means the Company's obligations as described in Section 4.

G. "Commission" refers to The Public Utilities Commission of Ohio (PUCO).

H. "Conditional Commitment" means the Company's obligations as described in Section 5.

I. "Detariffed" means the status of a public telecommunications service(s), as to all rates, rules, and
regulations affecting the service(s), which has been granted exemption from the filing requirements
of Section 4905.30, Revised Code, and other provisions of Chapters 4905 and 4909, Revised Code,
except Section 4905.26, Revised Code, and except to the extent the Commission asserts jurisdiction
through the exercise of oversight authority.

3. "Earnings" [*95] means net operating income from all regulated intrastate Ohio operations of
the Company.

0®®i€39
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K. "Exogenous" means cost changes that originate from or are due to external causes including, but
not limited to, tax law changes, depreciation represcription, and changes to separations and
accounting rules.

L. "Long-run service incremental cost" (LRSIC) means the cost for a new or existing product that is
equal to the cost of increasing the volume of production from zero to a specified level, while holding
all other product and service volumes constant, and includes an imputation adjustment, where
warranted, and is reported on a per unit basis.

M. "Neutral Zone" refers to the range where the actual rate of return falls between 10.43% and
11.93%.

N. "Non-basic" (Cell 4) means a service which meets the criteria of Section 4927.03(A)(1)(a) or (b),
Revised Code, is available from unaffiliated alternative providers in the relevant market, and is
based on a demonstration that the service is competitive. Upon meeting the criteria set forth above,
a non-basic service for which exemption or alternative regulatory treatment is sought under Section
4927.03, Revised Code, within the context of [*96] an alternative regulation plan, will be deemed
by the Commission to be fully competitive and will be classified in Cell 4.

3. TERM OF THE PLAN

CBT's Plan is for a three year period. The Plan is proposed to take effect on the date approved by
the Commission in this proceeding and remain in effect for 36 months, unless the Plan is extended,
withdrawn, or revoked as provided for herein.

4. COMMITMENTS

A. Enhance Education

1) Distance Learning

The Company will hold customers harmless from any losses that may be incurred only as a result of
the Clermont County distance learning project.

The Company will work with schools and school systems in an effort to find ways in which the
switched public network could be utilized to foster improvements in education. During the Plan, the
Company will develop and implement a program to promote telecommunications-based educational
applications.

2) The Company will develop a detailed long-range telecommunications plan for education that
considers the telecommunications needs of the state-chartered public and private primary,
secondary, and post-secondary schools in the Company's Ohio operating territory. This plan will also
address [*97] the affordability of telecommunications services for schools, the participation of
schools constrained by financial limitations, and applications development. The Company will
develop this plan with input from the Ohio Department of Education, the City of Cincinnati and
representatives from various schools and school districts.

3) At the request of the Ohio Department of Education, CBT commits to working with the Cincinnati
Public School System to expand the use of telecommunications technology.

-- CBT will work with the Cincinnati Public School System over the three year term of the Plan to
help define and determine the telecommunications technology needs of the Cincinnati Public School
System and to address its unique and specific needs.

-- CBT commits to the delivery of a proposal addressing the needs of the Cincinnati Public School
System to the Department of Education for review within 180 days of the approval of the Plan.

-- Telecommunications services that will be jointly explored by CBT and the Cincinnati Publicaaqò 9Q
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System shall include, but not necessarily be limited to, ISDN, the expansion of Centrex, data
networking, and distance learning applications.

-- The Company [*98] further agrees that it will provide a credit to reduce charges for
telecommunications services in the amount of $100,000 per year of the Plan ($8,333 per month) for
the Cincinnati Public School System to help expand its use of telecommunications technology.

-- CBT will submit an annual progress report to the Ohio Department of Education and the
Commission Staff by April 1 following each calendar year of CBT's Alternative Regulation Plan.

B. Support Universal Service for the Economically Disadvantaged

The Company agrees to adopt the following commitments to universal service:

1) To attempt to increase the level of participation in the Basic Telephone Service Assistance
Program. This goal will be measured by the Company's efforts to increase the number of TSA and
SCA participants.

2) To make efforts to improve awareness as to the availability of telephone services which assist
persons with communications impairments.

3) To study the restriction of toll access in lieu of disconnection for non-payment.

4) To establish a Consumer Board within 90 days of Commission approval of the Plan that will be
comprised of representatives from the Company, the Ohio Consumers' Counsel, social [*99]
service agencies, consumer and disability advocacy groups, and the Commission Staff in an advisory
role. The primary objective of the board will be to deveiop an expanded lifeline program which will
be implemented by the Conipany via specifically targeted credits in the amount of at least $100,000
per year of the plan. The Company will accrue any balance not distributed in each year. The Board
will develop the eligibility criteria required to determine the distribution of the $100,000 minimum
per year credits.

C. Model for Public Input

1) CBT will implement a Model for Public Input to formalize the dialogue process historically carried
out by CBT's Community Relations Department, in order to ensure that public input is obtained to
evaluate future customer initiatives of CBT. CBT's Public Input Model will be an additional effort
above and beyond the Company's current customer communication, education and dialogue. It will
represent a formalized research process with a quantifiable report card. The public input process wiii
be conducted on an annual basis.

2) CBT's Public Input Model will provide a source of public input to ensure that CBT is serving the
public interest and [*100] needs in an effective manner.

3) CBT's Model for Public Input will consist of the following steps:

a) In-depth interviews will be conducted with representatives of various customer segments. The
following constituencies would be included:

1. residential customers

2. large, medium, and small businesses

3. primary and secondary schools

4. colleges and universities

5. libraries
®®0^.*91
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6. police, fire, and public safety officials

7. hospitals

8. city, county, and township governments

9. community-based organizations

10. community councils

11. non-profit organizations

12. social service agencies

13. religious organizations

14. business groups

15. consumer groups

16. other service providers

b) If it is determined during the developmental stages of the Public Input Model that the total
universe of any customer segment will not be sampled in the in-depth interview process, then the
methodology utilized to select representatives of those segments will be based upon a statistically
valid cross-section of that segment. The optimum interviewing level for this research will be selected
to ensure an adequate and unbiased representation in each customer segment being [*101]
interviewed through the survey.

c) CBT will analyze the results of this qualitative research to prioritize the needs expressed in the
interviews by representatives of customer segments.

d) CBT will return to representatives of customer segments to engage in dialogue to:

1. validate that CBT has clearly defined and expressed their issues, concerns, and needs;

2. validate that CBT has prioritized the issues, concerns, and needs accurately; and

3. design a plan of action or agenda that Is mutually agreeable to CBT and the customer segments
regarding telephone services, technology, and resources.

e) CBT will implement action plans to address these customer-prioritized initiatives, with a time line,
a plan for continued input and feedback, and a structure for customer participation as needed by
CBT.

f) CBT will evaluate the results of the in-depth interviews in a quantifiable way through a survey to
determine:

1. if needs were met as expected (by customer segment);

2. if modifications to the process are needed;

3. whether internal and external communications are required on a going-forward basis;

4. the next set of issues and initiatives to be developed; and

5. if the [*102] education efforts have sufficiently informed customers of CBT's communications
opportunities and capabilities.

0001,02
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4) CBT agrees to continue the customer education processes and programs provided by the
Company's customer contact organizations. CBT's extensive customer education programs will
continue to educate its customers as to specific technologies, services, and applications relevant to
their needs. This will assure the Commission that information received from customer groups in the
dialogue process is based on informed input.

5) The Model for Public Input will be used by the Company to develop future commitments for
subsequent alternative regulation plans filed pursuant to the Commission's Rules established in Case
No. 92-1149-TP-COI.

D. Infrastructure and Service Deployment

The Company commits to the following infrastructure and service deployment schedule. This
commitment is in the public interest because it makes the network more valuable by providing an
infrastructure for the development of new services desired by CBT's customers, thereby meeting
their expanding telecommunications needs, providing a stimulation of usage of the network and
enlarging the base of services [*103] providing contributions to the joint and common costs of the
network.

CBT will deploy the technology necessary for the expansion of ISDN-BRI and Custom Calling
PLUS<SM> services available for customers in Ohio, as follows:

PERCENTAGE ACCESS LINE
AVAILABILITY

12/31/93 12/31/94 12/31/95 12/31/96
Custom Calling 69% 85% 91% 98%
PLUS<SM>

ISDN-BRI 49% 71% 79% 83%

E. Touch Tone

The Company commits to reducing Touch Tone charges by a minimum of $900,000 on June 1, 1995,
and by an additional minimum of $900,000 on June 1, 1996. These reductions will be implemented
upon approval by the Commission and are guarantees for minimum levels of reductions for the
conditional commitments "5C.2" and "5D.2" described in the Company's Proposed Conditional
Commitments, and will be offsets to revenues designated for Touch Tone reduction purposes
provided by the Company's formula for retargeting rates.

If Touch Tone charges have been reduced to zero, any remaining commitment which would
otherwise be applied to Touch Tone reductions will be applied to reductions of basic local exchange
rates.

F. Residential Flat Rate Service

CBT commits to continue offering residential [*104] flat rate service as an option during the term
of the Alternative Regulation Plan.

G. Reprice Carrier Common Line Charges

The Company commits to reducing terminating carrier common line charges (CCLC) by a minimum
of $500,000 on June 1, 1995, and an additional minimum of $500,000 on June 1, 1996. These
reductions will be implemented upon approval by the Commission and are guarantees for minimum
levels of reductions for the conditional commitments "5C.1" and "5D.1" described in the Company's
Proposed Conditional Commitments and will be offsets to the revenues designated for CCLC
reduction purposes provided by the Company's formula for retargeting rates.

If the terminating CCLC is reduced to parity with interstate CCLCs, any remaining commitment
which would otherwise be applied to CCLC reductions will be applied to reductions of Touch Tpng„
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1) The Company will provide its Ohio customers the option of choosing their interLATA toll carrier to
carry their intraLATA toll calls on a 1+ basis ("IntraLATA 1+"). For purposes of this provision, "toll
calls" means MTS calls terminating outside the "local calling area" as defined by O.A.C. 4901:1-7-
01. The Company will [*105] deploy the technology necessary to implement IntraLATA 1+ and will
implement IntraLATA 1+ upon the terms and conditions set forth herein.

2) Implementation Schedule

The Company will implement IntraLATA 1+ in at least one Ohio central office by December 31,
1994. All other Ohio central offices will have IntraLATA 1+ available by the end of 1995, except for
one 2BESS office, which will be converted when memory is available. Implementation schedules will
be shared with all interLATA toll carriers operating within the Cincinnati LATA.

a) IntraLATA 1+ Methodology

The Company will deploy the IntraLATA 1+ methodology known as "modified 2 PIC" to Implement
IntraLATA 1+ capability. For purposes of this provision, the modified 2 PIC methodology means the
programming of a software program-controlled switch to create an additional class of service for
each existing class of service, thereby permitting an additional routing table for each existing class.
The modified 2 PIC methodology permits customers to select their presubscribed interLATA toll
carrier to handle all their toll calls on a 1+ basis or to allow the Company to carry their intraLATA
calls. The Company will continue [*106] to handle all local, 0-, 411, 611, and 911 calls.

b) IntraLATA 1+ Implementation Cost Recovery

The Company will recover its IntraLATA 1+ implementation costs, in an amount of $200,000,
through a one-time non-recurring intrastate access charge (the "Charge"). The costs to be
recovered include reasonable billing system changes, employee labor costs associated with switch
programming, initial PIC changes, and a reasonable allocation of overheads.

The Charge will be assessed as follows:

1. On or about January 1, 1997, the Company will conduct a study to identify all carriers then
presubscribed to provide IntraLATA 1+ service and the pro-rata portion of the total originating
intraLATA MTS minutes of use attributable to each such carrier authorized to provide interLATA
service to the customers of the Company during the prior month (the "IXC Percentage").

2. As soon as practicable thereafter, the Company will assess each carrier authorized to provide
interLATA service to customers of the Company as of January 1, 1997, a Charge equal to the
product of the $200,000 and such carrier's IXC Percentage.

c) Customer Notification

The Company will provide notice to affected customers [*107] via bill insert of the option to
choose their interLATA carrier to handle all their toll calls at least 90 days prior to the date
IntraLATA 1+ becomes available to such customers. There will be no customer balloting. Toll
carriers may provide such information to customers regarding the availability of IntraLATA 1+ as
they deem appropriate; provided, however, that customer marketing by toll carriers will commence
no sooner than 90 days prior to the date IntraLATA 1+ is to become available to affected customers
and except that nothing herein shall authorize any otherwise unauthorized or unlawful use of the
Company's name, marks, logo, trademarks, or tradenames by the toll carriers.

d) PIC Changes

The Company's procedures and charges applicable to customers' selection of an interLATA carr' oro©lLn4
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(PIC changes) will be applicable to the selection of an intraLATA toll carrier, including allowance, for
ninety ( 90) days before the date IntraLATA 1+ becomes available, for customers to select their
interLATA toll carrier to carry their intraLATA toll calls without the customer incurring a PIC charge.
Federal anti-slamming rules shall also apply.

e) Residual Carrier

The Company shall [*108] remain the carrier for intraLATA service to customers who, as of the
implementation date of IntraLATA 1+, do not affirmatively select their presubscribed interLATA
carrier for intraLATA calling.

5. CONDITIONAL COMMITMENTS

A. CBT commits to a specific formula for retargeting rates or refunds of earnings if earnings exceed
a 11.93% rate of return for its regulated Ohio intrastate operations at the end of any monitoring
period. The monitoring periods for the Alternative Regulation Plan will be the years 1994, 1995, and
1996.

B. CBT may file a traditional rate case requesting rate relief if its earnings are less than a 10.43%
rate of return for its regulated Ohio intrastate operations at the end of any monitoring period.

C. The formula would consist of the following conditional commitments for any monitoring period
where the rate of return is above 11.93% and at or below 13.43%:

1) The terminating CCLC will be reduced by an amount equal to 30% of revenues above 11.93%,
less for 1995 and 1996 the $500,000 minimum commitment described in CBT's Commitment to
Reprice Carrier Common Line Charges. The CCLC will be reduced only to parity with interstate
CCLCs. To the extent parity [*109] is achieved and there remain revenues earmarked for CCLC
reductions, then those revenues shall be applied to conditional commitment C(2).

2) Touch Tone rates will be reduced by an amount equal to 30% of revenues above 11.93%, less for
1995 and 1996 the $900,000 minimum commitment described in CBT's Commitment to Reduce
Touch Tone Charges and less for 1995, 1996, and 1997 the $100,000 minimum commitment
described in CBT's Commitment to Schools. When Touch Tone rates are reduced to zero, remaining
revenues earmarked for Touch Tone reductions shall be applied to reduction of basic local exchange
rates by lowering all rates by the same percentage.

3) CBT will retain the remaining 40% of earnings above 11.93% and at or below 13.43%.

D. The following conditional commitments would apply when the rate of return is above 13.43% and
at or below 16.18% for any monitoring period:

1) The terminating CCLC will be reduced by an amount equal to 25% of revenues above 13.43%.
The CCLC will be reduced only to parity with interstate CCLC. To the extent parity is achieved and
there remain revenues earmarked for CCLC reductions, then those revenues shall be applied to
conditional commitment D(2). [*110]

2) Touch Tone rates will be reduced by an amount equal to 25% of revenues above 13.43%. When
Touch Tone rates are reduced to zero, remaining revenues earmarked for Touch Tone shall be
applied to reduction of basic local exchange rates by lowering all rates by the same percentage.

3) 25% of revenues above 13.43%, less the $100,000 minimum commitment described in CBT's
Commitment to Universal Service, will be earmarked for the Expanded Lifeline program described in
CBT's Commitment to Universal Service.

4) CBT will retain the remaining 25% of earnings above 13.43%.

E. The following conditional commitment would apply for rates of return above 16.18% for any
monitoring period: 000195
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1) CBT would refund an amount equal to the revenues above 16.18% to basic local exchange access
lines then being billed, on the refund date on a per access line basis.

F. All rate reductions and refunds will be effective on June 1 of the year following the monitoring
period, upon approval of the Commission pursuant to Section 14 of the Alternative Regulation Plan.

6. ANNUAL PROGRESS REPORTS

The Company shall provide an annual progress report for its earnings and each commitment and
conditional commitment, [*111] contained in its Alternative Regulation Plan at Sections 4 and 5.
These reports shall be provided to the Commission and all parties in Case No. 93-432-TP-ALT in
accordance with Section IV(B)(4) of the Commission's Alternative Regulation Rules and Section 12
of the Plan. All such reports shall be provided no iater than April 1 of 1995, 1996, and 1997. The
Company shall provide each report in conformance with Appendix A.

7. SERVICE CELL CLASSIFICATIONS

A. Cell Matrix

The following cell matrix sets forth the Company's cell classifications:

Cell 1

Cell 1 contains basic local exchange services that provide access to CBT's network; installation
charges for these services; maintenance of these services that is not available from a competitive
source; services essential for public safety or the protection of privacy; and all local usage.

Basic Monthly Exchange Service

Flat Rate Lines ( Residential and Nonresidential)

Flat Rate Trunks ( Nonresidential)

Message Rate Lines ( Nonresidential)

Message Rate Trunks ( Nonresidential)

Message Rate Hotel Lines ( Nonresidential)

Measured Rate Lines ( Res and Nonresidential)

Measured Rate Trunks ( Nonresidential)

Measured Rate Hotel Lines [*112] ( Nonresidential)

Semi-Public Lines ( Nonresidential)

Billing Name and Address

Carrier Common Line Charges

Centrex I and II Exchange Access

Centrex 90 Exchange Access

Centrex 90 Plus Exchange Access

^^^6
Centrex 2000 Exchange Access

000
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COCOT Access Line Service

COCOT Usage Charge - Message Rate

Coinless Telephone Access Line Service

Common Line - Special Access Surcharge

Construction (at cost)

Custom Calling PLUS<SM>

Call Tracing - Residence and Nonresidence

Per Call Number Privacy

Per Line Number Privacy

Directory Assistance

Intrastate IntraLATA MTS - Residence

Local - Residence

Directory Listings

Non-Published Listings

Non-Address Listings

E911

ESSX Network Access Registers

Initial Charges to Establish or Change Basic Service

Establish a Basic Exchange Access Line

Change Grade of Exchange Access

Change Class of Exchange Access

Change Telephone Number

Establish or Change Billing Arrangements

ISDN BRI Access and Bearer Services

Measured Service Usage Rates

Message Rate Service Usage Rate - Non-COCOT

Operator Interrupt

Operator Verification

Pole Attachment and Conduit Occupancy

Page 41 of 69
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Restoration Charge

Returned Check Charge

Switched Access

Local Transport

Local [*113] Switching

Telecommunications Service Priority System

Telephone Service Assistance

TouchTone

Cell 2

Page 42 of 69

Cell 2 contains basic local exchange services, or any other public telecommunications services, for
which at least one adequate alternative, not necessarily similar in nature and function, is available
(or will be available by the effective date of this plan) to the Company's customers but which is not
considered to be fully competitive; and installation charges for these services.

Directory Assistance

Intrastate IntraLATA MTS - Non Residence

Local - Non Residence

Directory Assistance Service - Intrastate Access

Message Telecommunications Service (MTS)

Per Minute Rates

Off-Peak Toll

On Line Listing Information (OLLI)

Operator Surcharges for Toll and Assistance

Collect

Customer Dialed Credit Card

Operator Assisted Credit Card

Third Number Billed

Person-to-Person

Private Line Services and Channel Services

Public Service Local Message Charge

Semi-Public Usage Rate

Special Access
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Mercury Family of Digital Services

Metallic

Program Audio

Telegraph Grade

Video

Voice Grade

Wideband Analog

Wideband Data

Cell 3

Page 43 of 69

Cell 3 contains basic local exchange services, or [*114] any other telecommunications services,
that are not appropriately classified as Cell 1 or Cell 2 and that are not fully competitive. Cell 3
services include discretionary or optional services that are not required to access CBT's network.

Alternate Listings

Billed Number Screening

Custom Calling

Call Forwarding Busy Line - Residence

Call Forwarding Don't Answer - Residence

Call Forwarding Variable - Residence

Call Waiting - Residence and Nonresidence

Distinctive Ringing - Residence and Nonresidence

Custom Calling PLUS<SM>

Call Block - Residence and Nonresidence

Call Return - Residence and Nonresidence

Caller ID - Residence and Nonresidence

Priority Call - Residence and Nonresidence

Priority Forward - Residence and Nonresidence

Directory Assistance Call Completion

Directory Listings

Additional Listings

Changes to Primary Listing

Secretarial Listings
000109
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Foreign Central Office/Exchange

Joint User Service

Maintenance of Service Charge

Optional Payment Plans

Originating Line Screening

Private Branch Exchange - DID

Public Announcement - Network Surcharge

Remote Call Forwarding - Residence

Selective Class of Call Screening

Simpiified Message Desk Interface

Suspension [*115] of Service

Temporary Interception of Calls

Cell 4

Cell 4 contains non-basic services that are considered to be fully competitive and readily available
from unaffiliated providers of service.

Add-On Wats and Add-On 800 Service

Autotas Answering System

Call Blocking - Customer Requested and Toll Restriction

Call Blocking - Sponsor Requested

Centrex and ESSX Features

CO Features and Services

Automatic Route Selection

Station Message Detail Recording

Outgoing Trunk Queuing WATS

Key Equivalent Features

Speed Calling

CustomerTraffic Recording Feature

Busy-Verification of Trunks

Uniform Call Distribution

®Selected Customer Control of Facilities o0Qn
AOW
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Electronic Tandem Switching Features

Conference Service

Custom Calling

Call Forwarding Busy Line - Nonresidence

Call Forwarding Don't Answer - Nonresidence

Call Forwarding Variable - Nonresidence

Speed Calling - Residence and Nonresidence

Three-Way Calling - Residence and Nonresidence

Custom Calling PLUS<SM>

Repeat Dialing - Residence and Nonresidence

ISDN BRI Features

Additional Voice Telephone Number

Six Party Conference Service

Shared Telephone Number

Hunt Group

Call Pick-Up Group

Intercom Group

Closed User Group [*116]

Make Busy or Break Hunt

Message Waiting Indicator

Mobile Service

Network Interface lacks

Paging Service (Dial Personal Signalling)

Private Branch Exchange Service - IOD

Protective Access Security System

Pulsenet Packet Switching

Remote Call Forwarding - Nonresidence

Secretarial Switchboards

Special Reversed Charge Toll Service

Page 45 oi 69
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8. PRICING FLEXIBILITY

A. Pricing and Tariffing Rules

This section describes the Company's pricing rules under its Alternative Regulation Plan. The pricing
rules are reviewed cell by cell. Contract rules are explained in Paragraph F below.

The initial rates for all services will be established as approved by the Commission in this
proceeding.

Services that mirror interstate rates, such as switched and special access ni, will continue to mirror
the interstate rates and rate structure. In other words, prices for mirrored services will change in
accordance with corresponding changes in CBT's interstate rates.

nl Terminating Carrier Common Line Charges will be reduced under this plan as described in Section
5, and thus do not follow the mirroring provisions until parity with the interstate rate is achieved.

These pricing rules do not impact [*117] other portions of CBT's tariffs. For example, the proposed
pricing rules under the plan do not apply to promotional offerings, special assemblies, and liability
clauses. These services cannot be easily classified into any one cell. Rather, flexibility is needed to
respond to individual customer requests and other service needs. This flexibility is part of current
tariff regulations, and none of the proposed pricing rules under this plan should be construed as
changing the rates and regulations for these or similar services. Only those tariffed services
identified in Section 7 are impacted by the pricing rules of the Plan.

Under this Plan, price flexibility for services in Cells 2, 3, or 4 is obtained by filing a long run service
incremental cost (LRSIC) study (including an assignment of joint costs for facilities shared with Cell
1 services). A LRSIC study shall be submitted at the initial time a Cell 2, 3, or 4 service price change
is made. This includes services currently priced under rules adopted in either PUCO Case No. 84-
944-TP-COI or PUCO Case No. 86-1144-TP-COI. Upon approval of a LRSIC study for a Cell 2, 3, or 4
service, the pricing rules for that service will follow [*118] the rules described in the remainder of
this section.

B. Cell 1 Pricing Rules

1) Switched Access, the Telecommunications Service Priority System and other services which
mirror interstate rates will continue to mirror the interstate rates and rate structure;

2) Construction charges will not change initially;

3) E911 service charges will not change;

4) Measured Service Initial and Additional Minutes rates will not change;

5) The Directory Assistance call allowance will be eliminated. The exemptions for handicapped
customers, nursing homes, coin calls, hotel motels and hospitals will be retained.

6) Telephone Service Assistance (TSA) rates will not change.

7) Pole attachment rates will be $2.94 per year per pole in Year 1, $3.22 per year per pole in Year
2, and $3.50 per year per pole in Year 3.

During the term of the plan, Cell 1 rates, except for construction charges, pole attachments, and
mirrored rates, may be adjusted pursuant to a request for general rate relief, pursuant to the
procedures set forth in Section 14, or by other Commission directive. CBT reserves the right to file
for general rate relief should earnings fall below 10.43%. Certain rates will change in [*119]
accordance with the pricing methodologies in Sections 4 and 5. Rates for mirrored services in ^1,7:,N®2
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will change in accordance with changes in the corresponding interstate rates and construction
charges will be rated at cost.

C. Cell 2 Pricing Rules

Special access rates, as well as any other rates that mirror interstate rates, will continue to mirror
CBT's interstate rates and rate structure during the term of this plan.

The initial rate for a Cell 2 service will not change until the Company submits a LRSIC study for that
service to the Commission. The minimum price will be at or above the LRSIC, while the maximum
will be set at 50% above the initial rate.

Any objections to the filing must be filed with the Commission within 14 days of docketing. The
Company will have seven days to respond to any objection. The Commission shall have 30 days
from docketing to review the filing and supporting information. The proposed tariff will automatically
go into effect on the 31st day unless the Commission issues an entry suspending the filing.

Once a LRSIC study is approved for a service, the Company can change the rate for that service
within the established price range by filing [*120] three copies of the revised price list with the
Commission on or before the effective date of such change. Any filing to change the minimum or
maximum price will follow the same procedure used to file the initial LRSIC study.

D. Cell 3 Pricing Rules

The Company will maintain the initial rate for a Cell 3 service until a LRSIC study for that service is
submitted to and approved by the Commission. The LRSIC filing will include the minimum rate for
the service, which will be at or above LRSIC. Cell 3 services will not have maximum rates. Any
objections to the filing must be filed with the Commission within 14 days of docketing. The Company
will have seven days to respond to any objection. The Commission shall have 30 days from
docketing to review the filing and supporting information. The proposed tariff will automatically go
into effect on the 31st day unless the Commission issues an entry suspending the filing.

Once a LRSIC study is approved for a service, the Company can change the rate for that service to
any price greater than or equal to the minimum price by filing three copies of the revised price list
on or before the effective date of such change. Any filing to change [*121] the minimum price will
follow the same procedure used to file the initial LRSIC study.

E. Cell 4 Pricing Rules

The Company will maintain the initial rate for a Cell 4 service until a LRSIC study is submitted to and
approved by the Commission. Any objections to the filing must be filed with the Commission within
14 days of docketing. The Company will have seven days to respond to any objection. The
Commission shall have 30 days from docketing to review the filing and supporting information. The
proposed service will automatically go into effect on the 31st day unless the Commission issues an
entry suspending the filing.

Upon approval of a LRSIC filing for a Cell 4 service, that service will be detariffed, and the Company
can change the price of that service without notifying the Commission.

The Company will file a notice with the Commission should it intend to withdraw a Cell 4 service.
Such notice will be filed on or before the effective date of withdrawal, and will be considered
approved upon filing. The notice wlll include a copy of the notice that the Company will send to
current customers of the service to notify them of the withdrawal.

F. Contracts

The Company may [*122] enter into individual contracts with its customers for any of its services
in response to competitive or other unique circumstances. Contracts containing only detariffed
services will not be submitted to the Commission.

0002 0 3
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For tariffed services, the Company will demonstrate a competitive challenge for the provision of such
services or that loss of a particular customer can adversely impact the Company's returns or lead to
general price instability or other unique circumstances. If the contract includes a Cell 1 service that
is priced lower than it would be provisioned under tariff, a LRSIC study will be provided.

The Commission shall have 30 days to review a proposed contract containing tariffed services and
the supporting information. The proposed contract will automatically go into effect on the 31st day
unless the Commission issues an entry suspending the application.

The Company may seek pre-approval of contractual arrangements for services with minimum level
pricing. Once approved by the Commission, individual customer contracts that meet the parameters
of the pre-approved contract will be effective immediately upon their filing with the Commission.

G. Unbundling

The Commission [*123] may approve unbundling of the Company's services during the term of the
plan upon a showing that the unbundling is technically feasible, fully compensatory and in the public
interest. The object of unbundling is to separate local network access, local usage, and less
competitive services from discretionary, and more competitive services. Unbundling may also be
needed to deaverage rates as discussed in Section 8, Paragraph I. For example, the Company may
evaluate unbundling Centrex services after approval of this plan. Unbundling will separate a Cell 1
rate into its various components, but will not result in an overall rate increase or decrease for the
service. Once unbundled, the competitive or discretionary portions of a service can be reclassified so
as to respond to competition and to maximize pricing flexibility. As discussed previously, pricing
flexibility is imperative for the Company to be able to compete against other service providers that
are largely unregulated.

Any filing to unbundle a service will include a LRSIC study for the service(s) to be unbundled.
Objections to the filing must be filed with the Commission within 14 days of docketing. CBT will have
seven [*124] days to respond to any objection. The Commission shall have 30 days from
docketing to review the filing and supporting information. The proposed tariff will automatically go
into effect on the 31st day unless the Commission issues an entry suspending the filing. The
Company may unbundle a detariffed Cell 4 service without notifying the Commission.

Although CBT is not subject to the Open Network Architecture Rules (ONA), applicable to the Bell
Operating Companies (BOC), n2 CBT is committed to the spirit of ONA. CBT will consider each
request for unbundling on a case-by-case basis. CBT will unbundle a special offering based on the
following criteria: expected demand; usefulness to enhanced service providers (ESP) technically
feasible; and fully compensatory. CBT will offer services to ESP competitors under the same terms
and conditions as CBT provides to itself and its affiliates.

n2 Amendment of Sections 64.702 of the Commission's Rules and Regulations, CC Docket No. 85-
229, Report and Order, released May 22, 1987, at paragraphs 199-207.

H. Movement Between Cells During Term of Plan

CBT may file to change product and service cell classifications after implementation [*125] of the
Plan.

In accordance with the requirements of Section XIV (H) and (I) of the Commission's Alternative
Regulation Rules, CBT will file an application and supporting documentation with the Commission to
change an existing service's cell classification, which could be part of a filing to unbundle a service.
Upon application to change an existing service's classification, CBT shall serve notice upon each
party to the proceeding in which the Alternative Regulation Plan was approved and anyone, not
otherwise represented, who requests such notice, on the same day that the filing is docketed with
the Commission. Any objections to the filing must be filed with the Commission within 14 da do 4
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docketing. The Company shall have seven days to respond to any objection. The Commission shall
have 30 days from docketing to review the filing and supporting documentation. The proposed
change will automatically go into effect on the 31st day, unless the Commission issues an entry
suspending the filing.

Upon implementation of collocation, the Company may file for reclassification of switched access
service from Cell 1 to Cell 2 or special access service from Cell 2 to Cell 4, in accordance [*126]
with the Commission's rules adopted in Case No. 92-1149-TP-COI. Such reclassification will be
effective upon Commission approval subject to the Company making a showing that the requested
reclassification satisfies the Alternative Regulation Rules. Reclassification will be requested on a wire
center specific basis.

I. Deaveraging

The Company will comply with Section XII(A)(3) of the Commission's Alternative Regulation Rules
relative to deaveraging of services.

J. Waivers

CBT reserves the right to seek a waiver of any section of the pricing rules, or other rules included in
its Plan, based upon demonstration of need and that such a waiver would serve the public interest.

9. FILING PROCEDURES DURING TERM OF PLAN

A. In addition to the filing of 10 copies with the Commission's docketing division, all filings regarding
any new service or changes, other than price list revisions, for Cell 1, 2, and 3 services shall be
served on the Office of The Consumers' Counsel (the "OCC") and the parties granted intervention in
Case No. 93-432-TP-ALT (the "Intervenors") on the same day that they are docketed with the
Commission.

B. The Company shall file tariffs for all Cell 1 service [*127] price changes made subsequent to
the'implementation of the Plan. These price changes shall be consistent with the pricing parameters
as defined in the Plan. Except for service price changes made pursuant to Section 14 of the Plan, the
Commission shall review the proposed tariff and a supporting cost study, if required pursuant to
these rules, within 30 days after the application is filed, and unless an entry suspending the tariff is
issued, the proposed tariff will go into effect automatically on the 31st day.

C. The Company will maintain up-to-date lists at all times for Cell 2 and Cell 3 services. If the
Company changes a price within a pre-approved range, it will file three copies of its new price list on
or before the effective date of such change and serve the filing on the OCC and the Intervenors. A
cost study may be required, as specified in the pricing rules.

D. Proposed changes of price floors or ceilings during the course of the Company's Alternative
Regulation Plan will constitute a proposed amendment of its Plan. When such an amendment is
proposed, a LRSIC study must be provided for a service(s) in Cell 2, Cell 3, or Cell 4. If an
amendment is proposed for a service(s) [*128] in Cell 1, cost studies deemed necessary by the
Commission will be provided.

E. In accordance with the Company's Plan, the Commission may initiate or the applicant may
propose to change or restructure rates reflecting revenue neutral changes to the Company. In
considering such changes, the Commission shall determine.the scope of the proceeding and the
procedures it deems appropriate.

F. The OCC, the Intervenors and other interested persons shall have the right to file objections to
applications for tariff revisions, including new service applications, as well as applications for
contractual arrangements, within 14 days after the filing of the application. The Company shall have
seven days to file a response to any objection.

G. The automatic approval of a tariff filing under the Company's Alternative Regulation Plan maF^^®N®^
J
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suspended for further Commission review. Under full suspension, the service introduction or change
in conditions or terms of service may not occur until the Commission takes further action. Under
partial suspension, the automatic approval may be suspended, but the service may be permitted to
be introduced or offered under the proposed terms and conditions [*129] of service. However,
such terms and conditions of service may be modified by the Commission subsequent to its further
review.

H. The Company shall file and serve applications to reclassify services in alternative cells during the
term of the Plan in conformance with procedures specified in Section 8, Paragraph H. An objection to
an application to reclassify a service shall be filed within 14 days after the filing of the application.

I. Applications to move an existing service into Cell 2 or Cell 4 shall be served by the Company upon
the Intervenors, and anyone not otherwise represented who requests such notice, on the same day
that it is docketed with the Commission. The Commission shall review the proposed service filing,
cost study, and information supporting a fully competitive showing within 30 days and, unless an
entry suspending the tariff is issued, the proposed service will go into effect automatically on the
31st day.

J. The Company shall file and serve an application including its proposed customer notice and its
proposed date of withdrawal, which may be no sooner than 31 days after the filing of the
application, when it intends to withdraw any service. The notice [*130] of withdrawal shall be
received by customers of the service no later than ten days from the filing of the application. For
other than Cell 4 services, the Commission shall review the application and customer notice within
30 days after the application is filed and, unless an entry suspending the application is issued, the
service will be withdrawn automatically on the 31st day. Any objection to the application to withdraw
a service other than a Cell 4 service shall be filed within 14 days after the filing of an application.

K. The Company will provide the Ohio Cable Television Association ("OCTVA") with thirty ( 30) days
advance written notice of all filings for any video service, filings for price flexibility for any video
service, or filings to adjust any rate for any video service which is subject to the Commission's
jurisdiction. At the time of any such notice of filing, the Company will provide to OCTVA or a
member company of OCTVA, under appropriate confidentiality agreements, a detailed description of
the Company's joint cost assignment methods and joint cost data. Other parties may provide
different assignments of joint costs for the Commission's consideration in opposition [*131] to the
Company's proposal. The Company will run a reasonable number of models and provide the results
to OCTVA, or a designated member company of OCTVA, of such different assignments, using data
input provided by OCTVA, or a designated member company of OCTVA. Such data shall be
comprised of annual charge factors and joint cost allocation factors.

The Commission may, upon its own motion or upon a showing of good cause by any interested
party, suspend and initiate an investigation of the Company'(s) filings for video service(s), price
flexibility for video service(s) or rate adjustment for video service(s). The Commission may,
pursuant to Section XIV(G) of its Alternative Regulation Rules, order a partial suspension whereby
automatic approval may be suspended, but the service in question may be permitted to be
introduced or offered on an interim basis under the terms and conditions approved by the
Commission.

10. NEW SERVICES PROPOSED DURING THE TERM OF THE PLAN

A. Unless the Company seeks classification in another cell, all new services introduced during the
term of the Plan may be classified in Cell 3, unless upon complaint, or upon its own motion, the
Commission finds that [*132] a new service as being offered is unjust, unreasonable, or in
violation of law. If it so finds, the Commission may order that the subject service be reclassified, or
may order that it be offered only on specific terms and conditions, or both.

B. The Company may propose to classify a new service in Cell 2 or Cell 4 if such service meets the
appropriate competitive standard pursuant to the Commission's Alternative Regulation Rules.

C. The Commission shall review a proposed tariff for a new Cell 2 service and information supporting
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a limited competitive showing within 30 days after the application is filed, and, unless an entry
suspending the tariff is issued, the proposed tariff will go into effect automatically on the 31st day.

D. The Commission shall review a proposed tariff for a new Cell 3 or Cell 1 service within 30 days
after the application is filed and, unless an entry suspending the tariff is issued, the proposed tariff
will go into effect automatically on the 31st day.

E. For new services proposed to be classified in Cell 4, the Commission shall review the proposed
service filing, cost study, and information supporting a fully competitive showing within 30 days,
unless [*133] an entry suspending the tariff is issued, the proposed service will go into effect
automatically on the 31st day.

F. A notice of filing of an application for a new service proposed to be classified in Cell 4 shall be
served by the Company upon the Intervenors, and anyone not otherwise represented who requests
such notice, on the same day that it is docketed with the Commission.

G. For all new services, The Company shall submit a proposed customer notice to be approved by
the Commission, or the Company shall explain why it believes such notice is not necessary.

With any application for a new service, CBT will include its proposed efforts to educate customers
concerning the service and any functionally equivalent options available from the Company's
existing services. The form or type of customer education will depend on the service and may
include, but is not limited to, bill inserts, bill notes, press releases, brochures, and advertising. In all
cases, business office personnel and account representatives will be trained regarding the new
service and the available options so that they will be able to advise customers appropriately.

11. LRSIC METHODOLOGY

A. Cost Methodology [*134] Framework

Every cost is developed in relation to a particular service. The specific assumptions defining the cost
study will vary depending on the unique characteristics of the service under study.

The following is a description of each element within the proposed cost method framework. These
elements include determining the length of run, determining cost causality attributable to a service,
investigating technology and resource costs associated with a service, developing annual costs, and
applying the LRSIC test for price floors. Given this framework, a description of the typical cost study
procedures and an overview of the major cost study models is provided.

B. Establishing Length of Run

While performing the LRSIC study, CBT will establish a length of run (the cost studies time horizon)
of not less than three and no more than five years. This time horizon of from three to five years will
be called the Relevant Run or Relevant Time Horizon. CBT will use the longest time horizon
available.

C. How Costs Are Attributed

The total costs for a service under study will include the direct volume sensitive and direct non-
volume sensitive costs of provisioning the entire service. [*135] In other words, a LRSIC study
will determine what costs are directly caused by provisioning of a service (for zero to "n"
customers).

The LRSIC cost study will review all the resources the service utilizes and determine if offering the
service will contribute towards the exhaustion of any resources used in the provisioning of the
service. Contribution towards exhausting a resource means that by offering the entire service (over
the Relative Run), the Company will need to add additional resources or enhance/upgrade existing
resources sooner than it would have if it did not offer the service being studied. The costs caused by
exhausting resources are calculated using Capacity Cost methodology. Capacity costs are cal,s}}t@Y^ed-©e7
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by developing the total cost for a resource (e.g., transmission equipment, billing and collection, or
sales office) and dividing this cost by its useable capacity. The useable capacity is the level at which
the addition of a single unit of capacity causes the Company to have to add to or upgrade a
resource. The costs generated by this analysis are the direct volume sensitive costs. If the amount
of a resource used by a service is unaffected by the demand [*136] for that service, the costs are
non-volume sensitive. If the non-volume sensitive resource is related to only one service, then the
costs are classified as direct non-volume sensitive. The LRSIC then adds the direct volume sensitive
costs n3 caused by offering the entire service to the direct non-volume sensitive costs incurred by
offering the service.

n3 Common costs will not be included in a LRSIC study.

D. Establishing Resource Costs

The resources that are used in a LRSIC study are analyzed using forward looking costs. Forward
looking costs imply that a resource's cost (direct volume and non-volume sensitive costs) is
developed using the expected cost of adding or upgrading that resource over the Relevant Run. The
current cost of the resource will be used if information about the technology, cost, or timing of the
upgrade or addition is unavailable. These resource costs include both capital and expense related
costs. The investments are used to develop the annual recurring capital costs, while the annual
expenses will be developed either from a special study or from factors applied to the investments. If
the resource will be upgraded using the "next generation" of [*137] technology, then the LRSIC
will be developed using that cost.

E. Developing Annual Costs

CBT will develop costs utilizing the Service Costs resources it currently has available. These
resources include Bellcore cost systems (e.g., SCIS, NCAT) and CBT developed systems and studies
(e.g., PC LAP), which use annual charge factors and other in house developed rates and factors.

The capital cost portion of the annual charge factor (which includes depreciation, return on
investment, and income taxes) is applied to the appropriate investment to develop an annual capital
cost. The depreciation rate, income taxes, and return on Investment used in this annual charge
factor will reflect expected economic lives and costs. The expense portion of the annual charge
factor (consisting of property tax, administrative costs, uncollectibles, Gross Receipts Tax, and
maintenance ratios) may also be applied to the investment. However, based on the specific type of
service being provided, expenses will be developed through special studies to better reflect expected
incurred costs. The total annual cost is the summation of capital costs and expenses, and reflects
the expected level of costs caused [*138] by the provisioning of a service.

F. Determination of Detail

The Company will simplify its cost studies for Cell 3 services that are small in size (revenue), are
highly discretionary, and/or have high margins. In these cases, cost study factors and ratios would
be used as surrogates for time consuming special studies.

In addition, the Company utilizes standard factors and systems to develop its costs for many
different services. Detailed documentation of these standards may not be included in every cost
study. The Company will include a brief description of the factors and/or systems and cost
methodology used in each study. As always, if the PUCO seeks greater detailed information, the
Company will provide all the appropriate information about the factor and/or system to the PUCO
and make personnel available for questions.

G. Imputation

With regard to LRSIC Costing Methodology, the Company's services that rely on Cell 1 and/or Cell 2
services that are essential inputs for the provisioning of other firms' competitive services will be
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charged the tariffed rates for such services on the same terms and conditions as the inputs may be
purchased by the Company's competitors. [*139]

The inputs will include but will not be limited to, the following services [at the premium tariffed
rate]: Local Switching, Carrier Common Line Charge, Local Transport (i.e., direct trunk transport
charge, tandem switched transport charge and residual interconnection charge) and the tariffed
elements of Billing and Collection services. Also, such an adjustment will be made at the service
level for all new services, including services provided under contract, that rely on Cell 1 and/or Cell
2 services as essential inputs to the provisioning of other firms' competitive services and are
alternatives to the Company's service. Existing services may be aggregated where subscribership is
minimal. The appropriate elements will be included in the price floor for Company services at the
tariffed rate, to the extent that the Company utilizes them in provisioning its own service, in the
same manner as the Company would charge other service providers for utilizing those same
elements (i.e., CBT is entitled to the same choices in provisioning its services as other service
providers have in provisioning their services).

The Company can make a filing with the Commission to demonstrate out of [*140] pocket cost
differences in provisioning an essential service to itself as compared to the out of pocket costs of
provisioning to other service providers. Tariffed rates would be adjusted by this difference. The
Company agrees to provide notice of such filing to the parties 10 days in advance of the filing date,
and further agrees to waive the application of Rule XIV(F) of the Commission's Alternative
Regulation Rules to allow parties up to 20 days to file objections to such filing. The Company will
have 10 days to respond to such objections. In all other respects, the Commission's Alternative
Regulation Rules for tariff revisions, price list changes and new service applications will apply as
appropriate.

A sample worksheet for a service specific test follows:

MTS Revenues

Access Charges (per tariff)

B&C Charges (per tariff)

Access Paid Others

LRSIC

Joint Costs

Total Costs

Contribution (revenue less cost)

The Company can file with the Commission to exclude the charging of tariffed rates for essential
inputs from its cost studies, and instead use LRSIC, when the input services have been classified by
the Commission as Cell 4 services.

H. Joint Costs

CBT's costs studies [*141] for each video service or other service that uses plant facilities shared
with Cell 1 services will include, in addition to LRSIC, an assignment of the joint costs of any shared
facilities based on measures of relative use, including but not limited to, minutes of use, number of
circuits and bandwidth. CBT will propose an appropriate assignment of joint costs to the
Commission. CBT agrees that other parties may provide different assignments of joint costs for the
Commission's consideration in opposition to CBT's proposal.

A description of typical cost study procedures, major network cost systems, typical LRSIC study
output, and an explanation of cost elements is set forth in Appendix B.

12. PROCEDURES FOR HANDLING REPORTS TO MONITOR PROGRESS OF CBT'S COMPLIANCE WITH
COMMITMENTS
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The following procedures will apply to the filing of reports to monitor the progress of CBT's
compliance with the commitments set forth in the Plan:

A. The reports to be filed by the Company in this proceeding are set forth in Appendix A.

B. All of the reports set forth in Appendix A will be filed with the Commission and served upon all
Intervenors on April 1.

C. All of the reports set forth in [*142] Appendix A will contain public information only.

D. The underlying data and/or workpapers which may be requested by the Staff to facilitate its
ongoing analysis of the reports set forth in Appendix A, which encompass the Company's
transactions, property, and business, shall be deemed Confidential Data, and shall be protected
pursuant to Section 4901.16, Revised Code.

E. Pursuant to the terms of the Stipulated Protective Agreement executed by the Company and the
Intervenors, the underlying data and/or workpapers may be requested from the Company to
facilitate analysis of the reports filed with the Commission.

13. TREATMENT OF CONFIDENTIAL MATERIALS

A. Some of the information developed to measure progress in compliance with the terms of the
Company's Alternative Regulation Plan may, if publicly disclosed, create the likelihood of competitive
injury to CBT and/or some of its customers. Some of the data that may be provided is of a type
which is not customarily disclosed to the public. Such Confidential Data will only be made available
to the Intervenors and other requesting entities, upon execution of a Stipulated Protective
Agreement which would set forth in full the terms [*143] under which the Confidential Data would
be provided.

The terms of the Stipulated Protective Agreement would generally be as follows:

1. All Confidential Data would only be used to review progress made by CBT in compliance with the
terms of the Alternative Regulation Plan in Case No. 93-432-TP-ALT or to make comments in tariff
filings made by CBT to implement rate adjustments resulting from the Alternative Regulation Plan in
Case No. 93-432-TP-ALT.

2. Confidential Data would only be made available to the Qualified Persons, who acknowledge their
responsibility under the terms of the Stipulated Protective Agreement.

3. Upon termination of the Company's Alternative Regulation Plan, the Confidential Data, and any
notes, copies, memoranda or any other information containing or derived from such Confidential
Data will be returned to the Company.

4. The Qualified Persons eligible to review Confidential Data will be identified to the Company, and
the Company will have an opportunity to approve any individual designated as eligible to review
Confidential Data. Such approval of a proposed Qualified Person will not be unreasonably withheld
by the Company.

5. A recipient of Confidential [*144] Data will have an opportunity to object to the Company's
designation of any particular document as Confidential Data.

6. Any filings made by an Intervenor with the Commission or other regulatory or judicial body which
includes or makes reference to Confidential Data will be filed under seal with the Commission or
other regulatory or judicial body and treated as confidential.

7. The terms and restrictions imposed by the Stipulated Protective Agreement will survive
termination or expiration of the Company's Alternative Regulation Plan.

8. Confidential Data will not be available to the public or to persons or entities who have not
000,110
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executed the Stipulated Protective Agreement, unless it is made available by an order of a court or
the Commission. The precise details of the Stipulated Protective Agreement will be set forth in that
document which will be executed by the Company, the Intervenors, and other requesting entities.

B. The Company maintains that LRSIC data is so confidential and proprietary that it should be
available only to Staff. However, consistent with the Staff Report, access by others to LRSIC data
should be addressed on a case-by-case basis when each LRSIC study [*145] is presented to the
Staff.

C. In the event that an entity other than an Intervenor, or an Intervenor which does not sign a
Stipulated Protective Agreement, requests access to the underlying data and/or workpapers
requested by the Staff to facilitate its analysis of the reports, the Staff will notify CBT and its counsel
by facsimile to the following individuals:

Thomas E. Taylor. Esq., David C. Olson, Esq., Frost & Jacobs, 2500 PNC Center, Cincinnati, Ohio
45202, Telephone: (513) 651-6800, Facsimile: (513) 651-6981

Barbara J. Stonebraker, Senior Vice President, Cincinnati Bell Telephone Company, 201 East Fourth
Street, Cincinnati, Ohio 45202, Telephone: (513) 397-1280, Facsimile: (513) 241-9115

The Commission Staff will not divulge the underlying data and/or workpapers to the requesting
entity or Intervenor which does not sign a Stipulated Protective Agreement for a period of three
business days following notice to CBT and its counsel. During such period, CBT will make its best
efforts to negotiate a Stipulated Protective Agreement with the requesting entity or Intervenor which
does not sign a Stipulated Protective Agreement to facilitate access.

D. Except to OCC which has [*146] executed a nondisclosure agreement with Bellcore, the
confidential information provided by CBT to the Intervenors pursuant to the Stipulated Protective
Agreement referenced in Section 13(A) of the Alternative Regulation Plan shall not include Bellcore
Information. The sample worksheet information contemplated in Section 11(G) of the Alternative
Regulation Plan and Stipulation No. 10 does not include Bellcore Information and its availability
would not be affected by this paragraph. Bellcore will make Bellcore Information available to the
Intervenors in a redacted form on an expedited basis, subject to a nondisclosure agreement with
Bellcore. The Intervenors agree n4 that they will not seek access to Bellcore Information filed by
CBT with the Commission through a public records request or otherwise without first making a good
faith effort to satisfy their legitimate discovery needs related to CBT's filing with Bellcore. If the good
faith efforts do not satisfy legitimate discovery needs, Intervenors reserve their rights to seek
access to the Bellcore Information.

n4 The IXC Coalition does not agree with this paragraph.

14. PROCEDURES FOR IMPLEMENTING ANNUAL ADJUSTMENTS TO [*147] RATES

On April 1 of each year of the Plan, the Company will file an application not for an increase in rates
pursuant to Section 4909.18, Revised Code. This filing will adjust the Company's Touch Tone and
Carrier Common Line ("CCL") rates to reflect the annual reductions provided for in Sections 4(E) and
4(G) of the Plan. In that filing, CBT will also file the reports set forth In Appendix C of the Plan, and,
to the extent further adjustments to the Company's rate levels are appropriate for purposes of
satisfying the conditional commitments set forth in Section 5 of the Plan, the Company will propose
such further adjustments.

Staff will file its comments and recommendations to the Commission on the Company's proposed
tariff revisions within thirty (30) days of the filing. Any interested person may file comments on the
Company's proposed tariff revisions and Staff's comments within fourteen (14) days of the Staff's
filing. In the event comments are filed which include analysis based on confidential data and/or
workpapers, provided to Intervenors or other requesting entities to Case No. 93-432-TP-ALT
pursuant to the Stipulated Protective Agreement described in Section 13 of the [*148] Plan,fto-Il
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portion of such comments based on such confidential information must be filed under seal. The
Company may file its responses to any comments within seven (7) days of the last date comments
are filed. On June 1, the application shall take effect automatically unless an entry suspending the
application is issued. Should the proposed application be suspended, the Commission shall order
such procedures as it deems necessary.

15. SAFEGUARDS AGAINST CROSS SUBSIDIZATION

CBT's Plan provides that CBT will submit LRSIC studies for its services before they are afforded the
pricing flexibility associated with the designated service cells. The Commission has recognized that
for Cells 2, 3, and 4 the LRSIC should establish a price floor. Since all services in Celis 2, 3, and 4
are covering their incremental costs, they are not subsidized.

In accordance with the Stipulation in this proceeding, CBT cost studies for each video service or
service that uses facilities shared with Cell 1 services will, in addition to LRSIC, include an
assignment of the joint costs of any shared facilities.

In addition, CBT will maintain its accounting records in accordance with the Uniform
Systems [*149] of Accounts (Part 32) and will separate its accounts according to separations rules
(Parts 36 and 64).

16. POLICIES AND PRACTICES REGARDING RESALE AND SHARING

Local Exchange Service may be shared or resold subject to the following regulations which are
currently filed with the PUCO:

A. Resale and sharing is permitted on measured rate nonresidence lines and trunks.

B. A reseller or sharer may provide service only within a single building, or a contiguous complex of
buildings under common ownership or management.

1) A contiguous complex of buildings may be intersected by public thoroughfares provided that the
property segments created would be continuous in the absence of the thoroughfare.

2) Where separate buildings are involved, they must have a related business purpose (i.e., industrial
park, shopping center, or university).

C. Participation in reselling or sharing systems shall be limited to occupants of a building or
contiguous complex of buildings which compose a resale or sharing system.

D. CBT will not be responsible for the manner in which the use of service or charges are allocated to
others by a customer which resells or shares service. All applicable rates [*150] and charges for
such service will be billed to the customer.

E. Service orders will be accepted by CBT only from the customer; however, CBT will respond to
repair and maintenance requests from others provided that the customer is responsibie for any
maintenance of service charges that may be billed by CBT.

F. Directory listings for residential and nonresidential patrons of customers who resell or share Local
Exchange Service will be provided at the rates for nonresidence additional listings.

G. Discounts provided to government agencies or schools do not apply for resale or sharing
applications.

H. Rules regarding reselling and sharing of Local Exchange Service do not apply to hotels, hospitals,
and skilled nursing homes.

The above policy applies for resellers and sharers of local exchange service, such as Shared Tenant
Service (STS) providers. STS providers offer telecommunications services to multi-tenant complexes
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by interpositioning a PBX between the tenants and CBT. CBT's local Private Line tariff allows for the
sharing of private line services with a surcharge for shared facilities but does not allow for resale.
CBT has no restrictions on resale or sharing of its services [*151] by other common carriers as
long as CBT is adequately compensated for usage of its network. The standard method for charging
interconnecting carriers is the Switched Access tariff for usage sensitive services and the Special
Access tariff for private-line like dedicated services.

17. EXTENSION OF PLAN/NEW PLAN

By no later than three months prior to the expiration of this plan, CBT may request an extension of
the term of that plan by filing a written request with the Commission and serving such written
request upon the Intervenors, and any person who requests to be served with such notice. Such
notice shall set forth the specifics of CBT's proposed extension. The Commission shall order such
procedures as it deems necessary in its consideration of such a request.

In the event that the Company files an application for approval of a new plan, the Company will
comply with Rule XI(F).

In the event of an extension of the present plan, or a new plan is not effective on the termination
date of this three year plan, the rates then in effect shall remain. Further, the specific formula for
retargeting rates or refunds of earnings shall remain in effect. All other commitments will
terminate [*152] with the expiration of this Plan.

18. AMENDMENTS TO PLAN

At any time during the term of the Plan, CBT may request that the Plan be amended by filing with
the Commission a notice of amendment setting forth the specific elements of the Plan that are
affected by the amendment and explaining the effect such amendment would have on the Plan:
Such notice shall also be served upon the Intervenors, and any person not otherwise represented
who requests to be served with such notice. The Commission shall order such procedures as it
deems necessary in its consideration of such a request.

19. COMMISSION MODIFICATION AND/OR REVOCATION OF PLAN

The Commission may not modify on its own motion or revoke any order approving the Plan, unless it
determines, after notice to CBT and hearing, that CBT has failed to comply with the terms of the
Plan. Prior to any such ruling, the Commission shall take into consideration consequences of such
action on CBT and its financial status as well as the impact on its customers and shall provide CBT
an opportunity to cure its noncompliance. Should the Plan be revoked for any reason, all rates for
services in Cells 1, 2, 3 and 4 shall be fixed at the levels [*153] in effect as of the date of the
Commission order revoking the Plan, and shall remain at such levels unless and until the
Commission rules otherwise. The Commission shall order such procedures as it deems necessary in
its consideration of such a request.

20. WITHDRAWAL FROM PLAN

At any time during the term of the Plan, CBT may request that such Plan be withdrawn by filing a
notice of withdrawal with the Commission setting forth the reasons for withdrawal. Such notice shall
also be served upon the Intervenors, or any person, not otherwise represented, who requests notice
of such withdrawal.

Potential reasons for the Company filing for withdrawal may include, but would not be limited to:

1) any change to the current provisions of Chapter 4927, or to current Commission procedures
implementing Chapter 4927, whether the result of legislative action, judicial interpretation or
Commission initiative;

2) any modification of the Plan, except to the extent provided for herein;
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3) any material change in circumstances that renders CBT unable to achieve a reasonable rate of
return under the terms of the Plan;

4) any change in ownership of the Company; or

5) competitive pressures not [*154] contemplated at the time the Plan took effect.

In the event that the Company requests to withdraw this Plan, the Commission shall order such
procedures as it deems necessary in its consideration of such a request.

21. CONSENT

If the Commission issues a final order in Case No. 93-432-TP-ALT which establishes rates and
charges by a method different from that proposed herein, or significantly modifies the Plan as set
forth herein in any other manner, then CBT shall have 30 days from the date of that final order to
consent to the different method or modification.

APPENDIX A
Monitoring Report

Income Statement for the Monitoring

Year Ended December 31, 199

Rate Base As of December 31, 199

Total Ohio
Company Intrastate n(1)

(a) (b)
INCOME STATEMENT

Operating Revenues

Operating Expenses

Other Oper. Inc. & Exp.

Net Operating Income

Net Income

RATE BASE

Plant-In-Service

Accum. Dep. & Amort.

Net Plant-In-Service

Other Rate Base items

Rate Base XXXX

Rate of Return XXXX

Average Common Equity

XXXX

n(1) Exogenous Adjustments Included In Column (b) are:

Monitoring Report Instructions

Column (a) represents Total Company Operations. [*155] This column will be reported at FCC
Part 32 Class A operating account detail. Net Income will appear in Column (a) only.

Column (b) represents regulated Ohio Intrastate Net Operating Income Operations. This column will
be reported at FCC Part 32 Class B operating account detail which is in accordance with the FCC's
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Jurisdictional Separations Rules (Part 36).

Plant-In-Service and Accumulated Depreciation and Amortization will be reported at the following
level of detail (Accounts 2001 and 3100):

Land and Support

Central Office Equipment

Info. Orig./Term. Equipment

Cable & Wire Facilities

Tangible Assets

Intangible Assets

Total

Other Rate Base Items will be reported at their Part 32 Class A and Class B account level in
accordance with column (a) and (b) guidelines.

Jurisdictional Differences will be reported on a separate summary line in the following sections of the
Income Statement and Balance Sheet:

Operating Expenses

Plant-in-Service

Accumulated Depreciation

Other Rate Base Items

All data will be reported as booked by the Company, with no further adjustments to net operating
income other than the directory advertising revenue adjustment and exogenous adjustments,
[*156] if any.

Directory Advertising Revenues will appear in Column (b) only, and will be reported for monitoring
purposes at the Staff recommended $3.80 per Ohio residential access line.

Average Common Equity will equal the sum of the beginning of year balance and the end of year
balance divided by two [(BOY + EOY)/2]. Common Equity will appear in column (a) only.

Deferred Taxes will reflect two lines of detail. Deferred Taxes included for ratemaking and Deferred
Taxes Excluded.

The Company will provide the Staff with a list of any prior period non-recurring revenue or expense
entries made during the monitoring period that are greater than $2,000,000 on an Ohio intrastate
jurisdictional basis.

Monitoring Report Ratio Calculation

JURISDICTIONAL RETURN ON RATE BASE (From Data in Column (b)):

Ohio Intrastate Net Operating Income/Ohio Intrastate Rate Base = $ XXX,XXX,XXX/$ XXX,XXX,XXX
= XX.XX%

where Ohio Intrastate Rate Base is:
000^s.5
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Plant-in-Service (2001)

Depreciation Reserve (3100, 3400, 3500)

Net Plant

Other Rate Base Items:

Unamortized ITC-3% (4320)

Deferred Taxes ( Included)

Customer Deposits (4040)

Total Other Rate Base Items

Total Rate Base
[*157]

PUCO ANNUAL COMMITMENT PROGRESS REPORT

Cincinnati Bell Telephone Co.

93-432-TP-ALT

Date:

NAME OF COMMITMENT: Universal Service

Contact:

$ XXX,XXX,XXX

(XXX,XXX,XXX)

XXX,XXX,XXX

(XXX,XXX,XXX)

(XXX,XXX,XXX)

(XXX,XXX,XXX)

(XXX,XXX,XXX)

$ XXX,XXX,XXX
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1. List the activities implemented during the past calendar year to increase the level of participation
in the Basic Telephone Assistance Program. Provide the number of TSA and SCA participants and the
level of increase from the prior year.

2. List the activities implemented during the past calendar year to improve awareness as to the
availability of telephone services that assist persons with communications impairments.

3. List the activities implemented during the past calendar year to study the restriction of toll access
in lieu of disconnection for nonpayment and share any pertinent findings.

4. Provide an update on the activities associated with the Consumer Board and the expanded lifeline
program.

5. List projects and associated activities planned for the next year with regard to each of the above.

PUCO ANNUAL COMMITMENT PROGRESS REPORT

Cincinnati Bell Telephone Co.

93-432-TP-ALT

Date:

NAME OF COMMITMENT: Flat Rate Service

Contact:

1. Does the Company continue to offer flat rate residential service?

PUCO ANNUAL COMMITMENT [*158] PROGRESS REPORT

Cincinnati Bell Telephone Co.
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93-432-TP-ALT

Date:

NAME OF COMMITMENT: CCLC and Touch Tone Reductions

Contact:

These commitments have been satisfied by the Company's Tariff filing of April 1, 199 , in Case No.

PUCO ANNUAL COMMITMENT PROGRESS REPORT

Cincinnati Bell Telephone Co.

93-432-TP-ALT

Date:

NAME OF COMMITMENT: Infrastructure and Service Deployment

Contact:

1. Provide the actual percent of access line availability achieved by category in the past calendar
year.

2. If the actual percent availability is below the percentages provided in Section 4 of the Conipany's
Plan, describe and explain the deviation.

PUCO ANNUAL COMMITMENT PROGRESS REPORT

Cincinnati Bell Telephone Co.

93-432-TP-ALT

Date:

NAME OF COMMITMENT: Dial 1

Contact:

1. For the progress report on 1994 activities, did the Company implement IntraLATA 1+ in any Ohio
central offices on or before December 31, 1994? If so, indicate the number of offices converted, and
the respective dates of conversion. If IntraLATA 1+ is not available in the one agreed upon office by
December 31, 1994, provide an explanation for the Company's lack of progress in meeting this
commitment.

2. For [*159] the progress report on 1995 activities, has IntraLATA 1+ not been implemented in
any Ohio central office? If so, indicate the number of offices not so converted. If IntraLATA 1+ is not
available in all offices (except for the Company's one 2BESS office) by December 31, 1995, provide
an explanation for the Company's lack of progress in meeting this commitment.

3. Has the Company consistently notified affected customers of the opportunity to choose their
interLATA carrier to carry intraLATA calls at least 90 days in advance of implementation of IntraLATA
1+? If not, indicate the timing of such notification and explain why notice was not timely provided.
Provide a sample copy of the bill insert(s) used to inform customers.

PUCO ANNUAL COMMITMENT PROGRESS REPORT

0 ®©^ri`!
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Cincinnati Bell Telephone Co.

93-432-TP-ALT

Date:

NAME OF COMMITMENT: Public Input Model

Contact:

1. Provide a list of the specific customer groups included in the model for public input process.

2. Provide the number of potential contacts from each of the specific customer groups listed in (1)
above and include the number of contacts chosen for the interview process.

3. If the number of contacts chosen for the [*160] interview process does not include the entire
universe for each specific customer group, provide the methodology used in selecting the
representative sample chosen for the interview process.

4. Provide a status report of the Company's efforts associated with this commitment.

PUCO ANNUAL COMMITMENT PROGRESS REPORT

Cincinnati Bell Telephone Co.

93-432-TP-ALT

Date:

NAME OF COMMITMENT: Enhance Education

Contact:

A. Distance Learning

1. Provide a statement regarding the status of the Clermont County project. If the Clermont County
distance learning project is terminated, report the financial treatment of this project.

2. List projects and associated activities implemented during the past calendar year to promote
telecommunications based educational applications.

3. Provide the number of schools contacted and the month.

B. List projects and associated activities implemented during the past calendar year to develop a
telecommunications plan for education.

C. Cincinnati Public School System

1. Has the Company provided an annual progress report to the Ohio Department of Education
regarding the Company's activities associated with the Cincinnati Public School System? [*161]

2. Has the Company applied credits to reduce charges for telecommunications services in an amount
totaling $100,000 for the Cincinnati Public School System in the prior calendar year?

PUCO ANNUAL COMMITMENT PROGRESS REPORT

Cincinnati Bell Telephone Co.

93-432-TP-ALT 900"' ^
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Date:

NAME OF COMMITMENT: Conditional Commitments

Contact:

1. If earnings exceed specified levels, the Company will submit tariff filings to the Commission to
effectuate rate reductions in accordance with Section 5 of the Company's Alternative Regulation
Plan.

2. If earnings exceed 13.43%, 25% of revenues above 13.43% less $100,000 will fund the
Consumer Board's expanded lifeline program, which will be reported as part of CBT's Commitment
to Universal Service.

APPENDIX B

A. Typical Cost Study Procedure

The Company will follow the general procedures specified below when performing LRSIC studies.
However, since cost studies are performed for a multitude of distinct services with unique
characteristics, the process may vary from study to study.

1. Once a cost study has been requested, the following information will be assembled:

a. a description of the product, service or feature;

b. the rate element [*162] structure;

c. the type of technology required to provide the product, service, or feature;

d. a forecast of the demand for the product, service, or feature;

e. the location and type of equipment or facilities being placed or used;

f. whether the equipment or facilities are reusable or non-reusable;

g. whether the equipment or facilities are dedicated or shared;

h. the engineered, furnished, and installed costs of the equipment or plant being placed or used;

i. the engineered capacity of the equipment or plant; and

j. any additional costs (eg., additional training or maintenance, removal costs, RTU fees, etc.).

2. The cost analyst will then:

a. determine the incremental investment and expenses associated with the product, service, or
feature using the capacity cost methodology;

b. determine the annual costs; and

c. document the study.

An example of the annual cost output of a typical study and an explanation of each cost element is
in Paragraphs C and D below.

B. Major Network Cost Systems

€9^^0®
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The Company utilizes three computer based systems to assist in developing interoffice network,
switch, and loop costs. The general costing methodology of each system [*163] is explained
below.

The loop cost system determines costs by developing model loops derived from a network survey of
loop types and configurations relevant to the specific service being analyzed (i.e., residence,
business, etc.). The configuration's components are matched to their engineered, furnished, and
installed (E, F, & I) investments based on capacity cost methodology. The system calculates the E,
F, & I investments of the loop configuration. These investments are turned into annual costs using
the method described earlier in this exhibit.

The interoffice network cost model develops costs for switched traffic for various services. The
model includes the service usage, network design, and investment of switches and transport
facilities. The system constructs all the possible pairs of originating and terminating points within the
network and all the possible routes between these points. A composite investment is generated by
weighing each route's investment with the probability of that route being used to complete traffic.
The model simulates traffic and determines the incremental investments needed to accommodate
the added traffic utilizing capacity cost methodology. [*164] These incremental investments are
developed on a per message and per minute basis by time of day, distance, and type of service and
are converted into annual costs using the methods described earlier in this exhibit.

The switch cost model develops costs for various switched based services. The model uses vendor
supplied engineering information, materiai costs, and E, F, & I investments to calculate unit cost
data. The system develops incremental investments based upon vendor prices, engineering rules,
and user defined network configurations. The system develops incremental investments based on
capacity cost methodology. Data used as input to the system includes (among others) switch type,
busy hour traffic data, line and trunk capacity and type, and service sensitive traffic data. The
incremental investments generated by the system are converted into annual costs using the
methods described earlier in this exhibit.

CBT will submit for Staff review, user inputs for each cost model run used to develop LRSIC for a
specific service along with the associated outputs of that run. Loop samples submitted for Staff
review will include only loops of that distinct service being analyzed. [*165]

C. Typical LRSIC Study Output

The following is a typical LRSIC study output with an accompanying explanation of the cost
elements.
Service XYZ's Annual LRSIC

Capital Cost

Depreciation $ XX.XX

Post tax income $ XX.XX

Income taxes $ XX.XX

Total Capital Costs $ XX.XX

Expenses

Maintenance $ XX.XX

Property taxes $ XX.XX

Administration $ XX.XX

Total Expenses $ XX.XX

Misc. Expenses

Gross receipts tax $ XX.XX

Uncollectibles $ XX.XX

Total Misc. Expenses $ XX.XX :^€^^3^^®
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Total Annual Costs $ XX.XX

D. Explanation of Cost Elements

1. Depreciation

Depreciation is the periodic recognition of investment cost. Depreciation costs are computed based
upon the projected life of the plant.

2. Total Cost of Capital

The cost of money associated with an investment is the weighted average cost of debt and equity
applied to the net investment. The weighing will be the relative percentages of debt and equity
existing in the Company's capital structure.

Debt Capital/Total Capital * Interest on Debt + Equity Capital/Total Capital * Cost of Equity = Total
Cost of Capital

3. Income Taxes

Income tax expenses are based on rates which are expected to be in effect [*166] during the
study period.

Composite Tax Rate = (Federal tax rate * (1-state tax rate)) + State tax rate

4. Maintenance

Maintenance costs are incurred to keep equipment resources in serviceable condition. Included are
such items as required maintenance, labor, replacement parts, ongoing testing, trouble clearing,
rearrangements and repair shop costs. Specific maintenance cost estimates or an investment related
maintenance factor may be applied to determine annual maintenance costs.

5. Property Taxes

Property taxes are based on rates which are expected to be in effect during the study period. This
estimate is developed either through the direct application of the tax rate or through the
development of an appropriate factor.

6. Administration

Administrative expenses are estimated for support activities including commercial, sales, advertising
and other activities which are directly attributable to the service. The cost of promotions for a
particular service will be included in the LRSIC for that service. These costs are based on projections
over the applicable study period or through development of factors.

7. Gross Receipts Tax

Gross receipts tax is estimated [*167] using the tax rate anticipated to be in effect during the
study period. This estimate may be through direct application of the tax rate or through
development of an appropriate factor.

8. Uncollectibles

Uncollectible revenues expense is the revenues that are unable to be collected. This is estimated
based on prior years information and is generally applied through a factor on the expected billed
revenues.
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APPENDIX C
For Revenues Between 11.93% and 13.43%

1 Difference of ROR above 11.93%, but at or below 13.43% n(1)

2 Net Operating Income ( NOI) between 11.93% and 13.43%

( Li * Rate Base (Col B of Monitoring Report))

3 Gross Revenue Conversion Factor

4 Revenue Difference

(L2 * L3)

5a Term. CCLC Rate Reduction n(2)

[(30% * L4) - $500,000]

5b Is Term. CCLC > Interstate Term. CCLC ( Yes or No)

5c (If Yes) Revenue Reduction to Term. CCLC

5d Remaining Revenue = L5a - L5c

6a Touch - Tone Rate Reduction n(2)

[(30% * L4) - $1,000,000] n(3)

6b If Rev. Excess from CCLC, then TT revenue = L5d + L6a

6c If Touch - Tone Revenue = 0, then difference to Basic Rates

7 CBT Retention

(40% * L4)

n(1) Exogenous Adjustments Included in RoR are:

Page 66 ot 69

Regulated
Ohio

Intrastate

a

n(2) The $500,000 CCLC reduction and the $900,000 Touch Tone reduction are applicable only in
1995 and 1996.

n(3) $900,000 for Touch Tone and $100,000 for Education [*168]
For Revenues Between 13.43% and 16.18%

1 Difference of ROR above 13.43%, but at or below 16.18%

2 Net Operating Income (NOI) between 13.43% and 16.18%

(Li * Rate Base (Col B of Monitoring Report))

3 Gross Revenue Conversion Factor
4 Revenue Difference

(L2 * L3)

5a Term. CCLC Rate Reduction

(25% * L4)

5b Is Term. CCLC > Interstate Term. CCLC (Yes or No)
5c (If Yes) Revenue Reduction to Term. CCLC
5d Remaining Revenue = L5a - L5c

Regulated

Ohio

Intrastate

a

0 00`7...>
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6a Touch - Tone Rate Reduction

(25% * L4)
6b If Rev. Excess from CCLC, then TT revenue = L5d + L6a

6c If Touch - Tone Revenue = 0, then difference to Basic Rates

7 Expanded Lifeline Program
(25% * L4) - $100,000

8 CBT Retention

(25% * L4)

For Revenues Above 16.18%

1 Difference of ROR above 16.18%

2 Net Operating Income (NOI) above 16.18%

(Ll * Rate Base (Col B of Monitoring Report))

3 Gross Revenue Conversion Factor

4 Revenue Difference

(L2 * L3)

5 Refunds to Basic Local Exchange Access Lines

(100% * L4)

rage o i or oy

Regulated
Ohio

Intrastate

a

ATTACHMENT 2
SCHEDULE A-1

CINCINNATI BELL TELEPHONE COMPANY

Case No. 93-432-TP-ALT
Revenue Requirements

(000's Omitted)
Applicant

(a)
Staff

(1) Rate Base (b) $441,979 $440,806

(2) Adjusted Operating Income (c) 34,740 42,116

(3) Rate of Return Earned (2) / (1) 7.86% 9.55%

(4) Rate of Return Recommended (d) 11.83% 11.18%

(5) Required Operating Income (1) x (4) 52,286 49,282

(6) Income Deficiency (5) - (2) 17,546 7,166

(7) Gross Revenue Conversion Factor (e) 1.617306 1.669102

(8) Revenue Increase Required (6) x (7) 28,377 11,961

(9) SPF/DEM Adjustment (142) 0
(10) Adjusted Revenue Increase Required (8) + (9) 28,235 11,961

(11) Revenue Increase Recommended 17,138 11,961

(12) Adjusted Gross Operating Revenue (c) 311,427 322,048

(13) Revenue Requirements (11) + (12) $328,565 $334,009

[*169]

(a) Applicant's Schedule A-1

^(D0 '2v 3
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(b) Staff's Schedule B-1

(c) Staff's Schedule C-2

(d) Refer to Rate of Return Section

(e) Staff's Schedule A-1.1

ATTACHMENT 3

Cincinnati Bell Telephone Company Case No. 93-432-TP-ALT & Case No. 93-531-TP-CSS Revenue
Requirement Revisions

1. Eliminated reserve deficiency allocation factor which increased depreciation expense by
$1,542,301.

2. Unclaimed funds added as a rate base deduction in the amount of $282,000.

3. Bellcore adjustment reduced operating expenses by $100,000.

4. Lobbying expense adjustment reduced operating expense by $151,000.

5. Advertising expense adjustment reduced operating expenses by $18,403.

6. External relations expense adjustment reduced operating expenses by $735,000.

7. USTA dues expense adjustment reduced operating expenses by $25,000.

8, Sales expense adjustment reduced operating expenses by $28,000.

9. Pioneer payments reduced operating expenses by $7,000.

10. Charitable contributions revised to eliminate double exclusion, effect $5,000 increase to
operating expenses.

11. Revised labor adjustment, effect is a $2,842,000 increase in operating expenses. Also, revised
payroll tax adjustment, effect [*170] is a $52,000 increase in operating expenses.

12. Taxes other than income increased by $318,628 as a result of increases to both miscellaneous
taxes and gross receipts tax.

13. FIT decreases by $289,000 as a result of all revisions.

14. Eliminated network access revenue adjustment.

Legal Topics:

For related research and practice materials, see the following legal topics:
Communications Law > Telephone Services > Cellular Services
Communications Law > U.S. Federal Communications Commission > General Overview
Energy & Utilities Law > Utility Companies > General Overview

Source: Combined Source Set 1 i_iil - OH Cases, Administrative Decisions & Attorney General Opinions, Combined
Terms: 93-432 (Edit Search I Sugaest Terms for MySearch)

View: Full
Date/Time: Thursday, June 21, 2007 - 5:19 PM EDT
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BEFORE

THE PUBLIC UTILITIES COMMISSION OF OHIO

In the Matter of the Application of
Cincinnati Bell Telephone Company for
Approval of an Alternative Form of
Regulation Pursuant to Chapter 4901:1-4,
Ohio Administrative Code.

In the Matter of the Commission Ordered
Investigation of an Elective Alternative
Regulatory Framework for Incumbent
Local Exchange Companies.

Case No. 04-720-TP-ALT

Case No. 00-1532-TP-COI

FINDING AND ORDER

I

The Commission finds:

On May 14, 2004, Cincinnati Bell Telephone Company (CBT)
filed an application for approval of an elective alternative
regulation plan. CBT filed its application pursuant to Chapter
4901:1-4, Ohio Administrative Code (O.A.C.).1 Along with its
application, CBT filed an application for waiver pursuant to
Rule 4901:1-4-05(B), O.A.C., seeking permission to continue one
of its Lifeline assistance programs. The effective date of CBT's
alternative regulation plan, unless suspended, will be July 1,
2004.

(1)

(2) Under the elective alternative regulation rules adopted by the
Commission, an electing incumbent local exchance carrier
(ILEC) has pricing flexibility for services other than basic local
exchange service. In exchange for this, a company adopting an
elective alternative regulation plan would be required to fulfill
a number of important commitments to benefit its customers.
Most importantly, the electing company would not be
permitted to increase its existing basic local telephone rates and
basic Caller ID rates for as long as the company is in the plan.
The company also must provide, on demand, high speed
internet access within one and two years of adopting the plan

For a summary discussion of the legislative and regulatory background of alterriative regulation, see the
Commission's Finding and Order issued on October 3, 2002, in In the Matter of the Application of United
Telephone Company of Ohio dba Sprint for Approval of an Alternative Form of Regulation Pursuant to Chapter
4901:1-4, Ohio Administrative Code, Case No. 02-2117-TP-ALT.

This is to certify that the images appearing are an
accurate and complete reproduction of a case file
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in areas across the state that would otherwise not likely receive
this service. Additionally, the company must offer an
enhanced Lifeline assistance program to assist customers at or
below 150 percent of the poverty level in maintaining and
establishing service.

Pricing for services other than basic local exchange service have
varying levels of flexibility under the plan, depending upon the
level of public interest in the services. Prices for Call Waiting,
second and third local exchange service access lines, Call Trace,
Centrex, PBX trunks, per line identification blocking, non-
published number service, N-1-1 codes, and payphone access
lines would be capped for two years with limited pricing
flexibility thereafter. All other regulated, non-basic local
exchange services, like toll services and some custom calling
services, would not be subject to any rate caps and would be
priced by the electing company at marked-based rates. While
an electing company would have more pricing flexibility, it
would remain subject to all of the Commissiori s rules
protecting customers from unfair, inadequate and unsafe
company practices. Finally, the company is not permitted to
end its alternative regulation plan until all commitments are
fulfilled.

Chapter 4901:1-4, O.A.C., establishes the process by which
ILECs can opt into the elective alternative regulation plan.
Specifically, pursuant to Rule 4901:1-4-02, O.A.C., an ILEC can
opt into an elective alternative regulation plan at anytime by
making an appropriate filing. As set forth in the rules, an
appropriate filing is one that includes: a completed application
form; a proposal to cap basic local exchange service rates at
existing levels pursuant to Section 4927.04, Revised Code, and
price all other telephone services pursuant to Rule 4901:1-4-
05(D), O.A.C., and Section 4927.03, Revised Code; a 30-day
prefiling of all necessary tariff modifications; and a plan as to
how the company will meet all of the commitments set forth in
Rule 4901:1-4-05, O.A.C. An application filed under Chapter
4901:1-4, O.A.C., will be automatically approved on the 46' day
after filing, unless the Commission suspends the application.

Rule 4901:1-4-02(D), O.A.C., allows any person to file a request
for hearing on an application within 20 days of the filing of an
elective alternative regulation plan. The rule further provides

O0O^n".'7
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that "absent extraordinary circumstances established through
clear and convincing evidence that reasonable grounds for a
hearing exist, a hearing will not be held."

(4) CBT's application for an elective alternative regulation plan
was filed pursuant to Chapter 4901:1-4, O.A.C. Along with this
application, CBT filed a request for waiver of Rule 4901:1-4-
05(B), O.A.C., regarding Lifeline commitments.

(5) CBT notes in its application that, in accordance with Rule
4901:1-4-02(A)(3), O.A.C., it prefiled all necessary tariff
modifications with the Commission's staff on April 15, 2004.
With the exception of CBT's request to maintain an alternative
Lifeline assistance program, CBT states that CBT and staff have
agreed on all tariff modifications. CBT's request to maintain the
Federal Plan is the subject of CBT's separately filed waiver
request.

(6) CBT agrees to fulfill the advanced services requirement by
complying with Rule 4901:1-4-05, O.A.C. CBT has listed the
Class 5 central offices in its traditional operating area which
serve census tracks with a population density of 500 or more
people per square mile, as defined by the 2000 census.

Within its tariff, CBT has included the provisions for a Lifeline
assistance program iri accordance with the specifications of
Rule 4901:1-4-05(B), O.A.C. In addition to the Lifeline plan
conforming to its alternative regulation plan, CBT also seeks to
offer, as an alternative Lifeline program for eligible customers,
its Federal Plan. CBT will continue to provide automatic
enrollment to customers who participate in a qualifying
program and to provide for self-certification to enroll
customers who qualify on the basis of household income.

(7) CBT intends to establish an annual marketing budget of $0.10
per residential access line and will continue to coordinate
Lifeline assistance program activities, including outreach and
promotion, through the advisory board established in In the
Matter of the Application of Cincinnati Bell Telephone Company for
Approval of a Retail Pricing Plan Which May Result in Future Rate
Increases and for a New Alternative Regulation Plan, Case No. 96-
899-TP-ALT. Any marketing budget that remains at the
conclusion of CBT's current alternative regulation plan will be
added to the budget created under the new plan. Going
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forward, budget surpluses will be carried forward from year-
to-year. The advisory board will maintain the schedule of
meetings established for 2004.

(8) CBT will adhere to the retail rate commitments contained in
Rule 4901:1-4-05(C), O.A.C., for all Tier 1 core and non-core
services and Tier 2 services. Furthermore, CBT will use the
process and registration form adopted in Case Nos. 99-998-TP-
COI and 99-563-TP-COI as found in the Competitive Retail
Service Rules 4901:1-6-01 through 4901:1-1-6-24, O.A.C.

(9) As for CBT's Lifeline waiver request, CBT's alternative
regulation plan would require the termination of its Federal
Plan, which is one of CBT's Lifeline assistance programs
offered through its general exchange tariff. The Federal Plan
has been in existence since January 1, 1998. Under the plan,
eligible residential customers are given a waiver of the
federally-tariffed end-user common line charge (EUCL), a
discount of $1.75 off their monthly line rate for basic local
exchange service, and the ability to purchase any optional
feature. The other Lifeline plan offered by CBT is the CBT Plan.
By comparison, the CBT Plan provides a $7.00 discount off the
monthly rate for basic local exchange service, waives the EUCL,
but prohibits the purchase of optional features. The CBT Plan
became effective November 13, 1998. Presently, customers can
choose between the two plans. According to CBT, customers
have preferred the Federal Plan by two to one.

(10) In its waiver request, CBT seeks authority to continue to offer
the Federal Plan. In the alternative, CBT requests tfiat it be
allowed to grandfather the Federal Plan, allowing customers to
keep their optional services until they make changes to their
local exchange service.

(11) CBT contends that maintaining the Federal Plan is in the public
interest. CBT believes that eligible Lifeline customers should
be treated no differently than other customers insofar as the
ability to select options and packages that suit their needs.

(12) On June 3, 2004, the Ohio Consumers' Counsel (OCC) moved
to intervene in this proceeding. The OCC moves to intervene
as the representative of residential customers and under the
statutory authority of Chapter 4911, Revised Code. In asserting
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its right to intervene, the OCC claims that it meets the criteria
for intervention set forth in Rule 4901-1-11(A), O.A.C., and
Section 4903.221(B), Revised Code. The Commission has
granted intervention to the OCC in elective alternative
regulation cases involving United Telephone Company of Ohio
dba Sprint (Sprint), SBC Ohio, and CenturyTel of Ohio, Inc.
(CenturyTel), Case Nos. 02-2117-TP-ALT, 02-3069-TP-ALT, and
04-62-TP-ALT, respectively.

The OCC has stated sufficient grounds for intervention.
Accordingly, the OCC's motion to intervene shall be granted.

(13) On June 3, 2004, concurrently with its motion to intervene, the
OCC filed a request for hearing. In its supporting
memorandum, the OCC alleges that, pursuant to Rule 4901:1-4-
02(D), O.A.C., extraordinary circumstances exist that warrant a
hearing. As evidence of extraordinary circumstances, the OCC
points to CBT's level of earnings. Highlighting CBT's return on
equity, the OCC finds unacceptable excess revenue generated
by the company. The OCC accuses CBT's parent company of
using CBT's regulated excess revenues to subsidize debt and
losses sustained from unregulated broadband operations. To
determine whether CBT's application is in the public interest,
given CBT's level of earnings and without a commitment to
reduce rates, the OCC urges the Commission to conduct a
hearing.

(14) The OCC also questions whether CBT meets the standards of
Section 4927.03(A), Revised Code, concerning the existence of
competition or reasonably available alternatives. The OCC
claims that the record in Case No. 00-1532-TP-COI was devoid
of such evidence. Pointing to the absence of CLECs serving
residential customers and the absence of ubiquitous wireless
service in CBT's service territory, the OCC questions whether
CBT meets the standards of Section 4927.03(A), Revised Code.

(15) According to the OCC, an alternative regulation plan must be
in the public interest. In exchange for pricing flexibility, the
ILEC must agree to certain commitments that benefit
ratepayers. Moreover, there must be an incremental benefit to
ratepayers. In examining CBT's gains under the alternative
regulation plan, the OCC finds the plan to be out of balance in
comparison to the benefits offered to ratepayers.
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With regard to the advanced services commitment, CBT does
not state whether it is currently providing advanced services in
the required areas of its service territory. If the advanced
services were already deployed under traditional regulation,
there would be no incremental benefit to ratepayers from
alternative regulation. Examining the rate cap commitment,
the OCC finds no benefit to ratepayers given CBT's level of
earnings. Finally, the OCC objects to CBT's refusal to provide a
30-day notice of rate increases. In all, the OCC finds no balance
or quid pro quo in the commitments offered by CBT. The OCC
urges the Commission to conduct a hearing to determine
whether CBT's commitments provide a sufficient incremental
benefit to make the plan in the public interest.

(16) Turning to CBT's Lifeline waiver, the OCC advocates for its
denial. The OCC contends that the waiver would significantly
reduce the benefits available to customers. Moreover, the OCC
calculates that the reduction in benefits would amount to $1.3
million. As an additional reason for denying the waiver, the
OCC asserts that granting the waiver would fundamentally
modify the elective alternative regulation plan. Granting the
waiver would convert the plan into a company-specific plan,
not an off-the-shelf plan as intended by alternative regulation.
The OCC regards a change in the Lifeline commitment to be a
major modification to iin alternative regulation plan. Where
there is a proposed major reduction in a significant benefit, the
OCC finds grounds for rejection of the proposal.

(17) On June 4, 2004, Communities United for Action (CUFA) filed a
pleading alternatively raising objections or requdsting a
hearing. CUFA objects to CBT's waiver request. Noting that
Rule 4901:1-4-2(D), O.A.C., does not contemplate anything less
than a formal hearing, CUFA wishes to raise its objection and,
if necessary, request a hearing.2 CUFA notes that CBT is the
first company to seek a modification of its alternative
regulation plan. CUFA is concerned that granting the waiver
will lead to additional requests for waivers.

In its entry on rehearing issued March 6,2003, in In the Matter of the Application of SBC Ohio for Approval of
an Alternative Forin of Regulation, Case No. 02-3069-TP-ALT, the Commission clarified that under Chapter
4901:1-4, O.A.C., parties may file comments or concerns within 20 days after an application for
alternative regulation is filed.
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(18) CUFA describes itself as a nonprofit corporation based in
Cincinnati, Ohio. It is a multi-issue community organization
that brings together organizations and communities
representing a variety of cultural and ethnic backgrounds and
economic levels. It has a particular interest in working-class
neighborhoods. CUFA was an active party to CBT's current
alternative regulation plan. It is a member of CBT's consumer
advisory board and has assisted in the development of CBT's
Lifeline service. CUFA also participated in the Commission's
alternative regulation rule making proceeding.

(19) CUFA describes CBT's Lifeline services as having two tiers:
Federal Lifeline and CBT Lifeline. Customers who purchase
CBT Lifeline receive a monthly discount of $12.34 and are not
allowed to purchase vertical services. As of April 2004, CBT
reported that 16,077 customers were receiving CBT Lifeline.
Federal Lifeline customers receive a discount of $7.09 and are
unrestricted in their choice of vertical services. As of April
2004, CBT reported that 31,152 customers were receiving
Federal Lifeline. The difference in discounts is funded by CBT.

CBT's alternative regulation plan allows a Lifeline plan that
resembles the CBT Lifeline plan, with the exception that
customers may order one vertical service-Call Waiting. The
Lifeline customer may, ornly obtain other vertical services by
self-certifying based on health or safety. The alternative
regulation rules would "grandfather" CBT Lifeline customers,
allowing them to retain their vertical services until or unless
they make a change in their service.

(20) CUFA suspects that CBT is seeking an opportunity to market
high-priced, vertical services to Lifeline customers. Of concern
also is that customers who opt for vertical services may
unwittingly remove themselves from the Lifeline program.
CUFA is not persuaded by CBT's arguments concerning the
loss of choice. Nor is CUFA convinced by CBT's allusions to
discriminatory treatment resulting in a subclass of low-income
customers. CUFA acknowledges that some customers may be
disappointed by vertical service purchase restrictions.
Nevertheless, CUFA believes that customers will be pleased at
the doubling of their Lifeline discount.
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(21) If the Commission is receptive to changes in CBT's alternative
regulation plan, CLTFA suggests that Caller ID be placed
equally with Call Waiting as a permissible Lifeline vertical
service. According to CUFA, Caller ID rivals Call Waiting in
popularity among consumers. Moreover, CUFA recommends
that Lifeline customers be allowed to purchase Caller ID
without self-certification. CUFA explains that Caller ID has
been marketed and accepted in the market as a security device.
Even low-end telephone devices incorporate the Caller ID
window.

(22) CBT's arguments in support of its waiver request do not
convince CUFA. CUFA believes that CBT's true motivation is
based upon economics, not customer choice. CUFA points out
that the difference in the Federal and CBT discounts is $5.25.
CBT funds $3.50 of the difference. CUFA calculates that it
would cost approximately $109,469 per month or $1.313 million
per year to migrate 31,277 customers. Conversely, CUFA
computes that Lifeline customers would save $1.313 million on
their telephone bills.

(23) On June 11, 2004, CBT filed a memorandum contra the
pleadings filed by the OCC and CUFA. In response to the
OCC's request for hearing, CBT contends that the OCC has
failed to make a showing of extraordinary circumstances.
Acknowledging that the Commission did not define
extraordinary circumstances, CBT argues that the Commission
did provide guidance by referring to Section 4905.381, Revised
Code, which alludes to the requirement that an ILEC provide
adequate service. Taking into account that elective alternative
regulation proceedings are intended to avoid the protracted
hearings and settlement negotiations often attendant to
company-specific applications, CBT argues that the OCC must
show that CBT provides inadequate service. In this vein, CBT
points out that neither the OCC nor any customer has lodged a
complaint against CBT for inadequate service pursuant to
Section 4905.381, Revised Code. In addition, CBT claims that it
has exceeded the standards of the service quality benchmark
objectives of its alternative regulation plan. Moreover, CBT
declares that it has exceeded its service quality benchmark
objectives for each reporting period for the last six years. CBT
also lauds itself for having won awards from J.D. Power and
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Associates for the years 2001 and 2002, years in which CBT won
the Local Residential Telephone Consumer Satisfaction Award.

(24) CBT concludes that the OCC's request for hearing on the basis
of CBT's level of earnings should be rejected. According to
CBT, the Commission specifically rejected earnings review in
the context of alternative regulation. CBT points out that the
Commission rejected similar level-of-earnings arguments
posited by the OCC in Sprint's and CenturyTel's applications
for alternative regulation. Consequently, CBT urges the
Commission to reject the OCC's request for a hearing to
investigate CBT's level of earnings. CBT asks the Commission
to take into consideration that CBT's current alternative
regulation plan is the result of negotiations with several parties,
including the OCC. CBT reminds the Commission that OCC,
by stipulation, agreed to limit its right to initiate earnings
reiated proceedings against CBT.

Equally, CBT urges the Commission to reject the OCC's
suggestion that CBT demonstrate financial need as a
prerequisite to increase its Tier 2 services or its Tier 1 non-core
services prior to adopting the alternative regulation plan.
Citing the alternative regulation rules, CBT declares that a
company's financial need to raise rates for non-basic services is
irrelevant.

To CBT, it is of no import what CBT does with earnings
realized from the sale of either regulated or non-regulated
services. CBT reasons that the Commission must refuse the
OCC's request to hold a hearing on CBT's paytnent of
dividends to its parent company. CBT contends that it is free to
pay dividends to its parent company. Only on the condition
that CBT's payments were to result in an inability to meet its
service obligations would regulatory interference be justified.

Taking issue with the OCC's suggestion that CBT reduce its
rates as a condition precedent to the adoption of an alternative
regulation plan, CBT responds that the Commission has
already considered and rejected such a notion. Such a
requirement is not contemplated by the Commission's rules.
Moreover, the Commission reasoned that a detailed financial
analysis would defeat the purpose of alternative regulation.
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Contrary to the recommendation of the OCC, CBT declares that
it is not required to show the existence of competition or
reasonably available alternatives in order to adopt alternative
regulation. CBT finds no support for such a recommendation
in the record of Case No. 00-1532-TP-COI. CBT reminds the
Commission that it has rejected the OCC's position in previous
applications for rehearing. CBT states that the Commission, irn
its opinion and order issued in Case No. 00-1532-TP-COI,
established as a matter of record that all non-basic services for
all ILECs in Ohio are subject to competition or have reasonably
available alternatives. Moreover, the Ohio Supreme Court
supported the Commission in this finding. Since the issue has
been decided, CBT finds the OCC's argument to be without
merit.

(26) CBT rejects the OCC's argument that it is required to make a
company-specific showing that its application is in the public
interest. Specifically, CBT rejects OCC's assertion that CBT
must show that its commitments provide an incremental
benefit to customers as a condition to approval of its
application. Relying on the record in Case No. 00-1532-TP-COI,
CBT highlights that the Commission found that alternative
regulation meets the public interest criteria of Section 4927.03,
Revised Code. It was the Commission's view that the capping
of local exchange serpice rates was in the public interest
because the caps would ensure reasonable rates for basic local
exchange service. On the other hand, flexibility for non-basic
services was deemed to be in the public interest because it
would encourage ILECs toward innovative prqducts and
services. Market forces would restrict rates for rion-basic
services. A company's earnings, according to CBT, are
immaterial to the aforementioned public interests.

CBT disagrees with OCC's argument that CBT's commitment
to advanced services is of no incremental benefit if CBT already
offers advanced services or if the facilities for their provision
were deployed under traditional regulation. CBT states that it
voluntarily deployed its facilities for advanced services while it
was under alternative regulation, not traditional regulation.
Moreover, CBT dismisses as irrelevant whether it currently
provides advanced services. CBT avers that the Commission
was aware that some ILECs were already offering advanced
services when it created the advanced services commitment.
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The Commission found that the advanced services
commitment was in the public interest for all ILECs, including
CBT. According to CBT, one reason the Commission adopted
the alternative regulation rules was to avoid a company-by-
company evaluation of each commitment. CBT notes that the
Commission rejected a similar argument lodged by the OCC
against CenturyTel's application for alternative regulation.

CBT describes as misplaced OCC's recommendation that CBT
provide 30-days notice of rate increases. CBT states that it will
abide by the customer notice requirements set forth in the
Commissiori s Local Service Guidelines.

(27) Notwithstanding the objections raised by OCC and CUFA over
its waiver request, CBT believes that it should be allowed to
continue its Fedeiral Plan. CBT rejects the contention that
granting its waiver would make CBT's application for
alternative regulation company-specific. CBT believes that it
has shown good cause for waiver pursuant to Rule 4901:1-4-
01(D), O.A.C. Moreover, by promoting customer choice and
avoiding customer confusion, CBT believes that its waiver
promotes a public interest that outweighs the objections raised
by the OCC and CUFA.

In further support of its position, CBT points to a recent
decision by the Federal Communications Commission (FCC).
The FCC decided against adopting rules that would prohibit
Lifeline customers from purchasing vertical services. The FCC
reasoned that a restriction on the purchase of vertical services
may discourage qualiffed customers from enrolling in Lifeline.

CBT believes that it has shown good cause given that it would
incur a disproportionate burden if it were required to migrate
customers. Other ILECs have not engaged in Lifeline outreach
efforts or have not had as much success as CBT in enrolling
customers into a Lifeline program like CBT's Federal Plan.

(28) The OCC filed a reply on June 17, 2004. Confronting CBT's
argument that inadequate service is required for a showing of
extraordinary circumstances, the OCC accuses CBT of
misinterpreting the alternative regulation rule. Reviewing Rule
4901:1-4-02(D), O.A.C., the OCC does not see that extraordinary
circumstances are necessarily related to service quality.
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Inadequate service is merely an example of extraordinary
circumstances. Relying on the affidavits filed with its request
for hearing, the OCC declares that it has shown extraordinary
circumstances. Refocusing on its allegation that CBT is
subsidizing the non-regulated operations of its parent, the OCC
points to In the Matter of the Commission Investigation of the
Financial Condition of the Dayton Power and Light Company, Case
No. 04-486-EL-COI (DP&L Investigation) as a basis for
investigating CBT's financial condition.

(29) The OCC disagrees with CBT's position that there are no
restrictions on what it can do with its earnings. The OCC
admits that Chapter 4927, Revised Code, does not specifically
bar an ILEC from conveying earnings from its regulated
operations to its non-regulated operations. Nevertheless, the
OCC argues that the telecommunications policy underlying
Chapter 4927, Revised Code, does not countenance
subsidization amounting to billions of dollars. The OCC relies
on the DP&L Investigation as grounds for maintaining a
separation of regulated and non-regulated operations.

(30) The OCC is not persuaded by CBT's claim that it would suffer
a disproportionate burden if required to migrate Lifeline
customers from the Federal Plan to its alternative regulation
plan. Underlying aiterpative regulation, according to the OCC,
is an exchange of commitments. To reap the benefits of flexible
pricing an ILEC must subject itself to certain commitments.
CBT, the OCC believes, is attempting to renege on one of the
commitments. If CBT believes that $1.3 million is too great a
cost to migrate customers, the OCC suggests that CBT file a
company-specific alternative regulation plan instead of an
elective alternative regulation plan.

(31) The Commission is aware that the Federal Communications
Commission (FCC) has issued a recent decision that affects not
only the federal default Lifeline program, but also Lifeline
plans that states have adopted under their own authority to
provide additional support to low-income consumers. To give
the Commission an opportunity to determine what impact, if
any, the FCC's decision may have on the enhanced Lifeline
program required by the off-the-shelf alternative regulation
plan, the Commission shall hold in abeyance its decision on
whether to grant CBT a waiver to continue its Federal Plan.
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(32) CBT's application for alternative regulation should be
approved. Upon review of the objections raised by OCC and
CBT's responses, the Commission finds that OCC has raised
issues which have been decided in previous alternative
regulation proceedings. The Commission's order in Case No.
00-1532-TP-COI fully addressed OCC's arguments raised in
both Case No. 00-1532-TP-COI and this proceeding and there is
no reason for the Commission to repeat the same analyses and
conclusions set forth in that order. There is also no reason to
restate and reevaluate the evidence submitted in the record in
Case No. 00-1532-TP-COI for the purpose of addressing the
OCC's same arguments. Accordingly, the Commission hereby
incorporates into the record in this case the entire record from
Case No. 00-1532-TP-COI, including, but not limited to, all of
the Corrimission's orders as well as the evidence submitted by
the parties in that case. The record from that case should be
considered as part of the record in this case and that record
supports the Commission's orders in Case No. 00-1532-TP-COI
and the resulting rules adopted in Chapter 4901:1-4, O.A.C. For
example, OCC wishes to conduct a hearing on CBT's level of
earnings, on whether competition and reasonably available
alternatives exist, and on whether CBT's alternative regulation
plan is in the public interest. Based on the arguments
underlying these issues, the OCC believes that it has shown
extraordinary circumstances sufficient to justify a hearing.

Reiterating our finding in Case No. 00-1532-TP-COI, it should
be emphasized that alternative regulation is an alternative to
rate base/rate-of-return, revenue requirements regulation. In
exchange for more flexible regulation, a utility must cap basic
local exchange rates. By opting for alternative regulation and
foregoing its opportunity to earn the authorized return on
investments, the utility takes on additional risk while
maintaining its obligations to the public. In Case No. 00-1532-
TP-COI, we found that, under such circumstances, a company
should be relieved from the filing requirements of Section
4909.18, Revised Code, and earnings review during the term of
the off-the-shelf alternative regulation plan. The Commission
still has the authority to investigate the reasonableness of
service terms, conditions, and rates during the term of the
alternative regulation plan.
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Similarly, the OCC's argument that the DP&L Investigation
should serve as a basis for investigating CBT lacks merit. The
Commission opened an investigation of DP&L based upon
concerns that the unregulated activiites of DP&L's parent could
negatively affect the financial condition or service quality of
DP&L. If the Commission were likewise concerned that the
financial activities of CBT's parent might impair the. financial
condition of the company or cause an unacceptable diminution
in service quality, the Commission would not hesitate to
investigate CBT's activities. In this proceeding, the OCC does
not allege that CBT has rendered inadequate service or is
financially at risk. Furthermore, unlike DP&L, CBT is not a
rate-of-return regulated company, and its customers will
benefit from a cap on basic local exchange service rates during
the alternative regulation plan. Thus, the Commission finds no
basis for initiating a similar investigation against CBT in the
context of this case.

The OCC would also have the Commission conduct a hearing
to determine whether CBT's non-basic services are subject to
competition or whether reasonably available alternatives exist.
Again, the OCC has raised an issue that the Commission has
decided. In Case No: 00-1532-TP-COI, the Commission issued
record-based findings and conclusions that all non-basic
services for all ILECs in Ohio are subject to competition or have
reasonably available alternatives. Making such a finding, the
Commission concluded that ILECs were entitled to regulatory
relief under Section 4927.03, Revised Code. The Commission's
findings and conclusions would apply to CBT. Therefore, the
Commission must reject the OCC's basis for hearing.

Equally, the Commission must reject the OCC's desire to
question whether CBT's alternative regulation plan is in the
public interest. In Case No. 00-1532-TP-COI, the Commission
concluded that elective alternative regulation satisfies the
public interest test of Section 4927.03, Revised Code, and
satisfies the state's policy goals outlined in Section 4927.02,
Revised Code. Capping basic local exchange rates ensures that
reasonable rates for basic local exchange service is maintained.
Market forces will keep non-basic rates in check. It was also
determined in Case No. 00-1532-TP-COI that elective
alternative regulation will encourage companies to develop
innovative products, services, and service packages.
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Encouraging ILECs to innovate will, in turn, motivate
competitors to innovate and diversify the offerings they

provide in Ohio. Alternative regulation is consistent with the
policy of the state to embrace more flexible regulatory
treatment for the competitive telecommunications

environment.

Rule 4901:1-4-02(D), O.A.C., states that, "absent extraordinary
circumstances established through clear and convincing
evidence that reasonable grounds for a hearing exist, a hearing
will not be held." Upon review of the OCC's request for
hearing, we find that it does not meet the test established by the
rule. We must note, however, in disagreement with CBT, that
"extraordinary circumstances" is not confined to inadequacy of
service. With respect to CBT's application, we find that it
contains all the requisite information. We further find that CBT
intends to adhere to the commitments set forth in Chapter
4901:1-4, O.A.C. Accordingly, CBT's application is approved
and shall be effective July 1, 2004. In light of this conclusion
and approval, the OCC's motion for hearing is denied.

(33) It should be noted that CBT currently provides local exchange
service outside of its territory. On November 17, 1999, in In the
Matter of the Joint Application of Cincinnati Bell Telephone
Company and Cincinnati Bell Long Distance for a Waiver of Certain

of the Commission's Local Service Guidelines, Case No. 99-1496-TP-
UNC, CBT and Cincinnati Bell Long Distance (CBLD) filed a
joint application for a waiver to provide service beyond the
ILEC territory. Specifically, CBT and CBLD sought a
permanent waiver of Guideline II(A)(4) of the guidelind's issued
in In the Matter of the Commission Investigation Relative to the
Establishment of Local Exchange Competition and Other Competitive

Issues, Case No. 95-845-TP-COI. By such waiver, CBT sought to
compete as a new entrant carrier (NEC) outside of its existing
local service area without creating a separate affiliate that
would be subject to the Commission's affiliate transaction
guidelines. CBLD sought a permanent waiver that would
effectively allow it to compete as a NEC throughout Ohio,
including CBT's territory.

Guideline II(A)(4) prohibited CBT or any affiliate of CBT from
providing NEC or competitive local service inside of CBT's
existing local service territory. CBT and CBLD are affiliated
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companies. The guideline also required that CBT establish a
separate affiliate to provide NEC competitive local service
outside of CBT's ILEC local service territory.

After receiving comments and objections from ILECs,
interexchange carriers, and the OCC, the Commission issued a
finding and order on March 2, 2000, granting the waiver
requested by CBT and CBLD. Iristead of granting a permanent
waiver, the Commission opted to grant the waiver on a trial or
pilot basis, pending review of local competition guidelines in In
the Matter of the Commission Ordered Investigation of the Existing
Local Exchange Competition Guidelines, Case No. 99-998-TP-COI.
To use the results of the trial in its review of local competition
guidelines, the Commission ordered CBT and CBLD to submit
quarterly reports. The Commission also imposed several
conditions on CBT and CBLD.

Several parties filed applications for rehearing, seeking to
reverse the Commission's grant of the waiver. The
Commission denied the applications for rehearing in an entry
on rehearing issued April 27, 2000. In its entry on rehearing,
the Commission emphasized that the waivers were granted on
a trial basis and are subject to review. Moreover, CBT could
operate out of territory only pursuant to the protections of its
existing alternative replation plan, which gave CBT more
limited pricing flexibility than that provided to NECs under the
then existing Local Service Guidelines. Even granting the
waiver, the Commission instructed CBT and CBLD to continue
to abide by the affiliate transaction requirements set forth in
United Telephone Long Distance, Case No. 86-2173-TP-ACE.

(34) Rule 4901:1-6-08, O.A.C., superseded Guideline II (A)(4) and
now governs competitive operations of ILECs. To continue its
out-of-territory local exchange service under its new alternative
regulation plan, CBT must comply with Rule 4901:1-6-08,
O.A.C. Among other things, CBT must establish a separate
affiliate to provide services outside of its ILEC local service
area. Within 90 days of this order, CBT shall make certification
and tariff filings to bring it into compliance with Rule 4901:1-6-
08, O.A.C., pertaining to the competitive operations of ILECs.
In addition, until CBT obtains CLEC certification, CBT must
also revise its out-of-territory service tariffs to comply with the
same pricing rules and procedures pertaining to CBT's in-
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territory operations. CBT shall file such tariff as soon as
possible but no later than within 30 days of this order under a
ZTA purpose code.

It is, therefore,

ORDERED, That CBT's application for alternative regulation pursuant to Chapter
4901:1-4, O.A.C., is approved. The effective date of this new alternative regulation plan is
July 1, 2004. It is, further,

ORDERED, That the Commission shall hold in abeyance the objections to CBT's
Lifeline waiver filed by CUFA and the OCC, as well as our decision on whether to grant
CBT's request for waiver of Rule 4901:1-4-05(B), O.A.C. It is, further,

ORDERED, That the OCC's motion to intervene is granted. It is, further

ORDERED, That the OCC's and CUFA's motions for hearing are denied. It is,
further,

ORDERED, That CBT file tariffs and applications consistent with Finding (34). It is,
further,
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ORDERED, That a copy of this finding and order be served upon all parties, their
respective counsel, and all interested persons of record.

THE PUBLIC UTIIyLTIES COMMISSION OF OHIO

R. chriber, Chai^r an

,

Judith A. Jones

Clarence D. Rogers, Jr.

LDJ/vrm

Entered in the Journal
JUN 3 0 2904

Rene@ J. Jenkins
Secretary
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BEFORE

THE PUBLIC LTTILITIES COMMISSION OF OHIO

In the Matter of the Application of AT&T )
Ohio for Approval of an Alternative Form of )
Regulation of Basic Local Exchange Service ) Case No. 06-1013-TP-BLS
and Other Tier 1 Services Pursuant to Chapter )
4901:1-4, Ohio Administrative Code. )

OPAVION AND ORDER

The Commission, coming now to consider the submitted application and other evi-
dence and arguments presented in these proceedings, hereby issues its opinion and order.

I. BAC GROUNA

On August 5, 2005, Governor Bob Taft signed into law House Bill 218 (H.B. 218).
This bill, which took effect November 4, 2005, amends various provisions of the Ohio Re-
vised Code for the purpose of revising state telecommunications policy, including Sections
4905.04, 4927.02, 4927.03, and 4927.04, Revised Code. Among other things, Section
4927.03(A)(1), Revised Code, now authorizes the Coirunission to allow for alternative regu-
lation of basic local exchange service (BLES) offered by incumbent local exchange compa-

nies (ILECs) in those telephone exchanges where competition exists and there are no
barriers to entry.

On March 7, 2006, the Commission, pursuant to Case No. 05-1305-TP-ORD (05-1305),

In the Matter of the Implementation of H.B. 218 Concerning Alternative Regulation of Basic Local

Exchange Service of Incumbent Local Exchange Telephone Companies, established rules for the
alternative regulation of basic local exchange service. These rules were subjected to the leg-
islative rule review process and became effective on August 7, 2006. Consistent with these
rules, ILECs with an approved elective alternative regulation plan can apply for pricing
flexibility of BLES and other Tier 1 services. Applications for alternative regulation of BLES
and basic caller ID will be approved provided the applicant satisfies one of the competitive
market tests identified in Rule 4901-1-4-10, Ohio Administrative Code (O.A.C.). Pursuant to

Rule 4901:14-09(G), O.A.C., an ILEC's application for BLES alternative regulation will be-
come effective on the one hundred and twenty-first day after the filing of the application
unless the application is suspended by the Commission. Pursuant to the Attomey Exam-
iner Entry of December 4, 2006, this matter was suspended until December 29, 2006.

On August 11, 2006, as amended on September 8 and 13, 2006, AT&T Ohio filed an

application for approval of an alternative form of regulation of BLES and other Tier 1 ser-
vice. The company represents that it published legal notice in each of the counties corre-
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sponding to the 145 exchanges covered under its application. The following entities have
been granted intervention in this proceeding:

Office of the Ohio Consumer's Counsel (OCC)
Appalachian Peopie s Action Coalition (APAC)
City of Cleveland (Cleveland)
Northwest Ohio Aggregation Coalition (NOAC)
Edgemont Neighborhood Coalition (Edgemont)

Consistent with Rule 4901:1-6-09(F), O.A.C., any party who can show why such an
application should not be granted must file a written statement detailing the reasons within
forty-five calendar days after the application is docketed. Pursuant to the attorney exam-
iner's Entry of September 21, 2006, the deadline for the filing of oppositions to AT&T Ohio's
application was extended to October 16, 2006. AT&T Ohio's memorandum contra opposi-
tions were to be filed within ten days of an opposition and any objecting party could file a
reply within five days of AT&T Ohio's memorandum contra.

On October 16, 2006, an opposition to AT&T Ohio's application was jointly filed by
OCC, Edgemont, APAC, Cleveland, the cities of Toledo, Holland, Maumee, Northwood,
Sylvania, and Lucas Couniy (collectively, Consumer Groups). On October 26, 2006, AT&T
Ohio filed a Memorandum Contra Consumer Groups' Opposition. On October 31, 2006,
Consumer Groups filed a reply to AT&T Ohio's Memorandum Contra.

U. SUMMARY OF THE APPLICATION

AT&T Ohio states that it fully complies with the elective alternative regulation
commitments set forth in Rule 4901:1-4-06, O.A.C., consistent with the company's approved
existing alternative regulation plan pursuant to Case No. 02-3069-TP-ALT, In the Matter of
the Application of Ameriteck for Approval of an Atternatiae Form of Regulation (Application at 1).

In its application, AT&T Ohio identifies 145 exchanges throughout its Ohio service
territory for which it asserts that it satisfies at least one of the competitive tests identified in
Rule 4901:1-4-10, O.A.C. For 26 of the identified exchanges, AT&T Ohio relies on the com-
petitive test set forth in Rule 4901:1-4-10(C)(3), O.A.C (Test 3). For 119 of the identified ex-
changes, AT&T Ohio relies on the competitive test set forth in Rule 4901:1-410(Cx4), O.A.C.
(Test 4).

As part of its application, AT&T Ohio filed proposed tariff amendments for the pur-
pose of identifying those exchanges included as part of its application. While the tariff
amendments denote that the identified exchanges would be subject to pricing flexibility, the
tariff amendments do not reflect the company has actually exercised this pricing flexibility
at this time.
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AT&T Ohio represents that in collecting information on competitive local exchange
company (CLEC) and alternative provider activity in its exchanges, it first reviewed and
documented publicly available data, such as websites, carrier tariff filings, information on
wireless licenses and Commission certification cases and interconnection agreement fiIinga
(Appfication at 3). To conf•irm the information available from publicly available sources,
AT&T Ohio states that it reviewed internal data from billing and E9-1-1 records, white
pages listings, and ported telephone number information (Id. at 4). AT&T Ohio states that
in some cases it has identified more competitors than the minimum required by the Com-
mission rules.

Specific to Test 4, AT&T Ohio explains that it examined its own line loss since 2002,
relying on the annual report information for that year and performing a comparison on an
exchange-specific basis to comparable data for June 30, 2006 (Id. at 3).

A. Test 3

Pursuant to Rule 4901:1-4-10(C)(3), O.A.C., this test requires the applicant to demon-
strate in each requested telephone exchange area: (1) that at least fifteen percent of the total
residential access lines are provided by unaffiliated CLECs; (2) the presence of at least 2 un-
affiliated facilities-based CLECs providing BLES to residential customers; and (3) the pres-
ence of at least five alternative providers serving the residential market.

A CLEC is defined as any facilities-based and nonfacilities-based local exchange car-
rier that was not an ILEC on the date of the enactment of the Telecommunications Act of
1996 (1996 Act) or is not an entity that, on or after such date of enactment, became a succes-
sor, assign, or affiliate of an ILEC. Alternative providers are defined as providers of com-
peting services to BLES offerings regardless of the technology and facilities used in the
delivery of the services (wireline, wireless, cable, broadband, etc.).

AT&T Ohio represents that the following exchanges satisfy the criteria of Test 3:

BeallsviIIe Belfast Bethesda
Canal Winchester Conesville Danville
Glenford Graysville Groveport
Guyan Leetonia l..ewisville
Marshall Murray City New Albany
Newcomerstown Rainsboro Rio Grande
Salineville Shawnee Somerset
Somerton Vinton Walnut
Wellsville Winchester

0 0 0 ti46



06-1013-TP-BLS -4-

B. Test 4

Pursuant to Rule 4901:1-4-10(Cx4), O.A.C., this test requires that an applicant dem-
onstrate that in each requested telephone exchange area that at least fifteen percent of the
total residential access lines have been lost since 2002 as reflected in the applicant's annual
report filed with the Commission in 2003, based on data for 2002; and demonstrate the pres-
ence of at least five unaffiliated facilities-based alternative providers serving the residential
market. AT&T Ohio represents that the follow3ng exchanges satisfy the criteria of Test 4:

Akron Alliance Alton
Atwater Barnesville Beavercreek
Bellaire Bellbrook Belpre
Berea Bloomingville Burton

Canal Fulton Canfield Canton

Carroll Castalia Cedarville
Centerville Chesire Chesterland
Cleveland Columbus Coshocton
Dalton Dayton Donnelsville
Dublin East Palestine Enon

Fairborn Findlay Fletcher-Lena
Fostoria Franklin Fremont
Gahanna Gates Mills Girard
Greensberg Grove City Hartville

Hilliard Hillsboro Holland
Hubbard Ironton Jamestown
JeffersonviIle Kent Kirtland

Lancaster Lindsey Lisbon
Lockbourne London Louisville
Lowellville Magnolia-Waynesburg Manchester
Marietta Marlboro Martins Ferry-Bridgeport

Massillon Maumee Medway
Mentor Miamisburg-West Carrollton Middletown
MilledgeviIle Mingo Junction Mogadore
Monroe Montrose Navarre
Nelsonville New Carlisle New Lexington
New Waterford Niles North Canton
North Hampton North Lima North Royalton
Perrysburg Piqua Ravenna
Reynoldsburg Ripley Rogers
Rootstown Salem Sandusky
Sebring Sharon South Charleston
South Vienna Spring Valley Springfield
Steubenville Strongsville Terrace
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Thornville Tiffin Toledo
Toronto Trenton Trinity
Uniontown Upper Sandusky Vandalia
West Jefferson Westerville WickJiffe
Worthi.ngton Xenia Yellow Springs-Clifton

Youngstown Zanesville

III. SUMMARY OF CONSUMER GROUPS' OPPOSPTION AND AT&T OHIO'S RE-
SPONSE TO THE FILED CONSUMER GROUPS' OPPOSTTiON

A. Generic Issues Regarding BLES Alternative Regulation Rules

1. General Discussion

Consumer GroWs' Position

While recognizing that they reiterate arguments previously raised in 05-1305, Con-
sumer Groups aver that a party must address a rulemaking in the particular case in which
the rules are applied. Consumer Groups observe that, although the arguments now being
raised are consistent with the arguments made in 05-1305, the positions that they are now
taking are based on the real-world situation presented by AT&T Ohio's application.

Consumer Groups assert that as a result of the Commission's BLES alternative regu-
lation rules and the alleged inherent flaws contained within such rules (as described in
more detail in the subsections below), to the extent that AT&T Ohio's application is granted,
some AT&T Ohio customers will experience BLES rate increases while not having alterna-
tives to AT&T Ohio's BLES.

AT&T Ohio's Position

AT&T Ohio considers the arguments raised by Consumer Groups to be nothing more
than an effort to undo the intent of the General Assembly's H.B. 218 and the Commission's
efforts to implement the legislation (AT&T Ohio's Memorandum Contra at 3). In particular,
AT&T Ohio submits that Consumer Groups' narrow view of BLES and their extreme inter-
pretations of H.B. 218 and the Commission's rules would frustrate the goals of the General
Assembly and the Commission in reforming the regulation of BLES to meet drastically
changed market conditions. AT&T Ohio views Consumer Groups' arguments to be merely
a rehashing of issues that were already considered and rejected in 05-1305 (ld. at 5).

Commission Conclusion

The Conunission recognizes that Consumer Groups are raising many of the same ar-

guments to challenge AT&T Ohio's application in this case as were raised by Consumer
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Groups in challenging the rules approved in 05-1305. While we will again address some of
these issues in the following sections, we believe that the Conunission's order in 05-1305
fully addresses the arguments being reiterated in this proceeding and, therefore, there is no
reason for the Commission to fully repeat the same analysis and conclusions set forth in
those orders. Likewise, there is no reason to discuss and reevaluate the evidence submitted
on the record in 05-1305 for the purpose of addressing Consumer Groups' same arguments
raised here.

Accordingly, the Commission hereby incorporates into the record in this case the en-
tire record from 05-1305, including, but not ]imited to, all of the Commission's orders as
well as the evidence submitted by the parties in that case. Therefore, the record from that
case should be considered as part of the record in this case and the Couunission reiterates
its prior determination that the record in 054305 supports its prior orders in that proceed-
ing and the resulting rules adopted in Chapter 4901:1-4, O.A.C.

2. Barriers to entry

Consumer Groups' Position

Consumer Groups assert that the Commission's rationale for adopting Rule 4901:1-
4-10(C)(3) and (C)(4), O.A.C., does not comply with the Section 4927.03(A)(3), Revised Code,
provision that there be no barriers to entry for stand-alone BLES. Consumer Groups con-
tend that, consistent with Section 4927.03(A)(3), Revised Code, the presence of competition
does not obviate the Commission's consideration of the issue of entry barriers (Consumer
Groups' Opposition at 16, 17; Roycroft Affidavit at (1137-44). Additionally, Consumer
Groups aver that the presence of an arbitrary number of alternative providers in an ex-
ch.ange does not equate to the absence of entry barriers to providing stand-alone residential
BLES in the exchange (Consumer Groups' Opposition at 8; Consumer Groups' Reply at 8).
Similarly, Consumer Groups opine that simply because one or more CLECa serve an axhi-
trary percentage of residential access lines in an exchange does not signify that there are no
barriers to entry to providing residential stand-alone BLES in that exchange.

Consumer Groups believe that the Commission's interpretation regarding the sig-
nificance of the reference to barriers to entry in Section 4927.03(A)(3), Revised Code, is too
narrow in scope (Consumer Groups' Opposition at 13). Consumer Groups submit that a
barriers to entry analysis should include all aspects of entry, including technical, economic,
and geographic (Consumer Groups' Reply at 21, 22). Consumer Groups advocate that the
Commission should rely more on market forces, where they are present and capable of sup-
porting a healthy and sustainable competitive telecommunications market, rather than the
competitive market tests found in Rule 4901:1-4-10(C)(3) and (C)(4), O.A.C. (Consumer
Groups' Opposition at 18, 41, 42; Williams Affidavit at 1143, 68).
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AT&T Ohio's Position

Relative to the Consumer Group's contention that AT&T Ohio is required to establish
that there are no barriers to entry for carriers to provide stand-alone BLES in the selected
exchanges, AT&T Ohio first asserts that the competitive tests established by the Commis-
sion have already been scrutinized by the legislative rule review process. To the extent that
one of the tests is satisfied, AT&T Ohio submits that such a showing demonstrates compli-
ance with the underlying statutory provisions. Therefore, AT&T Ohio insists that it is not
necessary for it to have to demonstrate compliance with each aspect of the statutory cri.teria
(AT&T Ohio Memorandum Contra at 6). Specific to the arguments presented by Consumer
Groups related to barriers to entry, AT&T Ohio claims that the Commission, in 05-1305, al-
ready considered and rejected the arguments raised by the Consumer Groups (Id. at 13-15
citing to 05-1305, Entry on Rehearing at 17-19). While acknowledging that there is no inde-
pendent requirement in the BLES aiternative regulation rules that an applicant establish
that there are "no barriers to entry," AT&T Ohio posits that the Commission has deter-
mined that the presence of multiple competitors in a market is sufficient evidence that there
are no such barriers (Id. at 16).

As support for its contention that there are no barriers to entry, AT&T Ohio focuses
on the fact that, in the context of its application for relief pursuant to Section 271 of the Tele-
communications Act of 1996 (1996 Act), the Conunission and the Federal Communications
Commission (FCC) both found that there were no barriers to entry in AT&T Ohio's local ex-
changes (Id. at 19 citing to In the Matter of the Investigation Into SBC Ohio's Entry Into In-
Region InterLATA Seraices Under Section 271 of the Telecommunications Act of 1996, Case No.
00-942-TP-COI, Order, June 26, 2003, p. 6; In the Matter of the Joint Application by SBC Com-
munications Inc., Illinois Bell Telephone Company, Indiana Bell Telephone Company Incorporated,
the Ohio Bell Telephone Company, Wisconsin Bell Inc., and Southwestern Bell Communications
Services, Inc. for Authorization to Provide In-Region, InterLATA Services in Illinois, Indiana, Ohio,
and Wisconsin, WC Docket No. 03-167, Memorandum Opinion and Order, FCC 03-243, rel.
October 15, 2003). As further support for its contention that there are no barriers to entry,
AT&T Ohio believes that the FCC, in its Triennial Review Renzand Order, determined that
there are no barriers to entry for BLES (Id. at 21 citing to In the Matter of Unbundled Access to
Network Elements, Order on Remand, FCC 04-290, rel. February 4,2005, 9[204).

Commission Conclusion

As discussed above, Consumer Groups reiterate their prior contentions from 05-1305,
that, consistent with Section 4927.03(A)(3), Revised Code, the presence of competition does
not obviate the Commission's consideration of the issue of barriers to entry. In raising this
argument, Consumer Groups' focus is generic in nature and fails to specifically focus on
any of the exchanges identified by AT&T Ohio in this proceeding. Therefore, Consumer
Groups' argument relative to this issue should be denied inasmuch as Consumer Groups
have failed to raise any new arguments from those previously considered and rejected in
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05-1305 relative to the issue of barriers to entry. Further, the Commission does not find evi-
dence in the record of any barriers to entry present in any of the exchanges in which the
Commission grants AT&T Ohio's application as delineated in Attachments A and B of this
opinion and order.

As stated above, Consumer Groups assert that, rather than focusing on the presence
or absence of competitors, a barrier to entry analysis should include all aspects of entry bar-
riers including technical, economic, and geographic factors. In rejecting Consumer Groups'
arguments pertaining to this issue, the Commission believes that its BLES alternative regu-
lation rules already address the element of barriers to entry consistent with the Section
4927.03(A)(3), Revised Code. The Commission also recognized that:

All companies are confronted with at least some conditions that
make entry difficult. Therefore, the primary issue becomes an
analysis of whether these difficulties can be overcome by some
competitors or whether market conditions involve true barriers to
entry that prevent or significantly impede entry beyond those risks
and costs normally associated with market entry. If H.B. 218 stands
for the proposition that all conditions that make entry difficult have
to be eliminated for all potential competitors, such an interpretation
will create an insurmountable burden of proof for an ILEC to sat-
isfy.

(05-1305, Entry on Rehearing at 18).

In establishing the criteria to be incorporated in its BLES altemative regulation rules,
the Commission identified those factors that it believes are significant for the purpose of
complying with the intent of H.B. 218, while at the same time not making the thresholds so
onerous that few if any ILECs could avail themselves of the BLES alternative regulation
benefits contemplated by H.B. 218. Additionally, the Commission highlights the fact that,
although the legislature provided general guidance to the Commission regarding the estab-
lishment of alternative BLES regulation, the ultimate decision-making authority regarding
the implementation of this authority was left to the Commission.

With respect to Rule 4901:1-4-10(C)(3) and (C)(4), O.A.C., the Commission disagrees
with Consumer Groups' contention that the Commission's rules fail to properly address the
absence of barriers to entry. Relative to Rule 4901:1-4-10(C)(3), O.A.C., the Commission
finds significance in the required demonstration that: (1) at least 15 percent of the total
number of residential access lines in an exchange must be provided by unaffiliated CLECs;

(2) there are two unaffiliated facilities-based CLECs providing BLES to residential custom-
ers; and (3) there are at least five altemative providers serving the residential market. The
Commission notes that all of the barriers to entry factors outlined by Consumer Groups in

this case are identical to those raised in 05-1305. These factors were fully considered in that
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case. Specifically, the Commission stated that "federal and state laws and rules exist to
minimize the effect of such challenges and to prohibit ILECS from using such issues as bar-
riers to entry" (05-1305, Opinion and Order at 22).

Similarly, with respect to Rule 4901:1-4-10(C)(4), O.A.C., the Commission finds sig-
nificance in the required threshold loss of at least 15 percent of the total residential access
lines tied with the presence of at least five unaffiliated fadlities-based alternative providers
serving the residential customers in the relevant market. Satisfying the criteria outlined in
Rule 4901:1-4-10(C)(3) and (C)(4), O.A.C., allows for the conclusion that there are a reason-
able number of providers offering competing services in the relevant market and that a sig-
nificant number of residential subscribers in an exchange now perceive such offerings as a
reasonably available substitute offering that competes with the ILEC's BLES. The required
presence of unaffiliated facilities based alternative providers combined with the requisite
ILEC loss of residential access lines adequately establishes that there are no barriers to en-
try, thus satisfying Section 4927.03(AX3), Revised Code.

3. PunctionaUy Equivalent or Substitute Services

Consumer GrouRs' Position

Consumer Groups contend that the Comniission's rationale for adoption of Rule
4901:1-4-10(C)(3) and (C)(4), O.A.C., does not comply with the specific provisions of Section
4927.03(A)(1)(a) and (b), Revised Code, which require a finding that either the telephone
company is subject to competition with respect to stand-alone BLFS or that AT&T Ohio's
BLE4 customers have reasonably available alternatives. Consumer Groups believe that
AT&T Ohio's application fails to establish the ability of alternative providers to make func-
tionally equivalent or substitute services readily available at competitive rates, terms, and
conditions in accordance with Section 4927.03(A)(2)(c), Revised Code. Speclfically, Con-
sumer. Groups opine that the requisite showing in this proceeding should be a comparison
of alternative providers' stand-alone BLFS offerings to AT&T Ohio's stand-alone BLES in
order to ensure that functionally equivalent or substitute services are readily available at
competitive rates, terms, and conditions (Consumer Groups' Opposition at 14,15).

Consumer Groups submit that if functionally equivalent or substitute services are
not readily available at competitive rates, terms, and conditions, then consumers will not be
able to make choices in the marketplace which are capable of constraining AT&T Ohio's
market power (Roycroft Affidavit at 1101). Consumer Groups contend that if the rates,
terms, and conditions associated with the alternative providers' services differ significantly
from those of BLES, then the alternative providers should not be relied upon for the pur-
pose of satisfying Rule 4901:1-4-10(C), O.A.C. (Consumer Groups' Opposition at 35;
Roycroft Affidavit at q25).
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In order for services to be considered functionally equivalent, Consumer Groups ar-
gue that the services should be substitutable for a wide section of the residential population
(Consumer Groups' Opposition at 26; Roycroft Affidavit at 118). While Consumer Groups
do not believe that there has to be the existence of the "perfect substitute" in order to war-
rant the granting of BLES alternative regulation, they do believe that the services should be
similarly priced to AT&T Ohio's stand-alone BLES and have terms and conditions similar to
the company's BLES, including the ubiquitous availability of service across the exchange

(Consumer Groups' Reply at 16,17).

Specific to wireless service being a reasonable substitute to BLES, Consumer Groups
posit that, while a small number of subscribers have "cut the cord and gone wireless," it
does not follow that wireless telephony is a readily available functional equivalent to, or a
substitute for BLES (Consumer Groups' Opposition at 35; Roycroft Affidavit at $22). Con-
sumer Groups distinguish wireless from BLES providers for numerous reasons, including
the fact that wireless providers do not offer a functional substitute to dial tone service qual-
ity, E9-1-1, a directory listing, or a reasonable means for Intemet access. Additionally, Con-
sumer Groups aver that wireless service would require multiple wireless telephones to
replace a wireline phone for a family (Consumer Groups' Opposition at 36, 37; Roycroft Af-

fidavit $$57-59, 60, 63-65, 67-70; Consumer Groups' Repiy at 17,18).

Consumer Groups also distinguish AT&T Ohio's BLES service from wireless alterna-
tive service by pointing out that wireless service is not available at rates, terms, and condi-
tions that are comparable to AT&T Ohio's BLES rate (Consumer Groups' Opposition at 38-
41; Roycroft Affidavit at 13 77-80. 100; Consumer Groups' Reply at 17-19). Additionally, to
the extent that AT&T Ohio has presented data regarding the porting of wireline numbers to
wireless carriers, Consumer Groups argue that the low levels of telephone number porting
from wiretine to wireless carriers support their contention that wireless carriers should not
be considered as an altemative provider to BLES (Consumer Groups' Opposition at 38;
Roycroft Affidavit at 1117). Consumer Groups also contend that AT&T Ohio has not estab-
lished that consumers can receive the identified wireless services in their homes or whether
the wireless carriers' services are available throughout the exchanges identified in AT&T
Ohio's application (Consumer Groups' Opposition at 41-45).

Consumer Groups dismiss voice over Internet protocol (VoII') as an alternative for
BLES due to the added expense for obtaining a broadband connection, concerns regarding
the availability of VoIP during power outages, and concerns regarding the availability of 9-
1-1 service (Consumer Groups' Reply at 18; Williams Affidavit at $67).

Consumer Groups also dispute AT&T Ohio's inclusion of companies offering service
bundles, which incIude BLES, as an aiternative to BLES. In support of their argument, Con-
sumer Groups argue that inasmuch as the Commission, in Case No. 00-1532-TP-COI, In the

Matter of the Commission Ordered Investigation of an Elective Alternative Regulatory Framework

for Incumbent Local Exchange Companies, previously granted alternative regulation to bun-
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dies containing BLES, the Commission's BLES alternative regulation rules should be lim-
ited to consideration and alternatives for stand-alone BLES (Consumer Groups' Opposition
at 15, Consumer Groups' Reply at 4, 5). In support of their position, Consumer Groups ar-
gue that BLES-only service does not compete with the altemative providers' bundled ser-
vice offerings because they are neither functionally equivalent nor substitutes for such
service (Williams Affidavit at 167). Consumer Groups also raise the issue that local/long
distance bundles cost considerably more than the stand-alone BLES rate (Consumer
Groups' Reply at 19). Consumer Groups believe that if a competitor does not offer a ser-
vice equivalent in scope to AT&T Ohio's BLES at a price that is competitive with BLES, then
AT&T Ohio has no reason to need pricing flexibility for stand-alone BLES (Id. at 5).

AT&T hio's Position

In response to Consumer Groups' contentions regarding "functionally equivalent or
substitute services" for BLES, AT&T Ohio points out that the Commission has previously
rejected such arguments in 05-1305. Specific to the arguments raised by Consumer Groups,
AT&T Ohio reiterates its contention that services do not have to be perfect substitutes in or-
der for competition to flourish (AT&T Ohio's Memorandum Contra at 4 citing AT&T Ohio's
Reply Comments in 05-1305, December 22, 2005, at 7). AT&T Ohio highlights the fact that
the Commission agreed with its position and found that:

Although the products offered by those alternative providers may
not be exactly the same as the ILECs' BLES offerings, those custom-
ers view them as substitutes for the ILECs' BLES. Thus, the alterna-
tive providers compete against the ILECs' provision of BLES.

(Id. at 5 citing 05-1305, Opinion and Order, March 7, 2006, at 25).

In regard to Consumer Groups' contention that stand-alone BLES is the only appro-
priate comparison for the purpose of obtaining relief pursuant to H.B. 218, AT&T Ohio calls
attention to the fact that H.B. 218 neither defines stand-alone BLES nor requires that stand-
alone BLES be offered by any carrier. Rather, AT&T Ohio points out that the statute simply
requires that the commission consider "the ability of alternative providers to make func-
tionally equivalent or substitute services available at competitive rates, terms, and condi-

tions [Id. at 9 citing Section 4927.03(A)(2)]. AT&T Ohio identifies the fact that, while the
statute allows for altemative regulation of BLES based on the demonstration of functionally
equivalent or substitute services, only ILECs are required to provide stand-alone BLES.
Further, AT&T Ohio notes that, although few CLECs or intermodal carriers provide stand-
alone BLES, their BLES offerings are purchased in lieu of and compete with, the ILECs'
BLES offerings. Therefore, AT&T Ohio submits that to adopt Consumer Groups' narrow
3nterpretation would be contrary to the legislative intent. AT&T Ohio submits that the ser-
vices offered by CLECs and the various alternative providers are functionally equivalent to

and a substitute for BLES (Id. at 10).
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In response to Consumer Groups' stated concern that the Commission should con-
sider the number of stand-alone customers for the purpose of assessing the impact of BLES
alternative regulation in the context of an individual application, AT&T Ohio responds that
the only relevant issue is whether an applicant has satisfied one of the competitive market
tests (Id. at 11). While Consumer Groups advocate that resellers should be excluded from a
Test 3 (Rule 4901:10-4-10(C)(3), O.A.C.) analysis, AT&T Ohio recognizes that the term "al-
ternative provider" (Rule 4901:1-4-01(B), O.A.C.) includes resellers (Id.).

Commission Conclusion

We first address Consumer Groups' argument that AT&T Ohio has failed to meet its
burden of proof required by Section 4927.03, Revised Code, due to the fact that, it did not
establish that alternative providers have stand-alone BLES offerings that are available at
competitive rates, terms, and conditions. The Commission notes that Consumer Groups
have reiterated the same arguments that they previously raised and the Commission con-
sidered in 05-1305 relative to this issue. Consistent with our prior determinations in 05-
1305, the Commission finds that Consumer Groups' argument with respect to this conten-
tion should be denied. Specifically, the Commission previously found that:

The law does not restrict the "analysis of competition" and "rea-
sonably available altematives" to competitive products that are ex-
actly like BLES. Indeed, the law provides that the Commiasion
consider the ability of providers to make functionally equivalent or
substitute services readily available to consumers (emphasis in
original). Whether a product substitutes for another product does
not turn on whether the product is exactly the same. Clearly, cus-
tomers that leave an ILEC's BLES offering to subscribe to another
alternative provider's bundled service offering view such bundled
service offering as a reasonable alternative service, and a substitute
to the ILECs' BLES. Additionally, customers who subscribe to
these bundled offerings are by definition BLES customers.

(05-1305, Opinion and Order at 25).

Furthex, we have already concluded that:

More customers are substituting their traditional BLES with com-
petitive service offered by alternative providers such as wireline
CLECs, wireless, VoII' and cable telephony providers. Although the
products offered by those alternative providers may not be exactly
the same as the ILECs' BLES offerings, those customers view them
as substitutes for the ILECs' BLES.
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Accordingly, we find that, with technology advancements, alterna-
tive providers such as wireline CLECs, wireless, VoIp, and cable te-
lephony providers are relevant to our consideration in deternwiing
whether an ILEC is. subject to competition or customers liave rea-
sonably available alternatives to the ILECs' BLES offering at com-
petitive rates, terms, and conditions.

Based on the record, we find that the substitution by end users of AT&T Ohio's
BLES with wireless, Voll', cable and CLEC wireline services demonstrates that these pro-
viders customize their service offerings in order to be able to meet different customers'
needs and lifestyles. As a result, these service offerings are viewed by consumers as substi-
tutes for BLES (AT&T Ohio Application, Ex. 3; AT&T Ohio Supplement to Application;
AT&T Ohio's Memorandum Contra, Attachments 3 through 5). Although not each of the
substitute services for BLES will meet the needs of AT&T Ohio's BLES customer base, this
does not negate the consideration of a particular service as being a reasonable alternative to
BLES. Each technology platform has its own unique characteristics that.competitive pro-
viders utilize for the purpose of customizing their service offerings in order to be consid-
ered as an alt.ernative to BLES. Customers subscribing to services offered by various
alternative providers, and not subscribing to AT&T Ohio's BLES, demonstrate that end us-
ers perceive the alternative providers' services to be a reasonable alternative and substitute
for the ILECs' BLES offerings when considering factors such as service quality, rates, terms,
and conditions. Otherwise it is reasonable to condude that they would not have switched
from AT&T Ohio's BLES.

Consistent with this determination, we reject the Consumer Groups' argument that
wireless providers should not be considered as alternative providers for BLES based on the
contention that only a small subset of the population actuaIIy replaces their BLES service
with wireless providera The Commission recognizes that a specific segment of the popula-
tion does select wireless service in lieu of BLES and, therefore, such service should be in-
cluded amongst the acceptable alternatives for BLES. The Commission notes that this point
was not disputed by Consumer Groups (Roycroft Affidavit at 12,43). We find that the re-
cord in this instant proceeding demonstrates that customers in the exchanges listed in At-
tachments A and B substitute their AT&T Ohio service with various services offered by the
wireless providers identified in the relevant exchanges (AT&T Ohio Application, Ex. 3,
AT&T Ohio Supplement to Application, AT&T Ohio's Memorandum Contra at Attach-
ments 1-6).
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In reaching the aforementioned decision, the Commission rejects Consumer Groups'
position that in order to justify the granting of BLES alternative regulation, the functionally
equivalent services must be sirnilarly priced to AT&T Ohio's stand-alone BLES and have
terms and conditions similar to AT&T Ohio's BLES, including the ubiquitous availability of
service across the exchange. Although alternative services may not be offered pursuant to
identical terms and conditions as AT&T Ohio's BLPS, Section 4927.03(A)(2)(c), Revised
Code, requires only that the functionally equivalent or substitute services be readily avail-
able at competitive rates, terms, and conditions. Consistent with the criteria set forth in
Rule 4901:1-4-10, O.A.C., to the extent that AT&T Ohio is losing BLES customers and the
requisite number of alternative providers are present, it is evident that functionally equiva-
lent or substitute services are readily available.

4. Market Share

Consumer Gronps' Position

Consumer Groups assert that "a carrier providing service to only a handful of cus-
tomers does not have a presence in the market sufficient to condude that the carrier would
be capable of disciplining the ILEC's BLES prices if alternative regulation is granted (Con-
sumer Groups' Opposition at 28; Williams Affidavit at 192). Consumer Groups assert, that
to the extent that alternative providers have customers, but are not active market partici-
pants, they should be excluded from a competitive market test since they are not making
functionally equivalent or substitute services to the ILEC's BLES readily available at com-
petitive rates, terms, and conditions (Consumer Groups' Opposition at 28; Williams Affida-
vit at $75; Consumer Groups' Reply at 14). Consumer Groups fizrther elaborate this point
by stating that consumers carmot consider a particular provider as an option if the company
has ceased marketing the service. Consumer Groups aver that many of the providers iden-
tified by AT&T Ohio do not have the provision of stand-alone BLES in their business plans
and do not market the availability of the service (Id. at 15,16).

AT&T Ohio's Position

In response to Consumer Groups' assertion that, in order for an alternative provider
to have a presence, it must be serving a minimum number of the customers and must be ac-
tively marketing in the specific exchange, AT&T Ohio siinply focuses on whether an alter-
native provider is actually providing service in the exchange. The company rejects any
belief that each and every residential customer within a given exchange must have five al-
ternative providers available to them in order to satisfy the competitive market tests (Id. at
12). Notwithstanding its position on this issue, AT&T Ohio notes that reseilers and all col-
located CLECs have access to each residential subscriber in an exchange and that VoIP and.
wireless carriers are not constrained by exchange boundaries.
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Commission Conclusion

T7te Commission rejects Consumer Groups' contention that an alternative provider
must be serving a minimum number of customers in an exchange in order to be considered
for the purpose of a competitive market test. In establishing the specific criteria for the
competitive market tests in 05-1305, the Commission properly considered all relevant fac-
tors and attempted to establish a balanced approach for determining if the statutory intent
of Section 4927.03, Revised Code, has been satisfied.

The Commission also rejects the Consumer Groups' requirement that AT&T Ohio
verify that an identified aiternative provider makes the service available to the entirety of a
market in order to demonstrate that the alternative provider's service offering is available
within the relevant market. We find that such requirement would be extremely difficult to
enforce inasmuch as the relevant information is available only to the alternative provider,
and not the ILEC. The fact that an alternative provider may not be directly marketing its
service is not relevant to the Commicgion's evaluation. Rather, the important factor for con-
sideration is whether the alternative provider's service is available to residential customers
pursuant to its tariff and whether it is currently serving residential customers.

As diseuesed above, Consumer Groups assert that the Commission should rely on
market forces and consider as part of the competitive market tests the size of alternative
providers, their market shares, and their longevity in market. First, the Commission points
out that, pursuant to Section 4927.03(A)(2)(d), Revised Code, consideration of criteria such
as market share is permissive, but is not mandatory. Additionally, the Commission agrees
with AT&T Ohio's contentions that an ILEC is not always able to identify where the lost
lines have migrated and that an ILEC does not have access to other competitors' market
data in order to calculate the competitor's market share. The Commission recognizes that
an access line can be lost to an unregulated competitor (such as a Volp provider), lost to an
affiliated or unaffiliated wireless provider, disconnected due to a move, converted to digital
subscriber loop (DSL) provided by an ILEC affiliate or an unaffiliated provider, or con-
verted to cable modem service provided by an unregulated entity. The only scenarios un-
der which an ILEC would be able to identify where the lost residential access line migrated
is when it is transferred to a CLEC that either utilizes the ILECs unbundled network ele-
ment (UNE) or when it ports the telephone number associated with the lost residential ac-
cess line.

As a result of this identified difficulty, the Commission requires a demonstration of a
competitor's market share as a measure of market power only with respect to Test 3. The
Commission also finds that a market share criteria would not be appropriate in those ex-
changes/markets where competitors have elected different technologies for their market
entry strategies. Therefore, the percentage of residential access lines lost incorporated as a
requirement in Rule 4901:1-4-10(C)(1) and (C)(4), O.A.C., is a more reasonable method of
assessing market power and the level of competition that an ILEC faces in a given exchange
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when the main competitors are not CLECs. This is due to the fact that the ILEC does not

have to rely on customer-specific migration information under these tests.

B. Actual Competitive Market Test Analysis

1. Test 4

a. Access Line Loss

Consumer Groups' Position

Specific to Rule 4901:1-4-10(C)(4), O.A.C., Consumer Groups focus on the require-
ment that an applicant must demonstrate that for each requested telephone exchange,

there has been a loss of more than fifteen percent of the residential access lines. Consumer

Groups question the significance of the fifteen percent threshold. Consumer Groups believe

that the criteria such as size of the altemative providers, market shares and longevity pro-
vide a better measure of whether a provider can truly exert competitive pressure on the
ILEC's service offering. Consumer Groups beiieve that such factors assist in determining

the carrier's presence in an exchange and its ability to serve customers throughout the ex-
change (Consumer Groups' Opposition at 18, 41, 42; Williams Affidavit at QQ43, 68).

Consumer Groups also assert that this prong of the test does not satisfy Section
4927.03(A)(1), Revised Code, because AT&T Ohio has not demonstrated that stand-alone
BLES lines were lost to unaffiliated providers of BLES as a result of competitive reasons

(Consumer Groups' Opposition at 14, 17; Consumer Groups' Reply at 27, 28). Instead,
Consumer Groups submit that AT&T Ohio's data includes customers who have switched
second lines to AT&T Ohio's DSL service, customers that migrated to AT&T Ohio's own

wireless affiliate, as well as customers who have moved from AT&T Ohio's service territory
(Consumer Groups' Opposition at 15,17,23). Consumer Groups also attribute some of the

alleged loss of access Iines to the deciine in population and income in certain portions of
AT&T Ohio's service territory (Id. at 23, 24). Consumer Groups consider these reasons to
have nothing to do with the issue of competitive entry for BLES (Id. at 17, 23,.24; Roycroft
Affidavit at'134 ; Wiliiams Affidavit at q148). Rather than focusing on lost access lines in

the aggregate, Consumer Groups opine that, in order to truly comply with Section 4927.03,
Revised Code, the Commission should have adopted a competitive market test that was
limited to only those access lines lost to stand-alone BLES competition (Consumer Groups'

Opposition at 1-6,15).

AT&T Ohio's Position

In response to Consumer Groups' claim that the competitive market test set forth in.

the Rule 4901:1-4-10(C)(4), O.A.C., does not satisfy the statutory criteria for the purpose of
granting alternative regulation. AT&T Ohio opines that, consistent with Rule 4901:1-4-
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10(C), O.A.C., the satisfaction of the competitive market tests properly demonstrates com-
pliance with the statutory criteria. In support of its contention, AT&T Ohio states that its
application depicts the following:

(1) Many CLECs have approved interconnection agreements with
AT&T Ohio,

(2) Many CLEC.s have Commission approved tariffs for BLES,

(3) Many CLECs are serving residential customers with their own fa-
cilities or via resale,

(4) Many customers have ported their numbers to CLECs, wireless, or
VoIP providers.

(5) The number of AT&T Ohio residential access lines have signifi-
cantly decreased while the alternative provider residential market
share has increased.

In response to Consumer Groups' assertion that AT&T Ohio's application reflects ob-
fuscation and intentional vagueness, the applicant states that it filed an extensive applica-
tion, supplemented it with additional information, responded to two Commission staff data
requests and numerous discovery requests. AT&T Ohio considers Consumer Groups' dis-
satisfackion to be more related to their unhappiness with what the application demonstrates
rather than with the level of detail of information provided in this case (AT&T Ohio Memo-
randum Contra at 17).

Commission Conclusion

As noted above, Consumer Groups argue that the Commission's adopted competi-
tive market test in Rule 4901:1-4-10(C)(4), O.A.C., does not comport with Section
4927.03(A)(2), Revised Code, as the residential access line loss criteria under that test can
result from a wide variety of factors; some of which have nothing to do with the statutory
criteria set forth in Section 4927.03(A), Revised Code. These include: customers switching
to DSL or cable modem and disconnecting the second line; customers switching to AT&T
Ohio's wireless affiliate service; or decline in a number of households in the market test
area.

First, the Commission notes that this same argument was raised by Consumer
Groups in the rehearing phase of the 05-1305 rulemaking proceeding. The Commission was
mindful of the concerns now raised again by Consumer Groups and fully considered them
in adopting the requirements of Rule 4901:1-4-10(C)(4), O.A.C.
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Specifically, the Commission purposely established the 15 percent residential access
line loss criteria in conjunction with the year 2002 residentiai access line count of the ILEC.
The Commission utilized this time frame as the starting point of the calculation in order to
exclude the data distortion concerns expressed by Consumer Groups (05-1305, Entry on Re-
hearing at 13,14). The Commission also finds that the record in this case is void of any data
to support the allegation that all disconnected residential second lines were being used for
Internet access and not for voice communications. We further point out that witness Wil-
liam a generic analysis of the overall increase in DSL connections in the state of Ohio be-
tween 2002 and 2005 (Williams Affidavit at '1142), is not dispositive of the evaluation of
AT&T Ohio's application for BLES alternative regulation specific to the individual ex-
changes identified by AT&T Ohio in its application in this proceeding.

While Consumer Groups argue that the Commission erred by selecting the year 2002
as the starting point for measuring the residential access line loss for an ILEC under Rule
4901:1-4-10(C)(4), O.A.C., the Commission believes that the data contained in Table 1 of
witness Roycroft's filed affidavit supports the Commission's adoption of 2002 as the start-
ing point for measuring the residential access line loss for an ILEC in Test 4. Specifically,
Table 1 demonstrates that between the years 2002-2005, on a statewide-basis there was a:

(1) Significant decline in the number of ILECs' switched access lines.

(2) Significant increase in the number of CLECs' switched access lines.

(3) Sign'if'icant decline in the growth rates of DSL line in Ohio.

(Roycroft Affidavit at Table 1, Rows 1, 2, and 5).

As discussed above, Consumer Groups also argue that the competitive market test in
Rule 4901:1-4-10(C)(4), O.A.C., does not account for the possibility that there are a declining
number of households in the identified AT&T Ohio exchanges and that this reduction may
be distorting AT&T Ohio's analysis of the competitive market test. In dismissing this ar-
gument, the Commission highlights the fact that Consumer Groups have failed to recognize
that the Commission's requirement of at least a 15 percent total residential access line loss in
an exchange fully captures the impact of families moving out of a specific exchange as well
as families moving into that exchange.

With respect to Consumer Groups' argument that lines lost to AT&T Ohio's wireless
affiliate should be excluded for the purposes of the 15 percent line loss calculation, the
Commission notes that, while the Commission did not specifically require a demonstration
that the access lines were lost to a particular provider, the rule recognizes the importance of
unaffiliated altemative providers by requiring the presence of at least five unaffiliated facili-
ties-based alternative providers serving the residential market. The Commission empha-
sizes that, in developing the competitive market tests in Rule 4901:1-4-10, O.A.C., we
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considered the statutory factors outlined in Section 4927.03(A)(2) and(A)(3), Revised Code,
and all of the arguments and concerns raised in the rulemaking proceeding and raised here
again. The goal of the Commission is to have administratively practicable tests using the
most objective criteria to comply with the statute. The Commission exercised its expertise
and judgment based on the information on the record in 05-1305 and considered all possible
causes for access line loss. In doing so, the Commission determined that for Rule 4901:1-4-
10(C)(4), O.A.C., a minimum of 15 percent residential access line loss in a given exchange Is
appropriate, provided that it is accompanied with the presence of at least five unaffiliated
facilities-based alternative providers serving residential market in that exchange. Accord-
ingly, the Commission finds that the arguments and data presented by Consumer Groups
fail to demonstrate that the Test 4 requirement of a minimum of 15 percent of total residen-
tial access line loss since year 2002, in a given exchange does not satisfy the statutory crite-
ria of Section 4927.03, Revised Code.

Based on the data presented by AT&T Ohio (Application, Ex. 3; AT&T Ohio Memo-
randum Contra, Attachment 5), for all of the 119 exchanges specific to Test 4, we find that
AT&T Ohio's application satisfies the criteria that "at least 15 percent of total residential ac-
cess lines have been lost since 2002 as reflected in the applicant's annual report filed with
the Commission in 2003, reflecting data for 2002."

b. Facilities-based Alternative Provider

Consumer Groups' Position

With respect to Test 4, Consumer Groups assert that AT&T Ohio has failed to dem-
onstrate that the companies relied upon for the purpose establishing the presence of facili-
ties-based providers actually own, operate, manage, or control the facilities utilized for the
provision of service (Consumer Groups' Opposition at 25,47-68).

In regard to the facilities-based, alternative provider prong for Test 4, Consumer
Groups believe that AT&T Ohio has not shown that there are five unaffiliated facilities-
based alternative providers serving the residential market in any of the exchanges identified
for Rule 4901:1-4-10(C)(4), O.A.C. (Id. at 66). In particular, Consumer Groups do not con-
sider ACN Communications Services (ACN), Budget Phone, Bullseye Communications
(Bullseye), Cinergy Communications (Cinergy), Comcast, Insight, MCI, New Access Com-
munications (New Access), Revolution Communications, Sage Telecom (Sage), Talk Amer-
ica, Time Wamer Cable (T'nne Warner), Trinsic Communications (Trinsic), and VarTec
Telecom (VarTec) to be facilities-based providers (Id.; Williams Affidavit at 1196, Table 2;
Consumer Groups' Reply at 3034). Consumer Groups also exclude Cincinnati Bell Ex-
tended Territories (CBBT) in six exchanges and First Communications in 111 exchanges due
to the fact that they do not own, operate, manage, or control network facilities in those ex-
changes (Consumer Groups' Opposition at 55, Williams Affidavit at q198).
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Additionally, in an effort to disqualify some of the 17 wireline providers identified in
AT&T Ohio's application, Consumer Groups argue that any CLEC providing residential
service via "Local Wholesale Complete" (LWC) or the unbundled network element plat-
form (UNE-P) does not satisfy the Rule 4901:1-4-01(G), O.A.C., definition of facilities-based
provider and, therefore, should be excluded from the analysis in Test 4. Specifically, Con-,
sumer Groups allege that AT&T Ohio, and not the identified carriers, owns, operates, man-
ages, or controls the network fadliti.es used by the carrier ptoviding residential service via
LWC or UNE-P (Consumer Groups' Opposition at 25, 26, WillIams Affidavit at 1139-42).

Based on these concerns, Consumer Groups argue that UNE-P and LWC fail to sat-
isfy the intent of the state's telecommunications policy as delineated in Section
4927.02(A)(2), Revised Code (Consumer Groups' Opposition at 24, 25). Therefore, Con-
sumer Groups assert that all of the CLECs that utilize UNE-P and LWC arrangements, and
are relied upon by AT&T Ohio in its application, are not actually facilities-based CLECs as
defined by Rule 4901:1-4-01(H), O.A.C. (Consumer Groups' Opposition at 7; Consume
Groups' Reply at 23; Williams Affidavit at'[152).

AT&T Ohio Position

Regarding Consumer Groups' contention that certain providers should not be con-
sidered for the purposes of the competitive market tests due to the fact that they are not fa-
cilities-based, AT&T Ohio contends that Consumer Groups have failed to recognize that, in
accordance with Rule 4901:1-4-01(H), O.A.C., only resellers of the IL.EC's local exchange
services are not to be included in the classification of a facilities-based provider (AT&T Ohio
Memorandum Contra at 22 dting Rule 4901:1-4-01(H), O.A.C.), Therefore, inasmuch as
providers of BLES provision service pursuant to LWC and UN&P, AT&T Ohio asserts that
they should be considered as facilities-based carriers (Id.).

Regarding Consumer Groups' criticism that AT&T Ohio has relied on alternative
providers in Test 4 that are not offering perfect substitute services, the company agrees with
the Commission's prior determination that the law does not restrict the analysis of competi-
tion and reasonably available alternatives for BLFS (Id. at 27 citing 05-1305, Opinion and
Order at 25). AT&T Ohio considers wireless and VoII' providers to be alternatives to wire-
line BLES service (Id. at 28). AT&T Ohio opines that the important factor for determining
whether a service is a competitive substitute for BLES is whether the service has the poten-
tial to take significant amounts of business away from BLES (Id. at 29).

Commis ion Conclusion

As discnssed below, we find that, based on the data in the record, 13 of the 17 wire-
line providers identified by AT&T Ohio satisfy the facilities-based criteria of Test 4 (AT&T
Ohio Application, Ex. 3; AT&T Ohio Supplement to Application). These carriers are deline-
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ated on Attachment A of this opinion and order. Specific to Consumer Groups objections to
the consideration of providers utilizing UNE-P and LWC facilities, the Commission has
long recognized that UNE-P and LWC facilities are jointly managed and controlled by the
CLEC and the ILEC. In support of this position, the Commission considers the fact that
CLECs offering service pursuant to LWC or UNE-P are able to control the specific services
that are offered over these facilities, the specific features that are aclivated, and the timing of
when a service is commenced and terutinated. On the other hand, a carrier providing ser-
vice solely by resale of the ILEC's local exchange service does not qualify as a facilities-
based CLEC.

Recognizing such distinctions, the Commission has defined a facilities-based CLEC
as:

Any local exchange carrier that uses facilities it owns, operates,
manages or controls to provide service(s) subject to the commission
evaluation; and that was not an incumbent local exchange carrier in
that exchange on the date of the enactment of the 1996 Act. Such
carrier may partially or totally own, operate, manage or control
such facilities. Carriers not included in such classification are carri-
ers providing service(s) solely by resale of the incumbent local ex-
change carrier's local exchange services (Emphasis added).

(Rule 4901:1-01(G), O.A.C.).

As to the Consumer Groups' contention that AT&T Ohio has acknowledged that
CLECs do not own, operate, manage, or control the facilities that they lease from AT&T
Ohio under iJNE-P and LWC arrangements, we conclude that Consumer Groups' claim is
unsupported inasmuch as Consumer Groups failed to inquire as to whether the CLECs leas-
ing facilities from AT&T Ohio under iJNE-P and LWC arrangements also manage and con-
trol these facilities as contemplated in the definition of facilities-based CLECs pursuant to
Rule 4901:1-4-01(G), O.A.C. Therefore, the Commission finds that CLECs leasing facilities
in a given exchange from AT&T Ohio pursuant to iJNR-P and LWC arrangements, par-
tially manage and control such facilities and are, therefore, facilities-based alternative pro-
viders, as well as facilities-based CLECs, pursuant to the definitions in Rule 4901:1-4-01(G)
and (H), O.A.C., respectively.

Accordingly, for the purposes of satisfying the requirements of the second prong of
Test 4, we determine that the following carriers are facilities-based, alternative providers:
ACN, Budget Phone, CBET, First Communications, MCI, New Access, Revolution, Sage,
Talk America, and Trinsic.

Although we note that Buckeye Telesystems, Comcast and Insight do not lease UNE-
P or LWC arrangements from AT&T Ohio, the record demonstrates that they use their own
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switching facilities and has ported telephone numbers in specific exchanges identified in
Attachment A to this opinion and order (AT&T Ohio Supplement to Application). Accord-
ingly, we find that Buckeye Telesystems, Comcast, and Insight are fac.ilities-based, alterna-
tive providers for the purposes of satisfying the requirements of the second prong of Test 4.

With respect to the issue of unaffiliated providers and the identification of unaffili-
ated, facilities-based alternative providers, the Comuiission notes that AT&T Ohio has not
identified any affiliated provider in its application. Therefore, we find that the identified
alternative providers listed in Attaclunent A of this opinion and order satisfies the requisite
"unaffiliated" criteria of Test 4.

With respect to the remaining four wireline providers (Biullseye, Cinergy, Time War-
ner, and VarTec), we find that, based on the data on the record, for all of the exchanges for
which these carriers were identified, the wireline providers meet some, but not all, of the
requirements of the second prong of Test 4. Therefore, these carriers should not be consid-
ered for the purpose of satisfying Test 4 (Id.).

With respect to Alltel Wireless, Gncnnati Bell Wireless, Verizon Wireless, and
Sprint/Nextel, we find these wireless providers are facilities-based providers that satisfy the
second prong of Test 4 as discussed in detail elsewhere: in this opinion and order. The
Commission notes that Consumer Groups do not dispute this detennination.

c. Market Presence

Consumer Groups` Position

As discussed above, Consumer Groups reject all of the wireless carriers proposed by
AT&T Ohio, partially due to the contention that they do not serve all of the identified ex-
changes in their entirety. With respect to cable-based providers, Consumer Groups did not
irnclude entities for those exchanges in which they do not serve the entire exchange (Con-
sumer Groups' Opposition at 66). Although Consumer Groups acknowledge that both In-
sight and Comcast utilize their own facilities to provide services, they posit that Insight and
Comeast should be disqualifled as facilities-based alternative providers because their ser-
vice offerings are not readily available in the relevant market (Williams Affidavit at 1195,
96,164). Specifically, Consumer Groups argue that there is no evidence to demonstrate that
Insight and Comcast provide service or have cable facilities throughout the entire exchanges
where they have been identified as facilities-based altemative providers (Id.).

AT&T Ohio's Position

AT&T Ohio opines that for the purpose of satisfying the criteria of market presence,
the essential issue to be determined is whether a carrier is present or absent in an exchange.
With respect to the alternative providers identified in its application, AT&T Ohio asserts
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that they are all present, providing service, and have residential customers (AT&T Ohio's
Memorandum Contra at 12).

Commission Conclusion

We reject the Consumer Groups' narrow interpretation of Section 4927.03, Revised
Code, inasmuch as it is overly restrictive in scope. In previously selecting an exchange as
the marketl for which competition for an ILEC's BLES can be evaluated, the Commission
articulated that an exchange would:

(1) Exhibit similar market conditions within its boundary.

(2) Provide an objective definition that would allow for evaluation of
competition on a reasonable granular leveL

(3) Be practical to administer as ILECs collect and report data at the ex-
change level.

(05-1305 Opinion and Order at 18,19).

Additionally, being mindful of the market realities, and to ensure that an ILEC
would only attain BLES pricing flexibility in markets where it faces competition for BLES or
where BLES customers have reasonably available alternatives, the Commission selected an
exchange as a market definition.

The Commission finds that in order to satisfy Consumer Groups' narrow interpreta-
tion of the statutory provisions, a market would have to be as smatl as a "city block" for
wireline providers, or even as small as a "single residence" in order to guarantee that wire-
less service is reaching consumers indoors at their homes. Such an interpretation is contrary.
to the statutory intent of Section 4927.03, Revised Code, and would be impractical, and ex-
tremely difficult to administer. The Commission finds that the coverage maps and data
provided by AT&T Ohio for the four aforementioned wireless providers demonstrate that
their wireless service offerings are readily available to customers of the exchanges identified
in Attachment A of this opinion and order, and, therefore, satisfy the second prong of Rule
4901:1-4-10(C)(4), O.A.C.

Specifically, the Commission finds that in the relevant exchanges listed in Attach-
ment A of this opinion and order, AT&T Ohio's application demonstrates, that Allte1 Wire-
less, Cincinnati Bell Wireless, Sprint/Nextel, and Verizon Wireless advertise the availability
and coverage of their service offerings in the relevant exchanges on their websites. The

One of the few issues that Consumer Groups supported in 05-1305 was the selection of an exchange as the
market definition.
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Commission notes that Consumer Groups do not dispute this determination. Therefore, we
find that these four wireless providers meet the "presence in the market" requirement of the
second prong of Test 4 and Test 3 in the relevant exchanges identified in Attachments A an
B of this opinion and order. Similarly, the Commission finds that the coverage areas of In-
sight and Comcast satisfy the market presence criteria for the purpose of being considered
as alternative providers.

We also note, and Consumer Groups do not dispute, that

(1) Subscribers of CLECs utilizing LWC arrangements are in fact cus-
tomers of those CLECs, and not customers of AT&T Ohio BLES.

(

(2) CLECs providing residential service via LWC arrangements are in
fact offering their services via their current tariffs.

We find that the residential white pages listing, LWC access line data, and 9-1-1 data
provided in the record demonstrates that the identified CLECs offer service to residential
customers in the relevant exchanges, as denoted in Attachment A to this opinion and order.
Also, the record demonstrates that those CLECs maintain current tariffs on record with the
Commission in which they make residential services available to current and prospective
customers, with no grandfathering provisions in the relevant exchanges. Additionally, the
record demonatrates that most of the CLECs providing residential service via LWC ar-
rangements are in fact advertising their offerings on their respective websites in the relevant
exchanges. Accordingly, we find that the following facilities-based CLECs offering service
to residential subscribers satisfy the market presence requirement of the second prong of
Test 4 in the relevant exchanges identified in Attachment A to this opinion and order: ACN,
Budget Phone, CBET, Comcast, First Communications, Insight, MCI, New Access, Revolu-
tion, Sage, Talk America, and Trinaic.

The Commission believes that factors like longevity in the competitive market, while
somewhat noteworthy, do not have a direct bearing on the state of the competitive market
at any given point in time. Rather, the Commission believes that criteria such as the re-
quired presence of several unaffiliated, facilities-based providers is a more significant factor
for supporting a healthy sustainable market, because this criteria demonstrates a greater
commitment of a carrier to remain in the market as a competitor. The Commission believes,
that the more appropriate measure for consideration is the overall state of the competitive
market demonstrated by the presence of a significant number of competitive providers in:
the relevant market and an analysis of whether AT&T Ohio has lost a considerable share of
its access lines in a specific exchange. Through such an examination, there will be better as-
surance that there is a reasonable level of BLES alternatives to warrant the granting of BLES
alternative regalation. Further, to the extent that the state of the competitive market were to
signiffcantly change in a negative direction, the Commission notes that, under the authority
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granted by Section 4927.03(C), Revised Code, and by Rule 4901:1-4-12, O.A.C., the Commis-
sion may, within five years, modify any order establislvng alternative regulation.

e. Serving the Residential Market

Consumer Groups' Position

Consumer Groups argue that in order for carriers to be considered as facilities-based
alternative providers for the purpose of Test 4, AT&T Ohio needs to make a showing that
they serve the residential market by actively marketing service to residential customers
(Williams Affidavit at $ 75).

AT&T Ohio Position

AT&T Ohio asserts that for the purpose of identifying those alternative providers
that are serving the residential market, it relied on criteria identified on the exchange sum-
mary sheet for each exchange (AT&T Ohio Application, Ex. 3). As an example, AT&T Ohio
represents that for each CLEC listed on the summary sheet, the CL,EC's tariff was reviewed
to be sure that a tariff for residential BLES was on file with the Commission (AT&T Ohio's
Memorandum Contra, Attachment 1, at 5, 7, 8).

Commission Conclusion

As to Consumer Groups' argument that in order for carriere to be considered as fa-
cilities-based altemative providers under Test 4, AT&T Ohio needs to make a showing that
they serve the residential market, we find that Consumer Groups do not dispute that, with
the exception of Buckeye Telesystem, the 13 identified carriers addressed herein, provide
services to the residential market pursuant to tariffs on file with the Commission, have resi-
dential listings in the white pages, and maintain a website that advertises the residential
service offering in the relevant exchange (AT&T Ohio Application, Ex. 3; AT&T Ohio Sup-
plement to Application). With respect to Buckeye Telesystem, we find that the company
provides local residential service as demonstrated by its tariffs and residential white page
directory listings (Id.).

With respect to Consumer Groups' contention that there is no evidence that CBET
serves residential lines in the Middletown and Monroe exchanges, we find that the data in
the record (including residential white page listings) demonstrates that, in those two ex-
changes, CBET provides local residential service as described in CBET's tariffs (AT&T Ohio
Supplement to Application; AT&T Ohio Memorandum Contra at Attachments I and 2).:
Therefore, we find that CBET serves residential lines in the Middletown and Monroe ex-
changes.
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Accordingly, we determine that the following facilities-based alternative providers
provide their services to residential customers in the relevant exchanges as identified in At-
tachment A of this opinion and order: ACN, Buckeye Telesystem, Budget Phone, CBET,
First Communications, MCI, New Access, Revolution, Sage, Talk America, and Trinsic.

Relative to wireless providers identified in AT&T Ohio's application, we find that
Alltel Wireless, Cincinnati Bell, Verizon Wireless, and Sprint-Nextel advertise the availabil-
ity and coverage of their service offerings in the relevant exchanges and have residential
custorners who did in fact disconnect AT&T Ohio's BLES service in exchanges identified in
Attachment A to this opinion and order (Royc,roft Affidavit at 9[116). We also dismiss Con-
sumer Groups' argument that the wireline-to-wireless number porting data provided by
AT&T Ohio reflects that residential cord-cutting behavior in AT&T Ohio's service area is
very limited2 and, therefore, does not support AT&T Ohio's use of wireless carriers as alter-
native providers (Id. at 9[IJ73-76). Accordingly, we find that Alltel Wireless, Cincinnati Bell
Wireless, Sprint/Nextel, and Verizon Wireless are unaffiliated, facilities-based, providers
which have established their presence and serve residential customers in the exchanges
identified in Attachment A of this opinion and order for the purpose of satisfying the sec-
ond prong of Test 4.

g• Exchanges Requiring Special Consideration Due to Unique Cir-
cumstances

Consumer Groups' Position

Consutner Groups allege that inadequacies exist with respect to the data associated
with those AT&T Ohio exclianges in which two exchanges share one switch.3 Due to this
sharing arrangement, AT&T Ohio is unable to separately identify the competitive lines
served by wireline carriers in each exchange. As a result, Consumer Groups submit that
AT&T Ohio cannot separately identify the competitive lines served by the wirelirte carriers
in the affected exchanges, thus, adversely impacting the ability to effectively apply the
competitive market tests in accordance with Rule 4901:1-4-10(C)(3) and (C)(4), O.A.C. (Con-
sumer Groups' Opposition at 21, 22; Williams Affidavit at 1179,159).

Specifically, Consurner Groups reconunend that the Commission reject AT&T Ohio's
application for BLES atternative regulation for the following four exchanges: Gates

2

3

Dr. Roycroft, in conducting his analysis, recognized that while the ported numbers data includes both resi-
dential and bus3ness lines, wireless substitution for wireiine is not a widespread occurrence for medium or
large businesses.
The Gates Mills/Chesteriand and Cleveland/Wickliffe exchanges relate to Rule 4901:1-4-10(C)(4), O.A.C.
The Canal Wtnchester/Groveport exchanges relate to Rule 4901:1-4-10(C)(3), O.A.C., and ane discussed in-
fre. The Barnesville/Sontettoat exchanges relate to Rule 4901:1-4-10(C)(4) and 4901:2-4-10(C)(3), OA.C.,
nespectiveiy, and are discussed infra.
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Mills/Chesterland and Cleveland/Wickliffe. Consumer Groups identify specific problems
related to the fact that each pair of exchanges is served by one switch (Id. at 122).

First, Consumer Groups assert that inasmuch as each pair of exchanges is only
served by one switch, the requirement that the competitive market test be performed on a
telephone exchange area basis cannot be satisfied. Second, Consumer Groups point out that
the identified facilities-based CLEC or alternative provider may serve one exchange but not
the other, which may present a"fatse positive" for meeting the competitive market test (Id.
at 67,122).

AT&T Ohio's Position

AT&T Ohio discusses Consumer Groups' objections related to the scenarios de-
scribed supra, in which a paired arnalysis was performed for those exchanges in which a sin-
gle central office serves two different exchanges. AT&T Ohio believes that, rather than
dismissing fhese exchanges, the Commission should recognize that AT&T Ohio used the
most precise information available. Additionally, AT&T Ohio states that this combined
analysis was only performed for the purpose of calculating CLEC market share pursuant to
Rule 4901:1-4-10(C)(3), O.A.C., and for attempting to demonstrate the presence of individ-
ual CT..ECs using line and ported number information (AT&T Ohio Memorandum Contra at
29). AT&T Ohio notes that the CLEC line and ported number information represents only a
portion of the competitive information presented for each exchange (Id. at 30).

Commission's Conclusion

Notwithstanding the fact that one switch served two exchanges, the Commission
finds that AT&T Ohio has submitted data on an individual exchange basis demonstrating
that the first prong of Rule 4901:1-410(C)(4), O.A.C., has been satisfied for the Gates Mills,
Chesterland, Cleveland, and Wickliffe exchanges (AT&T Ohio Application, Ex. 3; AT&T
Ohio Memorandum Contra, Attachment 5). As a result, AT&T Ohio has demonstrated that
at least 15 percent of total residential access lines have been lost since 2002 for each of the
four exchanges on an individual exchange basis.

The sharing of a switch between two exchanges only impacts the second prong of
Rule 4901:1-4-10(C)(4), O.A.C., which requires "the presence of at least five unaffiliated fa-
cilities-based alternative providers serving the residential markek" Examining the data
filed in this proceeding, we find that Wickliffe is a small exchange, adjacent to the Cleve-
land Exchange, and is served by a switch located in the Cleveland Exchange. Similarly,
Gates Mills is a small exchange, adjacent to the Chesterland Exchange, and is served by a
switch located in the Chesterland Exchange (AT&T Ohio Supplement to Application 4;
AT&T Ohio Memorandum Contra at Attachment 2).
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Once a CLEC establishes interconnection at a specific IL.EC's switch, the CLEC can
serve any II.EC-customer served by that switch using a UNE-P or LWC arrangement, re-
gardless of where the customer is located. The Commission recognizes that the CLEC in-
formation (i.e. UNE-P lines, LWC lines, ported telephone numbers, residential white pages
listings and residential E911 listings) used to demonstrate the CLEC's nature of operation is
only available on the switch level and, therefore, AT&T Ohio is unable to separate such data
to an individual exchange.

Accordingly, we find on our own motion that, inasmuch as these four exchanges in-
dividually satisfy the first prong of Rule 4901:1-4-10(C)(4), O.A.C., the demonstration of
significantly more than five unaffiliated facilities-based alternative providers serving the
residential market on a combined basis for Gates lVfills/Chesterland exchanges and for
Cleveland/Wicld.iffe exchanges satisfies the spirit of Section 4927.03, Revised Code. As dis-
cussed above, the Commission recogniz.es that once a CLEC establishes interconnection at a
spedfic ILEC switch, the CLEC can serve any ILEC customer served by that switch. In
reaching this determination, the Commission also notes that the data filed in this case with
respect to these shared switch exchange pairings significantly exceeds the minimum re-
quired threshoid of five alternative providers and, therefore, provides additional assurance
that this criteria is satisfied for both exchanges in the pairing. Therefore, based on the re-
cord in this proceeding, we find that AT&T Ohio has satisfied Test 4 in the specified ex-
changes and shall be granted alternative regulation treatment for its Tier 1 core and noncore
services pursuant to Rule 4901:1-4-11, O.A.C., in the exchanges identified in Attachment A
to this opinion and order.

2. Test 3

a. CLECs' Market Share

Consumer Group§' Position

Consumer Groups assert that Test 3 does not satisfy the statutory requirements of
Section 4927.03(A), Itevised Code, inasmuch as it allows for a calculation of total residential
lines served by unaffiliated CLECs rather than limiting the focus to the total residential
stand-alone BLES lines provided by unaffiliated CLECs (Consumer Group Consumer
Groups' Opposition at 70; Williams Affidavit at 111). Specifically, Consumer Groups argue
that evidence of CLECs serving 15 percent of the residential market via local/toll packages
does not demonstrate the competitive impact on the market for BLES-only services inas-
much as the services are not functionally equivalent or substitutes (Consumer Groups' Op-
position at 69-71). Additionally, Consumer Groups contend that some of the identified
CLECs do not serve residential customers (Consumer Groups' Opposition at 7,72). Further,
Consumer Groups reference the fact that, rather than specifically identifying those CLECs
operating pursuant to resale, AT&T Ohio provided CLEC data in the aggregate for each
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exchange; thus, preventing the ability to verify the appropriateness of including specific un
affAiated providers in the 15 percent market share analysis (Williams Affidavit at J[33).

AT&T Ohio

AT&T Ohio contends that its application satisfies the requirement that at least 15
percent of the total residential lines are provided by unaffiliated CLECs (AT&T Ohio's

Memorandum Contra at 22; Application, Attachment 3).

Commission Conclusion

The firet prong of Test 3 requires that, for each requested telephone exchange, an ap-
plicant must demonstrate that at least fifteen percent of total residential access lines are
provided by unafflliated CLECs. In regard to Consumer Groups' argument that evidence of
CLECs serving 15 percent of the entire residential market with local/toll packages fails to
demonstrate any competitive impact on the market for BLES-only services, we find that the
alternative providers set forth on Attachment B identify those CT..ECs that are competing
with AT&T Ohio's BLES offerings and have succeeded to win at least 15 percent of the resi-
dential customers who otherwise would subscribe to AT&T Ohio's BLES.

With respect to Consumer Groups' contention that two of the identified alternative
providers4 do not serve residential customers, the Commission finds that a review of the
specific carriers' tariffs reflect that neither CLEC provides residential services. Accordingly,
we shall exdude the access lines attributed to each of the two carriers from the relevant ex-
changes to calculate the percentage of residential access lines served by unaffiliated CLECs.
This determination impacted only one exchange (New Albany Exchange) resulting in the
percentage of residential access lines served by unaffiliated CLECs to be less than the 15
percent threshold required by Test 3. Accordingly, the New Albany Exchange is not eligible
for BLES alternative regulation treatment as it does not meet one of the Test 3 requirements.

As to the Consumer Groups' argument that AT&T Ohio overstated the CLECs' resi-
dential market share by relying upon carriers that are not actively marketing residential
service, similar to our discussion regarding Test 4 supra, we reject this argument. We find it
unreasonable to exclude the market share of a given CLEC based on its marketing activity,
which may change from tim.e-to-time. The fact that a CLEC is successful in winning and
keeping customers is a clear sigrnal of the competitive pressure the ILEC faces and to which
it must respond. We also find that none of the CLECs identified by Consumer Groups
(namely, MCI, New Access, and VarTec) has grandfathered their tariff offering(s). Rather,
the record demonstrates that these companies continue to make their residential service(s)
available to prospective customers. Finally, we are not convinced by Consumer Groups'

4 Due to proprietary concems, the specific identity of these carriers will remain confidential in the context of
their respective access line counts.
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argument that we should exclude the market share of CLECs engaged in resale solely be-
cause AT&T Ohio provided aggregated data for CLECs providing services on resale basis.
Specifically, the Commission notes that Consumer Groups' witness Williams recognizes
that resold lines account for less than one-half of one percent of total residential access lines
reported by AT&T Ohio (Williams Affidavit at 1[34).

b. Facilities-based Providers

Consumer Groups' Position

In regard to the requirement that there be a presence of at least two unaffiliated, fa-
cilities-based CLECs serving residential customers, Consumer Groups contend that AT&T
Ohio does not satisfy this prong of Test 3. Spedfically, Consumer Groups assert that the
two unaffiliated facilities-based CLECs (MCI and Sage) that AT&T Ohio identified as pro-
viding BLES in each of the 26 exchanges relative to Test 3 are not actually facilities-based
CLECs and are not providing BLES to residential customers (Consumer Groups' Opposition
at 7, 74).

AT&T Ohio's Position

In response to Consumer Groups' contention that MCI and Sage are not facilities-
based providers, AT&T Ohio submits that these entities provision residential service pursu-
ant to LWC or UNE-P and, as such, are still considered facilities-based CLECs (AT&T
Ohio's Memorandum Contra at 22).

Conunission Conclusion

The second prong of Test 3 requires that the applicant demonstrate that there are at
least two unaffiliated, facilfties-based CLECs providing BI,PS to residentiai customers in
each requested exchange. Similar to our discussion regarding Test 4 supra, we find that
those CL.ECs leasing facilities from AT&T Ohio under UNE-P and LWC arrangements are
facilities-based providers. Specifically, MCI and Sage are leasing facilities in this manner
and, therefore, are facilities-based CLECs for the purpose of Test 3. Pursuant to our discus-
sion regarding Test 4, we also conclude that MCI and Sage are unaffiliated, facilities-based
CLECs providing BLES services to residential customers in the relevant exchanges as listed
in Attachment B of this opinion and order for the purposes of meeting Test 3. ,
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c. Presence of Alternative Providers Serving the Residen-
tial Market

Consumer Groups' Position

The third prong of Test 3 requires that the applicant demonstrate that in each re-
quested exchange, there is the presence of at least five alternative providers serving the
residential market. Consumer Groups analyzed the operations of 13 wireline and 3 wireless
providers in the 26 exchanges identified specific to Test 3 (Consumer Groups' Opposition at
74-80). Upon their review, Consumer Groups conclude that First Communicatioxns is the
only provider that satisfies the third prong of Test 3 (Id. at 77, 78, 80).

Consumer Groups opine that, as discussed supra, most of the identified wireline car-
riers do not qualify as alternative providers under the Commission's definition applicable to
the second prong of Test 4 and should, therefore, be disqualified from this prong of Test 3
as well. These include: ACN, Budget, Comcast, Insight, MCI, New Access, Revolution,
Sage, Talk America, Trinsic, and VarTec (Id. at 77, 78).

With respect to LDMI, Consumer Groups assert that the company's website de-
scribes its services as being limited to business customers. While acknowledging that LDMI
does have a residential tariff, Consumer Groups contend that it relates to a tariffed package
that is neither functionally equivalent to BLES, nor provided at competitive rates, terms,
and conditions (Id. at 78, 79). With respect to PNG and Telecom Ventures, Consumer
Groups do not consider these companies' presence in the market as resellers of the ILEC's
retail services to be sufficient enough to constrain AT&T Ohio's BLES prices (Id. at 79, 80).

AT&T Ohio's Position

AT&T Ohio dismisses Consumer Groups' arguments relative to this prong of the test
and considers the positions advocated by Consumer Groups to reflect a strained and unrea-
sonable interpretation of the statute and the Commission's rules (AT&T Ohio AT&T Ohio's
Memorandum Contra at 24).

Commission Conclusion

We note that the majority of wireline and wireless alternative providers identified by
AT&T Ohio relative to the third prong of Test 3, have already been discussed in our evalua-
tion of the presence of at least five unaffiliated facilities-based alternative providers serving.
the residential market under the second prong of Test 4. Therefore, we find that the follow-
ing altemative providers meet the third prong of Test 3 (the presence of at least five alterna-
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tive providers serving the residential market): ACN, Budget Phone, Comcast, First Com-
munications, New Acces, Revolution, Talk America, and Trinsic.

Specific to PNG, we find that, based on the data in the record, the company meets all
of the requirements of the third prong of Test 3. Specifically, we evaluated FNG's opera-
tions in the three exchanges for which it was identified in AT&T Ohio s application. The
record demonstrates that through resale of AT&T Ohio's residential services, PNG provides
residentiai services that compete with AT&T Ohio'sBLES in the Beallsville, Lewisville, and
Walnut exchanges (AT&T Ohio's Supplement to Application). Therefore, we find that,
based on the record, PNG should be considered for the purpose of satisfying the criteria
outlined in the third prong of Test 3 in these three exchanges.

In regard to the wireless providers identified relative to Test 3(Alltei Wireless,
Sprint/Nextel, and Verizon Wireless), for the same reasons as stated in our discussion of
Test 4 supra, we find that these wireless companies are facilities-based providers that satisfy
the third prong of Test 3 regarding the presence of altezwtive providers in the applicable
exchanges denoted on Attachment B.

We also determine that, based on the data in the record, the remaining exchanges
identified by AT&T Ohio's application specific to Test 3 meet some, but not all, of the re-
quirements of the third prong of Test 3 in the relevant exchanges, which requires a demon-
stration that at least five aiternative providers serve the residential market. These
exchanges and the corresponding data are summarized on Attachment C. The Commission
notes that some of the rejected exchanges identified in Attachmei.t C are addressed in the
section below. The remaining Test 3 exchanges identified on Attachment C are addressed
herein.

Specific to the Belfast Exchange, the Conunission determines that, although AT&T
Ohio identified ACN and Verizon Wireless as alternative providers, the record does not
support the allegation that the carriers are providing residential service within the exchange
(i.e., no evidence of white pages listings or ported numbers). Specific to the Lewisvilte and
Murray City exchanges, the Commission determines that, although AT&T Ohio identified
Alltel Wireless and Sprint/Nextel as alternative providers, the record does not support the
allegation that the carriers are providing residentiai service within the exchanges (i.e., no
evidence of ported numbers). Specific to the SalineviIle Exchange, the Comn,;agion deter-
mines that, although AT&T Ohio identified Alltel Wireless, Sprint/Nextel, and New Access
as alternative providers, the record does not support the allegation that the carriers are pro-
viding residential services within the exchange (i.e., no evidence of white pages listings or
ported numbers, respectively).
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d. Exchanges Requiring Special Consideration Due to
Unique Circumstances

Consumer Groups' Position

Consumer Groups urge the Commission to reject AT&T Ohio's application for BLES
alternative regulation for the following four exchanges: Canal Winchester, Groveport,
Barnesvilie, and Somerton. With respect to these exchanges, Consumer Groups identify
three specific problems due to the fact that the Canal Wittchester and Groveport exchanges
share a switch and the Barnesville and Somerton exchanges share a switch. Pirst, Consumer
Groups argue that the sharing of a switch does not meet the requirement that the competi-
tive market test has to be satisfied in a telephone exchange area. Second, the sharing of a
switch may result in an overstating of the CLEC residential market share as required in the
first prong of Test 3. Third, the identified facilities-based CLEC or alternative provider may
serve one exchange but not the other, resulting in a "false positive" relative to the test.

AT&T Ohio's Position

AT&T Ohio explains that the paired analysis was only performed for the purpose of
calculating CLEC market share in those exchanges that shared a switch. AT&T Ohio rejects
Consumer Groups' request to diszniss all of the paired exchanges outright, despite the fact
that the information does not precisely identify how many CLEC lines there are in each ex-
change. In support of its position, AT&T Ohio notes that it did not rely on Test 3 for many
exchanges and where Test 3 was relied upon, the company used the most precise informa-
tion available (AT&T Ohio Memorandum Contra at 29,30).

Commission Conclusion

As stated in our discussion of Test 4 supra, we find that the scenario of two exchanges
sharing one switch and the resulting limitation on data availability was never contemplated.
by Rule 4901:1-4-10, O.A.C., regardless of the competitive market test chosen by an ILEC
(including self-defined alternative competitive market tests contemplated by Rule 4901:1-4-
10(C), O.A.C.). However, unlike the scenario discussed with respect to Test 4, we recognize
that all three of the prongs of Test 3 require CLEC information (to the extent that AT&T
Ohio relies on CLECs for the third prong of Test 3), which is only available to AT&T Ohio at
the switch level, and that AT&T Ohio is unable on its own to allocate the data to the indi-
vidual exchange level.

Due to the significant reliance on CLEC-related data in Test 3, we are not convinced
that the data on the record supports AT&T Ohio's claim that the Winchester and Groveport
exchanges satisfy the Test 3 requirements on an individual exchange basis. Therefore, we
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find that based on the record, AT&T Ohio's data does not satisfy the requirements of Rule
4901:1-4-10(C)(3), O.A.C., in the Winchester and Groveport exchanges.

With respect to the Barnesville and Somerton exchanges, we note that AT&T Ohio
has relied on two different tests for the purpose of demonstrating the presence of competi-
tion in these exchanges (Test 4 for Barnesville and Test 3 for Somerton). While the shaiing
of a switch is by itself unique for the purpose of applying the "off the shelf" competitive
market tests, the reliance on two different tests further impacts the Commission's confi-
dence for the purpose of allocating the shared switch data between the two exchanges.
Therefore, the Commission is unable to conclude that either of these exchanges satisfactorily
meets the criteria of their respective competitive market tests. Notwithstanding this deter-
mination, the Commission notes that the unique circumstances of these exchanges may be
more appropriately addressed in a specific company-defined test that may be filed in the
future for the Commission's consideration.

IV. TARIFF AMENDMIIVTS

AT&T Ohio filed the proposed tariff modifications necessary to implement the pric-
ing flexibility rules set forth in Rule 4901:1-4-09(A), O.A.C. The necessary tariff revisions
include modifying the tariff structure to separate the competitive exchanges from the non-
competitive exchanges. For tracking purposes, the exchanges have been placed in a matrix
format.'1'his format includes columns for tier classification, maximum rate, and the effective
date of the proposed increase in the maximum rate. In exchanges that AT&T Ohio Is re-
questing competitive treatment, the company is proposing to apply any allowable BLES in-
crease to the access line portion of the monthly charge. The actual monthly charge has not
been increased in this application. Plridng flexibility rules also allow certain other noncore
Tier 1 services to receive Tier 2 pricing flexibility. AT&T Ohio's proposed tariff reflects
these changes as well.

After a thorough review of the information provided by the applicant, the Commis-
sion believes that the tariff, as revised on September 8, 2006, is just and reasonable specific
to those exchanges approved pursuant to this opinion and order.

V. QUTSTANDINC, PROCEDURAL MATTERS

In conjunction with their October 16, 2006, Consumer Groups' opposition to AT&T
Ohio's application, Consumer Groups state that extraordinary circumstances exist that ne-
cessitate a hearing on AT&T Ohio's application before AT&T Ohio should be granted BLES
atternative regulation for any exchange included in the application (Consumer Groups'
Opposition at 8). In support of their request for a hearing, Consumer Groups state that the
application raises serious questions regarding the validity of the rules, as well as whether
the application should be granted pursuant to the rules (Consumer Groups' Reply at 14).
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AT&T Ohio believes that Consumer Groups' request for a hearing should be denied
inasmuch Rule 4901:1-4-09(G), O.A.C., has not been satisfied and because a hearing would
only add unnecessary delay to a process that was intended to be expedited and automatic
(AT&T Ohio's Memorandum Contra at'7).

Based on the discussion and determinations incorporated within this opinion and
order, the Commission concludes that Consumer Groups' have not demonstrated through
clear and convincing evidence that a hearing is needed. Therefore, we find that Cornsumer
Groups' request for a hearing is denied.

On October 30, 2006, AT&T Ohio filed a motion for a protective order seeking confi-
dential treatment of information designated as confidential and/or proprietary information
included in its filing made on October 26, 2006. We find that the motion is reasonable and
should be granted at this time.

VI. CONCLUSIOI^

Upon a thorough review of the record in this proceeding, the Commission deter-
mines that, pursuant to Section 4927.03(A), Revised Code, AT&T Ohio has met its burden of
proof for those exchanges identified in Attachments A and B of this opinion and order.
Specifically, AT&T Ohio has demonstrated that the granting of the company's application
for BLES and other Tier I service flexibility in the designated exchanges is in the public in-
terest, that AT&T Ohio's BLES is subject to competition, that the company's customers have
reasonably available alternatives, and that there are no barriers to entry with respect to
BLES in those exchanges.

Moreover, as discqssed in detail above, the Commission determines that AT&T
Ohio's application is complete and meets the filing requirements of Rule 4901:14-09, O.A.C.
The Commission recognizes that it needs to maintain a balance between ensuring the avail-
ability of stand-alone BLES at just and reasonable rates, while at the same time recognizing
the continuing emergence of a competitive environment through flexible regulatory treat-
ment.

Accordingly, based on the record in this proceeding, the Commission finds that the
customers in exchanges listed in Attachments A and B of this opinion and order have read-
ily available alternative services to AT&T Ohio's BLES which are offered by the atternative
providers listed for the relevant exchange.

In accordance with Chapter 4901:1-4, O.A.C., the Commission determines that AT&T
Ohio's application for alternative regulation of basic local exchange and other Tier 1 ser-
vices should be approved consistent with the terms of this opinion and order, for those ex-
changes designated in Attachments A and B of this opinion and order. With respect to the
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exchanges designated in Attachment C, the application is denied inasmuch as it does not
meet all of the criteria set forth in the relevant competitive market tests.

VII. FIND GII^ S OF FACT ANDS'ONCLUSIONS OF LAW:

(1) On August 11, 2006, as amended on September 8, 2006, AT&T Ohio
filed an application for approval of an aiternative form of regula-
tion of BLES and other Tier 1 service in 145 exchanges in its incum-
bent service territory. AT&T Ohio's application was filed pursuant
to 9ect4ons 4927.03 and 4927.04, Revised Code.

(2) Rule 4901:1-4-10(C), O.A.C., sets forth 4 competitive tests. In order
to qualify for pricing flexibility for BLE9 and other Tier 1 services in
a particular exchange, the applicant has the burden to demonstrate
that it meets at least one of the competitive market tests set forth in
the rule.

(3) For 26 of the identified exchanges, AT&T Ohio relies on the com-
petitive test set forth in Rule 4901:1-4-10(C)(3), O.A.C. For 119 of
the identified exchanges , AT&T Ohio relies on the competitive test
set forth in Rule 4901:1-4-10(C)(4), O.A.C.

(4) Consumer Groups' Opposition to AT&T Ohio's application was
filed on October 16, 2006.

(5) AT&T Ohio's Memorandum Contra Consumer Groups' Opposition
was filed by AT&T Ohio on October 26, 2006.

(6) Consumer Groups fIled a reply to AT&T Ohio's Memorandum
Contra on October 31, 2006.

(7)

(8)

AT&T Ohio's application comp3ies with the filing requirements of
Rule 4901:1-4-09, O.A.C.

Consistent with the criteria set forth in Rule 4901:1-4-10(C)(4),
O.A.C., AT&T Ohio satisfies the applicable test and is granted al
ternative regulation of basic local exchange and other Tier 1 ser-
vices pursuant to Chapter 4901:1-4, O.A.C., for those exchanges
identified in Attachment A of this opinion and order.

(9) Consistent with the criteria set forth in Rnle 4901:1-4-10(C)(3),
O.A.C., AT&T Ohio satisfies the applicable test and is granted al-
ternative regulation of basic local exchange and other Tier 1 ser-
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vices pursuant to Chapter 4901:1-4, O.A.C., for those exchanges
identified in Attachment B of this opinion and order.

It is, therefore,

ORDERED, That AT&T Ohio's application for alternative regulation of BLES and
other Tier 1 services Is granted in part and denied in part, as discussed above. It is, hirther,

ORDERED, That for those exchanges identified in Attachments A and B of this opin-
ion and order, AT&T Ohio is granted Tier 2 pricing flexibility for all Tier I noncore services
and BLES and basic caller ID will be subject to the pricing flexibility provided for pursuant
to Rule 4901:1-4-11, O.A.C. It is, further,

ORDERED, That, consistent with Rule 4901:1-4-11, O.A.C., AT&T Ohio shall provide
customer notice to affected customers a nunnnum of thirty days prior to any increase in
rates. It is, further,

ORDERED, That the tariff amendments filed on September 8, 2006, are approved
relative to the exchanges for which BLES alternative regulation is granted. It is, further,

ORDERED, That, for those exchanges for which AT&T Ohio's application is granted,
AT&T Ohio is ordered to file, within ten calendar days of this opinion and order, the ap-
propriate final tariff amendments. The tariff amendments are to be filed in this case, as well
as AT&T Ohio's TTtF docket. The effective date of the tariff sheets shall be a date no sooner
than the date that the final tariff pages are filed with the Commission. It is, further,

ORDERED, That Consumer Groups' request for a hearing is denied. It is, further,

ORDERED, That, to the extent not addressed in this opinion and order, aIl other ar-
gusnents raised are denied. It is, further,

ORDERED, That our approval of AT&T Ohio's application, to the extent set forth in
this opinion and order, does not constitute state action for the purpose of antitrust laws. It
is not our intent to insulate the company from the provisions of any state or federal law
which prohibit the restraint of trade. It is, further,

ORDERED, That, except as specific.aily provided for in this opinion and order, noth-
ing shall be binding upon the Coxnmission in any subsequent investigation or proceeding
involving the justness or reasonableness of any rate, charge, rule, or regulation. It is, fur-
ther,
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ORDERED, T'hat the docketing division maintain for 18 months from the date of this
entry, all documents that were filed under seal in conjunction with AT&T Ohio's Memo-
randum Contra of October 26, 2006. It is, further,

ORDERED, That a copy of this opinion and order be served upon all parties and in-
terested persons of record.

THE PUBLIC UTILITIES COMMISSION OF OHIO

Alan R. Schriber, C.haiiman

JSA;geb

Ronda Ha

Entered in the Journal

DEC 2.0 20 `

Rene6 J. Jenkins
Secretary
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Attachment A

AT&T Ohio
Case No. 06-1013-T7-BL,S

Test 4 Results

%
Access # of Unaflt. Names of

Test Lines F.B. Alt. Unaffiliated F.B. Test #4
Excbange Name Used Lost Providers alt. providers Result

M1

2

Akron

Alliance

ACN Com. Svc.
First Com.
MCI/WorldCom
Revolution Com.
Sage Telecom.
Talk America
Alltel Wireless
Sprint /Nextel

23.89% 9 Verizon Wireless Approved

ACN Com. Svc.
First Com.
MCIJWorldCom
Sage Telecom.
Talk America
Alltel Wireless
Sprint /Nextel

4 22.44% 8 Verizon Wireless Approved

3 Alton

4 1Atwater

ACN Com. Svc.
First Com.
MCUWorldCom
Sage Telecom
Talk America
Sprint 1Nextel

4 29.04% 7 Verizon Wireless Approved

ACN Com. Svc.
First Com.
MCUWorldCom
Sage telecom
Talk America

4 32.73% 6 VerizonWireless Approved

Page 1 of 24
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Attachment A

a

7

8

9

ACN Com. Svc.
CBET
MCI/WorldCom
Sage Telecom.
Cin. Bell Wireless
Sprint/Nextel

Beavercreek 4 26.38% 7 Verizon Wireless Approved

ACN Connn.
Comeast Phone
First Comm.
New Access
Sage Telecom,
Talk Ameriea.

Bellaire 4 17.89% 7 Alltel Wireless Approved

ACN Comm.
CBET
First Comm.
MCl/WorldCom
Sage Telecom.
Cinc. Bell Wireless
Sprint/13extel

Bellbrook 4 27.50% 8 Verizon Wireless A roved

ACN Comm.
First Comm.
MCUWorldCom
New Access
Sage Telecom.
Talk America
Alltel Wireless

Belpre 4 17.97% 8 Sprint/Nextel Approved

ACN Comm.
First Comm.
Sage telecom.
MCl/WorldCom
Talk America
Tyinsic Comm.
Alltel Wireless
Sprint /Nextel

Berea 4 21.65"/0 9 Verizon Wireless Approved
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10

11

12

13

14

ACN Comm.
Buckeye Tele.
First Comm.
Sage Telecom
MCI/WorldCom

Bloomin 'lle 4 27.11% 6 Sprint/Nextel Approved

ACN Comm.
First Comm.
Sage telecom.
New Access Com.
MCI/V1WoridCom
Talk America
Alltel Wireless

Burton 4 18.32"/a 8 Verizon Wireless Approved

ACN Comm.
Sage telecom.
MCI/WorldCom
Talk America
Alitel Wireless
Sprint/Nextel

Canal Fulton 4 25.55°io 7 Verizon Wireless Approved

ACN Comm.
First Comm.
New Access
Sage telecom.
MCUWorldCam
Talk America
Alltel Wireless

Canfield 4 2i.55"/0 8 S riat/Nextel Approved

ACN Comm.
First Comm.
Sage Telecom.
MCl/WorldCom
Talk America
Alltel Wireless
Sprint /Nextel

Canton 4 23.55^/0 8 Verizon Wireless Approved
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15

16

17

18

19

ACN Comm.
First Comm.
Sage Telecom.
MCI/WorldCom
Talk America
Trinsic Comm.

Carroll 4 15.6v^/o 7 S rint /Nextel Approved

ACN Comm.
Buckeye Tele.
First Comm.
Sage Telecom.
MCI/WorldCom
Talk America

Castalia 4 27.35% 7 Verizon Wireless Approved

ACN Comm.
First Comm.
New Access
Sage Telecom.
MCI/WorldCom
Talk America

Cedarville 4 18.61% 7 Verizon Wireless Approved

ACN Comm.
CBET
First Comm.
Sage Telecom.
MC7/WorldCom
Cin. Bell Wireless
SprintJNextel

Centerville 4 23.46^/0 8 Verizon Wireless Approved

ACN Comm.
First Comm.
New Access
Sage Telecom.
MCI/WorldCom
Talk America

Cheshire 4 18.81% 7 Trinsic Comm. Approved
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20

21

22

23

24

ACN Cornm.
First Comm.
MCUWorldCom
Sage Telecom.
Talk America
Alltel Wireless
Sprint lNextel

Chesterland 4 18,200 8 Veriaon Wireless A oved

ACN Comm.
First Comm.
MCI/WorldCom
Sage Telecom.

Talk America
Trinsic Comm.
Ailtet Wireless
Sprint INextel

Cleveland 4 18.33^/a 9 Verizon Wireless A oved

ACN Comm.
First Comm.
Sage Telecom.
MCl/WorldCom
Talk America
Trinsic Comm.

Columbus 4 34.01% 7 Sprint/Nextel Approved

ACN Comm.
First Cornm.
MCl/WorldCom
Sage Telecom.
Talk America
Alltel Wireless
Sprint /Nextel

Coshocton 4 16.21% 8 Verizon Wireless Approved

ACN Comm.
First Comm.
MCI/WorldCom
New Access
Sage Telecom.
Talk America

Dalton 4 30.08% 7 Trinsic Comm. Approved
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25

26

28

29

ACN Comm.
CBET
First Comm.
MCUWor]dCom
Sage Telecom.
Cin. Bell Wireless
Sprint /Nextel

Dayton 4 29.260/o 8 Verizon Wireless Approved

ACN Comm.
First Convn.
MCUWorldCom
New Access
Sage Telecom.
Talk America

Donnelsville 4 24.62% 7 Trinsic Comm. Approved

ACN Comm.
First Comm.
MCIIWorldCom
Sage Telecom.
Talk America
Trinsic Comm.
Sprint 1Nextel

Dublin 4 29.66°/a 8 Verizon Wireless A roved

ACN Comm.
Comcast
First Comm.
MCUWorldCom
Sage Telecom.
Talk America
Alltel Wireless

Bast Palestine 4 17.02% 8 Sprint /Nextel Approved

ACN Comm.
First comm.
MCI/WorldCom
Sage Telecom.
Talk America
Trinsic Comm.
Alltel Wireless

Bnon 4 25.57% 8 Sprint /Nextel Approved
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31

32

33

34

ACN Comm.
CBET

First Comm.
MCI/WorldCom
Sage Telecom.
Cinc. Bell Wireless
Sprint /Nextel

Fairbom 4 34.69% 8 Verizon Wirelesa Approved

ACN Comm.
First Comm.
Sage Telecom.
Talk America
Alltel Wireless
Sprint lNextel

Findla 4 31.4096 7 Verizon Wireless A roved

ACN Comm.
First comm.
MCUWorldCom
New Access
Sage Telecom.
Talk America
Trinsic Comm.

Fletcher-Lena 4 18.37% 8 Verizon Wireless Approved

ACN Comm.
First Comm.
MCI/WorldCom
New Access
Sage Telecom.
Talk America
Alltsl Wireless

Fostoria 4 31A3"/a 8 Verizon Wireless Approved

ACN Comm.
CBET
First comm.
MCI/WorldCom
Sage Telecom.
Trinsic Comm.
Sprint/Nextel

Franklin 4 0 33.46"/0 8 Verizon Wireless Approved
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35

36

37

38

39

ACN Comm.
First Cornm.
MCUWorldCom
Sage Telecom.
Talk America
Alltel Wireless
Sprint /Nextel

Fremont 4 4 23.63% 8 Verizon Wireless Approved

ACN Comm.
First Comm.
Insight
MCIIWorldCom
Sage Telecom.
Talk America
SprintlNextel

Gahanna 4 27.77"/a 8 Verizon Wireless Approved

ACN Comm.
First Comm.
MCT/WorldCom
New Access
Sage Telecom.
Alitel Wireless

Gates Mills 4 21.66% 7 Verizon Wireless Approved

ACN Comm.
First Comm.
MCI/WorldCom
Sage Teleoom.
Talk America
Trinsic Comm.
Alltel Wireless

Girard 4 24.08"/o 8 Sprint/Nextel Approved

ACN Comm.
First Comm.
MCI/WorldCom
Sage Telecom.
Talk America
Alltel Wireless
Sprint /Nextel

Greensber 4 24,19% 8 Verizon Wireless Approved
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40

41

42

43

ACN Comm.
First Comm.
MCUWorldCom
Sage Telecom.
Talk America
Trinsic Comm.
Sprint/Nextel

Grove City 4 22.43% 8 Verizon Wireless Apgroved

ACN Comm.
First Comm.
MCI/UVorldCom
Sage Telecom.
Talk America
Sprint/Nextel

Hartville 4 19.68% 7 Verizon Wireless Approved

ACN Comm.
First Comm.
MCUWoridCom
Sage Telecom.
Talk America
Trinsic Comm.
SprintlNextel

Hilliard 4 26.43% 8 Verizon Wireless Approved

ACN Comm.
First Comm.
MCI/WorldCom
Sage Telecom.
Talk America
Trinsic Comm.
Sprint/Nextel

Hillsboro 4 21.35% 8 Verizon Wireless Approved

ACN Comm.
Bukeye Telesys.
First Comm.
MCUWorldCom
Sage Telecom.
Talk America
Alltel Wireless
Sprint/Nextel

Holland 4 21.60% 9 Verizon Wireless Approved
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45

46

47

48

49

ACN Comm.
First Comm.
MCUWorldCom
Sage Telecom.
Talk America
Trinsic Comm.
Alltel Wireless

Hubbard 4 21.920/o 8 Sprint/Nextel Approved

ACN Comm.
First Comm.
MCUWorldCom
Sage Telecom.
Talk America
Trinsic Comm.
Alltel Wireless

Ironton 4 15.42% 8 S'nt/Nextel Approved

ACN Comm.
First Comm.
MCUWorldCom
New Access
Sage Telecom.
Talk America
Sprint/Nextel

Jamestown 4 23.81% 8 Verizon Wireless Approved

A.CN Comm.
First Comm.
MCUWorldCom
New bl.coess
Sage Telecom.

Jeffersonville 4 18.76% 6 Talk America Approved

ACN Comm.
First Comm.
MCI/Vt'orldCom
Sage Telecom.
Talk America
Alltel Wireless
SprintlNextel

Kent 4 29.04% 8 Verizon Wireless Approved
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50

51

52

53

54

ACN Comm.
First Comm.
MCi/WorldCom
Sage Telecom.
Talk America
Alltel Wireless
Sprint/Nextel

Kirtland 4 18.51% 8 Verizon Wireless Approved

ACN Comm.
First Comm.
MCI/WorldCom
Sage Telecom.
Talk America
Trinsic Comm.
Sprint/Nextel

Lancaster 4 26.56% 8 Verizon Wireless Approved

ACN Comm.
First Comm.
MCT/WorldCom
Sage Telecom.

Lindsey 4 17.61% 5 Talk America Approved

ACN Comm.
First Comm,
MCIlWorldCom
Sage Telecom.
Talk America
Trinsic Comm.
Alltel Wireless

Lisbon 4 18.34% 8 Sprint/Nextel A roved

ACN Comm.
First Comm.
MCIlWorldCom
New Access
Sage Telecom.
Talk America
Sprint/Nextel

T,ockboutxte 4 22.19% 8 Verizon Wireless Approved
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55

56

57

58

59

ACN Comm.
First Comm.
MCI/WorldCom
Sage Telecom.
Talk America
Trinsic Comm.
Sprint/Nextel

London 4 22.04% 8 Verizon Wireless Approved

ACN Comm.
First Comm.
MCI/WorldCom
Sage Telecom.
Talk America
Trinsic Comm.
Sprint/Nextel

Louisville 4 16.23% 8 Verizon Wireless A roved

ACN Comm.
First Connn.
MCI/WorldCom
Sage Telecom.
Talk America
Alitel Wireless

Lowellville 4 16.12% 7 Sprint/Nextel Approved

ACN Comm.
First Comm.
MCI/WorldCom
Sage Teleoom.
Talk America
Trinsic comm.

Magnolia-WayLi 4 18.81% 7 Sprint/Nextel Approved

ACN Comm.
First Comm.
MCI/WorldCom
Sage Telecom.
Talk America
Trinsic Comm.

Manchester-Summit 4 22,8B% 7 Verizon Wireless A roved
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66

61

62

63

64

ACN Comm.
First Comm.
MCI/WorldCom
Sage Telecom.
Talk America
Trinsie comm.
Alltel Wireless

Marietta 4 15.41% 8 S rint/Nextel A roved

ACN Comm.
First Conun.
MCIlWorldCom
Sage Telecom.
Talk America
Trinsic comm.

Marlboro 4 24.87^/ 7 Verizon Wireless Approved

ACN Comm.
Comcast Phone
First Comm.
MCUWorldCom
New Access
Sage Telecom.
Talk America

Martins Ferry 4 19.94^/a 8 Alitel Wireless Approved

ACN Comm.
First Comm.
MCI/WorldCom
Sage Telecom.
Talk America
Alitel Wireless
Sprint/Nextel

Massillon 4 19.39% 8 Verizon Wireless Approved

ACN Coram,
Buckeye Teles.
First Conun,
MCUWorldCom
Sage Telecom.
Talk America
Alltel Wireless
Sprint/Nextel

Maumee 4 28.00% 9 Verizon Wireless Approved
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65

66

87

68

69

ACN Comm.
First Comm.
MCl/WorldCom
Sage Telecom.
Talk America
Cinc. Bell Wireless
SprintlNextei

Medwa 4 23.98% 8 Verizon Wireless A oved

ACN Comm.
First Comm.
MCUWorldCom
Sage Telecom.
Talk America
Alltel Wireless
Sprint/Nextel

Mentor 4 is.87^/0 8 Verizon Wireless A oved

ACN Comm.
CBET
First Comm.
MCl/WorldCom
Sage Telecom.
Cin. Bell Wireless
SprintJNextel

Miamisburg-W. Carrollton 4 30.20"/0 8 Verizon Wireless Approved

ACN Comm.
CBET
First Comm.
MCUWorldCorn
Sage Telecom.

Cin. Bell Wireless
Sprint/Nextel

Middletown 4 39.10% 8 Verizon Wireless Ap oved

First Comm.
Budget Phone
MCUWorldCom
Sage Telecom
Talk America

Milled eville 4 16.01% 6 Revolution Com. Approved
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70

71

72

73

74

ACN Comm.
Comcast
First Comm.
MCUWorldCom
New Access
Sage Telecom.

Mingo Junction 4 28.37% 7 Talk America Approved

ACN Comm.
First Comrn.
MCIlWorldCom
Sage Telecom.
Talk America
Trinsic Comm.
Alltel Wireless

Mo adore 4 20.54% 8 Verizon Wireless Approved

ACN Comm.
CBET
First Comm.
MCT/WorldCom
New Access
Sage Telecom.

Monroe 4 29.17% 7 Verizon Wireiess Approved

ACN Comm.
Firut Comm.
MCI/WorldCom
Revolution Comm.
Sage Telecom.
Talk America
Alltel Wireless
Sprint/Nextel

Montrose 4 15.86% 9 Verizon Wireless Approved

ACN Comm.
First Comm.
MCI/WorldCom
New Access
Sage Telecom.

Navarre 4 20.97% 6 Talk America A oved
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75

76

77

78

79

80

ACN Comm.
First Comm.
MCI/WorldCom
New Access
Sage Telecom.

Nelsonville 4 19.12% 6 Talk America Approved

ACN Comm.
First Comm.
MCI/WorldCom
New Access
Sage Telecom.
Talk America
Sprint/Nextel

New Carlisle 4 24.31% 8 Verizon Wireless Approved

ACN Comm.
First Comm.
MCUWorldCom
New Access
Sage Telecom.
Talk America

New Lexin on 4 20.45% 7 Sprint/Nextel Approved

ACN Comm.
Comcast Phone
First Comm.
MCIIWorldCom
Sage Telecom.

New Waterford 4 21.76% 6 Talk America Approved

ACN Comm.
First Comm.
MCUWorldCom
Sage Telecom.
Talk America
Alltel Wireless
Sprint/Nextel

Niles 4 28.05% 8 Verizon Wireless Approved

ACN Comm.
First Comrn.
MCUWorldCom
New Access
Sage Telecom.

North Canton 4 23.85% 6 Talk America Approved
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81

82

83.

84

85

ACN Comm.
First Comm.
MCUWorldCom
New Access
Sage Telecom.
Talk America

North Hampton 4 24:01 /0 7 Sprint/Nextel A roved

ACN Comm.
.Comcast Phone
First Comm.
MCT/WorldCom
Sage Teleoom.
Talk America
Alltel Wireless

North Lima 4 15.88% 8 Sprint/Nextel A proved

ACN Comm.
First Comm.
MCbW orldCom
Sage Telecom
Talk America
Alltel Wireless
Sprint/Nextel

North Royalton 4 16.59% 8 Verizon Wireless Approved
ACN Comm.
Buckeye Teles.
First Cornm.
MCUWorldCom
Sage Telecom.
Talk America
Alltel Wireless
Sprint/Nextel

p bm 4 20,79% 9 Verizon Wireless Approved

ACN Comm.
First Comm.
MCUWorldCom
Sage Telecom.
Talk America
Cinc. Bell Wireless
SprintlNextel

Pi ua 4 32.79% 8 Verizon Wireless Approved
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86

87

88

89

90

ACN Comm.
First Comm.
MCI/WorldCom
Sage Telecom.
Talk America
Sprint/Nextel

Ravenna 4 26.00% 7 Verizon Wireless A roved

ACN Comm.
First Comm.
Insight
MCUWorldCom
Sage Telecom.
Talk America
SprintlNextel.

Re Idsbur 4 24.78% 8 Verizon Wireless A roved

First Comm.
MCUWorldCom
New Access
Sage Teleoom.
Talk America

Ripley 4 22.21% 6 Trinsia Comm. Approved

ACN Convn.
Comeast Phone
First Comm
MCbWorldCom
Sage Telecom.

Rogers 4 16.06'/u 6 Talk America A roved

ACN Conun.
First Comm.
MCI/WorldCom
Sage Telecom.
Talk America
Alitel Wireless
Sprint/Nextel

Rootstown 4 23.67^/o 8 Verizon Wireless Approved
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91

92

93

94

95

96

ACN Comm.
First Comm.
MCI/WorldCom
Sage Telecom.
Talk America
Trinsic Comm.
Ailtel Wireless

Salem 4 17.74% 8 S rint/Nextel roved

ACN Comm.
Buceye teles.
First Comm.
Sage Telecom.
Talk America
Alltel Wireless
Sprint/Nextel

Sandusky 4 28.78% 8 Verizon Wireless Approved

ACN Comm.
First Comm.
MCI/WorldCom
New Access
Sage Telecom.

Sebring 4 15.25% 6 Talk America A roved

ACN Comrn.
First Comm.
MCIlWoridCom
Sage Telecom.
Talk America
Trinsic Comm.

Sharon 4 22.73% 7 Verizon Wireless Approved

ACN Comm.
First Conun.
MCI1WorldCom
Sage Teleoom.
Talk America
Trinsic Comm.

South Charleston 4 24.22% 7 Sprint/Nextel Approved

First Comm.
MCUWorldCom
Sage Telecom.
Talk America
Trinsic Comm.

South Vienna 4 22.56% 6 Verizon Wireless Approved
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97

98

99

10

10

ACN Comm.
CEET
First Comm.
MCI/WorldCom
Sage Telecom.
Cinc. Bell Wireless

S rin Valle 4 20.17% 7 Verizon Wireless Apgroved

ACN Comm.
C13ET
First Comm.
MCI/WorldCom
Sage Telecom.
Cinc. Bell Wireless
Sprint/Nextel

S rin field 4 27.66% 8 Verizon Wireless Approved

ACN Comm.
Comeast
First Comm.
MCIlWorldCom
Sage Telecom.
Talk America
Alltel Wireless

Steubenville 4 24.60% 8 S rint/Nextel Approved

ACN Comm.
First Comm.
MC7/WorldCom
Sage Telecom.
Talk America
Alltel Wireless
SprintJNextel

Stroville 4 18.83% 8 Verizon Wireless Approved

ACN Comm.
First Comm.
MCI/WorldCom
Sage Telecom.
Talk America
Trinsic Comm.
Alltel Wireless
Sprint/Nextel

Terrace 4 15.09"/0 9 Verizon Wireless Approved
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102

103

104

105

106

ACN Comm.
First Comm.
MCl/WorldCom
New Access
Sage Telecom.
Talk America

Thomville 4 17.32% 7 Verizon Wireless Approved

ACN Comm.
First Comm.
MCUWorldCom
Sage Telecom.
Talk America
Alltel Wireless
Sprint/Nextel

Tiffin 4 25.660/9 6 Verizon Wireless A ved

ACN Comm.
Buckeye Teles
First Comm.
MCI/WorldCam
Sage Telecom.
Talk America
Allte1 Wireless
SprintJNextel

Toledo 4 24.50"/ 9 Verizon Wireless Approved

ACN Comm.
First Comm.
MCl/WorldCom
Sage Telecom.
Talk America
Trinsic Comm.

Toronto 4 16.27% 7 Sprint/Nextel Appmved

ACN Comm.
CBET
First Comm.
MCl/WorldCom
Sage Telecom.
Cinc. Bell Wireless
Sprint/Nextel

Trenton 4 30.56% 8 Verizon Wireless A oved
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107

108

109

110

111

ACN Comm.
First Comm.
MCUWorldCom
Sage Telecorn.
Talk America
Trinsic Comm.
Alltel Wireless
Sprint/Nextel

Trinity 4 19.44^/o 9 Verizon Wireless Approved
ACN Comm.
First Comm.
MCI/WorldCom
Sage Telecom.
Talk America
Alltel Wireless
Sprint/Nextel

Uniontown 4 21.02% 8 Verizon Wireless Approved

ACN Comm.
First Comm.
MCI/WorldCom
Sage Telecom
Talk Ameriea
Alltel Wireless
Sprint/Nextel

Upper Sandusky 4 16.49% 8 Verizon Wireless A roved

ACN Comm.
C13ET
First Comm.
MCUWorldCom
Sage Telecom.
Cinc. Bell Wireless
Sprint/Nextel

Vandalia 4 33.60% 8 Verizon Wireless Approved

ACN Comm.
First Comm.
MCl/WorldCom
Sage Telecom.
Talk America
Trinsic Comm.
Sprint/Nextel

West Jefferson 4 16.11% 8 Verizon Wireless A proved
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112

113

114

115

116

ACN Comm.
Comcast Phone
First Comm.
MCI1WorldCom
Sage Telecom.
Talk America.
Sprint/Nextel

Westerville 4 27.57% 8 Verizon Wireless Approved

ACN Comm.
First Comm.
MCI/WorldCom
Sage Telecom.
Talk America.
Trinsic Comm.
Alltel Wireless
Sprint /Nextel

Wickliffe 4 15.71% 9 Verizon Wireless Approved

ACN Comm.
First Conun.
Insight
MCl/WorldCom
Sage Telecom.
Talk America
Sprint lNextel

Worthington 4 31.09% 8 Verizon Wireless Approved

ACN Comm.
CBET
First Comm.
MCI/WorldCom
Sage Telecom.
Cina. Bell Wireless
Sprint /Ncxtel

Xenia 4 25.52% 8 Verizon Wireless A roved

ACN Comm.
CBET
First Comm.
MCT/WorldCom
Sage Telecom.
Cinc. Bell Wireless
Sprint /Nextel

Yellow S rin s-Clitton 4 21.03% 8 Verizon Wireless Approved
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117

118

Youngstown

Zanesville

ACN Comm.
First Comm.
MCJlWorldCom
Sage Telecom.
Talk America
Alltel Wireless
Sprint /Nextel

4 25.14% a Verizon Wireless Approved

ACN Comm.
First Comm.
MCIlWorldCom
Sage Telecom.
Talk America
Sprint /Nextel

4 24.59/0 7 Verizon Wireless Approved

Page 24 of 24

()O(),JwC



Attachment B

AT&T Ohio
Case No. 06-1013-TP-BLS

Test 3 Results

Exchange Name

% # of

CLEC Unatlt. Name(s) of # of alt.

Test Market F.B. Unaitilfated provid- Namesotalt Test #3

Used Share CLECs F.B. CLECs ers providers _ Result

ACN Comm.
First Com.
New Access

MCI/WorldCom Talk America

Beallsville 3 16.86% 2 Sage Telecom 5 PNG telecom. Approved

ACN Comm.
Comcast
First C.bmAi.

New Access

MCI/WorldCom Talk America

Bethesda 3 20.07% 2 Sage Telecom 6 Trinsic Comm. Approved

ACN Comm.
First Conun.
Talk America

MCl/WorldCom Revolution Com.

Conesville 3 15.49% 2 Sage Telecom 5 Verizon Wireless Approved

Budget Phone
First Comm.
New Access

MCUWorldCom Talk America

Danville-Hi land 3 17.02% 2 Sage Telecom 5 Trinsic Comm. A oved

First Conun.
New Access
Talk America
Trinsic Comm.

MCUWorldCom Sprint/Nextel

Glenford 3 17.77% 2 Sage Telecom. 6 Verizon Wireless Approved

3

4
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ACN Comm.
First Comm.
New Access

MCl/WorldCom Talk America

Gra ville 3 17.09% 2 Sage Telecom. 5 Trinsic Comm. Approved

ACN Comm.
First Comm.
New Access

MCUWorldCom TalkAmerica

Guyan 3 17.29% 2 Sa e Telecom. 5 Trinsic Comm. Approved

Alltel Wireless
Comoast
First Comm.

MCUWorldCom Talk America
Leetonia 3 27,24% 2 Sage Telecom. 5 Trinsic Comm. Approved

ACN Comm.
First Comm.
New Access

MC7/WorldCom Talk America

Marshall 3 17.67% 2 Sage Telecom. 5 Trinsic Comm. A roved

ACN Comm.
First Comm.
New Access

MCf/ WorldCom Talk America
Newcomerstown 3 16.50% 2 Sage Telecom. 5 Trinsic Comm. Approved

ACN Comm.
First Connn.
Revolution Comm.

MCI/WorldCom Talk America

Rainsboro 3 16.79% 2 Sage Telecom. 5 Trinsic Comm. A roved

ACN Comm.
First Comm.
New Access

MCI/WorldCam Talk America

Rio Grande 3 15.96% 2 Sage Teleoom. 5 Trinsic Comm. Approved

6

7

8

10

11

12
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ACN Ccmm.
First Comm.
New Aecess

MCUWorldCom Talk America

Shawnee 3 18 37% 2 Sage Telecom. 5 Trinsic Comm. Approved

ACN Comm.
First Comm.
New Access
Talk America

MCllWorldCom Trinsic Comm.

Somerset 3 16.05% 2 Sage Telecom. 6 Sprint/Nextel Approved

ACN Comm.
First Comm.
New Access

MCI/WorldCom Talk America

Vinton 3 17.95% 2 Sage Telecom. 5 Trinsic Comm. Approved

First Comm.
Now Acoess
PNG Telecom

MCUWorldCom Talk America

Walnut 3 1839% 2 Sage Telecom. 5 Trinsic Comm. Approved

ACN Comm.
Comcast Phone
First Comm.

MCI/WorldCom Talk America

Wellsville 3 23.49% 2 Sage Telecom. S Trinsic Comm. Approved

First Comm.
New Access
Revolution Comm
Talk America

MCI/WorldCom Trinsic Comm.

Winchester 3 , 17.84% 2 Sage Telecom. 6 Verizon Wireless Approved

13

14

15

18

17

1
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lltlaohment C

AT&T Ohio
Case No. 06-1013-TP-BLS

Test 4 Results

# of
0,4 Unaflt. Names of

Access F.B. Att. Unaffigated
Test Lines provide F.B. alt. Test #4

Exchange Name Used Lost rs providers Result

1 Barnesville 4 (note 1) Denied

Test 3 Resulta

% # of

CLEC Uoaftt. Nome(s) of # of alt
Test Market F.B. Unef8liated provid- Names of alt. Test #3

ExchangeName Used Share CLECs F.B.CLECs ers providers Result

Belfast 3 7.29% 2
MCVWor]dCom
Sage Telecom 4

First Com.
New Access
TalkAmerica
Trinsic Comm. enied

2 Canal Winchester 3 (note 1)_ _ (note 1) Denied

3 Ciroveport 3 (note 1) (note 1) Denied

Lewisvi4le 3 7.16% 2
MCi/WorldCom
Sage Telecom. 4

ACN Comm.
First comm.
Talk America
PNG Teleoom enied

5 Mutray City 3 17.D1o/u 2
MCVWorldCom
Sage Telecom. 3

First Comm.
Revolution Corn.
Talk America Denied

New Albany 3
ess than

15"/0 2
CY/WorldCom

Sage Teleeom, 6

ACN Comm.

First comm.
New Access
Talk America
Trinsic Comm.

Verizon Wireless enied

Salineville 3 9.12% 2
MC7/FVorldCom
Sap Telecom^ 4

ACN Conun.
First Comm.
Talk America
Trinsic Comm. enied

s Somerton 3 (note 1) (note 1) Denied

nota 1: See Comrniasion discussion on exchange pairs served by a single awitch.
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BEFORE

THE PUBI..IC LJTf[.iTIES COIvIIvtISSION OF OH[O

In the Matter of the Application of The Ohio
Bell Telephone Company dba AT&T Ohio
for Approval of an Alternative Fonn of
Regulation of Basic Local Exchange Service
and Other Tier 1 Services Pursuant to
Chapter 4901:1-4, Ohio Administrative
Code.

Case No. 07-259-TP-BLS

OPINION AND ORDER

The Commi.ssion, coming now to consider the submitted application and other
evidence and arguments presented in this proceeding, hereby issues its opinion and order.

I. BACKGROUND

On August 5, 2005, Govemor Bob Taft signed into law House Bill 218 (H.B. 218).
This bill, which took effect November 4, 2005, amends various provisions of the Ohio
Revised Code for the purpose of revising state telecommunications policy, including
Sections 4905.04, 4927.02, 4927,03, and 4927.04, Revised Code. Among other things,
Section 4927.03(A)(1), Revised Code, now authorize:v the Commission to allow alternative
regulation of basic locai exchange service (BLES) offered by incumbent local exchange
companies (ILECs) in those telephone exchanges where the Commission deternvnes that
alternative regalation is in the public interest. To qualify for alternative regulation, the
ILEC must be subject to competition or customers must have reasonably available
alternatives. In addition, the Conunission must establish that there are no barriers to
market entry. The Commission was authorized by Section 4927.03(D), Revised Code, to
adopt rules to carry out the statutory intent.

On March 7, 2006, the Convnission, pursuant to Case No, 05-1305-TP-ORD (05-
1305-TP-ORD), In the Matter of the Implementation of H.B. 218 Concerning Alternative
Regulation of Basic Local Exchange Seroice of Incumbent Local Exchange Telephone Companies,
established rules for the alteraative regulation of basic local exchange service. These rules
were subjected to the legislative rule review process and became effective on August 7,
2006. Consistent with these rules, ILECs with an approved elective altemative regulation
plan can apply for pricing flexibility of BLES and other Tier 1 services. Applications for
altemative regulation of BLES and basic Caller ID will be approved provided the
applicant satisfies one of the competitive market tests identified in Rule 4901-1-4-10, Ohio
Administrative Code (O.A.C.), in a given exchange. Pursuant to Rule 4901:1-4-09(G),
O.A.C., an ILEC's application for BLES alternative regulation will become effective on the
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one hundred and twenty-first day after the filing of the application unless the application
is suspended by the Commission.

Rule 4901:1-4-01(C), O.A.C., defines BLES as:

end user access to and usage of telephone company-provided
services that enable a customer, over the primary line serving
the customer's premises, to originate or receive voice
communications within a local service area, and that consist of
the following:

(1) Local dial tone service.
(2) Touch tone dialing service
(3) Access to and usage of 9-1-1 services, where such

servioes are available.
(4) Access to operator services and directory

assistance.
(5) Provision of a telephone directory and listing in

that directory.
(6) Per call, caller identification blocking services.
(7) Access to telecommunications relay service.
(8) Access to toll presubscription, interexchange or toll

providers or both, and networks of other telephone
companies.

BLES also means carrier access to and usage of telephone
company-provided facilities that enable end user customers
origination or receiving voice grade, data or image
communications, over a local exchange telephone company
network operated within a local servfce area, to access
interexchange or other networks.

Essentially, the Commission may allow alternative regulatfon of BLES if it finds
that the ILEC is subject to competition with respect to BLES in a particular exchange or
customers in a particular exchange have reasonably available alternatives. To do so, the
Connunission must determine whether the applicant passes at least one of the market tests
that appear in Rule 4901:1-4-10(C), O.A.C. Rule 4901:14-10 (C), O.A.C., states that "[iJf the
applicant can demonstrate that at least one of the following competitive market tests is
satisfied in a telephone exchange area, the applicant will be deemed to have met the
statutory criteria found in division (A) of section 4927.03 of the Revised Code for BLES
and other tier one services in that telephone exchange area. These competitive market
tests do not preclude an ILEC from proposing to demonstrate the statutory criteria are

JUC3311
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satisfied through an alternative competitive market test." The four market tests are as
follows:

(1)

(2)

An applicant must demonstrate in each requested telephone
exchange area that at least twenty-five per cent of total residential
access lines are provided by unaffiliated [competitive local
exchange carriers] CLECs, and at least twenty per cent of total
company access lines have been lost since 1996 as reflected in the
applicant's annual report filed with the Commission for 1996.

An applicant must demonstrate in each requested telephone
exchange area that at least twenty per cent of total residential access
lines are provided by unaffiliated CLECs, and the presence of at
least two unaffiliated facilities-based CLECs providing BLES to
residential customers.

(3) An applicant must demonstrate in each requested telephone
exchange area that at least fifteen per cent of total residential access
lines are provided by unaffiliated CLECs, the presence of at least
two unaffiliated facilities-based CLECs providing BLES to
residential customers, and the presence of at least five alternative
providers serving the residential market.

(4) An applicant must demonstrate that in each requested telephone
exchange area that at least fifteen per cent of total residential access
lines have been lost since 2002 as reflected in the applicant's annual
report filed with the Commission in 2003, reflecting data for 2002;
and the presence of at least five unaffiliated facilities-based
altemative providers serving the residential market.

AT&T seeks altemative regulation in 11 exchanges. For the following six
exchanges, AT&T contends that it meets the criteria set forth in Test 3 (Rule 4901:1-4-
10(C)(3), O.A.C.): Belfast, Canal Winchester, Groveport, Lewisville, New Albany, and
Salineville. For the remaining five exchanges-Barnesville, Dresden, East Liverpool,
Harrisburg, and St_ Clairsville-AT&T asserts that it meets the criteria set forth in
competitive market Test 4 (Rule 4901:1-4-10(C)(4), O.A.C.)

II. HISTORY OF THE PROCEEDINSS

On March 9, 2007, The Ohio Bell Telephone Company dba AT&T Ohio (AT&T)
filed an application for approval of an alternative form of regulation of BLES and other
Tier 1 services in the foIlowing 11 exchanges: Barnesville, Belfast, Canal Winchester,
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Dresden, East Liverpool, Groveport, Harrisburg, Lewisville, New Albany, Salineville, and
St. Clairsville. AT&T filed its application under the provisions of Chapter 4901:1-4, O.A.C.

On March 19, 2007, the Office of the Ohio Consurness' Counsel (OCC) timely Ciled a
motion to intervene. By entry issued April 11, 2007, the attorney examiner granted OCC's
motion to intervene.

Rule 4901:14-09(F), O.A.C., provides that any party who can show why such an
application should not be granted must file a written statement detailing the reasons
within forty-five calendar days after the application is docketed. On Apri123, 2007, OCC
filed a written statement opposing AT&T's application.

IIi. SUNIMARY OF THE APPLICATION

AT&T submits its application pursuant to Section 4927.03, Revised Code, and
Chapter 4901:14, O_A.C., for approval of an alternative form of regulation for BLES and
other Tier 1 Services. In the memorandum in support of its application, AT&T states that
its application includes the forms, affidavits, supporting information, detailed analysis,
proposed tariff revisions, and the proposed legal notice required by the rules.

Summarizing the exhibits that accompany its application, AT&T states that Exhibit
1 purports to show that AT&T is in compliance with its elective alternative regulation
commitments. Exhibit 1 contains the affidavit of Ms. Connie Browning, President of
AT&T. The affidavit complies with Rule 4901:1-4-09(B)(1), OA.C., and verifies that the
company is in full compliance with elective aiternative regulation conunitments.

Exiu'bit 2 of the application contains a matrix that identifies the exchanges and
corresponding counties that are affected by the application.

In Exhibit 3, AT&T identifies the telephone exchange areas for which it seeks
alternative regulation for BLES and other.Tier 1 services. Moreover, the exhibit presents
supporting information and detailed analysis to prove that AT&T meets at least one of the
competitive rnarket tests for each of the exchanges.

In demonstrating its compliance with the competitive market tests, AT&T discloses
the publicly available sources of alternative providers' information, e.g., websites, tariff
filings, information on wireless licenses, Comnlission certifications, and interconnection
agreement filings. To confirm publicly available sources, AT&T reviewed internai billing
data, E9-1-1 records, White Pages listings, and ported telephone number information.

Exhibit 4 contains AT&T's proposed tariff modifications. AT&T states that it has
already restructured its tariff to implement the pricing flexibility that it sought in its first
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BLS case.1 Given that AT&T has already restructured its tariff, the tariff modifications
proposed in this application merely add the additiona111 exchanges to the 136 exchanges
approved by the Commission in 06-1013-TP-BLS.

Exhibit 5 contains AT&T's proposed legal notice, which notifies the public of the
filing of its application. AT&T's legal notice is intended to comply with Rule 4901:1-4-

09(B)(5), O.A.C. Consistent with the rule, the application states that AT&T will publish

legal notice within seven days of the filing of the application in the legal notice section of a
newspaper of general circulation in each county corresponding to the exchanges for wMch

BLES alternative regulation is being requested.

Overall, AT&T proclaims that it has complied with all aspects of the Commission's
rules pertaining to an application for BLES altennative regulation. Under Section 4927.03,
Revised Code, the Commission must find that the granting of the company's application
for BLES and other Tier 1 service flexibility in the designated exchanges is in the public
interest, that AT&T's BLES is subject to competition, that the company's customers have
reasonably available alternatives, and that there are no barriers to entry with respect to
BLES in those exchanges. AT&T beiieves that is has carried its burden and, therefore,
urges the Commission to grant its application on an automatic basis in accordance with
the applicable rule.

W. SUMMARY OF THE PARTIES' POSfTTONS

A. Generic Fssues Regarding BLES Alternative Regulation Rules

1. General Discussion

OCC's Position

On April 23, 2007, OCC filed a pleading opposing AT&T's application for
altemative reguiation of BLES. In opposing AT&Ts application OCC seeks to avert an
expected 8.8 percent increase in BLES rates and an 8.3 percent increase in Caller ID rates.
OCC contends that the Cornmission's rules are flawed because they do not accurately
express the intent of Section 4927.03, Revised Code. Moreover, OCC claims that AT&T
fails to meet the criteria in the rules for altemative reguiation.

t In t6e Ivlatter of the App[tcation of AT&T Ohio for Approval of an Alternative Form oJRegulatton of Basic Local
Fxc►oange and Other Tfcr 1 Seroices Pursuant to Chapter 4901:1-4, O.A.C., Case No. 06-1013.TP-BLS (06-1018-
TF-BLS).
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AT&T's Position

-6-

AT&T notes that OCC repeats the same arguments that it asserted against AT&T's
application in 06-1013-TP-BLS. AT&T urges the Commission to reject OCC's arguments as
it did in 06-1013-T.RBLS. It is AT&T's contention that OCC is yet again attemptingto
undo the legislation pertaining to the alternative regulation of BLES and the Commission's
pertinent rules. Noting that the rules have been subjected to local public hearings and the
legislative rule review process, AT&T urges the Commission to reject OCC's efforts to
subvert the BLES rules.

Commission Conclusion

The Commission recognizes that OCC raises the same arguments as it did in In the
Matter of the Implementation of H.B. 228 Concerning Alternative Regulation of Bnsic Local

Exchange Service of Incumbent Iocai Exchange Telephone Companies, Case No. 05-1305 TP-
ORD (05-1305-TP-ORD). In 05-1305-TT-0RD, the Commission established the rules for the
alternative regulation of BLES. In 06-1013-TP-BLS, OCC not only challenged the rules but
also challenged their application. CCC again challenged the Conunission's rules in In the

Matter of the Application of Cincinnati Bell Telephone Company, LLC for Approval of an

Alternative Form of Regulation of Basic Local Exchange Service and Other Tier 1 Services

Pursuant to Chapter 4902:1-4, Ohio Adminfstrativee Code, Case No. 06-1002-TP-BIS. In
opposing AT&T's current application, OCC again attempts to show that the Comnnission's
rules do not comply with Section 4927.03, Revised Code. Having fully addressed OCC's
arguments concerning alleged flaws in the rules on three occasions, it is not necessary to
revisit the same arguments again. Instead, the Commission shall incorporate into the
record in this case the entfre record in 05-1305-TP-0RD, including, but not limited to, all of
the Commission's orders as well as the evidence submitted by the parties in that case. The
record in that case shall be considered as part of the record in this case and the
Cominission reiterates its prior determination that the record in 05-1309-TP-ORD supports
its prior orders in that proceeding and the resulting rules adopted in Chapter 4901:14,

O.A.C.

Although the Commission will not reiterate a full review of OCC's arguments
insofar as they relate to flaws in the rules themselves, the Comntission shall consider
OCC's assertions that AT&T's application does not comply with the BLE,,S rules or meet
the criteria of the competitive market tests.

0 0 0, 3^.5
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2. Barriers to Entry

OCC's Position

OCC asserts that the Commission's rationale for adopting Rule 4901:1-4-10(C)(3)
and (C)(4), O.A.C., does not comply with the Section 4927.03(A)(3), Revised Code,
provision that there be no barriers to entry for stand-alone BLES. Consumer Groups
contend that, consistent with Section 4927.03(A)(3), Revised Code, the presence of
competition does not obviate the Commission's consideration of the issue of entry barriers
(C+CC Opposition at 17; Hardie Affidavit at 9[137-44). Additionally, OCC avers that the
presenox of an arbitrary number of alternative providers in an exchange does not equate to
the absence of entry barriers to providing stand-alone residential BLES in the exchange
(OCC Opposition at 8; OCC Reply at 8). Similarly, OCC believes that sirnply because one
or more CLECs serve an arbitrary percentage of residential access lines in an exchange
does not signify that there are no barriers to entry to providing residential stand-alone
BLES in that exchange.

OCC believes that the Commission's interpretation regarding the significance of
the reference to barriers to entry in Section 4927.03(A)(3), Revised Code, is too narrow in
scope (OCC Opposition at 13). OCC subnv.ts that a barriers to entry analysis should
include all aspects of entry, including technical, economic, and geographic (OCC Reply at
18-19). OCC advocates that the Commission should rely more on market forces, whether
they are present and capable of supporting a healthy and sustainable competitive
telecommunications market, rather than the competitive market tests found in Rule
4901:1-4-10(C)(3) and (C)(4), O.A.C. (OCC Opposition at 18-19, 36-37; Hagans Affidavit at
Y128, 45)•

AT&T's Position

Relative to OCC's contention that AT&T is required to establish that there are no
barriers to entry for carriers to provide stand-alone BLES in the selected exchanges, AT&T
first asserts that the competitive tests established by the Commission have already been
scrutinized by the legislative rule review process. To the extent that one of the tests is
satisfied, AT&T submits that such a showing demonstrates compliance with the
underlying statutory provisions. Therefore, AT&T insists that it is not necessary for it to
demonstrate compliance with each aspect of the statutory aiteria (AT&T Memorandum
Contra at 16). Specific to the arguments presented by OCC relating to barriers to entry,
AT&T claims that the Commission, in 05-1305-TP-ORD, already considered and rejected
the arguments raised by OCC (Id. at 17 citing 05-1305-TP-ORD Entry on Rehearing).
While acknowledging that there is no independent requirement in the BLES alternative
regulation rules that an applicant establish that there are no "barriers to entry," AT&T
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posits that the Commission has determined that the presence of multiple competitors in a
market is sufficient evidence that there are no such barriers (Id. at 17).

As support for its contention that there are no barriers to entry, AT&T focuses on
the fact that, in the context of its application for relief pursuant to Section 271 of the
Teleconununications Act of 1996 (1996 Act), the Conunission and the Federal
Communications Commission (FCC) both found that there were no barriers to entry in
AT&T's local exchanges (Id. at 20 citing In the Matter of the Investigation Into SBC Ohio's
Entry Into In-Region InterLATA Services Under Section 271 of the Telecommunications Act of
1996, Case No, 00-942-TP-COI, Order, June 26, 2003, p. 6; In the Matter of the Joint
Application by SBC Communications, Inc., Illinois Bell Telephone Company, Indiana Bell
Telephone Company Incarporated, the Ohio Bell Telephone Company, Wisconsin Bell, Inc., and
Soutitwestern Bell Communications Services, Inc. for Authorization to Provide In-Region,
InterLATA Sernices in Illinois, Indiana, Ohio, and Wisconsin, WC Docket No. 03-167,
Memorandurn Opinion and Order, FCC 03-243, rel. October 15, 2003.). As further support
for its contention that there are no barriers to entry, AT&T believes that the FCC, in its
Triennial Review Remand Order, detennined that there are no barriers to entry for BLES (Id.
at 21 citing In the Matter of i.Inbundled Access to Network Elements, Order on Remand, FCC
04290, rel. February 4, 2005, q204).

Commission Conclusion

As discussed above, OCC reiterates its prior contentions from 05-1305-TP-ORD,
that, consistent with Section 4927.03(A)(3), Revised Code, the presence of cornpetition
does not obviate the Commission's consideration of the issue of barriers to entry. In
raising this argument, OCC's focus continues to be generic in nature and fails to focus
specifically on any of the exchanges identified by AT&T in this proaeeding. Therefore,
OCC's argument relative to this issue should be denied inasmuch as OCC has failed to
raise any new arguments from those previously considered and rejected in 05-1305-TP-
ORD. Further, the Comaussion does not find evidence in the record of any specific
barriers to entry present in any of the exchanges in which the Cornmission grants AT&T's
application as delineated in Attachrrrents A and B of this opinion and order.

As stated above, CCC asserts that, rather than focusing on the presence or absence
of competitors, a barrier to entry analysis should include aI1 aspects of entry barriera
including technical, economic, and geographic factors. In rejecting OCC's arguments
pertaining to this issue, the Commission believes that its BLES alternative regulation rules
alrnady address the element of barriers to entry consistent with Section 4927.03(A)(3),
Revised Code. The Commission has previously recognized that:

All companies are confronted with at least some conditions that
ntake entry difficult. Therefore, the priniuy issue becomes an
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analysis of whether these difficulties can be overcome by some
competitors or whether market conditions involve true barriers to
entry that prevent or significantly impede entry beyond those
risks and costs normally associated with market entry. If H.B. 218
stands for the proposition that all conditions that make entry
difficult have to be elim9nated for all potential competitors, such
an interpretation will create an insurmountable burden of proof
for an ]LEC to satisfy.

(05-1305-T'P-0RD, Entry on Rehearing at 18).

In establishing the criteria to be incorporated in its BLES alternative regulation
rules, the Commission identified those factors that it believes are significant for the
purpose of complying with the intent of H.B. 218, while at the same time not making the
ehresholds so onerous that few if any ILECs could avail themselves of the BLES alternative
regulation benefits contemplated by H.B. 218. Additionally, the Commission highlights
that, although the legislature provided general guidance to the Commission regarding the
establishment of alternative BLES regulation, the ultimate decision-making authority
regarding the implementation of this authority was left to the Commission.

With respect to Rule 4901:1-4-10(C)(3) and (C)(4), O.A.C., the Commission
disagrees with OCC's contention that the Commission's rules fail to address properly the
absence of barriers to entry. Relative to Rule 4901:1-410(C)(3), O.A.C., the Comn-ission
finds significance in the required demonstration that: (1) at least 15 percent of the total
number of residential access lines in an exchange must be provided by unaffiliated
CLECS; (2) there are two unaffihliated facilities-based CLECs providing BLES to residential
customers; and (3) there are at least five alternative providers serving the residential
market. Relative to Rule 4901:1-4-10(C)(4), O.A.C., the Comnvssfon finds significance in
the required threshold loss of at least 15 percent of the total residential access lines tied
with the presence of at least five unaffiliated facilities-based alternative providers serving
the residential customers in the relevant market. The Commission notes that all of the
barriers to entry factors outlined by OCC in this case are identical to those raised in 05-
1305-TP-0RD and 06-1013-TP-BLS. These factors were fully considered in those cases.

3. Functionally Equivalent or Substitute Servioes

OCC's Position

OCC contends that the Commission's rationale for adoption of Rule 4901:1-4-
10(C)(3) and (C)(4), O.A.C., does not comply with the specific provisions of Section
4927.03(A)(1)(a) and (b), Revised Code, which require a finding that either the telephone
company is subject to competition with respect to stand-alone BLES or that AT&T's BLES
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customers have reasonably available afternatives. OCC believes that AT&T's application
fails to establish the ability of altemative providers to make functionally equivalent or
substitute services readily available at competitive rates, terms, and conditions in
accordance with Section 4927.03(A)(2)(c), Revised, Code. Specifically, OCC opines that the
requisite showing in this proceeding should be a comparison of altemative providers'
stand-alone BLES offerings to AT&T's stand-alone BLES in order to ensure that
functionally equivalent or substitute services are readily available at competitive rates,
terms, and conditions (OCC Opposition at 14-15).

OCC submits that if functionally equivalent or substitute services are not readily
available at competitive rates, terms, and conditions, then consumers will not be able to
make choices in the marketplace which are.capable of constraining AT&T's market power
(Hardie Affidavit at Q91). OCC contends that if the rates, terms, and conditions associated
with the alternative providers' services differ signiflcantly from those of BLES, then the
alternative providers should not be relied upon for the purpose of satisfying Rule 4901:1-
4-10(C), O.A.C. (OCC Opposition at 29-30; Hardie Affidavit at 128).

In order for services to be considered functionally equivalent, OCC argues that the
services should be substitutable for a broad portion of the residential population (OCC
Opposition at 24; Hardie Affidavit at 121). While OCC does not believe that there has to
be the existence of a "perfect substitute" in order to warrant the granting of BLES
alternative regulation, it does believe that the services should be similarly priced to
AT&T's stand-alone BLES and have term.s and conditions similar to the company's BLES,
including the ubiquitous availability of service across the exchange (OCC Reply at 16r17).

Speoific to wireless service being a reasonable substitute to BLES, OCC posits that,
while a small number of subscribes have "cut the cord and gone wireless," it does not
follow that wireless telephony is a readily available functional equivalent to, or a
substitute for BLES (OCC Opposition at 29-30; Hardie Affidavit at 1125). CCC
distinguishes wireless from BLES providers for numerous reasons, including that wireless
providers do not offer a functional substitute to dial tone, service quality, E9-1-1, a
directory listing, or a reasonable means for Internet aceess. Additionally, OCC avers that
wireless services would require multiple wireless telephones to replace a wireline phone
for a family (OCC Opposition at 31-32; Hardie Affidavit at 1156-72).

OCC also distinguishes AT&T's BLES service from wireless alternative service by
pointing out that wireless service is not available at rates, terms, and conditions that are
comparable to AT&T's BLES rate (OCC Opposition at 34-36). Additionally, to the extent
that AT&T has presented data regarding the porting of wireline numbers to wireless
carriers, OCC argues that the low levels of telephone number porting from wireline to
wireless carriers support its contention that wireless carriers should not be considered as
an altenwtive provider to BLES (OCC Opposition at 33; Hardie Affidavit at 106). OCC
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also contends that AT&T has not established that consumers can receive the identified
wireless services in their homes or whether the wireless carriers' services are available
throughout the exchanges identi.fiied in AT&T's application (OCC Opposition at 36-40).

OCC dismisses voice over Internet protocol (VoIP) as an altemative for BLES due
to the added expense of obtaining a broadband connection, concerns regarding the
availability of VolP during power outages, and concerns regarding the availability of 9-1-1
service (Hagans Affidavit at 44).

OCC disputes AT&T's inclusion of companies offering service bundles, which
include BLES, as an alternative to BLES. In support of their argument, OCC argues that
inasmuch as the Commission, in Case No. 00-1532-TP-COI, In the Nlatter of the Commission

ardered Investigation of an Elective Aiternative Regulatory Framewmrk for Incumbent Local

Exchange Companies, previously granted alternative regulation to bundles containing BLES,
the Commission's BLES alternative regulation rules should be limited to consideration and
alternatives for stand-alone BLES (OCC Opposition at 15-16; C+CC Reply at 4-5). In
support of its position, OCC argues that BLES-only service does not compete with the

alternative providers' bundled service offerings because they are neither functionally
equivalent nor substitutes for such service (Hagans Affidavit at 44). OCC also raises the
issue that local/long distance bundles cost considerably more than AT&T's stand-alone
BLES rate (OCC opposition at 34-36, 41-48; Hardie Affidavit at 14-15). OCC believes that if
a competitor does not offer a service equivalent in scope to AT&T's BLES at a prioe that is
competitive with BLES, then AT&T has no reason to need pricing flexibility for stand-

alone BLES (OCC Reply at 5-6).

onAT&T's Positi

In response to OCC's contentions regarding "functionally equivalent or substitute
services" for BLES, AT&T points out that the Commission has previously rejected such
arguments in 05-1305-TP-ORD. Specific to the arguments raised by OCC, AT&T reiterates
its contention that services do not have to be perfect substitutes in order for competition to
flourish (AT&T Memorandum Contra at 4-5 citing AT&T's Reply Conuxuents in 05-1305-
TP-ORD, December 22, 2005, at 7). AT&T highlights that the Commission agreed with its

position and found that:

Although the products offered by those alternative providers may
not be exactly the same as the iLECs' BLES offerings, those
customers view them as substitutes for the ILECs' BLES, Thus,
the alteniative providers compete against the ILECs' provision of
BLES.

Id. at 5 citing 05-1305-TP-ORD, Opinion and Order, March 7, 2006, at 25).
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In regard to OCC's contention that stand-alone BLES is the only appropriate
comparison for the purpose of obtaining relief pursuant to H.B. 218, AT&T calls attention
to the fact that H.B. 218 neither defines stand-alone BLES nor requires that stand-alone
BLES be offered by any carrier. Rather, AT&T points out that the statute simply requires
that the Commission consider "the ability of alternative providers to make functionally
equivalent or substitute services available at competitive rates, terms, and oonditions (Id,
at 9 citing Section 4927.03(A)(2), Revised Code). AT&T emphasizes that, while the statute
allows for alternative regulation of BLES based on the demonstration of functionally
equivalent or substitute servlces, only ILECs are required to provide stand-alone BLES.
Further, AT&T notes that, although few CI.ECs or intermodal carriers provide stand-
alone BLES, their BLES offerings are purchased in lieu of and compete with, the ILECs'
BLES offerings. Therefore, AT&T submits that to adopt CrCC's narrow interpretation
would be contrary to the legislative intent. AT&T submits that the services offered by
CLECs and the various alternative providers are functionally equivalent to and a
substitute for BLES (Id. at 10).

In response to OCC's conaern that the Commission should consider the number of
stand-alone customers for the purpose of assessing the impact of BLES alternative
regulation in the context of an individual application, AT&T responds that the only
relevant issue is whether an applicant has satisfied one of the competitive market tests (Id.
at 12). While OCC advocates that resellers should be excluded from a Test 3 (Rule 4901:10-
4-10(C)(3), O.A.C.) analysis, AT&T recognizes that the term "alternative provider" (Rule
4901:1-4-01(B), O.A.C.) includes resellers (Id.).

Convnission Conclusion

We first address OCC's argument that AT&T has failed to meet its burden of proof
required by Section 4927.03, Revised Code, because it did not establish that alternative
providers have stand-alone BLES offerings that are available at competitive rates, terms,
and conditions. The Commission notes that OCC has reiterated the same arguments that
the Commission considered in 05-1305-TP-ORD and 06-1013-Tp-BLS. Consistent with our
prior determinalions in 05-1305-TP-ORD, the Commission finds that OCC's argument
with respect to this contention should be denied. SpecificaUy, the Commission previously
found that:

The law does not restrict the "analysis of competition" and
"reasonably available alternatives" to competitive products that
are exactly like BLES. Indeed, the law provides that the
Commission consider the ability of providers to make
functionally equivalent or substitute services readily available to
consumers (emphasis in original). Whether a product substitutes
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for another product does not turn on whether the product is
exactly the same. Clearly, customers that leave an ILEC's BLES
offering to subscribe to another alternative provider's bundled
service offering view such bundled service offering as a
reasonable alternative service and a substitute to the ILEC's BLES.
Additionally, customers who subscribe to these bundled offerings
are by definition BLES customers.

(05-1305-TP-ORD, Opinion and Order at 25).

Further, we have already concluded that:

More customers are substituting their traditional BLES with
competitive service offered by alternative providers such as
wireline CLECs, wireless, VaIP, and cable telephony providers.
Although the products offered by those alternative providers may
not be exacfly the same as the ILECs' BLES o#ferings, those
customers view them as substitutes for the ILECs' BLES....

Accordingly, we find that, with technology advancements,
alternative providers such as wireline CLECs, wireless, VoIP, and
cable telephony providers are relevant to our consideration in
deter*n+*++ng whether an TLEC is subject to competition or
customers have reasonably available alternatives to the ILEC's
BLES offering at competitive rates, terms, and conditions.

-13-

Based on the record, we find that the actual substitution by end users of AT&T's
BLES with wireless, VoIP, cable, and CLEC wireline services demonstrates that these
providers customize their service offerings in order to be able to meet different customers'
needs and lifestyles. As a result, these service offerings are viewed by many consumers as
substitutes for BLES (AT&T Application at 19). Although not each of the substitute
services for BLES will meet the needs of AT&T's BLES customer base, this does not negate
the consideration of a particular service as being a reasonable alternative to BLES. Each
technology platform has its own unique characteristics that compeHtive providers uti3ize
for the purpose of customizing their service offerings in order to be considered as an
alternative to BLES. Customers subscribing to services offered by various altemative
providers, and not subscribing to AT&T's BLES, demonstrate that end users perceive the
alternative providers' services to be a reasonable alternative and substitute for the ILECs'
BLES offerings when considering factors such as service quality, rates, terms, and
conditions. Otherwise it is reasonable to conclude that they would not have switched
from AT&T's BLES.
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Consistent with this determination, we reject the OCC's argument that wireless
providers should not be considered as alternative providers for BLES based on the
contention that only a small subset of the population actually replaces their BLES service
with wireless providers. The Commission recognizes that a specific segment of the
population does select wireless service in lieu of BLES and, therefore, such service should
be included amongst the acceptable alternatives for BLES. The Commission notes that this

point was not disputed by OCC (Hardie Affidavit at 12). We find that the record in this
instant proceeding demonstrates that customers in the exchanges listed in Attachments A
and B substitute their AT&T service with various services offered by the wireless
providers identified in the relevant exchanges (AT&T Application Ex. 3).

Tn reaching the aforementioned decision, the Commission rejects OCC's position
that in order to justify the granting of BLES alternative regalation, the functionally
equivalent services must be similarly priced to AT&T's stand-alone BLES and have terms
and conditions sindlar to AT&T's BLES, including the ubiquitous availability of service
across the exchange. Although alternative services may not be offered pursuant to
identical terms and condition as AT&T's BLES; Section 4927.03(A)(2)(c), Revised Code,
requires only that the functionally equivalent or substitute services be readily available at
competitive rates, terms, and conditions. Consistent with the criteria set forth in Rule
4901:1-4-10, O.A.C., to the extent that AT&T is losing BLES customers and the requisite
number of alternative providers are present, it is evident that functionally equivalent or
substitute services are readily available.

4. Market Share

OCC's Position

OCC asserts that "a carrier providing service to only a handful of customers does
not have a presence in the market sufficient to conclude that the carrier would be capable
of disciplining the ILEC's BLES prices if alternative regulation is granted" (OCC
Opposition at 26-27; Hagan Affidavit at 151). OCC asserts that, to the extent that
alternative providers have customers, but are not active market participants, they should
be excluded from a competitive market test since they are not making functionally
equivalent or substitute services to the IL.EC's BLES readily available at competitive rates,
terms, and conditions (OCC Opposition at 27; Hagan Affidavit at 1152; OCC Reply at 14-
17). OCC further elaborates this point by stating that consumers cannot consider a
particular provider as an option if the company has ceased marketing the service. OCC
avers that many of the providers identified by AT&T do not have the provision of stand-
alone BLES in their business plans and do not market the availability of the services (OCC
Reply at 15-16).
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AT&T's Position

In response to OCC's assertion that, in order for an alternative provider to have a
presence, it must be serving a minimum number of customers and must be actively
marketing in the specific exchange, AT&T simply focuses on whether an altemative
provider is actually providing service in the exchange. The company rejects any belief
that each and every residential customer within a given exchange must have five
alternative providers available to them in order to satisfy the competitive market tests. To
AT&T, in assessing competitive substitutes, it is enough that alternative providers have
the ability-actual or potential-to take significant amounts of business away from each
other (AT&T Memorandum Contra at 26 citing SmithIQine Corp. v. Eli Lflly 6 Co., 575 F. Zd
1056,1063 (3rd Cir.), cert. denied, 439 U.S. 838 (1978). Notwithstanding its position on this
issue, AT&T notes that resellers and all collocated CI.ECs have access to each residential
subscriber in an exchange and that VoIP and wireless carriers are not constrained by
exchange boundaries.

Commission Condusion

As in 06-1013-TP-BLS, the Commission rejects C+CC's contention that an alternative
provider must be serving a minimum number of customers in an exchange in order to be
considered for the purpose of a competitive market test. In establishing the specific
criteria for the competitive market tests in 05-1305-TP-0RD, the Comnussion properly
considered all relevant factors and attempted to establish a balanced approach for
determining if the statutory intent of Section 4927.03, Revised Code, was satisfied.

The Commission also rejects OCC's requirement that AT&T verify that an
identified altemative provider makes the service avatlable to the entirety of a market in
order to demonstrate that the alternative provider's service offering is available within the
relevant market. We find that such requirement would be extremely difficult to enforce
inasmuch as the relevant information is available only to the altemative provider, and not
the ILEC. The fact that an altemative provider may not be directly marketing its service is
not relevant to the Commission's evaluation. Rather, the important factor for
consideration is whether the alternative provider's service is available to residential
customers pursuant to its tariff and whether it is currently serving residential customers.

As discussed above, OCC asserts that the Commission should rely on market forces
and consider as part of the competitive market tests the size of alternative providers, their
market shares, and their longevity in the market. First, the Commission points out that,
pursuant to Section 4927.03(A)(2)(d), Revised Code, consideration of criteria such as
market share is permissive, but is not inandatory. Additionally, the Commission agrees
with AT&T's contentions that an tLEC is not always able to identify where the lost lines
have migrated and that an IL.EC does not have access to other competitors' market data in
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order to caiculate a competitor's market share. The Commission recognizes that an access
line can be lost to an unregulated competitor (such as a VoIP provider), lost to an affiliated
or unaffiliated wireless provider, disconnected due to a move, converted to digital
subscriber loop (DSL) provided by an ILEC affiliate or an unaffiliated provider, or
converted to cable modem service provided by an unregulated entity. The only scenarios
under which an ILEC would be able to identify where the lost residential access line
migrated is when it is transferred to a CLEC that either utilizes the II.ECs unbundled
network element (UNE) or when it ports the telephone number associated with the lost
residential access line.

As a result of this identified difficulty, the Conunission requires a demonstration of
a competitor's market share as a measure of market power only with respect to Test 3.
The Commission also finds that a market share criteria would not be appropriate in those
exchanges/inarkets where competitors have elected different technologies for their market
entry strategies. Therefore, the percentage of residential access lines lost incorporated as a
requirement in Rule 4901:1-4-10(Cx1) and (C)(4), O.A.C., is a more reasonable method of
assessing market power and the level of competition that an ILEC faces in a given
exchange when the main competitors are not Ct.,ECs. This is because the ILEC does not
have to rely on customer-specific migration information under these tests.

B. Competitive Market Test 4

1. Access Line Loss

OCC's Position

OCC's first line argument is that the line loss provision in Rule 4901:1-4-10(C)(4),
OA.C., has nothing to do with the requirements in SeGion 4927.03(A), Revised Code.
OCC rejects the assumption that there is a necessary correlation between lines lost and
competition. Market share, aceording to OCC, would be a more accurate measurem ent of
market power than line loss. OCC points out that access lines could be lost through
migration of lines to another AT&T service offering. Moreover, OCC clairns that AT&T
has not excluded from "lines lost" those lines lost to AT&T's own DSL, an affiliated
wireless carrier, or through total abandorunent without migration of the customer to
another service or carrier (OCC Opposition at 22). As pointed out by OCC, the
Corrunission addressed this issue in 06-1013-TP-BIS.2 To OCC, it is insufficient for the
Comniission to support the lines lost test with an alternative providers test. Such a test,
contends OCC, only allows alternative regulation in an exchange where lines have been
lost for any reason. OCC rejects such a test because alternative providers do not
necessarily provide functionally equivalent services at competitive rates, terme, and

2 Oplnion and Order issued December 20, 2006, at 17-19.
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conditions. To pass a line loss test, OCC recommends that AT&T exclude 1) lines
transferred to AT&T's DSL service and wireless affiliates, 2) lines transferred to other
broadband providers, and 3) lines disconnected without migration to other competitors
within the service area (OCC Opposition at 23; Hardie Affidavit. at $36). Because lines
could be lost for any reason, OCC concludes that there is no nexus between lines lost and
competition (Id. at 23). Ultimately, because AT&T has failed to show a correlation
between competition and lines lost, OCC concludes that AT&T has not satisfied Test 4
(Id.).

AT&T's Position

In its Memorandum Contra, AT&T reminds the Comnrission that it has already
considered and rejected OCC's argument that Test 4 does not meet statutory
requirementa. As proof that the Commission has already considered these arguments,
AT&T refers the Commission to the entries on rehearing issued in O6r1013-TP-BLS3 and
05-1305-TP-ORDA

AT&T rejects OCC's contention that AT&T has failed to comply with the rule.

OCC suggests that AT&T's line loss could be attributable to customers switching to DSL

or to an affiliated wireless carrier. In addition, OCC claims that line loss eould arise from

abandonment of service altogether (AT&T Memorandum Contra at 22). Despite OCC's

criticism, AT&T points out that the test does not require disclosure of the reasons for lost

lines. Citing language from 06-1013-TP-BLS, AT&T responds that such information would

require access to competitors' confidential and market share information, a goal that

AT&T regards as either unachievable or impractical (Id. at 22-23). AT&T explains that the
line loss rule achieves the Commission's goal of having a measurement that is attainable
and verifiable (Id. at 23).

Putting aside OCC's criticism of the line loss test, AT&T proclaims that it meets the
test's criteria. To meet the test, AT&T presented its residential access line counts for year-
end 2002 and December 31, 2006. AT&T further asserts that it properly counted its
residential access lines for the period to reveal a 15 pen.̂ ent decrease. AT&T points out
that OCC does not challenge AT&T's calculations. The test only requires that the ILEC
provide the number of residential lines reported for an exchange on its 2002 annual report.
The iL.EC is then required to count in the same way the number of liries for a subsequent
date. If the line loss is 15 percent or greater, the test is satisfied. AT&T claims that it has
satisfied the test in each exchange where the test was applied (AT&T Memorandum
Contra at 24). Moreover, AT&T points out that OCC did not challenge AT&T's
calculations of line loss (Id.).

3 Entry on Rehearing issued February 14,2007, at 17-18.
4 8ntry on Rehearing issued May 3, 2006, at 17-19.
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Commission Conclusion

As noted above, OCC argues that the Commission's competitive market test in Rule
4901:1-4-10(C)(4), O.A.C, does not comport with Section 4927.03(AX2), Revised Code.
OCC emphasizes that line loss can result from a wide variety of factors. Some factors,
argues OCC, have nothing to do with the criteria in Section 4927.03(A), Revised Code.
Customers can switch to an affiliated or non-affiliated DSI. provider. Customers can
switch to a cable modem provider. Customers can switch to AT&T's wireless affiliate
service. Customers may even abandon service entirely. It should also be noted that OCC
believes that line loss may be attributable to a decline in the number of households in the
market area.

The Commission necognizes that OCC raised these same arguments in the
rehearing of 05-1305-TP-ORD, in 06-1002-TP-BIS, and in 06r1013-T1'-Bi.S. The
Commis.sion was aware of OCC's concerns and fully considered them before adopting the
requirements of Rule 4901:1-4-10(C)(4), O.A.C., and in evaluating data submitted in the 06-
1002-TP-BLS and 06-1013-TP-BLS proc+eedings. After considering a number of factors, the
Commission established the 15 percent line loss criterion, using the year 2002 as a baseline
to assess line loss. The Commission used 2002 as the starting point of the line loss
calculation in order to exclude the data distortion concern.s expressed by OCC (05-1305-
TP-ORD, Entry on Rehearing at 13,14). The Commission also finds that the record in this
case is void of any data that would support an allegation that residential second lines were
being disconnected and subsequently used for Internet access and not for voice
communications.

As noted above, OCC believes that the competitive market test in Rule 4901:1-4-
10(C)(4), O.A.C., does not account for the possibility that there are a declining number of
households in the identified AT&T exchanges and that this reduction may be distorting
AT&T's analysis of the competitive market test. In dismissing this argument, the
Commission highlights the fact that OCC has failed to recognize that the Commission's
requirement of at least 15 percent total residential access line loss in an exchange fully
captures the impact of families moving out of a specific exchange as well as families
moving into that exchange.

OCC reconunends that lines lost to AT&T"s wireless affiliate should be excluded
from the 15 percent line loss calculation. The rule does not require a demonstration that
access lines are lost to a particular provider. Instead, another provision of the rule
recognizes the importance of unaffiliated alternative providers by requiring the presence
of at least five unaffiliated, facilities-based, alternative pioviders serving the residential
market.
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As the Commission noted in 06r1013-TP BLS,5 and as AT&T asserts in its
Memorandum Contra,6 ILECs do not necessarily know why lines are lost. Nor is it
possible to ascertain where the lost residential lines have gone. ILECs would not have
access to competitors' confidential market share information. In spite of these litnitations,
and the Comnussion's repeated explanations of its rationale for adopting the requirements
of Rule 4901:1-4-10(C)(4), O.A.C, OCC has not addressed these concerns.

The Commission emphasizes that, in developing the competitive market tests in
Rule 4901:1-4-10, O.A.C., the Conunission considered the statutory factors outlined in
Section 4927.03(A)(2) and(A)(3), Revised Code, and all of the arguments and concerns
raised . in the rulemaking proceeding. The goal of the Commission is to have
administratively practicable tests using the most objective criteria to comply with the
statute. 'The Conunission relied upon its expertise and judgment. Moreover, the
Commission not only based its decision on the record in 05-1305-TP-ORD but also
considered all possible causes for access line loss. Uttimately, the Comntission determined
that for Rule 4901:14-10(C)(4), O.A.C, a minimum of 15 peroertt residential access line loss
in a given exchange is appropriate, provided that it is accompanied by the presence of at
least five unaffiliated facilities-based alternative providers serving the residential market
in that exchange. The Commission is not persuaded by OCC's arguments that attempt to
demonstrate that the Test 4 requirement of a minimum of 15 percent of total residential
access line loss since year 2002 in a given exchange does not satisfy the statutory criteria of
Section 4927.03, Revised Code.

Based on the data presented by AT&T (AT&T Application, Ex. 3) for the 5
exchanges that purportedly contply with Test 4, we find that AT&Ts application satisfies
the criteria. ln so finding, we also find that at least 15 percent of total residential access
lines have been lost since 2002 as reflected in the applicant's annuai report filed with the
Comrnission in 2003, reflecting data for 2002.

2. Facilities-Based Alternative Provider

OCC's Position

With respect to Test 4, OCC asaerts that AT&T has failed to demonstrate that the
companies relied upon for the purpose of establishing the presence of facilities-based
providers actually own, operate, manage, or control the facilities utilized for the provision
of service ((DCC Opposition 24,41-52).

5 Opinion and Order issued December 20,2006 at 15-16 and Entry on Rehearing issued February 14, 2007,
at 6-7.

6 AT&T Memorandum at 22
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In regard to the facilities-based, alternative provider prong for Test 4, OCC believes
that AT&T has not shown that there are five unaffiliated facilities-based alternative
providers serving the residential market in any of the exchanges identified for Rule 4901:1-
4-10(C)(4), O.A.C. (fd. at 51). In particWar, OCC does not consider ACN Communications
Services (ACN), Budget Phone (Budget), Comcast Phone (Comcast/Insight), First
Communications (First Comm), MCI/WorldConm, New Access Couununications (New
Access), Revolution Communications (Revolution), Sage, Talk America/Cavalier, Trinsic
Communications (Trinsic) or Verizon Wireless to be altemative providers. OCC
challenges them on the grounds that some do not have sufficient market share to establish
"presence" in the market, some do not offer service throughout the exchange, and some
only offer prepaid services. Other alternative providers offer bundled servioes instead of
stand-alone BLES, price their service higher than AT&T's stand-alone BLES, or resell
AT&T's service. Citing these and other examples, OCC contends that the Commission
should disngard the listed carriers as alternative providers (OCC Reply at 22-27).

AT&T Position

. AT&T warns the Commission that OCC raises the same arguments that it asserted
in 05-1305-TP-ORD and in 06-1013-TP-BLS. AT&T characterizes OCC's position as a
desire for "perfect substitutes." According to AT&T the Commission has already decided
that alternative providers such as wireline CLECs, wireless providers, VoIP, and cable
telephone provi.ders are relevant to whether an ILEC is subject to competition and
whether customers have reasonably available alternatives to the ILEC's BLES offering at
competitive rates, terms, and conditions. To AT&T, what is significant is not whether the
services are interchangeable but whether the service has the potential to take significant
amounts of business (AT&T Memorandum Contra at 26).

AT&T notes that OCC finds the same faults with the CLECs in this proceeding as it
did with the CLECs in 06-1013-TP-BLS. In 06-1013-TP-BLS, AT&T claims that the
Commission determined that all xtine providers met the requirements of the Commission's
rules. Seeing no evidence that would justify different findings, AT&T urges the
Commission to reach the same conclusions (AT&T Memorandum Contra at 26).

Comrr►ission Conclusion

As discnssed below, we find that, based on the data in the record, the ten wireline
providers identified by AT&T satisfy the facilities-based criteria of Test 4 (AT&T
Application, Ex. 3). These carriers are delineated in Attachment A of this opinion and
order.

We note that OCC did not dispute that any of the alternative providers identified in
AT&T's application for the purposes of meeting the second prong of Test 4 are in fact
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facilities-based. Accordingly, for the purposes of satisfying the requirements of the second
prong of Test 4, we determine that the following carriers are facilities-based, alternative
providers: ACN, Budget Phone, Comcast/Insight, First Communications,
MCI/WorldCom, New Access, Revolution, Sage, Talk America/Cavalier, and Trinsic.

With respect to the issue of unaffiliated providers and the identification of
unaffiliated, facilities-based alternative providers, the Commission notes that AT&T has
not identified any affitiated provider in its application. Therefore, we find that the
identified alternative providers listed in Attachment A of this opinion and order satisfy
the requisite "unaffiliated'° cri.terion of Test 4.

With respect to AIltel Wireless, Verizon Wireless, and Sprint/Nextel, we find that
these wireless providers are unaffiliated, facilities-based providers, for the purpose of
satisfying the second prong of Test 4 as discussed in detail elsewhere in this opinion and
order. The Commission notes that OCC does not challenge whether these wireless carriers
are unaffiliated, faciiities-based providers.

3. Market Presence

OCC's Position

OCC contends that AT&T has not shown that there are five unaffiliated facilities-
based alternative providers serving the residential market in any of its Test 4 exchanges,
when the rule is interpreted consistent with the statute. OCC rejeclg the wireless carriers
proposed by AT&T, in part because they do not serve all of the identified exchanges in
their entirety. With respect to the cable-based provider Comcast, OCC states that it too
must be excluded for failure to cover the entire exchange. OCC believes that ACN,
Budget, Comcast, MCI/WorldCom, New Access, Revolution, Sage, Talk America, and
Trinsic should be excluded because their services are not competitively priced to AT&T's
BLES (OCC Opposition 51). OCC points out that there will be customers in oertain
exchanges that will not have alternatives to AT&T's BLB5. For this reason, OCC
concludes that the Commission should not grant alternative regulation of BLES.

AT&T's Position

AT&T opines that for the purpose of satisfying the criterion of market presence, the
essential issue is whether a carrier is present or absent in an exchange. With respect to the
alternative providers identified In its application, AT&T asserts that they are all present,
providing service, and have residential customers (AT&T Memorandum Contra at 12-13).
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Comavssion Conclusion

We reject the OCC's narrow interpretation of Section 4927.03, Revised Code,
inasmuch as it is overly restrictive in scope. In previously selecting an exchange as the
market for which competition for an ILEC's BLES can be evaluated, the Conunission
articulated that an exchange would:

(1) Exhibit simiiar market conditions within its boundary.
(2) Provide an objective definition that would allow for evaluation of

competition on a reasonable granular level.
(3) Be practical to adntinister as ILECs collect and report data at the

exchange level.

(05-1305-TP-ORD Opinion and Order at 18,19).

Additionally, being ntindful of the market realities, and to ensure that an 1LEC
would only attain BLES pricing flexibility in markets where it faces competition for BLES
or where BLES customers have reasonably available alternatives, the Commission selected
an exchange as a market definitian.7 The Commission finds that in order to satisfy OCC's
narrow interpretation of the statutory provisions that the alternative provider has to serve
the entirety of an exchange, a market would have to be as small as a "city block" for

wireline providers, or even as sma.ll as a "single residence" in order to guarantee that
wireless service is reaching consumers indoors at their homes. Such an interpretation is
contrary to the statutory intent of Section 4927.03, Revised Code, and would be impractical
and extremeiy difficult to administer.

The Commission finds that the coverage maps and data provided by AT&T for
Alltel Wireless, Sprint/Nextel, and Verizon Wireless demonstrate that their wireless
service offerings are readily available to customers of the exchanges identified in
Attachments A and B of this opinion and order, and, therefore, satisfy the second prong of
Rule 4901:1-4-10(C)(4),O.A.C., and the third prong of Rule 4901:1-4-10(C)(3),O.A.C.
Specifically, the Commission finds that, in the relevant exchanges listed in Attachments A
and B of this opinion and order, AT&T's application demonstrates that Alltel Wireless,
Sprint/Nextel, and Verizon Wireless advertise the availability and coverage of their
service offerings in the reievant exchanges on their websites. The Commission notes that
OCC does not dispute this determination. Therefore, we find that these three wireless
providers meet the "presence in the market" requirement of Test 4 and Test 3 in the
relevant exchanges identified in Attachments A and B of this opinion and order.
Similarly, the Commission finds that the coverage areas of Comcast/Insight satisfy the

7 One of the few issues that OCC supported in 05-1305-TP-ORD was the selection of an exchange as the

market definitlon.
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"market presence" criteria for the purpose of being considered as an alternative provider
in the relevant exchanges identified in Attachments A and B of this opinion and order.

We also note, and OCC does not dispute, that:

(1) AT&T can distinguish its BLES customers from CLECS'
customers.

(2) CLECs providing residential service are in fact offering their
services via their currenf tariffs.

We find that the residential White Pages listing, Local Wholesale Complete (LWC)
access line data, and 9-1-1 data provided in the record demonstrates that the identified
CLECs offer service to residential customers in the relevant exchanges, as denoted in
Attachment A to this opinion and order. Also, the record demonstrates that those CLECs
maintain current tariffs on record with the Commission in which they make residential
services available to - current and prospective customers, with no grandfathering
provisions in the relevant exchanges (except Comcast/Insight). As to Comcast/Insight,
we note that although it filed an application to grandfather its tariffed residential offerings
"Comcast Digital Phone," Comcast/Insight continues to offer local residential service
"Comcast Digital Phone" to its existing customers via tariffs and offers local residential
service "Comcast Digital Voice;" which is a VoIP-based service, to prospective customers.8
Additionally, the record demonstrates that most of the CLECs providing residential
service via LWC arrangements are in fact advertising their offerings on their respective
websites in the relevant exchanges. Accordingly, we find that the following unaffitiated,
facifities-based CLECs offering service to residential subscribers satisfy the market
presence requirement of the second prong of Test 4 in the relevant exchanges identified in
Attachment A to this opinion and order: ACN, Budget Phone, Comcast/ Insight, First
Communications, MCI/WorldCom, New Access, Revolution, Sage, Talk
America/Cavalier, and Trinsic.

The Commission believes that factors like longevity in the competitive market,
while somewhat noteworthy, does not have a direct bearing on the state of the competitive
market at any given point in time. Rather, the Commission believes that the presence of
several unaffiliated, facilities-based providers is a more signihcant factor evidencing a
healthy sustainable market, because this demonstrates a greater commitment to remain in
the market as a competitor. Thus, the Commission believes that the more appropriate
measure for consideration is the overall state of the competitive market demonstrated by
the presence of a significant number of competitive providers in the relevant market and
an analysis of whether AT&T has lost a oansiderable share of its access lines in a specific

8 On March 30, 2007, Coincast filed an application in Case No. 07-335-TP-ATA to grandfather its local
service ofkrings.
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exchange. Through such an examination, there will be better assurance that there is a
reasonable level of BLES alternatives to warrant the granting of BLES alternative
regulation. Further, if the state of the competitive market changes significantly in a
negative direction, under the authority granted by Section 4927.03(C), Revised Code, and
by Rule 4901:1-4-12, O.A.C, the Commission may, within five years, modify any order
establishing alternative regulation.

4. Serving the Residential Market

OCC's Position

OCC argues that in order for carriers to be considered as facilities-based alternative
providers for the purpose of Test 4, AT&T needs to make a showing that they serve the
residential market by actively marketing service to residential customers (Hagane
Affidavit at 1[52).

AT&T's Position

To identify those alternative providers that are serving the residential market,
AT&T relied on criteria identified on the exchange sununary sheet for each exchange
(AT&T Application, Ex. 3). To collect information on CLEC and alternative provider
activity in AT&T's exchanges, AT&T states that it reviewed publicly available sources
such as websites, tariff filings, wireless licenses, certification cases, and interconnection
agreements. Mo'reover, to confirm publicly available information, AT&T reviewed
internal data from billing, E9-1-1 records, White Pages listings, and ported telephone
number information (AT&T Application at 3).

Conunission Conclusion

OCC argues that Test 4 compels AT&T to show that there are facilities-based
carriers serving the residential market. However, we find that OCC does not dispute that
the ten carriers identified by AT&T are providing services to the residential market. The
carriers have tariffs on file with the Commission, residential listings in the White Pages
directory, and maintain websites that advertise residential service offerings in the relevant
exchange (AT&T Application, Ex. 3). Accordingly, we conclude that the ten unaf8liated,
facilities-based alternative providers listed above provide their services to residential
customers in the relevant exchanges as identified in Attachment A of this opinion and
order.

Relative to the wireless providers identified in AT&T's application, we find that
Alltel Wireless, Verizon Wireless, and Sprint-Nextel advertise the availability and
coverage of their service offerings in the relevant exchanges. In addition, there are
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residential customers who did in fact disconnect AT&T's BLES service in exchanges
identified in Attachments A and B of this opinion and order (Hardie Affidavit at 57,58).

OCC argues that the wireline-to-wireless number porting data provided by AT&T
reflects that residential cord-cutting behavior in AT&Ts service area is very limited and,
therefore, does not support AT&T's use of wireless carriers as alternative providers (Id.).
We disagree. To the contrary, we find that Alltel Wireless, Sprint/Nextel, and Verizon
Wireless are unaffiliated, facilities-based, alternative providers that have establixhed their
presence and serve residential customers in the exchanges identified in Attachment A and
B of this opinion and order. Because they have a presence and serve residential customers
they satisfy the second prong of Test 4.

5. Exchanges Requiring Special Consideration Due to Unique
Circumstances

In 06-1013-TP-BLS, OCC pointed out that the Barnesville and Somerton exchanges
shared the same switch. Because of the sharing arrangement, OCC claimed that AT&T
could not identify the competitive lines served by wireline carriers in each exchange.
Moreover, OCC concluded that AT&T could not apply the competitive market tests. A
CLEC or alternative provider serving one exchange but not the other may present a"false
positive" (06-1013-TP-BLS, Opinion and Order issued December 20, 2006, at 26-27). In
agreement with OCC, and based on the data presented in 06-1013-TP-BLS, the
Conunission denied alternative regulation for the Bamesville and Somerton exchanges (Id.
at Ex. A). In this application, AT&T renews its request for alternative regulation in the
Barnesvilie Exchange.

Although the Barnesville and 5omerton exchanges are served by the same switch,
we note that AT&T did not include the Somerton Exchange in its application. As for the
Barnesville Exchange, AT&T relies on Test 4 to demonstrate the presence of competition
(AT&T Application Ex. 1 at 9). Notwithstanding that one switch serves two exchanges,
the Commiasion finds that AT&T has submitted data on an Individual exchange basis
demonstrating that the first prong of Rule 4901:1-4-10(C)(4), O.A.C, has been satisfied for
the Barnesville Exchange (AT&T Application, Ex. 3). As a result, AT&T has demonstrated
that at least 15 percent of total residential access lines have been lost since 2002 for the
Barnesville Exchange. The sharing of a switch betsveen two exchanges only impacts the
second prong of Rule 4901:1-1-10(C)(4), O.A..C., which requires "the presence of at least
five unaffiliated facilities-based alternative providers serving the .residentfal market."

Once a CLEC establishes interconnection at a specific ILEC's switch, the CLEC can
serve any ILEC customer served by that switch using a UNE-P or LWC arrangement,
regardless of where the customer is located. The Conunission recognizes that the CLEC
information (i.e., UNE-P lines, LWC lines, ported telephone numbers, residential White
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Pages listings, and residential E9-1-1 listings) used to distinguish the CLECs' operations is
generally available on the switch level (Common Language Location Identification (CLU)
code assigned to the switch). AT&T, therefore, needed to isolate the data to an individual
exchange. Examining the data filed in this proceeding, we find that AT&T has extracted
data using both the switch's CLLI code and the first 6 digits of the telephone numbers
(NPA-NXX), which are uniquely assigned to the individual exchange by the North
American Numbering Plan Administrator (NANPA) (AT&T Application at 9 and Ex. 3).
Accordingly, the data provided in AT&T's application for the Bamesv.ille Exchange (i.e.,
CLECs' lines leased from AT&T, CLECs' lines served over the CLECs' own switches, and
ported telephone numbers sheets) represents the various CLECs providing residential
service in the Barnesville Exchange only, regardless of whether they also serve customers
in the Somerton Exchange or not. Therefore, based on the record in this proceeding, we
find that AT&T has satisfied the second prong of Test 4 in the Barnesville Exchange and
shall be granted altemative regulation treatment for its Tier 1 core and non-core services
pursuant to Rule 4901:1-4-11, O.A.C, in the BarnesviBe Exchange as outlined in
Attachment A of this opinion and order.

C. Competitive Market Test 3

1. CLECs Market Share

OCC's Position

OCC again argues that the Commission's rule is inconsistent with the statate. For
example, OCC contends that, by excluding ILEC affiliates from the test, only the first
prong of Test 3 adequately addresses the factors in Section 4927.03(A)(2), Revised Code,
i.e., "the affiliation of providers of services" (OCC Opposition at 54). The rule excludes
ILEC afflliates from the test. Furthermore, OCC argues that the statute requires that the
Commission find t.hat an ILEC's stand-alone BLES is subject to competition or has
reasonably available altermtives (Id.) OCC urges the Commission to focus upon stand-
alone BLES, not packages that include BLES. Referring to the rule, OCC contends that a
calculation of total residential lines provided by 15 percent of the tuiaffiliated CLECs does
not provide useful information. Such information does not reveal whether stand-alone
BLES is subject to competition or whether it has reasonably available altematives (Id. at

55). In OCC's opinion, local/toll packages do not impose a competitive impact on BLES-
only services; they are not functionally equivalent or substitutes, as required by Section
4927.03(A)(2xc), Revised Code (Id.).

In addition to challenging the rule, OCC challenges its application. Reviewing
AT&T's calculations, OCC concludes that AT&T has overstated the CLEC residential
market share. OCC reveals that AT&T calculated CLEC residential market share by
aggregating total. AT&T residential Iines and CLEC residential lines based upon counts of .
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E9-1-1 listings and lines and then dividing that number into the total of alleged CLEC
residential lines (OCC Opposition at 56; Hagans Affidavit at 116). OCC also believes that
AT&T has overstated the CLECs' residential market share by relying upon carriers that
are not actively marketing residential services (OCC Opposition at 53), For three Test 3
exchanges-Canal Winchester, Groveport, and New Albany-OCC points out that AT&T
overstates the CLEC market share by relying upon E9-1-1 listings for carriers that do not
provide residential service. OCC reminds the Commission that it excluded carriers on this
basis in 06-1013-TP-BLS (Id. at 56).

AT&T's Position

AT&T proclaims that its application meets the requirements of Test 3, where
applied. In addressing the first prong of Test 3, AT&T rejects OCC's claim that AT&T has
included three carriers that do not provide residential service. AT&T contends that OCC
bases its conclusions on faulty assumptions and interpretations. AT&T remains confident
in its calculations of CLEC market share (AT&T Memorandum Contra at 27).

With regard to OCC's criticisms of the carriers listed by AT&T in support of Test 3,
AT&T reminds the Commission that it rejected OCC's arguments in 05-1305-TP-ORD and
06-1013-TP-BLS, In 06r1013-TP-BLS, the Commission approved AT&T's list of carriers.
Finding that C+CC has raised nothing new or persuasive, AT&T encourages the
Coaunission to reach the same conclusion in this proceeding that it did in 06-1013-TP-BLS
(AT&T Memorandum Contra at 28).

AT&T disagrees with ()CC's request to exclude three carriers that have placed
residential E9-1-1 listings. OCC contends the three carriers do not provide residential
service. In response, AT&T points out that 9-1-1 service demands extreme accuracy for all
database entries. Consequently, AT&T recommends that the Commission should be
skeptical of claims that the lines do not exist. Aside from the possibility that the lines may
be for business customers, AT&T. suggests other explanations (AT&T Memorandum
Contra 29). For example, CLECs could be acting on behalf of other carriers. Another
possibility is that the CLECs could have failed to update their tariffs. Because, in such
cases, the lines are legitimate, AT&T mndudes that they must be included in the
residential market share calculation.

Commission Conclusion

The first prong of Test 3 requires that, for each requested telephone exchange, an
applicant must demonstrate that at least 15 percent of total residential access lines are
provided by unaffiliated CLECs. In regard to OCC's argument that evidence of CLECs
serving 15 percent of the entire residential market with local/toll packages fails to
demonstrate any competitive impact on the market for BLES-only services, we find that
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the alternative providers set forth in Attachment B identify those CLECs that are
competing with AT&T's BLES offerings and have succeeded to win at least 15 percent of
the residential customem who otherwise would subscrt"be to AT&T's BLES.

With respect to OCC's contention that three of the identified alternative providers9
do not serve residential customers in the Canal Winchester, Groveport, and New Albany
exchanges, the Comtnission finds that the review of the specific CLECs tariffs reflects that
the three CLECs do not provide residential services. Although we find merit In AT&T's
argument that 9-1-1 service demands extreme accuracy for all database entries, the record
does not provide sufficient evidence to support the claim that 9-1-1 iistings for these three
CLECs are in fact for residential lines. AT&T offers some possible explanations as to why
these three CLECs might have placed valid residential listings, but failed to provide any
evidence to support the accuracy or validity of these posstble explanafions. With regard to
two CLECs, CrCC argues that they formerly provided residential services but no longer
offer residential services. In response, AT&T ciaims that the 9-1-1 listings could be valid
listings placed at that time and have not been remarked to reflect the succeeding carrier.
The Corninission notes that based on the record (e.g., Hagan Affidavit at 16-17), at least for
one of the two CLECs, the residential customers that:transitioned to a succeeding carrier
were residential customers served via a UNE-P arrangement. This means that these
residential customers were served over AT&T's switch and their line count would be part
of the UNE-P or LWC lines and not the 9-1-1 ]fnes in dispute. The 9-1-1 listings data are
used to provide CLEC line counts that are served by the CLEC-owned switch. Also,
AT&T claims that another possible expianation is that these three CLECs are acting on behalf
of other carriers, such as other CLECs or VolP providers Although, it can be a valid
possibility, AT&T did not provide any evidence to support the claim. The Commission
notes that this is not the first appearance of this issue. The Consumer Groups opposing
AT&T's prior application raised the issue (See, 06-1013-TP BLS, Opinfon and Order issued
December 20, 2006, at 29). AT&T should have known that it needed to support its data by
evideiue in the current proceeding when it decided to use the same type of data. Rules
4901:1-4-09(B)(3) and 4901:1-4-10(A), O.A.C., impose upon AT&T the burden of
demonstrating that as of the date of the application, it meets at least one of the com}ietitive
market tests in each exchange area by providing the supporting information and detailed
analysis in the exhibits of its application. We find that AT&T failed to carry its burden of
proof regarding the residential 9-1-11istings for these three CLECs.

Accordingly, we shall exclude from the calculation of the percentage of residential
access lines served by unaffiliated CLECs in the Canal Winchester, Groveport, and New
Albany exchanges the access lines included in the residential 9-1-1 listings sheet which are
attnbuted to each of the three CLECs. This determination impacted aii of the three
exchanges resulting in the percentage of residential access lines served by unaffiliated

9 Due to proprkriary concems, the specific identity of these carriers will remain confidentiaL
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CLECs to be less than the 15 percent threshold required by Test 3. Accordingly, the Canal
Winchester, Groveport, and New Albany exchanges are not eligible for BLES alternative
regulation treatment because they do not meet one of the Test 3 requirements.

As to the OCC's argument that AT&T overstated the CLECs' residential market
share by relying upon carriers that are not actively marketing residential services, we
reject this argument. We find it unreasonable to exclude the market share of a given CLEC
based upon its marketing activity, which may change from time-to-time. The fact that a
CLEC is successful in winning and keeping customers is a clear signal of the oompetitive
pressure the ILEC faces and to which it must respond. Finally, we are not convinced by
OCC's argument that we should exclude the market share of CLECs engaged in resafe,
UNE-P, or LWC because these CLECs do not actively market to residential customers or
do not serve residential customers (Hagan Affidavit at I17). Specifically, the Commission
notes that OCC's witness Hagan recognizes that such lines represent a very small
percentage of total residential access lines reported by AT&T (Id.; Hagan Affidavit, Att.
KLH2).

2. FaciIities-based Providers

OCC's Position

Challenging AT&T's compfiance with the second prong of Test 3, OCC notes that
the second prong requires the presence of at least two unaffiliated, facilities-based CLECs
providing BLE3 to residential customers. AT&T's application identifies MCI and Sage as
unaffiliated facifities-based CLECs that provide BLES to residential customers in each of
the six Test 3 exchanges. Because neither MCI/WorldCom nor Sage provides stand-alone
BLES to residential customers, OCC concludes that AT&T has failed to meet the second
prong of Test 3 for all six exchanges (OCC Opposition at 57).

AT&T`s Position

Contrary to OCC's assertion, AT&T declares that MCI/WorldCom and Sage are
two unaffiliated facilities-based CLECs that are present and provide service to residential
customers (AT&T Memorandum Contra at 27). AT&T rejects as faulty pCC's argument
that MCI/WorldCom and Sage should be disqualified for failure to provide stand-alone
BLES to residential customers.

Commission Conclusion

The second prong of Test 3 requires that the applicant demonstrate that there are at
least two unaffifiated, facilities-based CLECs providing BLES to nesidential customers in
each requested exchange. Similar to our discussion regarding Test 4 above, we find that
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MCI/WorldCom and Sage are unaffiliated facilities-based CLECs for the purpose of Test
3. Pursuant to our discussion regarding Test 4, we also conclude that MCI/WorldCom
and Sage are unaffiliated, faalities-based CLECa providing BLES services to residential
customers in the relevant exchanges as listed in Attachment B of this opinion and order for
the purposes of meeting the second prong of Test 3.

3. Presence of Alternative Providers Serving the Residential.

Market

OCC's Position

Referring to the third prong of Test 3, OCC states that the rule requires the
presence of at least five alternative providers serving the residential market (QCC

Opposition at 57). Unlike Test 4, CI.ECs under Test 3 do not have to be facilities based or

un.affiiiated. Consequently, CLECs that are disqualified under Test 4 may pass under Test
3 (Id.). With the exception of First Comm in the Salineville Exchange, OCC declares that

none of the Test 4 candidates qualify even if the facilities-based criterion is removed (Id. at
56-63). In summary, OCC concludes that AT&T has failed to carry its burden regarding
Test 3 and that AT&T should be denied BLES alternative regulation for the Belfast, Canal

Winchester, Groveport, Lewisville, New Albany, and Salineville exchanges.

AT&T's Position

In disagreement with OCC, AT&T asserts that there are at least five alternative
providers that are present and serving residential customers in the Test 3 exchanges. In
response to CCC's daim that none of the providers, with the exception of First Comm in
the Salineville Exchange, comply with the third prong of Test 3, AT&T defines
competition differently. To AT&T, it is not necessary that customers view differing
services as interchangeable. What is critical is that competitors have the ability-actual or
potential-to take significant amounts of business away from each other (AT&T
Memorandum Contra at 27-28).

Commission Conclusion

We note that the majority of wireline and wireless alternative providers identified
by AT&T to satisfy the third prong of Test 3, have already been discussed in our
evaluation of the presence of at least five unaffiliated facilities-based altemative providers
serving the residential market under the second prong of Test 4. Therefore, we find that
the following alternative providers meet the third prong of Test 3: ACN, Comcast/Insight,
First Convn, New Access, Revolution, Talk America/Cavalier, and Trinsic.
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Specific to PNG, we find that, based on the data in the record, the company meets
all of the requirements of the third prong of Test 3. Specifically, we evaluated PNG's
operations in the four exchanges for which it was identified in AT&Ts application. The
record demonstrates that through resale of AT&Ts residential servioes, PNG provides
residential services that compete with AT&T's BLES. PNG maintains residential tariffed
offerings and has residential White Pages listings in the Cana1 Winchester, Lewisville,
New Albany, and SalineviIle exchanges (AT&T Application at Ex. 3). Therefore, we find
that, based on the record, PNG should be considered for the purpose of satisfying the
criteria outlined in the third prong of Test 3 in these four exchanges. Similarly, we
evaluated Global Connection, Inc,'s operations in the Canal Winchester Exchange, The
record shows that Global Connection, Inc. provides residential services that compete with
AT&Ts BLES. Global Connection, Inc. maintains residential tariffed offerings and has
residential White Pages listings in the Canal Winchester Exchange. Therefore, we find
that, based on the record, Global Connection, Inc. should be considered for the purpose of
satisfying the criteria outlined in the third prong of Test 3 in Canal Winchester Exchange.

In regard to the wireless providers identified to satisfy Test 3-Alltel Wireless,
Sprint/Nextel, and Verizon Wireless-for the same reasons as stated in our discussion of
Test 4, we find that these wireless companies are alternative providers that satisfy the
third prong of Test 3 for those exchanges listed in Attachment B.

4. Exchanges Requiring Special Consideration Due to Unique
Circumstances

As in 06-1013-TP-BTS, the request for alternative regulation of BLS in the Canal
Winchester, Groveport, and New Albany exchanges raises the unique situation of one
switch serving two exchanges. Unlike the scenario discussed with respect to Test 4, we
recognize that all three prongs of Test 3 require CLEC information, to the extent that
AT&T relies on CLECs to satisfy the third prong of Test 3. Examining the data filed in this
proceeding, we find that the data extracted by AT&T uses both the switch's CLLI code and
the first six digits of the telephone numbers (NPA-NXX), which are uniquely assigned to
the individual exchange by the North American Numbering Plan Administrator
(NANPA). Accordingly, the data provided in AT&T's application for the Canal
Winchester and Groveport exchanges (i.e., CLECs lines leased from AT&T, CLECs lines
served over the CLEC's own switch, and ported telephone numbers sheet) represent the
various CLECs providing nesidentiaI service in the individual exchange separately,
regardless of whether the CLEC also serves customers in the other exchange served by the
same switch or not. Therefore, based on the record in this proceeding, we find that AT&T
has satisfied the second and third prongs of Test 3 in the Canal Winchester and Groveport
exchanges as outlined in Attachment C to this opinion and order.
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As we determined earlier, based on the data in the record, the Canal Winchester,
Groveport, and New Albany exchanges identified by AT&Ts application specific to Test 3
meet some, but not all, of the requirements of the Test 3. Accordingly, the Canal
Winchester, Groveport, and New Albany exchanges are not eligible for BLES alternative
regulation treatment because they do not meet one of the Test 3 requirements. These
exchanges and the corresponding data are sumrnazized in Attachment C.

V. TARIFF AMENDMENT'S

AT&T filed the proposed tariff modifications necessary to iinplement the pricing
flexibility rules set forth in Rule 4901:1-4-09(A), O.A.C. The necessary tariff revisions
include modifying the tariff structure to separate the competitive exchanges from the
noncompetitive exchanges. For tracking purposes, the exchanges appear in a matrix
format. This format includes columns for tier classification, maximum rate, and the
effective date of the proposed increase in the maximum rate. In exchanges that AT&T is
requesting competitive treaiment, the company is proposing to apply any allowable BLES
increase to the access line portion of the monthly charge. The actual monthly charge has
not been increased in this application. Pricing flexibility rules also allow certain other
non-core Tier 1 services to receive Tier 2 pricing flexibility. AT&T's proposed tariff reflects
these changes as well. After a thorough review of the information provided by the
applicant, the Commission believes that the tariff, as revised on May 25, 2007, and on June
6, 2007, is just and reasonable specific to those exchanges approved pursuant to this

opinion and order.

VI. OUTSTANDTNG PROCBDiJRAL MATTERS

OCC, after considering its challenges to the Commission's BLES alternative
regulation rules and the rules as applied, concludes that there is clear and convincing
evidence that extraordinary circumstances exist that necessitate a hearing on AT&T's

application (OCC Opposition at 8).

AT&T believes that OCC's request for a hearing should be denied inasmuch as

Rule 4901:14-09(G), O.A.C., has not been satisfied and because a hearing would only add
unnecessary delay to a process that was intended to be expedited and automatic (AT&T

Memorandum Contra at 7).

Based on the discussion and determinations incorporated within this opinion and
order, the Commission does not believe that a hearing is necessary. Therefore, we find
that OCC's request for a hearing ahould be denied.

On March 9, 2007, AT&T filed a motion for a protective order seeking confidential
treatment of CLEC-specific information concerning presence and services in specific
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telephone exchanges. AT&T contends that this kind of information is generally regarded
as confidential and/or proprietary. In a May 3, 2007, supplement to its motion for
protective order, AT&T sought to extend protective treatment to CLEC-specif•ic market
data which AT&T cited in its memorandum opposing OCC's opposition to AT&T's
application. We find both motioas to be reasonable and consistent with practice. The
motions shall, therefore, be granted.

On May 8, 2007, OCC filed a motion for protective order. Concurrently with its
motion for protective order, OCC filed a reply to AT&T's memorandum contra. OCC
states that its reply contains information that AT&T regards as confidential. While not
necessarily agreeing that all the information is confldential, OCC, nevertheless, seeks
protective treatment in accordance with a protective agreement entered into with AT&T.
The Commission finds OCC's motion to be reasonable and, therefore, it shall be granted.

VII. CONCLUSION

Upon a thorough review of the record in this proceeding, the Commission
deterrnines that, pursuant to Section 4927.03(A), Revised Code, AT&T has met its burden
of proof for those exchanges identified in Attachments A and B of this opinion and order.
Specifically, AT&T has demonstrated that the granting of the company's application for
BLES and other Tier 1 service flexibility in the designated exchanges is in the public
interest, that AT&T's BLES is subject to competition, that the company's customers have
reasonably available alternatives, and that there are no barriers to entry with respect to
BLES in those exchanges.

Moreover, as discussed in detail above, the Commission determines that AT&T's
application is complete and meets the filing requirements of Rule 4901:1-4-09, O.A.C. The
Commission recogrdzes its statutory charge to maintain a balance between ensuring the
availability of stand-alone BLES at just and reasonable rates, while at the same time
recognizing the continuing emergence of a competitive environment through flexible
regulatory treatment.

Accordingly, based on the record In this proceeding, the Commission finds that the
customers in exchanges ]isted in Attachments A and B of this opinion and order have
readily available alternative services to AT&T'a BLES which are offered by the altetaative
providers listed for the relevant exchange.

In accordance with Chapter 4901:1-4, O.A.C., the Conmmission determines that
AT&T's application for altemative regulation of basic local exchange and other Tier I
services should be approved consistent with the terms of this opinion and order, for those
exchanges designated in Attachments A and B of this opinion and order. With respect to
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the exchanges designated in Attachment C, the application is denied inasmuch as it does
not meet aII of the criteria set forth in the relevant competitive market tests.

VIIf. FINDINGS OF FACT AND CONCLUSIONS OF LAW:

(1) On March 9, 2007, AT&T filed an application for approval of an
altemative form of regulation of BLES and other Tier 1 services in
11 exchanges in its incumbent service territory. AT&T filed its
application pursuant to Section 4927.03 and 4927.04, Revised Code.

(2) Rule 4901:1-4-10(C), O.A.C., sets forth 4 competitive tests. In order
to qualify for pricing flexibility for BLES and other Tier 1 services in
a particular exchange, the applicant has the burden to denwnstrate
that it meets at least one of the competitive market tests set forth in
the rule.

(3) For the Belfast, Canal Winchester, Groveport, Lewisville, New
Albany, and Salineville exchanges, AT&T relies on the competitive
test set forth in Rule 4901:1-1-10(C)(3), O.A.C. For the Bamesville,
Dresden, East Liverpool, Harrisburg, and St. Clairsville exchanges,
AT&T relies on the competitive test set forth in Rule 4901:1-4-
10(C)(4), O.A.C.

(4) On April 23, 2007, OCC filed a pleading opposing AT&T's
application.

(5) On May 3, 2007, AT&T filed a memorandum opposing OCC's April
23,2007, pleading.

(6) OCC Hled a reply to AT&T's memorandum on May 8, 2007.

(7) AT&T's application complies with the filing requirements of Rule
4901:1-4-09, O.A.C.

(8) Consistent with the criteria set forth in Rule 4901:1-4-10(C)(4),
O.A.C., AT&T satisfies the applicable test and is granted alternative
regulation of basic local exchange and other Tier 1 services
pursuant to Chapter 4901:1-4, O.A.C., for those exchanges
identified in Attachment A of this opinion and order.

(9) Consistent with the criteria set forth in Rule 4901:1-4-10(C)(3),
O.A.C., AT&T satisfies the applicable test and is granted alterrtative

000338D



07-259-TP-sLS -35-

regulation of basic local exchange and other Tier I services
pursuant to Chapter 4901:1-4, O.A.C., for those exchanges
identified in Attachment B of this opinion and order.

Itis,therefore,

ORDERED, That AT&T's application for alternative regulation of BLES and other
Tier I services is granted in part and denied in part, as discussed above. It is, further,

ORDERED, That for those exchanges identified in Attachments A. and B of this
opinion and order, AT&T is granted Tier 2 pricing flexibility for all Tier 1 non-core
services and BLES and basic Caller ID will be subject to the pricing flexibility provided for
pursuant to Rule 4901:1-4-11, O.A.C. It is, further,

ORDERED, That, consistent with Rule 4901:1-4-11, O.A.C., AT&T shall provide
customer notice to affected customers a minimum of thirty days prior to any increase in
rates. It is, further,

ORDERED, That the tariff revisions and amendments filed on May 25, 2007, and
June 6, 2007, are approved relative to the exchanges for which BLES alternative regulation

is granted. It is, further,

ORDERED, That AT&T is authorized to file complete c+opies of tariffs in final form
consistent with this opinion and order. AT&T shall file one copy In its TRP docket (or may
make such filing electronicaIIy as directed in Case No. 06-900-AU-WVR), and one copy in
this case docket. It is, further,

ORDERED, That.OCC's request for a hearing is denied. It is, further,

ORDERED, That, to the extent not addressed in this opinion and order, all other
arguments are denied. It is, further,

ORDERED, That our approval of AT&T's application, to the extent set forth In this
opinion and order, does not constitute state action for the purpose of antitrust laws. It is
not our intent to insulate the company from the provisions of any state or federal law
which prohibits the restraint of trade. It is, further,

ORDERED, That, except as specifically provided for in this opinion and order,
nothing shall be binding upon the Connnission in any subsequent investigation or
proceeding involving the justness or reasonableness of any rate, charge, rule, or

regulation. It is, further,
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ORDEREC), That the Docketing Division maintain for 18 months from the date of
this opinion and order, all documents that were filed under seal in conjunction with
AT&T's motion for protective order filed March 9, 2007, its supplement to motion for
protective order filed May 3, 2007, and OCC's motion for protective order filed May 6,
2007. It is, further,

ORDERED, That a copy of this opinion and order be served upon all parties and
interested persons of record.

f&.1l c'^4&
Paul A. Centolella

Valerie A. Lemmie

LDJ:ct

Entegi tiexo_y^nat

4x't-#' 9^ ^
Reneg J. Jenkins
Secretary

Ronda H
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Attachrnent A

AT&T Ohio
Case No. 07-259-TP-BLS

Test 4 Results

zchaage Name
Test
Used

% Attm
Lines
Lost

# of
Uoaflf.

F.B. AIR
Providen

Names of Unatflliated
F.B. alt. providers

Test #4
Result

amesvfile 4 .18% 8

ACN Cmnm.
Comcast/Insight Phone
First Comm.
MC7/WorldCom
New Access
Sage Telecom.
Talk AmaricalCavalier
Trinsic Comm. pmved

resden 4 .01% 8

ACN Comm.
First Comm.
MCENJorldCom
New Access
Rovolution Comm.
Sage Telecom.
Talk America/Cavalier
Tiinsic Comm. proved

Eaat Livarpoot 4 6.52% 7

ACN Comm.
Budget Phone
First Comm.
MCUWorldCom
Sage Telecom.
Talk Ameiica/Cavalier
Trinaic Comm. pproved

arcisburg 4 .48% 8

ACN Comm.
First Comm.
MCT/VVorldCom
New Acceas
Revolution Comm.
Sage Teiecom.
Talk America/Cavalier
Verizon Wireless proved

t. Clahvtle 4 .19% 8

ACN Comm.
Comcast/Insight Phone
Ftrst Comrn.
MC7/WorldCom
New Access
Saga Telecom.
Talk America/Cavalier
Trinsic Conun. proved
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Attachment B

AT&T Ohio
Case No. 07-259-TP-BLS

Test 3 Results

Exchange
Name

Test
Used

%
CLEC

Market
Share

# Of
UnaHt.

I+:B.
CLECs

Name(s) of
UnaRlBatal
F.B. CLECs

# of alt.
provid-

en
Nantes of a!G

providers
Teat #3
ltesnlt

CllWorldCom

First Comm.
New Access
Revolution Comm.
Talk America/Cavalier

1 Belfast 3 16.44% 2 Sage Telecom 5 Trinsic Comm. Approved

Cl/WorldCom

AC13 Comm,
First Comm.
PNG Telecom
Revolution Comm.

2 Lewisville 3 16.53% 2 Sage Telecom S Talk AmericalCavalier Approved

CIlWorldCom

ACN Comm.
First Comm.
PNG Telecom
Revolution Comm,

3 Salineville 3 17.97% 2 Sage Telecom 5 Talk America/Cavaiier Approved



Attachment C

AT&T Ohio
Case No. 07-259-TP-BLS

% #of
CLEC Unaflt. Name(s) of # of alt.

Test Market F.B. Unallfillated F.H. pravid-
Exchange Name Used Share CLECs CLECs ers

iess
than MCUWorldCom

I Canal Winebes0ar 3 15% 2 Sage Telecom 10

less
than MCI/WorldCom

2 Groveport 3 15% 2 Sage Telecom 9

lesa
than MCUWorldCom

3 New Aibany_ 3 15% 2 Sage Telecom 10

page 1of i

Names ofatL Test #3
providers Resalt

ACN Comm
Comcast/lnsight Phone
First Comm.
Global Connection
New Access
PNG Telecom
Revolution Comm.
SprintlNextel
Talk America/Cavalier
Trinsic Comm. Denied

ACN Comm.
ComcastMsight Phone
Fast Comm.
New Ac.cess
Revolution Comom.
Sprint/Nextel
Talk Amcrica/Cavalier
Trinsic Comnu.
Vctizoa Wireless Denied

ACN Comm
Comcast/Insight Phone
First Conun.
New Access
PNC3 Telecom
Revolution Comm.
SprintlNextal
Talk America/Cavalier
Trinsic Coame.
Verizon Wiroless Denied

^n^^^►^^



BEFORE

THE PUBLIC UTII.,TITES COMMISSION OF OHIO

In the Matter of the Commission Ordered )
Investigation of an Elective Alternative ) Case No. 00-1532-TP-COI
Regulatory Framework for Incumbent
Local Exchange Compan3es. )

OPIN O)V AND ORDER

The Commission, considering the staff proposal, exhibits, the comments and letters
of record, the applicable law, the testimony from the local public hearings, and being
otherwise fully advised, hereby issues its Opinion and Order.

OPINION:

I. BACKGROUND

Historically, the rate-setting framework under which incumbent local exchange
carriers (ILECs) operated in Ohio was set forth in Chapter 4909, Revised Code. This rate-
setting framework became known as rate base, rate of return regulation and was used by
the Commission to establish ILEC telephone rates for more than 75 years. In 1988, due in
part to technological and regulatory changes previously taking place in the
telecommunications environment, the then-chairman of the Commission proposed to a
House Subcommittee a legislative proposal that eventually became Amended Substitute
House Bill Number 563 (H.B. 563). On December 15, 1988, then-Governor Richard F.
Celeste signed into law H.B. 563 which enacted Sections 4905.402 and 4927.01 through
4927.05, Revised Code.

Among other things, Chapter 4927, Revised Code, authorized the Commission to
adopt alternative regulatory frameworks for large and small telephone companies in Ohio.
The Commission utilized this authority to adopt an alternative regulatory framework for
those telephone companies serving fewer than 15,000 lines (otherwise known as small
local exchange companies) in Case No. 89-564-TP-COI (89-564), In the Matter of the
Commission Investigation into the Implementation of Sections 4927.01 to 4927.05, Revised Code,

as They Relate to Regulation of Small Local Exchange Telephone Companies, Supplemental
Finding and Order (August 15,1991). Similarly, the Commission adopted an alternative
regulatory framework for large local exchange companies (those companies serving 15,000
or more access lines) in Case No. 92-1149-TP-COI (92-1149), In the Matter of the
Commission's Promulgation of Rules for Establishment of Alternative ReguIation for Large LocaI
Exchange Telephone Companies, Finding and Order Qanuary 7,1993).

Since the adoption of 92-1149, only three ILECs have chosen to propose an
alternative regulation plan.l The most often cited reason why more companies have not
chosen to propose their own alternative regulation plans under the 92-1149 framework is

I Those companies are The Western Reserve Telephone Company, Ameritech Ohio (formerly known as
The Ohio Bell Telephone Company), and Cincinnati Bell Telephone Company.
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the time and cost involved in such cases. Further, many companies note that their
proposals end up in lengthy negotiations and that the end product of those negotiations
often results in an approved regulatory plan that is significantly different from the plan
originally proposed. Recognizing that only three ILECs had chosen to propose an
alternative regulation plan, the Commission instructed its Staff,to consider whether it is
possible to eliminate many of the process concerns expressed by the ILECs by
promulgating an "off the shelf" alternative regulation plan framework that could be opted
into by an ILEC and still satisfy the public policy goals enumerated in Chapter 4927,
Revised Code. Staff responded with a proposal for an elective alternative regulation plan
that could be opted into'by the electing ILEC. The Commission issued the Staff-proposed
rules for comment by entry issued March 1, 2001. Several rounds of comments and seven
local public hearings have been held to elicit views from interested stakeholders on the
Staff proposal for an elective alternative regulation plan. Additionally, numerous letters
have been filed in the Commission's docket expressing various views on the Staff
proposal. After reviewing all of the various comments and after reviewing the applicable
law and poIicy of Ohio, the Commission today adopts rules by which an incumbent local
exchange carrier can opt into an elective alternative regulation plan.

The alternative regulation plan proposed in this document is intended for any ILEC
^ that is seeking to have alternative regulatory requirements, but that is not interested in

pursuing an individual, company-specific apphcation for alternative regulatory treatment
pursuant to 92-1149 and 89-564. Further, adoption of the elective alternative regulation
plan by the ILEC would enable the ILEC to operate under the retail service requirements
being considered in combined Case Nos. 99-998-Tp-COI and 99-563-TP-COI (563/998) as
opposed to the existing non-alternative regulation requirements. This elective alternative
regulation plan would in no way Iimit an ILEC from proposing a company-specific plan
under the existing 92-1149 or 89-564 alternative regulation procedures that could also
qualify the ILEC for the proposed retail service requirements.

In the 563/998 companion investigation involvin g a revision to the rules by which
telephone companies interact with consumers and with each other, the Commission is
consideriztg a set of proposed new requirements for retail services. The proposed rules in
563/998 indude two tiers of regulated retail services. Each tier has increasing levels of
regulatory and market flexibilities. Competitive local exchange carriers (CLECs) and
interexchange carriers (IXCs) will operate under the new rules automatically. However,
the Commission concludes that ILECs may operate under the new rules through adoption
of the elective alternative regulation plan being adopted today or through the
development and adoption of a company-specific aiternative regulation plan pursuant to
Chapter 4927, Revised Code, and the Commission's requirements in 92-1149 and 89-564.

„
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II. STATUTORY AUT'HORTI'Y

A. Commissign Author}}jr to Adopt Elective .PAlternative Re ation

The Consumer Parties2 claim that the Staff-proposed rules lack the procedural
requirements necessary to protect consumers and to meet the statutory requirements of
Ohio's ratemaking process (Consumer 1'arties comments, 10-17; AARP comments, 2-3).
Specifically, the Consumer Parties maintain that the elective alternative regulation
proposal permits increases for noncompetitive services without any of the process and
safeguards found in Sections 4909.18 and 4909.19, Revised Code. Hence, elective
alternative regulation is unlawful, as proposed, the Consumer Parties aver (Id.).
Moreover, according to the Consumer Parties, the lack of adequate market-opening
commitments aggravates the fact that the proposed alternative regulation fails to require
the Commission to make a finding that competition exists for the services and that the
services would face unlimited rate increases. This lack of required Comxnission action is
contrary to Ohio law, the Consumer Parties allege (Id.). To support this argument, the
Consumer Parties claim that a finding of current competition and a showing of available
alternatives is required for an exemption or altemative regulatory treatment under Section
4927.03, Revised Code. Absent that finding of competition and showing of available
alternatives, the Consumer Parties, citing Section 4927.04(A)(2), Revised Code, claim that
increases for noncompetitive services are deemed a request for an increase in rates
invoking the attendant procedures set forth in Section 4909.18, Revised Code. The General
Assembly was willing to encourage alternative regulatory requirements for the
telecommunications industry in Ohio, the Consumer Parties acknowledge, but only if
actual competition was robust enough to provide consumers with protection from
monopoly abuses (Id.). The Consumer Parties also aver that, even if an ILEC were to make
and to follow through on significant market-opening commitments, the fulfillment of a
market-opening commitment, absent actual effective competition, does not meet the
statutory requirements of Section 4927.03(A), Revised Code (Id.).

The Commission's actions in this docket are also unlawful, the Consumer Parties
claim, because the Staff has provided no reason, rationale, or explanation for its departure
from the methodology and structure used in 92-1149 (Id. at 18). Consumer Parties
speculate that this explanation might be viewed as limiting the Commission's ability to
enact any process that the Commission wants. This is dearly not the case, the Consumer
Parties aver. However, they maintain that if Staff were to issue some process as part of the
draft rules, then the Commission would have to explain why it was taking whatever action
it ultimately does. The Consumer Parties observe that this explanation or rationale is an
important part of the regulatory process (Id. at 19). Citing to Cleveland Electric Illuminating
Company v. Pub. i.Itil. Comm. (1975), 42 Ohio St. 2d 403, the Consumer Parties maintain that
the Ohio Supreme Court has held that while "the Commission should be willing to change
its position when the need therefor is clear and it is shown that prior decisions are in error,
it should also respect its own precedents in decisions to assure the predictability which is
essential in all areas of the law, including administrative law." The Court concluded that

2 Commenters supporting this position include: Ohio Consumers' Counsel, American Association of
Retired Persons (AARP), Appalachian People's Action Coalition, Communities United For Action,
Edgemont Neighborhood Coalition, Empowerment Center of Greater Cleveland, City of Columbus, City
of Cleveland, and the City of Toledo.

000v ^9l
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the Commission's change in policy was improper because the Commission had failed to
articulate adequately the justification for change in policy, the Consumer Parties submit
(Id.).

The Consumer Parties also argue that elective altemative regulation will not further
Ohio telecommunications policy as set forth in Section 4927.02, Revised Code. While
acknowledging that Staff's proposed rules cap rates for basic local exchange service and
that this helps ensure affordability, the Consumer Parties claim , that this provision
provides no more value than has been accomplished through either traditional regulation
or company-specific altemative regulation (Id. at 26-27). In addition, the Consumer Parties
maintain, the packaging of basic local exchange services with deregulated services and the
lack of marketing rules and consequences for their violation make rate caps for basic local
exchange service less meaningful (Id.). The Staff-proposed elective alternative regulation
plan also does little to maintain just and reasonable rates due to the lack of constraints on
price increases for nonbasic tier I and tier 2 services, according to the Consumer Parties
(Id. at 28). This problem, they say, is exacerbated because the electing II.EC is freed from
rate-of-return regulation under the Staff proposal (Id.). The Consumer Parties next claim
that the Staff-proposed rules do little to encourage innovation and to promote diversity
and options for the benefit of consumers (Id. at 29). Finally, on the issue of recognizing the
emergence of a competitive environment through flexible regulatory treatment, the
Consumer Parties aver that, as discussed elsewhere in their comments, the Staff's proposal
actually contradicts the state's telecommunications policy (Id. at 30).

Contrary to the aforementioned arguments, the II..ECs maintain that elective
altemative regulation is consistent with, and does not violate, Ohio law. In support of this
argument, several ].I.EC commenters discuss the requirements of Sections 4927.03 and
4927.04, Revised Code. Cincinnati Bell Telephone Company (CBT) argues that Section
4927.03, Revised Code, authorizes the Commission to establish altemative regulatory
requirements if the Commission finds that such measure is in the public interest and that
either the telephone company or companies are subject to competition with respect to such
public telecommunications service or the customers of such public telecommunications
service have reasonably available alternatives (CBT reply comments, 6). According to CBT
and United Telephone Company of Ohio and Sprint Communications Company, L.P.
(collectively, Sprint), the proposed rules satisfy the competition determulation of Section
4927.03, Revised Code, by requiring implementation of the market-o pening measures of
§251 of the Telecommunications Act of 1996 (1996 Act). To determine whether
competitive conditions exist, CBT and Sprint note that the Commission need look no
farther than Section 4927.03, Revised Code. Those factors include the ability of alternative
providers to make substitute services available and the ease of entry for other providers
(CBT reply comments, 7; Sprint reply comments, 12). Pointing to the market-opening
commitment for rural ILECs and the obligations of nonrural ILECs under §251 of the 1996
Act, CBT and Sprint assert that the Commission is justified in determining that no barriers
to competitive entry exist and, therefore, that an ILEC opting into elective altemative
regulation is subject to competition (Id.). Sprint further notes that the Staff has proposed,
in the 563/998 companion docket, to require ILECs to provide operational support system
performance measurements to connecting CLECs and the Commission staff (Sprint reply
comments, 12). CBT also posits that an ILEC should not be denied alternative regulatory
treatment simply because other carriers have not availed themselves of the opportuzuty to

^3t^0^^^2
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enter the ILEC's market. Moreover, any suggestion by the Consumer Parties that the
finding under Section 4927.03, Revised Code, be raised to some^higher standard, such as
actual competition or a demonstration of market share loss, is unfounded, CBT claims (Id.).
Furthermore, CBT observes, even if the phrase "subject to competition" means a finding of
actual competition, Section 4927.03(A)(1)(b), Revised Coc)e, clearly permits the
Commission to make its determination without a finding regarding the level of
competition because the applicable statute is worded in the alternative (Id. at 8).

Because Section 4927.03, Revised Code, explicitly permits the Commission to
determine that any public telecommunications service, other than basic local exchange
service, should be exempted from any provision of Chapter 4905 or 4909, the Consumer
Parties' discussion concerning the applicability of Sections 4909.18,4909.19, and 4927.04,
Revised Code, should be rejected by the Commission, according to CBT and the Ohio
Telecommunications Industry Association (OTIA) (CBT reply comments, 8; OTIA reply
comments, 3). CBT next challenges the argument that there is no rationale for
implen#enting the proposed elective alternative regulation plan. CBT avers that rate-0f-
return regulation may be effective in controlling prices, but it provides no incentive for
carriers to control costs or to develop innovative services, since there is no reward for the
carriers in doing so (Id. at 9). Alternative regulation, as the name suggests, is an
altern ative to the traditional manner of regulation and instead of controlling prices by
limiting a carrier's earnings, alternative regulatory models control prices by setting
parameters on the prices a carrier may charge. Such alternative regulatory regimes more
closely replicate the workings of a competitive market according to CBT (Id.). For
example, if a company's prices are too high, other companies will be enticed into the
market. In order to maintain its place in the market, a company operating under elective
alternative regulation will be forced to lower its prices and, in order to maintain earnings,
will be forced to produce the service or product more efficiently. Moreover, CBT claims
that this incentive to maximize earnings also encourages innovation as companies seek
ways to distinguish their products from those of their competitors (Id. at 9-10).

CBT, Sprint, and OTIA next maintain that the Staff-proposed elective alternative
regulation plan fulfills the stated policy objectives of the General Assembly for alternative
regulation, contrary to the Consumer Parties' comments otherwise (CBT reply comments,
10; Sprint reply comments, 10-11; OTIA reply comments, 4). As a final matter, CBT and
ALLTEL note that the Consumer Parties incorrectly characterize alternative regulation as
deregulation. According to CBT, alternative regulation is simply a different means of
regulating a carrier's rates, while deregulation is the removal of regulations. CBT notes
that one need only look to the Staff-proposed local competition rules in the 563/998
companion docket to realize that all telecommunications carriers are still being held
subject to the Commission's regulation (CBT reply comments,11). ALLTEL Ohio, Inc. and
The Western Reserve Telephone Company (collectively ALLTEL) echo CBT's comments
concerning the continued applicability of the Commission's service quality standards and
consumer complaint procedures (ALLTEL reply comments, 2-5).

1. Subsequent Arsvments Concerning Commission's Legal Authoritv

By entry issued May 31, 2001, interested persons were afforded an opportunity to
submit legal arguments on the process, if any, the Commission should use to consider anI

I
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application for elective altemative regulation. Additionally, interested persons were also
invited to submit comments on a Staff proposal, appended as Attachment A, settin g forth
a process by which the Commission would consider an ILEC application for elective
alternative regulation. Legal briefs and reply briefs were filed on June 22 and July 6, 2001.
Consumer Parties again argued that, since there is no actual residential competition nor
reasonably available residential alternatives for nonbasic local services, there can be no
exemption or alternative regulatory requirements available to ILECs pursuant to Section
4927.03, Revised Code. Thus, since there can be no exemption from the provisions of
Section 4927.03, Revised Code, the provisions of Section 4927.04(A)(2), Revised Code, are
applicable which require the procedural requirements of Sections 4909.18 and 4909.19,
Revised Code, to be applied (Consumer Parties process comments, 6-7). According to the
Consumer Parties, the procedural safeguards of Sections 4909.18 and 4909.19, Revised
Code, include: public notice of the application, Staff report of investigation mailed to all
rnayors of municipalities affected by the application, docketing of a Staff report, and
public hearings (Id. at 8). Furthermore, the Consumer Parties claim that there is no
statutory nor otherwise reasonable basis to permit a process designed for use by small
ILECs to be used by large ILECs as proposed in the May 31, 2001 attachment (Id. at 10-11).
The Consumer Parties next turn to presenting detailed comments on the individual
proposals set forth in the May 31, 2001 attachment generally az gumg that the proposal fails
to provide consumers with basic due process rights to ensure that any rates resulting from
an elective altemative regulation plan are just and reasonable (Id. at 12-29). Regarding the
ILEC assertions of competition and reasonably available alternatives, the Consumer
Parties maintain that such assertions are too general, inadequate, and flawed (Consumer
Parties reply process comments, 11). The Consumer Parties also submit that the ILECs, in
their June 22, 2001 comments regarding the process, are attempting to reduce the already
inadequate process proposed by the Staff to an even more minimal level (Consumer
Parties reply process comments, 30).

The Ohio Cable Telecommunications Association (OCTA) commented that the
Commission should modify the Staff proposal to permit the Commission to retain an
independent consultant to perform a detailed fmancial analysis and to alIow the Staff or an
independent consultan t to make recommendations as to reducing, capping, or freezing
certain rates for certain serv ices. Additionally, OCTA recommended inserting the
intemlediate step of investigating and analyzing whether there is any unsatisfied demand
for advanced telecommunications services and, if there is no unsatisfied demand, require
an additional commitment or commitments that would benefit customers with disabilities,
special needs, or customers utilizing lifeline services (OCTA process comments, 2-4; reply
process comments, 2). AT&T Communications of Ohio, Inc., TCG Ohio, and AT&T
Wireless Services (hereafter AT&T) observed that, to the extent the Commission were to
adopt an elective alternative regulation plan, it is essential that the Commission provide a
detailed process for ILECs to follow, and that Staff's proposal provides a good initial draft
of such a process (AT&T process comments, 1). However, AT&T believes the proposal can
be greatly improved upon and, as currently drafted, does not satisfy the relevant statutory
requirements (Id.). Those areas necessary to ensure that the application satisfies the
statutory requirements include that the information in the application must meet the
requirements of Sections 4909.18,4927.03, and 4927.04, Revised Code; that the Commission
cannot rely on an automatic a pproval process in any contested application; that the
Commission must form a record and file findings of fact and a written opinion; and that
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the Commission must make clear that the parties proposing a stipulation bear the burden
of proving the stipulation meets the relevant legal requirements (Id. at 4-6). In addition,
AT&T recommended certain other modifications to the Staff proposal to ensure that all
parties are afforded a fair opportunity to be heard on the substance of the ILEC

d h 11 dt t t tli ll AT&TS f CC d happ cahon. no a a ine ereste persons, not just Opeci fica y, t ean
Staff, be provided a prefiling notice of the application via regular mail. Additionally;
Staff's analysis of the application must be in writing and docketed publicl y or made part of
the ILECs initial public filing (Id.). AT&T also maintained that Staff's analysis must
contain an assessment of competition and include more significant competitive
conunitments than proposed in the Staff rules (Id.). With these modifications, AT&T
observed that the Commission can be assured of developing a fuU. record on which to
make a well-reasoned decision. In its July 6, 2001 comments, AT&T repeated the claim
that there is not a sufficient record on which the Commission can establish, in this docket,
an elective alternative regulation plan available to all ILECs in Ohio. However, if the
Comm.ission is intent on approving a generic altemative regulation plan, AT&T submitted
that the generic plan must be modified by certain procompetitive commitments that
would assure CLECs better "ease of entry" and the "ability to make functionally
equivalent or substitute services readily available" (AT&T reply process comments, 6-7).

Numerous ILECs claim that the Commission has the necessary authority to adopt
rules prescribing an elective form of alternative regulation (See generally process
comments of Ameritech Ohio, CBT, Verizon North Inc., ALLTEL, OTIA). Citing the
changes in the definition of basic local exchange services, as revised by S.B. 235, Ameritech
Ohio (Ameritech) noted that the changes to this definition substantially narrow the scope
of the term while, at the same time, expanding the services subject to alternative
regulatory treatment under Section 4927.03, Revised Code (Ameritech process comments,
2-4). Ameritech, Verizon North Inc. (Verizon), and OTIA maintain that the Commission
should adopt alternative regulation for nonbasic services under Section 4927.03, Revised
Code, in this case because, absent the necessary findings in this case, there will be no
streamlined elective plan and the General Assembly and the Commission will have spent
months on a fruitless exercise (Ameritech process comments, 6-7; Verizon process
comments, 5-6; OTIA process comments, 2-4). The Commission already has the
information available to it in order to make the statutorily required determinations that
either the ILECs are subject to competition or that reasonably available alternatives exist
and that such a grant is in the public interest (Ameritech process comments, 10-16). To
silence any procedural questions, however, Ameritech and OTIA noted that the
Commission could solicit conunents on the level of competition, the reasonably available
alternatives, and the public interest through an additional comment cycle (Ameritech
process comments, 10-16; OTIA process comments at 5). As a final matter, Arneritech
argued that the Staff proposal released for comment by the Commission as an attachment
to the May 31, 2001 entry should not be adopted, as these procedures far exceed any
reasonable need for a process applicable to alternative regulation for nonbasic services
(Ameritech process comments,17). Ameritech reiterated in it July 6, 2001 comments that
the Commission has the necessary authority to adopt rules prescrib ing elective form of
alternative regulation and, in fact, should adopt alternative regulation for nonbasic
services under Section 4927.03, Revised Code, in this case (Ameritech process reply
comments, 2-10).

0003-15
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CBT too argued that alternative regulation of telecommunications services other
than basic local exchange service is authorized by Section 4927.03, Revised Code (CBT
process comments, 2). CBT further averred that, once the Conunission creates a standing
exemption or alternative regulation requirements for services other than basic local
exchange service, unless an ILEC proposes a rate increase for basic local exchange service,
none of the rate case procedures specified in Sections 4909.18 and 4909.19, Revised Code;
apply to the adoption of elective alternative regulation by an ILEC (Id.). This rulemaking
has satisfied the public notice and comment requirements of Section 4927.03, Revised
Code, and there is no requirement under that statute to hold a hearing CBT observed (Id.
at 4). Citing to Consumers' Counsel v. Pub. Util. Comm. (1994), 70 Ohio St. 3d 244, CBT
stated that there is no requirement that the Commission afford ratepayers a hearing on the
alternative regulation plan when the statute does not explicitly require a hearing (Id.).
CBT, joined by the Small ILECs3, concludes that, although some reasonable due process

^ procedures are appropriate (such as a pre-filing review of an elective alternative
; regulation plan by the Corrtmission to ensure that the plan complies with the

Commission's rules before it goes into effect), the rate case-type procedures set forth in the
May 31, 2001 attachment are unnecessary and unwarranted (Id. at 6 12; Small ILEC process
comments, 1-3). Ihe ICORfi Companies4 register serious concerns with the proposed
prefiling notification provisions of the May 31, 2001 attachment_ The ICORE Companies
recomrnend instead a simple notification procedure (ICORE process comments,1-2). The
ICORE Companies also object to proposed provisions regarding public forums, a
conference, and Commission consideration of the application (Id. at 3). Chillicothe
Telephone Company (CTC) expressed deep disappointment with the process proposal
appended to the May 31, 2001 entry as subjecting ILECs wishing to opt into elective
alternative regulation with significant costs, time delays, and personnel, resource, and
managerial obstacles that will do nothing more than doom the entire concept of elective
alternative regulation (CTC process comments, 2-5).

Verizon submitted that the lengthy application process and the attendant
uncertainty associated with the process will keep most ILECs from seeking alternative
regulation (Verizon process comments, 3). Verizon also submitted that, pursuant to
Section 4927.03, Revised Code, there are two methods whereby the Contrnission can
establish alternative regulatory requirements for ILECs: 1) through an application and
approval initiated by the ILEC, or 2) by the Conunission on its own initiative after notice
and comment. The May 31, 2001 proposal has the effect, according to Verizon, of

3

4

The Small ILSCs include: Arcadia Telephone Company, Arthur Mutual Telephone Company, Ayersville
Telephone Company, Bascom Mutual Telephone Company, Benton Ridge Telephone Company,
Buckland Telephone Company, Champaign Telephone Company, Columbus Grove Telephone
Company, Continental Telephone Company, Conneaut Telephone Company, Doylestown Telephone
Company (Doylestown), Farmers Mutual Telephone Company, Fort Jennings Telephone Company,
Frontier Communications of Michigan, Inc., Germantown Independent Telephone Company, Glandorf
Telephone Company, Inc., Kalida Telephone Company, Inc., Little Miami Communications Corporation,

Ne hone Complany (McClure), Middle Point Home Telephone Company, Minford TelephoneMcClure Telep
Compan y, w Knoxvile Telephone Company, Nova Tel ep hone Company (Nova), Oakwood
Telephone Company, Orwell Telephone Company, The Ottoville Telephone Company, Pattersonville
Telephone Company, Ridgeville Telephone Company (Ridgeville), Sherwood Mutual Telephone
Association, Inc., Sycamore Telephone Company {Sycamore), Teiephone Service Company, Vanlue
Telephone Company, Vaughnsville Telephone Company, and Wabash Telephone Company.
The ICORE Companies include: Doylestown, McClure, Nova, Ridgeville, and Sycamore.
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converting the second option into an individualized process which is contrary to the
statute (Id. at 4). ALLTEL posits that the alternative regulation application procedures set
forth in the May 31, 2001 attachment are counterproductive to their statutory authority
and are so burdensome that ILECs are not likely to adopt such an alternative regulation
plan. As a result, the network benefits expected by the Commission and contemplated
under the statute will simply fail to materialize according to ALLTEL (ALLTEL process•
comments, 8). OTIA asserted that ILECs should have two options available when
deciding whether to opt into elective altemative regulation. The first option would be the
Staff-proposed cap on basic local exchange service. Should an ILEC elect this option, the
OTIA submitted that no process is warranted and the only inquiry should be whether the
electing carrier has provided or will provide proper notice. The second option involves an
allowable increase in basic local exchange service to match the annual rate of inflation once
the 36-month cap expires. Under this second option, the OTIA submitted that some
procedural due process, as modified in the OTIA's comments, would be necessary (OTIA
process comments, 6).

2. ents in ResDc se 20,2001

By entry issued on July 20, 2001, the Commission offered interested persons a
further opportunity to comment on the extent to which there are competitive and
reasonably available alternatives to the nonbasic services being considered for alternative
regulatory requirements as a result of this case and the staff proposed rules in 563/998. As
part of the comments submitted in response to this invitation, interested persons were also
invited to opine on whether a grant of alternative regulation for nonbasic services is in the
public interest, provided an ILEC opting into the staff-proposed alternative regulation
plan agreed to fulfill the comrnitments of the proposed plan. Comments and reply
comments filed in response to this invitation were filed on August 17 and September 7,
2001, respectively. The Consumer Parties conclude that, after reviewing the testimony
from the local public hearings and the myriad of letters docketed by consumers in
opposition, the Staff-proposed elective alternative regulation plan does not satisfy the
public interest as identified by Section 4927.02, Revised Code. The Consumer Parties also
claim that no ILEC has demonstrated that its nonbasic telecommunications services are
either subject to competition or that reasonably available alternatives exist in order to
grant flexible regulatory treatment under Section 4927.03, Revised Code.

Also filing comments in response to the Commission's July 20, 2001 entry were
Time Warner Telecom of Oh.io, L.P., Nuvox Communications Ohio, Inc., Association of
Communications Enterprises, LDMI TeIecommunications, and CoreComm Newco, Inc.
(hereafter "CLECs"). Essentially, the CLECs agree with the Consumer Parties that the
Conun4ssion lacks the authority to make a generic determination of adequate competition
and/or reasonable alternatives for nonbasic services in this proceeding (CLEC comments,
1-2). The CLECs also agree with the Consumer Parties' proposition that company-specific
and exchange-specific determinations of the existence of reasonable alternatives for the
services in question are necessary (Id.). AT&T and WorldCom, Inc. (collectively
"AT&T/WorldCom") separately concur with this argument (AT&T/WorldCom
comments, 2). Moreover, the CLECs assert that there is no credible evidence that
meaningful competition exists for small business and residential customers anywhere in
this state, while the evidence indicating the failure of competition to develop is

00'V ^7
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overwhelming (Id.). For these reasons, the CLECs assert that the Commission must, at a
minimum, reject the suggestion that a blanket finding of competitive alternatives is
appropriate in this proceeding. Further, to the extent the Commission adopts Staff's
proposal, the CLECs claim that the Commission must modify the proposal to incorporate
the market opening commitments advocated by AT&T in its June 22, 2001 conunents (Id. at
3). AT&T/WorldCom concur with the concept that certain market opening commitments
are necessary. AT&T/WorldCom propose that significant market-opening commitments
include: an unrestricted unbundled network element platform (UNE-P) offering; a
nonrecurring migration charge in the range that was proposed by AT&T and WorldCom
separately in Ameritech''s TELRIC proceeding (Case No. 96-922-TP-UNC); and compliance
with Staff's proposed most favored nations rule in the 998 proceeding, as well as a
commitment not to contest the legality of that rule (AT&T/WorldCom comments, 3-4). In
their reply comments filed on September 7, 2001, AT&T/WorldCom reiterated earlier
comments that, for the most part, the ILECs have failed to present any evidence in this
record concerning the level of actual, like-kind competition in their territories
(AT&T/WorldCom reply comments, 1). Thereafter, AT&T/WorldCom addressed the
arguments offered by individual ILBCs offered to support a Commission determination
that an elective alternative regulation proposal can be initiated generically in this case
(AT&T/WorldCom reply comments, 7-20).

Representing interests of internet service providers (LSPs) were the American ISP
Association, the Ohio ISP Association, Frognet, Inc., Clover Computer Corporation, the
ISP Group, ECR Internet Services, Inc., eNET Inc., MetaLINK Technologies Inc., ONE
Communication Services Inc., and MidOhio.Net (hereafter "Joint ISPs"). In their view, the
Joint ISPs claim that the proposed alternative regulation rules will have a detrimental
impact on the joint ISPs that could potentially eliminate any competition for digital
subscriber line (DSL) high speed internet service, and consequently eliminate Ohio
consumers' access to high speed internet services. Specifically, the joint ISPs aver that if
the Commission is considering the deployment of advanced services to be a public benefit
being provided by ILECs in exchange for flexible retail pricing, then the Comnussion must
take appropriate measures to ensure that the ILECs do not become monopoly ISPs who
are the sole source of a DSL or other high speed connection to the internet (joint ISP
comments, 2). To rectify this concem, the Joint ISPs maintain that the adopted alternative
regulation rules must contain a commitment that the advanced service connections being
deployed (e.g., DSL loops) must be provided on a wholesale basis to nonaffiliated ISPs at a
price approximating the long run incremental cost for the service, and on the same basis
that the service is provided to an ILEC's affiliated I.SP (Id.). Additionally, the joint ISPs
submit that the adopted altemative regulation rules should contain a requirement that
each ILEC opting into a generic plan develop a process for DSL deployment that involves
information sharing and other involvement with the affected ISPs in each service area (Id.
at 7).

Ameritech claimed that the Consumer Parties' test whereby the Commission must
find under Section 4927.03, Revised Code, that competition or alternatives exist for each
service for each ILEC for each customer class for each market is utter nonsense (Ameritech
comments, 4). This assertion also reflects a misunderstanding of the relevant economic
principles, Ameritech concluded (Id.). Quoting from a report entitled Measuring
Competition in a Changing Telecommunications Market by Stephen B. Pocdiask, Ameritech
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claims that the information sector, which includes wireline telecommunications, wireless
telecommunications, cable networks and distribution, internet, paging, satellite, and other
industries, is converging. Ameritech encouraged the Commission to recognize this
convergence in the communications industry and to consider all technologies and
alternatives to nonbasic services, including wireless alternatives, in making the statutory1 determinations under Section 4927.03, Revised Code (Id. at 5-6). Ameritech continued by
addressing specific examples of evidence of competition and of reasonably available
alternatives (Id. at 7-15). Ameritech concluded by urging the Commission to find that
alternative regulation under Section 4927.03, Revised Code, is in the public interest for
nonbasic services and' that the Commission should also establish procedures for
companies to follow under Section 4927.04, Revised Code, for basic local services in this
case (Ameritech comments, 24-26).

CBT also argued that CLECs are not the only providers of alternative or substitute
services available. Like Ameritech, CBT encouraged the Commission to consider the
convergence in technology that is taking place and that was recognized by Michael Powell,
Chairman of the Federal Communications Commission (FCC), earlier this year (CBT

^ comments, 10). Alternative providers include wireless, cable, and internet protocol (Il')
telephony according to CBT (Id. at 11-16). CBT also noted that there are four primary
reasons why elective alternative regulation is in the public interest. Those four reasons
include: consumers receive complete rate protection for basic local exchange service;
companies adopting an elective alternative regulation plan make certain commitments
that would not otherwise be required; the elective alternative regulation plan promotes
innovation and diversity of options in telecommunication services; and the availability of
an elective alternative regulation plan conserves resources that would be consumed in a
rate case (Id.). Verizon, ALLTEL, CenturyTel of Ohio, Inc. (CenturyTel), and the OTIA all
filed comments and/or reply comments in support of the concept of adopting an elective
alternative regulation mechanism in this docket and for making a determination that
either competition or reasonably available alternatives exist for all ILEC nonbasic services.

Lastly, Sprint concluded that, utilizing classic contestable market theory, the
company's nonbasic services are "subject to competition" withian the meaning of Section
4927.03, Revised Code (Sprint comments, 2). Specifically, Sprint argued that, as a result of
the 1996 Act and the actions of the FCC, the telecommunications nwrket is open to both
entry and exit of potential competitors, thereby creatin g a contestable market for nonbasic
telecommunications services. Because the market for nonbasic telecommunications
services in its territory is contestable, Sprint asserts that it is not able to exercise monopoly
power with respect to such services. Absent that power, Sprint avers, traditional
regulation is not required and alternative regulation is appropriate (Id. at 3). In addition to
being subject to competition, Sprint also maintains that its customers have reasonably
available alternatives to the company's nonbasic services (Id.).

3. Commission Conclusion on Statutory Areuments

After thoroughly reviewing the relevant arguments, citations to case law, and
statutes, the Conunission determines that we have the necessary legal authority pursuant
to Section 4927.03, Revised Code, to adopt, in this case, elective alternative reatory
requirements for those services other than basic local exchange services off ered by
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incumbent local exchange carriers. In so doing, we stress that the regulato ry ^and pricing
flexibility being adopted today that an ILEC can opt into is limited to nonbasic services
that.are subject to competition or have reasonably available alternatives. Basic local
exchange service, as defined in Section 4927.01, Revised Code, is not subject to this pricing
flexibility and, in fact, in the rules being adopted today, basic local exchange service rates
would be capped for the period that an ILEC is operating subject to this the elective
alternative regulation plan. In making the determination to afford incumbent LECs
pricing and regulatory flexibility for nonbasic services, we turn first to a discussion of the
relevant statutory standard. Specifically, Section 4927.03, Revised Code, states, in relevant
part:

iR

...the public utilities commission, upon its own initiative or the
application of a telephone company or companies, after notice,
after affording the public and any affected telephone company
a period for comment, and after a hearing if it considers one
necessary, may, by order, exempt any telephone company or
companies, as to any public telecommunications service except
basic local exchange service, from any provision of Chapter
4905. or 4909. of the Revised Code or any rule or order issued
under those chapters, or establish alternative regulatory
requirements to apply to such public telecommunications
service and company or companies; provided the commission
finds that any such measure is in the public interest and either
of the following conditions exists: '

(a) The telephone company or companies are subject to
competition with respect to such public
telecommunications service;

(b) The customers of such public telecommunications
service have reasonably available altematives.

At the outset, we note that Section 4927.03, Revised Code, specifically authorizes
the Commission to establish alternative regulatory requirements on our own initiative.
Before initiating this proceeding, the Commission instructed its Staff to report back to us
why so few of the eligible ILECs had taken advantage of the alternative regulation
provisions contained in Chapter 4927, Revised Code. In response, our Staff concluded
that, based on anecdotal information and discussions with the three companies that had
filed for alternative regulation under 92-1149, one of the most significant reasons more
companies have not chosen to propose an altemative regulation plan is the process that is
required to obtain approval for a plan. Staff also found that aIl three altemative regulation
plan proposals resulted in lengthy multi-party negotiations and further that all approved
plans differed significantly from the plans initially proposed. Staff concluded that an "off-
the-shelf° alternative regulation plan that ILECs could adopt without a lengthy process
would eliminate some of the concerns expressed by companies and still satisfy the public
policy goals enumerated in the Ohio Revised Code. The Commission then opened this
proceeding and sought comments on Staff's conclusions.
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Based on Staff's conclusions and the comments received, we issued for comment, in
March 2001, Staff-proposed rules adopting an elective alternative reguIation plan that
ILECs could opt into, provided that the ILEC agreed to certain public interest

1 commitments. Numerous rounds of comments5 have been entertained on Staff's
f proposal. Additionally, the Commission scheduled seven local public hearin gs

throughout Ohio to afford the pubfic an opportunity to comment on Staff's proposal. The
record also reflects the submission of numerous letters expressing various views on Staff's
proposal. Based upon the extensive opportunity for comment, we find that all
stakeholders, including but not limited to the public and any affected telephone
companies, have had an ample opportunity to comment on the Staff-proposed rules.
Moreover, for the reasons discussed in more detail below, we find that nothing about the
rules adopted herein warrants an evidentiary hearing as requested by certain consumer
representatives. Through notice and written comment as well as the testimony obtained at
local public hearings throughout Ohio, we find that we have fulfilled the due process
requirements of Section 4927.03, Revised Code, in order to adopt a generic alternative
regulation framework available to ILECs to establish in-territory prices for all nonbasic
services other than basic local exchange service.

(a) Public InterestStartdaz4

In order to establish elective alternative regulatory requirements, the Conunission
must find that to do so is in the public interest. As acknowledged by the Consumer
Parties, there is no specific definition of "public interest" provided in Chapter 4927,
Revised Code. In light of the fact that the public interest standard is undefined, we
conclude that it is reasonable to discuss the policy of Ohio as set forth in Section 4927.02,
Revised Code, in determining whether elective alternative regulation is in the public
interest. As discussed in more detail below, we conclude that elective alternative
regulation does satisfy the policy goals outlined in Section 4927.02, Revised Code.
Consequently, we determine that the adoption of elective alternative regulation for
nonbasic services, as revised by the Commission, on a generic basis satisfies the public
interest. Section 4927.02, Revised Code, indicates that it is the policy of Ohio to:

(1)

(2)

(3) Encourage innovation in the telecommunications
industry;

(4) Promote diversity and options in the supply of public
telecommunications services and equipment throughout
the state; and

(5)

Ensure the availability of adequate basic local exchange
service to citizens throughout the state;

Maintain just and reasonable rates, rentals, tolls, and
charges for public telecommunications service;

Recognize the continuing emergence of a competitive
telecommunications environment through flexible

5 Specifically, comments were sought by Commfssion entries issued March 1, May 31, and July 20,2001.
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regulatory treatment of public telecommunications
services where appropriate.

As relevant to elective altemative regulation, the Commission will discuss these
policy considerations in turn. First, the elective alternative regulation adopted by the
Commission today does not diminish the availability of basic local exchange service to any
customer. Indeed, as part of an elective alternative regulation plan, an ILEC must agree to
cap its basic local exchange rates for the duration of the time the ILEC is operating subject
to the elective plan. Thus, reasonable rates are maintained for basic local exchange service
through an ILECs' adoption of the elective alternative regulation plan. For nonbasic
services, we are confident that, should an ILEC under elective alternative regulation seek to
raise rates beyond a reasonable level, competitors will enter the market offering lower
rates, subscribers will elect to obtain the service from an alternative source, or subscribers

i will simply cancel those services that they perceive are overpriced. We further find that
elective alternative regulation will encourage innovation inasmuch as II.ECs are able to
bundle services into packages that better meet customer needs and permit consumers to
take advantage of savings that otherwise would not have been available to them. The
elective alternative regulation plan also encourages companies to develop innovative
products and services. In order to remain competitive, carriers will have an incentive to
invest profits back into the company through network and product development thereby
promoting diversity. Encouraging ILECs to innovate will, in turn, incent compeiitors to
innovate and diversify the offerings they provide in Ohio. Lastly, through the adoption of
elective alternative regulation, we are recognizing the continuing emergence of a
competitive telecommunications environment and adopting more flexible regulatory
treatment, where appropriate, for the public telecommunications services subject to
competition.

We also note that by fulfilling the commitments adopted in Chapter 4901:1-4,
O.A.C., an ILEC is furthering the public interest to the benefit of Ohio subscribers. In thisl
regard, we observe that an ILEC opting into elective alternative regulation under the rules
adopted today is committing to cap basic local exchange service rates for the duration of
time it operates pursuant to these alternative regulation rules. Some stakeholders will
argue that this is not a significant commitment because in the recent past, there have been
few ILEC rate cases wherein rates for basic local exchange service have increased.
Notwithstanding the fact there have been few basic local exchange service increases, the
possibility of a company seeking to do so remains viable, particu.larly given the changing
telecommunications landscape. Under the rate cap proposal, however, subscribers of basic
local exchange service will be guaranteed that, for so long as an ILEC is operating pursuant
to elective alternaiive regulation, rates for basic local exchange service will not increase
above today's levels. In our view, this commitment represents a significant commitment
for Ohioans and, we note, a commitment to cap basic local exchange service has been a
cornerstone of every stipulation negotiated in response to a company-specific applicatio
for alternative regulation under the 92-1149 procedures.

Another commitment that advances the public interest is the advanced service
commitment. Through this commitment, the electing ILEC agrees to upgrade its facilitie
in order to provide advanced telecommunications services capability from all Class
central offices in its traditional service territory which serve census tracts with a populatio
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density of 500 or more people per square mile as defined by the 2000 census. For the
counties that do not meet the population density threshold of 500 or more people per
square mile, the electing ILEC commits to provide advanced telecommunications services
capability from all Class 5 central offices in its traditional service territory that are within
the county seat. Additionally, this commitment includes the deployment of digital capable
loops (or tlie equivalent) upon demand within 60 days to any customer within 12,000 feet
from a broadband-capable Class 5 central office no later than 12 months from the election
of the alternative regulation plan, and within 18,000 feet from a broadband-capable Class 5
central office no later than 24 months from the election of the alternative regulation plan.
These commitments assizre many subscribers that advanced broadband services will be
available where it would not otherwise make economic sense for the companies to
provision advanced services. A lifeline assistance program that maximizes the amount of
monthly state and federal assistance and includes automatic enrollment and self-
certification for eligible customers is yet another commitment that customers would not
receive but for an ILEC opting to take advantage of the elective alternative regulation plan.
These commitments represent benefits for Ohioans that an ILEC would not otherwise be
required to falfill if it were not for the ILEC's adoption of the elective alternative regulatory
treatment being adopted today for nonbasic services. In total, we find that these
commitments certainly advance the public interest.

(b) 4ubject to Corrtiyetition Standard and Reasonably Available
Alternatives Standards

In addition to determining that the public interest is satisfied, the Commission must
also find either that the involved telephone companies are subject to competition with
respect to such public telecommunications service [Section 4927.03(A)(1)(a)] or that the
customers of such public telecommunications service have reasonably available
alternatives [Section 4927.03(A)(1)(b)]. In making either determination under Section
4927.03(A), Revised Code, Section 4927.03(A)(2), Revised Code, instructs the Commission
to consider, at a minimum:

(a) The number and size of alternative providers of services;

(b) The extent to which services are available from
altemative providers in the relevant market;

(c) The ability of altemative providers to make functionally
equivalent or substitute services readily avaiiable at
competitive rates, terms, and conditions;

(ci) Other indicators of market power, which may include
market share, growth in market share, ease of entry, and
the affiliation of providers of services.

In making the necessary determination under Section 4927.03(A), Revised Code, the
Commission finds that both the "subject to competition" and "reasonably available
altematives" standards are satisfied in order to adopt alternative regulatory requirements
for nonbasic telecommunication services.
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(i) Tier 2 Nonbasic6 Services

As early as 1985, the Commission, in Case No. 84-944-TP-COI (84-944), Opinion and
Order issued Apri19, 1985, In the Matter of the Commission Investigation into the Regulatory
Framework for Telecommunication Services in Ohio, recognized that many segments of the
telecommunicati ons industry were no longer characterized by a monopolistic marketplace;
rather, those segments were characterized by.a burgeoning of firms ready, willing, and able
to enter into the telecommurucatioris marketplace. In such a competitive environment, the
Commission found that the premise of traditional regulation was no longer relevant and
that the existence of competition generated market forces which replace the need for
certain regulations that were designed to protect consumers in a monopoly utility setting.
Thus, the Commission agreed with the commenters in 84-944 that the evolution of
competition in certain segments of the telecommunications industry warranted exercising
Commission jurisdiction in a more flexible and streamlined manner than traditional
regulation. The Commission wncluded that flexible and streamlined regulatory treatment
for certain industry segments would promote competition while still allowing the
Commission to maintain a residuum of regulatory authority necessary to fuIfill its
responsibility to protect the public interest and to reimpose full regulation should it
become necessary. As a result of the above, the Commission adopted flexible, streamlined
regulation for competitive service offerings provided by interexchange carriers, radio
common carriers, cellular radio carriers, and local exchange carriers.

Thereafter, the Commission, in Case No. 86-1144-TP-COI (86-1144), Finding and
Order issued August 2, 1988, In the Matter of Phase 11 of the Commission's Investigation into the
Regulatory Framework for Competitive Telecommunications Services in Ohio, evaluated the
conclusions and the regulatory framework adopted in 84-944. The Commission, as part of
its further investigation in 86-1144, found that the 84-944 framework had been effective
both in fostering a healthy competitive telecommunications environment in Ohio and in
protecting the public interest. The Commission went on to find, however, that further
streamlining of at least some of the 944 procedures was appropriate and necessary. The
Commission also noted that, absent legislation, it was not possible to make certain other
modifications with which the Commission might otherwise agreed. Therefore, the
Commission signaled its intent to seek enabling legislation that would empower the
Commission to consider exemption from the traditional ratemaking procedures for certain
competitive telecommunications services or companies and to establish alternative forms of
ratemaking for telecommunications companies. This enabling legislation, H.B. 563, was
signed into law on December 15, 1988, and enacted Sections 4905.402 and 4927.01 through
4927.05, Revised Code.

On April 12,1989, the Commission initiated Case No. 89-563-Tp-COI (89-563) for the
purpose of revisiting the issue of whether our regulatory framework for competitive
telecommunications services remained appropriate in light of the legislative changes
brought about by H.B. 563. This further evaluation culminated in a Finding and Order
issued October 22, 1993, the express purpose of which was to establish alternative
regulatory treatment for the provision of competitive telecommunication services, other

6 The words "nonbasic" and "noncore" have the same meaning throughout this Order.
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than basic local exchange service and services provided by local exchange carriers. As a
result of that investigation, the Commission found that adoption of a new, more flexible,
regulatory framework for the provision of competitive telecommunication services in Ohio
was in the public interest. Since adoption of this more flexible framework for competitive
telecommunication services provided by entities other than local exchange carriers, the
Commission has further streamlined the regulatory framework for commercial mobile
radio services through Case No. 97-1700-TP-COI (97-1700), Finding and Order issued
February 24, 2000, In the Matter of the Commission Investigation Into the Treatment o
Alternative Regulatory Treatment of Commercial Mobile Radio Service Providers. Additionally,
adoption of the Telecorrimunications Act of 1996 (47 U.S.C. § 151 et. seq.) and our local
service guidelines in Case No. 95-845-TP-COI, Finding and Order issued June 12,1996, In
the Matter of the Commission Investigation Relative to the Establishment of Local Exchange
Competition and Other Competitive Issues, has encouraged further development o f
competition and reasonably available altematives for those services other than basic local
exchange service. As a result of the evolution of service offerings other than basic local

^'• exchange service, the Commission determines that, today, it is a ppropriate to further
embrace competition for nonbasic services and to adopt a framework whereby incumbent
local exchange carriers gain more flexible regulatory treatment for those services other than
basic local exchange service that are already subject to competition or reasonably availablei
alternatives.

Regarding those services classified as competitive telecommunication services therei
is no reason not to afford ILECs similar regulatory flexibility as provided to non-ILECsl
provided the ILECs agree to commitments discussed elsewhere in this order. Examples of
tier 2 services fitting within the category of competitive telecommunication services`
include: local and long distance toll, 800 services, private line (dedicated point-to-point)[,
services, 900 and 900-like services, 500 services, synchronous optical network (SONET)
service, frame relay service, Asynchronous Transfer Mode (ATM) service, software defined
network, interexchange directory and operator assistance, data only service, service
packages or bundled service offerings, centrex station features, centrex station intercom
lines and features, and all custom calling features not otherwise identified as tier 1 services.
Pursuant to the Commission's records, there are over 300 entities certified to offer wireline
tier 2-type services throughout Ohio. The certificate of public convenience and neoesssity
held by these entities in no way limits the types of competitive services that can be offered,
the class of customers that service can be offered to nor is there any limit on counties in
which those entities may operate i.n. Further, entry and exit into and out of the competitive
marketplace is subject to an automatic process subject to suspension only under unique
circumstances. No reasonable argument can be made that those services deemed to be
competitive telecommunication services pursuant to 89-563 are not subject to competition.

In addition to being subject to competition, it is also clear that Ohio consumers havei
access to an ever increasing array of wireless providers that operate as an alternative tol
wireline providers. The Commission's records reflect that there are more than 50,
certificated providers of wireless service in Ohio. Thus, as was determined in our 97-1700
docket concerning CMRS providers, "consumers in every major Ohio city, as well as many
rural communities, can choose from at least five facilities-based providers and various
resellers' (Finding and Order issued February 24, 2000). In addition to having various
providers of alternative services, there are also a variety of technologies that offer,
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competitive options or reasonably available altematives to tier 2 services. For example,
customer premise equipment, such as telephone equipment, offer alternatives to repeat
dialing and last number redial. Telephone sets with programmable buttons serve as a
substitute for speed dialing service. Large national toll providers (e.g., AT&T, WorldCom,
and Sprint) as well as hundreds of smaller boutique firms offer facilities-based local and

'•. long distance toll services to Ohio consumers. Furthermore, there are numerous toli
resellers providing some form of 10-10XXX services in Ohio. Operator services too are
subject to competition from the large national toll providers. Operator services are also
offered by facilities-based CLECs. Further, numerous smaller providers are certificated to
offer alternative operator services. As a result, we conclude that ILEC consumers of
competitive telecommunication services have reasonably available alternatives that

!I warrants granting II.ECs more flexible regulatory treatment for those services deemed to be
tier 2 telecommunications services.

(ii) Tier 1 Nonbasic Services

For the reasons that follow, the Commission also determines that the services
I identified in the companion order in 998 today as tier 1 noncore and basic caller
1 identification are subject to competition or have reasonably available altematives.

Therefore, those services should also be subject to the more flexible regulatory treatment
being adopted today under the applicable provisions of Section 4927.03, Revised Code. As
set forth above, in order to afford a nonbasic service alternative regulatory treatment
Section 4927.03(A)(2), Revised Code, instructs the Commission to consider, at a mi.,imum:
(a) the number and size of alternative providers of services; (b) the extent to which services
are available from alternative providers in the relevant market; (c) the ability of alternative
providers to make functionally equivalent or substitute services readily available at
competitive rates, terms, and conditions; and (d) other indicators of market power, which
may include market share, growth in market share, ease of entry, and the affiliation of
providers of services.

In finding that the services listed in tier 1, except basic local exchange service, are
subject to competition or have reasonably available alternatives, we note that the
Telecommunications Act of 1996 made all nonbasic services subject to competition through
one of three methods. First, an ILEC has an obligation to make available to its competitors
for resale at wholesale rates any telecommunications service that the carrier provides at
retail to subscribers who are not telecommunications carriers. Second, an ILEC has an
obligation to make available to CLECs unbundled network elements which represent

{ components of the ILECs network that can be reassembled into a service offered by the
CLEC. This method permits a CLEC to purchase pieces of the ILECs' network and to
reassemble them into a stand-alone offering that the CLEC then makes available to end use
customers. The third method for competitive entry for CLECs to provision nonbasic
services in competition with an ILEC is through its own facilities. Through any one of the
aforementioned methods, a CLEC has the ability to provision a functionally equivalent or
substitute service to the tier 1 services currently being offered by the ILEC. In addition,
because the 1996 Act requires ILEC tier 1 retail services to be made available to competitive
carriers at a rate that represents a wholesale discount off of the ILECs' retail rate, the
competitive provider has the ability to offer to end users, its own service at a competitive
rate. Similarly, the 1996 Act obligates this Commission to establish just and reasonable
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rates, based on cost, for the unbundled network elements that an ILEC must make
available to competitive providers. As noted above, competitive providers may configure
those cost-based elements into a functionally equivalent or substitute service at a
competitive rate. In the case of either a resold service or unbundled network elements
obtained at cost from the ILEC, the competitive provider has the ability to offer a
functionally equivalent or substitute service at a competitive rate that competes with any
nonbasic tier 1 service currently offered by an ILEC. This satisfies the requirement of
Section 4927.03(A)(2)(c), Revised Code.

Another important consideration in order to grant alternative regulatory treatment
to nonbasic services is the number and size of competitive providers of services and the
extent to which services are available from alternative providers. In this regard, our own
records reflect that there are more than 145 CLECs certified to operate in Ohio. Those
certificates authorize the involved CLECs to provide service to both residential and
business customers. Further, there have been over 500 negotiated and/or arbitrated
interconnection agreements filed with the Commission for approval since adoption of the
1996 Act. Again, nothing about these approved interconnection agreements limits the
services of CLECs to providing particular services or to serving a particular class of
customer. Additionally, CLECs have authority to provide service in every county in Ohio.
Various other measures of CLEC activity are also on the rise. For example, based on
information submitted by Ameritech in this docket on August 17, 2001, total
interconnection trunks purchased, stand-alone unbundled network element loops, physical
and virtual collocations currently operational, number of wire centers collocated, number
of orders processed, quantity of numbers ported, and local minutes of use exchanged are
all increasing for CLECs.

Moreover, in certain areas of Ohio, competition comes not only from a new
competitive provider but also from an ILEC or a CLEC affiliated with an ILEC. For
example, as a result of its merger with SBC Corporation, Ameritech Corporation committed
to competing in four other ILECs' operating areas. The four impacted ILECs include
Verizon, ALLTEL, Sprint, and CBT. In addition, the Commission has authorized numerous
small ILECs to "edge out" into neighboring ILEC exchanges to provide some level of
competitive options for those customers living in more rural areas of Ohio. Thus, not only
are inroads being made in ILEC territories from CLECs but inroads are being made by
other ILECs as well.

In addition to traditional wireline technology, alternatives to wireline service also
compete against the traditional telephony providers. One such example is wireless service.
For some customers, wireless service is an alternative to traditional wireline telephone
service. In its report entitled Local Telephone Competition: Status as of December 31, 2000, the
FCC reports that there are over 101 million wireless telephone subscribers and almost 4
million in Ohio as of December 2000. Comparing the number of wireless subscribers to
landline subscribers (194 million nationwide, 7 million in Ohio) suggests that wireless
service is unmistakably a public telecommunications service that offers an alternative to
ILEC-provided second and third telephone lines. According to the FCC's statistics, the
number of wireless subscribers increased by 27 percent nationwide and 23 percent in Ohio
from 1999 to 2000. Additionally, the FCC's Sixth Annual Report on the state of competition
in the wireless industry reflects that 77 percent of wir,eless customers use their wireless
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phones primarily for personal calls and that about 3 percent of wireless subscribers
nationally rely exclusively on their wireless telephone as their only telephone.7 Moreover,
wireless service offers customers the same features that they can get from their wireline
phones. Some parties argue that price is a drawback to wireless service competing against
wireline service. We note that price is but one consideration a customer examines when
deciding whether to choose a particular provider or a particular form of communication:
We further note that while wireless service is often packaged with a certain number of
minutes of use, wireless service also often combines various custom calling features (e.g.,
caller identification, call waiting, call forwardin g, repeat dialing, automatic callback) as part
of its monthly package rate that a wireline subscriber otherwise will pay separately for.
Additionally, a wireless customer has the same ability as a wireline customer to block
number identification on a per line basis. Further, wireless telephone numbers are not
routinely published in the directory thereby making wireless an alternative to non-
published number service. Thus, we recognize that some subscribers view wireless as a
reasonably available altemative to landline service for second and third phone lines and, in
some instances, wireless is used as the exclusive method of communication by some
subscribers.

Cable telephony serves as yet another available altemative to ILEC-provided
landline service. With ready access to 65 million households, cable companies have access
to a majority of telephone subscribers throughout the United States. Through cable
modem service, cable already serves as a reasonably available alternative to ILEC-
provided high speed intemet access. Moreover, with the upgrades in cable plant rnade to
provision high speed cable modem service, cable companies are well-positioned to begin
deploying internet protocol (IP) telephony. Because both cable modems and DSI.. services
enable customers to use their wireline telephone while connected to the intemet, both
services provide consumers an alternative to ILEC-provided second lines. And, in fact,
ILEC-reported growth in second access lines has slowed considerably. While discounted
by many due to the quality of service currently provided, IP telephony represents yet
another competitor to traditional ILEC-provided telephone service. For the reasons set
forth above, we find that the number and size of alternative providers and the extent to
which services are available in the relevant market satisfy the conditions of Section
4927.03(a) and (b), Revised Code.

The last factor that the Commission must consider in making a determination to
adopt alternative regulatory requirements is indicators of market power such as market
share, growth in market share, ease of entry, and the affiliation of providers of services.
As noted above, information provided by Ameritech on August 17, 2001, represents that
total interconnection trunks purchased, stand-alone unbundled network element loops,
physical and virtual collocations currently operational, number of wire centers collocated,
number of orders processed, quantity of numbers ported, and local minutes of use
exchanged are all increasing for CLECs. Further, wireless service, with nearly four million
subscribers compared to ILEC-provided lines of just over seven million lines, clearly
represents a reasonably available alternative to ILEC-provided lines. Another factor the
Commission is directed to consider is the ease with which an altemative provider can

7 Annual Report and Analysis of Competitive Market Conditions With Respect to Commercial Mobile Services,
Sixth Report, released July 17, 2001.
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enter the market and offer competitive services. Pursuant to our February 24, 2000,
Finding and Order in 97-1700, wireless entities only must register and provide minimal
information to the Commission in order to commence providing service. Pursuant to the
procedures adopted in 95-845, CLECs file an application that is, in most instances,
automatically approved 61 days after filing. Additionally, in our companion order issued
today in 998, the Commission is further streamlining the requirements a CLEC must
satisfy in order to commence providing service in Ohio. As a final matter on this issue, we
take note of the fact that many of the wireline and wireless alternatives that are currently
being offered in Ohio are being offered by companies affiliated with large, well-financed,
national corporations.

As a final matter, we also note that this is not the first instance in which we have
provided flexible regulatory treatment to a category of services and service providers
under the provisions of Section 4927.03, Revised Code. Rather, the methodology
employed here is sinvlar to the methodology used by the Commission to adopt flexible
regulatory treatment for a variety of long distance and special access services and the
providers of those services in Case No. 89-563-TP-COI. More recently, as noted above, we

services categorized asfadopted increased regulatory flexibility or those wireless
commercial mobile radio services an d providers of those services in Case No. 97-1700 TP-
COI. Following this progression, the Commission now fmds that it is reasonable to
provide more flexible regulatory treatment through the adoption alternative regulatory
requirements under Section 4927.03, Revised Code, for those nonbasic services classified as
tier 1 and tier 2 provided that an 1LEC also satisfies the commitments found elsewhere in
adopted Chapter 4901:14, O.A.C.

B. General Provisions

1. ILECs u_rrentlySubject to Alternative Regitlation Plans

Should the Commission proceed to adopt an elective alternative regulation
framework, the Consumer Parties next argue that ILECs currently under alternative
regulation (i.e., Ameritech and CB'I') should not be eligible for elective alternative
regulatory treatment until the term of their company-specific alternative regulation plans
have expired. Additionally, the Consumer Parties submit that those companies operating
pursuant to alternative regulation should be required to fulfill completely the terms and
commitments of those plans before being eligible for elective alternative regulation
(Consumer Parti.es process comments at 24). Moreover, once subject to an elective
altennative regulation plan, the Consumer Parties argue that ILECs should not have the
ability to exit an elective alternative regulation plan at will. To rectify that situation, the
Consumer Parties urge the Commission to establish a minimum time period for an eleclive
alternative regulation plan. In addition, there must be some process by which a
company's performance under elective altemative regulation is reviewed to ensure that
those commitments are completed (Id. at 25).

As to the first issue raised regarding the status of ILECs currently subject to
alternative regulation plans, we agree with the Consumers Parties that those companies
should not be eligible for elective regulation until the term of their company-specific
alternative regulation plan has expired. This decision only impacts CBT and Ameritech
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who are the only ILECs currently operating pursuant to alternative regulation plans
pursuant to Chapter 4927, Revised Code. We also note that both companies will be
notifying the Commission and the parties executing its last alternative regulation
stipulation of the company's intentions for extending the existing plan or filing a new plan
within the next six months. CBT's alternative regulation plan is currently scheduled to
expire on June 30, 2002, while Ameritech's alternative regulation plan is currently
scheduled to terminate on January 8, 2003, absent extension. As for the argament that
there should be a minimum time period under which an ILEC would be required to
operate once opting into elective alternative regulation and a process by which to review
the company's performance to ensure that the commitments are completed, we decline to
adopt either proposal. In making this determination, we find that the need to establish a
minimum time frame under which the elective alternati•ve regulation plan will remain in
place is obviated by the fact that any subsequent mode of regulation (e.g., company-

I^ specific alternative regulation or traditional regulation) will have to be approved by the
Commission. Therefore, that would be the appropriate juncture at which to investigate
whether a company has fnlfilled its commitments and to make the relevant corrections, if
necessary.

2. Service Oualitv^"-^'

The Consumer Parties next submit that the Staff's proposal fails to mention service
quality. The Consumer Parties maintain that an ILEC providing less than adequate service
should not be eligible for eleciive alternative regulation (Consumer Parties comments 45-
47). Sprint and Verizon respond that the newly adopted minirnum telephone service
standards will govern performance levels and address noncompliance. Furthermore, as
competition increases, the market will determine acceptable performance levels (Sprint I
reply comments,15; Verizon reply comments, 5). CBT points out that CLECs are not held
to a higher standard even though they have more pricing flexibili ty. Moreover, according
to CBT, in competitive markets, carriers will have incentives to maintain high quality (CBT
reply comments, 13-14). Consumer Parties reply that service quality should not be
separated from rate re gulation (Consumer Parties reply comments,19-21).

The Commission determines that, regardless of the type of telephone company
involved or regardless of whether a telephone company is regulated under traditional
rate-of-return regulation or under alternative telephone regulation, all telephone
companies shall be subject to the m;n;mum telephone service standards. The Commission
strongly believes that all telephone companies shall comply with these quality of service
standards, and we intend to monitor dosely, just as we always have, telephone companies'
compliance with these standards, and pursue formal action where appropriate. The
Commission has at its disposal a wide array of tools to enforce compliance with service
quality standards and to order remedies and penalties, if necessary, and we will not
hesitate to use them. Our concern with tyung service quality directly to alternative rate
regulation is that, taken to its logical extreme, one could argue that an ILEC that does not
elect the off-the-shelf alternative regulation plan or any CLEC and interexchange carrier
that provide solely competitive services, need not be subject to the Commission's
minimum telephone service standards adopted in Chapter 4901:1-5, O.A.C. We just
rejected a similar position advanced by telephone companies in our minimum telephone
service standards docket, finding such a position contrary to the best interests of Ohio
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consumers. Nevertheless, it would not be inappropriate to consider a companies' service
quality compliance in reviewing an electing companies' notice seeking to participate in an
elective altemative regulation plan.

3. Need for Elective Q.ltgmative Re tion

CBT, NKTC, and Verizon support the concept of an off-the-shelf altemative
regulation plan that ILECs can opt into to avoid the lengthy and time-consuming
proceedings that currently occur in a company-specific application proposing altemative
regulation (CBT commeints, 4-5; NKTC comments, 1; Verizon comments, 2). CBT points
out that the general framework outlined in the Staff proposal is sound (CBT comments, 2).
AT&T does not oppose the idea of elective alternative regulation so long as the plan
includes significant commitments from the ILECs (AT&T comments, 4). XO agrees that if
the Commission is to adopt elective alteraative regulation, there needs to be strong
commitments in place to remove barriers to competition ILECs have erected to date (XO
comments, 3-4). OTIA observes that, while the concept of elective alternative regulation is
procedurally appropriate, the Staff-proposal fails to adequately balance regulatory
obligation and regulatory relief (OTIA comments, 1-2). Noting that those ILECs with less
than 15,000 access lines are permitted to be treated differently than large ILECs, the small
ILECs recommend adoption of a separate alternative regulation framework for small
ILECs in Ohio (Small ILECs comments, 3-7).

We agree with our Staff conclusion that one of the most significant reasons more
companies have not chosen to propose an alternative regulation plan is the process that is
required to obtain approval for a plan. As Staff noted, only three large ILECs have
proposed alternative regulation under the standards adopted by the Commission in 92-
1149. All three prior alternative regulation plan proposals resulted in lengthy multi-party
negotiations. All approved plans differed significantly from the plans initially proposed.
The Commission also concurs with our Staff that an "off-the-shelf" alternative regulation
plan that ILECs could adopt without a lengthy process might eliminate some of the
concerns expressed by companies and still satisfy the public policy goals enumerated in
the Ohio Revised Code. In adopting the elective altemative regulation plan we do today,
we find that competitive commitments are not necessary insofar as we have determined,
as discussed in more detail herein, that ILECs are subject to market opening comrnitments
regardless of the form of regulatory structure they are operating under. While we do not
rule out the concept of an additional investigation and further streamlining of regulatory
flexibility for those ILECs serving fewer than 15,000 access lines in the future, we do not
have a record before us to do so at this time. However, nothing prohibits a small ILEC
today from proposing an alternative regulation plan specffic to their own circumstances
under the standards adopted by the Commission in 89-064.

C. Term of the Plan

1. Rule 4901:1-4-02(A)

Consumer Parties and AARP observe that an elective alternative regulation plan
should terminate after four years unless the Commission acts affirmatively to extend it
(Consumer Parties comments 25, 63-64; AARP comments, 4). Consumer Parties also
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recommended that the Commission adopt some specific percentage to measure whether
residential competition is materializing. Should less than 20 percent of an ILECs'
residential customers fail to take service from a competitive provider within four years,
the Consumer Parties aver that the involved ILECs' elective alternative regulation plan
should be terminated and the ILEC returned to traditional regulation or to a company-

: proposed altemative regulation plan (Consumer Parties comments, 36-37). A.lthough•
facilities-based competition is the most desirable, Consumer Parties would accept some
level of resale competition to allow an ILEC to meet the criterion described here.
However, some level of facilities-based competition must be required, according to
Consumer Parties (Id.). Commission approval should also be required if an ILEC seeks to
terminate an elective altemative regulation plan before the end of the four-year term

1 according to the Consumer Parties (Id. at 63-64; AARP comments, 4). Additionally,
Consumer Parties recommended that there should be an annual review, including public
input, as to whether the ILEC is making progress toward meeting its term commitments

{ (Consumer Parties comments, 63-64).

The ILECs conunenting on this issue disagree with the Consumer Parties' positions
on term of the plan. Ameritech pointed out that an indefznite plan benefits customezs and
those benefits last over a longer period of time. Not only will customers benefit, according
to Ameritech, but adoption of this provision as proposed will ensure regulatory stability
and predictability thereby lowering risks and costs (Ameritech reply comments, 9). CBT
and Verizon commented that the certainty that the proposed rules provide is an important
component and sends the correct signals to the marketplace (CBT reply comments, 15;
Verizon reply comments, 5). Moreover, according to CBT, limiting the term of the plan
would unnecessarily impose expenses on the Commission and the carriers. If the
Commission would need to amend an ILECs plan, the Commission has the authority to do
so under Section 4927.03(D), Revised Code, CBT averred (CBT reply comments,15). OTIA
claimed that adoption of the Consumer Parties' recommendations concerning the
competitive benchmark would unfairly penalize ILECs for the failure of the CLECs to
enter their markets (O1TP. reply comments 5-6). The small ILECs too commented that they
should not be penalized for the lack of competition within their rural markets (Small ILEC
reply comments, 2-3). Verizon also maintained that the rules should be modified to afford
the ILEC the option to continue under the current alternative regulation plan once the
company completed the commitments set forth in proposed Rule 4901:1-4-05, O.A.C.
(Verizon reply comments, 6).

The Comnv.ssion concurs with the Staff proposal that an individual ILECs' elective
alternative regulation plan should have no established termination or annual review
period generally, but rather should continue indefinitely provided the ILEC continues to
progress towards meeting the commitments outlined in adopted Rule 4901:1-4-05, O.A.C.,
as those commitments may evolve over time. In making this determination, we note that
there is little public interest benefit to investigating an ILECs' compliance with an
alternative regulation plan merely because some arbitrarily chosen time frame has elapsed.
Rather, we will continue to monitor, as we do today, an ILECs' compliance with the
provisions of its alternative regulation plan and intercede immediately through a
Commission-ordered investigation pursuant to Section 4905.26, Revised Code, should
conditions warrant. In determining whether to abrogate or modify an ILEC's ability to
participate in an elective altemative regulation framework, the Commission will follow the
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applicable provisions of these rules. This is, in our view, far superior to a review triggered
by nothing more than the lapse of a certain period of time. Additionally, we see no reason
to adopt, as proposed by the Consumer Parties, an artificial benchmark of residential
competition that would, if not met, force an ILEC to return to traditional regulation or a
company-proposed alternative regulation plan. We have alsq added language to the
adopted rule to signify that an ILEC may begin operating pursuant to the elective
alternative regulation framework 46 days after filing a notice with the Commission.

2. Rule 4901:1-4-020

Another provision of the proposed rules engendering comment was the provision
permitting TC..ECs to terminate their involvement in elective alternative regulation once the
"defined term commitments" were met. The Greater Cincinnati Chamber of Commerce
commented that this term should be better defined. If this phrase was intended to mean
the commitments outlined in proposed Rule 4901:1-4-05, O.A.C., then the rules should so
state (GCCC comments, 2). The Consumer Parties noted that the proposed rules failed to
establish a process that would be used by the Commission to determine if an ILEC had
satisfied its commitments or the consequences of an ILECs failing to meet its commitments
(Consumer Parties comments, 25). The small ILECs observed that requiring an ILEC to
meet its defined term commitments prior to returning to traditional rate-of-return
regulation is a major deterrent to adopting alternative regulation for small companies.
Additionally, the small II.ECs assert that if a small company is not generating a sufficient
rate-of-retum under alternative regulation, it should not be forced to remain under such
regulation until it meets its commitments as that would further exacerbate the small
company's rate-of-return problems (Small ILECs comments, 8). NKTC maintained that
requiring an electing company to fulfill the retail rate cap commitments of proposed Rule
4901:1-4-05(D), O.A.C., before allowing the company to return to some other form of
regulation could prove damaging to a small ILECs' financial stability, would serve no
beneficial purpose, and appears to be regulation for the sake of regulation (NKTC
comments, 5). In reply, the Consumer Parties note that the ILECs propose earnings
reviews as a one-way street. That is, the ILECs want the Commission to forebear from
future earnings reviews to see if rates are too high but want to retain the right to demand
an earnings review if they believe their rates are too low (Consumer Parties reply
comments, 60).

Based on the comments of GCCC and 1VKI'C, the rules being adopted today clarify
what commitments must be met before a company can seek to return to traditional
regulation or propose a company-specific altemative regulation plan. With the
clarifications being made to the commitments through this order today, it is unclear
whether or to what extent a concern remains outstanding on a company's ability to opt out
of elective alternative regulation and into some other form of regulation. Therefore, we
will not further address the small II.ECs comments on this issue at this time. Likewise, we
find that the modifications to the commitments being made in this order may significantly
lessen or eliminate the concerns expressed by NKTC. To the extent that the smalI ILECs
and NKTC are recommending that their current revenue streams should be guaranteed as
if they were under rate-of-return regulation, the Commission disagrees. Each ILEC must
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make its own business decisions regarding whether to partake of the flexibility of the off-
the-shelf altexnative regulation after considering all potential consequences. It would not
be reasonable, however, for the company's customers to entirely foot the bill for a
company's decision that turned out to have negative consequences for the company.
Rather, the company's shareholders, as the owners of the compainy, should be responsible
for the consequences of alternative regulation, if any.

3. Ru1_e 4901:1-4-020l

Ameritech noted that, while it is appropriate for an ILEC choosing to end
alternative regulation to bring its rates and services into compliance with the appropriate
regulatory framework for alI regulated services, the Commission should clarify that the
rates in effect at the end of the elective plan would stay in effect until changed pursuant to
the applicable regulatory framework (Ameri.tech comments, 9). NICTC agrees that the
Comrnission should clarify that rates that are just and reasonable under elective alternative
regulation are certainly just and reasonable after termination of the plan (NKTC
comments, 5-6). Verizon and Ameritech reconvnend that, because proposed Rule 02(C) is
unclear, it should be eliminated (Verizon comments, 4; Ameritech reply comments, 9-10).
The small ILECs disagree with the proposed provision should it require an ILEC returning
to rate-of-return regulation to be subject to a costly and time-consuming rate case
proceeding (Small ILEC reply comments, 7). A number of ILECs also object to the
provision of the proposed rule that imposes the total risk of recovery of commitznent
investments during the period the company was under elective alternative regulation on
the ILEC (Verizon comments, 4; small ILECs comriments, 8; NICTC comments, 34). Verizon
concluded that if the ILEC bears the total risk of commitment investments, the company
should be entitled to keep the total reward, if any. Verizon recommended adoption of this
principle in the final rules adopted by the Commission (Verizon comments, 4). The
Consumer Parties challenge the ILEC arguments on this latter issue. According to the
Consumer Parties, the ILECs merely want to jump back and forth between alterrtative
regulation and rate-of-return so as to force their captive customers to bear all of the risk of
ILEC investments undertaken under either regulatory framework (Consumer Parties reply
comments, 61).

In the rules being adopted today, we have clarified that, for an ILEC opting out of
elective alternative regulation, its elective alternative regulation rates will remain in
existence until different rates are otherwise approved by the Commission. Regarding the
small ILECs' conceras involving a costly rate case proceeding, we note that small ILECs
will continue to have available to them the streaml'ined rate case procedures adopted in
Case No. 89-564-TP-COL This streamlined proceeding was designed to afford small. ILECs
the assistance necessary to adjust rates when necessary while, concurrently, offering
interested persons a venue to challenge the companies' proposal. Consequently, we fail to
see how the rule being adopted today puts small ILECs in a situation any different than
the situation that exists today should a company seek approval of a company-proposed
alternative regulation plan. Regarding the risk of recovery of commitment investments
during the term the company is under elective alternative regulation, the Commission
agrees in principal with the concept that the ILEC should be able to use any revenues, over
and above the revenues needed to operate the business and comply with the specific
commitments set forth in adopted Rule 4901:1-4-05, O.A.C., as the company sees fit. We
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do not agree, however, if what is being proposed is that an ILEC should be permitted to
recover costs associated with meeting alternative regulation commitments or other
business expenses as if the company were still subject to rate-of-return regulation. While
we have seen fit to clarify that matter here, we do not find it necessary to adopt a rule on
this subject.

D. Earni.nes Review-Rule 4901:1-4-03

The ILECs argued that, as currently drafted, this provision is unreasonable because
an ILEC under elective altemative regulation would still be subject to earnings review if
initiated by a party other than the Commission (CBT comments, 6-7; Sprint comments, 7-8;
Ameritech comments, 11-12; and Verizon comments, 5). Ameritech maintained that the
potential for earning reviews contradicts the General Assembly's goal in adopting S.B. 235
and that the potential for eaming reviews has been a primary disincentive in the current
system of altemative regulation in Ohio (Ameritech reply comments, 11). Consumer
Parties averred that in a monopoly environment, freedom from earnings review is not
warranted (Consumer Parties comments, 28). Further, Consumer Parties note, even if
stakeholders retain the ability to file rate-based complaint cases, if the ILEC is not under
rate of return regulation, the complaint will go nowhere (Consumer Parties reply
comments, 62).

We are persuaded that holding an ILEC operating pursuant to the elective
alternative regulation subject to eamings review complaints would not be reasonable.
Earnings reviews are relevant in the context of rate-of-return regulation but run
completely counter to the concept of alternative regulation. The finding of reasonable
grounds is a necessary prerequisite to a complaint under Section 4905.26, Revised Code,
seeking to review the earnings of the company and reduce the rates charged. Where an
ILEC is operating under an effective altemative regulation plan, it is not clear how any
customer could establish reasonable grounds for such a complaint. We note, however,
that, notwithstanding the lack of earnings review proceedings, the Commission still
maintains the authority to investigate the reasonableness of individual service terms,
conditions, and rates through a Commission investigation or a complaint brought
pursuant to Section 4905.26, Revised Code.

E. Accounting Standards-Rule 4901:1-4-04

As a group, the ILECs commenting on this proposed rule opposed the continued
obligation to comply with the Uniform System of Accounts (USOA). Complaining that the
USOA is antiquated, Ameritech, CBT, Verizon, ALLTEL, and OTIA recommended that
ILECs should make their own determinations on whether to continue to follow the USOA
or whether to follow Generally Accepted Accounting Principals (GAAP) (Ameritech
comments, 13; CBT comments, 7; Verizon comments, 5; ALLTEL comments, 3; and OTIA
comments, 5). Allowing ILECs to move to GAAP, according to CBT, will put ILECs on
equal footing with their competitors (CBT comments, 7). USOA accounting is only
necessary, CBT claimed, if you plan to return to rate-of-retum review (Id.). Verizon
submitted that, at a minimum, the final rule should include a provision for ILEC
conversion to GAAP if and when the FCC makes such a change (Verizon comments, 5).
Consumer Parties encourage the Commission to adopt the rule as proposed. The ILECs
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have failed to acknowledge that they will remain obligated to keep USOA accounts for
reporting purposes at the FCC even if permitted to adopt GAAP in Ohio (Consumer
Parties reply comments, 63-64). Noting that Verizon's proposal to permit a conversion
should the FCC make that change is a step in the right direction, the Consumer Parties still
submit ILECs should remain on USOA until they are no longer dominant in the local
market (14.).

At this time, we are not convinced by the arguments that ILECs should have the
option of choosing to follow USOA or GAAP as the appropriate accounting practice for
local exchange operations in Ohio. In making this determination, we note that though the
FCC is continually reviewing and streamlining the accounting proposals applicable to
ILECs, the FCC still requires ILECs to follow USOA principals. While not memorializing
in a rule at this time the ability of an ILEC to move to GAAP practices, we note that,
should the FCC make such a determination on a federal level, an ILEC could request that
we waive this requirement and adopt GAAP practices on a prospective basis.

F. ernative Retulation Commitments-C

Consumer Parties assert that a closer examination of the individual commitments
reveals that there is little value to consumers from the commitments that constitute action
ILECs would do or would be required to do regardless of an elective alternative regulation
filing (Consumer Parties comments, 64-65). Moreover, to the extent an ILEC has already
fulfilled a commitment as a result of a settlement agreement or an order in which the ILEC
received other benefits, the alternative regulation rules, as proposed, would effectively
bestow these additional freedoms upon the ILECs as a gift (Id. at 54). Consumer Parties
also argued that the commitments to cap basic local exchange service rates would have
value only if rate increases for basic local exchange services and/or elixnination of flat-rate
residential service were significant possibilities in the absence of elective alternative
regulation (Id. at 55). Likewise, the cap on retail rates is flawed, the Consumer Parties
averred, because, following a limited waiting period, an electing ILEC could increase the
price of a nonbasic local exchange service at will without having to provide cost or
earnings information (Id. at 56). Consumer Parties also recommended adoption of a
competitive benchmark and a mechanism to return an electing ILEC to traditional
regulation or a company-specific alternative regulation plan should competition not
develop without four years of an ILEC opting into the proposed off-the-shelf plan (Id. at
36-37).

In reply to the Consumer Parties' complaints concerning the commitments included
in the proposed rules, CBT notes that comnvtments are not an essential component of an
alternative regulation plan and are not required by Chapter 4927, Ohio Revised Code (CBT
comments, 11-12). Several ILECs alleged that it is unlawful for the Commission to require
certain commitments in order to participate in an elective alternative regulation plan.
Those ILECs complained that being required to offer advanced services without adequate
market demand and then being at risk for that investment would constitute an unlawful
taking. Moreover, the OTTA and small ILECs claimed it is unreasonable to require the
waiver of rights granted by the 1996 Act (OTIA comments, 8; small ILEC comments, 12).
In response to these allegations, Consumer Parties aver that it is not unlawful for ILECs to
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waive their rights in exchange for rate deregulation (Consumer Parties reply comments,
^ 22).

NKTC claimed the proposed elective alternative regulation plan failed to recognize
the entirely different burden that each of the commitments represents to a small ILEC
versus a large ILEC. In this regard, NKTC opined that the Commission develop a plan-
and rules that take the small ILECs into account (NKTC comments, 2). AT&T maintained
that the rules lack any procompetitive ILEC commitments. AT&T recommended that such
commitments include a most favored nation provision, a commitment to provide
unbundled network element combinations, and a commitment by nonfederal price cap
ILECs to reduce inflated access charges (AT&T comments, 4-11). OTIA and the small
ILECs maintained that the Commission is appropriately considering access charges in a
separate proceeding. Accordingly, such a commitment is not warranted as part of an
elective alternative regulation plan (OTIA reply comments, 7-8; small ILECs reply
comments, 5-6).

We do not agree with the Consumer Parties' criticisms of the value of the
commitments being adopted today. Regarding the commitments to cap basic local
exchange service rates and the continuation of a flat-rate residential offering, the
Conunission notes that there is no statutory obligation that today requires ILECs to
ina9.ntain existing rates nor continue to offer a flat-rate residential service offering. True, in
order to either raise basic local exchange rates or discontinue the offering of flat-rate
residential service, an ILEC would have to obtain the prior approval of the Commission.
Nonetheless, an ILEC's voluntary agreement through electing to participate in the off-the-
shelf altexnative regulation plan adds stability and a level of assurance to the Consumer
Parties' constituents. Regarding nonbasic price increases, the Comrnission has modified
the Staff proposal to further limit the range of price increases that consumers could
experience under elective alternative regulation. Nonetheless, we again note that both
CBT and Ameritech have operated under alternative regulation plans for more than five
years and neither companies' rates for nonbasic services have increased significantly even
though the possibility exists that those rates could be increased. Part of the reason, as we
stated before, is that consumers will either cancel or stop subscribing to those services
should prices rise above a perceived reasonable threshold, and the ILEC would increase
the likelihood that a competitor will steal its customer should rates rise unreasonably.

Additionally, we find that, as reflected in the testimony of all the local public
hearings and a significant number of the letters docketed in the case filed in this matter, an
advanced services commitment is of significant value to residential and business
customers in Ohio because, through this commitment, ILECs are being required to
upgrade their networks and to actually offer broadband services in those areas meeting
certain established parameters. This broadband commitment, as modified herein, will
ensure that every county in Ohio is able to take advantage of an ILEC-provided
broadband service rather than leaving the implementation of broadband up to the sole
discretion of the ILECs. Regarding the lifeline commitment, we note that the offering of a
lifeline assistance program is an integral component of basic telephone service and is
worthy of continuation for those companies already offering it and for the initiation of a
lifeline program for those companies not offering it today. Finally, we note that the
Commission has made and continues to make certain market opening commitments
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through our local service guidelines and through individual company TELRIC
proceedings such as the proceeding involving Ameritech in Case No. 96-922-TP-UNC.
Through these latter proceedings, the Commission continues to further reduce the barriers
to market entry for competitive providers and incent competitive providers to enter the
local exchange marketplace which will benefit all Ohioans. In this regard, we also
discount the ILECs' arguments concerning the lawfulness of commitments by merely
noting that the alternative regulation proposal adopted today is voluntary. An ILEC is not
being required to adopt this form of alternative regulation and can choose the status quo
or can propose its own company-specific alternative regulation proposal.

We also disagree with establishing a competitive benchmark and a mechanism for
returning an ILEC to traditional regulation premised on the failure of a certain level of
competitive activity to unfold. Initially, we note that the 1996 Act makes no mention of
competitive benchmarks. In fact, the 1996 Act envisions that one hundred percent of the
ILECs local market will be subject to competition regardless of the type of rate regulation
the ILEC is subject to. Thus, there is no need to consider anything less than complete
openness. Additionally, as noted previously, the policy of Ohio, as manifested through
alternative regulation, is to ensure the availability of adequate basic local exchange service,
to maintain just and reasonable rates, encourage innovation, promote diversity and
options, and recognize the continuing emergence of a competitive telecommunications
environment. The statement of policy, adopted over a decade ago, serves as our guiding
principal as we craft an alternative regulation proposal that protects those important
public interest goals while at the same time encouragin g ILECs to move away from
traditional, monopoly regulation toward incentive-based competitive regulation. In
adopting an elective incentive-based regulation model, we believe we are furthering the
policy goals of Ohio. Through such policies, all Ohioans will benefit. We believe that
adopting the Consumer Parties' recommendations regarding competitive benchmarks is
an unnecessary requirement to fuJfill our goal.

Regarding NKTC's claims that we should adopt an alternative regulation plan
addressing alternative regulation from the small ILEC perspective, we note that small
telephone company altemative regulation proposals already exist as adopted in Case No.
89-564-TP-COI (564). Those small company procedures already establish abbreviated time
lines for both basic rate increases and other public service telecommunication service
filings and flexible pricing for nonbasic services. No stakeholder has established why
these procedures are not sufficient to address the unique concerns of a small 1LEC.

G. Rate Cans

1. Poposed Rule 4901:1-4-05(A)(1)

Numerous ILECs argued that capping the in-territory rates for basic local exchange
service is unreasonable. CTC advocated that ILECs should be permitted to increase basic
rates in response to unexpected conditions such as rampant inflation (CTC comments, 3-4).
Verizon and OTIA commented that an indefinite cap on basic local service rates is not
economically feasible in a competitive environment. ALLTEL, Verizon and OTIA
proposed capping basic rates for no more than two years and thereafter permitting
revenue neutral increases tied to the Gross Domestic Product Price Index (Verizon
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comments, 6; OTIA comments, 6; ALLTEL comments, 4). Given the uncertainties with
universal service and access charge revenues, small ILECs also disputed the wisdom of
capping basic local service rates with no mechanism for rate adjustments or rate
rebalancing (NKTC comments, 8; ICORE comments, 2-3; Small ILEC comments 9-10).
Verizon too maintained that rebalancing of basic local service rates may be required
(Verizon comments, 6-7). ICORE observed that ubiquitous advanced service deployment;
coupled with an inflexible cap on local rates, is a recipe for disaster (ICORE comments, 4-
5).

CBT is conceraed with capping rates for the life of the plan, when the plan has no
expiration date. CBT recommends that, similar to its existing alternative regulation plan,
that ILECs have the flexibility to increase nonresidential access lines, including Centrex
lines and PBX trunks, by five percent per year and that further increases may be warranted
to accommodate inflation, cost changes, or other market pressures if a company operates
under the proposed plan for several years (CBT comments, 8). CBT also proposed that the
phrase "basic local exchange service rates" be clarified to include primaiy residential lines
and single line business lines based on application of the federal end user common .line
charge. According to CBT, this recommendation would ease administration for ILECs by
providing a common, already used definition across all companies and would simply
billing/tracking and minimize expenses (Id. at 8-9). Ameritech observed that the rule
needs to accommodate pricing flexibility for the ILEC in response to two or more facilities-
based CLECs competing in a wire center (Ameritech corxuments,14).

Consumer Parties, on the other hand, argue that, if anything, existing basic local
service rates have produced robust earnings for Ohio's ILECs. Consequently, basic local
service rates should be reduced (Consumer Parties comments, 65). AARP concurred and
argued that, given the existing rates, the value of a rate cap is questionable (AARP
comments, 5).

The Commission does not generally agree that the off-the-shelf alternative
regulation plan should contain a mechanism to increase basic local exchange service rates
during the pendency of the alternative regulation plan. Rather, the existing rates for basic
local exchange service were established through a proceeding whereby all aspects of a
involved company were taken into account. To now permit changes, either u pward or
downward, to those basic local service rates in a genexic proceeding would not be
appropriate. We note that inasmuch as this proposal is an elective alternative regulation
proposal, nothing herein prohibits an ILEC from seeking to modify its basic local service
rates through either a traditional rate-of-return case and thereafter opt into the elective
alternative reation proposal or to file a company-designed alternative regulation plan
that modifies asic local exchange service rates pursuant to Section 4927.04, Revised Code.
We also note that the rules being adopted today will, pursuant to Section 119.032, Revised
Code, be reviewed, at a minimum, every five years. Thus, to the extent that there are
significant economic changes impacting the cost of basic local exchange service, those
impacts can be reviewed and, if necessary, addressed during the regular review of the
Commission's alternative regulation rules.

11
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i 2. Proposed Rule 4901:1-4-05(A)(2)

OTIA and CBT note that this proposed rule is unreasonable to the extent it can be
read to require the conversion of measured-rate EAS to flat-rate EAS or to require the
creation of optional flat-rate EAS packages (OTIA comments, 6; CBT comments, 9-10).
Consumer Parties responded that, if the Commission did not iritend the result feared by.
OTIA and CBT, the Consumer Parties could accept the rewording of this rule as proposed
by CBT (Consumer Parties reply comments, 65). The Consumer Parties recommend that
the Commission should address the specific needs of rural consumers by exparlding local
calling areas to include, at a minimum, adjacent exchanges, the county seat, and nearby

i metropolitan areas within 22 miles of an exchange (Consumer Parties comments, 9).
Contrary to this position, the Small ILECs respond that determining rates based upon
customer calti.ng scope would be almost impossible to implement in practice and would,
nonetheless, ignore the generally higher costs of serving rural areas (Small ILECs reply
comments, 4). Sprint averred that the expansion of local calling areas is not one of the
goals contained in Section 4927.02, Revised Code, and the Consumer Parties fail to justify
such a proposal (Sprint reply comments, 11). Consumer Parties also note that the draft
rules.are silent regarding residential message and measured-rate basic local service rates.
These commenters recommend that, if flat-rate service is capped for the duration of the
alternative regulation plan, local message and measured-rate services should be sinvlarly
capped (Id.).

The Commission never intended, as OTIA and CBT aven•ed, that this proposed rule
would require generally the conversion of measured-rate EAS to flat-rate EAS nor that
optional flat-rate EAS packages would have to be created. Accordingly, in the adopted
rule, we have incorporated the revisions proposed by CBT to rectify the aforementioned
concerns. Regarding the expansion of local calling areas to indude adjacent exchanges,

1:1 metropoEitan areas within 22 miles, and county seats, we note that we have a pending
generic docket, Case No. 01-2253-TP-ORD (01-2253), in which we are investigating issues
involving our EAS rules and the EAS pilot programs. It is within the context of the 01-
2253 ORD proceeding that issues similar to the ones raised by the Consumer Parties will
be explored and addressed. Turning to the concern involving message- and measured-
rate service, the Commission notes that the definition of basic local exchange service in
Section 4927.01, Revised Code, does not distinguish between flat-, message-, and

11 measured-rate offerings. Consequently, all three ^es of local service are included in the
rate caps set forth in Rule 4901:1-4-05(A)(1), O.A We see no need to further clarify the

! involved language.

H. Advanced Services

1. Provsed Rule 4901:1-4-05(8) General Comments

Numerous stakeholders commented generally and on the specific provisions of the
advanced services commitment set forth in the Staff proposal. For example, OCC and the
CCCC commented that the proposal failed to adequately define key terms used in the
proposed rules. To address those concerns, the rules being adopted today better define
key terms used to describe the advanced services commitment. Ameritech maintained
that it is unreasonable and contrary to the policy of the state to condition alternative
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regulation on an ILEC "agreeing" to a set of regulatory commitments the company would
not otherwise commit to. In spite of Ameritech's arguments to the contrary, we are acting
to fulfill our regulatory obligations and are fully acting in concert with the policy of the
state in requiring certain commitments in exchange for increased earnings and regulatory
flexibility. Among other state policies, we believe the advanced services network and
broadband services commitments adopted today will encourage innovation in the-
telecommunications industry and promote diversity and options in the supply of public
telecommunications services and equipment throughout the state. Moreover, requiring an
ILEC to fulfill certain commitments as the quid pro quo for earnings and regulatory
flexibility is not new. ' In fact, the Commission's large LEC alternative regulation
guidelines adopted in 92-1149 specifically contemplate that a company-proposed
alternative regulation plan will contain certain infrastructure development or service
commitments. Ameritech has taken advantage of alternative regulation rules since 1993
and should not now be heard to complain regarding commitments as part of an alternative
regulation plan. Finally, on this issue, we note that this commitment is part of an
"elective" plan and, thus, Ameritech is free to opt into this plan or, if it chooses, propose
its own company-designed alternative regulation plan.

Ameritech also submitted that the Conimission should acknowledge that the
company is prohibited from providing advanced services except through a separate
affiliate by the terms of an FCC order. See Amerifech Corp./S$C Communications, Inc., CC
Docket 9&141, FCC 99-279, Released October 8,1999, para. 367. We acknowledge the FCC
merger condition mentioned by Ameritech in its comments. 4Ve also note that this
particular merger condition lists certain triggeriztg events that will cause the separate
affiliate requirement to sunset. Since we aze drafting a proposal that ali ILECs can opt
into, we see little reason to carve out an exception based on a temporary FCC requirement.
Rather, at the time Ameritech chooses to opt into the eieMive alternative regulation
proposal adopted herein, if ever, we would expect to deal with this consideration at that
time.

2. riopo.s^d RLIe 4901:111-0^l11

Ameritech recommended revising the definition of advanced services to
incorporate "a data transmission speed of 128 kilobits per second (kbps) in one direction
for accessing the intemet" (Ameritech comments,16). The Consumer Parties note that the
FCC defines advanced services as speeds of 200 kbps in each direction (Consumer Parties
reply comments, 65-66). The OCTA notes that Ameritech's proposal is much narrower
that that proposed by Staff (OCTA repIy comments, 3-4). For purposes of this
commitment, we agree that the advanced services coznmitment should include a data
transmission speed component. Consequently, we have modified the rule to be consistent
with the FCC data transmission speed component adopted in the FCC's report entitled
Deployment of Advanced Telecommunications Capability: Second Report (August 2000) at para.
10.

3. Proposed Rule 4901:1-4-05B1f3-51

Several ILEC stakeholders argued that the deployment schedule for advanced
services is unreasonable and that the requirement to make advanced services available to
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100 percent of the subscriber base goes well beyond the original Staff proposal (Ameritech
` comments, 16-18; OTIA comments, 6-7; Verizon comments, 8; CBT comments 3,10; ICORE

comments 4-6; Sprint comments, 10). Other ILECs noted that customer demand should be
the focus of the commitment and that the most that should be required is a long-range
plan that addresses the deployment of advanced services (OTIA comments, 6-7; Small

^ ILEC comments, executive summary at iii; Sprint comments, 13). Ameritech averred that
even the development of a long range plan addressing universal deployment of advanced
services is an urmecessary and costly endeavor (Ameritech comments, 18). Retuming to
Staff's white paper proposal, CTC argued that it is prepared to commit'to the advanced
services build-out conditions but that it would. suggest making advanced services
available to only a percentage of the customer base in every exchange within 24 months of
opting into alternative regulation (CTC comments, 4). ICORE recommended that small
ILECs be viewed differently than large ILECs and suggested that size, density, or
demographics be the focus of a small ILECs advanced services commitment (ICORE
comments, 5). ICORE also submitted that small ILECs that have already, under their own
volition at considerable cost, deployed advanced services should be eligible for the same
benefits as those deploying such services under the Commission's plan (Id ).

OCTA advocated for an independent analysis to deterrnine whether there is any
unsatisfied demand for advanced services. To the extent that there is no such demand or
that such demand is already being adequately satisfied by existing providers, the
Commission should require an additional commitment or commitments benefiting
customers with disabilities, special needs, or customers utilizing lifeline services (OCTA
comments, 1-2). The OCTA reconunended that the Commission retain, at the applicant
II.EC's expense, an independent consultant to study and analyze the unsatisfied demand
for advanced services. OCTA continued by arguing that it does not make good economic
sense to reward the electing ILECs for building plant that is not going to be used in
satisfying customers' demands (Id. at 4).

^.^

+ Section 706 of the 1996 Act, as made applicable to the Commission through Section
4905.04(B), Revised Code, instructs us to encourage the deployment, on a reasonable and
timely basis, of advanced telecommunications capability to all Ohioans by utilizaang, in a
manner consistent with the public interest, convenience, and necessity, price cap

i regulation, regulatory forbearance, measures that promote competition in the local
telecommunications market, or other regulating methods that remove barriers to
infrastructure investment. The measures we take today are the initial measures necessary
to fulfill the obligations of the 1996 Act. In that vein, the Commission has significantly
modified the Staff-proposed advanced services commitment. With this modification, we
have had to balance the public policy principal of making broadband services as widely
available as possible while at the same time recognizing that to require ubiquitous
deployment throughout an ILECs' traditional service area with no linkage to demand is

i not reasonable. The modifications being adopted today will ensure that each county in the
state has some geographic area where high-speed broadband services are being deployed.
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4. Ru1_e4901•1-4-05(0-Lifeline

(a) Amount of theSr_edit

A number of commenters recommended that the final rules clarify the amount of
the credit (Empowerment comments, 4; Sma1l ILECs comments, 11; Consumer Parties
reply comments, 66; Ameritech reply comments, 22). NKTC stated that the proposed
lifeline commitment fails to acknowledge the significant differences between large and
small ILECs. For example, NKTC claimed that, because of their low monthly access line
rate, the proposed rule as drafted would bring the customer's rate below zero (NKTC
commenfs, 11-12). A simple and reasonable solution to this concern, NKTC avers, is to
eliminate the lifeline requirement for any ILEC with a rate that is already below $10 per
month (Id.) Empowerment daims that, should the application of the credit cause the
customer's bill to go below zero, the credit should be available for use by the customer for
other parts of the customer's bili (Empowerment comments,10).

The rules adopted today do clarify that the credit that the customer should receive
should be an amount that ensures that the customer also receives the maximum federal
matching contribution. Regarding the concern with the rate falling below zero and the
proposal to eliminate this requirement for those companies with a monthly access line rate
below $10, we do not agree that such a significant step is warranted. As noted elsewhere
in the rules, at no time will the monthly access line discounts cause the local service rates
to be less than zero. Therefore, the maxi.mum contribution that an ILEC would ever be
responsible for is an amount that will drop the monthly access line rate to zero not below
zero as feared. Based on the foregoing, we do not agree with the proposal by
Empowerment that the maximum should result in an amount that is a credit for use by the
customer on other parts of the customer's bill.

(b) Vgrtical Features

Numerous stakeholders commented that the lifeline proposal offered in the Staff-
proposed rules is too limited (AARP comments, 4; Consumer Parties comments, 57,66-67;
Empowerment Center comments, 7; Parkview reply comments, 3). AARP recommends
that the commitment should be modified to include the FCC program. At a minimum,
AARP claims, the commitment should track the federal lifeline program rules that permit
vertical services (AARP comments, 4). In a similar vein, a number of stakeholders submit
that lifeline customers should have the option of purchasing Caller ID and other vertical
features in addition to Call Waiting (Communities United for Action or CUFA/Edgemont
comments, 3-4, AARP comments, 4; Consumer Parties comments, 57, 66-67; reply
comments 8-10; Parkview reply comments, 3; Empowerment comments, 7; reply
comments 8-10). CBT and Verizon concur that lifeline customers should have the option
to purchase as many vertical features at the regular tariffed rates as any other customer of
the company (Verizon comments, 8; CBT reply comments, 17). Empowerment goes a step
further and recommends that all vertical features should be offered at low and reasonable
rates, not at full price (Empowerment comments, 5; reply comments, 9-10). Ameritech
disagrees, arguing that lifeline should provide access to basic telephone service only to
those who can least afford it. Therefore, vertical services should not be included
(Ameritech reply comments, 34). Pointing out that neither its existing lifeline programs
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nor the federal lifeline program provide for waivers or credits related to optional features,
CBT offers a clarification designed to limit nonrecurring charge (NRC) waivers to the NRC
associated with establishing one basic exchange service line (CBT comments,13).

The Commission agrees with those commenters who suggest that lifeline customers
should, through a self-certification procedure, have the abiIity to purchase optional•
services at the regular rate for medical and/or safety reasons. Through this approach, we
are balancing the needs of low income customers who have a legitimate need for vertical
services to fulfill a medical and/or safety concern while, at the same time, recognizing that
lifeline assistance is targeted to maintain access to the network. Since a lifeline customer
will be paying the regular tariffed rate for the optional services, no ILEC should be harmed
by this approach. Other modifications have been made to clarify that NRCs being waived
are only those charges associated with establishing one access service line. Language has
also been added to grandfather those customers having optional services prior to the
ILEC's adoption of this lifeline program.

(c) EnrolLment Ootions

Another issue engendering comment involved enrollment options. A number of
commenters noted that while automatic enrollment is an important enrollment option,
automatic enrollment should not be the exclusive enrollment option (AARP comments, 6-
7; CBT comments, 13-14; Empowerment comments, 9; Consumer Parties, comments, 69;
Sprint teply comments, 5-6; CUFA comments, 5). CBT noted that self-certification is
currently used by the company and has worked well (CBT comments, 12-14). Other
commenters too supported the concept of self-certification and, to address any concerns I
with fraud, would permit involved ILECs to perform periodic audits of a sample of
customers to ensure accuracy (AARP comments, 7; Consumer Parties comments 6&69;
Empowerment comments, 6; Small ILECs reply comments, 12; CUFA comments, 8).
Concerned with the possibility of fraud, Ameritech urged the Commission to not
implement a self-certification procedure as part of its adopted rules (Ameritech comments,
20; reply comments, 20-21). Several ILECs noted that an automatic enrollment process
would be overly burdensome to ILECs and would improperly task ILECs with
coordinating the process with multiple state agencies (A^LTEL comments, 5; OTIA
comments, 7; Chillicothe comments, 4; Verizon comments, 11). Sprint observed that an
ILEC should be afforded six months from opting into elective alternative regulation to
implement an automatic enrollment mechanism (Sprint comments, Exhibit I, page V).
NKTC averred that the implementation of a lifeline program as described in the Staff-
proposed rules represents a very different burden for large and small ILECs. NKTC
submitted that a better proposal would be for the Commission to generically negotiate
with the involved state agencies the manner in which ILECs would connect with the state
aencies (NKTC comments, 11). CBT recommended deleting the proposal concerning on-

e verification noting that not all agencies will be able or willing to participate (CBT
comments, 14). The small ILECs note that those ILECs with 15,000 or fewer access lines
would not have enough lifeline customers to justify the expense involved in establishing
an online access process (Small ILEC comments,11-12).

Having fully considered the comments concerning enrollment options, the
Commission has made certain modifications in the adopted rules. Initially, the
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:If Commission notes that all ILECs with more than 15,000 access Iines that participate in
^ elective alternative regulation must enroll customers who participate in a qualifying t

program in their traditional service areas, in the lifeline program through automatic
enrollment. Additionally, such companies must also enroll such customers using on-line
company to agency verification and/or self-certification. All ILECs with 15,000 access
lines or less that participate in elective alternative regulation must enroll customers in their
traditional service areas who participate in a qualifying program, into the lifeline program
through one or any combination of automatic enrollment, on-line company to agen cy
verification and/or self-certification. All ILECs must use self-certification to enroll
customers into the lifeline program who qualify through household income-based
requirements. Further, in order to address the concerns regarding fraud, ILECs

j participating in elective alternative regulation may perform verification audits.

(d) Advisorv Boards

A further area of disagreement involved the establishment, promotion, and funding
of lifeline assistance advisory boards. A number of ILECs argue that coordinating lifeline
activities through an advisory board is overly burdensome and there is no guarantee that
an advisory board will provide any quantifiable benefits to customers (ALLTEL
comments, 5; Verizon reply comments, 11; CBT comments, 14-15; Chillicothe convnents,
4). O'I7A maintained that the Staff proposal wiIl create 40 new advisory boards (OTIA

;t comments, 8). Certain other commenters note that advisory boards are essential to assure
that lifeline programs benefit the eligible consumers (Empowerment reply comments, 10-
12; Consumer Parties comments, 66). Consumer Parties observe that neither Ameritech
nor CBT would have developed effective lifeline programs without the active assistance of
their respective advisory boards (Consumer Parties reply comments, 44). To address the
OTIA concems with the number of advisory boards, the Consumer Parties recommend
addressing this by establishing regional advisory boards or even a single advisory board

^ for all small ILECs (Consumer Parties reply comments, 43-45). AARP submits that
representation on an advisory board should include a representative of the elderly and a

^ representative of local govemment (AARP comments, 7). Empowerment commented that
^Cs offering a lifeline program should make use of community-based organizations to

^ perform outreach and that adequate funding should be made available to these
community-based organizations to promote the program (Empowerment comments, 9).

The Commission agrees with those commenters who noted that advisory boards
serve a useful purpose in promoting and implementing lifeline services. However, we
also acknowledge the small ILECs concerns. Therefore, while the large ILECs opting into

^ elective aItemative regulation must coordinate their lifeline programs with an advisory
board made up of representatives of OCC and consumer groups representing low-income
constituents, smaIl ILECs can join with other such companies to establish one statewide
advisory body. Commission Staff will participate on the boards in an advisory role. In
addition, the rule being adopted today establishes an annual marketing budget threshold
to be funded by the electing ILEC based on the nurnber of access lines served. For those !
ILECs serving fewer than 100,000 access lines, the advisory board and the com pany will
determine the size of the fund. The marketing budget will be used to promote lifeline and
perform outreach and the advisory board will determine how the budget is spent.

-- -
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(e) avma" ^^^^L•3i1^i^_^dD $It si

iq For those lifeline eligible customers with past due bills, several commenters noted
that proposed provisions for reconnecting those customers were insufficient and should,
in any event, provide for a longer period of time for consumers to pay the arrearage
(AARP comments, 7; Parkview reply comments, 3; Consumer Parties comments, 69-70;
Empowerment comments, 11). AARP and Parkview recommended that lifeline customers
should have more than six months to repay past due local service charges (AARP
comments, 7; Parkview reply comments, 3). Empowerment submitted that the proposal
should be modified so that lifeline eligible customers could pay $25 toward past due
arrearages with the remainder held in abeyance as long as the lifeline customer met all
their other current payment obligations (Empowerment comments, 11). Verizon and CBT
disagreed with these proposals. For purposes of disconnection and reconnection, CUFA
and Edgemont maintained that all services, other than basic Iocal exchange service, should
be treated in the same manner as toll service (CUFA/Edgemont comments, 6). CBT noted
that lifeline customers are under the same obligation as any other customer to pay for
services they order. Easing payment obligations or changing the disconnection process
would only serve to increase outstanding debt for some customers according to CBT (CBT
reply comments, 18). Verizon maintained that six months is ample time pay off local
service past due bills. Additionally, Verizon submitted, in response to the
disconnection/reconnection issue, that ILECs should not become account managers for
specific lifeline customers as such monitoring of payments would be intrusive for the
customer and costly for the companies (Verizon reply comments, 11-12). Verizon also
observed that ILECs should be able to request a deposit from lifeline customers with
outstanding charges (Verizon comments, 9). Further, Verizon and Parkview contend that
lifeline customers with outstanding toll debts should be toll restricted until the debt is paid
in full (Id.; Parkview reply comments, 3). In reply, the Consumer Parties urge the

I i Commission to maintain the distinctions set forth in its disconnection policy (Consumer
Parties reply comments, 67).

In the rule being adopted today, the Commission recognizes that lifeline customers
should be eligible for payment and deposit arrangements that are somewhat less stringent
than other customers. Those accommodations reflect that lifeline customers should be
expected to make an initial payment of $25 with the remainder of the past due bill for local
service to be divided evenly over the next six months. Contrary to the concerns of some
comnmenters, we believe that six months is a reasonable period of time in which to remit
past due charges for local service as the monthly charge for local service is much lower
than monthly bills for other utility services such as gas and electric service. ILECs may
impose toll restrictions on lifeline assistance customers with past due toll service biU.s until
the arrearage is paid off or until the lifeline customer is otherwise able to establish service
under the provisions of our minimum telephone service standards (MTSS) set forth in
Chapter 4901:1-5, O.A.C. Regarding the reconnection/disconnection issue, we note that
our recently enacted MTSS established our policy concerning reconnection and
disconnection. Specifically, Rule 4901:1-5-17(A), O.A.C., states that local service may be
disconnected for subscriber nonpayment of charges for local services regulated by the
Commission. Local service, for ttus purpose, is defined under the involved MTSS rule to
include every regulated service provided by an ILEC other than toll service and 900 and
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976-like service. Therefore, for purposes of calculating the arrearage, past due local
charges may include all regulated services other than toll and 900 and 976-like services.

(f) Income Based Eligibilitv

Several commenters maintained that the Comrnission should not expand the lifeline
commitment to include a stand-alone income-based eligibility requirement as such a
proposal would far exceed the lifeline program previously authorized by the General
Assembly in former Section 4905.78, Revised Code (repealed ef£ect ve December 31, 1999).
(Ameritech comments,1&-20, replies 19-20; OTIA comments 7 8; Chillicothe comments, 4;
Verizon reply comments, 10). Ameritech noted that, from an administrative standpoint,
the use o£ utcome information for purposes of automatic enrollment presents many
problems (Ameritech comments, 19). Ameritech also maintained that income is a
component; but is appropriately not the sole component, in determining lifeline eligibility
for many needs-based programs, none of which involve the administrative and fraud
problems associated with automatic enrollment based solely on income (Id. at 20).
Consumer Parties support the Staff proposal by moving beyond the programs used as
proxies for identifying low-income subscribers (Consumer Parties reply comments, 33-39).
Consumer Parties note that basing the lifeline discount on household income will benefit
the "working poor" who, for a variety of reasons, do not participate in the proxy programs
(Id.). It is also significant, the Consumer Parties maintain, that CBT, a company with three
years experience with a income-based eligibility program, has raised no objection to the
Staff proposal (Id.). Additionally, the fraud concerns with automatic enrollment can be
addressed, according to the Consumer Parties, by permitting income-based enrollment by
self-certification (Id.). Empowerment not only supports the Staff proposal, but
recommends increasing the income level to 200 percent of the federal poverty level rather
than 150 percent (Empowerment comments, 8, reply comments 3-5).

The Commission concurs with the Staff proposal and will adopt such into the final
rules being adopted today. In making this determination, the Commission expects that
ILECs will recoup a substantial level of foregone revenues from the federal universal
service fund as well as from the vertical services lifeline customers otherwise purchase at
retail rates. Regarding the administrative concerns associated with automatic enrollment,
we note that, as discussed in more detail above, an ILEC can only use self-certification to
enroll customers that are eligible through income-based requirements. As to the concems
with fraud, the Commission notes that, in other provisions of the rules being adopted
today, ILECs have the ability to perform verification audits. Additionally, we
acknowledge that CBT, the only ILEC that has ever enrolled eligible customers based
solely on an income-level basis, did not object to the income eligibility proposal. Although
we are adopting the Staff proposal for income-based eligibilit y, we see no reason to
increase the income level as proposed by Empowerment. In making this determination,
we note that, as supported by the comments filed herein, there is no one standard low-
income eligibility threshold. Some programs use a higher income threshold while others
use a lower income threshold. The income level we have adopted falls substantially in the
middle of those other various thresholds levels. For these reasons, we find the 150 percent
of the federal poverty level appropriate.
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(g) Other Conunents on the Lifeline Proeram

Other comments on the lifeline program include conunents from AARP and the
Consumer Parties asserting that the rules should specify that any final adopted rules do
not supplant existing ILEC lifeline programs that have benefits that exceed Staff's
proposed rules (AARP comments, 6, reply comments, 3; Consumer Parties comments, 56=
57, reply comments, 49-53). The Consumer Parties take this argument a step further and
maintain that there is no justification for further rewarding companies with lifeline
programs that have more customer benefits with additional pricing flexibility through
elective alternative regulation in exchange for commitments for which those companies
have already been compensated (Consumer Parties comments 56-57). CBT recommends
that the adopted rules need to clarify whether customers can receive the lifeline discount
on one phone line per household, or whether lifeline customers can only have one phone
line per household (CBT comments, 13). Verizon and Empowerment note that the
adopted rules should not disqualify a lifeline customer from having a second, fally rated
line (Verizon comments,10; Empowerment comments, 6). The Consumer Parties note that
the rules need to be modified to address whether message and measured-rate local service
is available to lifeline customers (Consumer Parties comments, 57; Empowerment
comments, 3). CBT recommends that the final rules focus on flat-rate service for lifeline
customers rather than adding measured and/or message rate lifeline service (CBT reply
comments, 16). CBT continues by stating that, based on the company's experience with
the Telephone Service Assistance (TSA) program, CBT expects that there will be very little
demand for measured and/or message rate service, certainly not enough demand to
justify the business office systems changes, billing changes, and additional training
necessary to accommodate such a provision (Id.). Consumer Parties assert that the
adopted rules must clarify that lifeline assistance must be offered to all eligible customers,
not just new customers, from the effective date of adoption into an elective alternative
regulation plan (Consumer Parties comments, M. CUFA/Edgemont aver that the final
rules should establish enrollment benchmarks (CiJFA/Edgemont comments, 5-6). CBT
and Ameritech dispute the need for enrollment benchmarks, noting that automatic
enrollment ensures that virtually 100 percent of the customers may take advantage of a
qualifying program if they choose to do so (CBT reply comments,16-17; Ameritech reply
comments 21).

As noted elsewhere, the Commission has made a determination that those
companies operating pursuant to an approved alternative regulation plan may not opt
into elective alternative regulation until their existing alternative regulation plans expire.
Additionally, it is not our intent that the rules being adopted today supplant any existing
lifeline obligation that provides greater customer benefits and that was developed as the
result of a negotiated agreement or as a merger conditi on agreed to or imposed b y the
Commission. In making this determination, we do note, however, that the lifeline
commihnent being adopted today stands on its own men t and is not, as the Consumer
ParHes claim, a reward for which an ILEC has already been compensated. Rather, once an
ILEC's ctu'rent alternative regulafion plan expires, there would no longer be an obligation
on the part of the ILEC to coniinue the expired lifeline program beyond the life of the
negotiated alternative regulation plan. Thus, the lifeline program adopted today does
consti tute, for those companxes choosing to opt into such a program, a new commitment.
As for the clarification regarding the lifeline discount, we note that the adopted rules have
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been clarified to reflect that receiving the lifeline benefit does not disqualify automatically
the lifeline customer from purchasing additional features and functionalities from the
company, including additional phone lines, at full retail rates for medical or safety
reasons. We have further clarified the adopted rules to reflect that ILECs must only offer
flat-rate service to lifeline customers and not measured and/or message-rated service. We
are persuaded that the potential costs associated with making lifeline service available ori
measured and/or message-rated lines would outweigh the benefits for the number of
customers subscribing to either service to make that obligation worthwhile. We do agree
with the Consumer Parties comment, however, that lifeline assistance should be available
to all eligible customers, not just new customers, from the effective date of the adoption of
an elective alternative regulation plan. However, we decline to adopt enrollment
benchmarks because the decision as to whether to accept lifeline benefits ultimately rests
with the customer and is beyond the control of the ILEC.

5. Rule 4901:1-5-05fD1 Retail Rate Commitments

The Staff's proposed rules on retail rate commitments gamered comment as well.
NKTC noted that the proposed caps are too burdensome to make adoption of the elective
altemative regulation plan attractive to an ILEC (IVKTC comments,13). Verizon argued
that there should be no caps on all nonbasic local exchange tier 1 or tier 2 services with the
exception that revenues for these services must cover the cost of providing the service
(Verizon comments, 12). Ameritech commented that rate caps are inappropriate absent
any assessment of competition. Ameritech offered that the adopted rule should be
modified to allow pricing flexibility if a competitive demonstration can be made in a
relevant market, which, for an ILEC, is a wire center (Ameritech comments, 21). For large
ILECs, Ameritech posits that a reasonable threshold is that the services in a wire center
should be reclassified as competitive when two or more CLECs are collocated in that wire
center and are serving customers (Id.). Ameritech also averred that capping an ILEC's
most competitive services for any period of time reflects poor public policy that is not
grounded in the realities of the competitive marketplace (Id.). NKTC claimed that capping
all nonbasic tier 1 rates for 36 months is unreasonable particularly in light of the costly
cominitment to deploy high-speed broadband services as set forth in proposed Rule
4901:14-05(B), O.A.C. Sprint submitted that all tier 2 rate cap commitments should be
eliminated and ILECs be permitted to operate immediately under the new pricing rules
upon entering the elective alternative regulation plan. Further, Sprint alleged, the quid
pro quo of regulatory flexibility in exchange for advaxiced broadband services requires
simultaneous implementation of both the advanced services expenditures and the pricing
flexibility (Sprint comments, 19-20). CBT noted that the proposed rules unreasonably
eliminate the business services pricing flexibility that CBT has under its current alternative
regulation plan. CBT recommended incorporating pricing rules similar to its current
alternative regulation plan into the Comm4ssion-adopted elective alternative regulation
plan (CBT comments,15-16).

AARP contends that nonbasic tier 1 and tier 2 service rates should be regulated
until and unless there is competition for such services in an ILEC's service area (AARP
comments, 7). In response to this comment, the Small ILECs claimed that competition is
not a proper test to determine whether or not an ILEC's services should be regulated, since {
an ILEC cannot control when or if competition moves into its area (Small ILECs reply
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comments, 13). The Consumer Parties assert that upward pricing flexibility for
th y above cost is neither soundnoncompetitive services that are already priced significantl

public nor sound economic policy. However, e Consumer Parties claim that that is the
elective alternative regulation plan proposal for tier 1 and tier 2 services (Consumer

er that the premise behind thisParties comments, 52-53). The Co nsumer Parties also av
commitment is that it is a safeguard against unexpected rate increases; however, for thie
commitment to have an y value, there needs to be a real possibility that, absent the
commitment, rates wfll increase (Id. at 70). Further, the Consumez Parties note that the
cost study requirement of proposed Rule 4901:1-4-05(E), O.A.C., could have the
unintended consequence of harming smaller ILECs that may not have conducted long run
service incremental cost (LRSIC) studies for their existing tier 2 services (Id.). AT&T
disputed Ameritech's defnvtion of competition arguing that two CLECs collocating in a
wire center provides the Commission with no relevant information and is no
demonstration of competition (AT&T reply comments, 3-4). GCCC recommended certain
clarifications within the rules (GCCC comments, 3).

In the 998 companion order we adopted today, changes have been made to the Staff
proposal regarding the tier structure as well as the pricing structure for services within
those tiers. Nonetheless, we find the underlying rationale behind adoption of certain retail
rate conunitments still appropriate for ILECs entering into elective alternative regulation.
That underlying rationale is that retail customers must be•able to count on some level of
rate stability, in the form of a cap on retail rates, should their underlying ILEC opt into
elective alternative regulation. In making this determination, we disagree with the
commenters who assert that there is little value to this commitment. Rather than just an
unknown possibility, this commitment offers retail subscribers a guarantee that their retail
rates will not increase so long as the company remains under the elective alternative
regulation plan. On the other hand, we are troubled by Ameritech's comments denoting
that the presence of competition should lead to removal of rate caps with the implication
that competition should lead to higher rates. We have attempted to balance the competing
positions espoused by the ILECs and by the consumer groups with the goal of truly
benefiting retaii customers. The rule being adopted today does just that.

6. Rule 4901 •1-5-05(F) Imputation Standards for Retail Seryices

Verizon, CBT, OTIA, Sprint, Ameritech, and the Small ILECs maintain that
imputation standards are unnecessary especially inasmuch as the 1996 Act and existing
Ohio laws require ILECs to offer service on a nondiscriminatory basis (Verizon comments,
13; CBT comments, 16; OTIA comments, 8; Sprint comments, 20; Ameritech reply
comments, 23; Small ILECs executive summary, iv). Consumer Parties recommend that
imputation standards be moved to the local competition rules and made applicable to all
telephone companies that provide bottleneck facilities (Consumer Parties comments, 71).
NKTC noted that small ILECs should not be required to file cost studies to introduce new
services or lower rates for existing services but rather cost studies should only be required
of small ILECs when there is a significant belief that the company is pricing below cost
(NKfC comments, 4).

The Commission agrees with those commenters who maintain that imputation
standards are inappropriate and unnecessary in the elective alternative regulation rules
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adopted herein. We further find that the issue of cost studies for small ILECs is being
addressed in the companion order noted above and will not be further addressed herein.

7. Rule 4901:1-4-05(G) Market Ovening Commitments

The Small ILECs, NKTC, and OTTA submit that it is questionable, under existing
state and federal law, and otherwise inappropriate for the Com•,,iRgon to tie the receipt of
state regulatory benefits to the waiver of federal regulatory rights (Small ILECs comments,
12; NKTC comments,15; OTIA comments, 8). In one sense, the Consumer Parties assert
that the market opening commitment is of little value in that this commitment applies only
to rural ILECs where competition for residential customers is less likely to be sought after
by competitors. However, on the other hand, the Consumer Parties maintain that this
provision provides valuable structure for interconnection requests involving rural ILECs
and, thus, these provisions should be moved over to the negotiation/arbitration
provisions in the 998 docket and made applicable to all ILECs not just those seeking
elective alternative regulation (Consumer Parties comments, 34, 71).

After fully reviewing the comments submitted on this issue, we have decided to
move the market opening provisions proposed by our Staff from the elective alternative
regulation rules to the local service rules in 998. In doing so, we have made necessary
modifications to make the involved provisions applicable to all rural ILECs. We also find
it unnecessary, for the reasons below, to adopt market opening commitments as part of
elective alternative regulation. In our view, Market opening commitments are not relevant
to alternative regulation insofar as the decision to open the local exchange market to
competition was made by Congress in adopting the Telecommunications Act of 1996. In
fact, regardless of whether an incumbent local exchange carrier takes advantage of
alternative regulation, whether company-apecific or by opting into the elective plan we
adopt today, the fact remains that we will continue to pursue a policy of openin g the local
exchange market to competitive forces through rulemakin g proceedings and through
individual company-specific TELRIC proceedings. Pursuit of that policy will not change
based on the form of ratemaking regulation that an ILEC is operating under.

OUTSTANDIlV'G PROCEDURAL MATTERS

I. Motion for Evidentiarv Hearing

^ Throughout this proceeding numerous procedural matters have been brought to
1 the Commission for resolution. There are still two outstanding procedural issues that the

Commission needs to resolve at this time. First, on July 17, 2001, the Ohio Consumer's
Counsel, AARP, the Appalachian People's Action Coalition, Communities United For
Action, the Edgemont Neighborhood Coalition, Empowerment Center of Greater
Cleveland, the City of CleveIand, the City of Columbus, and the City of Toledo (hereafter
"Consumer Group") filed a motion seeking an evidentiary hearing in order to develop a
sufficient evidentiary record on the reasonableness of the proposed elective alternative
regulation plan. The Consumer Group claims that an evidentiary hearing would provide
an opportunity for Staff, as the sponsor of elective alternative regulation, to explain the
basis for and rationale underlying elective alternative regulation, as well as proving that
elective alternative regulation is in the public interest. The Consumer Group also
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propounds that an evidentiary hearing would afford ILECs an opportunity to prove their
claim that competition and alternatives currentl y exist for all of the various nonbasic
services offered by all Ohio ILECs that would be affected by elective altemative regulation,
and that elective alternative regulation is in the public interest. Attendant with their
request, the Consumer Group requests that Staff and the ILECs prefile testimony
supporting their positions and that any evidentiary hearing procedural schedule include
sufficient time for discovery, including depositions. In its reply to the memoranda contra
the motion for evidentiary hearing, the Consumer Group submit that, in order for the
Commission to adopt an.elective alternative regulation proposal for nonbasic services that
all ILECs could opt into, the Commission must find that there is competition or
alternatives for each service for each ILEC for each customer class in each and every
market.

Memoranda in opposition to the motion for evidentiary hearings were filed by
Ameritech, Verizon, and the O'I7A. Ameritech and Verizon responded that, after rounds
of comments and replies, local public hearings, and many pleadings filed in this docket
extending over a period of months, there is no reason to entertain the Consumer Group's
request for evidentiary hearings. More importantly, Ameritech and Verizon note, there is
no statutory requirement to hold a hearing in this matter unless a hearing is considered
necessary by the Commission. Both companies recommend that the Commission deny the
Consumer Group's request. The OTIA submits that neither due process nor the Ohio
Revised Code requires evidentiary hearings. In fact, according to the OTIA, Section
4927.03(A)(1), Revised Code, specificall permits the Commission to consider granting to
telephone companies an exemption f^om certain statutes or establishing alternative
regulatory requirements for any public telecommunications service, except basic local
exchange service, provided such a measure is in the public interest and either the
telephone company or companies are subject to competition or customers of such service
have reasonably available alternatives. The OTIA also submits that in prior similar cases
(i.e., Case No. 89-563-TP-COI and Case No. 97-1700-TP-COI) considered pursuant to
Section 4927.03(A)(1), Revised Code, the Commission found that hearings were not
necessary. As a final matter, the OTIA observes that evidentiary hearings would only
serve to compound time and expense in this case.

The request for an evidentiary hearing shall be denied. Section 4927.03(A)(1),
Revised Code, leaves the matter of whether to hold a hearing solely in the discretion of the
Commission. In this case, the record reflects that the Commission has afforded interested
persons numerous rounds of comments and reply comments in order to develop a record
on whether elective alternative regulation for services other than basic local exchange
services is reasonable or not. In addition, though under no statutory obligation to do so,
the Commission scheduled seven public hearings throughout Ohio, in response to a
Consumer Group request for local public hearings, where customers could make their
views known on the elective alternative regulation proposal. The Consumer Group has
failed to present convincing arguments to explain why the seven local public hearings
were insufficient. Finally, we note that, as an instrument of the legislative branch, the
Commission at times performs legislative functions and at other times performs quasi-
judicial functions. Insofar as the overriding purpose of this docket is to develop rules to
govexn Commission proceedings, the Commission is performing a legislative function
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most appropriately considered through a notice and comment mechanism and not
through a quasi judicial mechanism.

J. Motion to Disciose

The second procedural motion was filed on August 13, 2001. in this motion, ICG;
Time Warner, CoreComm, McLeod, AT&T, and WorldCom (hereafter "joint movants")
sought disclosure of two competitive activity reports submitted by Ameritech as a result of
Case No. 98-1082-TP-AMT and a similar report submitted by Verizon as a result of Case
No. 98-1398-TP-AMT. According to the joint movants, these competitive activity reports
were only made available to Commission Staff and were not formally docketed. Joint
movants maintain that since Ameritech requested in its June 22, 2001 comments that the
Commission take administrative notice of data and facts contained in those reports,
interested parties should have an opportunity to review and comment on the information
in those reports. Joint movants further assert that Ameritech's request that the
Commission take administrative notice of the involved reports constitutes a clear waiver
of any claim of continuing confidentiality.

Verizon filed a memorandum contra the joint movants' motion on August 29,2001.
In its memorandum contra, Verizon claimed that the joint movants have no right to access
a report provided confidential treatment and not docketed at the Commission merely
be^ause a third party refers to it. In a memorandum contra filed on August 31, 2001,
Ameritech argues that the motion is moot inasmuch as the attorney examiner, in an entry
issued on August 9, 2001, describes how the Commission would accept for review the
information that is subject to the motion. Based on this language, Ameritech asserts that a
number of ILECs have filed extensive information making the demonstration called for by
the examiner s August 9, 2001 entry. Indeed, according to the company, Ameritech filed a
copy of its competitive report in this docket and only redacted from the public filing
information that the company deemed confidential. Nonetheless, Ameritech notes that it
would be wiAing to make a copy of the redacted information available to any party in this
case subject to an appropriate protective agreement. Ameritech concludes by stating that
the motion's underlying purpose has largely been fulfilled.

The Commission finds that the joint movants motion is moot in light of the
examiner's August 9, 2001 entry and the information docketed in response to that entry.
Additionally, we acknowledge that Ameritech has agreed to make copies of the redacted
information available to any party in this case provided an appropriate protective
agreement is entered into. As a result, we believe that the concerns raised in the joint
movants motion to disclose have been addressed.

V. CONCLUSION

Over a decade ago, the Ohio General Assembly enacted Chapter 4927 of the Ohio
Revised Code to provide the Commission with the necessary tools to adopt alternative
methods of regulating the local exchange industry in Ohio. As codified in Section 4927.02,
Revised Code, it is the policy of Ohio to ensure the availability of adequate basic local
exchange service, to maintain just and reasonable rates and charges for public
telecommunications services, to encourage innovation in the telecommunications industry,
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to promote diversity and options in the supply of public telecommunications services and
equipment throughout the state, and to recognize the continuing emergence of a
competitive telecommunications environment through flexible regulatory treatment of
public telecornmunications services where appropriate. The Commission is charged with
weighing all of these factors in granhng exemptions and adopting alternative regulatory
requirements in lieu of traditional re g^rlation The Comnvssion has considered all of thi
comments as well as the policy of Ohio an d has adopted rules that safeguard the public
interest while at the same time addressing the policy of Ohio. Through these rules,
incwnbent Iocal telephone companies have the opportunity to obtain increased regulatory
flexibility that will, in turn, encourage innovation and promote diversity. More
importantly, the consumers of Ohio will benefit from the assurances of just and reasonable
rates, induding a cap on tier I noncore services for 24 months, while seeing the benefits of
broadband services and new, innovative product offerings. As a result, the public interest
is satisfied. •

VI. Q$^^$

It is, therefore,

ORDERED, That new Chapter 4901:1-4, Ohio Administrative Code, as set forth in
Appendix A to this finding and order is hereby adopted. It is, further,

ORDERED, That copies of new Chapter 4901:1-4, O.A.C., as set forth in Appendix A
to this finding and order, be filed with the joint Committee on Agency Rule Review, the
Legislative Service Commission, and the Secretat^State in accordance with divisions
(D) and (E) of Section 111. 15, Revised Code. It is, further,

ORDERED, That a copy of this Opin4on and Order be served upon all parties and
interested persons of record in this proceeding.

Alan R. Scfiriber, Chairman
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BEFORS

THE PUBLIC UTiLITIPS COMMISSION OF OI IIO

In the Matter of the Commission Ordered )
Investigation of an Elective Altemative ) Case No. 00-1532-TP-COI
Regulatory Framework for Incumbent )
Local Exchange Companies. )

CONCURRING OPINION OF CHAIRMAN ALAN R. SCHRIBER

The Order that this Opinion accompanies has been years in the making. This
11 Commission embarked upon an alternative form of regulation in 1989 with the passage

of HB 563. Since then, there have been a number of attempts to engage the "alt-reg"
process that have been rendered too cumbersome by significant constraints within both
the'89law and previous Commission rules. Refinement has been called for and I believe
that through this Order the Commission has answered this ca11.

The new regulatory approach provided for in this Order has gained momentum
over the past year with the passage of SB 235 and corresponding proposals, responses,
and hearings. Because of the gravity of its implications for Ohio consumers, this
proceeding has not been without a certain degree'of controversy. It has been played out
in the media, in our mailboxes, and with the General Assembly. In some cases legitimate
arguments have been made, while others have been somewhat disingenuous.

I believe that this Order represents a move that is perfectly consistent with an
industry that is being propelled by technology into a world of competition that is
unparalleled by other regnlated utilities. The competitive thrust of telecommunications
is unstoppable. I believe that the Commission has done customers and providers alike a
great service in recognizing the benefits of the altemative regulation plan approved in
this case.

The Staff-proposed flexibility in the pricing of non-basic services attracted a great
amount of attention. The Commission in this Order agrees that Caller ID could be
considered "basic" insofar as it might be thought of as a public safety issue. (It is
interesting to note that when first proposed in the early '90s, Caller ID was met with
great resistance as an infringement upon one's privacy. Some of those who advocate so
strongly for it today are the same ones who opposed its introduction ten years ago.)
Beyond Caller ID, we hold other vertical services to be discretionary. Whether or not
there is a competitor offering these same services is not the issue here. Rather, the focus
should be upon the elasticity of demand which is a measure of "discretion."

All of us can live without Call Forwarding, Ca11 Waiting, Three-way Calling, etc.
The ILECs understand that, and they price those services accordingly. In other words,
the demand for most vertical services is elastic; a rise in price precipitates a greater than
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proportional fall-off in revenue from the services. Furthermore, both Cincinnati Bell and
Ameritech have had the authority to upward-price many of these services in their current
alt-reg plans, but have not done so for the simple reason that demand for those services
would fall for them. Consumer demand controls the pricing here, not the absence or

^ presence of competitors.

There are those who nevertheless wish to cling to the "competition" arguments.
Whether with respect to price flexibility or as a condition for entry into alt-reg, the
concept of competition seems to have taken center stage. The Commission cannot force
competitors to enter the market; we can only eliminate the barriers to entry. Whether or
not a CLEC engages an ILEC depends upon business plans, pricing barriers, and non-
price barriers to entry. I believe that the PUCO has taken significant steps forward in
eliminating pricing barriers, most recently through its decision in 98-922-TP-COI.
According to a recent analyst report, Ohio is second lowest in the nation in UNE-P
pricing.' Further, our MTSS Rules and the rules that address local competition
underscore our efforts to eliminate non-price barriers. If the CLEC business plan calls for
entry into Ohio's residential markets, there is nothing to prevent it from doing so.

Finally, with respect to competition, a number of those who comrnented on the
Staff proposal made convincing arguments as to its present existence. In my opinion, it
depends upon how one defines the market for telecommunications services. Certainly
the market must indude the provision of voice arid some level of data communications.
As such, wireless technology has become a major player in this area and will continue to
grow as such. Cable also employs technology that accommodates both voice and data
traffic. Finally, satellite communications is re-emerging as a force to be reckoned with in
data transmission.

Another contentious point of this enhanced form of regulation centers on the
achievement of certain quality-of-service standards as a condition of entry. I believe that
such standards send the wrong message to aIl telecommunications providers. Taken to
its logical conclusion, stating this as a condition of entry to alt-reg would imply that a
company need not be in compliance if it chooses to continue with rate-of-return
regulation. This perverse outcome is in direct conflict with the principal that all
companies, no matter the competitive stature, are bound to adhere to our service

^ standards rules. I trust that the Commission's Order reflects this.

An integral part of the alt-reg Order is the provision of advanced services
throughout service territories according to certain criteria. It has been suggested in some
comments that a "needs assessment" ought to first be conducted. Those who advocate
such an analysis are doing so with the rational (from their point of view) goal of
protecting their competitive position in the affected territories. A couple of things need
to be pointed out here. First of all, the Commission has the authority to grant waivers to
an ILEC for this requirement if it finds that market conditions make the investment too

"'Status & Implications of UNE-Platform In Regional Bell Markets;" Commerce Capital Markets, November 12,
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burdensome in comparison to the benefits. Second of all, the ILEC may not, in fact, be
the ultimate provider of broadband to the end-user; a CLEC, leasing elements from the
ILEC, may chose to be the advanced services provider. Finally, an ILEC has the right to
deploy any service it wishes to in its service territory. Presumably this would indude
those that would be required within the context of alt-reg which is clearly an eIective
program.

An enormous amount of deliberation went into this final product. There were
numerous comment and•reply-comment exercises; seven public heatings were conducted
around the state; and thousands of letters and cards were received representing all sides.
Much of the public input was based upon fact and a good deal was based upon
information that was less than factual. The endless media accounts of the proceedings
were similarly situated. Through it all, I believe that this Commission has today
achieved its quest to streamline the regulation of an industry that is ripe for such.

consideration.

By: Alan R. Schriber
Chainnan
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RULES FOR AN
ELECTIVE ALTERNATIVE REGULATION PLAN FOR ILECS

4901:1-4-01 Elective alternative regulation plan general provisions

(A) The alternative regulation plan set forth below is available to any incumbent
local exchange carrier (ILEC) that desires to take advantage of the retail services
flexibility for telecommunication services, other than basic local exchange service
as defined in Section 4927.01, Revised Code, set forth in Rules 4901:1-6-01
through 4901:1-6-12 of the Administrative Code, but that is not interested in
pursuing an individual company-designed application for alternative regulation
pursuant to Case No. 92-1149-TP-COI.

(B) Adoption of the elective alternative regulation plan by an ILEC enables the ILEC
to operate under the proposed retail service requirements developed in Rules
4901:1-6-01 through 4901:1-6-12 of the Administrative Code.

(C) This elective alternative regulation plan does not limit an ILEC's ability to
propose a company-specific plan under the existing alternative regulation
guidelines set forth in Case No. 92-1149-TP-COI, which could also qualify the
company for the proposed retail service rules.

(D) The retail service rules established in Chapter 4901:1-6 of the Administrative
Code, while available to all telephone companies, are only an option for an ILEC
if the II.EC adopts a qualifying alternative regulation plan.

(E) The Commission may upon its own motion, or for good cause shown, waive any
requirement, standard, or rule set forth in this chapter.

4901:1-4-02 Term of the plan

(A) An ILEC can opt into this elective alternative regulation plan at anytime by
making the appropriate filing with the Commission that includes all necessary
tariff modifications. The ILEC's election shall be automatically approved on the
46' day, unIess otherwise suspended by the Commission.

(B) There is no predetermined termination date for the elected altemative regulation
plan absent a revocation proceeding outlined in subdivision (D).

(C) Once the ILEC has met the commitments set forth in Rule 4901:1-4-05 of the
Administrative Code, the company may continue under its elected alternative
regulation plan, terminate the alternative regulation plan and return to
traditional rate-of-retum regulation, or propose a company-specific a3ternative
regulation plan.
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I (D) If the Commission believes that the ILEC has failed to comply with the terms of
the plan, the Commission shall give the IL.EC notice, inrluding a basis, of such
belief and a reasonable period of time to come into compliance. The Commission
shall not revoke any elective alternative regulation plan, unless the Commission
determines, after further notice to the ILEC and hearing, that the ILEC in fact has
failed to materially comply with the terms of the plan and in fact has failed to
come into compliance within such reasonable period.of time. Prior to any such
ruling to revoke any order approving the plan, the Commission shall take into
consideration consequences of such action on the ILEC as well as the impact on
its customers.

(E) In order to terminate or withdraw from an elected alternative regulation plan, an
ILEC must file a notice with the Commission which sets forth the reasons for the
withdrawal and informs the Commission whether the ILEC is proposing to
return to traditional regulation or will be filing a company-specific alternative
regulation plan. A notice of withdrawal will not be approved until another
regulatory framework is adopted by the Commission. The Commission shall
order such procedures as it deems necessary in its consideration of the request to
withdraw.

(F) An IL,EC choosing to return to rate-of-return regulation is required to bring its
rates and services into compliance with the appropriate regulatory framework
for all regulated services. All existing rules, guidelines, and orders that are
available for ILECs today, such as Case Nos. 84-944-TP-COI, 86-1144-TP-COI, 89-
564-TP-COI, and 92-1149-TP-COI, will still remain. The rates in effect under
elective alternative regulation shall remain in effect until otherwise modified by
the TLEC with the Commission's approval. An ILEC retvrning to rate-of-return
regulation bears the total risk of recovery of commitment investments during the
period it was under alternative regulation.

4901:1-4-03 Applicability of other rules and regulations

To the extent they do not conflict with the provisions set forth herein and absent
a waiver, all commission requirements and policies will apply to the operations
of every ILEC adopting elective alternative regulation. Examples of such
requirements and policies include, but are not limited to, the minimum
telephone service standards (MTSS) codified at Chapfier 4901:1-5 of the
AdministratEve Code, lifeline services such as service connection assistance
(SCA) (Case Nos. 89-45-11'-UNC and 91-564-TT'-i7NC), discounts for persons
with communications disabilities (Case No. 87-206-TP-COI), blocking of 976
services (Case No. 86-1044-TP-COI), disconnection of local service rules (Case
No. 96-1175-TP-ORD), 9-1-1 service ( Case No. 86-911-TP-COI), privacy and
number disclosure requirements (Case No. 93-540-TP-COI), alternative operator
service provisions (Case No. 88-560-TP-COI), provisions involving customer-
owned, coin-operated telephones (Case No. 88-452-TP-COI), and carrier access
charge policies and orders.
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4901:r4-04 Accounting standards

Accounting records are required to be maintained in accordance with the
uniform system of accounts (USOA) for local telephone operations by all
incumbent local exchange carriers as defined in rule 4901:1-6-01.

4901:1-4-05 Alternative regulation commitments

(A) Advanced services

(1) Advanced telecommunications services capability is the availability of
high-speed, full broadband telecommunications that enables a customer to
originate and receive high-quality data, graphics, and video using any
technology (e.g., xDSL, cable, fiber optic, fixed wireless, satellite, or other
system) at a ntinimum rate of 200 ki.lobits per second in either direction
(upstream and downstream).

(2) An ILEC electing this alternative regulation plan must commit to provide
digital loops (or the equivalent) capable of delivering advanced
telecommunications services to customers.

(a) High Density Central Offices: No later than 12 months from the
election of the alternative regulation plan, an ILEC must provide
advanced telecommunications service capability from all Class 5
central offices (COs) in its traditional service territories which serve
census tracts with a population density of 500 or more people per
square mile as defined by the 2000 census.

(i)

(b)

No later than 12 months from the election of the
alternative regulation plan, an ILEC must deploy
broadband, advanced telecommura.cations services
upon customer demand within 60 days to any
customer within 12,000 feet from a high density CO.

(ii) No later than 24 months from the election of the
alternative regulation plan, an ILEC must deploy
broadband, advanced telecommunications services
upon customer demand within 60 days to any
customer within 18,000 feet from a high density CO.

Coun Seat Central Offices: For counties that do not meet the
population density criterion described in (a) above, an TLEC must
g vide advanced telecommunications service capability from all

ss 5 COs in its traditional service territories that are within the
county seat no later than 12 months from the election of the
alternative. regulation plan.
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(i) No later than 12 months from the election of the
alternative regulation plan, an ILEC must deploy
broadband, advanced telecommunications services
upon customer demand within 60 days to any
customer within 12,000 feet from a county seat CO.

(ii) No later than 24 months from the election of the
alternative regulation plan, an ILEC must deploy
broadband, advanced telecommunications services
upon customer demand within 60 days to any
customer within 18,000 feet from a county seat CO.

(B) Lifeline assistance

(1) The ILEC must implement a lifeline program that provides eligible
residential customers with the maximum contribution of federally
available assistance. Eligible lifeline service consists of flat-rate monthly
access line service with touch-tone service.

(a) Credits: The ILEC shall credit one hundred percent (100%) of all
nonrecurring service order charges for commencfrtg service and a
monthly amount that will ensure the maximum federal matching
contribution.

(b) Other benefits: Lifelfne customers shall receive a waiver of the local
exchange service establishment deposit requirements, free blocking
of toll and 900/976 dialing patterns, an option to purchase call
waiting, and an option to purchase other features for medical
and/or safety reasons. Requests to purchase vertical features must
be signed by the customer certifying that the customer has a
legitimate need, either for medical or safety reasons, for the
optional feature(s) requested.

(c) Restrictions: The discount will apply to only one access line per
household. Optional features, other than call waiting, are

K
rohibited unless the phone company receives a signed statement
om the customer self-certifying that the feature is necessary for

medical and/or safety reasons. Existing lifeline customers that
have optional features prior to the adoption of this plan will be
grandfathered into the lifeline program. Telephone companies are
prohibited from marketing vertical services to existing or new
lifeline customers.

(2) Lifeline assistance eligibility shall include:

(a) Elome Energy Assistance Program (LIHEAP, HEAP, and E-
FiEAP)

(b) Ohio Energy Credit Program (OECP)
(c) Foodstamps
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Supplemental Security Income - blind and disabled (SSDI)
Supplemental Security Income - aged (SSI)
General Assistance (including disability assistance (DA)
Medical Assistance (medicaid), including any state program
that might supplant medicaid
Federal public housing/section 8
Ohio Works First (formerly AFDC)
Household income at or below 150 percent of the poverty
level

(3) Each ILEC participating in the elective alternative regulation plan shall
offer a lifeline assistance program to eligible customers throughout the
traditional service area of that carrier.

(a) ILECs with 15,000 or more access lines shall automatically enroll
customers onto lifeline assistance who participate in a qualifying
program. Additionally, such companies must also enroll customers
who participate in a qualifying program by using on-line company
to agency verification or self-certification.

(b) ILECs with less than 15,000 access lines may use one or any
combination of automatic enrollment, on-line company to agency
verification and/or self-certification to enroll customers onto
lifeline assistance who participate in a qualifying program.

(c) All ILECs must use self-certification to enroll customers onto
lifeline assistance who qualify through household income-based
requirements.

(4) At no time will the monthly access line discounts cause the local service
rates to be less than zero.

(5) Lifel.ine assistance customers with past due bills for regulated local service
charges will be offered special payment arrangements with the initial
payment not to exceed $25.00 before service is installed, with the balance
for regulated local charges to be paid over six equal monthly payments.
Lifeline assistance customers with past due bills for toll service charges
will be required to have toll restricted-service until such past due toll
service charges have been paid or until the customer establishes service
with a subsequent toll provider pursuant to the minimum telephone
service standards.

(6) Staff will work with the appropriate state agencies, which administer
qualifying programs for lifeline assistance, and the ILECs to negotiate and
acquire on-line access to the agencies' electronic databases for the purpose
of accessing the information necessary to veri.fy a customer's participation
in an eligible program, and data necessary to automatically enroll
customers into the lifeline program. On-line verification and automatic
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(7)

(8)

(9)

enrollment will be in place within six months after a company opts into an
elective alternative regulation plan.

An ILEC is permitted to perform a verification audit of a customer
applying for or a customer already on lifeline assistance service.

All lifeline program activities must be coordinated through an advisory
board composed of the. Ohio Consumers' Counsel, consumer groups
representing low-incoine constituents, and the company. The
conunission's staff will serve in an advisory role. Companies with less
than 15,000 access lines may join with other such companies to form one
advisory board.

The ILEC will establish an annual marketing budget for promoting lifeline
and performing outreach based on the number of company access lines as
follows: 1) $250,000 for companies with more than 500,000 access lines; 2)
$100,000 for companies with 100,000 to 500,000 access lines; and 3) the
amount for companies with less than 100,000 access lines will be
determined by the advisory board and the company. The advisory board
will determine how the marketing budget funds should be spent to
market and promote the lifeline program.

(C) Retail rate conunitments

(1)

(2)

(3)

An ILEC's offering of in-territory, basic local exchange service shall
include flat-rate residential calling.

Any measured-rate or optional extended area service plans that are being
provided to customers at the time the ILEC opts into an elective
altemative regulation plan shall continue to be available to customers
unless the Commission subsequently approves changes to these plans.

Tier 1 rate caps

(a) Core Service rate caps

An electing ILEC shall cap the rates for tier 1 core service (stand-
alone basic local exchange service plus basic caller identification
only) in its territory at the existing rates for so long as the company
remains under the elective alternative regulation plan. The electing
ILEC's existing rates shall represent the maximum or "ceiling"
levels, below which the ILEC may lower or raise rates upon making
the appropriate filing with the Commission. In doing so, the
electing ILEC may not price below the long run service incremental
cost of each service plus a common cost allocation. The ILEC may
provide a common cost study to the Commission's staff to justh
the common cost allocation or the ILEC may use a defa t
allocation of ten percent for conunon costs.

-oov^:j^
6



(b) Non-core service rate caps

An electing ILEC shall cap the rates for all non-core, tier 1 services
as defined in Chapter 4901:1-6, Ohio Administrative Code, in their
territory at existing rates for 24 months from the date the
alternative regulation plan talces effect. During those 24 months,
the electing ILEC may lower or raise rates below the.cap, upon
making the appropriate filing with the Commission. The electing
ILEC may not price below the long run service incremental cost of
each service plus a common cost allocation. The ILEC may provide
a common cost study to the Commission's staff to justify the
common cost allocation or the ILEC may use a default allocation of
ten percent for common costs.

(i) After 24 months, upward pricing flexibility for a
second local exchange access service line and call
waiting ahall be limited to no more than a ten percent
increase in price per year for each service, up to a
maximum cap for the life of the plan that is double
the initial rate for each service.

(ii) After 24 months, upward pricing flexibility for all
other tier 1, non-core services shall be liunited to a cap
that is double the initial rate.

(4) Tier 2

Tier 2 services include all regulated, public telecommunications services
that do not fall on tier 1. Tier 2 service rates are not subject to any rate cap
and may be priced at market-based rates. The rate for any tier 2 service
must recover the long run service incremental costs associated with the
service plus a common cost allocation. The 1'LBC may provide a common
cost study to the Commission's staff to justify the common cost allocation
or the II,EC may use a default allocation of ten percent for common costs.

(5) Nothing herein prohibits an electing ILEC from seeking, through an
appropriate filing with the Commission, the flexibility to discount tier 1
service rates, on an exchange basis, provided the company demonstrates
that the discount is necessary to meet competition and provided the
discount is unifornzly available to all tier 1 service customers within the
designated exchange(s).

(6) Notice to customers of any changes in rates must comply with the notice
requirements established in Chapter 4901:1-6 of the Administrative Code.
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1993 Ohio PUC LEXIS 35, *; 140 P.U.R.4th 23

In the Matter of the Commission's Promulgation of Rules for Establishment of Alternative Regulation
for Large Local Exchange Telephone Companies

Case No. 92-1149-TP-COI

PUBLIC UTILITIES COMMISSION OF OHIO

1993 Ohio PUC LEXIS 35; 140 P.U.R.4th 23

January 7, 1993

CORE TERMS: cell, regulation, staff, competitive, customer, notice, revised, pricing, earnings, tariff,
flexibility, public interest, methodology, telecommunication, classified, provider, non-basic,
application filed, rules provide, staff report, deleted, threshold, intervenor, proposed rule, rate-of-
return, exogenous, telephone, basic service, new service, imputation

PANEL: [*1]

Craig A. Glazer, Chairman; J. Michael Biddison; Ashley C. Brown; Jolynn Barry Butler; Richard M.
Fanelly

OPINIONBY: Summary of Case No. 92-1149-TP-COI

Alternative Regulation for Large Local Exchange Telephone Companies

This order adopts rules for alternative regulation for the large local exchange companies (LLECs),
pursuant to Chapter 4927 of the Revised Code. Specifically, the rules set forth two separate
procedures by which a LLEC may request alternative regulation. First, a LLEC may request
alternative regulation treatment for competitive services under Section 4927.03, Revised Code.
Under the rules, a service which meets the competitive criteria set forth in the statute may be
detariffed. Second, pursuant to Section 4927.04, Revised Code, a LLEC may request that an
alternative methodology be applied for the establishment of basic service rates. This methodology
would be different than the current rate base, rate-of-return methodology utilized by the
Commission. Moreover, the rules provide numerous vehicles by which interested persons may
participate in these proceedings.

This summary was prepared to provide a brief statement of the Commission's action. It is not a part
of the Commission's [*2] decision and does not supersede the full text of the Commission's order.

OPINION: FINDING AND ORDER

The Commission finds:

I. HISTORY

Traditionally, local exchange telephone company rates have been set by a rate-of-return
methodology pursuant to Section 4909.15, Revised Code. Rate base, rate-of-return regulation sets
rates at a level that will cover the costs of providing the services with an opportunity for the
company to earn a fair return on the investment. These factors determine the revenue requirement
of the company, which is then allocated to the various services provided. For a local exchange
telephone company, the revenues from interstate services, regulated by the Federal
Communications Commission (FCC), are a significant part of the total requirement. The rates for the
individual intrastate services are set by the Ohio Commission to equal the remaining revenue
requirement. The allocation of the requirements to individual customer rates involves both cost-of-
service and value of service considerations.

In the past decade, the Commission has amended its practices and policies relating to the regulation
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of telephone companies due to changes in the telecommunications industry. [*3] Most significant
was the Commission's order in In the Matter of the Commission's Investigation into the Regulatory
Framework for Telecommunication Services in Ohio, Case No. 84-944-TP-COI (the 944 Order),
dated April 9, 1985, which established a more flexible, streamlined regulatory framework for the
provision of various types of competitive telecommunication services in Ohio. These services
included long distance telecommunication services, mobile and paging telephone service, cellular
mobile services, and certain of the local telephone companies' services which are subject to
competition. Under the 944 framework, the Commission continues to exercise full jurisdiction over
market entry and exit, the setting of rates, establishment of new services, and the quality of
service. However, significant flexibility was afforded to the companies in the setting of rates for
competitive services so that the companies would be able to respond quickly in a competitive
marketplace. The 944 Order permitted companies offering competitive services to establish a range
of rates which must be approved by the Commission. Once approved, the companies would have the
flexibility to move upward [*4] or downward within the range without needing Commission action.

Recognizing that additional flexibility for competitive telecommunication service providers was
needed, the Commission, on August 2, 1988, in In the Matter of Phase II of the Commission's
Investigation into the Regulatory Framework for Competitive Telecommunication Services in Ohio,
Case No. 86-1144-TP-COI (the 1144 Order), provided for additional flexibility with respect to
ratemaking for competitive services. Among other things, the Commission, established a
streamlined proceeding in which a company may, through a self complaint process, increase the
rates for competitive services without having to file for a general rate case under the traditional
ratemaking methodology. The Commission concluded in the 1144 Order that further flexibility may
be warranted for competitive telecommunication service providers, but that the Commission was
constrained without additional legislative authority. On October 14, 1988, legislation was introduced
in the Ohio General Assembly which, when enacted, would empower the Commission with authority
to consider forms of alternative regulation for telephone companies.

On December [*5] 15, 1988, Amended Substitute House Bill Number 563 (H.B. 563) was signed
into law. This bill, which took effect on March 17, 1989, enacted into law Sections 4905.402 and
4927.01 through 4927.05, Revised Code. These enabling statutes apply to all types of telephone
companies operating in Ohio including local telephone companies, long distance companies, cellular
mobile companies, and mobile and paging companies.

Specifically, Section 4927.03, Revised Code, enables the Commission to exempt from Chapters 4905
or 4909, Revised Code, or establish alternative regulatory requirements for, any telephone service
(except basic local exchange service), provided the Commission finds such measure is in the public
interest, and that the telephone company Is subject to competition with respect to such public
telecommunications service, or the customers of such service have reasonably available
alternatives.

Section 4927.04(A), Revised Code, on the other hand, grants the Commission authority to consider
alternatives to the traditional form of ratemaking for large local exchange companies (LLECs) (those
companies with at least 15,000 access lines). Specifically, this section enables the
Commission [*6] to establish rates for basic local exchange service, or other services which have
not been subject to exemption or alternative regulation under Section 4927.03, Revised Code, by a
method other than that specified in Section 4909.15, Revised Code (which sets forth the rate base,
rate-of-return methodology), provided the Commission finds the use of the alternative method to be
in the public interest. In carrying out both Sections 4927.03 and 4927.04, Revised Code, the
Commission may establish different rates and charges for different companies as long as the
methods are reasonable and do not confer any undue economic, competitive, or market advantage
or preference upon any telephone company. The section does not give the Commission the authority
to waive Sections 4909.18 or 4909.19, Revised Code, from which the Standard Filing Requirements,
staff report and rate case process emanates.

Section 4927.02, Revised Code, sets forth the policy of the state of Ohio which must be considered
by the Commission in carrying out Sections 4927.03 and 4927.04, Revised Code, as follows:

a"? •a

1) Ensure the availability of adequate basic local exchange service to citizens throughout the state;
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2) Maintain [*7] just and reasonable rates, rentals, tolls, and charges for public
telecommunications service;

3) Encourage innovation in the telecommunications industry;

4) Promote diversity and options in the supply of public telecommunications services and equipment
throughout the state; and

5) Recognize the continuing emergence of a competitive telecommunications environment through
flexible regulatory treatment of public telecommunications services where appropriate.

The eight LLECs which are subject to Section 4927.04(A), Revised Code, include Century Telephone
Company, Chillicothe Telephone Company, The Ohio Bell Telephone Company, Cincinnati Bell
Telephone Company, Western Reserve Telephone Company of Ohio, ALLTEL Ohio, Inc., GTE North
Incorporated, and United Telephone Company of Ohio. These companies combined provide basic
service to more than 90 percent of Ohio's telephone subscribers.

Recognizing a deficiency in the current regulatory framework, the Commission's staff undertook a
research project to study possible alternative regulatory approaches for the LLECs under Chapter
4927, Revised Code, in June 1989. Its focus was to discover ways to bring to regulatory decision
making a[*8] comprehensive view of the operations of the LLECs and the interests of the public in
a way that would permit the evaluation of specific company regulation by the public interest
standards explicit in Chapter 4927, Revised Code. On October 17, 1991, the staff presented an
alternative regulation proposal to the Senate Select Telecommunications Infrastructure and
Technology Committee. Then, beginning in November 1991, staff conducted five informal
workshops, which were open to all interested persons, to further the development of its proposal.
The goal of the workshop process was to develop rules for alternative regulation which would be
adopted by the Commission.

On April 8, 1992, the Ohio Telephone Association ( OTA) presented a draft proposal for an alternative
regulation process, and on May 21, 1992, the Office of the Consumers' Counsel ( OCC) submitted its
alternative regulation proposal. Taking into consideration these documents, the staff revised its
original document and submitted it to the Commission for consideration. By entry dated July 2,
1992, the Commission initiated this docket and invited all stakeholders and interested entities to
submit comments on staff's proposal. [*9] In order to ensure that potential commentors
understood the proposal sufficiently to comment on it, the staff conducted a record conference at
the Commission offices on July 9, 1992. At the conference, staff answered questions about the
intent and reasoning behind its proposal. Between July 31 and August 14, 1992, Commissioners
conducted seven public meetings around the state at Columbus, Cincinnati, Cleveland, Dayton,
Mansfield, Marietta, and Tiffin to allow customers of all the LLECs an opportunity to express their
views on the alternative regulation proposal. In addition to the testimony received at these public
meetings, the Commission has received dozens of letters from members of the public expressing
concerns about alternative regulation. These letters have been docketed and made a part of this
case record. Initial and reply comments on staff's proposal were filed on August 10 and September
8, 1992, respectively, by the following entities:

Federal Executive Agencies and the Department of the Army; Coin Phones, Inc.; AT&T
Communications of Ohio, Inc.; The Greater Cleveland Welfare Rights Organization, Western Reserve
Alliance, and Consumers League of Ohio; Ohio State [*10] Legislative Committee, American
Association of Retired Persons; MCI Telecommunications Corporation; Sprint Communications
Company L.P.; Ohio Newspaper Association; CENTEX Telemanagement, Inc.; Century Telephone of
Ohio, Inc.; The Ohio Bell Telephone Company; The Ohio Cable Television Association; The Ohio
Public Communication Association; Cincinnati Bell Telephone Company; United Telephone Company
of Ohio; The Ohio Telephone Association; LCI International; METAS-Ohio; City of Columbus; ALLTEL
Ohio, Inc. and The Western Reserve Telephone Company; Alinet Communications Services, Inc.;
Ohio Department of Administrative Services; Office of the Consumers' Counsel; Prodigy Services
Company; GTE North Incorporated; Chillicothe Telephone Company; MetroComm, Inc.; City of
Cleveland; and Ohio Linx. J 001 3 0 7
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By entry dated September 4, 1992, New Par, Sterling Cellular, Inc., USA Mobile Communications,
Inc. II, and RAM/BSE Paging Co. L.P. (hereinafter referred to as "Carriers") and Cellwave, Inc. were
granted leave to file late comments on September 15, 1992. On September 30, 1992, the Ohio
Council of Retail Merchants filed comments and a request for leave to file late comments. The
Commission finds [*11] the request to be reasonable and will consider the comments to be timely
filed.

After reviewing the staff's proposal and the initial and reply comments, the Commission has made
several revisions to the staff's proposal which are now reflected in the document attached to this
order as "Appendix 1". In the discussion that follows, the document which will be adopted in this
order will be referred to as "revised rules".

II. DISCUSSION

A. Purpose and Scope

Several of the commentors submitted that the staff's proposal is confusing as to what procedures
apply to which sections of Chapter 4927, Revised Code. AT&T Communications of Ohio, Inc. (AT&T)
argued that the rules blur the critical distinction between regulatory exemption authorized under
Section 4927.03, Revised Code, for competitive services and ratemaking flexibility under Section
4927.04(A), Revised Code, for all other services. We agree that the rules must carefully distinguish
between the procedures for the two distinct and exclusive statutory frameworks. Thus, the rules
have been amended so as to create two separate processes, one for the filing of an application
under Section 4927.03, Revised Code, and one for the [*12] filing of an application under Section
4927.04(A), Revised Code. ni

nl We note that the OTA proposal suffers from the same defect as did the staff's original proposal as
pointed out by AT&T. OTA did not directly address in its reply comments the legal issues raised by
AT&T.

Section 4927.03, Revised Code, provides that services that meet the competitive requirements set
forth in the statute may be exempted from Chapters 4905 and 4909, Revised Code, or the
Commission may establish alternative regulatory requirements for such services. In essence, if the
Commission were to exempt a service from both of the chapters, the Commission would be
deregulating the service. The implications of deregulation are extremely complex. We believe at this
point that detariffing of fully competitive services in general will provide the LLECs the same
substantive flexibility as would deregulation. While the LLECs are not precluded from requesting that
certain competitive services be deregulated, the Commission, at this time, will not consider
exempting any current service from Section 4905.26, Revised Code ( the complaint statute).

Staff's proposal limited applications under Section 4927.03, [*13] Revised Code, to requests that
are of such character "as to affect substantially the way in which the company as a whole is
regulated." AT&T objected to this limitation since it infers that the Commission will not be evaluating
a LLEC's services on an individual basis. Specifically, AT&T submitted that Section 4927.03, Revised
Code, authorizes the Commission to create exemptions only on a service-by-serv ice basis, and not
on a company-wide basis independent of specific services, as contemplated by the proposed rules.

In the case of LLECs, attention really should be focused on individual services and whether they
meet the mandatory competitive criteria of Section 4927.03, Revised Code, as argued by AT&T.
However, while the language in that section states that such exemption may be granted "as to any
public telecommunications service ...", we do see a need to allow a company the option of
including all of its competitive services in one application for exemption or alternative regulatory
treatment under Section 4927.03, Revised Code, as long as the Commission finds each service
meets the competitive criteria set forth in Section 4927.03, Revised Code. Accordingly, the revised
rules [*14] will provide that a LLEC may file an application under Section 4927.03, Revised Code,
for any number of services, and that it is the LLEC's burden to demonstrate that each service)101,_̂*y 303
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included in the application meets the competitive criteria set forth in Section 4927.03, Revised Code,
by filing the information set forth in the revised rules. n2 We agree with United that such a filing, if
limited to competitive services which meet the standards set forth in Section 4927.03, Revised
Code, need not constitute a plan under Section 4927.04, Revised Code.

n2 The Commission notes that Section 4927.03, Revised Code, applies to competitive services only.
The statute also mandates that the Commission consider a host of factors related to market share
and ease of entry, none of which had been specifically required to be shown in our 944 Order which
predates the statute. In return, the companies now have an option of complete detariffing of fully
competitive services, an option not available under our 944 Order. In keeping with the provisions of
the statute, the rules have been drafted to require the companies to provide evidence on each of the
points raised in Section 4927.03(A)(2)(a) through (d), Revised Code. [*15]

Aside from setting forth competitive criteria, Section 4927.03, Revised Code, mandates that certain
due process requirements be met before the Commission is able to exempt a particular service.
Those requirements include notice, an opportunity for comment, and a hearing if the Commission
determines one is necessary. We recognize the importance and need for expediting the process in
which services are deemed competitive; however, we cannot ignore the statutory due process
protections. With separate rules for applications filed pursuant to Section 4927.03, Revised Code,
the revised rules provide for these due process protections. Conceivably, under these rules, it is
possible for the Commission to issue an order detariffing a service after 50 days from the date of
filing an application if there is no hearing. Granted, this process may not be as expeditious as what
is available to the LLECs under the 944 Order; however, it is important to keep in mind that the goal
in filing an application under Section 4927.03, Revised Code, is the detariffing of fully competitive
services as opposed to the flexible pricing allowed under 944. The Commission must be certain
before it relinquishes [*16] its oversight of the pricing of these services that such an order is in the
public interest. n3

n3 It should be noted that the speed at which such applications can be processed is, in many ways,
in the hands of the applying LLEC. If the service does not clearly meet the competitive tests set
forth in the statute or if the LLEC does not cooperate with the staff in providing the information it
needs to ensure compliance with the competitive criteria set forth in the statute, then the process
will inevitably be delayed. The Commission commits to expediting these cases given the need for the
LLEC to respond to competition.

Section 4927.04(A), Revised Code, on the other hand, confers flexibility in the ratemaking process
when increasing rates for basic services and any other services that have not been subject to
alternative regulation under Section 4927.03, Revised Code. Since Section 4927.04(A), Revised
Code, only exempts from the ratemaking process provided for in Sections 4909.18 and 4909.19,
Revised Code, the rate base, rate-of-return methodology set forth in Section 4909.15, Revised
Code, by law the application process under this section must provide traditional rate case [*17]
protections including a hearing, n4 Under the rules, a LLEC must file a plan which includes the
proposed methodology of establishing rates for all of its services and commitments focusing on
enhanced customer service and infrastructure development. The revised rules set forth specific
procedures for an application filed under this section.

n4 This is not to say that the process could not be more expeditious since we could be departing
from a traditional cost of service review.

If a LLEC desires both alternative regulatory treatment for services that meet the competitive
criteria under Section 4927.03, Revised Code, and alternative ratemaking for basic services under
Section 4927.04(A), Revised Code, then all of the services can be included under one plan. If an
applicant chooses to file such a plan, then the procedures set forth in these rules for plaq^ f^^v33

https://www.lexis.com/research/retrieve? m=43ft)25e700c3710be88e095d14183e45&_browseTCy..,..^ 6/21/2007



Search - 71 Results - 92-1149 Page 6 of 45

pursuant to Section 4927.04(A), Revised Code, will be applicable. Again, the applicant will have to
demonstrate that any service it desires to be treated under Section 4927.03, Revised Code, meets
the competitive criteria before such service can be detariffed.

In determining whether an alternative method is in the public [*18] interest, the Commission
believes that it is imperative to look at the company's operations as a whole and how each service,
including non-basic services, fits into the operating scheme. Therefore, we urge the LLECs to file
plans which include all of their services. In doing so, the Commission in no way forfeits its right or
any interested person's right to evaluate each service on an individual basis even though the
services will be combined in an overall company plan. We note that, until a LLEC has an approved
alternative regulation plan under Section 4927.04(A), Revised Code, or has been granted alternative
regulatory treatment under Section 4927.03, Revised Code, the 944 and 1144 Orders still are
applicable.

B. Definitions

1. Basic Local Exchange Service

Staff's proposal separated basic service into two categories. The first was "core basic", which
included telecommunication services that face limited competition and are primarily non-
discretionary in nature. The second was "non-core basic", which included telecommunication
services which face higher levels of competition than core basic or are more discretionary in nature.
Staff's proposal also listed several specific [*19] services which would be included in each of the
two categories, including such form and amount of local usage as approved by the Commission.

MCI Telecommunications Corporation (MCI) and other commentors argued Chapter 4927 only
distinguishes between basic and other services, and, therefore, the Commission has no authority to
create "non-core basic" or any other classification of basic service. Specifically, MCI argued
bifurcating basic service is inconsistent with the definition of basic local exchange service set forth in
Section 4927.01, Revised Code. In addition, it argued that, because the Commission is prohibited
from exempting basic service from any provision of Chapters 4905 or 4909, Revised Code, or any
rule or order issued under those chapters, several of the proposed rules are unlawful, namely the
ones allowing pricing flexibility, private contracts, and price changes without an evidentiary hearing.

In response to MCI's arguments, OTA argued that the statute does not mandate or compel the
consideration of a specific alternative regulatory structure for basic services. Further, it argued that
the Commission, under Section 4927.04(A), Revised Code, has been granted authority [*20] to
consider and accept any treatment of basic services that is in the public interest, and that there
would be no violation of the statute in creating such classifications, as long as the Commission would
not classify under Section 4927.03, Revised Code, a service which falls under the definition of
"basic" in Section 4927.01, Revised Code.

We agree with OTA that the Commission has authority under Chapter 4927, Revised Code, to create
classifications of basic services. In fact, the revised rules now divide basic service into three
categories, Cell 1, Cell 2, and Cell 3, with Cell 1 receiving minimal pricing flexibility, and Cell 2 and
Cell 3 receiving more flexibility. Non-basic services, on the other hand, will be categorized as Cell 4.

It appears that MCI believes that the former non-core basic services, or the revised Cell 2 and Cell 3
services, would be treated on the same level as non-basic, Cell 4 services under Section 4927.03,
Revised Code. That is not accurate. Services categorized in the revised Cell 2 and revised Cell 3 will
be considered basic services under the rules and will be subjected to regulation albeit more relaxed
than traditional regulation. Moreover, [*21] even though a plan may include a request for flexible
pricing for Cell 2 and Cell 3 services, the pricing methodologies for those services would be reviewed
in the context of an evidentiary hearing pursuant to Section 4909.19, Revised Code.

The next area of contention is the scope of basic service and whether the definition in these rules
should include a laundry list of some services to the exclusion of others. OTA submitted the
language "but not limited to" in the definition of "core basic" should be deleted. According to OTA,
staff's proposal contemplates an ever-expanding category of services that will be considered cr% ()
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basic, and that this language presages the expansion of core services beyond the examples
provided. OTA further submitted the language is inconsistent with the continuing emergence of a
competitive telecommunications environment and the public policy recognizing the continuing
expansion of competition. In addition, several non-LLEC commentors proposed that flat-rate service
and access should be categorized as Cell 1 services.

It is not our intent to limit the alternative regulatory process by attempting to identify every service
which may be categorized as [*22] a Cell 1 service in the rules. Instead, we expect the LLECs to
propose as part of their plans their own lists of Cell 1 services. However, we find it imperative that
monopoly access, including any bundled basic local exchange service that includes a monopoly
access component, n5 or such service as is deemed essential by the Commission for the provision of
public safety or the protection of privacy, all service installation or maintenance services not
available from competitive sources, and local usage be placed into the Cell 1 category. n6 A further
explanation of which basic services would be categorized in Cell 2 and Cell 3 is included in the
discussion of the pricing rules.

n5 As the revised rules provide, unbundling is the key to a LLEC achieving maximum pricing
flexibility for its services. We acknowledge that the mechanics of unbundling are not simple and
must be done over a period of years. Nevertheless, if a LLEC wishes to establish maximum flexibility
in order to meet competition, then, on its own, it needs to demonstrate movement toward
unbundling of monopoly from competitive portions of a service.

n6 Although the effect of this rule is to place certain bundled business services into Cell 1, the
Commission will not preordain a pricing scheme for such services in these rules but will consider
greater flexibility for some services within Cell 1, e.g., bundled Centrex access interconnection and
local loop elements, than would be the case for other services (e.g., single line residential or
business) within Cell 1. The LLECs will be permitted to propose such plans within Cell 1 as part of
their commitment toward unbundling services. [*23]

Further, we acknowledge the concerns raised by OCC and many residential and business consumers
regarding flat-rate service. By definition, flat-rate service, being an essential monopoly service,
would be categorized in Cell 1 as part of a LLEC's alternative regulation plan. We are expressly not
predeciding issues concerning flat-rate service in this rulemaking docket nor would it be appropriate
for us to do so without a sufficient record before us. The alternative regulation rules adopted in this
order only provide a procedural framework in which a company may request alternative regulation.
Any proposal made by a LLEC concerning flat-rate service would be subject to thorough
investigation, legal hearings in which the OCC would participate, and local public hearings in the
affected service area. This is simply not the case to decide this issue. n7

n7 The LLECs should consider the large amount of public testimony on this issue in formulating their
plans. Moreover, we expect them to begirr discussions with their customers concerning their
intentions in this sensitive area.

Further, although, as noted above, we are not preordaining a particular categorization of services,
[*24] we take special note of the arguments raised by Prodigy. We believe affordable ubiquitous

Integrated Services Digital Network (ISDN) is a building block to the network of the future and
expect the LLECs to offer and price the service so as to ensure widespread deployment.

2. Earnings

The proposed rules define "earnings" as "net income from all Ohio operations of the telephone
company excluding only those operations which have been deregulated by the Commission or whose
regulation has been pre-empted by a competent jurisdiction, binding upon the Commission," and
provide that the measurement of earnings is governed by Section 4909.15, Revised Code. OTA
submitted the entire definition should be deleted because earnings measurement should b ,^^• ^ca
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addressed within the context of an individual company's plan and not be confined to a limited
definition. Further, OTA suggested that the definition calls into question the status of services that
have not been deregulated by the Commission or the Federal Communications Commission, but that
are not proper subjects for regulation, and, therefore, suggested that "earnings" be defined as "net
operating income from all of the LLEC's regulated intrastate [*25] operations." Finally, the LLECs
submitted that the definition should be deleted since earnings are tied to traditional rate base, rate-
of-return regulation, which conflicts with the intent of H.B. 563.

The Ohio Cable Television Association (Cable Association) objected to the argument that earnings
are tied to rate base, rate-of-return regulation, and not contemplated by the alternative regulation
statute. It correctly explained that Section 4927.04 (A), Revised Code, addresses only the
methodology of establishing rates pursuant to Section 4909.15, Revised Code, and does not
eliminate the requirements under Sections 4909.18 and 4909.19, Revised Code, in an application to
increase rates. Specifically, Section 4909.18(B), Revised Code, requires the rate application to
include a complete operating statement showing receipts, revenues, and incomes. The OTA did not
respond to the Cable Association's argument. Since the legislature did not grant us authority to
exempt Section 4909.18, Revised Code, it is clear that income information must be provided. On the
other hand, the legislature clearly envisioned the potential for a departure from Section 4909.15,
Revised Code, for the [*26] purpose of setting rates as one option. Contrary to some of the
arguments raised concerning this issue, the Commission finds that it may need earnings information
in determining whether or not a proposed ratemaking methodology is in the public interest, in
particular when an application addresses an Increase in certain basic services. In a similar vein, such
information is clearly relevant to a review of the reasonableness of the commitments presented. This
is not to say that a company may not propose a different methodology. Therefore, we have added
language in the definition which provides that other measures of earnings may be established in an
alternative regulation plan. As with flat-rate service discussed above, we are not preordaining a
particular methodology in these rules but rather setting forth the information the Commission will
need to determine if the proposed methodology is in the public interest. In order for the Commission
to test the reasonableness of that methodology, it needs to test it against a traditional methodology
to see its effect on both the company and its ratepayers. We have added a provision which states
that, should a non-earnings based, non-sharing [*27] plan be proposed, an applicant must show
how ratepayers and the company will benefit from it when compared to rate base, rate-of-return
methodology. n8 Further, we dismiss OTA's argument about the definition calling into question
services which are not appropriately regulated by the Commission. A review of earnings will not
include services deregulated in or since the company's last rate order. We are also allowing LLECs to
propose additional measures of earnings.

n8 We note that in Illinois, Illinois Bell Telephone Company has provided the Illinois Commission, as
justification for its price cap plan, a traditional rate case methodology in comparison.

3. Long Run Service Incremental Cost (LRSIC)

OTA submitted that this entire definition should be deleted since it creates a new concept for a cost
test. OTA explained that the term "long-run incremental cost" is well known in the
telecommunications industry and has been used by LLECs and the Commission as an element in the
process of reviewing prices. According to OTA, the proposed definition unreasonably includes an
"appropriate portion of group cost" as a component which eliminates and distorts the economic
rationale of [*28] incremental costs. OTA submitted the addition of an arbitrary allocation of group
costs will also inhibit pricing flexibility by including in the price floor costs that are not truly
incremental for the service being priced, which will result in a higher cost floor and potentially higher
prices than warranted.

The revised definition of "LRSIC" will address many of the concerns raised by OTA and others in the
comments. It provides that LRSIC is equal to the per unit cost of increasing the volume of
production from zero to a specified level, while holding all other product and service volumes
constant, and includes an adjustment, as defined in Section XII(A)(7) of the revised rules. Where
appropriate, the applicant shall also include in its LRSIC an appropriate proportion of the
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necessary and used to provide a group or family of services. Joint costs are the cost of resources
necessary and used to provide a group or family of services, e.g., CLASS services. However, the
joint cost component does not include the common overhead costs of the firm as suggested by OTA.
Further, LRSIC studies do not include any allocation of common overhead costs. Such costs are
incurred [*29] for the benefit of a company as a whole and are not avoided if individual services or
categories of services are discontinued. n9

n9 This does not mean that all common overhead costs are to be collected from Cell 1 services. The
LRSIC merely sets the floor price. LLECs are encouraged through the rules to price a service above
the floor to recover the allocated portion of the common overhead costs.

4. Non-basic

Staff's proposal provided that a non-basic service was a service for which there were competitive
alternatives throughout the service territory of the company. OTA and several commentors argued
that the proposed definition of "non-basic" is too rigid and goes well beyond the specifications set
forth in Section 4927.03, Revised Code. The "total service area approach," according to OTA, cannot
be justified based on the reality of how competition develops in specific areas over time. OTA
submitted that "[c]ompetition evolves, it does not suddenly and uniformly spring up throughout a
LLEC's service area." OTA further argued that, based on the proposed definition, a determination of
whether a service is non-basic would be made without regard to the specific facts concerning [*30]
a service, that is, "facts that may demonstrate the service to be highly competitive yet not in
conformity with the strict definition." OTA argued that the proposal would prejudice a portion of a
LLEC's plan (the treatment of non-basic services) without regard to the interrelationship with other
pricing classifications or commitments. Finally, OTA suggested that each LLEC should present its
evidence of competition and pricing proposals in relation to its overall plan. CBT added that such a
measure of competition set forth in the proposed rules ignores the realities of today's
telecommunications marketplace in that competition typically focuses on high-volume, low-cost
customers in limited geographical areas such as a downtown business district. Therefore, according
to CBT, competition must be measured "wire center by wire center."

We agree with OTA that the proposed definition of "non-basic" is contentious and unworkable, and
goes beyond the specifications set forth in Section 4927.03, Revised Code. We agree with OTA and
CBT that the requirement that competition be uniform throughout the service territory before
Section 4927.03, Revised Code, (Cell 4) treatment will be afforded [*31] should be deleted. In its
place, we will require the LLECs to file the specific information set forth in Section 4927.03(2)(a)
through (d), Revised Code. That section clearly sets forth the factors which shall be considered by
the Commission in determining whether 1) a LLEC is subject to competition with respect to a
particular telecommunication service, or 2) the customers of the service have reasonably available
alternatives. So, before the Commission can make the determination as to whether it is in the public
interest to categorize a particular service as non-basic, a LLEC must file as part of its application
appropriate information which will aid the Commission in determining whether the competitive
requirements are met. Consistent with the statute, the revised rules provide that a LLEC must
submit the information set forth in Section 4927.03(2) (a) through (d), Revised Code. It will be the
burden of the LLEC to demonstrate that the information it provides meets the statutory criteria.
Upon making the determination that a service is fully competitive, the Commission will then
examine the interrelationship of the service with the overall company plan, as suggested by OTA.
[*32]

Further, in assessing whether services are subject to competition and appropriately classified in Cell
4, the Commission may employ the Herfindahl-Hirschman Index, the 4-Firm Concentration Index,
and other measures it deems appropriate to assess whether alternative providers are able to provide
equivalent or substitute services to customers which are readily available at competitive rates,
terms, and conditions.

5. Proprietary Basis
470 10"'Y®3
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OTA urged the Commission to reject this rule because the proposal would make the discovery
process more burdensome. Other commentors found problems in the proposed rule because, when
applied to the pricing rules, unreasonable presumptions that cost information is proprietary are
created. Additionally, they argued the rule is not clear enough that the LLEC actually has the burden
to demonstrate that the information should be deemed confidential. Some commentors
recommended that the rules be modified to be consistent with Section 4905.07, Revised Code (open
records law), but that reasonable protective agreements should be allowed. OTA further submitted
that consideration should be given to the relationship of Ohio's trade secrets law, Section 1333.51,
[*33] Revised Code, to the public records statutes.

Pursuant to Section 4901.16, Revised Code, any information acquired by the staff during the course
of its investigation shall not be divuiged except in its report to the Commission or when called upon
to testify. If there would be a request for such information, we anticipate that the parties would
enter into appropriate protective agreements rather than engage in a formal discovery dispute.
However, if the matter was not resolved, the current Commission rules provide for a process in
which a LLEC could request a protective order, at which point the LLEC would have the burden to
demonstrate that the information was proprietary. Since the proposed rule creates an unnecessary
procedural step, it will be eliminated along with all references to "proprietary basis" throughout the
rules.

C. Filing Requirements

1. Waiver

Staff's proposal provided that the Commission may waive any of the rules upon motion for good
cause shown, and that upon the grant of any waiver, the Commission may suspend the applicability
of any or all time requirements, or replace them with alternative requirements. OCC and AT&T
submitted that the language "for [*34] good cause shown" is overly broad, and that it is
inappropriate to waive the provisions of Chapter 4927, Revised Code, or such substantive
requirements as hearing and intervention. In addition, AT&T argued that prefiling waivers of filing
requirements should not be permitted.

For alternative regulation to work, there must be rules so that we are not "reinventing the wheel"
with each filing. On the other hand, there needs to be a process which would permit an applicant to
seek a waiver of a rule which is not applicable to its particular filing. A broad waiver rule, with the
opportunity for interested persons to file briefs in opposition, provides this balance. Although we
disagree with AT&T that prefiling waivers of filing requirements should be prohibited, we do agree
that some clarification as to what constitutes "good cause" for the waiving of certain filing
requirements is warranted. Therefore, the revised waiver rule provides that such consideration as to
the availability of the required information, the expense in providing the required information, and
the sufficiency of any alternative information may be taken into account in determining whether
good cause has been demonstrated. [*35] Additionally, even though waivers of filing
requirements, pricing rules, and time frames may be permitted, no waivers of any due process
protections, such as notice, intervention, and the requirement of a hearing, set forth in the Revised
Code will be granted.

Further, the revised rules provide that the Commission, upon its own motion, may waive any time
limitations as they may apply to the Commission itself. While we intend to expedite the alternative
regulation processes intended in Chapter 4927, Revised Code, the Commission notes that its ability
to adhere to the specific time limitations set forth in the rules will be based on the complexity of the
plan. If a plan is consistent with the rules, then it is expected that the Commission will be able to
meet the time limitations. Should the Commission have to become embroiled in waiver requests or
discovery disputes, then the process will, by definition, be delayed. All parties must cooperate if
alternative regulation is to work effectively. The Commission will consider imposing costs pursuant
to Section 4903.24, Revised Code, on a party unreasonably delaying the process. n10

n10 The revised rules reflect the fact that the proposed rate increases are governed by t*Y`;': 11Q;1
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requirements of Section 4909.42, Revised Code, which cannot be waived pursuant to Section
4927.04, Revised Code. [*36]

2. Notice of Intent

AT&T suggested that a notice of intent to file an application be served upon any person who has
requested to be served from a particular LLEC. The interexchange carriers ( IXCs) suggested that all
IXCs as a matter of course should be served with a notice of Intent to file. Some commentors also
suggested that the time in which an applicant would file such notice be changed from up to 30 days
to up to 90 days prior to the date of filing an application.

We agree with AT&T's suggestion that a LLEC should serve notice upon any person who has
specifically requested to be served such notice and who is not otherwise represented in the
proceeding. We do not believe that this would be overly burdensome for the LLECs. However, we do
not find any reason to amend the time frame in which such notice would be filed. Further, while we
see a need for a prefiling notice for an application filed pursuant to Section 4927.04(A), Revised
Code, such notice is not required for an application filed pursuant to Section 4927.03, Revised Code.

3. Rate Case Exhibits

Staff's proposal includes two rules which speak to rate case information. The first, proposed rule II
(A)(1), provided [*37] that Rule 4901-7-01, Ohio Administrative Code (O.A.C.), which sets forth
standard filing requirements (SFRs) for applications filed under Section 4909.18, Revised Code, is
not applicable to any application filed under the ruies. The second, proposed rule II(B)(4), provided
that the exhibits described in Section 4909.18(A) through (E), Revised Code, are required only for
applications requesting an increase in core basic service rates.

OTA submitted that the rate case exhibits described in Section 4909.18(A) through (E), Revised
Code, should not be required for applications to increase rates for core basic services because the
requirement would limit the flexibility of the LLECs in the types of plans that can be filed. Further,
OTA argued that such a rule would limit the Commission's flexibility in using alternate methods of
establishing the rates and charges, as authorized by Section 4927.04(A), Revised Code, and that
because each LLEC has the burden of providing the necessary information to demonstrate that its
plan is in the public interest, the rule should be deleted. OCC argued that the SFRs and the exhibits
should be filed for all rate increases to ensure a "public process". [*38]

We disagree with OTA that the SFRs would limit a LLEC's ability to propose an alternative method or
ratemaking outside of Section 4909.15, Revised Code, or the Commission's ability to establish any
alternative methodology. We find the SFRs, which include the exhibits identified in Section 4909.18
(A) through (E), Revised Code, and Rule 4901-7-01, O.A.C., are necessary in determining whether
any alternative method of ratemaking for an increase in Cell 1 services is in the public interest. It is
difficult to devise a rule which covers every type of proposal which may be made in an alternative
regulation plan. Therefore, if a LLEC believes that there are particular schedules which are not
relevant to an application, such as a proposal which may include a revenue neutral proposal or an
increase for a single service, which may not require all of the SFRs, then it should address the
concern in the waiver process. After reviewing the request for a waiver, the Commission may
determine that less than the complete set of SFRs is needed.

4. Threshold Rate Increase

Staff's proposal provided that a threshold rate increase may be proposed as part of an alternative
regulation plan, and is [*39] governed by Section 4909.42, Revised Code. Section 4909.42,
Revised Code, specifically relates to applications for increases in rates and charges which have been
filed pursuant to Sections 4909.18 and 4909.19, Revised Code.

CBT, although supporting the concept of a threshold rate adjustment, argued that reliance on
Sections 4909.15 and 4909.18, Revised Code, for threshold rate adjustments is unwarranted. CBT
submitted that traditional ratemaking proceedings have been extremely costly, have involved
burdensome filing requirements, and have resulted in significant delays, and, therefore, proposed a
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streamlined process for threshold adjustments. Specifically, CBT suggested using allowable costs
determined in a LLEC's last rate proceeding and an agreed upon rate-of-return to calculate its
authorized revenue requirement. This revenue requirement could then be used to develop a rate
adjustment factor which would be applied across all local rates to arrive at the threshold rates.

OCC argued that the concept of a threshold rate increase is unbalanced and should refer to a rate
"change" or a rate "increase or decrease." It argued that a non-LLEC or the Commission could
initiate such [*40] a change under Section 4905.26, Revised Code, but that the LLEC should be
allowed to initiate such a change only under Section 4909.18, Revised Code, wherein ratemaking
would be based on Section 4909.15, Revised Code, and not Section 4927.04(A), Revised Code.
OCC's basis for this is that the LLEC would have veto power under Section 4927.04(A), Revised
Code, if it did not like the outcome after other parties have spent considerable time and effort in
litigating the matter.

Section 4927.04(A), Revised Code, clearly states that, in considering an application pursuant to
Sections 4909.18 and 4909.19, Revised Code, for an increase in basic rates, an alternative method
of establishing rates and charges, one other than that specified in Section 4909.15, Revised Code,
may be utilized. While we recognize CBT's concern that traditional rate base, rate-of-return
proceedings have been costly to all parties involved and time consuming, we are not exempted from
Section 4909.18, Revised Code, in considering increases in basic rates. Section 4927.04(A), Revised
Code, only exempts from the rate proceeding the specific methodology set forth in Section 4909.15,
Revised Code. Thus, any threshold [*41] rate increase included in an alternative regulation plan
filed pursuant to Section 4927.09, Revised Code, will be considered an application to increase rates
under Sections 4909.18 and 4909.19, Revised Code. As explained above, however, waiver of the
complete set of SFRs, including the exhibits required to be filed under Section 4909.18, Revised
Code, may be granted.

Further, we disagree with OCC's suggestion that, since a LLEC has veto power under the statute, a
threshold rate increase should not be considered under Section 4927.04(A), Revised Code. We
cannot ignore the intent of H.B. 563, which is to provide LLECs with an alternative to traditional rate
base, rate-of-return. We concur, however, in OCC's concern that the LLECs have a consent provision
under Section 4927.04(A), Revised Code, and that significant costs may be incurred in investigating
an alternative regulation application which may be vetoed. To this end, we believe that, if a LLEC
indiscriminately or repeatedly utilizes the veto, the Commission may in its discretion assess the
costs of the investigation to the LLEC, pursuant to Section 4903.24, Revised Code. It is our intent
that this discretion be exercised [*42] not in routine circumstances, but in cases where the LLEC's
action constitutes an abuse of the regulatory process.

Finally, we disagree that the provision in the rules for a "threshold rate increase" is unbalanced. We
agree, however, with OCC that a non-LLEC, or the Commission, would not be prohibited from
initiating a complaint under Section 4905.26, Revised Code, if it believed that any rate or charge
was unjust or unreasonable. Therefore, we find no reason to provide in the rules a specific
mechanism for a non-LLEC or the Commission to initiate an action for a threshold rate change
outside of a complaint proceeding.

D. Components of a Plan

1. Commitments

The comments relating to commitments centered around both the definition proposed in the rules
and the relationship between commitments and an alternative regulation plan. CBT and OTA
submitted that the requirement a commitment be "something that would not be provided in the
absence of an approved alternative regulation plan" would be impossible to interpret and would lead
to needless debate as to whether a commitment was already contemplated by a LLEC. They argued
commitments should not be validated by comparing them [*43] to already planned activities
because planned activities are inherently uncertain and constantly changing to reflect current
market trends, technical innovations, and financial conditions. CBT specifically proposed that a LLEC
should be able to provide a service under existing legal requirements in a more timely or cost-
effective manner. CBT suggested that the definition be broadened in scope as follows: "a,
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commitment is an obligation that a LLEC undertakes as part of an approved alternative regulation
plan."

We agree with CBT and OTA that the proposed definition would lead to unnecessary debate as to
what was or was not planned by a LLEC prior to the filing of an alternative regulation plan. There
may be a need and desire to encourage efficiency, productivity, and value in existing services. In
addition, a LLEC may have existing capital investments which may benefit from the commitment of
additional revenues. However, we will require a LLEC to demonstrate that a commitment is in
addition to what is required of a LLEC under the Minimum Telephone Service Standards.
Accordingly, we shall amend the rules to reflect a broader definition of "commitment".

OTA had two additional [*44] arguments regarding the commitment rules. First, OTA argued that
proposed rule II(D)(3)(d), which requires a LLEC to attach as an exhibit to its application detailed
documentation regarding how the company has assessed customer opinions, should be deleted. OTA
submitted that this requirement goes beyond the presentation of public input and attempts to
specifically define the standard. Instead, OTA argued that the rules should simply reflect the general
burden on the LLECs to justify the value of commitments from a public interest standpoint, which is
accomplished by the language in proposed rule III(A)(1). Second, OTA submitted that proposed rule
III(A)(2)(g) should be deleted. This rule required that certain incentives "implicit" in the alternative
regulation plan be reflected in the level of commitments. OTA argued that the "structure" of
alternative regulation, standing alone, provides no incentive or benefit, implicit or otherwise, and
that if incentives are going to be effective and provide the benefit commensurate to the level of
commitment, then they must be real and measurable.

United Telephone Company of Ohio (United) argued that network infrastructure commitments
of [*45] any kind are not a proper criterion under H.B. 563. AT&T argued that the tying of flexible
rate incentive regulation to demonstrated customer benefit has its basis in Section 4927.04, Revised
Code, which lists customer benefit-conferring goals the telephone companies should strive to
achieve in their plans. AT&T further argued, however, that the rules should go further, and must
require a direct and demonstrable connection between the incentive plan for a service and the
customer benefits that the plan will provide. Specifically, AT&T set forth three criteria which should
be included in a company's commitments. They include: 1) How customers will benefit from service
efficiencies or economies that are present in any LLEC alternative plan; 2) How prices and earnings
risks and rewards are to be allocated between LLECs and their customers; and 3) How rate caps or
ceilings should be developed to temper flexibility. The American Association of Retired Persons
(AARP) and OCC proposed that a goal of reducing basic rates should be explicit as a commitment,
while The Greater Cleveland Welfare Rights Organization, Western Reserve Alliance, and Consumers
League of Ohio (GCWRO) proposed [*46] that a commitment must be tempered by the impact
that such changes might have upon the goal of universal service, and that a LLEC should be
required to establish a comprehensive lifeline service if it chooses alternative regulation.

Staff's proposed rule III(A)(1) states that "an application shall describe any sources of public input
and how any such input was incorporated into the plan. " (emphasis added) Several commentors
noted that the word "any" is not appropriate and should be deleted since it infers that the LLECs
have an option of seeking input. We encourage and expect consumers to be involved in the
formulation of the commitments and to be the guiding light for the LLECs. The commitments are for
consumers and the only way the LLECs will know what the consumers want is for the LLECs to
obtain consumer input into the commitment process. Thus, we agree with the suggestion to
eliminate the word "any" in order to clarify the intent of the rules that public input is essential and
required to be demonstrated as part of an alternative regulation plan filing.

Further, we agree with AT&T and GCWRO, that the LLEC should provide information in its plan which
describes the impact of [*47] commitments on the goal of universal service, how customers will
benefit from the service efficiencies or economies included in an alternative regulation plan, how
prices and earnings risks are to be allocated, and how rate caps or price ceilings should be
developed to temper flexibility. Because the Commission feels so strongly about all of these
concerns, we expect a LLEC to address each of these items in its application as it discusses how the
proposed alternative regulation plan is in the public interest. As to the goal of reducing basic rates
proposed by AARP and OCC, we would certainly condier granting additional flexibility to a LLEC if it
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commits to maintaining or lowering, as much as possible, basic service rates. As to United's
arguments, we feel that our adoption of the changes proposed by CBT and the OTA provide a more
balanced approach to determining the public interest than the elimination of any infrastructure
commitments as proposed by United.

2. Pricing

a. Mirrored Rates for Access Services

Staff's proposal permitted the Carrier Common Line Charge (CCLC) rate element of switched access
to be higher than mirrored interstate access charges. AT&T objected to [*48] this approach for two
reasons. First, AT&T argued that the rule erroneously assumes that switched access charge rate
elements and the CCLC rate element are sufficiently different services to justify different pricing
rules and different competitive classifications. AT&T stated that the CCLC does not represent a
distinct service, but is instead a part of switched access charges. Second, AT&T argued that the
CCLC should be no higher than mirrored interstate rates even if the current charges are higher than
interstate rates and requested that the rule be amended to remove the LLECs' discretion to charge a
higher CCLC.

AT&T further argued that access services have characteristics unlike other non-competitive LLEC
services. According to AT&T, because they are higher contributing services and are growing in
volume compared to other non-competitive services, capping the CCLC at the existing rate level is
likely to generate additional revenues from the category of customers unsupported by additional
related costs or market place efficiencies or superiority. Therefore, AT&T argued that commencing a
plan with high existing rates which may continue throughout the plan would be contrary [*49] to
cost causation goals set forth in Section 4927.04, Revised Code. Therefore, AT&T suggested
proposed rule III(B)(5) be amended by including the phrase "or at interstate levels, whichever is.
lower", and by eliminating the mirroring aspect in the final sentence.

OCC argued that the proposed mirroring of interstate access rates and the proposed cap on the
CCLC are substantive issues which should be addressed in ratemaking proceedings under Sections
4905.26, 4909.18, and 4909.19, Revised Code, instead of under the current rulemaking procedure.
OCC submitted that these provisions are matters affecting rates which require a hearing. Sprint
Communications Company L.P. (Sprint) submitted that the proposed rules should be revised,
arguing that, in order to achieve a phase-down or general reduction of the carrier common line rate,
revenues from CCLC (in addition to the rate itself) must be capped. Sprint submitted, as access
minutes grow, the per line charge will decrease only if CCLC revenues are also capped.

We disagree with the arguments of AT&T, OCC, and Sprint, and find that stafPs proposed rules on
mirroring are appropriate. In addition, if a company does mirror its interstate [*50] access rates or
concur in another company's tariff, then those services will be subject to the mirroring provisions set
forth in its plan.

b. Imputation

StafPs proposal provided that the minimum price for service shall bethe LRSIC plus an adjustment,
under certain circumstances. OTA submitted that since the Commission has rejected imputation in
past years, except in limited circumstances, and no reason exists to adopt such a broad-based
doctrine in this proceeding, the rule should be rejected. OTA recommended, instead, that imputation
be addressed within individual LLEC plans since it is a substantive issue.

LCI International ( LCI) submitted that the proposed rule is vague as to what the adjustment would
be and how it would be applied. It suggested that imputation requirements should be uniform for all
LLECs, and that the Commission has the responsibility to ensure that costs are imputed properly
instead of relying on the complaint process. Similarly, The Ohio Public Communication Association
(OPCA) submitted that a specific imputation mechanism would alleviate the need for adversarial
proceedings relating to imputation.

Under the revised rules, an adjustment for imputation [*51] would be made whenever a cost study
11) 0 11/ iQ3
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is required to be conducted, that is, when an initial change in price or a new service is proposed.
The cost study will determine the minimum price, which is the LRSIC. The LRSIC shall include an
adjustment whenever the service is offered such that an alternative provider must purchase a
service of the applicant to provision its competitive product, and the applicant used the service so
purchased by the alternative provider, but bundles such service in the price the applicant charges
for its own service. In reviewing cost studies, the Commission will not be able to identify every
problem with imputation. Therefore, the Commission will be dependent on competitors to bring to its
attention problems with imputation through the complaint process. We recognize that the complaint
process will be an integral part of the alternative regulation process, and it will be addressed in a
separate section in this order.

c. Cell 1

i. Disposition of Earnings

Staff's proposal provided that, changes in rates or price structure and deaveraging is permitted for
Cell 1 Services in an alternative regulation plan only if such plan addresses the ultimate
disposition [*52] of earnings in excess of the company's cost of capital. United argued that the rule
inappropriately combines alternative regulation and rate base, rate-of-return regulation, and that
sharing of "excess" earnings should be incorporated into an alternative plan at the LLEC's discretion.
More specifically, OTA argued that a mandatory requirement that the disposition of excess earnings
or sharing be a part of a LLEC plan is in violation of Title 49, which does not contemplate a
retroactive refund or mandatory sharing of earnings after rates have been established by the
Commission. In addition, OTA argued that the exposure for retroactive refunds would make planning
commitments and related capital programs with any degree of certainty virtually impossible.

MCI proposed that alternative regulatory plans should include a threshold for earnings reflecting
current economic conditions, so that earnings above that level can be considered "over-earnings."
MCI argued that, with this determination made, the IXCs can appropriately receive a refund of their
"rightful share." City of Columbus (Columbus) proposed that a forum or hearing be required to
review earnings.

The revised rules provide [*53] that a LLEC must address the ultimate disposition of earnings if the
LLEC proposes an increase in rates or price structure, or rate changes resulting from exogenous
factors, for Cell 1 services during the course of its plan. This provision is intended to provide
significant flexibility to the LLECs as to how the earnings issue is addressed in the alternative
regulation plan. We do not find any reason, however, to have a mandatory proceeding to review the
level of earnings. Instead, during the course of a plan, the staff will request whatever financial
information it deems appropriate to monitor the LLEC compliance with the plan. The Ohio Revised
Code provides broad powers to the staff to request any information it deems relevant to carry out its
regulatory responsibilities. Such information will receive the protections of Section 4901.16, Revised
Code, as always. The Commission has added a provision to the rules which indicates that nothing in
the rules limits the ability of the staff or the Commission to obtain needed information (including
earnings information) during the course of the plan. This condition shall be deemed an implied term
of every submitted plan. The staff's [*54] ability to obtain such information is a critical component
of alternative regulation and is not negotiable. While the staff would be monitoring the plan, there is
no intention that the Commission would alter the plan except as set forth in the rules. The term of
the plans is short enough so that there is no need to disturb the agreed-upon rates or the plan
during its life.

Further, we find no reason to devise a mandatory sharing mechanism in the rules. This is a matter
for review in individual company plans. Certainly, there are different ways to disperse earnings
outside of providing refunds, including reinvestment in the network. As the revised rules indicate, a
company's commitments will be evaluated in light of its earnings. Moreover, we expect LLECs to
include as part of their alternative regulation plans conditional commitments which will be based on
an anticipated level of earnings.

ii. Cost Data

001'", 0103
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Staff's proposal provided that a cost test shall be used whenever a price change is proposed for a
core basic service, and that the cost analysis associated with price changes subsequent to the
implementation of a plan shall be submitted on a proprietary basis. Most non-LLECs [*55] urged
the Commission to require cost information in support of core basic rates to be filed in the public
record. AT&T recommended that cost data be available to parties under protective agreements or
protective orders so that the information could be reviewed without jeopardizing the confidentiality
and value of the data.

AT&T submitted that the cost test for price increases, which determines whether the price is at or
below its fully allocated cost, should be required for threshold rate increases rather than requiring
the test only for price increases for Cell 1 services proposed during the course of the plan. AT&T
further submitted that this price restriction, fully allocated costs, should be placed on all basic
service categories, including all access service categories.

AT&T's specific arguments relating to cost tests should be addressed in the context of individual
alternative regulation plans. In place of "fully allocated costs", the revised rules provide that, in
determining and setting rates for Cell 1 services, the Commission wills exercise strict regulatory
oversight and review whatever cost information it deems necessary to establish such rates in
accordance with [*56] Section 4909.151, Revised Code. Further, the Commission expects that the
price of Cell 1 services reflect contribution from services classified in other pricing cells.

iii. Deaveraging

Staff's proposal provided for deaveraging as a method of changing or restructuring rates for core
basic services subsequent to the implementation of a plan. CBT suggested that deaveraging be
permitted for all service categories. According to CBT, the ability to deaverage rate structures is
becoming more and more critical as competition in the current marketplace continues to drive prices
closer to true economic costs. CBT explained that as LLECs lose high-volume, low-cost customers to
competition, their ability to subsidize high-cost customers diminishes, and, therefore, with fewer
customers paying for the network, the cost for remaining customers most likely will increase.

OCC submitted that deaveraging is inappropriate for monopoly services, explaining that uniform
rates promote universal service and eliminate discrimination between customers. MCI recommended
that the Commission limit a LLEC's ability to deaverage Its prices to geographic- or cost-based
considerations. MCI argued that quantity-based [*57] deaveraging generally cannot be justified
because it is rarely a specific customer's level of usage that produces economies of scale that would
justify a quantity discount. Rather, it is the total usage of all customers that causes the cost saving.
Such savings, according to MCI, should be shared among all customers, not allocated to a specific
customer or customer class on a preferential basis.

The Commission strongly encourages the unbundling of services. As an incentive, the revised rules
reflect that a LLEC may request geographic, market-based deaveraging by customer type for Cell 2
services. Specifically, if a Cell 1 or Cell 3 service has components which meet the Cell 2 limited
competitive criteria set forth in the rules, in the relevant market, that portion of the service subject
to competition may be unbundled from the monopoly portion of the service and reassigned to Cell 2
for deaveraging. Factors which may be considered for the establishment of deaveraged rates are
cost of service, existence of alternative providers, and market demand. While the revised rules do
not specifically address deaveraging for the monopoly portions of services remaining in Cell 1 and
Cell [*58] 3, the Commission would consider a proposal through the waiver process, provided that
the applicant could demonstrate a) that the proposal is cost-based and b) that such a proposal is in
the public interest by addressing the effect that deaveraging of monopoly services would have on
the goal of universal service.

iv. Exogenous Factors

Staffs proposal provided that an applicant may request a change or restructuring of prices for core
basic services based on corresponding exogenous cost factors, which are cost changes related to
external causes beyond the control of the company. MCI suggested the definition of "exogenous" be
expanded to indicate that all fluctuations of these factors must be reflected in service prices. MCI
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submitted that not only should increases in the rate of inflation, for example, be passed on to
ratepayers in the form of rate increases, but corresponding decreases must be assimilated as well.
Specifically, MCI proposed that a LLEC specify in its plan an interval of time at which exogenous
factors would be reflected in its rates. At that time, the Commission would require the LLEC to
reflect any downward adjustments in its rates that the level of the exogenous [*59] factors
suggests. For increases, however, MCI proposed that they may be deferred until a later time at the
discretion of the LLEC because there could be competitive reasons not to increase rates at a
particular time. MCI further submitted that such increases should not be cumulative, but should
reflect the level of the pre-selected exogenous factors at the time the LLEC chooses to pass the
impact through to ratepayers. AT&T submitted that the rule should specify what would be inctuded
or excluded as an exogenous cost factor. In addition, it argued that the rule should be applied
consistently to each LLEC, explaining that if state income tax is exogenous for customers of a LLEC
serving one part of Ohio, it should be exogenous in all parts of Ohio.

In order for a LLEC to make rate changes during the course of its plan which reflect exogenous
factors, it must address the matter in its alternative regulation plan and propose the procedures
which will be used in evaluating such a request. A LLEC proposal must be symmetrical, i.e., provide
for rate increases or decreases based on exogenous factors.

d. Cell 2 and Cell 3 (Non-core Basic)

OTA urged that the proposed pricing structure [*60] for non-core basic services be rejected. OTA
submitted that the proposed pricing structure undermines the policy goal of H.B. 563, which is to
provide an incentive for the introduction of new services. The basic premise of the proposed
structure, according to OTA, is that the more successful the LLECs' efforts, the greater penetration
they achieve, which results in less pricing flexibility. Thus, such a pricing structure actually creates a
disincentive to the introduction and promotion of new services. OTA went on to recommend that the
Commission adopt a simple "min-max" formula since it is easy to administer, contains no vague or
undefined terms, is readily understandable by the public, and has worked well over the years.

CBT likewise urged the Commission to reject the proposed pricing rules for this category.
Specifically, CBT stated that it is imperative that discretionary new services achieve high levels of
subscribership since core basic services will be supported by the revenues of the new services. Thus,
according to CBT, if the pricing scheme applicable to new services limits prices to the LLEC's fully
allocated costs once a certain level of market penetration is achieved, [*61] then the LLEC would
lose needed contribution and may forego the risk associated with introducing new services that
depend upon significant customer demand.

AT&T submitted that the rules should include an enforcement mechanism that permits intervenors to
the proceeding, and other interested parties, to claim, through complaint or otherwise, that the cost
components or levels of non-core basic services have changed during the plan and that minimum
prices should be increased, or maximum decreased. Under OCC's proposal, monopoly services,
whether or not discretionary, would not be eligible for pricing flexibility. Services that would be
categorized as emerging competitive, however, would be eligible for pricing flexibility with a
proposed minimum-maximum pricing structure under OCC's proposal.

We agree that staff's proposed pricing structures for "non-core basic" services are unworkable and
provides no incentive for the LLECs. The revised rules provide that Cell 2 services are basic services,
but must face a limited degree of competition. A company proposing to categorize a service in Cell 2
shall provide similar information that is required for non-basic, Cell 4 services in order [*62] for
the Commission to determine whether alternative providers are available to provide to customers
comparable services which are reasonably available. In addition, for each service proposed to be
classified in Cell 2, the applicant shall propose a price range which establishes a minimum price,
which is above LRSIC, and a maximum price determined within the context of the applicant's
earnings and proposed commitments. The applicant may flex its pricing for the Cell 2 services within
the range. Cell 3 services are also basic services, but which cannot appropriately be classified in Cell
1 or Cell 2. Cell 3 also includes any new basic local exchange service introduced during the term of
the alternative regulation plan, unless classification in Cell 2 or Cell 4 is specifically sought. For Cell
3 services, the applicant shall propose only a minimum price. A company may flex its pric^'p r •̂c3a,b,Qyp 1
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the minimum price. A company may continue to charge a current rate for an existing service which
falls into Cell 2 or Cell 3 even though the price may be below LRSIC. However, when the company
first proposes that the rate be lowered during the course of its plan, the company shall submit
cost [*63] data to the staff which demonstrates that the new proposed rate is above the LRSIC.

We disagree with AT&T that the rules should provide for a specific enforcement mechanism. Nothing
in the rules precludes any party from initiating a complaint under Section 4905.26, Revised Code.
The revised rules provide that a LRSIC study will be required for a change in the current rate in Cell
2 and Cell 3, or for new services proposed to be classified in Cell 2 or Cell 3. In addition, any
requests to lower the floor or increase the ceiling will be considered an amendment to an alternative
regulation plan, and will be subject to whatever procedures the Commission deems appropriate
consistent with the rules, which may include a hearing.

Up-to-date price lists are required to be maintained at all times for Cell 2 and Cell 3 services. A
company that changes a price within a pre-approved range shall file its new price list on or before
the effective date of such change. Further, the revised rules provide that, for both Cell 2 and Cell 3,
the applicant shall file an application, including a proposed customer notice, when it intends to
withdraw a service. The Commission shall review the application [*64] and customer notice within
30 days after the application is filed and unless an entry suspending the application is issued, the
service will be withdrawn automatically on the 31st day.

e. New Services

Staff's proposal provided that all new services will be classified as non-core basic, unless upon
investigation, complaint, or application, the Commission finds that the service should be classified
differently. AT&T had no objection to all new services being categorized as "non-core basic" as long
as the category is considered a basic category under Section 4927.04, Revised Code, and that the
new services be treated pursuant to that section. OTA submitted that the proposal lacks a procedure
for the introduction of new services, arguing that the rules should specifically require an
informational submission to the staff and timely review of a LLEC's determination of the pricing
treatment for the new service. CBT objected to the proposed rule, arguing that the rule goes beyond
Sections 4905.26 and 4909.18, Revised Code, which require a hearing and a finding by the
Commission that a filing is unjust or unreasonable before negative action may be taken towards it.
CBT recommended the [*65] adoption of the rule for classification of new services proposed by
OTA, which provides that "all new services would be classified as non-core basic unless, upon
complaint and after a hearing, the Commission found that the classification of the service was
unjust, unreasonable, or in violation of law."

Under the revised rules, unless the applicant seeks classification in Cell 2 or Cell 4 and the service
meets the competitive requirements, all new services proposed during the term of an alternative
regulation plan shall be categorized as Cell 3 services. We agree with CBT's argument that these
services, which may be tariffed pursuant to the Commission's authority under Section 4909.18,
Revised Code, would remain in Cell 3, unless upon complaint, or upon its own motion, and after
hearing, the Commission finds that the filing is unjust or unreasonable. Therefore, the rule will be
revised accordingly. Applications for new services are to be served upon all parties to the proceeding
in which the alternative regulation plan was approved or anyone who requests notice of new service
applications, and who is not otherwise represented. The applications for new services shall be
reviewed [*66] by the Commission within 30 days after the application is filed, and unless an entry
suspending the tariff is issued, the proposed service will go into effect automatically on the 31st day.

Further, the revised rules provide that, for all new services, a company shall provide a proposed
customer notice to be approved by the Commission, or shall explain why such notice is not
necessary. Finally, the application shall also discuss the company's plans to educate customers
concerning existing alternatives to the service (e.g., the Annoyance Call Bureau as a substitute for
Call Trace) or other information deemed by the Commission necessary for public education (e.g.,
blocking service for Caller ID).

f. Cell 4 ( Non-Basic)
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AT&T suggested that staff's proposal be clarified to indicate that the informational price sheets and
the notices of withdrawal be deemed public documents. Sprint objected to the entire premise that
non-basic services would be detariffed, again arguing that such a measure is unreasonably
preferential to the LLECs, since the IXCs are not afforded such treatment. In addition, Sprint argued
that as to non-basic services, the LLECs should be required to demonstrate [*67] that proposed
prices are in compliance with an Imputation requirement.

First, we acknowledge Sprint's argument that the detariffing of fully competitive LLEC services
creates a disparity between the LLECs and their competitors. The Commission notes that it is
reviewing this issue in Case No. 89-563-TP-COI, In the Matter of the Commission's Promulgation of
Alternative Regulation Requirements for Competitive Providers (89-563), in an expeditious manner.
Next, as to imputation, the revised rules require that non-basic services shall be priced above their
LRSIC, which by definition includes imputation. We agree with Sprint that the LLECs should
demonstrate that the prices are in compliance with this requirement. Accordingly, the rules have
been revised so as to require the LLECs to provide a LRSIC study upon the request of the staff. Staff
will be able to monitor the pricing of the Cell 4 services by conducting a periodic compliance review.
Finally, the LLECs will not be required to file informational price sheets, but will be required to file a
notice of withdrawal of a Cell 4 service.

g. Tariff Review

Staff's proposal provided that tariffs for price changes after an alternative [*68] regulation plan is
implemented will automatically go into effect on the 31st day after the application is filed, unless an
entry suspending the tariff is issued within that time period. Sprint argued that the proposed rule is
unreasonable and should be rejected since the IXCs are subjected to a more lengthy time frame (45
days) for similar filings of their competitive services. Many other non-LLECs argued that 30 days is
not sufficient time for the Commission to review such filings. OPCA requested that the rules should
provide for a mechanism which would allow interested parties to trigger the suspension of a tariff.

We find that 30 days is a reasonable time period in which to review tariff filings. In allowing tariffs to
go in effect, the Commission would not be making a determination that there is nothing wrong with
the tariff; rather, the Commission would be making a determination that the tariff does not appear
to be unjust or unreasonable based on the information submitted in the application. Certainly, for
those changes that will be more complicated, the Commission can suspend the tariff filing. The
revised rules provide a mechanism in which an interested person may request [*69] the
suspension of a tariff filing which is similar to the current practice before the Commission.
Specifically, an interested person may file an objection, which sets forth the basis on which the
Commission should reject the filing, to a tariff application or an application for a contractual
arrangement up to 14 days after the filing of the application. The LLEC would then have seven days
in which to respond to the objection. This opportunity to object does not mean that interested
persons should automatically file motions to intervene in the tariff proceeding. Motions to intervene
should not be filed until such time as the Commission would decide, based on the information filed
in the objection, that the rate may be unjust or unreasonable and schedules a hearing.

Furthermore, the revised rules provide that the automatic approval of a tariff filing may be fully or
partially suspended by an attorney examiner for further Commission review. Under full suspension,
the service introduction or change in conditions or terms of service may not occur until the
Commission takes further action. Under partial suspension, the automatic approval may be
suspended, but the service may be permitted [*70] to be introduced or offered under the proposed
terms and conditions of service. However, such terms and conditions of service may be modified by
the Commission subsequent to its further review. Again, we recognize the IXCs' concern about the
inequity in the tariff review process. However, that concern is being addressed within the
Commission's investigation in 89-563.

As discussed above, a LLEC may request to classify a new service in Cell 4, or move an existing
service into Cell 4. Since the application would be a formal filing with the Commission, interested
persons would in effect have notice and an opportunity to file objections before the application was
approved under a 30-day review process. Notice of the filing of such an application is to be served
on each party to the proceeding in which the alternative regulation plan was approved and a
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else not otherwise represented who requests such notice. We find that this process meets the
statutory due process requirements set forth in Section 4927.03, Revised Code. The Commission
notes that this expedited process (30-day review) is only available to LLECs who have an approved
alternative regulation plan which includes [*71] existing Cell 4 services. A LLEC who does not have
such an approved plan, or a LLEC who has no alternative regulation plan, would have to file under
the alternative regulation rules for an application under Section 4927.03, Revised Code, if it desired
to have any service classified as Cell 4, or otherwise detariffed. In essence, this is an incentive for a
LLEC to file an alternative regulation plan which includes all of its existing services.

h. Capital Recovery

Staff's proposal provided that an applicant as part of its plan may propose capital recovery levels
that reflect the current calculated economic lives of telecommunications equipment. OCC submitted
that this language, in essence, proposes one particular depreciation methodology, remaining life,
over other methodologies. OCC argued that it is inappropriate to single out this one depreciation
methodology since it would provide the most depreciation expense in rates for LLECs. MCI
expressed concern that if LLECs are given undue flexibility regarding capital recovery decisions,
basic service rates could unjustifiably increase. MCI cited two possible situations which may cause
problems; 1) When plant that is adequate for [*72] delivery of basic telecommunications service is
prematurely retired, to the detriment of monopoly rate-payers; and 2) When investment in plant is
made, which is not necessary for regulated services.

In an attempt to quell the concern that the rules only allow a LLEC to propose a remaining life
methodology, we have added the language, "proposals to be considered by the Commission
include", to the capital recovery rule. A LLEC certainly is not precluded from proposing a different
depreciation methodology just because the remaining life methodology is mentioned within the rule.
We are not intending by the rule to signal a preference for one methodology over another.

i. Cross-Subsidization

The Ohio Newspaper Association (ONA) and others raise concerns about the potential for cross-
subsidization of a LLEC's competitive services by monopoly revenues. ONA further argues that we
should require separate subsidiaries for certain competitive LLEC services.

The Commission, along with the FCC and other state commissions, is vitally concerned about
potential cross-subsidization as LLECs move into more competitive arenas. Although we will not
address the merits of ONA's proposal in this [*73] rulemaking, we have added a provision
requiring the LLECs to address this issue in their alternative regulation plans and in their Section
4927.03, Revised Code, filings. The LLECs should consider and address the pros and cons of creating
separate subsidies or other means to eliminate possible subsidies.

3. Contractual Arrangements

Staff's proposal provided that a LLEC may enter into individual contracts with its customers for non-
core basic and non-basic services. AT&T submitted that the rule would have to be modified if the
Commission approves a definition for "non-core basic" that would include services that lack sufficient
competitive aspects to satisfy Section 4927.03, Revised Code, in order to prohibit cross-
subsidization in contracts that include both competitive and non-competitive services.

Sprint argued that a LLEC should be prohibited from entering into private contractual arrangements
for basic services. It explained that since Section 4927.03, Revised Code, does not provide for
exemption of Chapters 4905 and 4909, Revised Code, for basic services, then those chapters still
apply to the LLECs. Specifically, Sprint noted that Sections 4905.26 and 4905.35, Revised [*74]
Code, provide that complaints may be brought against a public utility for unjust discrimination or
preferential rates, charges or services, and that a public utility is prohibited from giving undue or
unreasonable preference or advantage to any person, respectively. Hence, Sprint argued that
because there are no exemptions from these provisions available for basic service, private
contractual arrangements for basic service which result in preference or advantage to a particular
person must be prohibited. Sprint also submitted that the public should be advised when a contract
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has been filed, and that the language "sufficient cost justification" be replaced with an imputation
requirement.

The Federal Executive Agencies (FEA) submitted that contracts should be permitted for core basic
services to cover usage charges on Centrex or PBX systems. In addition, they suggested that
instead of a 30-day approval, contracts should be implemented immediately, and that the
Commission's review should extend only to a determination that all services recover at least the
LRSIC. If the Commission would determine that the services are provided at below LRSIC, then the
Commission should direct the [*75] LLEC to absorb any losses from the non-compensatory
contracts. FEA argued that without automatic implementation, the LLECs could be at a competitive
disadvantage.

The Carriers argued that contracts should be allowed for cellular and radio common carrier
interconnection services, which are core-basic services, since virtually all interconnection services
and facilities are provided pursuant to contract. In addition, the Carriers requested that the
Commission clarify that the LLECs cannot unilaterally impose interconnection rates by filing tariffs
for interconnection services.

We find no basis to prohibit a LLEC from entering into a contract for a Cell 1 or Cell 2 service, where
it faces a current competitive challenge for the provision of such services and is able to
demonstrate, or has demonstrated, the legitimacy of the specific competitive challenge to the
Commission, or faces other unique circumstances. The LLEC, however, will have to submit sufficient
cost justification for the individualized rates set forth in a contract for Cell 1 and Cell 2 services
including that the contract price is above LRISC with imputation. The Commission shall review the
proposed contract and [*76] supporting cost justification within 30 days after the application is
filed, and unless an entry is issued suspending the application within that time period, the proposed
contract will be approved automatically and be effective on the_31st day. As discussed, infra, there
would be an opportunity to object to the filing within 14 days of the filing of the contract. In
extraordinary situations, upon notice to the Commission, a LLEC may implement a contract
immediately with a particular customer for a Cell 2 service or for Cell 2 services combined with other
services if it faces an imminent competitive threat. If this privilege is abused, the Commission may,
in a subsequent order, limit the applicant's use of such authority if It deems that the applicant has
utilized this procedure contrary to the intent of the rule. nli

nil The LLECs can work with the Commission staff and exercise considerable self-help in this area.
Specifically, LLECs can submit and obtain pre-approval of cost catalogues and then have the ability
to implement contracts immediately upon filing.

Further, the proposed rules provide that, in cases where a contractual arrangement contains both
Cell 1 services [*77] and Cell 2 or Cell 4 services, cost justification shall be provided to ensure that
Cell 2 and Cell 4 service elements are each priced above their respective LRSIC, including an
adjustment as defined in the rules. In addition, the proposed rules provide that a company may
seek pre-approval of contractual arrangements for Cell 2 services, provided the company seeks
approval of the terms and the criteria for the rate schedules applicable to the services covered by
the arrangements. Once the terms and criteria for rate schedules are approved by the Commission,
contractual arrangements falling within those approved parameters will be allowed to take effect
immediately upon their filing with the Commission. Finally, as discussed infra, any references to
"proprietary basis" have been deleted from the rules, including the rules for contractual
arrangements. Thus, a contract for services will not automatically be deemed proprietary.

4. Privacy

The LLECs argued that staff's proposed privacy rule should be deleted since the Commission could
adequately address the relevant issues for a particular service during the review process of a plan or
in a complaint proceeding. OCC, on the [*78] other hand, urged the Commission to adopt
penalties for failure of the LLEC to invoke the suspension when, after implementation of the service,
privacy concerns arose. OCC suggested that the statement indicating that no privacy concernsze,4ist„ ,..
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in regards to a particular service should be verified, under oath, by a designated officer.

We find that this proposed rule is unnecessary. The 30-day review period for new tariff filings will
give staff and intervenors an opportunity to identify the possibility that a new service invokes
privacy concerns. Aside from that provision, we would expect that the LLECs would request on their
own that the 30-day time frame be suspended when they know or suspect that a particular service
would cause such concern. In addition, the complaint process is available to address these concerns
after a tariff has been issued, and we encourage interested parties to use this process. Accordingly,
the rule will be deleted.

E. Hearings

Staff's proposal provided provide that, upon a motion for good cause shown, the Commission may
order that a hearing be held on an application. The motion was to be filed within five days after the
filing of the staff report. [*79] Most of the non-LLECs argued that since a hearing is required
under Section 4909.19, Revised Code, an application filed pursuant to Section 4927.04, Revised
Code, would also be subject to a hearing requirement. Specifically, LCI submitted that the Ohio
Supreme Court held that Section 4905.26, Revised Code, mandates that an evidentiary hearing be
held when price changes are being proposed for basic services, citing Ohio Bell Telephone Company
v. Pub. Util. Comm., 64 Ohio St. 3d 145 (1992). In addition, LCI suggested that additional time be
allowed for filing a motion for a hearing after the staff report has been issued.

OTA argued that just because a plan submitted under Section 4927.04, Revised Code, would be filed
pursuant to Sections 4909.18 and 4909.19, Revised Code, does not necessarily mean that all of
Section 4909.19, Revised Code, would be controlling. Further, OTA refuted LCI's reliance on the
Ohio Bell case, arguing the court had "narrowly" held that before the Commission may unilaterally
reduce a rate through its policy making authority, it must hold an evidentiary hearing under Section
4905.26, Revised Code. OTA submitted that the court's holding does not [*80] extend to every
rate action, or alter the "in its discretion" language in Chapter 4927, Revised Code.

It is clear that, under a plan filed pursuant to Sections 4909.18 and 4909.19, Revised Code, only the
method in which rates are established under Section 4909.15, Revised Code is waived. That part of
Section 4909.19, Revised Code, which provides that an evidentiary hearing shall be held for an
increase in rates, is not waived. The statute is clear that a hearing is discretionary only for an
application filed under Section 4927.03, Revised Code. In the revised rules, we have clarified that
hearings are mandatory for alternative regulation plans filed under Section 4927.04(A), Revised
Code, and that they shall be conducted within 45 days after the filing of the staff report. In addition,
local hearings shall also be held in accordance with the criteria set forth in Section 4903.083,
Revised Code. The revised rules provide that a request for a hearing on an application filed under
Section 4927.03, Revised Code, shall be filed within 20 days of the Commission's entry accepting
the application for filing.

OTA requested that a time limitation be set for the completion of a hearing. [*81] In addition,
United specifically proposed that a hearing on an alternative regulation plan be completed within 40
days after scheduling the hearing. We find OTA and United's proposals on this point to be
administratively unworkable and potentially violative of due process guarantees contained in Section
4927.04, Revised Code. Moreover, if implemented it could prove extremely shortsighted since it may
be a LLEC which would request additional time to submit rebuttal testimony. That being said, we
expect full cooperation from all parties so that the hearing process may proceed as expeditiously as
possible and reserve the right to prevent repetitive examination or cumulative evidence and to
impose costs pursuant to our existing authority.

F. Participation By Parties And Staff

1. Intervention

Staff's proposal provided that intervention must be requested within 14 days following the
Commission's order accepting the application for filing, and that if an intervenor fails to file an
objection to the application or staff report, its status as an intervenor is lost. Most non-LLEC000,,'r? ^A
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commentors objected to both aspects of the proposed rule and proposed that the time in which
intervention [*82] may be requested be extended to 30 days. OTA, on the other hand, argued that
the Commission should restrict participation of intervenors to those who have filed objections,
pointing out that "the statute presupposes that objections will be filed in calling for consideration of
the legal position advanced by the prospective intervenor."

Columbus argued that the newspaper publication ordered by the Commission in the entry accepting
the application for filing may be the only notice that some intervenors receive and, consequently, 14
days for filing a motion to intervene is inadequate. Columbus further argued that, since intervention
must be sought prior to the filing of a staff report, many intervenors would be compelled to
"undertake blanket preventative interventions". Further, Columbus argued that, if an intervenor
loses intervention status by not objecting, then the intervenor would be forced to file artificial
objections or objections in the nature of positive support, but coached in objection-type language,
should an intervenor agree with the staff and/or company positions. AT&T suggested that an
enforcement mechanism be created in the rules to allow intervening parties to [*83] commence
actions to enforce the plan restrictions during the course of a LLEC's plan.

For the reasons stated by Columbus, we agree that the provision which requires objections to be
filed In order to intervene should be deleted. In addition, we agree that additional time to request
intervention should be allowed. A motion in an application under Section 4927.04(A), Revised Code,
shall be filed within 30 days after the filing of the staff report. Further, since a hearing is
discretionary in proceedings pursuant to Section 4927.03, Revised Code, motions to intervene in
those proceedings should not be made until the Commission determines that a hearing is necessary.

2. Objections

OCC suggested that the requirement in staff's proposal that objections be under oath be deleted
since objections are not evidence and are usually based on information received from the company.
AT&T submitted that the rule should require only that the objecting party explain why the
application fails to meet the requirements of the statute or these rules, or is otherwise not in the
public interest. Specifically, AT&T argued that the rule inappropriately places a burden on the
customers and competitors [*84] by requiring demonstration that the proposal is "unjust and
unreasonable." AT&T suggested that it is the applicant's burden to demonstrate affirmatively that
the proposal is consistent with either Section 4927.03 or 4927.04, Revised Code, and is in the public
interest.

MCI submitted that not only is the 30-day time frame too short, but the requirement that objections
be filed is burdensome and meaningless. MCI argued that specific objections are unnecessary and
meaningless since all rates are at issue in a rate application relying on AT&T Communication, Inc. v.
PUCO, 51 Ohio St. 3d 150 ( 1990). METAS-Ohio suggested that the requirement of filing objections
be deleted since issues can be narrowed in prehearing conferences.

We disagree that objections to the staff report are meaningless, and that the rule places the burden
on intervenors instead of the applicant. The purpose of having objections is to frame the contested
issues that will be addressed in the hearing so as to expedite the hearing process. Objections will be
particularly meaningful in the alternative regulation proceedings since there will presumably be
numerous intervenors. Further, we agree with OCC that the [*85] requirement objections be under
oath should be deleted. We interpret staff's intent behind the original rule to be to discourage
frivolous objections. We agree with staff's intent but feel that existing Commission procedures
adequately handle such matters. The requirement of an affirmation would add little substantive
value but instead might cause a flurry of Ohio Rules of Civil Procedure, Rule 11-type motions which
will only work to delay the process. Objections to the staff report shall be filed within 30 days. A
LLEC shall have 10 days to file a response to the objections.

According to Section 4927.03, Revised Code, the public is entitled to submit comments on an
application filed pursuant to that statute. Thus, the revised rules provide that comments may be
submitted concerning an application filed pursuant to Section 4927.03, Revised Code, within 20 days
after the filing of the Commission's entry accepting the application for filing. Such comments should
sufficiently explain how the applicant has failed to demonstrate in its application that the service(s)

^,.ya w ni °'^

() 6/2'^TZ60https://www.lexis.com/research/retrieve?_m=43fU25e700c3710be88e095d14183e45&_browseTy ..7



Search - 71 Results - 92-1149 Page 24 o145

meet the competitive requirements of Section 4927.03, Revised Code, and sufficiently explain how
the application [*86] is not in the public interest. A LLEC shall have 10 days to file a reply to the
comments.

3. Discovery

CBT submitted that the discovery rule should require that intervenors demonstrate that the
information sought is clearly relevant to the specific proposal being considered, and that limitation
on the scope of discovery should be strictly enforced. United and MCI submitted that staff should be
subject to discovery. Specifically, MCI stated that staff's expertise is a resource that could be of
"inestimable value" in alternative regulation cases, and, therefore, staff should not be handicapped
from full participation as a party.

We find no reason to limit discovery as suggested by CBT since the term "clearly relevant" is
undefined and since the general assembly has already instructed us to use the Ohio Rules of Civil
Procedure as a guide concerning discovery. We also disagree with the suggestion that staff be
subjected to discovery. Such a measure would impose an enormous burden on the staff and delay
the very process which United wants to expedite. Further, the stafPs report will provide the
necessary and valuable input needed in these cases.

4. Stipulations

Staff's proposal [*87] provided that, unless the Commission acts otherwise, a stipulated plan
would be effective on the 16th day after the stipulation was filed. Coin Phones, Inc. and GCWRO
suggested that 15 days is inadequate for the Commission to make its review of a stipulation. They
specifically recommended that at least 30 days be allotted for Commission review. OCC submitted
that all.automatic approvals set forth in the proposed rules are unlawful. In support of its argument,
OCC cited: 1) Section 121.22, Revised Code, which requires a public revelation of Commission
considerations for decision making; 2) Section 4903.09, Revised Code, which requires the
Commission to file "findings of fact and written opinions setting forth the reasons prompting the
decisions. . ."; and 3) Section 4909.19, Revised Code, which requires consideration of a
recommended opinion and order in an "open, formal, public proceeding in which overview and
explanation is presented orally. Thereafter, the Commission shall make such order respecting the
prayer of such application as seems just and reasonable to it."

We agree with GCWRO and Coin Phones, Inc. that 15 days would not be enough time for the
Commission to determine [*88] the reasonableness of the stipulation. Accordingly, the revised rule
will reflect that the stipulation would not be effective until the 31st day after the filing of the
stipulation, unless the Commission acts otherwise.

It is not clear why OCC is objecting to the automatic approval process in cases where all the parties
and staff would enter into a stipulation. Contrary to OCC's arguments, completely stipulated cases
would no longer be contested and the requirements of Section 4909.19, Revised Code, would no
longer apply. OCC's argument, however, would have merit if it was directed to the filing of partial
stipulations. Partially stipulated cases would still be considered contested and subject to Section
4909.19, Revised Code, which would require a hearing for an application filed under Section
4927.04(A), Revised Code, and which would require the Commission to issue an order with findings
of facts and conclusions of law.

G. Commission Order

1. Commission Consideration

OCC recommended that the list of factors to be considered by the Commission in its order should
not be all-inclusive, and that an additional factor should be added which would allow the
Commission to consider [*89] any other factors regarding the public interest which parties may
raise. Several other commentors suggested adding specific factors such as how the plan impacts at-
risk groups and the goal of universal service, and whether the plan unduly or unreasonably
disadvantages a particular customer class or telephone company. OTA submitted that it does not
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oppose adding other factors to the list, but cautioned that the list should not be all-inclusive and
should not limit the Commission's flexibility.

We agree with both OCC and OTA that the Commission should not be limited to an all-inclusive list
of considerations. While the factors already listed in the proposed rules are sufficiently broad so that
the Commission would have flexibility, OCC's suggestion of adding language to the effect that "the
Commission may consider any other factor which the Commission may deem relative in determining
whether the plan is in the public interest" has merit. In addition, the Commission will consider the
effect that a particular plan will have on the goal of universal service. Accordingly, the revised rules
will reflect such additional language.

2. Consent

Section 4927.04, Revised Code, provides [*90] that in instances where the alternative method is
proposed by the Commission, the applicant must consent. Staff's proposal provided that an
applicant shall consent to a plan which has been amended by the Commission "with respect to
elements proposed under the provisions of Section 4927.04, Revised Code", within 30 days of the
Commission's order, or applicant forfeits any such rights.

OCC argued that the statutory consent requirement is an unconstitutional delegation of authority by
the Commission and the legislature to the LLECs, and is not in the public interest. OCC suggested,
however, that if the consent provision is implemented, then the Commission should specifically limit
the frequency with which a LLEC may refile an application when it has denied consent, such as not
more than one application every two years. ONA argued that, if a LLEC fails to consent to a plan,
then the application should be treated under traditional rate-of-return regulation.

OTA submitted that the rule should be amended to reflect that consent is not required until after a
final Commission order is issued. Otherwise, according to OTA, the applicant may be forced to
exercise its consent option while [*91] applications for rehearing are pending. In addition, OTA
argued that the language "elements proposed under the provisions of Section 4927.04, Revised
Code", should be deleted from the proposed rule, since it contemplates that there may be
"elements" of a plan which are not subject to the applicant's right to consent. OTA urged that the
applicant's right to consent must extend to any aspect of a plan which is modified by the
Commission, as provided by the statute, or else the LLECs would be subjected to unquantifiable risk
in filing a plan.

Contrary to OCC's arguments, the Commission cannot deny a LLEC a statutory right regardless of
how the Commission views that statutory provision. Therefore, the consent provision shall remain a
part of the rules for an alternative regulation plan. We agree with OTA that consent should not be
required until after the Commission issues its final order. We also agree that the language "with
respect to elements" is vague and not consistent with the statute. We find the consent provision in
the statute applies to the entire alternative regulation plan. Specifically, we find that "method" as
used in the statute refers to the entire plan, including [*92] commitments, which is being
considered by the Commission. Accordingly, the rule should be revised to reflect clearly that the
applicant's right to consent goes to the entire plan. This being said, we find that the consent
provision requires the LLEC to accept or reject the Commission's order on the plan as a package. A
LLEC cannot "line item veto" a Commission order modifying a LLEC filed plan. Further, subsequent
to plan adoption, if a LLEC proposes an amendment to a plan, its right to consent to the
Commission's final order concerning that amendment still exists.

We do not agree that the application should remain in effect and default into traditional rate-of-
return regulation should a LLEC fail to consent to an alternative method proposed by the
Commission. We would note, however, that failure of any alternative regulation plan of a LLEC for
lack of consent would result in the LLEC continuing to be subject to whatever rates were in effect at
the time of filing. Thus, in the case of a LLEC making a first alternative regulation filing, failure of
the plan for lack of consent would result in the LLEC continuing to be subject to rates set under
traditional regulation. Upon [*93] LLEC rejection of a Commission order concerning an alternative
regulation plan, the Commission retains all of its statutory authority under Title 49 of the Revised
Code and may take any action it deems appropriate pursuant to its lawful authority. We are)' ^ y ^']
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concerned, however, about the significant costs that would be incurred by the Commission in
investigating an alternative regulation application as was discussed previously in this order.

H. Term Of An Alternative Regulation Plan

1. Extension

Staff's proposal provided that a LLEC may request an extension of the term of an approved plan by
filing an application with the Commission. AT&T and the Cable Association recommended that
intervenors and interested parties should be served notice of a request to extend a plan.

We agree that, upon filing a request to extend the plan, the intervenors in the proceeding in which
the plan was adopted and anyone who requests to be served with such notice who is not otherwise
represented should be served a copy of the request by the LLEC. Further, the revised rules provide
that a LLEC should request the extension no later than three months, prior to the expiration of the
plan, in order to give [*94] the Commission and interested parties sufficient time to review the
status of the plan. The Commission shall order such procedures as it deems necessary, consistent
with the rules, in its consideration of the request. If a LLEC does not want to extend an approved
alternative regulation plan, but instead wants to submit a new plan, then it must file a notice of
intent to file a new proposed plan no sooner than 12 months, but no later than six months, prior to
the expiration of the approved plan. The new proposal will be subject to the filing requirements set
forth in Section III of the rules.

On another front, the rules should not be read as prohibiting a LLEC from filing a plan in phases in
order to expedite the process. Although the Commission and the parties should be made aware of
the entirety of the company's proposal, it may be prudent, under certain circumstances, for the
company to.propose and the Commission to review the plan in phases.

2. Amendment or Termination

Staff's proposal provided that if a LLEC requests that a plan be amended or terminated, then the
Commission has 60 days to act on the request, or the amendment or termination goes automatically
in effect. [*95] OCC again asserted that an automatic approval would be contrary to law, citing
Section 4909.19, Revlsed Code, which requires the Commission to set forth findings of facts and
conclusions of law. In addition, OCC submitted that the rule applying to amendments of a plan is so
vague that it would be possible for a LLEC to propose a new plan outside the regulatory process and
thereby avoid a hearing. OCC also recommended that a LLEC should be precluded from switching
back and forth between alternative regulation and rate-of-return regulation. OCC cited the FCC's
alternative regulation order which stated in part ". . . a LLEC electing price cap regulation shall not
have the option to return to rate of return regulation." Policy and Rules Concerning Rates for
Dominant Carriers, 5 FCC Rcd 6786, para. 269 (1990).

Because an amendment to a plan could be very comprehensive or just a minor modification, it is
difficult to contemplate to what extent and under what circumstances an alternative regulation plan
would be amended. Likewise, a mid-term request for termination of a plan may raise various issues,
all of which cannot be contemplated at this time. Thus, it is imperative that [*96] the Commission
have the flexibility to direct the appropriate procedures to be taken, whether that be the filing of
comments or holding a hearing, consistent with these rules. Contrary to OCC's suggestion, a LLEC
will not be able to make such a request outside the regulatory process just because the rules do not
provide for specific procedures. Therefore, the revised rules will still provide that the Commission
will order certain procedures that it deems necessary, consistent with the rules. We share OCC's
concern with a LLEC switching back and forth from alternative to traditional regulation. Such action
could defeat the allocation of risks and rewards inherent in incentive regulation. This issue needs to
be addressed on a case-by-case basis.

Finally, we find no reason that a request to amend or terminate an alternative regulation plan should
be subject to an automatic time frame. Since the Commission would be issuing an entry advising the
applicant and interested parties of the relevant procedures, such a provision is contradictory and
should be deleted from the rules. ,'q n-••!^

^V ^J' Y^'3 'J

https://www.lexis.com/research/retrieve?_m=434D25e700c3710be88e095d14183e45& browseTy... 6/21/2007



Nearcn - i i xesuiis - y/-i iL+y 1 ns„ . , va "

The revised rules provide that proposed changes of price floors or ceilings during the course of an
alternative [*97] regulation plan, which were not contemplated within the plan, constitute a
proposed amendment of such plan. However, nothing in the rules prohibits a LLEC from filing a self
complaint to propose minor rate changes, e.g., a bad check charge. The Commission would deem
such a filing as a request to amend an alternative regulation plan and would order procedures that it
deems appropriate, consistent with the rules.

3. Modification or Revocation by the Commission

The proposed rules provide that the Commission may, after hearing, revoke any approved
alternative regulation plan when it finds that such revocation is in the public interest. OTA and
United submitted that the rule should be deleted since Section 4927.04, Revised Code, does not
enable the Commission to unilaterally revoke an alternative regulation plan. OTA suggested that a
procedure should be available for the Commission and the company to mutually review the progress
of a plan. AT&T and AARP suggested that any party should be able to either request an investigation
as to whether a plan should be revoked or modified, or move to revoke a plan.

In their comments, the LLECs have expressed major concern over the broad [*98] authority set
forth in the staff's initial rules for the Commission to modify or revoke a plan where the Commission
deems it in the public interest to do so. The LLECs have expressed concern with the uncertainty
such a rule would create in the financial community. For a plan to work, there must be a certain
amount of trust on the part of all parties coupied with strict regulatory oversight as to whether its
terms are being abided by. Through a significant revision to this rule, the Commission is herein
indicating its commitment to abide by the terms of an agreed-upon plan by rejecting the staff's
initial proposal and instead providing a rule which indicates the Commission's intentions to abide by
a plan's terms with modification or revocation only if its terms are not abided by. Moreover, as a
further protection, the LLECs are being provided notice and hearing (as suggested by CBT) along
with an opportunity to cure non-compliance prior to Commission action. In order to provide balance
to this rule, the Commission will accept filings by interested persons petitioning for such action on
the basis of LLEC non-compliance. In ruling on any request or on the Commission's own motion,
[*99] the Commission will consider the financial impact on the LLEC of the action being proposed.

I. Complaint Proceedings

Several commentors suggested that specific procedures for the expeditious resolution of disputes
need to be included in the rules. OCC expressed concern about consumers' rights if all non-basic
services would be detariffed and exempted from Chapters 4903 and 4905, Revised Code. In
addition, CENTEX Telemanagement, Inc. suggested that Section 4909.153, Revised Code (hearing of
service complaints during rate proceeding), should still apply to a LLEC that has detariffed services.

As we explained in the discussion of non-basic services, the Commission does not intend to exempt
any LLEC from Sections 4905.26 and 4909.153, Revised Code. We recognize that the complaint
proceeding will be an integral part of alternative regulation. We will endeavor to carry out the
complaint process in the most expeditious manner possible and create an environment conducive for
alternative dispute resolution. To that end, we will issue a procedural entry in the case within 60
days of the filing of the complaint. Further, to ease the burden on complainants and to enable the
parties' [*100] experts to deliberate the relevant issues, the Commission would consider, on a
case-by-case basis, waiving its rule that the parties have to be represented by counsel in the
settlement process. We reserve judgment as to whether we need to devise a special complaint
process for the handling of complaints which may arise under alternative regulation.

J. Customer Education

Today's telecommunication environment and incentive regulation provide many more choices for
consumers in choosing the type of services they take from the network, as well as from whom. For
consumers to be able to make these choices, they must receive full and balanced information from
their providers. The Commission clearly has a role in assuring the accuracy and completeness of
customer information, particularly since traditional protection for consumers such as that found in
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the Ohio Consumer Protection Act are not applicable to LLECs. For this reason, the Commission has
added a provision making clear its continued oversight role in this area. We expect LLECs to work
with the staff in a cooperative manner to resolve any differences in this area in an expeditious
manner and would expect the OCC to continue [*101] to bring these matters to the staff's
attention, although hopefully in a less confrontational manner than has been seen to date.

III. CONCLUSION

The Commission concludes that the framework for alternative regulation for the LLECs, set forth in
Appendix 1 of this order, is in the public interest and establishes processes through which the
specific policy goals articulated in Section 4927.02, Revised Code, may be achieved. Specifically,
this framework provides for two separate procedures by which the LLECs may request alternative
regulation, as contemplated by H.B. 563. The first procedure allows LLECs to request alternative
regulatory requirements for fully competitive services under Section 4927.03, Revised Code. If a
LLEC demonstrates that a service is fully competitive based on the specific criteria set forth in the
statute, the service may be detariffed under these rules, provided the Commission determines that
such a measure is in the public interest. While this detariffed service would still be subjected to the
Commission's regulatory oversight authority, we believe this measure would afford the LLECs the
flexibility, as intended by H.B. 563, to meet the market demands [*102] present in today's
telecommunications environment.

The second procedure allows LLECs under Section 4927.04(A), Revised Code, to request alternative
methods of establishing rates for basic services, and services not otherwise subject to alternative
regulation. The methodology established under this statute will be one other than the traditional
rate base, rate-of-return methodology currently utilized by the Commission to regulate the LLECs.
We believe the intent of the statute was to afford the LLECs reasonable flexibility in the pricing of
their services in return for, among other things, universal service, high efficiency, quality of service,
enhanced customer service, and advanced technology. We believe that the flexible pricing schemes
provided in these rules, in particular for the emerging competitive and discretionary services, will
allow the LLECs to achieve all of these goals, while still affording the LLECs an opportunity to
develop unique, individual alternative regulation plans. Through the requirement of commitments by
the LLECs, which will be generated from customer input, the Commission will be able to measure the
reasonableness of the methods for establishing rates. [*103] Again, we believe that these rules
are consistent with the goals set forth in the statute and will provide LLECs sufficient flexibility in the
pricing of their services so they can respond actively to market demand, as contemplated by H.B.
563.

Most importantly, these procedures established in the rules will be conducted in a public forum. The
Commission has made several changes to the staff's proposal which exemplify our sincere desire to
create an environment for active participation among the various interests. First and foremost, the
Commission has assured that all alternative regulation plans would be subject to an evidentiary
hearing, along with local public hearings. Second, we have extended the time frames in which
interested persons may file objections and motions to intervene. Third, the Commission has
established a process whereby interested persons may file objections to new tariff filings and
contractual agreements. Finally, the rules set forth specific procedures which ensure due process
protections for the competitive service applications. In addition to these changes, the Commission
has expressly committed itself to expediting the complaint process. We believe [*104] that these
particular changes to the staff's proposal improve the ability for interested persons to participate in
the alternative regulation processes.

These rules are simply the next step begun in our 944 cases to relax regulation as we move toward
a more competitive environment. Because of the diversity of our LLECs and the situations they face,
it has been difficult to craft a set of rules to govern every situation. We urge all parties to work with
rather than against the Commission and its staff to make the rules work within a constructive and
positive atmosphere.

ORDER:

It is, therefore,
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ORDERED, That it is in the public interest to adopt the alternative regulatory requirements, as set
forth in Appendix 1 of this order, for large local exchange companies with 15,000 access lines or
more. It is, further,

ORDERED, That these rules for alternative regulation of large local exchange companies shall remain
in effect as long as the Commission finds that the rules are in the public interest. It is, further,

ORDERED, That copies of this Finding and Order be served upon all telephone companies in Ohio,
The Ohio Telephone Association, the Office of Consumers' Counsel, all [*105] commentors in this
docket, and all other interested persons of record.

THE PUBLIC UTILITIES COMMISSION OF OHIO
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XVII. Compliance Provision 25
XVIII. Assessment of Costs 25

Attachment A - Application Form

1. Purpose and Scope

A. These rules govern the filing and consideration of an application made pursuant to Section
4927.03, Revised Code, to exempt a competitive [*106] public telecommunications service(s)
from Sections 4905 or 4909, Revised Code, or to request alternative regulatory requirements for
such service(s). The applicant has the burden to demonstrate that services filed under Section
4927.03, Revised Code, meet the criteria in Section 4927.03(A)(1)(a) or (b), Revised Code, utilizing
the factors set forth in Section 4927.03(A)(2), Revised Code, and must file the information required
in Section XII(E)(1) of these rules.
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B. These rules also govern the filing and consideration of an application in the form of an alternative
regulatory plan filed pursuant to Section 4927.04(A), Revised Code, requesting the adoption of an
alternative method of establishing the rates and charges for basic local exchange service, or any
other public telecommunications service for which an exemption or alternative regulatory treatment
under Section 4927.03, Revised Code, has not been granted.

C. An applicant may file an alternative regulation pian which combines a request for exemption
and%or alternative regulatory treatment of non-basic services pursuant to Section 4927.03, Revised
Code, with a request for alternative ratemaking for basic services under Section [*107] 4927.04
(A), Revised Code. In doing so, the applicant must designate which service(s) is being filed under
Section 4927.03, Revised Code, and which service(s) is being filed under Section 4927.04(A),
Revised Code.

D. Waivers

1. The Commission may waive any provision in these rules upon a motion for good cause shown, or
upon its own motion. In determining whether good cause has been shown, the following factors,
among other things, may be taken into consideration:

a. Whether other information, which the utility would provide if the waiver is granted, is sufficient so
that the Commission staff can effectively and efficiently review the application;

b. Whether the information required to be filed by these rules, absent a waiver, is relevant to the
Commission's consideration of whether the application is reasonable and in the public interest;

c. Whether the information, which is the subject of the waiver request, is reasonably available to the
applicant from the information which it maintains;

d. The expense to the applicant in providing the information which is the subject of a waiver
request;

e. Whether a request to extend a time limit is intended to delay or frustrate [*108] the expedited
processes envisioned in these rules; and

f. Whether granting of the waiver is in the public interest.

2. Upon the grant of any waiver, the Commission may suspend the applicability of any or all time
requirements, or replace them with alternative requirements when it finds that the waiver may
adversely affect the balance of interests inherent in the rules.

3. Upon its own motion, the Commission may extend any time limit as It may apply to the
Commission itself when same is necessary to ensure adequate review of the application.

E. Except as provided in these rules, the Commission's rules of practice and procedure set forth in
Chapter 4901-1, Ohio Administrative Code (O.A.C.), apply to any application filed pursuant to these
rules.

II. Definitions

A. "Allocation" means to charge an item or group of items of direct or indirect cost to one or more
activities, processes, operations, or products in accordance with cost responsibilities or other
identifiable measures of activity or use.

B. "Alternative regulation plan" means a plan that is proposed and/or approved pursuant to Section
4927.04(A), Revised Code.

C. "Applicant" means a company that files an application [*109] pursuant to these rules.

D. "Basic local exchange service" has the same meaning as set forth in Section 4927.01(A), Revised
J^i^iI.c .^^
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Code. There are three categories of basic local exchange service:
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"Cell 1" means a basic local exchange service that provides monopoly access including any bundled
basic local exchange service that includes a monopoly access component, or such service as is
deemed essential by the Commission for the provision of public safety or the protection of privacy,
all service installation or maintenance services not available from competitive sources and all local
usage.

"Cell 2" means a basic local exchange service for which an adequate alternative, not necessarily
similar in nature and function, is available from at least one other provider in the relevant market,
but which is deemed not to be fully competitive by the Commission after its review of the
information required to be filed by Section XII(C)(3) of these rules.

"Cell 3" means a basic local exchange service not appropriately classified in Cell 1 or Cell 2,
including any new basic local exchange service introduced during the term of the alternative
regulation plan and classified in Cell 3 pursuant to Section [*110] XV of these rules.

E. "Commitment" means an obligation to provide services or enhance their value to customers
pursuant to a company's approved alternative regulation plan.

F. "Company" means a company described in Section 4905.03(A)(2), Revised Code, that is a public
utility under Section 4905.02, Revised Code, and provides basic local exchange services over more
than 15,000 access lines.

G. "Detariffed" means the status of a public telecommunications service(s), as to all rates, rules,
and regulations affecting the service(s), which has been granted exemption from the filing
requirements of Section 4905.30, Revised Code, and other provisions of Chapters 4905 and 4909,
Revised Code, except Section 4905.26, Revised Code, and except to the extent the Commission
asserts jurisdiction through the exercise of oversight authority.

H. "Earnings" means net operating income from all Ohio operations of the telephone company
excluding only those operations which have been deregulated by the Commission or whose
regulation has been pre-empted by a competent jurisdiction, binding upon the Commission and such
other additional measures of earnings as set forth in a company's approved plan. [*111]

I. "Exogenous" means cost changes that originate from or are due to external causes, including, but
not limited to, tax law changes, depreciation represcription, and changes to separations and
accounting rules.

J. "Long-run service incremental cost" (LRSIC) means the cost for a new or existing product that is
equal to the per unit cost of increasing the volume of production from zero to a specified level, while
holding all other product and service volumes constant, and includes an adjustment where
warranted pursuant to Section XII(A)(5) of these rules.

K. "Non-basic" (Cell 4) means a service which meets the criteria of Section 4927.03(A)(1)(a) or (b),
Revised Code, is available from unaffiliated alternative providers in the relevant market, and is
deemed fully competitive by the Commission after review of the information required to be filed by
Section XII(E)(1) of these rules. Each non-basic service for which exemption or alternative
regulatory treatment is sought under Section 4927.03, Revised Code, within the context of an
alternative regulatory plan is to be classified in Cell 4.

L. "Threshold rate increase" means a rate increase that is part of a proposed alternative [*112]
regulation plan under Section 4927.04(A), Revised Code, but which takes effect upon the approval
of the plan.

III. Filing Requirements for Applications Filed Pursuant to Section 4927.04(A), Revised Code

A. Notice of Intent 1 P t^ r
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1. Not later than 30 days prior to the filing of an application, the applicant shall notify, in writing,
the Office of the Consumers' Counsel, each party to the company's last general rate case or
alternative regulation case, any party not otherwise represented who requests from the company to
be notified, and the mayor and legislative authority of each muhicipality included in such application
of the intent of the company to file an application and of the proposed rates to be contained therein.
If the proposed rates cannot be specified, the notice shall provide an explanation of the
methodology proposed for changing rates during the term of the plan.

2. The written notice shall also be filed with the Commission. Such notice shall include a listing of
the municipalities included in the application along with the addresses of the mayors and legislative
authorities to whom the notices were sent.

B. Form of an Application

1. An application shall be made [*113] in a form substantially similar to the form contained in
Attachment A of these rules.

2. To complete the application form an applicant shall follow the steps outlined below:

a. Insert the name of the applicant in blanks number 1 and 2. The case number blank will be
completed by the Commission.

b. Place the total number of access lines served by the applicant within Ohio in blank 3 and the
approximate number of customers served in blank 4.

c. Check the appropriate box in paragraph 2 and fill in the exhibit number blanks.

d. The president or vice president, and the secretary or treasurer of the applicant must sign the
application form at blank 5 and provide the address and telephone number of the applicant. The
verification on page 3 must also be completed.

3. If applicable, an applicant shall delineate in its filing which aspects are proposed pursuant to
Section 4927.03, Revised Code, and which are filed pursuant to Section 4927.04(A), Revised Code.

4. An applicant shall file with the Commission the original and 20 copies of its application.

5. An applicant shall deliver one copy of its proposal to the Office of the Consumers' Counsel and
mail a copy to each party [*114] of record in its previous alternative regulation plan or rate case
proceeding. An applicant shall have available one copy of its plan in each principle business office for
public inspection and shall provide a copy to each library system in its service territory.

6. An application shall be designated by the Commission's Docketing Division using the acronym
ALT.

C. Exhibits to an Application

1. A detailed alternative regulation proposal, which states the facts and grounds upon which the
application is based; and which sets forth the proposal's elements, transition plans, and other
matters as required by these rules shall be filed. This exhibit shall also state and support the
rationale for the initial proposed tariff changes for all basic local exchange services;

2. Unless otherwise ordered by the Commission, Standard Filing Requirements pursuant to Rule
4901-7-01, O.A.C., and the exhibits described in Sections 4909.18(A) through (E), Revised Code,
(SFRs) are required to be filed when an increase in rates for Cell 1 services is requested. Upon a
motion for good cause shown, pursuant to Section I(D)(1) of these rules, or upon its own motion,
the Commission may determine that [*115] less than the complete set of SFRs are required;

3. A list specifying in which cell each telecommunications service is proposed to be classified;

J"v3t`.'ŷ1rvs
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4. A complete matrix showing the following: each rate, service, or regulation that is included in the
proposal and an explanation of how it may be affected during the term of the plan;

5. A proposed newspaper notice disclosing the substance and prayer of the application;

6. A detailed description of the manner in which the company will conduct LRSIC studies and all
other cost studies as required in the implementation of its plan including examples of the
information it will provide and the information that will be available for audit of individual studies;

7. For each threshold rate increase that is proposed, attach a schedule showing the existing rate and
the proposed rate, and the methodology for determining the rate increase;

8. If applicable, an explanation of how the services designated as non-basic meet the criteria of
Section 4927.03(A)(1)(a) or (b), Revised Code, utilizing the criteria contained in Section 4927.03(A)
(2), Revised Code, and the information required to be filed by Section XII(E)(1) of these rules;

9. A[*116] detailed discussion of how potential issues concerning cross-subsidization of services
have been addressed in the plan, including whether the establishment of a separate subsidiary for
the provision of competitive services would be beneficial to the company and its ratepayers to avoid
potential cross-subsidization;

10. A detailed discussion of how the public policy goals set forth in Chapter 4927, Revised Code, will
be achieved through adoption of the proposed plan, specifically addressing the substantive
components of the proposal;

11. A detailed discussion of how the proposed plan is in the public interest. Such discussion should
focus on, among other things, how customers will benefit from service efficiencies or economies that
are included in the plan, how prices and earnings risks and rewards are to be allocated between the
company and the customers, how the plan might impact the goal of universal service, and, if
applicable, how rate caps or ceilings should be developed to temper flexibility;

12. A list of witnesses sponsoring each of the exhibits in its application; and

13. An applicant may propose a partial phased plan for Commission review. An applicant shall
explain [*117] in the application how the different proposed phases relate to the company's
overall plan.

IV. Components of an Alternative Regulation Plan

A. A proposed alternative regulation plan must include commitments, but may also include other
substantive components as part of the plan including, but not limited to, pricing flexibility, capital
recovery, and earnings flexibility. The application shall describe any interdependencies among the
substantive components.

B. Commitments

1. A plan shall include commitments related to infrastructure development or services to customers.

2. The commitment section of an application shall include the following:

a. Description of each commitment and its relationship to other components of the plan;

b. Estimated time table for completion (if applicable) which includes a yearly completion percent and
the year of final completion;

c. Projected expenditure levels (if applicable);

d. A specific method for tracking the progress of the commitment over the term of the plan;
-a'
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e. A demonstration that the commitments are consistent with the policy goals of Section 4927.02,
Revised Code, and the expressed goals of the Commission; and

f. A demonstration [*118] that the commitments are in addition to the Minimum Telephone
Service Standards.

3. A plan shall include a description of sources of public input concerning the proposed commitments
and how such input was incorporated into the plan.

4. Conditional commitments which are contingent upon the company meeting or exceeding a pre-
specified level of performance may be proposed.

5. An applicant shall file annual progress reports with the Commission which shall include (a) a
progress evaluation for each commitment, and (b) the percentage of completion achieved. If
conditional commitments are included in the alternative regulation plan, an applicant shall also
document that conditional commitment implementation is commensurate with the level of company
performance.

6. An applicant shall also provide to the staff such information as deemed necessary by the staff to
monitor the company's progress in meeting its commitments under the plan. Proprietary information
concerning the same shall be protected pursuant to Section 4901.16, Revised Code.

C. If pricing flexibility is proposed as part of the plan, the applicant shall include with its application
a matrix of public telecommunications [*119] services included in its plan, categorized as Cell 1,
Cell 2, Cell 3, and Cell 4.

D. An applicant may propose capital recovery levels that reflect the current calculated economic
lives of telecommunications equipment. Proposals to be considered by the Commission may include
revised procedures for setting depreciation rates and determining lives for categories of telephone
plant. The Commission's approval of an alternative regulation plan that affects capital recovery
pursuant to these rules shall be deemed to be the Commission's approval for purposes of Section
4905.19, Revised Code.

E. An applicant may propose a plan that permits earnings flexibility which, in conjunction with other
components of the plan, is tailored to its own requirements and circumstances. If such a plan is
proposed, an applicant shall submit a description of the methods it proposes for earnings
measurement and the interrelationship of earnings achievement with other components over the
term of the plan.

F. Should an applicant propose a non-earnings based, non-sharing plan which provides for an
increase in basic local exchange services, an applicant must, in its application, demonstrate through
the filing [*120] of SFRs, unless otherwise waived under Section I(D)(1) of these rules, that such
methodology is as beneficial for ratepayers as application of Section 4909.15, Revised Code.

V. Filing Requirements for Applications Filed Pursuant to Section 4927.03, Revised Code

A. An application shall be made in a form substantially similar to the form contained in Attachment A
of these rules. To complete the application form the applicant shall follow the steps outlined in
Section III(B)(2) of these rules. The application shall be designated by the Commission's Docketing
Division using the acronym COM.

B. The following exhibits shall be attached to an application:

1. A statement of the facts and grounds upon which the application is based;

2. A proposed newspaper notice disclosing the substance and prayer of the application;

3. An explanation of how each service meets the criteria in Section 4927.03(A)(1)(a) or (b), Revised
Code, utilizing the information contained in Section 4927.03(A)(2), Revised Code, and the

V
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information required to be filed by Section XII(E)(1) of these rules;

4. A list of witnesses sponsoring each of the exhibits in the application; and
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5. A detailed discussion [*121] of how issues concerning cross-subsidization of services, including
whether the establishment of a separate subsidiary for the provision of competitive services would
be beneficial to the company and its ratepayers to avoid potential cross-subsidization.

VI. Acceptability for Filing

A. The staff shall make an initial determination of the facial acceptability of any application filed
pursuant to Section 4927.03 or Section 4927.04(A), Revised Code, within 20 days after the
application is filed. An application shall be considered acceptable for filing if it substantially complies
with the requirements of these rules.

B. Opportunity to Correct

1. If the staff determines that an application is unacceptable for filing, it shall immediately inform
the applicant in writing and give the applicant an opportunity to correct any deficiencies in the
application within five working days.

2. The applicant shall correct all deficiencies identified by the staff within five working days.

3. The staff shall review the corrections and shall make a further determination of the facial
acceptability of the application for filing within five working days after the corrections are filed.
Upon [*122] the determination that an application is acceptable for filing, the staff shall
immediately file a letter with the Commission's Docketing Division indicating that fact.

C. Commission Entry Accepting Application

1. In an application filed pursuant to Section 4927.03, Revised Code, the Commission shall issue an
entry (a) accepting the application for filing, (b) ordering newspaper publication in a section other
than the legal section, and (c) specifying the deadlines for requests for hearing and the filing of
comments.

2. In an application filed pursuant to Section 4927.04(A), Revised Code, the Commission shall issue
an entry (a) accepting the application for filing; ( b) ordering a staff report concerning the
application; (c) ordering newspaper publication in the format described in Section 4909.19, Revised
Code, in a section other than the legal section; (d) specifying the deadlines for the filing of motions
to intervene and objections; and (e) scheduling hearings.

3. The Commission may dismiss any application which does not substantially comply with the filing
requirements of these rules.

VII. Staff Report

A staff report shall be filed for every application filed pursuant [*123] to Section 4927.04(A),
Revised Code. The staff report shall include consideration of whether the proposal set forth in the
application would satisfy the policies set forth in Section 4927.02, Revised Code, the
telecommunications policies of the Commission, the extent to which the commitments are consistent
with the guidelines set forth in Section IV(B) of these rules, and the extent to which the
commitments satisfy the evaluation criteria of Section X(B)(2) of these rules. The staff report may
provide additional information to the Commission concerning the company's quality of service or
financial status which the staff deems relevant for the Commission's consideration in determining
whether the application serves the public interest.

VIII. Hearings
..."3

A. Section 4927.03, Revised Code, Application
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Upon motion for good cause shown by any person or upon its own order, the Commission may hold
a hearing on an application filed under Section 4927.03, Revised Code. A motion for hearing shall be
filed within 20 days of the Commission's entry accepting the application for filing.

B. Section 4927.04(A), Revised Code, Application

1. A hearing shall be held to consider an application [*124] filed pursuant to Section 4927.04(A),
Revised Code, regardless of whether the application includes a request for a threshold rate increase.
The hearing is to begin within 45 days of the filing of the staff report.

2. Local public hearings shall be held in accordance with the criteria set forth in Section 4903.083,
Revised Code.

IX. Participation by Parties and Staff

A. Intervention

1. Intervention in a proceeding shall be governed by Section 4903.221, Revised Code, and Rule
4901-01-11, O.A.C.

2. A motion to intervene in a proceeding pursuant to Section 4927.03, Revised Code, shall not be
filed until the Commission issues an entry ordering a hearing on the application.

3. In an application filed pursuant to Section 4927.04(A), Revised Code, a motion to intervene shall
be filed no later than 30 days from the filing of the staff report.

B. Comments in a Section 4927.03, Revised Code, Case

1. Any person may file comments concerning an application within 20 days after the filing of the
Commission's entry accepting the application for filing. Such comments shall:

a. Sufficiently explain how the applicant has failed to demonstrate in its application that the service
(s) [*125] meet the competitive requirements of Section 4927.03(A)(1)(a) or (b), Revised Code;

b. Sufficiently explain how the application is not in the public interest; and

c. A company shall have 10 days after the date that the comments are due to file a response to the
comments.

C. Objections in a Section 4927.04(A), Revised Code, Case

1. In a proceeding filed pursuant to Section 4927.04(A), Revised Code, objections to the staff report
may be filed by the applicant or any person provided the objections comply with the following:

a. Specifically designate portions of the report which the objector considers to be objectionable and
explain the objection;

b. Sufficiently explain how the portions of the report objected to are unjust and unreasonable;

c. Be filed with the Commission and served on all parties within 30 days after the filing of the staff
report.

2. Any party may file a response to ari objection within 10 days after the deadline for the filing of
the objections.

D. Discovery

Discovery shall be governed by Rules 4901-1-16 through 4901-1-24, O.A.C. A proceeding uqjd/e^r^^
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Section 4927.04 (A), Revised Code, shall be deemed to be a general rate proceeding for purposes
of [*126] Rule 4901-1-17(B), O.A.C.

E. Informal Resolution of the Issues

In either type of proceeding, the parties are encouraged to meet with each other and, wherever
possible, resolve or narrow their differences on the procedural and substantive issues on an informal
basis. If agreement is reached, it should be set forth in a stipulation pursuant to Section IX(G)(1) of
these rules.

F. Settlement Conference

The Commission may, at any time, schedule a settlement conference to discuss and consider issues
raised by either type of application and, if available, the staff report and any pleadings filed in the
proceeding. The Commission may appoint an attorney examiner to act as a facilitator at the
settlement conference. The goal of the conference shall be to reach consensus on the terms of an
application.

G. Stipulations

1. If a stipulation is reached between the applicant, all intervenors, and staff which resolves all
issues in a case, the stipulation shall be filed with the Commission. Unless the Commission acts
otherwise, the plan or detariffing schedule described in the stipulation will be effective on the 31st
day after the stipulation is filed with the Commission.

2. If a[*127] stipulated plan is automatically approved, the applicant shall file, within five days
after the effective date of the plan any revised tariffs or informational price sheets as may be
required by the plan.

3. The Commission shall issue an order within 10 days of the filing approving the revised tariffs, and
ordering actual notice of the implementation of the alternative regulation plan be given to affected
customers.

4. Partial stipulations may be filed with the Commission at any time for its consideration.

X. Commission Order

A. Section 4927.03, Revised Code, Application

In considering an application filed pursuant to Section 4927.03, Revised Code, the Commission shall
issue an order granting, in whole or in part, or denying the application.

B. Section 4927.04(A), Revised Code, Application

1. In considering an application filed pursuant to Section 4927.04(A), Revised Code, the Commission
shall issue an order granting, in whole or in part, or denying the application. If the application
proposes an increase in a rate which is tariffed, the provisions of Section 4909.42, Revised Code,
shall govern any such increase.

2. In determining whether an alternative regulation [*128] plan should be authorized as proposed
in the application or with modifications, the Commission shall consider, but not be limited to, the
following:

a. Whether the commitments are of sufficient value to the public to warrant the provision of
regulatory opportunities for superior company performance outcomes linked to those commitments;

b. The probable impact of the plan on the financial status of the company;

c. The probable impact of the plan on customer bills;
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d. The probable impact of the plan on telecommunications competition;

e. The probable impact of the plan on the goal of universal service;

f. Whether the commitments conform to the guidelines of Section IV(B) of these rules;

g. Whether the commitments promote efficient development of the public switched network;

h. The quality of the evidence of public support for the appropriateness of the commitments;

i. Whether the reporting and oversight provisions are sufficient to reasonably monitor the plan and
assure its objectives are properly pursued;

j. Whether the plan satisfies each of the public policy goals set forth in Section 4927.02, Revised
Code; and

k. Any other factor which the Commission may deem [*129] relevant in determining whether the
plan is in the public interest.

C. Consent

If after rehearing on an application filed pursuant to Section 4927.04(A), Revised Code, the
Commission's order has established rates and charges by a method different than what was
proposed in the applicant's plan, or has significantly modified the proposed plan in any other
manner, then the applicant shall have 30 days to consent to the alternative method. Failure to
consent will be deemed a withdrawal of the application.

XI. Term of an Alternative Regulation Plan

A. Length of a Plan

An alternative regulation plan, unless otherwise provided therein, shall be effective for three years
from the date that the Commission enters in its journal an order approving the plan. An applicant
who proposes a longer term must demonstrate why a term longer than three years is in the public
interest and must provide sufficient safeguards for the Commission to review the company's
compliance with the terms of the plan.

B. Extension of an Approved Plan

By no later than three months prior to the expiration of the term of a plan, a company may request
an extension of the term of an approved plan by filing a written [*130] request with the
Commission and serving it upon each party to the proceeding in which the original plan was
approved, and any person who requests to be served with such notice. The Commission shall order
such procedures as it deems necessary, consistent with these rules, in its consideration of the
request.

C. Amendment of an Approved Plan

At any time during the term of a plan, a company may request that the plan be amended by filing
with the Commission a notice of amendment which sets forth the specific elements of the plan that
are to be affected and the effect that such amendment would have upon the plan. Such notice shall
also be served upon all parties to the proceeding in which the original plan was approved, and any
person not otherwise represented who requests to be served with such notice. The Commission shall
order such procedures as it deems necessary, consistent with these rules, in its consideration of any
request to amend an approved plan.

D. Withdrawal of an Approved Plan
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At any time during the term of a plan, a company may request that its plan be withdrawn by filing
with the Commission a notice of withdrawal which sets forth the reasons for withdrawal.
Such [*131] notice shall also be served upon all parties to the proceeding in which the original
plan was approved, or any person who requests notice of such withdrawal. The Commission shall
order such procedures as it deems necessary, consistent with these rules, in its consideration of the
request.

E. Modification and Revocation of an Approved Plan

The Commission may not modify or revoke any order accepting a plan issued pursuant to Section
4927.04(A), Revised Code, unless it determines, after notice to the company and hearing, that the
company has failed to comply with the terms of its plan. Prior to any such ruling, the Commission
shall take into consideration, after notice and hearing, consequences of such action on the company
and its financial status as well as the impact on its customers and shall provide the company an
opportunity to cure its noncompliance.

F. Filing of a Subsequent Alternative Regulation Plan

By no sooner than 12 months, but no later than six months, prior to the expiration of the term of an
approved plan, a company may file a subsequent alternative regulation plan application by filing a
notice of intent pursuant to Section III(A) of these rules. In such circumstances, [*132] the filing
requirements set forth in Section III of these rules apply.

XII. Pricing Rules for an Alternative Regulation Plan

A. General

1. If the appiicant continues to mirror its interstate access rates in its intrastate access rates and
concurs in another company's tariff, such services will be subjected to the mirroring provisions set
forth in the company's plan. Switched and special carrier access prices, other than carrier common
line, shall be no higher than the mirrored interstate access rates.

2. Carrier common line charges will be capped at their current levels, with the exception of those
companies that choose to mirror their interstate carrier common line rate, to which the mirroring
rules in Section XII(A)(1) of these rules apply. The applicant may submit transitional or phase down
plans for mirroring or general reduction of the carrier common line rate.

3. The Commission will consider requests for geographical market-based deaveraging by customer
type for Cell 2 services. If a Cell 1 or Cell 3 service has components which meet the Cell 2 limited
competitive criteria set forth in these rules, that portion of service subject to competition may be
unbundled [*133] from the monopoly portion of the service and reassigned to Cell 2 for
deaveraging. Factors which may be considered for the establishment of deaveraged rates are cost of
service, existence of alternative providers, and market demand.

4. The company's policies and practices regarding the resale and sharing of its services shall be
explicitly addressed in the company's proposed alternative regulation plan.

5. The minimum price for any new or existing service for which a cost test is required to be
submitted pursuant to these rules shall be the LRSIC. LRSIC shall include an adjustment whenever
the service is offered such that an alternative provider must purchase a service of the applicant to
provision its competitive product, and the applicant uses the service so purchased by the alternative
provider, but bundles such service in the price applicant charges for its own service. The amount of
the adjustment in the minimum price shall be the difference between the price charged the
competitor for the service less the costs of the self-provisioned other service included in the LRSIC.
The cost study undertaken by the applicant will demonstrate at a minimum that the price floor
includes [*134] such adjustment.

6. For a new or an existing product, the LRSIC is equal to the per unit cost of increasing the volume
of production from zero to a specified level, while holding all other product and service volumes

Jor) . • ^.
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constant, and includes an adjustment where warranted pursuant to Section XII(A)(5) of these rules.
LRSIC studies do not include any allocation of common overhead costs. Common overhead costs are
incurred for the benefit of a firm as a whole and are not avoided if individual services or categories
of services are discontinued.

7. Where appropriate, applicant shall provide a joint cost test to indicate what revenues for the
group or family of services are sufficient to recover both joint costs and LRSIC. Joint costs are the
cost of resources necessary and used to provide a group or family of services. The joint cost
component does not include the common overhead costs of the firm.

B. Cell 1 Services

1. A company may change or restructure rates for Cell 1 services in accordance with its plan. This
rate change or restructuring may include, but is not limited to, changes in rate or price structure or
level, and changes in rates or prices corresponding to exogenous [*135] cost factors. An
alternative regulation plan shall define the parameters of any such rate changes or restructuring to
include the limits and the permitted frequency of changes within those limits.

2. In determining and setting rates for Cell 1 services, the Commission will exercise strict regulatory
oversight and review whatever cost information it deems necessary to establish such rates. A
company may propose and the Commission may allow flexible pricing for certain Cell 1 bundled
services based on a specific need demonstrated by the applicant.

3. Increases in rate or price structure, or rate changes resulting from exogenous factors will be
permitted in an alternative regulation plan only if such plan addresses the ultimate disposition of the
company's earnings in excess of the company's cost of capital.

C. Cell 2 Services

1. For each service proposed to be classified in Cell 2 the applicant shall propose a price range which
establishes a minimum price and a maximum price determined within the context of the applicant's
earnings and proposed commitments.

2. A LRSIC study shall be submitted at the initial time that a price list change is made for an existing
service classified [*136] in Cell 2 or when a new service is classified in Cell 2. For each such
service classified in Cell 2, the LRSIC shall constitute the price floor.

3. Cell 2 services face a limited degree of competition. The following information shall be filed for
each service proposed to be classified in Cell 2:

a. The number and size of alternative providers of services;

b. The extent to which services are available from alternative providers in the relevant market;

c. The ability of alternative providers to make comparable services readily available at competitive
rates, terms, and conditions; and

d. Other indicators of market power, which may include market share, growth in market share, ease
of entry, and the affiliation of providers of services.

4. In assessing whether services are subject to limited competition and appropriately classified in
Cell 2, the commission may employ measures it deems appropriate to assess whether alternative
providers are able to provide comparable services to customers which are reasonably available.
Such services must be obtainable throughout the relevant market from at least one alternative
provider not affiliated with the applicant.

D. Cell 3 Services [*137]

(^ is
"

1. For each service proposed to be classified in Cell 3 the applicant shall propose a minimu7fi?iiE'I
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2. A LRSIC study shall be provided at the initial time that a price list change is made for an existing
service classified in Cell 3 or when a new service is classified in Cell 3. For each such service
classified in Cell 3, the LRSIC shall constitute the price floor.

E. Cell 4 Services

1. Cell 4 services are non-basic and, therefore, must satisfy the criteria set forth in Section 4927.03
(A)(1)(a) or ( b), Revised Code. The following information shall be filed for each service proposed to
be classified in Cell 4:

a. The number and size of alternative providers of services;

b. The extent to which services are available from alternative providers in the relevant market;

c. The ability of alternative providers to make functionaily equivalent or substitute services readily
available at competitive rates, terms, and conditions; and

d. Other indicators of market power, which may include market share, growth in market share, ease
of entry, and the affiliation of providers of services.

2. In assessing whether services are subject to competition and appropriately classified [*138] in
Cell 4, the Commission may employ the Herfindahl-Hirschman Index, the 4-Firm Concentration
Index, or other measures it deems appropriate to assess whether alternative providers are able to
provide equivalent or substitute services to customers which are readily available at competitive
rates, terms, and conditions.

3. All Cell 4 services shall be detariffed. However, a cost test demonstrating that the price charged is
above the LRSIC shall be provided for each Cell 4 service.

4. An applicant shall file a notice with the Commission when it intends to withdraw a Cell 4 service.
Such notice must be filed on or before the effective date of the proposed withdrawal, and will be
considered approved upon filing. The notice must also include a copy of the notice the applicant
intends to utilize for notification of those customers currently utilizing such service.

XIII. Contractual Arrangements

A. A company may enter into individual contracts with its customers for Cell 1 and Cell 2 services,
where it faces a current competitive challenge for the provision of such services and is able to
demonstrate the legitimacy of the specific competitive challenge to the Commission, or
other [*139] unique circumstances.

B. The Commission shall review the proposed contract and supporting cost justification for Cell 1 or
Cell 2 services within 30 days after the application is filed, and unless an entry is issued suspending
the application within that time period, the proposed contract will be approved automatically and be
effective on the 31st day.

C. A company may seek pre-approval of contractual arrangements for Cell 2 services, provided the
company seeks approval of the terms and the criteria for the rate schedules applicable to the
services covered by the arrangements, through the process set forth in Section XIII(B) of these
rules. Once the terms and criteria for rate schedules are approved by the Commission, contractual
arrangements falling within those approved parameters will be allowed to take effect immediately
upon their filing with the Commission.

D. In those cases where a contractual arrangement contains a combination of Ceii 1 services and
Cell 2 or Cell 4 services, the contract shall be filed in accordance with the procedures set forth
above. A LRSIC study shall be provided whenever the contracted service is priced lower than it
would be if provisioned under [*140] tariff or price list.
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E. Upon notice to the Commission, a company may implement a contract for a Cell 2 service or for a
combination of Cell 2 services and other services with a specific customer upon filing when
necessary to respond to an imminent competitive threat to a specific customer. The Commission
may in a subsequent entry limit the applicant's use of this provision if it deems that the company
has utilized this provision contrary to the intent of the provision.

XIV. Filing Requirements for Filings Made During the Term of an Alternative Regulation Plan

A. In addition to the filing of 10 copies with the Commission's docketing division, all filings regarding
any new service or changes, other than price list revisions, for Cell 1, 2, and 3 services shall be
served on the Office of Consumers' Counsel on the same day that they are docketed with the
Commission.

B. The company shall file tariffs for all Cell 1 service price changes made subsequent to the
implementation of the plan. These price changes shall be consistent with the pricing parameters as
defined in the plan. The Commission shall review the proposed tariff and a supporting cost study if
required pursuant to [*141] these rules within 30 days after the application is filed and, unless an
entry suspending the tariff is issued, the proposed tariff will go into effect automatically on the 31st
day.

C. Up-to-date price lists are required to be maintained at all times for Cell 2 and Cell 3 services. A
company that changes a price within a pre-approved range shall file three copies of its new price list
on or before the effective date of such change. A cost study may be required, as specified in the
pricing rules.

D. Proposed changes of price floors or ceilings during the course of an alternative regulation plan
constitute a proposed amendment of such plan. When such an amendment is proposed, a LRSIC
study must be provided for a service(s) in Cell 2, Cell 3, or Cell 4. If an amendment is proposed for
a service(s) in Cell 1, cost studies deemed necessary by the Commission must be provided.

E. In accordance with a company's plan, the Commission may initiate or the applicant may propose
to change or restructure rates reflecting revenue neutral changes or exogenous factors. In
considering such changes, the Commission shall determine the scope of the proceeding and the
procedures it deems appropriate. [*142]

F. Interested persons shall have the right to file objections to applications for tariff revisions,
including new service applications, as well as applications for contractual arrangements, within 14
days after the filing of the application. An applicant shall have seven days to file a response to the
objections.

G. The automatic approval of a tariff filing under an alternative regulation plan may be suspended
by attorney examiner entry for further Commission review. Under full suspension, the service
introduction or change in conditions or terms of service may not occur until the Commission takes
further action. Under partial suspension, the automatic approval may be suspended, but the service
may be permitted to be introduced or offered under the proposed terms and conditions of service.
However, such terms and conditions of service may be modified by the Commission subsequent to
its further review.

H. The applicant shall file applications to reclassify services in alternative cells during the term of the
plan in conformance with procedures specified in the alternative regulation plan.

I. An applicant shall file an application including its proposed customer notice when [*143] it
intends to withdraw any service. For other than Cell 4, the Commission shall review the application
and customer notice within 30 days after the application is filed and unless an entry suspending the
application is issued, the service will be withdrawn automatically on the 31st day.

XV. New Services Proposed During the Term of the Plan

;^ ^ 3^ ^ t..^i c
https://www.lexis.com/research/retrieve?_m=43 fD25e700c3710be88e095d 14183e45 &_browseTy... 6/21/2007



Search - 71 Results - 92-1149 Yage 43 oI 42)

A. Unless a company seeks classification in Cell 2 or Cell 4 pursuant to Paragraph B, all new services
introduced during the term of an alternative regulation plan may be classifled in Cell 3, unless upon
complaint, or upon its own motion, and after hearing, pursuant to Section 4909.18, Revised Code,
the Commission finds that a new service as being offered is unjust, unreasonable, or in violation of
law. If it so finds, the Commission may order that the subject service be reclassified, or may order
that it be offered only on specific terms and conditions, or both.

B. A company may propose to classify a new service in Cell 2 or Cell 4 if such service meets the
appropriate competitive standard pursuant to these rules.

C. The Commission shall review a proposed tariff for a new Cell 2 service and information supporting
a limited competitive [*144] showing within 30 days after the application is filed and, unless an
entry suspending the tariff is issued, the proposed tariff will go into effect automatically on the 31st
day.

D. The Commission shall review a proposed tariff for a new Cell 3 service within 30 days after the
application is filed and, unless and entry suspending the tariff is issued, the proposed tariff will go
into effect automatically on the 31st day.

E. For new services proposed to be classified in Cell 4, the Commission shall review the proposed
service filing, cost study, and information supporting a fully competitive showing within 30 days
after the filing has been accepted for filing and, unless an entry suspending the tariff is issued, the
proposed service will go into effect automatically on the 31st day.

F. A notice of filing of an application for a new service proposed to be classified in Cell 4 or an
application to move an existing service into Cell 4 shall be served by the LLEC upon each party to
the proceeding in which the alternative regulation plan was approved and anyone not otherwise
represented who requests such notice on the same day that it is docketed with the Commission.

G. For all [*145] new services, a company shall submit a proposed customer notice to be
approved by the Commission, or a company shall explain why it believes such notice is not
necessary.

XVI. Customer Education

As part of any plan filed pursuant to Section 4927.04(A), Revised Code, and any application for a
new service, the applicant must detail its proposed efforts to educate customers concerning the new
service and functionally equivalent options available to customers from existing services. Under any
plan, the Commission reserves the right to review and order modification of customer notices or
other customer education materials and shall consider requests from interested parties concerning
same. Failure of a company to comply with such an order shall be actionable by the Commission.

XVII. Compliance Provision

Nothing in these rules limits the ability of the staff or the Commission to obtain whatever
information they deem appropriate to monitor the compliance with a Commission order issued under
Chapter 4927, Revised Code.

XVIII. Assessment of Costs

The Commission may, in its discretion, and after notice and hearing, assess the costs of hearing or
investigation on a non-consenting applicant [*146] pursuant to Section 4903.24, Revised Code.

Attachment A

In the Matter of the Application of (1) for approval of an alternative form of regulation [and for a
threshold increase in rates] *

009 ^^7
https://www.lexis.com/research/retfieve?-m--43 fD25 e700c3710be88e095d 14183 e45&_browseTy... 6/21/2007



aearch / 1 Kesults - 92-1149 Page 44 of 45

* - if applicable

Case No.

APPLICATION

(2), the applicant in this proceeding, is a telephone company providing public telecommunications
service to (3) access lines and approximately (4) customers in its local service area in the
State of Ohio.

Applicant submits this application pursuant to (check one) [] Section 4927.04(A) or [] Sections
4927.03 and 4927.04 for approval of an alternative form of regulation. Exhibits through are
attached to this application and are incorporated herein.

The applicant requests the Commission to consider the facts and proposals set forth in this
application, [to approve the proposed threshold rate increases,] * and to approve the applicant's
alternative regulation proposal.

Respectfully submitted,

(5)

President or Vice President

Secretary or Treasurer

Company Address:

Company

Telephone Number:

VERIFICATION

STATE OF OHIO

SS

COUNTY OF

I, , President/Vice President and I, , Secretary/Treasurer of hereby verify [*147] that the
information contained in this application is true and correct to the best of our knowledge.

President/Vice President

Secretary/Treasurer

Sworn and subscribed before me this day of , 199

Notary Public

My term expires:

Legal Topics:

For related research and practice materials, see the following legal topics:
Administrative Law > Governmental Information > Public Meetings > General Overview
Communications Law > General Overview
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BEFORE

THE PUBUC UTiLPfIES COMNIISSION OF OHIO

In the Matter of the Implementation of H.B. )
218 Concerning Alternative Regulation of )
Basic Local Exchange Service of Incumbent ) Case No. 05-1305-TP-ORD
Local Exchange Telephone Companies. )

OPINION AND ORDER

The Conunission fmds:

BACKGROUND

Chapter 4927, Revised Code, authorizes the Commission to adopt alternative
regulatory frameworks for large and smaIl telephone companies in Ohio. The Commission
previously utilized this authority to adopt an alternative regulatory framework for those
incumbent local exchange companies (ILECs) serving fewer than 15,000 lines (otherwise
known as small local exchange companies) in Case No. 89-564-TP-COI (89-564), In the
Matter of the Commission Investigation Into the Impiementation of Sections 4927.01 to 4927.05,
Revised Code, as They Relate to Regulation of Small Local Exchange Telephone Companies,
Supplemental Finding and Order (August 15, 1991). Similarly, the Commission adopted
an alternative regulatory framework for large incumbent ILECs (ILECs serving 15, 000 or
more access lines) in Case No. 92-1149-TP-COI, In the Matter of the Commission's
Promulgation of Rules for Establishment of Alternative Regulation for Large Local Exchange

Telephone Companies, Finding and Order (January 7, 1993). Further, in Case No. 00-1532-
TP-COI, In the Matter of the Commission Ordered Investigation of an Elective Alternative
Regutatory Framework for Incumbent Local Exchange Companies, the Commission adopted an.
off-the-shelf alternative regulation plan that could be opted into by an ILEC and still
satisfy the public policy goals enumerated in Chapter 4927, Revised Code.

On August 5, 2005, Govemor Bob Taft signed into law House Bill 218 (H.B. 218).
This bill, which took effect November 4, 2005, amends various provisions of the Ohio
Revised Code for the purpose of revising state telecommunications policy, including .
Sections 4905.04, 4927.02, 4927.03, and 4927.04, Revised Code. Among other things, Section
4927.03(A)(1), Revised Code, now authorizes the Commission to allow for alternative
regulation of basic local exchange service (BLES) offered by ILECs. Specifically, Section
4927.03(D), Revised Code, requires that the Commission adopt rules initially implementing
the H.B. 218 amendments within 120 days after the effective date of November 4, 2005.
The Commission opened this docket for the purpose of considering the authorization of
alternative regulation of BLES as part of Chapter 4901:1-4, Ohio Administrative Code
(O.A.C.).

This ie to cartify that the ima9ee apPearing are an
accurate and complete rcproduatioa ofa case file
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Pursuant to its entry of November 4, 2005, the Commission sought public comment
specific to the Conunission staff (staff) proposal to add to Chapter 4901:1-4, O.A.C., a plan
for authorizing alterrtative regulation of BLES. The staff proposal was attached as an
appendix to the Commission's entry of November 4, 2005. Initial comlments were1
originally directed to be filed by December 2, 2AQ5, and reply comments were originally' ;.
directed to be filed by December 19, 2005. Pursuant to the attorney examiner entries of
November 30, 2005, the filing dates for initial and reply comments were extended to
December 6, 2005, and December 22, 2005, accordingly. The record in this matter reflecta .
that the following entities have filed either initial comments, reply comments, or both:

SBC Ohio (now AT&T Ohio)p; Verizon North Inc. (Verizon North); the
Ohio Cable Telecommunications Association (OCTA); the Ohio
Telecom Association (OTA); Cincirmati Bell Telephone Company LLC
(Cincinnati Bell); the Office of the Consumers' Counsel (OCC), the cities
of Cleveland, Toledo, Holland, Maumee, Northwood, Oregon,
Perrysburg, and Sylvania, Lucas County, Appalachian Peoples Action
Coalition, Communities United for Action, Edgemont Neighborhood
Coalition, Consumers for Fair Utility Rates, and the Neighborhood
Environrnental Coalition (jointly, Consumer Groups); the Department
of. Defense and all other Federal Executive Agencies (jointly,
Department of Defense); American Association of Retired Persons
(AARP); and Mr. William H. Sims.

On November 9, 2005, the Commission held a conference at its offices in order to,
allow interested persons to ask staff questions for the purpose of gaining a better
understanding of the staff's proposal and rationale.

Pursuant to the Commission's entry of December 21, 2005, as clarified by the
attorney examiner entry of December 23, 2005, seven public hearings were scheduled for
the purpose of allowing consumers an opportunity to express their views on the staff
proposal. Specifically, the following public hearings were held in this matter:

Cleveland- Wednesday January 11, 2006
Mansfield- Friday January 13, 2006
Columbus- Wednesday, January 18, 2006
Cincinnati- Friday, January 20, 2006
Toledo- Monday, January 23, 2006
Athens- Tuesday, January 24, 2006
Dayton- Thursday, January 26, 2006

1 Pursuant to Case No. 05-1445-TP-ACN, SBC Ohio clhanged its name o AT&T Ohio.
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Additionally, the Commission has received numerous letters from interested
persons opining on the staff's proposal.

Twenty people testified at the Cleveland public hearing. Six people testified at the
Mansfield public hearing. Seven people testified at the Columbus public hearing. Twenty
people testified at the Cincinnati public hearing. Twenty-two people testified at the Toledo
public hearing. Twelve people testified at the Athens public hearing. Fourteen people!
testified at the Dayton public hearing. The significant majority of the testimony can be
attributed to the following two viewpoints: (1) those that are concerned about the ability to ,
afford potential increases in their basic local exchange rates, and (2) those that feel
competition is healthy for business growth and job stability and support a level playing
field for all telecommunications providers.

IL DISCUSSION OF SPECIFIC RUI ES
t

After reviewing the staff's proposal, the initial comments, reply comments, and the !
testimony provided at the seven public hearings held in this matter, the Commission
hereby adopts appropriate rules, attached as appendix C to this opinion and order, to
allow for the alterrtative regulation of HLES offered by ILECs as required by H.B. 218. We
will directly address only the more salient initial/reply comments and public testimony. In
some respects, we agree with certain conunents and have incorporated them into the rules
without specifically addressing such changes in detail in this order. To the extent that a
comment was raised and is neither addressed in this order nor incorporated into our
adopted rules, it has been rejected. To the extent that the commentors did not discuss:
portions of the staff's proposed rules, unless otherwise noted, such portions are;
incorporated into our adopted rules. For the sake of clarity, within this opinion and order,'
the rule references are to the proposed rules unless otherwise noted. A discussion of the
substantive comments by rule is denoted below.

A. Rule 49U1:1-4-01- Definitiona2

In its proposal of November 4, 2005, the staff proposed a number of definitions
related to the alternative regulation of ILEC basic local exchange service. These definitions,
are limited to the specific purposes of Chapter 4901:14, O.A.C. As described below,
comments were filed in response to some of the staff's proposed definitions. In some cases,
commentors are seeking to have definitioris included in this rule in addition to those.
proposed by the staff.

2 As a result of the inclusion of this new rule, all previously existing niles in Chapter 4901:1-4 will be
rescinded and renumbered to reflect the next sequential rule number.
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1. Staff proRosed definition of BLES

The staff proposed to define BLES as end user access to and usage of telephone
company-provided services that enable a customer, over the primary line serving the
customer's premises, to originate or receive voice communications within a local service
area, and that consist of the following services:

(1) E.ocal dial tone
(2) Touch tone dialing
(3) Access to and usage of 9-1-1 services, where such services are

available
(4) Access to operator and directory assistance
(5) Provision of a telephone directory and listing in that directory
(6) Per call, caller identification blocking
(7) Access to telecommunications relay service
(8) Access to toll presubscription, interexchange or toll providers or

both, and networks of other telephone companies

BLES also means carrier access to and usage of telephone company-provided facilities that
enable end user customers originating or receiving voice grade, data or image
communications, over a local exchange telephone company network operated within a
local service area, to access interexchange or other networks.

.AARP proposes that BLES be defined as a stand-alone service that is offered under.
tariff by ILECs to residential customers (AARP Inilial.Comments at 4-8). In response to
AARP's proposal, OTA contends that AARP's proposal ignores the reality that wireless
and cable-provided voice over Internet protocol (VoIl') is functionally equivalent to ILEC-
provided BLES (OTA Reply Comments at 7). AT&T Ohio states that AARP is attempting
to narrowly define BLES in order to demonstrate that there are few companies that provide
BLES. AT&T Ohio submits that such an approach would not serve the public interest.
Specifically, AT&T Ohio opines that access lines that are included in bundled service can
stiB. constitute BLES (AT&T Ohio Reply Comments at 16,17).

The Co+r*+ni4Rion finds that the staff's proposed definition mirrors the definitions of
BLES incorporated in Section 4927.01(A), Revised Code, as well as the Commission's
competitive retail service rules (Rule 4901:1-6-01, O.A.C.) and, therefore, requires no
further modification at this time and should be incorporated within the final adopted Rule
4901:1-4-01. To the extent that there are issues regarding the substitutabi7ity of other
services for BLES, these issues will be addressed within Rule 4901:1-4-10.
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2. Staff pro,posed definition of "intermodal services"

The staff proposed to define intermodal services as referring to facilities or
technologies other than those found in traditional telephone networks, but are utilized to
provide competing services. Intermodal facil.ities or technologies were defined to include,
but not be 1imited to, traditional or new cable plant, wireless technologies, and power line
technologies.

The Consumer Groups assert that the definition of intermodal services is vague. In
lieu of the staff's defmition of intermodal services, the Consumer Groups recommend that
the Commission adopt the term "intermodal facilities," which they define as follows:

Facilities or technologies other than those found in traditional
dreuit switched telephone networks. Intermodal facilities or
technologies include, but are not limited to, traditional or new
cable plant, wireless technologies, and power line technologies.

The Consumer Groups would then define intermodal services as services other than
local exchange services which are provided over intermodal facilities.

Although Verizon North agrees with the staff's proposed definition of intermodal .
services, it suggests that the Commission should define the term intermodal carrier. i
Specifically, Verizon North believes that an intermodal carrier is any carrier that provides
intermodal services.

;In light of the adoption of the term alternative provider which, as discussed below,
incorporates intermodal services, the terms intermodat services and intermodal provider
no longer need to be defIned in the final adopted Rule 4901:1-4-01. Therefore, the term,
intermodal services will be deleted from the final adopted Rule 4901:1-4-01.

3. OCTA pro^osed definitions of "fadlities-based local exchang_e;
company." and "nonfacilities-based local exchange carrier" and:`
Consumer Groups' pronosed definition of "facilities-based competitive:
local exchange carrier"

Although not included in the initial staff proposal, OCTA recommends that the;
Commission adopt a definition for the terms "facilities-based local exchange carrier" and
.,nonfacilities-based local exchenge carrier.„ OCTA explains that these definitions are
derived from the definitions contained in the Local Competition Guidelines in Case No. 95-
845-TP-COI (95-845), In the Matter of th.e Commission Investigation Relative to the Establishment

of Local Exchange Competition and Other Competitive fssues.
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Specifically, OCTA's proposed definitions of facilities-based loc.al exchange carrier
and nonfacilities-based local exchange carrier center around whether the carrier owns,
operates, manages, or controls plant or equipment located in each exchange for which
alternatives of BLES and other tier one services are sought.

The Consumer Groups propose a similar definition for the term "facilities-based
competitive local exchange carrier." Cincuuiati Bell and AT&T Ohio assert that OCTA's
and the Consumer Groups' proposed definitions should be rejected because they are
limited to providers of BLES, do not consider providers of functionally equivalent services,
and do not serve the public interest (Cincinnati BeIl Reply Comments at 14; AT&T Ohio
Reply Comments at 16,17).

The Commission recognizes the intent of the definitions proposed by both the
Consumer Groups and OCTA. Based on the Commissiori s decision to adopt the four
predeFined tests discussed in Rule 4901:1-4-10, the Commission has adopted definitions for
facilities-based alternative provider and facilities-based competitive local exchange carrier
(CLEC) that will best assist in the implementation of the four tests, and at the same time
incorporate some of the distinctions raised in the definitions proposed by OCTA and the
Consumer Groups.

4. OTA 2ronosed definition of "alternative urovider"

OTA recommends that the term alternative provider be defined as part of Rule
4901:1-4-01, O.A.C., in order to capture the statutory notion that CLECs are not the only
competitors and that there are other competing and functionally equivalent services (e.g.
wireless providers, CLECs, VoTP providers, cable television providers etc.) (OTA Initial
Comments at 5,13). The Consumer Groups object to OTA's proposed def•irdtion due to the
fact that it includes both intramodal and intermodal service providers whose services, in
the Consumer Groups' view, are not all functionally equivalent to the ILECs' BLES
(Consumer Groups Reply ComroPnts at 21).

The Commission agrees that a definition for the term "alternative provider" should
be incorporated within the final adopted Rule 4901:14-01.

5. Consumer Groups' nroposed defmition of "affiliate"

Although not included in the initial staff proposal, Consumer Groups propose that
the final rules in this proceeding include a definition of "affiliate" due to the fact that the :
term is included in tlie proposal. Specifically, the Consumer Groups recommend that the
term should be defined consistent with 95-845 Local Service Guidelines (Consumer Groups
Initial Comments at 13).

0®0 -1-Y5
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The Commission agrees that the term "affiliate" should be incorporated within the
final adopted Rule 4901:1-4-01, and that the definition should be consistent with the FCC .
definition of affiliate.

6. Other definition issuea

i

AARP asserts that the term "functionally equivalent alternatives" be defined.
Consumer Groups likewise suggest that "barriers to entry" and "sustainable market" be

defined.

In order to be considered "functionally equivalent," AARP avers that the service
must be:

"dose enough" in terms of functional characteristics and prices
that the consumer of one service would consider it to be a
functional equivalent service based on price, perceived quality
of service, and terms and conditions associated with obtaining
and maintaining the service.

Verizon North rejects AARP's proposed definition of "functionally equivalent
alternatives." It opines that AARP's proposed definition essentially requires the identical
"plain old telephone service" (POTS) offered by an ILEC. Verizon North does not believe ,
that the ruies should limit a "functionally equivalent" service to a particular service.

The Commission finds that based on the aforementioned definitions and the four
predefined competitive market tests incorporated in proposed Rule 4901:1-4-10 these terms
do not need to be specifically defined at this time. The four tests, induding the;
incorporated defined terms, provide sufficient parameters to allow the Commission to"^
perform the requisite competitive market analyses, without unduly restricting its delegated
authority pursuant to H.B. 218.

OCTA recommends that the Comntission incorporate the term "subsidized price" as
part of Rule 4901:1-04-01. OCTA proposes that the term be defined as:

A price for BLES and other tier one services that allows a
provider of such services to recover sufficient revenues in excess
of LRSIC for the service and thus enables the provider to price
other services below the LRSIC in order to gain an unfair
competitive advantage.

(OCTA Initial Comments at 2). OCTA explains that this definition is necessary in order to
make the Commission's rules consistent with the amended policy of the state as set forth in

Section 4927.02(A)(7), Revised Code (Id.).

J00•19 Yfi
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'fhe Commission finds that the proposed definition should not to be included in the
final rules adopted in this proceeding. The issue of subsidized pricing is not directly
related to the Commission's delegated authority in this proceeding and is already
addressed in other Commission orders pursuant to specific pricing rules and regulations.

Finally, the Comntission corrects the definition of "telephone exchange" to reflect
that there are cnrrently 738 exchanges in the state of Ohio. We have also deleted the
definition of "commercial mobile radio service" inasmuch as the term is not used anywhere I
in the rules. The Commission further revises the definition of tier one serviceto conform to
Rule 4901:1-6-20(A), O.A.C. Additionally, t,he Commission is adding the defixtition of ^
"large ILEC" and "small II.EC;" consistent with the H.B. 218.3

B. Rule 4901:1-4-08 Eligibility for alternative regulation of BLES and other tier
one services

The staff's proposed Rule 4901:1-4-08(A) would require an ILEC to first have an
approved qualifying elective alternative regulation plan (EARP) in place before it may
request alternative regutation of BLES and other tier one services.

Furthermore, proposed Rule 4901:1-4-08(B) requires ILECs to have fuily complied i
with the advanced services and Lifeline conunitments set forth in paragraphs (A) and (B) of
either existing Rule 4901:1-4-05, O.A.C., for large [LECs or proposed Rule 4901:1-4-07, for
small ILECs. The proposed rule permits an ILEC to apply for EARP and alternative
regulation for BLES and other tier one services, contemporaneously, if the applicant can
demonatrate that it fully meets the applicable EARp commitments on the day of filing of
both applications.

With regard to the advanced services commitment under existing Rule 4901:1-4-
05(A), O.A.C., the Consumer Groups support the proposed requirement that prefaces :
eligibility for BLES aiternative regulation on successful completion of the EARP
commitments. The Consumer Groups point out that it also makes sense that the proposed
rule allow those ILECs not currently subject to EARP to file for EARP and BLES alternative
regulation at the same time, if the ILEC has met the EARP eommitments before applying.

The Consumer Groups note that both of these provisions in essence assume that the
blanket finding made by the Commission at the time of the initial establishment of the
EARP rules (i.e., that aII ILECs' nonbasic services are subject to competition or have
reasonably available alternatives) would stand if re-examined today. The Consumer
Groups assert that these provisions must also be considered in light of the new prerequisite

3 As a result of the amended definition of "small ILEC", all existing references in Chapter 4901:1-4, O.A.C.,
to "ILECs with fifteen thousand or more acces,s lines" shall be amended accordingly.
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of a healthy and sustainable competitive market as required by amended Section
4927.02(A), Revised Code (Consumer Groups Initial Comments at 14,15). The Consumer
Groups also note that all of the ILECs with current EARP will have satisfied their advanced
service commitments by the time they are able to apply for altemative regulation of BLES

(Consumer Groups Reply Comments at 21). According to AT&T Ohio, it currently meets
the proposed advanced eligibility requirements and, therefore, does not object to the staff's ^
proposal with regard to eligibility (AT&T Ohio Initial Comments at 7).

On the other hand, Verizon North states that although the proposed rules are correct
in that an ILEC can contemporaneously apply for both EARP and BLES altemative :
regulation, it argues that there is no reason to require the ILEC to meet the 24-month j
requirement for provisioning advanced services before it is afforded BLES alternative i
regulation and the pricing flexibility that comes with it. Specifically, Verizon North argues I
that once it has simply agreed to meet the advanced services commitment in EP.RP, it
should be afforded the opportunity to apply for BLES alternative regulation. Therefore,
Verizon North argues that the Commission should modify the proposed rule to state that
an ILEC applying for both EARP and BLES alternative regulation has met its EARP
commitment for purposes of complying with the proposed rule if it has submitted a plan'
for completion of the advanced services commitment when it files for BLES altemative
regulation (Verizon North Initial Comments at 2,3).

OTA also encourages latitude for eligibility if a carrier has developed and filed its !
plan for implementing its broadband commitment but has not yet completed
implementation. OTA argues that if a carrier can show "no barriers to entry," under those
conditions it should be an eligible candidate for Chapter 4901:14, O.A.C., alternative
regulation of BLES (OTA Initial Comments at 5, 6). In this regard, OTA proposes that the
final Rule 4901:1-4-0$(B) include the following language:

Additionally, if an ILEC has not completed its advanced service
commitment in the EARP, it will be eligible for alternative
regulation of BLES upon filing its plan for completion thereof.

(Id. at 15)

OTA also identifies in its comments that one of the eligibility requirements for ILECs
seeking to opt into Chapter 4901:1-4, O.A.C., attemative regulation is the successful
completion of the Lifeline commitment under existing Rule 4901:1-4-05(B), O.A.C. OTA
notes that automatic Lifeline enrollment for all EARP companies has been delayed due to
the inability of carriers to receive the necessary information from various governmental
agencies responsible for Lifeline quatifying programs. Therefore, OTA believes that the
proposed requirement for "full compliance" of the EARP commitments is cwrrently
impossible (OTA Initial Comments at 5). OTA proposes additional language for the final

00o:"AYg
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eligibility rule in order to clarify that an ILEC will be deemed to have fully complied with
the Lifeline commitment if it has in good faith made use of all data available to it (Id.).

The Commission agrees with the staffs proposal relative to eligibility for altemative
regulation of BLES. The Co*nmission determines that the requirement to fully meet the
EARP broadband and Lifeline commitments prior to, or contemporaneously with, the filing
of an application for alternative regulation of BLES strikes the appropriate balance between
the needs of consumers for access to advanced telecommunication services and Lifeline
services and the ability of the oompany to have pricing flexibility for BLES. Therefore, we
reject Verizon North's and OTA's proposal that the submission of a plan for completion of
the advanced services commitment is sufficient for the purposes of qualifying for
alternative regulation. The proposed rule does not impose any additional commitments on
the ILEC beyond that which currently exists under existing Rule 4901:1-4-05, O.A.C. We
agree with the comments of the Consumer Groups, as confirmed by AT&T Ohio with
regards to its own company-specific situation, that by the time these rules are finalized,
ILECs with current EARPs should have already met the commitments required to
participate in both EARP and alternative regulation for BLES.

With regard to OTA's concern that automatic Lifeline enrollment has been delayed
due to the inability of carriers to receive necessary information from certain governmental
agencies, while the Conunission is aware of this situation, we do not find it necessary to
revise the rule as suggested by OTA. Under the current circumstances, the Commission
finds that ILECs subject to elective alternative regulation must only comply with the
Commission's existing directives with regard to Lifeline service. Specifically, ILECs are
only required to auto enroll customers into qualifying programs to the extent that the
various governmental agencies accomodate such enrollment. Once resolution of. this issue
is reached, the ILECs shall work with the staff to comply with any directives regarding
Lifeline service and automatic enrollment.

The Consumer Groups recommend that the Commission enhance the current EP.RP
commitrnents to include the ubiquitous deployment of advanced services throughout all of
an ILEC's central offices and to require the ILEC to update the Lifeline commitment to offer
a discounted lifeline/advanced services package as proposed by the Consumer Groups in
recent telephone merger cases.4 In addition, the Consumer Groups reoommend the
addition of two new commitments including funding new and existing community
technology centers and providing support to community voice mail programs within an
ILEC's territory. The Consumer Groups posit that an ILEC should meet all of these

4 See Case No. 05-269-TP-ACO (05-269), In the Matter of the Joint Application of SBC Communications Inc. and
AT&T Corporation for Consent and Approoal of a Change in Control; Case No. 05-497-TP-ACO, In f3u Matter of
the Joint Application of Verizon Communications, Inc. and MCI, Inc. for Consent and Approval of a Change in
ControI.
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commitments prior to receiving alternative regulation for BLES (Consumer Groups Initial
Comments at 37, 38; Reply Comments at 22).

Cincinnati Bell, Verizon North, AT&T Ohio and OTA disagree with the Consumer
Groups' proposal to impose additional commitments. Cincinnati Bell argues that the
Consumer Groups' proposed imposition of additional social commitments as a
requirement to attain alternative regulation of BLES is not consistent with H.B. 218 because
the law does not contain any such requirements. Further, Cincinnati Bell believes that i
imposing such requirements would be anticompetitive because only the ILEC would be
subject to them and this would place ILECs at a disadvantage when competing with CLECs
and alternative providers, none of which are subject to any such requirem.ents (Cincinnatii.
Bell Reply Comments at 11).

Verizon North argues that the Consumer Groups' proposed imposition of "specific i,
commitments" has no basis in the statute and is unlawful (Verizon North Reply Comments
at 4). AT&T Ohio claims that the Consumer Groups' proposed commitment of ubiquitous `
deployment of advanced services throughout all of the ILECs' central offices, rather than as
currently required by the EARF' rules, was made without regard to the cost or feasibility of
the proposal (AT&T Ohio Reply Comments at 42). OTA also believes that the Consumer
Groups' suggested com.mitments are inappropriate and unlawful. Likewise, OTA views
the proposed commitments as a burden that would be placed on ILECs alone. OTA argues
that the Consumer Groups' proposals result in obstruction and discximination and add
Iittle to a fair debate of BLES alternative regulation (OTA Reply Comments at 5,6).

The Commission agrees with the ILECs that enhanced or additional commitments
would not be appropriate in a competitive environment. In such an environment, an ILEC
should have the appropriate inoentives to deploy additional advanced services and provide
other public benefits to consumers. Additionally, the Commission notes that testimony
provided at the public hearings in this proceeding demonstrates the widespread
philanthropic activities of ILECs in Ohio resulting in public benefit to Ohio consumers (e.g.,
Cincinnati Tr. at 28, 31, 32; Columbus Tr. at 32-34, 37-39; Mansfield Tr. at 34). Thus, the
Commission declines to adopt the proposals for enhanced or additional commitments as
set forth by the Consumer Groups for the purpose of requiring additional public benefits to
consumers.

C. Rule 4901:14-09 - Filine recLuirements and process for application

The staff pxoposed requisite time frames and a process for the application and all
required exhibits. As described below, comments were filed in response to the review and
automatic approval process, including the exchange-by-exchange analysis.
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I

1. Pronosed Rule 4901:1-4-09(B)(3) - ApXkcation exhibits

As part of Rule 4901:1-4-09 (B)(3), the staff proposed that one of the exhibits to the
application should be supporting information and a detailed analysis demonstrating that
the applicant meets, on an exchange basis, at least one of the competitive market tests, as
set forth in paragraph (C) of Rule 4901:1-4-10, or an alternative competitive market test
proposed by the ILEC.

AT&T Ohio states that it is unclear as to how much information will constitute
sufficient supporting information and what level of detai3ed analysis will be oonsidered
appropriate to satisfy the application process (AT&T Ohio Initial Comments at 7,8).

We view AT&T Ohio's concerns regarding the sufficiency of the supporting
information and the level of detailed analysis as being equally applicable in any application
made before the Commission. We have, however, intentionally designed all of the market
tests so that ILECs would have access to sufficient information to satisfy the proposed tests
in those areas where the company faces a level of competition necessary to satisfy the
competitive market test. Moreover, even if the initial application failed to contain the "
needed information, the company would stiU have an opportunity to supplement its filing
in order to rectify any deficie.ncies.

The Commission finds that the requisite application and its accompanying exhibits ;
should be filed in a form similar to appendix A to this opinion and order. Further, the
staff's proposed Rule 4901:1-4-09(B)(3) should be modified to include an attestation
verifying the veracity of the data upon which the application is premised. The affidavit
should be filed in a form similar to appendix B to this opinion and order.

2. proRosed Rule 4901:1 (C) - Pre 'ling re^,uirement

As part of proposed Rule 4901:111-09(C), the staff proposed that not later than thirty
days prior to the filing of an application, the applicant was to provide a copy of its'
proposed application and all required exhibits to the staff for review.

In its comme.nts, AT&T Ohio states that the proposed application process, while
being relatively straightforward and modeled after the successful process used for the ;
EARp rules, has several arduous elements. First, AT&T Ohio explains that the prefiling
requirement, which is also a part of the existing EARP rules, is burdensome and
unnecessarily extends the approval time frame with no real countervailing benefit except.
for the "advance notice" it provides to the staff (AT&T Ohio Initial Comments at 7). AT&T :
Ohio further avers that ILECs planning on opting into the new rules will certainly consult
with the staff prior to doing so. Therefore, AT&T Ohio suggests that the Conunission
encourage the ILECs to provide the courtesy of advance notice to the staff without the need
for a prefiling requirement, which would add unnecessary time into the process (Id.). In
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response to AT&T Ohio's proposal, OCTA and AARP state that the staff's prefiling
requirement is appropriate and should remain as part of the final rules (OCTA Reply
Comments at 1, 2; AARP Reply Comments at 41).

A prefiling requirement is more advantageous to the company than it is to the staff.
It essentially allows the company an opportunity for staff to preview an application to
ensure that it is sufficient without delaying the auto approval time dock. Thus, the
Commission sees no reason to require companies to prefile an application in advance of the
commencement of the auto time frame. In the event that that application is found to be
insufficient, the auto time dock may be suspended.

3. New Rule 4901:1-4-09 (D) - Intervention

Although not originally included as part of the staff's proposal, the Commission
finds that, consistent with Rule 4901-1-11, O.A.C., all persons seeking intervention must file
the appropriate motion with the Commission within seven days of the ILECs' application.
This rule is necessary in order to allow for a timely resolution of all applications filed
pursuant to Chapter 4901:1-4, O.A.C. Therefore, this requirement shall be incorporated
within the final adopted Rule 4901:1-4-09, O.A.C., as Rule 4901:1-4-09(D), O.A.C.

4. Proposed Rule 4901:1-4-09(E) - Confidential information.

As part of Rule 4901:1-4-09(E), the staff proposed that all confidential information
filed by the ILEC will be eligible for proprietary treatment in accordance with Rule 4901-1-
24, O.A.C.

The Consumer Groups suggest that in order to ensure that interested parties have `
access to the ILEC data, the Commission should make access to any information that an
ILEC asserts is confidential available through a blanket protective order. The Consumer !
Groups reason that although the staff proposes that confidential information filed by art
ILEC will be eligible for proprietarytreatment in accordance with Rule 4901-1-24, O.A.C., it
does not provide for an expedited process (Consumer Groups Initial Comments at 19).
Further, the Consumer Groups contend that interested parties should not be required to go
through the process of negotiating a confidentiality agreement with the ILEC within the
twenty-day time frame required for a response to the ILEC's application (Id. at 20). AARP
concurs that a blanket protective order should be adopted in each proceeding to save time
and expense involved in obtaining confidential treatment of information (AARP Reply;
Comments at 38, 39).

While the Commission disagrees with the expressed need for a blanket protective
order, the Commission recognizes the need for parties to obtain timely information.
Therefore, the ILECs are directed to negotiate such agreements in good faith and in a
timely manner. As discussed further below, the Commission has also extended the time
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frames related to BLES altemative regulation cases. Based on this determination, the :
Commi.caion finds that the staff's proposed rule should be modified and incorporated
within the final adopted Rule 4901:1-4-09, as denoted in the attached appendix.

5. proRosed Rule 4901:1-4-09(F] - Ob^ection time frame

As part of Rule 4901:1-4-09(F), the staff proposed that any interested entity who can
show good cause why such application should not be granted must flle with the
Commission a written statement detailing the reasons within twenty calendar days after
the application is docketed.

The Consumer Groups suggest that the twenty-day time frame proposed by the staff
for parties to show good cause why the BLES altenlative regulation application should not i
be granted is too short and unreasonable. Consumer Groups further argue that twenty
days is inadequate to allow for the parties to resolve potential confidentiality issues, to
obtain and analyze data submitted for each exchange, and to submit written statements
detailing reasons why the application should not be approved (Consumer Groups Initial
Comments at 17, 18). Consumer Groups opine that, given the complexity of BLES
alternative regulation applicatiorts as compared to elective atternative regulation
applications, the time frame for interested parties to file objections should be at least twice :
the current allotted twenty-day period (Consumer Groups Initial Comments at 18,19). The ;
AARP concurs with the Consumer Groups' objection to the short time frames for comment
filings and recommends a sixty-day review (AARP Reply Comments at 38).

The Commission agrees with both the Consumer Groups and AARP that the staff
proposed twenty-day time frame is unnecessarily short and, therefore, we determine that.
staff's proposed time frame should be expanded to forty-five days within the final adopted
Rule 4901:111-09, O.A.C.

6. Proposed Rule 4901•1-4-09(G) - Automatic an rn oyal

The staff proposed as part of paragraph (G) of proposed Rule 4901:1-4-09 that:

An ILEC's appllcation shall be approved automatically and
become effective on the ninety-first day after the initial filing is
made with the Commission, unless suspended. In cases where
the Commission determines a hearing is necessary and/or a
suspension is ordered, the Commission wiA render a decision
on the application within two hundred seventy days of filing.
Applications containing competitive market test proposals not
found in paragraphs (C)(1) to (C)(3) of rule 4901:1-4-10 of the
Administrative Code will not be subject to the automatic time
frames.

0 0 0,11 53
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The Consumer Groups contend there should be no automatic approval time frame `:.
for BLES alternative regulation applications filed using one of the competitive market tests
outlined in proposed Rule 4901:1-4-10. They maintain that this short process does not
allow enough time for proper examination of the detailed information contained within the •:
application and that this type of application should be subject to extensive scrutiny,
including a hearing process and cross-examination. The Consumer Groups fnrther explain
that the statute does not require the Commission to act upon a BLES alternative regulation
application within a given time period and that the rationale for the elective alternative
regulation automatic approval process does not exist for BLES alternative regulation.
(Consumer Groups Initial Comments at 16,17).

Regarding the alternative competitive market test proposed by the staff, the .
Consumer Groups recommend- that the Commission adopt a process whereby an !
application containing an alternative competitive market test is automatically suspended
and set for an evidentiary hearing to be held 120 days after the application is filed.
Moreover, the Consumer Groups posit that the Commission should not be constrained to
issue a decision within two hundred seventy days after an application offering an
alternative comparative test is filed (Id. at 22, 23). On the other hand, OTA, Verizon North,
and Cincinnati Bell all comment that the staff proposed time frames for the automatic
approval should be shortened from ninety-one days to forty-six days. Additionally, in the !
event of a suspension, these ILECs believe that suspension period should be shortened
from two hundred seventy to one hundred tlurty-five days (OTA Initial Comments at 8;:
Verizon North Initial Comments at 3 and 7; and Cincinnati Bell lnitial Comments at 18)

In their reply comments, the Consumer Groups state that the more truncated
automatic approval time frames suggested by OTA, Cinc.innati Bell and Verizon North'
would compound the lack of meaningful participation by the public by causing the
Commission to unnecessarily and unwisely act in even more haste (Consumer Groups

Reply Comments at 23). AARP strongly supports removal of the automatic approval
process and states that BLES is an essential service that should not be price deregulated on:
an automatic basis (AARP Reply Comments at 38). .

Contrary to the initial comments filed by OTA, Verizon North and Cincinnati Bell to.
shorten the time frames the OCTA believes that the staff's proposed time frames contained
in proposed paragraph (G) are appropriate (OCTA Reply Comments at 1, 2). OTA argues
on reply that the Consumer Groups' recommendations seeking extensive discovery,
evidentiary hearings, numerous public forums on each application and a mandatory
review of a BLES alternative regulation plan in the fourth year are all intended to deter the
adoption of BLES alternative regulation and thwart the legislative intent of the process
itself (OTA Reply Comments at 5). OTA further submits that Department of Defense's
proposal of a three-year term for BLES alternative regulation is unnecessary and
burdensome, obstructive and unduly restrictive and should be rejected (Id. at 6).
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Similarly, Cincinnaii Bell suggests that the Consumer Groups' attempts to i
overcomplicate and delay the process should be rejected (Cincinnati Bell Reply Comments
at 9). Cincinnati Bell claims that the Consumer Groups' request for public hearings on
every BLES alternative regulation application provides no additional benefit. Further,
Cincinnati Bell states that evidentiary hearings are unnecessary and are not required by ^
statute. Moreover, Cincinnati Bell asserts that if an interested party was to have factual
evidence that the information omtained in the ILBC application was inaccurate the
application review period would still provide for ample review time (Id. at 10). Cincinnati
Bell also asserts that the Consumer Groups' proposal of a mandatory fourth-year review of
all ILEC BLES alternative regulation plans is inefficient and unnecessary as the
Commission is already empowered to modify or revoke plans if competitive conditions no
longer exist (id.).

The Commission recognizes that a ninety-day automatic approval process for
applications filed using one of the competitive market tests discussed below presents j
interested persons with a short time line in order to acquire, evaluate and digest the
detailed tecluiical documentation that will accompany an ILEC's application for BLES
alternative regulation in.a given exchange. Accordingly, we find that it is appropriate to
extend the automatic appmval time frame to one hundred twenty days after initial filing
with the Commission.

Additionally, the Commission, on its own motion, is allowing for suspension of a;
BLES alternative regulation automatic approval time frame by the legal director or an
attorney examiner. Further, consistent with the rules governing elective alternative
regulation, and contrary to the Consumer Groups' comments, the Commission detenniines
that hearings should only be held in extraordinary circumstances. In light of the
determinations made above, the staff's proposed rule should be modif•ied accordingly.

As for the Consumer Groups' concerns regarding the handling of applications
containing an alternative competitive market test, the Commission has revised the rule to
clarify its intent. Applications proposing an aitertiative competitive market test are not'
subject to the one hundred twenty-day automatic time line, or the two hundred seventy-
day limit on rendering a Commission decision. Rather, the Commission will establish the.
appropriate process and time frames for such consideration after reviewing each relevant
application.

D. Rule 4901;1-4-10 - Competitive market test

1. Staff provosed competitive market test area

The staff's' proposed Rule 4901:14-10(A) requires that an ILEC applying for
alternative regulation of BLES and other tier one services must demonstrate that it satisfies
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at least one of the competitive market tests in each of the requested telephone exchange .
area(s), and must apply the test to individual telephone exchange area(s) within its
application.

The Consumer Groups and AARP support the staff proposal of an exchange-specific
application of the competitive market test and point. out that it is consistent with this
Commission's prior determination in the mass market impairment analysis proceeding5
and with other states. The Consumer Groups point out that the Commiwsion in the
impairment proceeding found that large areas like metropolitan statistical areas (MSAs) or
an entire IL.EC service territory are not appropriate geographic areas to judge the existence
of barriers to entry or whether there are real competitive alternatives (Consumers Groups
Initial Comments at 26; AARP Initial Comments at 34).

Cincinnati Bell argues that the staff proposal defines the relevant market area too
narrowly, and proposes that each ILEC should be able to propose its own market
definition. If the Commission does define a market standard, Cinc.irrtati Bell posits that the
market should be defined as the iLEC territory within an MSA. Cincinnati Bell states that
the MSA is the more appropriate measure of competition as most competitors choose to
enter markets throughout metropolitan areas. According to Cincinnati Bell, telephone
exchanges have no significance from an economic or consumer perspective. Cincinnati Bell.
states that an MSA analysis would also have the benefit of mitigating the effects of;
population shifts from the urban to the suburban and rural areas and population data is.
readily available on an MSA, rather than an exchange basis (Cincinnati Bell Initial;
Comments at 11-13). In its initial comments, the Department of Defense supports the use:
of telephone exchange areas as a precise measure of competitive market conditions
(Department of Defense Initial Comments at 12). However, in its reply conunents, the
Department of Defense agrees with Cincinnati Bell's proposal to use MSA as the;
geographic market for competition evaluation by the Commission and, for any region;
outside an MSA, the Department of Defense proposes that local excBange areas be used
(Department of Defense Reply Comments at 13).

OTA proposes to remove references to exchanges and instead replaces the term with
market areas (OTA Initial Comments at 8). Similarly, AT&T Ohio argues that exchange
boundaries are °essentially irrelevant" for intermodal competition and proposes that the
Commission eliminate telephone exchanges from the test (AT&T Ohio Initial Comments at
22). Verizon North does not agree with the exchange level of analysis required by the
staff's proposed tests and believes that, due to the large number of exchanges, it will be
administratively burdensome and unnecessary. Verizon North claims that the
Commission has moved away from collecting information on an exchange level, and such
information may not be even available. In the altemative, Verizon North recommends that

5 Case No. 03-2040-TP-COI, In the Matter of the Imptementation of the Federal Communications Commission's
Triennial Review Regarding Local Circuit Switching in the Mass Market.
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the Commission adopt a statewide measurement, or if less than statewide, the test should
be applied on an extended area service (EAS) local calling area basis (Verizon North Initial
Comments at 4).

The Department of Defense objects to the arguments of OTA, AT&T Ohio, and •
Verizon North against the staff's proposal to perform the competitive market evaluation on ,
an exchange level and to their aiternative suggestion that the Commission adopt statewide
market evaluation standards. Moreover, the Department of Defense argues that
competition does not exist in all areas (Department of Defense Reply Comments at 13).
OCTA also objects to OTA, AT&T Ohio, and Verizon North's proposals to adopt a
statewide market evaluation as well as Cinciruiati Bell's proposal to adopt an M.SA
analysis. OCTA opines that the rules must provide an objective definition of the market, ^
and staff's proposed use of exchanges is the best option available (OCTA Reply Comments
at 2). Similariy, AARP recommends that the Commission reject Cincinnati Beii's proposal
to perform the competitive market test on an MSA level, and argues that MSAs indude a
mix of adjoining rural areas and smail towns that have different market environments.
AARP maintains that it is critical that the rules for BLFS price deregulation employ a
proper level of granularity of data to avoid having consumers in areas that do not have
competitive alternatives being swept into price deregulation as a result of using overly
large market areas that contain both competitive and noncompetitive areas (AARP Repiy
Comments at 35-37).

The Conunission agrees with the Consumer Groups, AARP and OCTA that there ;
should be an objective definition of the market that allows for evaluation of competition in
the marketplace on a reasonably granular level. We find support for our conclusion in
Section 4927.02(A)(2), Revised Code. According to that section, it is the policy of the state
to "[r]eiy on market forces, where they are present and capable of supporting a healthy and :
sustainable, competitive telecommunications market, to maintain just and reasonable rates.
..:' We conciude that proposals to use an entire ILEC territory in the state or to use MSAs
for conducting competitive market evaluation would not provide a reasonable level of,
granularity to ensure that the only areas which win more pricing flexibility are those in
which market forces are present to support a healthy, competitive environment.
Conducting the competitive market analysis on a telephone exchange area basis as :
proposed by staff, on the other hand, would allow, in our opinion, for the evaluation of
competition in the marketplace on a granular level that exhibits simiiar market conditions
within its boundary. To the extent that an ILEC believes that competition is more.
widespread than an exchange, the company may group muitipie exchanges together in its
application. Further, an ILEC is not precluded from proposing a market different than a
telephone exchange as part of an alternative competitive market test.

Contrary to. Verizon North's argument that the Commission has moved away from
collecting information on an exchange level, and that it may not even be available, we note
that all ILECs in Ohio are required to provide the number of residential access lines on a
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telephone exchange area basis in their annual reports that are submitted to the
Commission. Additionally, we note that the CLECs are certified by the Commission by
telephone exchange area. Accordingly, we adopt staff's proposal to use telephone
exchange area as the predefined market for purposes of evaluating competition for BLES ift;
the marketplace or the existence of reasonably available alternatives to BLES in the final
rules.

2. Pro sed Rule 4901:1-4-10(C)

a. Barriers to entry

The Consumer Groups argue that the staff's proposed tests do not meet the statutory
requirements to allow for alternative regulation of BLES as permitted by Section 4927.03,
Revised Code, because the proposed tests fail to show that there are no barriers to entry for
BLES as required by Section 4927.03(A)(3), Revised Code. In support of their position, the i
Consumer Groups attached the affidavit of witness Dr.. Roycroft to their comments.
Acoording to Dr. Roycroft, if the staff's proposed competitive market tests are met, it does
not demonstrate that there are no barriers to BLES entry. He contends that to the extent
that there may be competition for BLES in Ohio, it exists because some carriers have
overcome those barriers for now, yet barriers to BLF.S entry continue to exist (Consumer'
Groups Initial Comments at 9). Among barriers to entry identified by Dr. Roycroft are:

(1) The lack of ILECs entering into interconnection agreements with
competitors and the declining number of interconnection agree-
ments.

(2) The ILECs' economies of scale and scope and their lower cost of
capital.

(3) The ILECs' advantages in terms of access to rights-of-way.

(4) The ILECs' benefit of being first in the marketplace.

(5) The level of wholesale rates paid by CLECs, as well as the ILECs'
long-term contract requirements.

Finally, Dr. Roycroft argues that staff's proposal to allow ILECs to demonstrate that.
the statutory criteria are satisfied through an alternative competitive market test does not:
suggest a"barriers to entry" analysis as a component of the alternative test (Consumer
Groups' Initial Comments, Roycroft Affidavit at 15-40).

It is AARp's position that the rules lack the H.B. 218 requirement that the
Comnussion find that there are no barriers to entry, and further it is AARP's position that.
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barriers to entry should be separately defined and identified and evaluated in detail for the
residential market. AARP suggests that the Commission specificaliy consider the
following barriers to entry in making its statutorily required findings: ILECs' economy of
scale; joint level of exit and entry barriers; product differentiation; capital requirements;
and sunk costs (AARP Initial Comments at 10, 11). AARP concurs with the Consumer
Groups' recommendation that the Commission should adopt a rebuttable presumption that
barriers to entry for competing BLES exist throughout the state (AARP Reply Comments at
9).

Cincinnati Bell objects to the Consumer Groups' interpretation of the statutory `
requirement regarding no barriers to entry to mean that another provider offer exactly the
same stand-alone BLES service an ILEC is required to provide. Cincirutati Bell argues that
the Consumer Groups' interpretation would ensure that no ILEC could ever receive the
benefit of BLES alternative regulation no matter how competitive the market. Cincinnati
Bell opines that the Commission's finding of no barriers is one of the purposes of an
objective competitive test. It is Cincuueati Bell's position that when multiple, unaffiliated, ?
faciliities-based providers are providing services in the market that is the subject of an ILEC
application, that fact demonstrates that no barriers to entry exists (Cincinnati Bell Reply
Comments at 2,3).

Similariy, AT&T Ohio objects to the position of the Consumer Groups and AARP
that the rules lack H.B. 218's requirement that the Commission find that there are no
barriers to entry separately for the residential market and evaluated in detail using a
metrics test. AT&T Ohio maintains that Section 252(a) of the 1996 Act is carried over to the
Ohio law through H.B. 218 and is better analyzed on the basis of contestable markets. '
AT&T Ohio argues that no one can suggest that Ohio's telecommunications niarket is not
contestable. AT&T Ohio also argues that AARP ignores the fact that the very presence of
CLECs and cable companies in the marketplace, which AARP views as a signiHcant source
of facilities-based competition for ILECs, proves that there are no barriers to entry in the.
provision of BLFS (AT&T Ohio Reply Comments at 19, 20, 23).

AT&T Ohio counters the Consumer Groups' argument, advanced by Dr. Roycroft,
that interconnection agreements may act as a barrier to entry, by stating that the very
existence of these federally mandated interconnection agreements is proof of competition.
AT&T Ohio further points out that competitors also enter into vohxntarily negotiated
commerc:ial agreements. As to Dr. Roycroft's argument that the II.ECs' economies of scale
and scope and lower cost of capital constitute barriers to entry, AT&T Ohio contends that
Dr. Roycroft ignores the fact that several well-funded CLECs operating in Ohio are
growing and performing to the satisfaction of their investors. In response to Dr. Roycroft's

argument that ILECs' advantages in terms of access to rights-of-way represents a barrier to.
entry, AT&T Ohio points out that federal and state law requires ILECs to provide other
carriers with access to their facilities, and that intermodal providers (e.g., cable companies
and wireless carriers) are already in the rights-of=way. As to the claim that wbolesale rates
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charged by the ILECs serve as a barrier to entry, AT&T Ohio argues that these rates are set
by the state commission at just and reasonable levels, and that while these rates impact the
CLEC compeiitors, these rates have no visible impact on the overall competitiveness of the !
marketplace. As to the claim that ILECs' long-term contract offerings serve as a barrier to
entry, AT&T Ohio contends that BLE5 is rarely the subject of any specfal contracts, and in
almost all cases is provided pursuant to tariffed rates, terms and conditions (AT&T Ohio
Reply Comments at 29-32).

Additionally, Verizon North objects to the Consumer Groups' analysis of the
barriers to entry test. Contrary to the Consumer Groups' analysis, Verizon North argaes
that a "no barriers to entry" finding does not equate to the conclusion that there are no !
challenges to entry in the competitive telecommunications market. While there are very
difficult challenges to operate in a competitive market, Verizon North posits that
challenges are not the same as barriers that prevent a carrier from even trying to compete.
Verizon North maintains that the fact that even one competitor operates in a service
territory of an ILEC proves that no barriers to entry exists (Verizon North Reply Comments

at 3).

AT&T Ohio recommends that the Commiaaion explicitly find that if a competitive
test is met, there are no barriers to entry as contemplated by H.$. 218 (AT&T Ohio Initial
Comments at 23). Cincinnati Bell suggests that the staff proposal should find that there are
no barriers to entry in the applicable market in accordance with Section 4927.03, Revised
Code, as guided by the policy statements set forth in Section 4927.02, Revised Code;
(Cincinnati Bell Initial Comments at 3). It is Verizon North's position that today it is self-
evident that there are no barriers to entry in Verizon North's service territory as those;
barriers were removed years ago (Verizon North Initial Comments at 3). OTA maintains
that the staff's proposal far exceeds any reasonable test for no barriers to entry. OTA
asserts that the statute tests the possibility of competition at a competitor's choosing but
does not require an assessment of the number of competitive efforts made. Additionally,
OTA argues that H.B. 218 makes no distinction between residential and business barriers to
entry (OTA Initial Comments at 9).

AARP disagrees with AT&T Ohio's recommendation that the Commission find, as a
result of its competitive test, that there are no barriers to entry, arguing that the statutory
requirement for the Commission finding no barriers to entry is entirely separate from the
provisions of the competitive market test. AARP recommends that the Commission make
a separate and specific fact-based finding as to whether or not barriers to entry exist.:
AARP questions Verizon North's statement that it is self-evident that there are no barriers
to entry in Verizon North's service territory as those have been removed years ago. AARP
argues that if Verizon North is referring to the 1996 Act requirements for market opening,
the latest court and FCC actions limiting the list of unbundled network elements (IINEs)
required to be offered by ILECs discounts any conclusion that markets are fully and
irreversibly open to competition (AARP Reply Comments at 9-11).
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Similarly, the Consumer Groups object to OTA's assertion that the statute makes no
distinction between residential and business barriers to entry. The Consumer Groups
contend that even if it were true that there are no barriers to entry in providing BLES to
business customers, Dr. Roycroft's affidavits demonstrate that there remain barriers to
entry for residential customers. Further, they maintain that the ILECs, in their initial
comments, avoided any consideration of actual barriers to entry (Consumer Groups Reply
Comments at 11-13).

The Commission recognizes that H.B. 218, codified in Section 4927.03(A)(3), Revised
Code, requires the Commission to find that there are no barriers to entry in order to :
authorize alternative regulation for BLES. However, we do not accept AARP's and the .
Consumer Group's interpretation that any condition which makes entry more difficult
constitutes a barrier to entry. The Commission acknowiedges that the issues identified by :
AARP and the Consumer Groups as barriers to entry are indeed challenges that face any
new entrant in a given market. Federal and state laws and rules exist to mi+,i,,,;3P the effect
of such chaltenges and to prohibit ILECs from using such issues as barriers to entry. We
agree with Verizon North that the statute does not require that there be no challenges to
entry in the competitive telecommunications market. Challenges that face a new
competitive entrant in a given market are not the same as barriers that prevent a carrier
from even being able to compete in that market.

In regard to AARP's and Consumer Groups' recommendation that the Commission
evaluate barriers to entry separately for the residential market, the Commission notes that
the rules attached to this Order acknowledge, to some extent, the concems expressed by
these entities and, therefore, focus the tests on the residential market.

On balance, we find that if the ILEC satisfies one of the competitive market tests
adopted by the Commission in Rule 4901:1-1-10(C), in a given telephone exchange area,
this presents sufficient evidence that competitors for BLES are able to enter the market and'
compete with the ILEC in that market. As a related matter, by virtue of the fact that the
adopted rules require a demonstration that competitors have captured a sufficient
percentage of residential access lines, we conclude that such a demonstration signifies that
there are no barriers to entry in.that telephone exchange area. To this point, we clarify that
the final adopted rules authorizing the ILECs to propose an alternative competitive market
test require the ILECs to satisfy division (A) of Section 4927.03, Revised Code, in its
entirety, including the demonstration that that there are no barriers to entry.

b. Reasonably available alternatives and competition for BLES

The Consuxner Groups argue that the staff's proposed tests do not comply with
Section 4927.03, Revised Code, because the proposed tests do not show that BLES is subject
to competition or has reasonably available alternatives, as required by Section
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4927.03(A)(2), Revised Code. In support of their position, the Consumer Groups attached
the affidavit of Douglas S. Williams. Mr. Williams argues that intermodal services do not
represent competition for, reasonably available alternatives to or functionaUy equivalent
services for ILEC-provided BLES (Consumer Groups Initial Conmments at 6-9).

According to AARP, BLES addresses the needs of that segment of the population
that is not interested in the more sophisticated features of the telecommunications network.
AARP posits that bundles exist for those users who appredate features and are intensive
users of the telecommunications network. AARP argues that any competition focused on
service bundles will not serve to constrain prices for BLES. Therefore, AARP urges the '.
Commission to provide for analysis and data that only pertain to BLES and to exclude any
data regarding access lines included in service bundles (AARP Initial Comments at 4-8).
AARP and the Department of Defense argue that cable telephony should not count as :
being a functionally equivalent substitute for BLES, unless it is demonstrated that it is ,
equivalent to BLES on the key parameters of price, quality of service, terms and conditions
and service definition. The Department of Defense argues that cable telephony may not be
as attractive to business customers as it is to residential customers (AARP Initial Comments
at 29; Department of Defense Reply Comme.nts at 8). AARP acknowledges that wireless
subscription recently increased due to mobility benefits and different calling plans to a
point nearly equivalent to wireline end user service levels. AARP argues that wireless i
service is more of a complement to wireline service rather than a replacement for it
because: (a) customers use wireless service for long distance calling; (b) customers typically, '
cannot get bandwidth at the DSL/cable modem level for Internet access; (c) wireless
service quality is variable; and (d) wireless service is often included as an element of a;
bundle which includes wireline service. Accordingly, AARP maintains that wireless
service is not a substitute for basic local exchange residential service due to price, function
and quality of service reasons (AARP Initial Comments at 29-32).

OTA disagrees with the Consumer Groups' argnment that 1LECs' BLES is subject to.
neither competition nor reasonably available alternatives. OTA maintains that cable
providers market their VoII' service as a substitute for switch-based BLES and that wireless
service provides the same functionality as BLES, including 9-1-1 service in most markets,'
and is available from multiple providers in virtually every market. OTA argues that H.B.
218 only requires the evaluation of "reasonably available alternatives" to BLES (OTA Reply
Comments at 4).

Cincinnati Bell objects to Consumer Groups' and AARI"s position regarding the
lack of "competition" and "reasonably available alternatives" from competitive products
that are exactly like BLES. Cincinnati Bell maintains that the true test is whether there is :
product substitution; products that, while not exactly the same, are viewed by consumers
as substitutes. The company argues that the fact that there is clearly some wireless
substitution for BLES is a sufficient indication that it is a reasonable alternative. Cincinnati
Bell also argues that consumers' perception of BLES is changing, demonstrated by the fact
. . .. ... . . . . `-1®©^Y^^
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that only a small percentage of consumers subscribe to stand-alone BLES. The company
maintains that every customer subscribing to a bundled service which includes BLES is, by
definition, also a BLES customer. Further, Cincinnati Bell believes that just because an
alternative service (i.e., wireless, VoIP and cable telephony) might include other featurea
and functionalities, it does not change the fact that the alternative service provides the
same basic functionality, including the ability to place and receive voice calls to other
public switched telephone network end users. Therefore, Cincinnati Bell contends that
these alternative sernrices are functionally equivalent to BLES (Ci+*dnnati Bell Reply
Comments at 5-7).

Similarly, AT&T Ohio objects to the argument that in order for the ILEC to meet the
competitive tests, competitors must offer a"perfect substitute" to BLES. AT&T Ohio
maintains that, according to economic theory, competition causes firms to develop new
products, services and technologies as substitutes for the original product. Such substitutes
do not have to be perfect substitutes in order for competition to flourish (AT&T Ohio Reply
Comments at 7). As to AARP's argument that wireless, VoIP, service bundles and cable
telephony are not functionally equivalent to BLES, AT&T Ohio posits that each of these .
alternatives allow the customer to make. and receive telephone calls, which is the essence of
the functional equivalence (Id. at 21).

It is AT&T Ohio's opinion that the signifscant loss it experienced in retail and
wholesale operations lately is attributed to the growing intermodal competition. In
support of its argument, AT&T Ohio cites data included in the FCC's reports that: the
quantity of wireless lines now exceeds the quantity of landlines in Ohio; that wireless
phones are now a mass-market consumer device; in the second half of 2004,5.5 percent of :
adults lived in households with only wireless phones; and one-third of alI households
receive more than half of their calls over wireless phones. Also, AT&T Ohio cites data
included in the FCC's reports demonstrating the growth in the cable telephony market
(AT&T Ohio Initial Comments at 15-17).

AARP characterizes AT&T Ohio's use of the FCC's reported data on the wireless
and cable telephony markets as being an "apples to oranges" comparison on both a price
and functional basis (AARP Reply Comments at M). AARP argues that there are dear
market segments in the residential market; customers that consider and purchase a
bundled service and others that need little or nothing more than BLES (Id. at 7, 8).
Likewise, the Department of Defense posits that intermodal competition is usually a
complement rather than a replacement for conventional wireline telecommunications
(Department of Defense Reply Comments at 8).

Similarly, the Consumer Groups object to the position expressed by AT&T Ohio and
Cincinnati Bell that there are many competitors offering identical services or. reasonably
close substitute services to BLES. Specifically, the Consumer Groups assert that stand-
alone BLES, and not bundles of services, is required to be exanvned pursuant to H.B. 218
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with respect to whether there are identical services or fanctionally equivalent services. The
Consumer Groups allege that since CLEC competition is declining, the ILECs must now
rely on intermodal alternatives to justify alternative regulation for BLES. The Consumer
Groups maintain that the companies cannot show that intermodal services meet the
requisite statutory tests (Consumer Groups Reply Comments at 14,15).

In reviewing the record, the Commission finds that some of the comments filed, as
well as testimony from several customers at the local public hearings, indicate that
consumers' perception of BLES is changing. More customers are substituting their
traditional BLES with competitive service offered by alternative providers such as wireline
CLECs, wireless, VoII' and cable telephony providers (Columbus Tr. at 27, 39; Cincinnati
Tr. at 20, 33, 37, 39, 48; AT&T Initial Comments at 15-17). Although the products offered by
those alternative providers may not be exactly the same as the ILECs' BLES offerings, those
customers view them as substitutes for the ILECs' BLES. Thus, the altemative providers
compete against the ILECs' provision of BLES. We also note that Section 4927.03(A),
Revised Code, compels the examination of whether customers have reasonably available
alternatives to BLES. The law does not restrict the "analysis of competition" and
"reasonably available alternatives" to competitive products that are exactly like BLES.
Indeed, the law provides that the Commission consider the ability of providers to make
functionally equivalent or substitute services readily available to consuniers (emphasis
added). Whether a product substitutes for another product does not tum on whether the
product is exactly the same. Clearly, customers that leave an ILEC's BLES offering to
subscribe to another atternative provider's bundled services offering view such bundled
services offering as a reasonable alternative service, and a substitute to the ILECs' BLES.
Additionally, customers which subscribe to these bundled offerings are by definition BLES
customers. Accordingly, we find that, with technology advancements, alternative
providers such as wireline CLECs, wireless, VoIP and cable telephony providers are
relevant to our consideration in determining whether an ILEC is subject to competition or
customers have reasonably available alternatives to the ILECs' BLES offering at competitive
rates, terms and conditions.

We acknowledge, as the Consumer Groups and AARP argue, that there is a
customer segment that does not want or need to purchase anything more than BLES or
BLES plus limited vertical features such as call waiting or Caller Ib. However, the
existence of this customer segment does not mean that the ILECs are facing less
competition for BLES in those markets. Furthermore, we point out that the stand-alone
BLES offering will continue to be available to this customer segment as an option under the
rule we adopt today.

c. Competitive market tests

The Consumer Groups propose a two-part test as an alternative to the staff
proposed market tests. This test is as follows:
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The applicant must demonstrate that there are no barriers to
entry associated with the provision of BLFS. The applicant
must provide evidence of the absence of factors which would
inhibit timely, significant, and sustainable rnarket entry. The
applicant must present evidence, including market share
evidence that market entry in each exchange is resulting in the
provision of BLES throughout the exchange, outside of.
packages or bundles, by unaffiliated CLECs and facilities-based
CLECs.

The applicant must demonstrate in each requested exchange
that at least 20 percent of total residential access ]ines are
provided by unaffiliated facilities-based CLECs; that at least 35
percent of total residential access lines are provided by
unaffiliated CLECs (both facilities-based and nonfacilities-
based); and that BLES is available and is being provided by
unafffliated facilities-based CLECs throughout the exchange, at
prices reasonably comparable to prices for the ILEC's BLES.

The Consumer Groups. raise a concern about the possibility for the use of multiple
tests by a single ILEC under the staff proposal and suggest that if ILECs are given the
option to use their own competitive market test, they should be permitted only a single
alternative test per ILEC (Consumer Groups Initial Comments at 26, 27). Specifically, lvlr.
Williams, in his affidavit, argues that in the self-defined alternative test, the ILEC could
select different criteria than those proposed by staff and that an ILEC would have the
opportunity to define different geographic and/or product markets (Williams Affidavit at
6). AARP supports the two-part test proposed by the Consumer Groups and recommends
the two-part test as an alternative to the staff's proposed three tests (AARP Reply
Comments at 12).

Cincinnati Bell objects to two aspects of the Consumer Groups' proposed
competitive market test. First, Cincinnati Bell maintains that the test is based on the flawed
premise that BLES is not subject to competition or does not constitute a reasonably
available alternative to BLES exists urdess substantial stand-alone BLES is provided by
facilities-based CLECs in the same market. Second, Cincinnati Bell points out that although
the Consumer Groups claim that their proposed test takes into account intermodal
competition, the test itself clearly requires that the competitive showing be made solely
with respect to CLECs. Further, Cincinnati Bell objects to the Consumer Groups' proposal
to prohibit ILECs from proposing alternative competitive market tests in addition to the
staff's proposed tests. Cincinnati Bell argues that the ILEC's ability to propose an
altemative competitive market test is not a loophole because any such test would stlll
have to satisfy the statutory requirements (Cincinnati Bell Reply Comments at 8, 9), AT&T
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Ohio also objects to the Consumer Groups' supposition regarding the iLECs' option to use
their own competitive market test, and further argues that the stafYs proposal that an ILEC
could use any of the proposed four tests (the three standard tests and the company-specific
optional test) in an application for a given exchange is consistent with the requirement
outlined in Section 4927.03(A)(1)(a)(b), Revised Code, that competition or reasonably !
available alternatives be present (AT&T Ohio Reply Comments at 28).

AARP also finds fault with the staff's proposed competitive market tests.l
Specifically, AARP does not support the basic premise of the staff tests that assumes a
trend of declining residential access lines in aggregate is indicative of competitive market
conditions for a specific service such as BLES. AARP argues that a change in aggregate
residential access line volumes is significantly influenced by demand factors other than a
demand for BLES. For example, AARP points out that as broadband connections have t
grown, second line demand levels have fallen and that this does not necessarily indicate !
that competition for BLES lines is increasing. AARP, therefore, recommends that whenever
access line data is used, the Commission must ensure that AARP and any other interested
parties have adequate data to validate and verify the information. In addition, AARP
points out that H.B. 218 uses the term providers and thus the emphasis in the rules should
be on the actual provision, rather than simply an offering of BLES to consumers (R.ARP .
htitial Comments at 34-42).

AARP also posits that, due to court decisions and FCC rules that eliminated [JNE-P,
CLECs may begin to transition to be "niche" players and limit their offerings to focus on'
market segments that have the potential to maximize their profit. Accordingly, AARP
recommends that the Commission make clear in the rules that UNE-based service provided ^
by CLECs does not count as being functionally equivalent to BLES. According to AARP,
only CLEC services provided on a facilities basis are functionally equivalent to BLES on the
key parameters of price, quality of service, terms and conditions. AARP argues that its!
recommendation is supported by AT&T Ohio's recognition that traditional CLEC'
competition is a rapidly eroding competitive factor (AARP Initial Coinments at 25; AARP .
Reply Comments at 18).

The Department of Defense believes that the staff proposal does not provide;
protections for business users. In particular, the Department of Defense takes issue with
the requirement of gauging the percentage of residential customers served by competitors.:
The Department of Defense points out that there is a general misconception that business
users have more alternatives for telecommunications services than residential customers.
While the Department of Defense acknowtedges that ILECs face intermodal competition:
from providers such as wireless, cable telephony and VoIP providers, the Department of
Defense argues that these services are often a complement and not a substitute for
traditional wireline services for business users due to reliability and services offered by
these providers. Furthermore, the Department of Defense points out that large business,
users often have remote locations in rural areas where competition may have not yet
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developed (Deparhnent of Defense Initial Comments at 7, 8). The Department of Defense
recommends that the staff tests be applied separately for business and residential lines on
an exchange basis. According to the Department of Defense, basic business services should
only receive pricing flexibility if the services meet the business test for that exchange
(Department of Defense Initial Comments at 11, 12).

OTA disagrees with the Department of Defense's argument that business service is
not competitive because it is not competitive statewide. OTA acknowledges that while no
service is competitive in every locale statewide, business service is competitive in rnany
markets. OTA continues that any ILEC applying for BLES alternative regulation in a. given
market would have to demonstrate that there are no barriers to entry in that market (OTA
Reply Comments at 6). Similarly, Cincinnati Bell points out that there has been substantial
competition for business customers by facilities-based CLECs like MCI, Time Warner,
NuVox and Level 3 for a number of years as evidenced by competitive bidding for large
business customers' contracts by telecommunication carriers. Cincinnati Bell also points
out that the alternative competitive market test would apply on a market-specific basis, not
statewide (Cincinnati Bell Reply Comments at 12). Contrary to Department of Defense's
allegations that large business users often have remote locations in rural areas where no
competitive alternatives are available, AT&T Ohio argues that competition for providing
services to the federal governrnent is significant, as demonstrated by information from the
General Service Administration's website (AT&T Reply Comments at 36,37).

It is OTA's position that none of staff's proposed tests could be met by any carrier in
Ohio. The tests fail, according to OTA, for several reasons, including the reliance on
diminishing CLEC competition; the arbitrary measure of line loss from the year 1996 rather
than each company's apex of access lines; and absolute measures that do not account for
the possibility of competition. OTA recommends that the Conum.ission adopt a "bright
line" test that relies on practical observation and the capability for competition. OTA -
maintains that such a test would be a more appropriate measure of no barriers to entry
than the consideration of arbitrarily measured line loss or a headcount of unaffiliated
CLECs offering competitive service to residential customers. OTA points to Missouri,
Michigan and Arkansas as states that have adopted significantly more straightforward
measures than those proposed by the staff (OTA Initial Comments at 8, 9).

Furthermore, OTA proposes revisions to the proposed tests including: (1) the use of
the term "market area" in lieu of "exchanges"; (2) the use of the term to "alternative
providers" in lieu of "CLECs"; (3) the lowering of most access line percentages; (4) the
removal of all references to residential service; and (5) in the first test, the use of "the year
in which the applicant served the greatest number of access lines" in lieu of "1996."
Finally, OTA proposes an additional test as follows:

An applicant must demonstrate in each requested market area
the presence of at least five unaffiliated alternative providers,
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and at least five percent of total company access lines have been
lost since the year in which the applicant served the greatest
number of access lines

(OTA Initial Comments at 10; Exhibit OTA-1 at 16,17).

As to the arguments of OTA, Cincirtnati Bell and AT&T Ohio that the Commission
should lower the staff's proposed access lines percentages, the Department of Defense..
argues that ILECs still enjoy substantial market power at the statewide level as
demonstrated by the FCC's most recent "Local Telephone Competition Report," which 'i
purportedly reflects that CLECs had only 15 percent of the Ohio market as of December 31, i
2004.6 The Department of Defense also points to AT&T Ohio's acknowledgement in its
initial comments that the company has only 11 exchanges in Ohio where more than 20
percent of residential access lines are provided by unaffiliated CLECs (Department of
Defense Reply Comments at 7).

Cincinnati Bell urges the Cornmission to reject the staff's proposed competitive
market tests because the tests focus almost exclusively on CLECs and do not take into
account the competitive market as a whole, including intermodal providera Cincinnati
Bell points out that only one test allows for the demonstration of intemtodal competition, ;
but only after the carrier has first shown a fifteen percent provision of CLEC access lines.
According to the company, the Commission must not ignore the evidence that more and
more customers are substituting services like VoIP or wireless for their traditional local
service. In sum, Cincuuiati Bell contends that by not giving equal weight to intermodal
competitors in evaluating the level of competition, ILECs are unduly disadvantaged by
effectively keeping the companies under strict regulatory pricing constraints unless a
particular type of competitor enters the market (Cincinnati Bell Initial Comments at 3-8).

Cincinnati Bell agrees with OTA that the competition from CLECs is continuing to
diminish and, therefore, submits that any carrier that does not currently meet the staff
proposed tests today would be unlikely to ever meet such a test. In addition, Cincinnati,
Bell claims that it is almost impossible for an ILEC to present definitive evidence on how
many customers CLECs or other competitors serve that were never served by the ILEC.
Cincinnati Bell also disagrees with a starting point of 1996 to gauge access lines lost to
competitors as such a starting point disregards any growth that occurred in the first few
years after the passage of the 1996 Act. To this end, Cincinnati Bell, like OTA, proposes
that the starting point for comparison be the year in which the ILEC reached its peak
number of access lines (Id. at 9-11).

6 Federal Communications Commission, Industry Arwlysis and Technology Division, Local Telephone Competition as of
DecennUer 32, 2004, published July 2005, Table 6.
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In addition, Cincinnati Bell proposes its own competitive market test that Cincinnati
Bell believes more closely meets the statutory factors than the staff's proposed test. The test
consists of the foIlowing five factors which all need to be satisfied:

(1) At least five competitive providers must offer a service plan that
assigns numbers from the North American Numbering Plan (NANP)
and allows for voice calling to any other person or business on the
PSTN.

(2) At least three of the competitive providers must be unaf8liated,
facilities-based providers regardless of the type of facElities or
technology used to provide the service (e.g., circuit-switches, packet
switches, copper wire, fiber optic cable, coaxial cable, wireless, power
lines, lnternet protocol, etc.).

(3) Each of the facailities-based competitive providers need not currently
be serving all areas within the market, but all of the ILEC's service
territory within the market must be within the service area of at least
one facilities based provider as demonstrated by evidence that the
ILEC has ported numbers to competitive providers from every rate
center in its territory within the market.

(4) The ILEC has fully complied with the market-opening provisions of 47
U.S.C. 251.

(5)

(Id. at 14).

The ILEC has fully complied with the Commission's Minimum
Telephone Service Standards (MTSS) over the five calendar years prior
to the ILEC's filing of its application as evidenced by a lack of
penalties, fines or forfeitures against the company for violation of the
quality standards established in the M'158 rules.

OTA points out that the requirement of Cincinnati Bell's competitive market test ;
mandating that the ILEC fully comply with the Commission's MTSS, is inappropriate as
the statute does not have any condition other than those related to barriers to entry. OTA
argues that a new regulatory framework neither affects an ILEC's requirement to adhere to ;
the MTSS, nor does it diminish the Commission's authority to enforce the IvrPSS (OTA

Reply Comments at 6).

AT&T Ohio believes that the staff's proposed competitive tests are outdated and
significantly underestimate the impact of intermodal competition. AT&T Ohio divides its
access line growth and competition into four phases. AT&T Ohio explains that it continued
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to see residential access line growth until the third phase which lasted from 2002 unti12003,
when it started experiencing significant retail line loss. During this period, however, AT&T
Ohio notes that, while it experienced residential access line loss, there was wholesale line
gain. According to AT&T Ohio, the market has changed dramatically in the last two years
(beginning in 2004), which AT&T Ohio claims is the fourth phase of its market cycle.
AT&T Ohio argues that during this phase it has noted the decrease of both retail and
wholesale access $nes which can only be explained by the increase in intermodal ^
competition. Like Cincinnati Bell, AT&T Ohio finds fault in the staff's proposed test due to ^
its reliance on a CLEC line-loss metrics test that will be increasingly difficult for an ILEC to !
meet (AT&T Ohio Initial Comments at 8-19).

In order to improve the staff's proposal, AT&T Ohio suggests that the thresholds for I
each competitive test should be changed by drastically reducing reliance on CLEC
competition and by completely elfminating the requirement to demonstrate oampetitive
losses on an exchange basis. While AT&T Ohio does not agree that the Commission should
rely on any metrics test for determuii.ng the existence of competition, AT&T Ohio believes
that, if necessary, only one test should be adopted. AT&T Ohio's recommended test is:

An applicant must demonstrate that it has at least five percent
fewer retail residential access lines compared to a previous time
period since 1996 (excluding the impact of line losses to
affiliated CLECs), and the presence of at least five intermodal
carriers serving the residential market.

(AT&T Ohio Initial Comments at 21-23).

AARP argues that under AT&T Ohio's proposed test, price deregulation of BLES:
would be permitted in a market in which AT&T Ohio has a ninety-five percent market'
share, which is considered a highly concentrated monopolistic marketplace (AARP Reply;
Comments at 14,16).

Verizon North also takes issue with the staff proposed tests. Verizon North believes
that it is unreasonable to subject an ILEC to a competitive market test before it can change
its basic local exchange rates. Verizon North maintains that a level of competition test is:
not required by H.B. 218. If the Commission deems that a market test is necessary, Verizon
North recommends that the test is satisfied if there is at least one intermodal carrier
providing functionaIIy equivalent services in the market to customers in Verizon North's
service territory. In addition, Verizon North also does not agree with staff's proposal to
use 1996 as the basis year for calculating access line loss and believes that a more
reasonable threshold should be the year since 1996 that a carrier had the greatest number of
lines. Verizon North also recommends that all access lines, both residential and business,
should be included in any calculation of lost access lines. Verizon North reiterates that a
level of competition test, like that proposed by staff, is unnecessary. According to Verizon
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North, the statute only requires that there be no barriers to entry. Nevertheless, the
company recommends that, if the Commission deems that the altemative market tests are
necessary, then the Commission should modify the staff proposal as follows: a) five percent
total statewide line loss from the highest access line count of an ILEC since 1996; b) a
.ti.inin,um of three unaffiliated CLECs and/or intermodal carriers providing BLES within
the ILEC's F.,AS local calling area; or c) a minimum of five intermodal carriers within the
ILEC's statewide serving territory (Verizon North Initial Comments at 3-6).

The Department of Defense and AARP object to Verizon North's proposal to use a
year since 19% in which a carrier had the greatest number of lines. Department of Defense
and AARP argue that the increase and subsequent decline in total lines is due to a change
in Intemet access technology, causing a declined need for a second line for dial-up, and has
very little to do with progress in wireline competition (Department of Defense Reply
Comments at 14). AARP argues that Verizon North's proposal would lead to premature
and inappropriate price deregulation of BLES (AARP Reply Comments at 17).

OCTA opines that the II.ECs' criticism that the staff's proposed competitive market
tests ignore intermodal competition, is misplaced. OCTA points out that an ILEC that can
satisfy the third test, which considers intermodal providers, may qualify for alternative
regulation of BLES and other tier one services. OCTA additionally states that not every
market has CLECs or intermodal carriers, that the staff's proposal provides various
alternative scenarios to fit different market situations, and that a single test, as proposed by
the ILECs, may not fit all situations. Accordingly, OCTA urges the Commission to adopt
the staff's proposed three alternative tests (OCTA Reply Comments at 3).

The Consumer Groups maintain that the competitive market- tests proposed by
AT&T Ohio, Cincinnati Bell, Verizon North and OTA do not demonstrate the e)dstence of
competition or reasonably available alternatives for BLES (Consumer Groups Reply
Commenfis at 15). Mr. Williams opines that the AT&T Ohio and Verizon North tests.
requiring that the ILEC lose a mere five percent of residential lines since 1996 (in AT&T
Ohio's test) or the apex of the ILEC's line count since 1996 (in Verizon North's test) across
the entire ILEC service area, inappropriately includes lines that are not stand-alone BLES
lines. The Consumer Groups opine that those tests present an unreasonably low standard
to demonstrate competition for BLES and to gain alternative regulation. Consumer
Groups' witness Williams also argues that the second criteria, offered by AT&T Ohio and
Verizon North, suffers from the same problem as staff's third test, as it relies on intermodal
pxoviders which, in his opinion, do not provide functionally equivalent or substitutable
services to BLFS. As to Cincinnati Bell's proposed competitive market test, Mr. Williams
argues that the test attempts to equate with BLES any voice service plan that utilizes
telephone numbers assigned from the NANP and that the test relies on facilities-based
alternative providers that, in his opinion, do not provide functionally equiva[ent or
substitutable services to BLES. Cincinnati Bell's test is further flawed, according to Mr.
Williams, as it requires only a single competitor (affiliated or not affiliated with the ILEC)
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to the ILEC for any given customer and requires the ILEC to comply with existing federal
(i.e., 47 U.S.C. 251) and state (i.e., MTSS) requirements. Mr. Williams opines that OTA's
first three proposed competitive market tests represent a modification to the staff's
proposed tests that further weaken the staff's proposal. Therefore, Mr. Williams opines
that OTA's proposed market tests should be rejected by the Commission. As to the fourth
proposed test offered by OTA, Mr. Williams opines that it suffers the same problem as
AT&T Ohio's proposed test and, in addition, it does not restrict access line loss to only
residential customers (Williams Reply Affidavit at 18-30).

OCTA objects to the staff proposal to allow ILECs to propose alternative competitive
market tests. OCTA urges the Commission to set the standards by which an alternative
regulation application for BLES wil1 be judged in advance of the filing of such a test.
Therefore, OCTA believes that only the three predefined tests provided in staff's proposal
should be the standard on which all applications are judged. Further, OCTA recommends
that the staff's third test should be amended such that the word "unaff9liated" is added
before "intermodal" so that ILECs cannot count affiliated providers of intermodal service
(OCTA Ini.tial Comments at 2,3). AT&T Ohio also does not embrace the staff proposal to
allow ILECs to propose alternative competitive market tests stating that there is no dear
indication as to the kind of test that would be appropriate. AT&T Ohio also posits that
since such alternative tests, will not be subject to automatic approval, they will cause delays
in the regulatory process. Additionally, AT&T Ohio objects to OCTA's suggestion to add
an "unaffiliated" qualification to the "intermodal carriers" in the third test proposed by
staff. AT&T Ohio argues that the customers' perspective of the availability of competitive
options is what matters in the analysis regardless of the affiliation between competitors .
(AT&T Ohio Reply Comments at 18).

Cincinnati Bell objects to OCTA's proposal to prohibit ILECs from proposing
alternative competitive market tests. Cincinnati Bell maintains that staff's proposal only
provides limited opportunities to show competition in a n'tarket. Cincinnati Bell argues
that there are other ways to demonstrate that a market is competitive, and all of them can:
not be predetermined (Cincunnati Bell Reply Comments at 13,14).

Upon consideration of all the arguments regarding the competitive market tests, the.
Commission concludes that the staff proposed tests should be adopted, with some:
modifications, and that an additional test should be adopted as well. First, we will address
objections raised by the Consumer Groups and OCTA regarding staff s proposal to allow a.
single ILEC to apply alternative tests to different telephone exchange areas and to allow
that ILEC the option to use a company-specific alternative competitive market test to
satisfy the statutory criteria. We note that, as outtined in the proposed rules, the company-
specific altemative test would have to satisfy the statutory requirements of Section
4927.03(A), Revised Code; will not be subject to the automatic time frame applicable to the
predefined tests; and will be subject to scrutiny by the Commission and all interested
parties. There are different ways to satisfy the statutory requirements and, due to
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technology advancement and the potential entry by new players into the
telecommunications market, it is difficult to anticipate and address all of these methods in a
written rule. The Cominission agrees with OCTA that a single test does not fit all
situations and that the staff proposal provides various alternative scenarios to fit different,
market situations. Consequently, we determine that ILECs should have the opportunity to
demonstrate to the Commission's satisfaction that the statutory requirements are met via a
company-specific alternative market test through presenting different criteria and/or
different market proposals. Accordingly, we find that .the staff's proposal to have some
predefined objective tests available to the ILECs, in addition to allowing the II.BCs the
option to design their own company-specific teat, is reasonable, consistent with the statute,
and shall be adopted in the final Rule 4901:1-410(C).

Another objection to the staff proposed competitive market tests is raised by the
Consumer Groups and AARP. They argue that the criteria included in these tests could
indude CLECs' lines as part of a bundled service or high-speed Internet service, which are
not BLES-only 19nes, and accordingly fails to measure effective competition for BLES. As
previously stated, H.B. 218 does not restrict the "analysis of competition" and "reasonably
available alternatives" to competitive products that are exactly like BLES. We found in the
prior section of this order that alternative providers such as wireline CLECs, wireless, VoIp
and cable telephony companies are relevant to our consideration in determining whether
an ILEC is subject to competition or customers have reasonably available altetnatives.
Accordingly, we find the staff's proposed criteria of using CLEC-provided residential
access lines to be reasonable regardless of whether the customer is subscribing to BLES
only or bundled services.

Next, we address AT&T Ohio's, Cincinnati Bell's, Verizon North's and OTA's
objections to the staff's competitive market tests. They contend that the market tests
improperly rely on CLEC competition and CLEC residential Iine counts, while
underestimating the impact of intermodal competition. These commentors opine that
CLEC competition is no longer the predominant form of competition the IC.ECs face for
BLES (AT&T Ohio Initial Comments at 8-19; Cincinnati Bell Initial Comment at 9). As
discussed earlier, the comments reflect that intermodal competitors are gaining more
ground in the telecommunications marketplace as more customers use the services of
altemative providers to replace the ILECs' BLES service. Although we understand the
[LECs' concerns, we do not fully agree with the ILECs' view of the staff's proposed three
predefined tests for several reasons. First, we find that the staff's third proposed test
considers the existence of both the CLECs and alternative providers, including intermodal
competitors, in a given telephone exchange area, and accepts a lower percentage to pass the
test in recognition of altemative providers. Second, we find that although some ILECs may
not encounter CLEC competition in their service territory, other ILECs may have several
CLECs serving residential customers in their service territory and, therefore, can utilize any
of the staff's proposed tests on an individual, telephone exchange area basis. Accordingly,
we find the reliance on the existence of CLEC competition in some competitive market tests
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and on both the CLEC and alternative providers in others, as proposed by the staff, to be
reasonable. Moreover, the staff's proposal provides the ILECs with flexibility in
demonstrating compliance with the statutory requirements and addresses the factors ,
identified in division (A) of Section 4927.03, Revised Code. Therefore, the staff's three tests
shall be adopted in the final adopted Rule 4901:1-4-10(C).

In addition, based on the comments in this docket, we are adopting a fourth
predefined competitive market test to be incorporated within the final adopted Rule 4901:1-
4-10(C). In adopting this additional predefined competitive market test, we are addressing
the arguments concerning technology advancement, the changing competitive market
characteristics since the enactment of the 1996 Act and various concems raised by the
1[,ECs about their market experience. We would also note, as pointed out earlier, that ,
ILECs are not precluded from proposing their own company-specif•ic competitive market
test, consistent with the statute.

In evaluating alternative competitive market tests proposed by various commenting
parties to replace the staff's proposed three predefined competitive market tests, we note
that there are two themes introduced: one advanced by the Consumer Groups; the other
advanced by AT&T Ohio, Cincinnati Bell, Verizon North and OTA. We find the single
competitive market test proposed by the Consumer Groups to be unreasonable, and shaU
be rejected for the following reasons: (1) the first part of the test lacks specific objective
measures to be used in the evaluation of the barriers to entry requirement in a given
application; (2) the second part of the test fails to consider the impact of competition from
alternative providers; (3) the second part of the test sets an unreasonably high standard in
measuring market competition; and (4) a single competitive market test denies the ILECs
the opportunity to satisfy the statutory requirement in different telephone exchange areas
exhibiting different market characteristics that would not fit a single criterion.

We also find the alternative competitive market tests proposed by AT&T Ohio,:
Cincinnati Bell, Verizon North and OTA to be unreasonable, and those tests shall be,
rejected for the following reasons: (1) these tests would be applied to the entire ILEC
territory within the state (in the case of AT&T Ohio, Verizon North and OTA) or within an
MSA (in the case of Cincinnati Bell) which we found to be unreasonable in a previous
section of this order; (2) all of the proposed tests apply an unreasonably low standard in.
measuring market competition that effectively would deem most of the ILECs' service
territory statewide to be competitive, irrespective of the availability of competing:
alternative providers; and (3) AT&T Ohio, Cincinnati Bell, and Verizon North propose a
single competitive market test to replace the three proposed tests by the staff, which
contradicts their own arguments- on the record that a single test would deny the ILECs the
opportunity to satisfy the statutory requirement in different markets exhibiting different
market characteristics that would not fit a single criterion.
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As a final matter, the Commission addresses the criticisms of the Department of
Defense relative to staff's failure to consider the business market as part of the competitive
ntarket tests. In our order adopting elective alternative regulation, the Commission already
determined that all ILEC services other than BLES and basic caller ID service are subject to ,
competition or have reasonably available alternatives. Based on that finding, we adopted,
under our authority granted by Section 4927.03, Revised Code, alternative regulatory
treatment for both business and residential nonbasic services provided by any ILEC which

opts into an EARP. Thus, today, all but one of our large Ohio ILECs are operating
pursuant to an EARP, which grants considerable upward pricing flexibility for those
business services about which the Department of Defense expresses concerns. For that
reason, the Commission concludes that the staff's proposed focus on the residential market
for purposes of the competitive market tests is appropriate.

E. 4901:1-4-11 Prlcln of BLES and other tier one services

The staff proposed Rule 4901:1-4-11(A) states that, in each telephone exchange area
where an ILEC meets at least one of the competitive market tests set forth in paragraph (C)
of Rule 4901:1-4-10, the ILEC will be granted pricing flexibility for tier one core and
noncore services. Specifically, the ILEC would be afforded tier two pricing flexibility for all i
tier one noncore services. However, for BLES and basic Caller ID, the staff stated that the
pricing flexibility shall be limited to rate increases of no more than twenty percent per year,
Further, staff included a proposal for banking, up to one year, any unused increases for !
BLES and basic Caller ID.7

Additionally, the proposed rule prohibits an ILEC from pricing its tier one retail
services below the long-run incremental cost of each service plus a common cost allocation.
The proposed rule also requires that.an ILEC seeking BLES alternative regulation continue
to charge Lifeline customers the applicable rates in existence for stand-alone BLES at the :
time that ILEC flies an application for alternative regulation of BLES. To the extent that an
ILEC seeks, pursuant to its application for alternative regulation of BLES, to also increase'
its rates for Lifelfne customers, it must adjust the Lifeline discount in order to ensure that
there is no net rate increase to qualifying Lifeline customers.

Finally, the proposed rule requires that all ILECs granted pricing flexibility for BLES
and other tier one services shall comply with the customer notice requirements set forth in
Rule 4901:1-6-17, O.A.C.

7 Paragraph (B) of this proposed rule exempts certain tier one core services from pricing flexibility.

Additionally, pursuant to the proposed rule, the Commission would have the opporhmity to add any
new services to this list to the extent that it detemdnes that a specific public policy interest exists.
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1. Priciniz flexibilitv for BLES and basic Caller ID

The Consumer Groups argue that the proposed rule would allow an ILEC that has !
been granted BLES and basic Caller ID pricing flexibility the ability to increase rates on an
annual basis more than six times the current inflation rate and almost double most ILECs'
cost of capital (Consumer Groups Initial Comments at 28). The Consumer Groups point
out that the Commission has already determined that the ILECs' current rates are
reasonable. Thus, they argue that to permit a twenty percent increase which has no
relationship to the absence of entry barriers for BLES would be unreasonable (Id. at 30).
AARP agrees with the Consumer Groups that the staff's proposed twenty percent limit an
annual rate increases for BLES is insufficient to protect consumers. It believes that the :
current rates are presumed to be just and reasonable, and that there is no reason to permit
the increases, particularly when these increases are not justified based either on costs or
productivity (AARP Reply Comments at 39).

The Consumer Groups further suggest that the Commission should examine
whether the ILECs' current rate structures are still appropriate given the passage of time.
and changes in technology. The Consumers Groups claim, for instance, that Sprint's
current rate structure was approved in 1981. They argue that Sprint's rate structure
indudes banded rates and zone charges that are not appropriate today (Consumer Groups
Initial Comments at 30,31).

To the extent that rate relief is granted for BLES, the Consumer Groups recommend
that the Commission adopt a phased-in approach for any resulting rate increases..
According to the Consumer Groups, the phased-in increase should occur over a five- to ;
seven-year period limited to no more than three percent per year, with only one increase'
per year, up to a total rate cap of twenty percent for the duration of the plan. The
Consumer Groups claim that this would be similar to the approach that was adopted by
the Commission for tier one noncore service in the elective alternative regulation'
proceeding (Id. at 32).

For the same reasons it disagrees with staff's proposed twenty percent annual limit,
Cincinnati Betl disagrees with the Consumer Groups' proposed three percent annual Iimit
and overall ]imit of twenty percent over five years. Cincinnati Bell repeats its contention;
that the rate increases will be limited by competitive alternatives. According to Cincinnati
Bell, artificial price controls should not exist in a competitive market (Cincinnati Bell Reply
Comments at 11). Verizon North asserts that the Consumer Groups' proposal to impose
price controls on BLES moves in the opposite direction from that mandated by H.B. 218
and is unlawful. Verizon North avers that under the statute, market forces will restrain
BLES rates. Verizon North further asserts that the Commission should remove any
artificial price controls from the proposed rules altogether and let the market set BLES rates
under BLES alternative regulation pursuant to the statute (Verizon North Reply Comments

at 3, 4).
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OTA argues that the Commission should allow the competitive market to regulate
pricing limits. OTA describes the proposed rules as a°command-and-control" approach to
BLES pricing that is likely unnecessary and unworkable. OTA argues that if a market is .
determined by the Commission to be competitive with no barriers to entry, then BLES
should not continue to be governed by a tier one price-control method with pricing limits.
OTA further argues that, in light of the fact that no one can predict what pricing
adjustments may be necessary in a competitive envin'onmez ►t, artificial pricing constraints

are inappropriate, counterproductive, and contrary to the intent of the legislature. OTA
believes that once competition in a market has been determined to exist, this rule should
convert the regulatory treatment of tier one core services to that which is currently in effect
for tier one noncore services pursuant to Rule 4901:1-4-05(C)(3)(b), O.A.C., with the
exception of the twenty-four-month cap (OTA Initial Comments at 10,11).

AARP believes that the twenty-percent cap should be replaced with zero percent
due to the fact that there is no reason to pernlit twenty percent increases when the cost of
service is declining. In support of its opinion, AARP cites to Cincinnati Bell's contention
that "intermodal competitors may control ILEC piicing behavior more effeckively than
CLECs because the intermodal competitors' cost structures may be lower than that of a
circuit-switched competitor's (AARP Reply Comments at 41).

AT&T Ohio maintains that adopting the Consumer Groups' proposal would violate
the prohibition against unduiy favoring one group of providers to the disadvantage of
another. As such, AT&T Ohio believes that the Consumer Groups' proposal should be

:rejected (AT&T Ohio Reply Comments at 39). AT&T Ohio points out that pricing flexibflfty
has been available for tier two services since 2003; and has been available for competitive
telecommunication services since 1993.

Additionally, AT&T Ohio states that all of the ILECs' competitors, induding CI.ECs
and intermodal providers price their services to the marketplace. Therefore, AT&T Ohio
believes that the Commission must revise its rules to permit the maximum rate for ILEC
tier one offerings to be established based on the marketplace in order to mirror the
treatment afforded CLECs providing the same services. AT&T Ohio believes this action
will comply with the statute, properly reflect the competitive nature of BLES, and be
consistent with the pricing flexibility afforded other services that the Commission has
already deemed to be competitive (Id. at 6, 7).

Further, AT&T Ohio points out that its BLES prices have not increased since 1985
(Id. at 14). The company reiterates that if an ILEC passes the competitive test that AT&T
Ohio has proposed, then the Commission should forbear from regulating retail prices (Id.
at 37). On the other hand, AT&T Ohio believes that if temporary or transitional limits are

8 Cincinnati Bell Initial Comments at 7.
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necessary, then the Commission could consider upward pricing limits of a twenty percent ;
cap for each of the first two years of the alternative regulation of BLES plan with no limits

thereafter (AT&T Ohio Initial Comments at 24).

The Department of Defense does not agree with the ILECs' assertion that the
twenty-percent annual rate cap is unnecessary. Department of Defense maintains that '
competition or the absence of barriers to entry in a market is not appropriate grounds for
eliminating the maximum limits on prices (Department of Defense Reply Comments at 15, ,
16). The Department of Defense recommends that in all exchanges passing one of the
competitive tests, a carrier should be permitted to adjust prices of services designated for
price flexibility as often as it wishes, but the increases should be capped at ten percent in
any twelve-month period (Id. at 17,18).

The Consumer Groups assert that AT&T Ohio and the other ILECs fail to
acknowledge that their competitors only offer packages of services and do not offer stand-
alone BLES (Consumer Groups Reply Comments at 25). The Consumer Groups state that
the ILECs' goal is to obtain the ability to raise BLES rates in order to then decrease rates for
services and packages where they face competition. The Consumer Groups do not believe
that the General Assembly intended that H.B. 218 should allow ILECs to lower prices for
services facing competition at the expense of customers who do not have competitive
alternatives (Consumer Groups Reply Comments at 27).

The Commission recognizes that this section of the rules has the greatest impact on
consumers, and, therefore, many consumers provided comment either at the public
hearings or through letters filed in this docket as to the impact of any rate increases.
Specifically, consumers expressed a concern that an increase in BLES would be untenable
for senior citizens, low-income customers, and the working poor due to the current cost of
living (e.g. Cincinnati Tr. at 17-19; Dayton Tr. at 12, 13; Athens Tr. at 16-19). Initially, we
would like to point out that staff's proposal never contemplated that a twenty-percent per
year increase to BLES would be allowed everywhere in Ohio upon adoption of the final

rules.

First, as explained previously in these rules, an ILEC must have or be able to apply
for elective alternative regulation before it can even propose a plan for alternative
regulation of BLES. Next, an ILEC must prove, utilizing one of the four tests or a self-
defined test, that competition and no barriers to entry exist in an exchange. Only those
exchanges where the test is met, will an ILEC be eligible to increase prices. Finally, the
staff's proposed twenty percent served as a limit on upward pricing flexibility and did not
envision that a company would necessarily utilize any or all of the twenty-percent, in a
competitive environment.

After consideration of the comments filed in this docket and the public comments
made at the local public hearings, the Commission concludes that proposed Rule 4901:1-4-
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11 should be modified. This rule spells out the alternative regulatory treaiment to be
afforded BLES and other tier one services, in the event an ILEC demonstrates that it meets
any of the competitive market tests set forth in final Rule 4901:1-4-10, O.A.C. As originally
proposed, the rule allowed upward pricing flexibility for BLES and basic caller ID, but such
pricing flexibility was limited to no more than twenty percent a year,with the ability to
bank up to one year, if not utilized. The Consumer Groups, AARP and public witnesses
opposed staff's proposal and suggested, at the very least, that upward pricing flexibility be
far more limited. While we agree with staff that an ILEC that passes a competitive market
test in any exchange warrants additional pricing flexibility for BLES and other tier one
services, the Commission believes that the public interest demands that we modify the
alternative regulatory pricing flexibility proposed by staff.

In order to establish alternative regulatory requirements for BLES and other tier one
services, the Convnission must, under the law, not only find that the services are subject to
competition or have reasonably available alternatives, but we must also find that the
alternative regulatory requirements are in the public interest. To guide us in determining
whether alternative regulatory requirements are in the public interest, we look to the
policy of the state, as set forth in Section 4927.02(A), Revised Code, to ensure the
availability of adequate BLES to citizens throughout the state. The goal of ensuring that the
largest number of residents possible has access to high quality telephone service regardless
of income or geographic location remains an important policy objective of Ohio. The
Com.niasion continues to believe that, at least for the near future, BLES, including basic

caller ID, is an essential service for many Ohioans. On the other hand, we are fully aware
that ILECs are facing increasing competition from alternative service providers that are not
regulated by the Commission and, as AT&T Ohio points out, many of the ILECs have been
charging the same rates for BLES since the early 1980's. Therefore, in the final rules, we
have attempted to strike a balance between the important public policy of ensuring the
availability of stand-alone BLES at just and reasonable rates, while at the same time
recognizing the continuing emergence of a competitive environment through flexible
regulatory treatment of ILEC services, where appropriate. In reaching this condusion, we
have considered the regulatory treatment of competing alternative providers, including
wireline CLECs, wireless, VoIP and cable telephony providers. We do not believe that the
alternative regulatory treatment we adopt herein will unduly disadvantage the ILECs,
since all ILECs operating under an EARP already have the ability to provide bundled BLES
offerings at market-based rates without prior Commission approval, just as alternative
providers do. Additionally, the Commission believes that the pricing flexibility we have
allowed gives the ILECs appropriate latitude to respond to the market, particularly in light
of the ILECs' own arguments that competitive pressures would prevent them from
utilizing the full flexibility proposed by the staff.

The Commission, therefore, concludes that if an ILEC satisfies one of the adopted
competitive market tests in an exchange, the ILEC will be permitted upward pricing
flexibility for BLES and basic Caller ID. As darified in the adopted Rule 4901:1-4-11,
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O.A.C., rather than allowing an annual percentage rate increase along with the permissible i
banking of increases, the Commission wLll only allow eligible II.ECs the ability to increase
their BLES and basic caller ID rates on an annual basis no more than a$1.25 above the
ILEC's monthly BLES rates and $.50 above the monthly basic caller II} rate in those
telephone exchange areas where the competitive test has been met with no banking
allowed. This pricing flexibility sha11 remain in effect until the Commission performs al
further review consistent with H.B. 218.

2. Pricing flexibilitX for tier one noncore services

In regard to tier one noncore services, the Consumer Groups suggest that the
Commission has correctly recognized tier one noncore "as those services that are essential
but nevertheless retain such a high level of public interest that these services require :
regulatory oversight." Therefore, Consumer Groups argue that these services should not
be afforded market-based pricing flexibility. According to the Consumer Groups, tier one
noncore services, such as second Iines, are essential to customers who prefer dial-up !
hitemet access due to cost or lack of availability of broadband services. The Consumer
Groups further argue that call waiting is a popular service and, therefore, should not'
receive pricing freedoms as proposed by the staff. The Consumer Groups also believe that
under the proposed rule, justification for increases would not be required (Consumer
Groups Initial Comments at 28v°0).

The Consumer Groups propose that the Commission continue rate caps for second
lines and call waiting. They recommend that the Commission cap such rates for 24 months'
and then limit increases to those services to ten percent per year with pricing flexibility;
limited to a cap of two times the initial rates. Also, the Consumer Groups claim that'
services such as toTl restriction and toll blocking (that allow customers to control their bills)
and services such as call trace, per line blocking and nonpublished number (that allow;
customers to protect their privacy) should be free, or at least protected from rate increases

(Id. at 32,33).

Once competition in a market has been determined, both OTA and AT&T Ohio
agree with staff's proposal to convert the regulatory treatment of the current tier one
noncore services to tier two regulatory treatment (OTA Initial Comments at 11; AT&T Ohio
Initial Comments at 24). They point out that none of these services are subject to any kind
of rate regulation when offered by their competitors.

The Commission finds that the Consumer Groups have misquoted the proposed;
rule regarding tier one noncore services. Rule 4901:1-6-20 O.A.C, states that "tier one:
services includes basic local exchange service as defined in Section 4927.01 of the Revised
Code, as well as those services that are not essential but nevertheless retain such a high
level of public interest that these services still require regulatory oversight" (emphasis
added). As these services are not essential, and will only be subject to tier two regulatory
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treatment where competition has been proven through a competitive test, the Commic4ion
agrees with the staff and adopts the proposal for tier one noncore services, as part of the
final rules.

As to the Consumer Groups' belief that Call Trace, per line blocking and
nonpublished number service should be free or protected from rate increases due to the
need for consumers to control their bills and their privacy, the Commission's existnng
regulations and pricing constraints pertafning to customer privacy and number disclosure
as found in Case No. 93-540-TP-COI, In the Matter of the Commission's Ordered Investigation
into the Forwarding of the Calling Party's Number Via SS7 or Other Future Signaling
Technologies, wiII continue to apply as will all other existing Commission rules and
regulations.

3. ankin

The Consumer Groups opine that the proposed banking provision would only
exacerbate the effect of the proposed increases. The Consumer Groups argue that the
proposal would create the possibility of forty percent increases for BLES within a thirteen- ;
month period. They argue that the proposed pricing freedoms provide too much leeway
while the ILECs can continue to control between seventy-five to eighty-five percent of the
residential market under the staff's three proposed market tests. The Consumer Groups
further claim that the banking proposal is flawed because there is no provision regarding
how the carry-over percentage would be treated in subsequent years if the ILEC did not
increase its rates. The Consumer Groups argue that ILECs should not be permitted to bank
rate increases and that the Commission should reject the proposed rule as unreasonable'
and complicated. Instead, the Consumer Groups believe that the Commiagion should
adopt a more reasonable and simpler rate inrrease regime (Consumer Groups Initial
Comments at 31, 32). The Department of Defense agrees with the Consumer Groups'
explanation that the banking provision in the staff's proposal would create the possibility
of forty percent increases for BLES in a thirteen-month period (Department of Defense
Reply Comments at 17).

As discussed in more detail previously, the ILECs unanimously agree that any price
controls, including banking are artificial and unnecessary in a competitive market (Verizon
North Reply Comments at 4; AT&T Ohio Reply Comments at 38, 39; Cincinnati Bell Reply
Comments at 11; and OTA Reply Comments at 5).

The Commission agrees with the Consumer Groups that the staff's proposed.
banking provision complicates the pricing scheme and could become difficult to
administer. We have attempted to craft simpler and more straight-forward rules for
pricing as set forth in Sections 1 and 2 of this discussion. Therefore, the staff's banking
provision has been eliminated from the final rules.
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4. Exempted services

Section B of proposed Rule 4901:1-4-11 exempts certain tier one core services from !
pricing flexibility. Specifically, this rule exempts intrastate carrier access rates from pricing
flexibility and requires those rates to mirror interstate access rates, except as otherwise
determined by the Commission. Further, 9-1-1 service and telecommunications relay
service are also exempted from pricing flexibility under this rule. In addition, the rule
affords the Commission the opportunity to add any new services to this list to the extent
that the Commission determines that a specific public policy interest exists.

OCTA agrees with the proposed rule that provides for the pricing exemptions given
to tier one services, such as 9-1-1 and telecommunications relay services. OCTA suggests
that pole attachments and conduit occupancy rates and ancillary conditions must be added
to this list of exempted services. OCTA argues that cable television operators must rely on
ILECs and electric utilities for access to poles and conduit occupancy. OCTA opines that
there are no competitive sources for poles and conduits and, therefore, there is support for
exempting these rates from the pricing flexibility in this rute (OCTA Initial Comments at 3,
4). OTA, AT&T Oliio and Cincinnati Bell disagree with OCTA's suggestion that pole
attachments and conduit occupancy rates should be included on the list of exempted
services. OTA asserts that OCTA's proposal is "no more than a wish list" that is unrelated
to the alternative regulation of BLES (OTA Reply Comments at 8). AT&T Ohio rejects
OCTA's proposal because it believes that pole attachments and conduits are not elements
of BLES (AT&T Ohio Reply Comments at 37). Cincinnati Bell maintains that rates for pole
attachments and conduit occupancy are govemed by Section 4905.71, Revised Code, and
can be the subject of complaint proceedings should any occupant believe the rates being
charged are unreasonable (Cincinnati Bell Reply Comments at 14).

AT&T Ohio and Verizon North disagree with the staff's proposal that the
Commission should have the ability to add any services to the list of exempted services for
which the Commission determines a specific public policy interest exists. Specifically,
AT&T Ohio appears to be concerned that the proposed rule does not provide any
standards for adding a service to the exempted services list. AT&T Ohio is also concerned'.
that this rule will allow the Commission to amend the rules in the future and add to the list
of protected services, thus unjustly impacting companies already operating under an
alternative regulation plan (AT&T Ohio Initial Comments at 26, 27). Like AT&T Ohio,
Verizon North argues that this rule is contrary to the priciag rule under EARP that
specifies that when an ILEC introduces a new service offering, the new service is afforded
tier two pricing flexibility. Verizon North is concerned that the rule might be interpreted to
allow the Commission to unilaterally exempt certain existing services from pricing
flexibility under the BLES alternative regulation. Verizon North suggests that if the
Commission were to decide to give itself the ability to exempt services, it should provide
for notice, hearing and subject its investigation to a contested case process or other due
process in order to determine if such action is appropriate (Verizon Initial Comments at 7).
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OCTA states that the Conunission must retain authority to modify the list of ^
services that are exempt from the pricing flexibility of this rule. Further, OCTA agrees with
the notion that a notice and an opportunity for a hearing should be provided before a
service is added to the list. OCTA, however, notes that the Commission needs to keep its
options open as to which services may not be appropriate for flexible pricing (OCTA Reply
Comments at 3). The Department of Defense concurs with the staff that intrastate carrier
access charges should not be subject to increased pricing flexibility, but should continue to
mirror interstate rates. It believes that residential and business users of toll services in Ohio
benefit from the continued protection of carrier access charges (Department of Defense
Initial Comments at 14).

The Commission has amended this rule to state more dearly the intent of the
Comm+4aion. Contrary to the suggestion of AT&T Ohio and Verizon North, the
Commission does not intend to utilize this section of the rule to take away existing pricing
freedoms from the ILECs absent due process considerations. The intent of this rule is to
simply clarify that granting BLES alternative regulation does not affect some services that
are currently subject to laws, rules, and orders of this Commission and the FCC. The
Commission only reserves the right to add to this list if a specific public policy interest
demands that we make such an addition (e.g., some new regulated service that we carutot,
now anticipate). We would envision that there would Iikely be some proces.s or
opportunity for public input as part of such Commission determination. The language in
this section of the rule has been revised accordingly.

5. Cost requirements

Paragraph (C) of the proposed rule requires that the ILEC not be permitted to price
its tier one retail offerings below the LRSIC of each service plus a common cost allocation in'
those exchange areas where an ILEC is granted pricing flexibility for BLES and other tier :
one services. In addition, upon a request of staff, the ILEC shall provide the staff with cost :
support.

OCTA argues that, as proposed, alternative regulation of BLES and other tier one ..
services could be used by an ILEC to establish a subsidized price for a service which would
give an unfair advantage to the ILEC with respect to the prices of other services established
by the ILEC. OCTA claims that the ILECs' use of bundled and unbundled services could
also be used to unfairly drive out competition. Therefore, the OCTA seeks modification to
this rule by adding to the rule that "alternative regulation of BLES and other tier one
services shall not be used to establish a subsidized price. Further, bundling and
unbundling shall not be permitted to be used in order to establish a subsidized price"
(OCTA Initial Comments at 4).
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Cincinnati Bell rejects OCTA's recommendation that a definition of subsidized
prices should be established. Cincinnati Bell states that OCTA's reason for recommending
this definition is not because of the markup of BLES, but the below-cost pricing of other
services. Cincinnati Bell points out that Ohio law already prohibits pricing below cost for
the purpose of destroying competition. Further, Cincinnati Bell notes that EARP rules
specify that tier two services cannot be priced below LRSIC plus a common cost allocation.
Cincinnati Bell believes this existing rule would cover any regulated services provided in a
bundle (Cincinnati Bell Reply Comments at 13).

Verizon North argues that in a competitive market there is no need for a cost floor
requirement and it is not required by statute. Verizon North goes on to claim that as long
as competitors only have to price their service above LRSIC, then requiring the ILEC to add
a conunon cost allocation sets a price floor for ILEC services at a level that their competitors
are not required to meet. Therefore, at a minimum, Verizon North recommends that the
Commission remove the common cost allocation requirement from this rule (Verizon
North Initial Commsnts at 7, 8). OCTA does not agree with Verizon North's proposal that
the price floor for tier one services should be LRSIC only. OCTA believes that lowering the
price floor invites cross-subsidization, especially where the entity has a large market share.
As such, OCTA urges the Commission to adopt a price floor for tier one services at LRSIC
plus a common cost allocation (OCTA Reply Comments at 3).

The Department of Defense comcurs with the staff proposal in recommending that
ILECs not be permitted to price any service, including services with increased flexibility,
below its LRSIC, including a reasonable allocation of common costs. Further, it concurs
with the proposal to permit ILECs to employ a conunon cost allocator of ten percent in lieu
of a specific analysis in each instance (Department of Defense Initial Comments at 13,
Department of Defense Reply Comments at 15,16).

The Commission finds it unnecessary to modify the proposed rule as requested by
OCTA. We agree with Cincinnati Bell that Section 4905.33, Revised Code, already prohibits
a public utility from pricing below cost for the purpose of destroying competition. As
Cincinnati Bell notes, the current EARP rules specify that tier two services cannot be priced
below LRSIC plus a common cost allocation. This includes the price of regulated services
(both tier one and tier two) that are included in bundled or packaged offerings. The
Commission further disagrees with Verizon North's argument that there is no need for a
cost floor or one that includes a common cost allocation. The Commission points out that it
has long required retail pricing floors above LRSIC for tier one and tier two service
offerings of both ILECS and CLECs. Further, our pricing floor standards are in place to
limit a LEC's ability to cross-subsidize service offerings and to limit the potential of price
squeezing for the purpose of destroying competition. We continue to find that our LRSIC
requirements for setting pricing floors for retail services in a competitive environment
serve as a useful tool for this purpose and we find it to be in the public interest to continue
to do so.
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6. Rate freeze for Lifeline customers

Paragraph (D) of proposed Rule 4901:1-4-11 requires that the ILEC continue to offer
to qualifying Lifel'vne customers stand-alone BLF.S, including nonrecurring charges for
service establishment, service connection and service changes associated with establishing ;
a single BLES access line, at the rates in existence at the time the ILEC files an application
for BLES alternative regulation.

The Consumer Groups support the staffs proposed rate freeze on BLES for Lifeline
customers because they believe it provides a necessary public benefit to offset the ILECs'
ability to increase BLES and other tier one rates (Consumer Groups Reply Comments at 30). ;
The Consumer Groups further aver that the General Assembly recognized the necessity to
keep BLES affordable for low-income consumers by inserting language for the continuation
of Lifeline assistance programs; not the reduction or elimination of the program as
proposed by the II.ECs (Id. at 31).

AARP believes that the Commission should retain the staff proposed treatment of
Lifeline. AARP states that Lifeline rates serve the critical purpose of maximizing the
number of Ohio citizens that are connected to the telecommunications network. This
purpose would be defeated according to AARP at the increased level of BLES rates' s
contemplated if all of AT&T Ohio's recommendations are adopted by the Commission
(AARP Reply Comments at 45).

The Department of Defense opines that a twenty percent annual increase would be
unconscionable for LifeIine customers. Although goveniment users are not direct
beneficiaries of Lifeline programs, the Department of Defense notes that the ability to
communicate with all citizens is vital for many federal agendes (Department of Defense:
Reply Comments at 19). Acknowledging the arguments of the ILECs for unlimited
flexibility, the Department of Defense suggests a compromise. The Department of Defense
urges the Commission to limit the increase in the charges for stand-alone basic services, for
Lifeline customers in exchange areas where ILECs are given additional flexibility, to five
percent in any twelve-month period. It believes this compromise would balance the:
position that an indefinite hard cap on the charges for Lifeline service works a hardship on
LECs with the need for protection for lower income households with mirtimal telecom
needs (Id. at 19, 20).

OTA, Verizon North, AT&T Ohio and Cincinnati Bell all argue that Lifeline rates
should not be capped as proposed by the staff's rules. OTA opines that the proposal goes
beyond the intent of H.B. 218 in that the statute does not require "indefinite maintenance of
existing Lifeline rates." OTA points out that although Lifeline rates are an important issue
and that Lifeline' was included as a state policy for the protection of low-income.
subscribers, the statute does not require the rates to be capped. OTA continues by arguing
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that the proposed rule goes beyond the EARP Lifeline commitment, as required in existing
Rule 4901:1-4-05(B), O.A.C., and, therefore, no additional commitment is appropriate (OTA
Initial Comments at 11).

Verizon North argues that the proposed rules should not require caps on Lifeline
rates for eternity. Although Verizon North believes that there may be a public interest in
continuing to apply discounts to the Lifeline rates, the rates should be allowed to increase
over time. Verizon North daima that it is not practical that Lifeline rates should not change
or that, if the rate does change, the discount be increased to achieve the net effect of no rate
change to Lifeline customers. Finally, Verizon North.argues that there is no requirement
under the statute for this proposed rule (Verizon North Initial Comments at 7,8).

AT&T Ohio argues that the Commission should not adopt an open-ended Lifel.ine
rate freeze. In support of its position, AT&T Ohio rentinds the Commission of the
company's commitment in 05-269, in which it assumed that the Commission would grant
pricing flexibility for BLES in this rulemalcing and, therefore, committed to freeze eligible #
Lifeline customers' current rate for two years (AT&T Ohio Initial Comments at 25, 26).
AT&T Ohio claims that the Lifeline comnutment, for an II.EC under an EARP, is not fully
compensatory. AT&T Ohio claims that it has over 200,000 Lifeline customers and that over
10 mil3ion dollars per year is not recovered due to the program. AT&T Ohio argues that
the cost of a"social program" cannot be maintained as a single provider's cost of doing !
business in a competitive environment. AT&T Ohio further claims that, due to decreasing
retail access line counts and increasing Lifeline customers, fewer non-Lifeline customers are'
left to bear the burden of the subsidy. Therefore, AT&T Ohio requests that the Commission
establish a two-year sunset to the Lifeline pricing requirement. Then, after the two-year
sunset time frame, the ILEC would be required to offer services pursuant to the existing;
federal Lifeline program (AT&T Ohio Initial Comments at 26).

In regard to the proposed rule for freezing Lifeline rates to quafifying ILECs,'
Cincinnati Bell opines that it is unreasonable that the Lifeline program would not allow for !
an inflationary increase in the price of that telephone service. Cincinnati Bell suggests that
because income levels for the Lifeline eligibility programs have been adjusted upwards;
over the years, the price of Lifeline service should also be adjusted for inflationary reasons.
Cincinnati Bell further argues that although Section 4927.02(A)(8), Revised Code, states that,
low-income subscribers should have protected affordable rates for their telephone service
through the continuation of a Lifeline assistance program, it does not suggest that Lifeline
rates must be frozen in time without end. Therefore, Cincirutati Bell argues that the:
proposed rule falls short of the stated policy due to the fact that the rule fails to recognize
an affordable rate based on increasing income levels of low-income subscribers (Cincinnati
Bell Initial Comments at 19). Further, Cincinnati Bell claims that freezing Lifelfne rates
would exacerbate, the existing inequities between ILECs and other telecommunications
providers. Cincinnati Bell suggests that this result would be in violation of Section.
4927.02(A)(7), Revised Code. Cincinnati Bell suggests that this disparity will continue over
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time as rates increase, thereby, forcing ILECs to absorb an increasing subsidy that other
competitors would not have to incur. Cincinnati Bell points out that this burden, along ^
with its carrier of last resort ob8gations, places the ILEC at a disadvantage relative to
competitive altemative providers (Id. at 20).

The Consumer Groups refute the ILECs' assertion that the Lifeline customer base
continues to grow, creating burdensome financial consequences. Accorcling to the
Consumer Groups, in 2005, only ALLTEL Ohio Inc., CenturyTel of Ohio Inc., Chillicothe
Telephone Company, and United Telephone Company of Ohio dba Sprint increased their
Lifeline subscribership. With respect to these increases, the Consumer Groups consider ;
them to be minimal at best. The Consumer Groups point out that C9ncinnati Bell, AT&T,
Ohio, and Verizon North experienced a decline in the number of Lifeline customers
throughout 2005. The Consumer Groups believe that the downward trend will continue
through 2006 (Consumer Groups Reply Comments at 32). The Consumer Groups consider
AT&T Ohio'g, claim that it does not recover over $10 million per year due to Lifeline
programs to be exaggerated (Id. at 32,33).

Mr. WilHam H. Sims, a telephone consumer, filed written comments suggesting,
among other things, alternative language to more clearly articulate that any prlce increase
to BLES will not affect the actual price paid by Lifeline customers. The Commission has
adopted in part W. Sims suggestion, which states more clearly that if the rate for Lifeline
customers' BLES increases, the Lifeline discount shall be adjusted to ensure that there is no
net rate increase to qualifying Lifeline customers.

The Commission agrees with the Consumer Groups' comments that the General
Assembly recognized the importance of the continuation of the Lifeline assistance program ;
for low-income consumers by inserting that language into H.B. 218. If BLES rates for
lifeline customers were subject to increases while lifeline benefits did not increase, the
whole purpose behind the state policy of protecting the affordability of telephone service
for low-income subscribers would be defeated. Therefore, the ILECs' arguments to
eliminate the Lifeline assistance altogether or to allow for unknown future increases are not
convincing. In order to respond to the ILECs' concerns of the indefinite freeze to the
Lifeline cap, however, the Commission has inserted language into the final rule that .
reserves the right for the Cori+mi¢gion to reconsider this cap based on changes made by the
FCC to the Lifeline or universal service fnnding programs: Additionally, as noted below,
the Commission intends to review BLES altemative regulation before the five-year sunset
provision in the law expires. A determination of whether it is appropriate to continue to'
require protected Lifeline rates would certainly be part of such review.

7. Stand-alone BLES

Consumer Groups express concem that the proposed rules do not contain a specific
requirement for a eommitment from ILECs that they continue to provide stand-alone BLES.
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SpecificaRy, the Consumer Groups point out that the competitive retail service rules do :
provide that, within the ILEC's traditional service territory, the I[.EC has an obligation to .
provide stand-alone BLES. They note a possible contradiction, however, in paragraph (D)
of the proposed rules, which states that the ILEC is required to continue to offer "stand-
alone" BLES to qualifying lifeline customers. Because this language could be read to imply .
that the ILEC is free to withdraw stand-alone BLES for their other customers, the
Consumer Groups request that the Commission make dear that the ILECs continue to be
obligated to provide stand-alone BLES to their customers (Id. at 36).

The Commission clarifies that the statement with respect to an ILEC's obligation to
Lifeline customers was not intended to imply that an ILEC is no longer required to comply
with the requirement of Rule 4901:1-6-09(M)(2), O.A.C., to continue to provide stand-alone
BLES as a standard service offering to non-Lifeline customers. The requirements of
Chapter 4901:1-6, O.A.C., shall remain in effect, unless and until the Commission revisits
those rules. To clear up any confusion in this chapter, we have removed the words "stand-
alone" from the adopted rule.

8. Tariff filing pocesses

Paragraph (E) of the proposed rule requires that where an ILEC is granted pricing
flexibility for BLES and other tier one services, it will utilize the processes set forth in Rule
4901:1-6-21, O.A.C., for the filing of all subsequent tariff applications for BLES and other
tier one services. The rule further requires that an ILEC comply with the customer notice
requirements set forth in Rule 4901:1-6-17, O.A.C. Such rule requires an ILEC to provide a
price increase notice to affected customers at least 15 days prior to the effective date of the
price increase. According to the proposed rule, all other applicable rules for II.ECs
operating pursuant to EARP will continue to apply to all. ILEC's retail service offerings.

The Consumer Groups and public hearing witnesses express concern that the
proposed 15-day customer notice pe.riod is inadequate (Consumer Groups Initial
Comments at 33; Cleveland Tr. at 49; Toledo Tr. at 21, 75). They suggest that the time
frame is too short for customers that may want to find a new carrier without incurring
increased charges. The Consumer Groups state that customers should have 60 days notice
regarding proposed rate increases (Consumer Groups Initial Comments at 33).

The Commission finds the Consumer Groups' arguments to be compelling. We
point out that Rule 4901:1-6-17, O.A.C., requires the LEC's customers be noticed of price
increases at least fifteen days prior to the LEC filing notice of such price increases with the
Commission. While this is reasonable in most instances, in the case of a customer wishing
to end their BLES subscription with the ILEC and seeking an altemative provider for the
first time, fifteen days may simply be too short of a time frame to allow ILEC customers to
contact alternative providers, research pricing plans and ultimately decide whether to
switch to an aiternative provider. On the other hand, we believe sixty days, as suggested
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by the Consumer Groups, is excessively long. Therefore, we find that a thirty-day notice is

more reasonable. Further, the Commis.aion notes that, as a practical matter, ILECs are

likely to provide customer notice in conjunction with companies' billing cycles, which

approximate thirty days. Thus, the Commission does not find a thirty-day notice prior to

the effective date of a BLES rate increase to be unduly burdensome on the ILEC.

F. 4901:1-4-12 Term revocation and modification of alternative regulation of
basic local exchange service and other tier one services

This rule sets forth standards for the term, revocation and modification of a grant of
alternative regulation of BLES and other tier one services.

A number of parties offered recommendations and revisions regarding paragraph
(B) of the staff proposed rule. Citing to Section 4927.03(C), Revised Code, OTA and
Cincinnati Bell submit that the adopted rule should recognize that the Commission's
authority to revoke or modify alternative regulation of BLES is limited to five years after a
grant of such authority (OTA initial Comments at 12; Cincinnati Bell Initial Comments at
19). Related to this argument, Consumer Groups recommend that the proposed rule be
modified to include a review of an ILEC's alteraative regulation for BLES on the fourth
anniversary of the plan to ensure that the continuation of the plan is in the public interest
(Consumer Groups Initial Comments at 33-36). OTA also submits that the proposed rule
should be modified to acknowledge that a grant of alternative regulation for BLES will only
be revoked in an exchange if the exchange no longer meets any of the competitive tests
outlined in paragraph (C) of staff proposed Rule 4901:1-4-10 and if meaningful barriers to
entry are found (OTA Initial Comments at 12). Further, OTA and Verizon North
recommend that the show cause requirement should be eliminated and replaced with the
counterpart found in the elective alternative regulation rules, Rule 4901:1-4-02(H), O.A.C.
(Id.). Verizon North opines that the proposed rule should be darif'ied to reflect that during
the review contemplated with9n paragraph (B) of the staff proposed Rule 4901:1-4-12, the
ILEC should be permitted to continue under basic local exchange alternative regulation
during any revocation action (Verizon North Initial Comments at 8). AT&T Ohio
recommends that the rule be deleted in its entirety as the marketplace changes are:
irreversible at this point (AT&T Ohio Initial Comments at 27).

In its reply comments, Cincinnati Bell challenged Consumer Groups'
recommendation for a company-specific review on the fourth anniversary. Cincinnati Bell
argues that this requirement would be inefficient and unnecessary as the Conzmission is
already empowered to modify or revoke plans if competitive conditions no longer exist.
Should such a situation arise, the Commission can take the appropriate steps to address
these issues, Cincinnati Bell claims (Cincinnati Bell Reply Comments at 10). Contrary to the :
position of AT&T Ohio, the Consumer Groups claim that a revocation rule is essential
insofar as residential competition by CLECs continues to decline and AT&T Ohio's market
share continues to increase (Consumer Groups Reply Comments at 34). Responding to
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Verizon North's comments, the Consumer Groups aver that the nature of the show cause
proceeding affords an ILEC the opportunity to rebut any information that led to the
Commission's order in the first place. This requirement does not assign guilt as Verizon
North claims, according to the Consumer Groups (Id. at 35).

OTA, Cincinnati Bell and the Consumer Groups all recommend that the
Commission's rules address the five-year sunset provision relative to abrogating or
modifying an order granting an ILEC altemative regulatory treatment. While the
Commission has every intention of reviewing, in a timely fashion, the individual plan of
each ILEC granted alternative regulation for BLES before the five-year sunset provision ,
expires, we see little to be gained at this time by either specifying the scope of the review or
cadifying it in the rules being adopted today. Rather, we will leave such discretion to a:
future Commission to determine the timing, extent and scope of such reviews consistent
with the applicable law. We have, however, added language to the adopted rule that
acknowledges the applicability of Section 4927.03(C), Revised Code.

Regarding the arguments offered by OTA and Verizon North against a show cause
provision, we disagree. The show cause provision does nothing more than afford the ILEC 1:
an opportunity to respond to an allegation that a telephone exchange area may no longer !
meet one of the competitive tests outlined in adopted Rule 4901:1-4-10(C). As noted in the `
sentence that follows the show cause provision, the Commission will determine, after
reviewing all the information provided on the subject, whether to close its review, initiate a
more formal investigation or schedule a hearing concerning whether to pursue revocation
of an ILECs' authority in the identified telephone exchange area. Contrary to OTA and '
Verizon North's concerns, we view this provision as affording the ILECs more, not less, ;!
due process, in that it is possible that the Commission would decide, in an initial show '
cause proceeding, not to pursue the abrogation or modification proceeding permitted by;
Section 4927.03(C), Revised Code. Regarding Verizon North's concerns involving the
continuation of alternative regulation of BLES during a revocation proceeding, the
Commission clarifies that, like the elective alternative rules (Rule 4901:1-4-03(H)), an ILEC
will maintain the pricing flexibility set forth in Rule 4901:111-11, unless or until the;
Commission orders otherwise.

Finally, regarding AT&T Ohio's comments on this proposed rule, we believe it:
would be unwise given the newness of BLES alternative regulation to concede that the
market for BLES is irreversibly open to competition. Further, pursuant to Section
119.032(E)(2), Revised Code, the Commission is obligated to review the rules adopted
today. Any provision adopted herein is subject to further review during that subsequent
rule review.
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III. CONCLUSION

Upon.consideration of the record as a whole, induding the staff proposal and a11
comments and reply comments submitted in response to it, as well as the record of the
seven public hearings held in this matter, the Commission resclnds the existing rules
incorporated in Chapter 4901:1-4, O.A.C., and enacts the rules attached as the appendix to s
this opinion and order for the reasons discussed above. The adopted rules are not intended
to replace any of the Co*++tr+;gaion's existing rules in other chapters of the O.A.C. but,
rather, should be read in conjunction with such existing requirements.

IV. ORDER

It is, therefore,

ORDERED, That existing Chapter 4901:1-4, O.A.C., be rescinded with such recission I
becoming effective simultaneously with the effectiveness of the new rules being adopted
today, as set forth in appendix C to this opinion and order. It is, further,

ORDERED, That the new Chapter 4901:1-4, as set forth in appendix C to this opinion
and. order, is hereby adopted. It is, further,

ORDERED, That applications for BLES alternative regulation be consistent with
appendices A and B to this opinion and order. It is, further,

ORDERED, That following the statutory rehearing period, copies of Chapter 4901:1-
4, O.A.C., as set forth in appendix C to this opinion and order, be filed with the Joint
Committee on Agency Rule Review, the Legislative Service Commission, and the Secretary •
of State in accordance with divisions (D) and (E) of section 111.15, Revised Code. It is,
further,

ORDERED, That, except as specifically provided for or clarified in this opinion an
order, nothing shall be binding upon the Commission in any subsequent investigation or
proceeding involving the justness or reasonableness of any rate, charge, rule, or regulation.
It is, further,

ORDERED, That to the extent not addressed in this opinion and order or the
attached appendices, all other arguments raised are denied. It is, further,
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ORDERED, That a copy of this opinion and order by served on all incumbent local

exchange companies, parties and interested persons of record.

JSA;geb

Entered in the Journal

MAR n ^r annR

Renee J. Jenkins
Secretary
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Appendix A

In the Matter of the Application of )
)

For Approval of an Alternative Form of )
Regulation of Basic Local Exchenge ) Case No.
And other Tier 1 Services Pursuant to )
Chapter 4901:1-4, Ohi.o Administrative )
Code. )

APPLICATION

. the applicant in this proceeding, is a telephone company
providing public telecommunications service to
access lines and approximately customers in its local
service area in the State of Ohio.

Applicant subnnits this application pursuant to Sections 4927.03 and 4927.04,
Revised Code, for approval of an alternative form of regulation for Basic Local
Exchange Service and other Tier 1 Services pursuant to Chapter 4901:1-4, Ohio
Administrative Code.
Exhibits through are attached to this application and are
incorporated herein.

The applicant requests the Commission to consider the proposals set forth in this
application and to approve the applicant's aitemative regulation proposw for
Basic Local Exchange Service and other Tier 1 Services.

Respectfully submitted,

President or Vice President

Secretary or Treasurer

Company Address:

Company Telephone Number:

J®01103
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VERIFICATION

STATE OF OHIO
CO[JIV'I'Y OF

)

I, , President/Vice President and
I, , Secretary/Treasurer of

hereby verify that the information contained in this application
is true and correct to the best of our knowledge.

President or Vice President

Secretary or Treasurer

Sworn and subscribed before me this day of , 20

Notary Public
My term expires:

000,1t04



APPEIVDIX C

4901:1-4-01 Definitions

As used within this cha^ter, these terms denote the following:

or(A) "Affiliatp" means a tterson that (d'uectljr or indfreativl nwrne nr controls , is owned
controlled by or is under comrrson ownenthin or control with another person Por
plaoses of these mles, the imm "own" means to own an eauitv interest (or the
ern,'^valent thereof) of more than ten oer cent

"AI native provider" m
exch

QLcompenne
R-N- -1 M IINV^^ facilities used-ii-n

delivery of the services (wireline wireless, cablee broadband etc ).

(C) "Basic local exchanse service (BLES)" means end user access to and um of
Wephone com =v-provided services that enable a customer, over the primarYline

servina the customer's yvremises to orioinate or rece've voice communications with'nt
a locai service area. and that consist of the following:

(1) Local dial tone service.

(2) Touch tone d'ialing service.

A

Access to and dir

h services are va'il

stance

($) Provision of a teleohotw dsrectory and listingin that directorv.

(6) Per callcaller identification blocking services

(7) Access to telecommunications relav service

(8) Access to toll Qresubscription, interexchanQe or toll providers or both. and
networks of other telephone companies

BLP'S also mesns carrier access to and usaae of telephone compWv provided
facilities that enable end user custorners orig'^pating or receiving voice arade.
data or imaee communieations over a local exehanee telephone cotnpanv
network o;Prated within a local service area, to access interexchange or other
networks .

(D) "Commission" means the oublic utilities commission of Ohio.

(E) 'Comgetitive local exchange carrier (CLEC)" meaos any facilities-based and
nonfacilities-based local e cx hanae carrier that was not an incumbent local exchange

and usaae of 9-1 se
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carrier on the date of the ctment of the Telecommunications Act of 1996 (1996
Act) or is not an entitvthat on or after such date of enactment became a successor .
a.asiS,. or affiliate of an incumbent local exchanggcarrier.

(F) "Elective alternative re ftttation vlan (EARP)" means a plan Owted in case nttmber
00-1532-TP-CO] under which an incumbent local exchange carrier receives
earningafi+ee reeulation with greater gEic'ule flexib ilityfor services other than BLES
in exchanee for snecific convnitmgnts.

(G) "Facilities-based alternative pmvider" means a orovider of 9Mnetin¢ service(s) to
the basic local exchanae service offerin¢(s) using facilities that it owns o,perates
ni_aees or oontrola to grovide such services reCKdless of the technolo¢v and
facilities used in the delivery of the services (wireline wireless . cable bmadband,
etC

"Facilities-based competiti e local exchange carrier" means any local exdgm
ca~*r+er that uses facilities it owns, operates manages or controls to pfovide service(s)
subject to the com_niission evaluatiou• and that was not an incumbent local exchanee
carrier in that exchange on the date of the enactment of the 1996 Act . Suchsanrier
mav nartiallv or totally ovoperate mangge or control such facilities. Carriets nol
inri irle in this classification are carriers providing service(s) solely by res le of the
incumbent3oeal exchange carrier's local exchan_gg services .

I) "Incumbent local exchange carrier (ILEC)" means with respct to any area, any
facilities-based local exchanrx carrier that: (a) on the date of the enactment of the
1996 Act provided BLES in such area• and (b) (i) on such date of enactment was
deemed to be a member of the exchangg carrier association pursuant to 47 C FA
69 601 b) as effective on March 1 2006• or (ii) is a nerson or entity that on or after
such date of cnactment became a successor or assismee of a mber described in
clause.

(1) "!Arge ILEC" means any ILEC servine fifty thousand or more_access lines within
Ohio.

I^C "Long;mn service incr tal cost fLRSIC)" represents the forward-loakinQ
economic cost for a new or existivg aroduct that is equal to the per unit cost of
inmasing the volume of production from zero to a specified level , while holding all
other vroduct and service volumes constant. LRSIC does not include anv allocation
of forward-looking common overhead costs. Forward-lookingcorrunon overhead
costs are costs efficiently incurred for the benefit of a firm as a whole and are not
avoided if individual services or cateeories of services are discontinued . Further,
forward iookiag joint costs which are the forward-lookine costs of resources
nPcessarv to nrovide a group or family of services shall be added to or included in
the LRSIC of the products or services.
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R"Small II.EC" means My II.EC serving less than fifty thousand aocess lines within
Ohio.

(M) "Telephone exchange area" means a geoszavhical service area established by an
IlK and gpproved by the commission which usually embraces a city , tow& or
village and a esiastated surrounding or adiacent atea. There are aorrently seven
hundred thiMei exchan_ees in the state.

(N)"Tier one" services include BLES as defined in sectign 4927.01 of the Revised Code,
as well those services that are not essential but nevertheless retain such a hi
level of R!Lblic intemt that these se(vices still reauire reaalatm ov i$ t. as set
fr^rrh in nara¢ranhs (A)(1)(a) and (A)(1Nb) of rule 4901:1-6-20 of the Administrative
Code.

(0) "Tier two" services include all reaulated telecommunications services that do not fall
in tier M.

4901:114-02 EARP eeneral orovislons.

(A) The alternative regulation Wan cPt forth below is available to any II.EC that desires to
take advantage o the retail services flexibilitv for telecommunicat'^on services other
than BLES as defined in section 4927.01 of the Revised Code set forth in the-rles
for catnoetitive teleghone comvanies but that is not interested in nursuin¢ an
individual company-designed ap,plication for altemative regulation p3usu tat to gase
number 92-1149-TP-COI.

(B) Adontion of the EARP by an ILEC enables the II.,EC to operate der the n:tail
service reauirements developed for comnetitive telephone companies

(C) This EARP does not limit an ILEC's ability to provose a comnanv-avecific plan un ier
the existine alternative re¢alation euidelines set forth in case number 92-1149-TP-
COI which could also gualifv the com»anv for theprouosed retail service rules

(D) The retail service rules established for comRgtitive telenhone companies is only &q
option for an ILEC if the II^EC adovts a qualifying alternative reguiation ulan.

(Ft Alr u hgnot favored the conmission tnav unon its own motion r^grood cause
shown, waive any reqairement standard or rule set forth in this chaptgr,

490I :1-4-03 Term of the olan.

(A) An ILEC can opt into this BARP at anytime by makine e a,p,pronn' t^ e f►ling with the
commission: An approurlate filing is one that includes:

9®0'10'7



Appendix C -4-

(1) A cont,yleted auolication form. as may be modified from time-to-time by the
commission.

(2) An atmlication Igo,uosine to cap BLES rates at existing levels as an alteniative to
rate base/raterof return repulation pursuant to section 4927.04 of the Revised
Code, and to grice all other telecommunication services pursuant to the
provisions of araeranh (C) of nile 4901 • 1-4-06 of the Administrative Code and
section 4927.03 of the Revised Code.

(3) All necessary tariff modifications to implement EARP to be p^filed wlth the
conunission's staff thirty days before docketingthe application

(4) A plan as to how the II..EC will meet all of the comtnitments set forth in rule
4901:1-4-06 of the Administrative Code

u shalt deliver eon r: yaOa its aDulication omce Df the Ohio COnsum^

counsel at the time the ILEC files the application with the oommission

(C) An 1LEC electing altetnative re lug ation pursuant to this chaoter aetees to can its
BLES rates for the rm of the plan. Accordinelv. the commission waives the
reauirement to file the schedules set forth in divisions (A) to (D) of section 4909.18
of the Revised Code.

(D) Any person may file a reauest for hearine on the apiLhLcation within twenly davs
Absent extraordinarv circumstances established through clear and convincing
evidence that reasonable Munds for a hearine exist, a hearing will not be held.
Unless otherwise ordered. a hearing reguest not ruled upon by the commission will
be automatically denied on the forty-sixth day after the II.EC application was filed.

(E) The II.EC'sMV-lication shall be automatically avvroved on the fort,y-sixth day unless
orhPravise suspended by the commission In all cases where reasonable atounds for
hearinftare found and/or a suspension of the annroval t:nocess is arattted. the
commission will render a decision on the application within one hundred ei¢htv davs

ff^g:

(F) There is no predetermined termination date for the EARP absent a revocation
nroceedin¢ outlined in naraeauh (H) of this rule.

(G) Once the ILEC has met the commitments set forth in rule 4901:1-4-06 of the
Adniinistrative Code the companv may continue under its EARP terminate the
alternative regulation nlan and return to traditional rate-of-retum reeulation or
pmpose a companv-snecific altemative regulation nlan

(Hl If the conunission believes that the ILEC has failed to comply with the terms of the
plan the commission shall give the ILEC notice includin¢ a basis of such belief and
a reasonable p,eriod of time to come into comoliance. The oommission shaH not
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revoke anv EARP uniess the commission detexmines after further notice to the
I= and hearine that the ILEC in fact has failed to materialiv cottmty with the
terms of the glan and in fact has failed to come into compliance within such
reasqnable period of time Pn'or to any such ntlin¢ to revoke anX order atmroving
the plan_ the commission shall take into consideration consgqttences of s
on the ILEC as well as the impact on its customers.

0 o:

(1) In order to tioate or withdraw from an EARP an II,EC must file a notice with the
commission which sets fonh the reasons for the withdrawal and infQrugs the
co atI36i0I1 jSa,^w the PrOO9is ing to retum to traditional regulation or will
be filing a comnanv soeoific alternative regulation plan, Such notice shall also be
served u^on the office of the Ohio consurners' oounsel A notice of withdrawal will
not be atmroved until another reggIatorKframework is adotrted bxft commission.
The commission shall order such procedures as it deems necessary in its
consideration of the request to withdraw.

An ILEC choos' ¢ to retum to rate-of-retum regulation is requh+ed to IIATB

and services inta comgliance with the apytrouriate re¢alatorv framework for all
recuiated services A11 existine rules, guidelines, and orders that are availabie for
n Ft's today, such as case numbers 84-944-TP-COL 86-1144-TP-COL 89-564-TP-
COt and 92 1149 TP COI wiil still remain The ratea in effeot under elective
alLernative reg-ulation shall remain in effect until otherwise modified b 1LEC
with the commission's aornoval An ILEC returnins to rate-of-return re'on
bears the total risk of recovery of commitment investments durine the ^erlod it was
under altetnative re ation

4901:1-4-04 Aanitcabilitv of other rules and reeutattoos.

To the extent thev do not conflict with the urovisions set forth herein and absent a waiver,
all commission reauirements andpolicies will Mlv to the ooerations of everyEC
adoutine eleative altemative reaul?tion. Examples of such reauirements and nolicies

codifiedinclude, but are not limited to. the minimtun telephone servia3,Y '̂nSCil iwk (MTSS)
at Chapter 4901 • 1 5 of the Amin;strative Code lifeline services such as service
connection ass' tance (case numbers 89-45-TP-UNC and 91-564-TP-UNC) discounts for
persons with comm ,nication disabilities (case number 87 2A6-TP-COI)blocking of 976
servicesjcase number 86-1044-TP-COI), disconnection of local service rules (case
number 96-1175 TP ORD)9-1 -1 service (ca senumber 86-911-TP-COI} privacy and
number disclosure reauirernents (case number 93-540-TP-COI). altetnative onerator
service nrovisions (case number 88 560-TP-COI) txovisions involving customer-owned.

ated tele nes (case number88-452-TP-COlI. local ition cardc-r
re^, uirements (case numbers 95 845 TP-COI and 99-998-TP-COI) and carrier access
r,harge policies and Mders.

4901:1-4-05 Accounting standards.
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Accoun! ecara are re uired to be maintained in ac
of accounts for local telephone oymtions by all ILECs.

ZU14

4901:1-4-06 Alternative regu lation commitments.

re

(A) Advanced services

(1) Advanced telecommunications services cagability is the availabilitv of hieh-
syeed fuIl broadband tPteommunications that enables a custorner to orig_niate
and receive hish-puality data. &pphics. and video using any technoloev (e.c..
xDSL cable fiber optic fxed wireless, satellite or other system) at a minimum
rate of two hundred kilobits per second in one direction.

2 ion nl

-5-

dance with the uniform s0

"u st c oID orovid

0

e the

(a) Hieh density central offices: No later than twelve months from the effective
date of the alternative regitlation alan an ELJEC mustProvide advanced
tPloconttnunications service capabilitv from all class five central offices
(CO) in its traditionai service territories which serve census tracts with a

An II.EC electine this alternative
followina:

oaU tion densitv of five hundred or more oeoole ner square mile as
deFmed by the 2000 census.

(i) No later than twelve months from the effeotive date of the alternative
regulation plan. an ILEC must deploy broadband advanced
telecommunications services unon customer d@mandsixtv davs
to any customer within twelve thou and feet from a hi gh density CO.

(ii) No later than twenty-four months from the effective date of the
altPrnative reguula ion plan an ILEC must deploy broadband, advanced
telecommunications services unon customer demand within sixtv davs
to any customer within eiehteen thousand feet fi+om a higb dnsi tV CO.

(b) Countv seat central offiees• For counties that do not meet the pgpula 'on
density criterion described in paragf,gph (A)(2 a) of this rule, an ILEC must
provide advanced telecommunications service caoabilityfrom all class five
COs in its traditional service territories that are within the county seat no
later than twelve months from the effective date of the alternative re¢ulation
vlan.

(i) No later than twelve months from the effective date of the altemative
regulation plan. an ILEC must deglov broadband^ advanced
telecommunications services upon customer demand within sixty days
to any customer within twelve thousand feet from a county seat CO.

000500
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TheILEC must implement a lifeline

(ii) No later than twenty-four months from the effective date of the
alternative re ation plan. an II.EC must denloKbroadband. advanced
telecornmunications services uoon customer demand tvthin sixty davs
to anv customer within elghteen thousand feet from a county seat CO.

(B) Lifeline assistance

1 1FlIS'_+YMPiIiA1s 'j-L ides eli aS^J C

-7-

^r3I t7F:Ires
customers with the maximum contribution of federally available assistance
Eligible t;feline service consists of flat-rate monthlv access line service with
touch-tone service.

(a) Credits: The ILEC shall credit one hundred ner cent of all nonrecurring
service orderchuees for commencing service and a mcarthlv amount that
will ensure the maximun} federal matchingcontribution.

(b) Other benefits: Lifeline customers shall receive a waiver of the local
exchangg service establishment doosit recuiremen free blp„kmg of toll
mm 906/976 diali_patterns., an ontion to nurchase call waitina and
ontion to purchase other features for medical and/or safety reasons.
Requests to purchase vertical features nwst be sigaed by the customer
certifyins that the customer has a legitimate need. either for medical or,
safety reasons for the mtio €eature(s) requested

(c) Restrictions• The discount will aoolv to onxv oae access line per household
Ooticnal features , er than call waitina are nrohibited unless the ph2ne
coManv receives a sistted statement from the customer self-ce ify ii ng ^t
the feature is necess for medical and/or safety reasons. Existing lifelina
customers that have optional featttres prior to the adontion of this plan will
be Qrandfathe d into the iLfeline proernm so lonQ as the customer makes no
chanses whatsoever to their existing local exchanee service Telephone
oomuanies are urohibited from marketine vertical services to existin
new lifeline customers.

(2) l.ifeline assistance eligibilitv shall include:

(a) Home ener¢v assistance proaram (L.IHEAP HEAP. and E-HEAP)

(b) Ohio enerev credit roeram (OECP).

(c) Food stamps.

(d) Suonlementa! security income-blind and disabled (SSDI)

(e)Spplemental security income-aged (SSI).

m Q
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(f) General assistance (includin di¢ sability assistance IDA)1.

(¢) Medical assistance (medicaid)includina anv state Mmram that miaht
sµpplwt medicaid.

(h) Federal pubh housinglsection eig_hi<

(i) Ohio wo}ks furst (formerly AFDC).

Q) Household income at_or below one hundred fifft.y_par cent of he povertv
evel.

(3) Each II.EC particiPatine in the EARP shall offer a lifeline assistance nroaram to
ine?igible customurs throughout the traditional service area of that canier,

conformance with_this rule.

I

(a]HLCs with fifty thousand or more acoess lines sh 11 automatioally enmll
customers into lifeline assistance who narticbate in a qgalifvine mo¢ram
AdditionallX, such comanies must also enroU customers who nartici e in
aqual•fvipg oaramby usina on-line comnanv to ageettey verification or
self-certification.

(Y) ILECa with less than fifty thousand access lines may use one or any
combination of automatic enrollment on-line companv to a¢ertcy
verification and/or self-certification to enroll customers into lifeline
assistance who participate in a quaiifLmg pro am.

(c) AIl 1LFCs rgust use self-certification to eruvIl customers into lifeline
assistance who oualify throueh household incortte-based reauirements

(4) At no time will the monthly access line discounts cause the local service rates to
be less than zero.

(5) Lifeline assistance customers with nast due bills for reg„î ated local service
char¢es will be offered specigt Aavment atranaements with tfw initial navment

fornot to ezceed twenty-five dollars bef re service is installed with the balance
vegulated local charges o be paid over six equal monthl-Y pavments Lifeline
assistance customers with past due bills for toll service charaes will be reql}jred
to have toll restricted service until such uast due toll service charges have been
paid r until the customer establishes service with a aubseqt}ent toll orovider
pursuant to the minimum telephone service standards

(6) Staff will work with the Vprornrate state mencies which administer aualifyine
proerams for lifeline assistance and the 1LECs to iLcgotiate and acqg •re on-line
access to the agencies' electronic databases for the 12uroose of accassinc the
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and data

-9-

[lIC.-1;.c! i e

On line verification and automatic enrvlLment will be in place within six months
after the effective date of a coWany's alternative regplation plan.

(7)^1n II^EC is e^tted to perform a verification audit of a customer already on

lifeline assistance service.

(8) All lifeline proUam activities must be eootdinated through an advisory board
comvosed of commission staff the office of the Ohio

i s• 1 ^.ir1^11
Commis.cion staff wiil work with the advisory board to reasdi- consensus.
ldowever. where consen.sus is not Cossible, the commission's staff shall make ft
fnW detPr+nWaton Advisorg board decisions on how the pxqAUm is
implemented and the lifeline uromotionaLplan are subject to oommission
rPview. Companies with less than fif^y thousand aocess lines may loin with
other such comgMies to form one advisory board.

(9) The ILEC will establish an annual marketing budpt for pMmotine lifeline and
-F rmirtg outreach using ten cents per access line multiplied by the number of

residential access lines the companv serves Thg ILEC shall wolt with the
advisory board to reach a consensus where nossible, reg drg<m how e

ark ing buds:et funds will be apent. The msrketU budget funds shall onlv be
snent for the gmmoti and marketing of lifeline ervice and not for the
administrative costs of i-mulementin¢ and operat,Lne the 1'tfeline p,t'Qgt^m.

(C) Retail rate commitments

An II,EC's offe

m u

iAf•1!fi f-wj IiL!

ontional ex

sha$ incl

enaea erv >L

sident

that be
Rravided to custom rs on the effective date of the alternative regulatign plan
shall continue to be available to customeis unless the grommission subseonently
aonmves changes to these olans

(]3 Tier one rate cM

(a) Core service rato caps

(i) Tier one core service used in these rules shall include BLPIR as
defined in section 4927.01 of the Revised Code, and basic caller ^
only

(ii) An ILEC adontine alternative reQalation gursuant to rhis c ter. shall
can the in-territorv rates for tier one core service at the existing rates for
so long as the comnanv remains tauler the EARP. The electins 1LEC's
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existing rates shall rerneserLt the tnaximu.m 2"peilinR' levels, below
which the ILF^may lower or raise rates unon nutkittg the ap •ate
filing with the commission.

(iii) The electing ILEC may not price below th-c LRSIC of each service ^us
a common cost allocation The ILEC may provide a comtnon cost
stu to the commission's staff to justifv the cwmmon cost all 'on or
the 1LEC ma,y use a default allocation of ten ner cent for common
costs_

(b) Noncore service rate M

(i) Noncore tier ow services shall include:

i

I

S P• d 0 ;hanee service a V;Vti lines

U CaII waitina,

U Call trace *57).

(d) Centrex aQce,cs lincs.

(e) Private branch gxchangg (PB ) trunks

(f) Per line number identification blockine.

(g) cN Znpublished number service._

(h) Nl1 access and usage. unless exemtrted.

(ii) An electinglLEC shall c.gp the rates for all in-territary noncore tier one
services at existing rates for twenty-four months from the effeaive date
of the alterna 've regulation olan

(iii) During those twenty-four months the electing ILBC may lower or raise
rates below the op upon making the annro 'stnn e#"ilina with the
commission.

(iv) The electing L L.C mgy not piice below the LRSIC of each service plus
a common cost allocation The II.EC mayMovide a common cost
study to the commission's stafl'to iustifv the common cost allocation or
the ILEC may user a default allocation of ten per cent for common
csts•

(v) After twenty-four months upward nricina flexibility fora second local
exchanae accm scrvicl• e and call w itin¢ shall be limited to no
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ein_nricebervearfore

-11-

maximum can for the life of the nlan that i double the ' im_ tt•al ra.
for each serv't^,

(vi) After twenty-four_ months unward oricine flex bilitv for all other tier

one noncore smLm s be limited ca thatis double the initial

rate for the life of the plan.

(4) Tier two services

(a) Tier two services include all re¢alated. twblic telecotnmumication services
that do not fall on tier one.

i

I

(b) Tier two servicg rates are not sub,_,jgct o^My rate cap and mav be mficed at

market-based

(c) The rate for any tier two service muat reco-ver the LRSIC associated with the
,'ce plas a common cost allocation The ILEC maay pnovide a cormnon

cost study to the commission's staff to^tifv e.o on cost allocation or

the ICEC may use a default Ioc i f tcn ce f common cos ts .

(5) Nothine herein rnohibits an electina II.EC from secking, through an appropriate
- ^4i1'na with the commission. the flexibility to discount

center tte._^rotuc
basis-wh

anv demonstrates that the discount is nece
meet comoetition and provided the disoount is unifoindy available to all tier one
service customers within the desisnated exchanges) or wire center(s).

6) Notice to customers of an es ASll!,'iW2f)!JS I with en
= aQ*ablished in the rules for a^mnetitive telenhone comnanies.^^•- - -

490121-4-08 EHidbilitv for alternative reaulation of BLES and other tier one
servi .

(B) An II.EC is not eligible to atrolv for altemative re„uiation of BLES and other tier one

the Revised Code, alternative reaul ion of BL,ES and other tier one services

(A) Any IL,EC with an atmroved aualifving EARP 4et forth in rules 4901•1-4-01 to
4901 1 4-fl7 of the Administrative Code maxrequest pursuant to section 4927,03 of

services until it has fully complied with the advanced services and hfeh
parenmrnitments set forth in

Administrative Code for laree
Administrative Code for smal
alternativereenlation fa* BLS

aaran

in rates

A) and _(B) of tte 4901:1-4-06 of tb
ILECs and set forth in tule 490 :1-4-07 of the
ILECs AnILEC may apIx for EARP and

and other tier one services contemogMeously if
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I

I

the applicant can demonstrate that it fully meets the aoalicable EARP conunitments
on the day of filingof both apnlications.

4901:1-4-09 BLES fi' g reauirements and orocess for aoplication.

(A) An application and all reonised exhibits shall be made in the form provided by the
commission.

(8) Exhibits to an vAication

(1) An affidavit from an officer of the ILEC verifyinQ that the aonlicant fullv
complies with the elective altemative regulation cornn»tmenis as rmuired kv
nara hs (A) and (B) of rule 4901:1-4-06 of the Adntinistrative Code for lar¢e
ILBCa and as requirod by rule 4901 • 1-4-07 of the dm' tnatiye Code for sma11
ILECs.

(2) An identification of the telephone exchanee area(s) for which the II.BC seeks
altetnative re ation for BLE,S anli other tier one services and the comiZetitiva
market test progrosed by the apQlicant for each tel@phone exchange area

(3) Sup„portine information and detailed analvsis demonstratine ehat the annlicant
r ee s on a telenhone exchange area basis a least one of the com itive
market tests as set forth in 29rasranh (C) of rule 4901:1-4-10 of the
Adt,.,.nudstrative Code. '1'his information slimilbe contained within an affidavit
filed bXan officer of the ILHC attestinft to the veracity of the data upon which
ft applicadon is gmmi"

(4) Anv tmoposed tariff modifications necessary to iaWlement the prioine flexibility
rules set forth in para nh (A) of rule 4901•1-411 of the Administrative Code .

(C) The application shall be desianated by the commission's docketing division usin¢ the
case nurQose code "BW. _. Ondie same d_ aY_ftt the ILEC files its comnlete
aoolication with the oammissiorg the I1tEC shall deliver one cppy of its appiioation
to the office of the Ohio consumers' counsel

^b) All gprsons seeking ntervention must file the apptonriate motion within seven
catendar daqs of tle filine of the IL..6C's application.

(F) Confidential information filed by the ILEC wiU be eligible for nronrie, ar treatment
in accordance with rule 4901-1-24 of the Adm'ntistra ive Code Parties shall be
afforded access to all confidential information and Dppo_tt^$ data addt'essed within
an application by entering into a protective agreement with the II.EC The ILEC has
the duty to negotiate such asreements in good faith with the narties in a t'melv
manner and, the commission will decide any issues that the narties are una}z to
resolve regarding the protective agFeement.

000506
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I

(E) AM pq_rty who can show good cause why such atrolicationshould not be g uet_esl_
must file Mth the conom-ission a written staternant detailiM the reasoas witWn fortv-
five calendar days after the aonlication is docketed.

(Q) With resnect to the four tests identified in naraeranh (C) of rttle 4901-1-4-10 of the
Administ ative Code, an ILEC'lication shall be atiuroved automaticallv and
become effective on the one huadred twentv-first dav after the initial fililiZ unless
sused by the cotnntission the le¢sl director or an attotnep examiner A hearing
will not be held absent extraordinarv circumstances established throu¢h clear and
convin_cinggvidence. s is ' g ft comcpission, that a hearinp is needed. Wh
commission detennines a hearina is necessary and/or a susoension is ordmd^ the
eomaission wiIl render a decision on tbe a,pplic tion within two ht}ndred seventy
davs of filine.

(H) Anap 1^'t cgtion containine an alternative comnetitive rnarket test (i e a test not found
in pm^r„anhs (C)(1) to (C)(4) of rute 4901:1-4-10 of the Administrative CodeZtivig
not be subjyct to ft automatic timeframe The cpmmission will establish the
api>mnriate process and timeframes for revicw of such application.

4901:1-4-10 Comnekdive market tests.

(A) In ot3ier to aualifv orpricingflexibilitv for BL.ES and other tier one setvices the
agplicant has the burden to demonstrate that the ILE C meets at least one of the
competitive market tests set forth in parauanh (C) of rule 4901•1-4-10of the
Administrative Code in each of the requested telenhone exchan,se area(s) Thus, ag
apgliaation for altemative rqealadon of BLES and other tier one seryices ttta_y
contain more than one telMhone exchange area but the test(s) must be annlied to
eacb telephone exohauae area individuallv within that appii.cati(n.

(k) For anv telephone exchanve area(s) in which the 1LEC is not at ted alternative
regulation for BLES and other tier one services the 1LEC's BI.ES and otber tier one
services rmain subject to all ft reqniremerits of EARP. Fgcludine the nricin
reauirementsgursuant to paragr,ah () of rule 4901:1-4-06 of the Administrative
Code. For any telenhone exchange am(s) in which the ILEC is eranted altemative
reettlation for BLES and other tier one services, ^ricine flexibility for the iZEC's
BLES and other tier one services will not be subiect to parascaph (C) (3) of rule
4901:1-4-06 of the Adtr}iuistrative Code All of the remainingreQuriecmenet of
EARP will continue to aplY to the ILEC's retail service offerings_

(C)jf the agplicant caa demonstcate that at least one of ihefoilowing comgg(itive market
tests is satisfied in a telep]longgxchanee area. the Mlicant will be deemed to have
met the statutorv criteria found in division (A) of sectian 4927 .03 of the Revised
Code for BLES and other tier one services in that tele^hone exchanee area. Thsse

000 "r-0'7



Appendix C

O11lI lqili►''V dQ1i9t t7reclud an from ur9JJ4sin
atatutorv criteria are satisfied through an alternative competitive market test.

(1) An aoolicant must demonstrate in each reauested telephstte excbanqe area that at
least twentv five Egr• cent of total residential aocess lines are vmvided bv
uoaffiliated CLECc at least twentyprent ^f total comoany access lines

whaye been lost sinoe 1996 as reflected in the annlicant's annual re,M ftled ith

the oommission for 1996 .

(2) An annlic t must demonstrate in each recl„g.ested telephone exchangg are^thatA
least twentv oer cent of total residential access lines are nrovided bv diated
Cr Rr'Q a_d the p^,gsence of at least two unaffiliated facilities-basel CLECs
providin¢ BLES to residential customera

(3) Annlicant must de onstrate in each rcquested teleghon_e exchange area that at
ft-ated4^y unailileast fifteen per cent of total residential access lines art3os.y^c^ ^^ ^

CLECs thepresence of at least two unaffiliated facilities-based CLECs
Rra i ing BLES to residential customers and the nresen_ce of at least five
alterna8ve providers servina the residential market

4) An must demo

to

in each retrat tei honeex that at
leastfifteen p,er cent of total residential acm;s lines have been loLt since 2002 as
reflected in the aanlicant's annual report filed with the commission for 2002
and the oresence of atleast five unaffiliated facilities-b
servinp the residential market.

For

m
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of demonstrating that a ctmnet•ftive market test is satisfiAl^!iLttCih

nile the aWicant mav in its competitive maiket test. count as a CLEC or an
alternative provider any other ILEC affiliate servine the residential market in the
reguested leohone exchanee areas.

4901:1-4-11 Pricina of BLES and other tier one services.

(A) In each telephone exchane area where an ILFC meets at least one of the comoetitive
market tests set forth in paraa•aoh (C) of rule 4901•1-4-10 of the Administrative
Code the ILEC will be Rranted nn'cine flexibilitvas set forth below for tier one

ncore services in lieu of the EARP pricingiules set forth in narasxatZhcore and Ao
of rule 4901:1-4-06 of the Administrative Code. An II EC will begLanted. in

those j;RhonexchanM areas tier two rnicins flexibili v for all tier one nonooze
servyces BLES and basic caller ID will also besubject to Br'icittg fl&aib.iUn in os
telephone exchange areas Subject to the p,ricinp flexibility in this rule, the rate for
BLES and basic caller ID roay be lowered or raised uon makingthe appmnriate ti
two commission twelve f

alternattve reeulation for BLES in the relevant teienhone exchangg areas . the B.EC&
initial upward pricin¢ flexibility for BLES and basic caller ID shall be limitel to an
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annual i4ct ease of no more than one dollu twentv-fiye cents abqve the BLES rate at
the time that the ILEC is granted BLES attemati-vgreeulation and an annual incrgase
of no more than fiftv cents above the basic caller II) rate in existence at the time that
the ILEC is araned BLES ahemative reS,tlation,In snbseguent years. the II,EC's
w_ward nricing flczibility for BLES and basic caller ID shall be limitedlo an annual
increase of no more than one dollar tweqty-five cents above the BLES rate in effect
at the end of iha preced'rtg twelve months and an atmtl imerease of no more than
fifty cents above the basic oaller ID rate in effect at the end the preceding twelve
months. No bank,igg of increases will be allowed.

B) Rates for intrasttr ,. carrier access. 94-1 service, 02le attachments Ed conduit
occupmM. pav telephone services. toil nresubscri^tim md teleconununications
relay service are not affecte+d bv this rule and shall continue to be subject to the
appli^le laws. Mm and oiders of the commission and the federal comm_unications
commission. In addition the commission mav in the future add additional

ulated new sarvices to this list of exemoted services for which the commission
determines that a specifike public 94iiev interest exists.

(C) In those telenhone exchanee areas where an ILEC is gmted Wc'̂g^f exibilitv for
BLES and other tier one services an LFC i& not nermitted to nrice its tier one retail
service(s) below the LItSIC of each service plus a comman cQst allooation. A
telenhona comkaany may allocate connnon costs using a fx allocator of ten ner
cent. In tbe event the ILEC chooses to use a different corntnon cost allocator the
ILEC will have the burden of esta 'blEShinglhe reasonableness of the chosen common
cQst alloeator. U.gon rQuest of the commission staff, the ILEC shall p;ovide cost
surport to the staff

(D) In those telepho exchanae areas where an B.BC is gMaW pricine flexibil'̂ ^y for
BLES and other tier one services, it must continue to offer to aualifvine lifeline
customers BLF.S, including anv nonrecurring charaes for service establishtnent.
service connection and service change orders associated with establis ' a ftle
BLES access lir}e,at the rates in existenoe at the time the ILEC fiiles an.ano7icat_^
under this chagkL If rates for a lifeline castomer's BLES_ increase pursuant to
nangFanh (A) of rule 4901:1 4 11 of the Administrative Code. the lifelinedisoount
shall be adjpsted to ensure there is n net rate increase to aualifyhle ' eline
customers, The commission reserves tb.e rig^tto mgd& this restriction based on
changes made by tbe federal communications commission to tl^e lifeline or uaaiversal
service fundine nroerams.

Jianee areas where an ILIiC is gramd pricing flexibility for(E) In those telenhotte exc
BLES and othel tier one services, the ILEC shall utilize t^e processes set forth in
rule 4901:1-6-2,1 of the Administrative Code for the filing of all s_ubsequent tariff
armlications for BLES and other der one services. In those telep^hc neLex-cbage areas
where an ILEC is ed gricine flexibilit)Lor BLES and other tier otir servicm the
]LEC shall nr_ o_videRrior actual customer notice to the affected customers by biII
ipsertbill menage d,irect mail, orLif the customer eonsents electronic maii a
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minimum of thirty days prior to any increase ' rates The applicatlon, when filed
with the commission, musl include a ooo of the actual notice that was sent to
affected customers and an affidavit verif=g that such notice was 'vgt en to
customers The cvstomar n"ce shall comply with the custom,er notice reauirements
set forth in pK4Uaphs (B) and (C) of rule 490 1 :1-6-17 of the Adtninistrative Code
All of the remaining rules for II.BCs operatin"g pursuant to EARP found in Chanters
4901:1-4 and 4901:1-6 of the Administrative C2de witl cgntirlue to apply.

4901:1-4-12 Term, revocsJtion and modification of aiteruativereoulatioo od
BLES and other tier oue services.

(A) The EARP rules set forth in Ruagraphs (F), (IT)(1) and (J) of rule 4901 • 1-4-03 of the
Administrative Code also apply to th4 term rgvocation and withdrawal of the p^gn
for temative re¢ulation of BLES and other tier one services

(B) If the commission has reason to believe, based on a chanee in the
telecommunications market in a tele-phone ex arnae area(s) or based on the motion
of an Lterested stakaholder setting forth reasonable erounds that the macket in a
teleohone exchanee area(s) has changed such that it maXno loger meet one of the
competidve market tests set forth in oaraaranh (C) of rule 4901•1-4-10 of thm
Administrative Code the commission shall notice the I1.EC and regtlire it to show
cause as to why altemative ree_ttlation for BLES and other tier one services in the
involved teleahone ezchange area(s) should not be uevoksd Based on that review,
the commission will take whatever action it deems nocessarv. if any, includine

an inv tieation or scheduline a h ' e to consider revocation of the

I

nlrPrnative re¢ulation for BLES and other tier one services in a telenbone exchangc
area(s) Consistent with division (C) of section 4927,03 of the Revised Code tbe
commission may modify or revoke any order anting the 1LEC altetnative
regulation for BLES and other tier one services in a teleuhone exchanee area(s)
Pendig any review of alternative regulation of BI.FS the iLr' will maintain the
pricing flexibility^reviouslygranted until or unless otherwise modified by the
commission.
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BEFORE

THE PUBLIC UTILITIES COMMISSION OF OHIO

hl the Matter of the Application of the )
hnplementation of H.B. 218 Concerning ) Case No. 05-1305-TP-ORD
Alternative Regulation of Basic Local )
Exchange Service of Incumbent Local )
Exchange Telephone Companies. )

ENTRY ON REHEARING

The Commission finds:

(1) On March 7, 2006, the Commission issued an Opinion and
Order in this matter in which we adopted new elective
alternative regulation plan (EARP) rules, as set forth in
Appendix C of the opinion and order. We directed that the new
EARP rules become effective upon the earliest date permitted
by law and that the existing EARP rules, as set forth in Chapter
4901:11I, Ohio Administrative Code (O.A.C.) should be
resrinded simultaneously with the new EARP rules becoming
effective.

(2) Applications for rehearing of the Opinion and Order of March
7, 2006, were filed on April 6, 2006, by the following entities: the
Ohio Telecom Association (OTA), AT&T Ohio (AT&T), Verizon
North Incorporated (Verizon), Cincinnati Bell Telephone Com-
pany LLC (Cincinnati Bell), and jointly by the Ohio Consumers'
Counsel (OCC), the c[ties of Cleveland, Toledo, Holland, Mau-
mee, Northwood, and Oregon, the Appalachian Peoples Action
Coalition, Communities United for Action, Edgemont
Neighborhood Coalition, Consumers for Fair Utility Rates, and
the Neighborhood Environmental Coalition (collectively Con-
surner Groups). Memoranda contra of one or more of the sub-
mitted applications for rehearing were timely filed on April 17,
2006, by the Ohio Cable Telecommunications Association
(OCTA), OTA, AT&T, Cincinnati Bell, and Consumer Groups.

(3) Section 4903.10, Revised Code, among other things, provides
that any affected person, firm, or coporation may make an ap-
plication for a rehearing within 30 days following the journali-
zation of the order. The Commission may grant and hold a
rehearing on the matters specified in the application if, in its
judgment, sufficient reason appears.
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(4) In the March 7, 2006 Opinion and Order, the Commission re-
jected Consumer Groups' recommendation that incumbent local
exchange companies (ILECs) seeking basic local exchange ser-
vice (BLES) alternative regulation should be required to meet
commitments in addition to those commitments they have al-
ready met pursuant to their EARps (Opinion and Order, March
7, 2006, at 11).

(5)

Specific to Rule 4901:1-4-08, O.A.C., Consumer Groups argue
that the Commission erred in determining that additional
cornmitments are not appropriate in a competitive environment
(Consumer Groups Application for Rehearing at 25). In their
application for rehearing, Consumer Groups posit that
additional commitments are necessary in order to ensure that
alternative regulation for BLES may be in the public interest (Id.
at 27). By requiring the ILEC to make advanced services
available throughout every exchange for which BLES alternative
regulation is granted, Consumer Groups claim that the
Commission will provide the public with a benefit in return for
increased BLES rates. Consumer Groups assert that the
increased public benefit will help make BLES alternative
regulation in the public interest (Id.).

The Commission fully considered Consumer Groups' argu-
ments concerning additional connnitments in the March 7, 2006,
Opinion and Order. Consumer Groups have raised no new ar-
guments for the Commission's consideration. Therefore, Con-
sumer Groups' application for rehearing on the issue of
additional commitments is denied.

(6) With respect to Rule 4901:1-4-09, O.A.C., the Consumers Groups
seek rehearing of the Commission's rejection of their request for
the adoption of a blanket protective agreement for information
that the ILEC alleges is confidential. Consumer Groups assert
that the schedule contemplated by the Commission's BLES
alternative regulation rules does not provide sufficient time for
the parties to negotiate a protective agreement, receive the
confidential information, and serve discovery regarding the
confidential information. In support of their position,
Consumer Groups represent that interested parties have only
one opportunity to state their objections to an application. They
believe that the adoption of a blanket protective agreement will

-2-
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(7)

assist interested parties in presenting their case to the
Commission in a timely manner.

Consumer Groups also recommend that the Commission
should shorten the time for ILECs to respond to discovery. In
particular, Consumer Groups recommend that the Commission
require that discovery responses be provided within ten days of
service. Additionally, they request that Rule 4901:1-4-09,
O.A.C., require electronic service of discovery requests and
responses (Consumer Groups' Application for Rehearing at 38,
39).

In regard to the Consumers Groups' application for rehearing
specific to the request for the adoption of a blanket protective
order, the application for rehearing is denied. Issues such as
confidentiality agreements are initially best left for parties to
negotiate. To the extent that the Commission becomes aware of
problems in the negotiation process, it can, at that time, adjudi-
cate the disputed issues. In rendering this decision, the Com-
mission recognizes that it is likely that many of the potential
parties to such confidentiality agreements have already entered
into such similar agreements with one another in the past. The
Convnission notes that it will be in an ILEC's best interest to
work cooperativelywith the other parties regarding the nego-
tiation of confidentiality agreements. Otherwise, the ILEC runs
the risk of losing the automatic approval process due to the
suspension of the application in the event additional time is
needed to address disputed issues.

With respect to the Consumers Groups' application for rehear-
ing specific to its request for shortening• of the discovery proc-
ess, the application for rehearing is granted. The Commission
agrees that an expedited discovery is appropriate in order to
allow parties to timely review data prior to the filing of plead-
ings. Therefore, Rule 4901:1-4-09, O.A.C., shall be amended as
follows:

(I) All parties shall electronically serve their discov-
ery requests. All discovery responses are to be
electronically served within ten days of being
served with the discovery request, or within the
time frame specified by the commission.
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(8) Consumer Groups seek rehearing relative to Rule 4901:1-4-
09(B)(3), O.A.C. SpecificaUy, Consumer Groups interpret the
Commission's Opinion and Order to allow ILECs the
opportunity to supplement their applications without
suspending the application or providing interested persons
with an additional opportunity to respond. Consumer Groups
reference the Commission's acknowledgement that, "even if the
initial application failed to contain the needed information, the
company would still have an opportunity to supplement its
filing in order to rectify any deficiencies" (Consumer Groups'
Application for Rehearing at 28 citing to the Opinion and Order
of March 7, 2006, at 12). Consumer Groups submit that Rule
4901:1-4-09(Bx3), O.AC., does not currently provide for the
supplementing of an application. To the extent that any
supplementing of the application is allowed, Consumer Groups
assert that interested persons should be provided with the
oppoitunity to respond to the supplemental material (Id. at 28).
Consumer Groups point out that if the supplemental filing
occurs after the expiration of the 45-day window to file
objections, interested persons would have no opportunity to
comment on or object to the supplemental filing. Consumer
Groups also note that the subsequent supplementing of the
application will reduce the amount of time for the Commission
to review the revised application (Id. at 29).

(9)

Based on their identified concerns regarding supplemented ap-
plications, Consumer Groups request that the Commission
amend its rules accordingly. Specifically, Consumer Groups
recommend that the Commission require its staff to docket a
certification that an application is complete. This certification
would trigger the time frames contained in the BLES alternative
regulation rules (Id. at 30). Alternatively, Consumer Groups
recommend that the Commission suspend all deficient applica-
tions and allow interested persons to respond to the supple-
mental information (Id. at 30,31).

The while discussion of Rule 4901:1-4-09(B)(3), O.A.C., in the
Opinion and Order specifically allowed for the possibility of an
ILEC supplementing its application to rectify any deficiencies.
Rule 4901:1-4-09, O.A.C., as currently written, does not account
for this possibility. While we do not think it necerssary to adopt
Consumer Groups' proposal to require a suspension of any
supplemented application and a staff certification of a complete

-4-
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application, we do believe that, depending upon the signifi-
cance of the additional material, the Commission may find it
necessary, pursuant to Rule 4901:14-09Q), O.A.C., to change the
time frames associated with approval of the application
including the 45-day deadline for objections to an application.
Of course, the Commission may, at any time, suspend an
application as set forth in Rule 4901:1-4-09(G), O.A.C., including
aRowing for further review of supplemental information if the
Commission deems it appropriate due to a material change in
the substance of the application.

Additionally, consistent with of our amendment of Rule 4901:1-
4-09(B)(3), O.A.C., above, the Commission clarifies. that Rule
4901:1-4-09(C), O.A.C., should be amended to require that any
supplemental information filed with the Commission should
also be concurrently served on OCC. All other rehearing
arguments with respect to this issue are denied.

(10) Consumer Groups seek rehearing with respect to Rule 4901:1-4-

09(D), O.A.C.. Specifically, Consumer Groups contend that the
Conunission erred by failing to provide a longer time frame for
the filing of motions to intervene. Rather than all persons
seeking.intervention filing the appropriate motion to intervene
within seven calendar days of the filing of an ILEC's
application, Consumer Groups request that the Commimion
provide a 14-day time frame for the filing of motions to
intervene. In support of its position, Consumer Groups state
that the current seven calendar days is AN inadequate time
frame due to the voluminous nature of the BLES alternative
regulation applications and the limited staffing resources of
many of Consumer Groups' offices. Consumer Groups assert
that the current time frame will result in entities being forced to
file motions to intervene simply to protect their interests.
Consumer Groups also point out that, based on the
Commission's established time frames, an II.EC applicant will
have twice as much time to file a memorandum contra as a
potential intervenor would have to file a motion to intervene (Id.
at 32-34).

Further, Consumer Groups recommend that ILECs filing BLES
aitemative regulation applications should provide notice of the
filing of the application so that interested persons have a greater
chance of knowing that the application has been filed. Con-

-5-
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sumer Groups note that, absent adequate public notice to the
BLES customers to be affected by the BLES alternative regula-
tion, the ability for public participation will be greatly hindered
(Id. at 41, 42). Therefore, similar to the requirements of the al-
ternative regulation rules originally adopted in Case No. 92-
1149-TP-COI, In the Matter of the Commission's Promulgation of
Rules for Establishment of Alternative Regulation for Large Local Ex-

change Companies, Consumer Groups advocate that the Commis-
sion require that IL.ECs provide individual notice to OCC,
parties to the companies last rate case, and affected municipali-
ties, as well as newspaper notices to customers in communities
covered by BLES alternative regulation (Id. at 42).

(11) With respect to Consumer Groups' request for a longer time
frame for the filing of motions to intervene in BLES alternative
regulation cases, the Conunission finds it appropriate to grant
rehearing, as specifically addressed below. In particular, the
Commission agrees with Consumer Groups that extending the
deadline for the filing of motions to intervene from 7 days to 14
days is appropriate in order to provide potential intervenors
with additional time to more thoroughly review the applicable
BLES altemative regulation application. The Commission be-
lieves that the additional seven days for the filing of motions to
intervene should not significantly interfere with the Commis-
sion's ability to timely consider an application for BLES alterna-
tive regulation.

Additionally, the Commission agrees that some form of public
notice of the filing of an application for BLES alternative regu-
lation is appropriate. Although the Commission does not see the
value of notifying municipalities or parties to an ILECs' last rate
case, which may have occurred almost twenty years ago, the
Commission believes that Rule 4901:1-4-09(B), O.A.C., should be
amended as follows:

(B)(5) Copy of proposed legal notice notifying the
public of the filing of the application. The public
notice should occur within 7 days of the filing of
the application and should be printed in the legal
notice section of a newspaper of general circula-
tion in each county corresponding to the ex-
changes for which BLES alternative regulation is
being requested. The requesting ILEC should

I
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confer with the Commisai.on staff regarding the
content of the legal notice prior to commencing
with the publication of the public notice.

All other arguments raised on rehearing specific to this issue are
denied.

(12) Consumer Groups seek rehearing regarding the Commission's
use of the terms "persons" and "parties" in Rule 4901:14-09,
O.A.C. Specifically, Consumer Groups note that in Rule 4901:1-
4-09(D), O.A.C., the Commission states that "persons" seeking
intervention must file a motion to intervene within seven
calendar days following the filing of the application. Consumer
Groups also call attention to the fact that, pursuant to Rule
4901:14-09(F), O.A.C., any "party" who can show good cause
why the application should not be granted must file its objection
within 45 days of the application being filed. Consumer Groups
contend that the distinction created by the Commission in Rule
4901:1-4-09, O.A.C., results in two adverse effects. First,
nonparties will be prerluded from filing objections to a BLES
alternative regulation application and those persons seeking
intervention would have to wait for their motions for
intervention to be approved prior to filing an objection (Id. at 35,
36).

Additionally, Consumer Groups assert that if a person is not a
party until the granting of intervention, it will impede their
ability to enter into confidentiality agreements, as contemplated
in Rule 4901:1-4-09(E), O.A.C., until subsequent to the granting
of intervention. Consumer Groups submit that such a result
will adversely affect the filing of objections pursuant to Rule
4901:1-4-09(F), O.A.C. (Id. at 37). Therefore, Consumer Groups
recommend that the Commission change "party" to "person" in
Rule 4901:1-4-09(F), O.A.C., and include as "parties" all persons
who have pending motions to intervene (Id.).

(13) Rehearing is granted for the limited purpose of clarifying that
Rule 4901:1-4-09(D), O.A.C., should be amended to reflect that.
"all persons seeking intervention in order to be considered as a
party in this proceeding must file a motion to intervene within
14 days of the filing of an application seeking BLES alternative
regulation." Additionally, we have included the words "person
or" in Rule 4901:1-4-09(F), O.A.C., immediateiy prior to the
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word "party" in order to clarify that a person does not have to
be a party in order to file objections to an application However,
the Commission notes that, consistent with our procedural rules
contained in Chapter 4901, O.A.C., to the extent that an
objecting person does not seek intervention, the person win not
be entitled to discovery privileges.

Additionally, the Commission emphasizes that Rule 4901-1-16,
O.A.C., states that for the purposes of Rules 4901-1-16 to 4901-1-
24, O.A.C., the term "party" includes any person who has filed a
motion to intervene which is pending at the time that a
discovery request or motion is to be served or filed. Therefore,
all persons with pending motions to intervene can participate in
discovery, including the entering into confidentiality
agreements. All other arguments raised on rehearing specific to
this issue are denied.

(14) Consumer Groups also seek rehearing in regard to Rule 4901:1-
4-09(F), O.A.C., and the requirement that objections to an ILEC's
application must be filed within 45 days. Specifically,
Consumer Groups assert that for those applications in which an
ILEC relies on a customized competitive market test, additional
time beyond the normally allotted 45 days must be provided
due to the fact that the basis for the ILEC's competitive test
might not be readily discernible (Id. at 31, 32). Specifically,
Consumer Groups believe that the Commission should modify
the rules so that for those cases in which the ILEC uses an
alternative competitive test, interested persons file their
objections 45 days after the Commission has issued an entry
establishing the process and time frames for consideration of the
application (Id. at 32).

(15) Consumer Groups' application for rehearing with respect to this
issue is granted for the purpose of clarification inasmuch as it
appears that Consumer Groups misunderstand the BLES
altemative regulation rules. The Commission specifically
provided in Rule 4901:1-4-09(H), O.A.C., that applications
containing an alternative market test are not subject to the
predefined process set forth in Rule 4901:1-4-09(G), O.A.C.
Rather, as stated in Rule 4901:14-09(H), O.A.C., the
Commission will establish the appropriate process and time
frames for consideration of such applications, after reviewing
each application.

®©J=V ..3
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(16) AT&T seeks rehearing relative to Rule 4901:14-09(G), O.A.C.
Specafically, AT&T contends that the 90-day time frame
originally proposed by the Commission staff is more than
sufficient time for interested parties to review the informatiori
submitted by an ILEC specific to the competitive tests. In
support of its position, AT&T notes that no approval time frame
in the Commission's Competitive Retail Service Rules (Chapter
4901:1-6, O.A.C.) exceeds 90 days (AT&T Application for
Rehearing at 16).

Cincannati Bell asserts that, due to the fact that the Commission
has provided the mechanism to extend the automatic approval
deadline in those cases in which there is some controversy,
ihere is no need for the automatic approval to be 120 days. Cin-
cinnati Bell further points out that, inasmuch as objections to the
application must be filed within 45 days, it should be apparent
shortly thereafter as to whether the application will require a
hearing or additional analysis that would prevent the automatic
approval process from occurring. Therefore, Cincinnati Bell
contends that it is unnecessary to hold all applications subject to
a 120-day automatic approval process. In lieu of the existing
rule, Cincinnati Bell recommends that the Commission shorten
the automatic approval time to 75 days from the date of filing
the application (Cincinnati Application for Rehearing at 3,4).

Verizon and OTA both assert that the Commission has provided
no justification for the 120-day automatic approval process.
Each advocates that the Commission adopt a 45-day automatic
approval process similar to that which currently exists for elec-
tive alternative regulation (Verizon Application for Rehearing at
6; OTA Application for Rehearing at 8). OTA also submits that
the timeline for a suspended application should be 135 days,
rather than the current 270 days. In support of its position, OTA
states that 135 days is the timetable established for intercarrier
arbitrations (Id.).

(17) AT&T's, Cincinnati Bell's, Verizon's, and OTA's applications for

rehearing with respect to this issue are denied. The
Commission believes that 120 days is appropriate to allow
sufficient review by interested persons and the Commission.
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(18) Consumer Groups seek rehearing with respect to the automatic
approval time frames incorporated in Rule 4901:1-4-09(G),
O.A.C. Specifically, Consumer Groups assert that the
Commias;on erred in adopting an automatic approval process
for BLES alternative regulation applications. In support of their
position, Consumer Groups posit that, unlike the elective
alternative regulation framework (Case No: 00-1532-TP-COI
[00-1532], In the Matter of the Commission Ordered Investigation of
an Elective Alternative Regulatory Framework for Incumbent Local
Exchange Companies), BLES alternative regulation is much more
subjective and requires much closer scrutiny regarding the
application of various tests being performed on an exchange
basis (Consumer Groups' Application for Rehearing at 40).

(19) Consumer Groups have failed to raise new arguments for the
Commission's consideration. Therefore, their application for
rehearing with respect to this issue is denied.

(20) Cincinnati Bell seeks rehearing relative to Rule 4901:1-4-09(H),
O.A.C. Specifically, the company advocates that the
Commission establish an automatic 180-day approval process
for customized BLES alternative regulation cases filed pursuant
to Rule 4901:1-4-09(H), O.A.C. In support of its position, the
company notes that pursuant to Section 4909.42, Revised Code,
even in a traditional rate case, if an application is not resolved
within 275 days, the proposed rates may go into effect subject to
a refund order. Cincinnati Bell asserts that a BLES alternative
regulation case should be far simpler to resolve than a total
company rate case. Cincinnati Bell contends that absent a
specified automatic approval process, a primary goal of
alternative regulation, to simplify regulation, will be lost
(Cincinnati Bell Application for Rehearing at 5).

Similarly, OTA submits that the Conunission has failed to de-
fine any process whatsoever for customized BLES alternative
regulation cases. Rather than having no process parameters,
OTA proposes that, consistent with Rule 4901:1-4-09(I), O.A.C.,
the Commission should be required to issue a decision within
270 days (OTA Application for Rehearing at 3).

(21) Cincinnati Bell's and OTA's applications for rehearing specific
to this issue are denied. As discussed above, rather than estab-
lishing a procedural process and approval time frames for cus-
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tomized competitive market tests, the Commission, in Rule
4901:1-4-9(H), O.A.C., clearly stated that the Commission wiA
establish.the appropriate process and time frames for review of
such applications. Until the Commission receives such an
application, it has no ability to anticipate the level of review that
will be necessary for these types of filings.

Rule 4901:1-4-10, O_A.C., provides that in order to qualify for
pricing flexibi&ty for BLES and other tier one services, an ILEC
has the burden of demonstrating that it meets at least one of the
competitive market tests set forth in paragraph (C) of the rule in
each of the requested exchanges. These tests include the fol-
lowing:

(a)

(b)

An applicant must demonstrate in each requested
telephone exchange area that at least 25 percent of
total residential access lines are provided by unaf-
filiated competitive local exchange companies
(CLECs), and at least 20 percent of total company
access lines have been lost since 1996 as reflected
in the applicant's annual report filed with the
Commission for 1996.

An applicant must demonstrate in each requested
telephone exchange area that at least 20 percent of
total residential access lines are provided by unaf-
filiated CLECs, and the presence of at least two
unaffiliated facilities-based CLECs providing
BLES to residential customers.

(c) An applicant must demonstrate in each requested
telephone exchange area that at least 15 percent of
total residential access lines are provided by unaf-
filiated CLECs, the presence of at least two unaf-
filiated facilities-based CLECs providing BLFS to
residential customers, and the presence of at least
five alternative providers serving the residential
market.

(d) An applicant must demonstrate in each requested
telephone exchange area that at least 15 percent of
total residential access lines have been lost since
2002, as reflected in the applicant's annual report

000521
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filed with the commission for 2002, and the pres-
ence of at least five unaffiliated facilities-based al-
ternative providers serving the residential market.

(23) With respect to its alleged assigrunent of error relative to Rule
4901:1-4-10(C)(4), O.A.C., AT&T objects to the use of December
31, 2002, as the date for measuring ILEC line losses. AT&T
considers this date to be arbitrary inasmuch as the use of the
same test year for all exchanges of all ILECs fails to recognize
that competition entered the local exchange arena at different
times, different locations, and thru different technologies. In
support of its position, AT&T contends that its total residence
lines in service reached its peak in 2000 and achxally began to
decline in 2001. Therefore, AT&T believes that by utilizing
December 31, 2002, as the starting point for the analysis under
the fourth competitive market test, the Comu,igaion has ignored
the first two years of residential line km.

Rather than the Commi,ssion's proposed reliance on December
31, 2002, data, AT&T proposes that for any specific exchange,
the Commission should allow an ILEC to use any post-1996
year data as the starting point for the analysis required by the
test, provided the data is obtained from an IL.1?C's annual re-
port. Therefore, each exchange could have its own specific
starting point for the purpose of applying the fourth competi-
tive market test under Rule 4901:1-4-10(C), O.A.C. AT&T
opines that this approach will. allow for an evaluation on a more
granular level (Id. at 8, 9).

Similarly, OTA, in its application for rehearing, asserts that the
identification of 2002 as the test year for all carriers under the
fourth competitive test of Rule 4901:14-10, O.A.C., is arbitrary
and discriminatory. OTA advocates that the Comrnission
should permit each company to identlfy its own apex for access
lines and measure line loss from that polnt.

Further, OTA opines that the Commission erred by prP*niaing
Rule 4901:1-4-10(C)(4), O.A.C., on exchange-level information
(OTA Application for Rehearing at 4). In lieu of exchange-level
information, OTA proposes that the Commission allow for
market-measures proposed by the applicant carriers (OTA
Application for Rehearing at 4-6). Likewise, Verizon believes
that, inasmuch as competitors do not compete on an exchange

0©0522
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basis, the Commission should, at a minimum, allow pricing
flexibility on an extended area service local calling area basis
(Verizon Application for Rehearing at 5).

(24) As to AT&T's and the OTA's request for rehearing regarding
the selection of year 2D02 as the base period for the fourth
competitive market test, their applications for rehearing are
denied. As we stated in our Opinion and Order, the fourth
predefined competitive market test was adopted to address
various concems raised by commenting parties regarding the
technology advancements and its impact on the competitiveness
of the local telecommunications service market that was not
reflected in the staff's proposed three predefined tests (Opinion
and Order at 35). The fourth test captures the changing market
characteristics identified by data and affidavits submitted by
various parties of record. Both AT&T and OTA raise the
argument that using a spec[fic year as the starting point for
measuring the impact of competition or reasonably available
alternatives to BLES would disadvantage some carriers that
started experiencing competition earlier than such set date.
Both AT&T and OTA argue that the Commission should use the
peak year of residential access lines for each exchange as the
starting point of the analysis. Data presented by the OTA in
Attachment B to its initial comments reflect that the ILECs
experienced a peak in their access lines in the years 1999 and
2000. However, we are mindful of, and agree with, the AARP
and Consumer Groups' argument that not all of the residential
access line losses occurring since the residential access lines
peak in a given exchange area are the result of competition but
may, in some cases, be due to a loss of lines to the ILEC's
affiliate DSL offering or the use of cable modem as a substitute
for dial-up internet access from a second line (AARP Reply
Comments at 17; Williams Affidavit at 9; Consumer Groups
memorandum Contra at 12).

In support of its selection of 2002 as the starting point in the
fourth "off-the- shelf" competitive market test, the Cominission
believes that 2002 recognizes the transition of the loss of second
lines replaced by DSL and cable modem and excludes any data
distortions due to access line losses not due to the presence of
competition for BLES or the availability of reasonable
alternatives to BLES Further, the Commission highlights that it

30tJ%,-J23



05-1305 TP-ORD -14-

was not until Iowa Utilities Board v. FCCI, on January 22, 2001,
that the UNE-P became a potential competitive offering to
BLES. The Commission, itself, did not incorporate the requisite
LJNE-P offering until its October 4, 2001, decision in Case Nos.
96-922-TP-UNC, In the Matter of the Review of Ameritech Ohio's
Economic Costs for Interconnection, Unbundled Network Elements,
and Reciprocal Compensation for Transport and Termination of Local

Telecommunications Traffic. The actual implementation of UNE-P
offerings did not occur unti12002.

Accordingly, the applications for rehearing relative to the
selection of 2002 as the starting point for the competitive test in
Rule 4901:1-4-10(C), O.A.C., are denied. While reaching this
decision, the Commission notes that, to the extent that an ILEC
can demonstrate its own unique circumstances, it may certainly
avail itself of the alternative market test option pursuant to Rule
4901:1-4-09(H), O.A.C.

(25) With respect their next assignment of error pertaining to Rule
4901:1-4-10, O.A.C., AT&T, OTA, and Verizon each object to the
Commission's reliance on the presence of facilities-based
alternative providers for the purpose of satisfying the fourth test
in Rule 4901:1-4-10(C)(4), O.A.C. In lieu of facilities-based
alternative. providers, AT&T proposes that the Commission
premise the rule on the presence of alternative providers. AT&T
and OTA assert that the term facilities-based alternative
provider is inappropriate inasmuch as it excludes some voice-
over-Internet (VoIP) providers and nonfacilities-based
competitive local exchange companies (CLECs). Specifically,
AT&T and OTA believe that by premising the rule on facilities-
based providers, the Comniission is inappropriately excluding:
(1) broadband service providers that do not offer their own
VoIP service, (2) VoIP providers that provide VoIP services over
another provider's broadband, and (3) CLECs that serve their
end users solely via resale arrangements with ILECs (Id. at 9-12,
OTA Application for Rehearing at 5, Verizon Application for
Rehearing at 3).

(26) In regard to the request for the removal of "facilities-based"
qualifier for the alternative providers used to meet criteria set
forth in the fourth competitive market test, AT&T's, OTA's, and

1219 F.3d 744 (80` Cir. 2000), cert. granted in part, 148 L.Ed. 2d 788, 121 S.O. 877 (Jan. 22, 2001)
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Verizon's applications for rehearing are denied. As we ex-
plained earlier, the access line losses included in the fourth
competitive market test account for any access line lost by the
ILEC, including losses to facilities-based CLECs, nonfacilities-
based CLECs, facilities based VoIP providers, nonfacilities-
based VoIP providers and wireless providers. Therefore, con-
trary to AT&T's and OTA's allegation, the first part of the fourth
competitive market test adopted by the Commission indeed ac-
counts for the impact of nonfacilities-based VoIP providers and
nonfacilities-based CLECs offering resale competition.

Nevertheless, the Commission believes that it is important that
the second part of the test focus on the presence of facilities-
based altemative providers.

Pursuant to Section 4927.02(A)(2), Revised Code, it is the policy
of the state to rely on market forces, where they are present and
capable of supporting a healthy and sustainable, competitive
telecommunications market, and to maintain just and reason-
able rates, rentals, tolls, and charges for public telecommunica-
tions services (emphasis added). Nonfadlities-based alternative
providers are entities that can be in the market today and gone
tomorrow, with no investment in facilities to indicate the
serious commitment to the provision of alternative services to
BLES. For an ILEC to demonstrate that there is either
competition for BLES in a given telephone exchange area or the
customer has reasonably available altematives, and that there
are no barriers to entry, we find that the ILEC has to
demonstrate that the alleged competition is a austainable
competition through the showing of the presence of facilities-
based alternative providers, in addition to a certain level of
market share loss.

Additionally, as AT&T admits, broadband services providers
that do not offer their own VoIP services should be excluded
from the second part of the test as they do not provide
alternative telecommunications service to the ILEC's BLES.

(27) Relative to the test incorporated in Rule 4901:1-4-10(C)(4),
O.A.C., Consumer Groups assert that neither the established
benchmark year of 2002 or the threshold of a loss of at least
fifteen percent of the access lines was subject to public
comment as required by Section 4927.03(A)(1), Revised Code,

,
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and was not proposed by any of the parties in this proceeding
(Id. at 21, 22). Consumer Groups similarly argue that Rule
4901:1-4-10(D), O.A.C., was not issued for public comment and
was not discussed in the Commission's Opinion and Order (Id.
at 24, 25). Consumer Groups also. assert that the Commission
failed to comply with Section 4903.09, Revised Code, by failing
to justify the criteria of the fourth competitive market test and
not providing the findings of fact and written opinions setting
forth the decisions reached in the order (Id. at 22).

(28) With respect to the preceding Consumer Groups' assignment of
errors, the application for rehearing is denied. Specifically, the
Commission emphasizes that all changes made by the
Commission to the staff proposal were based on the
Commission's analysis of the record, including the comments
filed by the various parfles.

(29) In regard to their assignment of error related to the specific
competitive market tests incorporated in Rule 4901:1-4-10(C),
O.A.C., Consumer Groups assert that the Commission's
competitive market tests fail to comply with the statutory
criteria of Section 4927.03, Revised Code. Specifically,
Consumer Groups contend that the mere fact that there is a
presence of competitors in a market does not constitute the lack
of barriers to entry required by the statute. Rather, Consumer
Groups submit that such a fact simply signals that competitors
have overcome the barriers that do exist.

i

Consumer Groups reject the Commission's finding that barriers
to entry are intended to focus on barriers that prevent a carrier
from ever being able to compete in a market and do not include
challenges that face a new competitive entrant in a given market
(Id. at 12 citing the Opinion and Order of March 7, 2006, at 22).
Consumer Groups contend that the additional language in Sec-
tion 4927.03(A)(3), Revised Code, demonstrates that the re-
quired "no barriers to entry" is something in addition to the
requirement that services be "subject to competition."

Consumer Groups submit that the Commission has failed to
establish that satisfying one of the tests incorporated in Rule
4901-1-4-10(C), O.A.C., constitutes a demonstration that there
are no barriers to entry for the provision of stand-alone BLES.
Consumer Groups opine that the existing available BLES
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(30)

alternatives, including intermoclal services, are all offered as
part of a package bundled with other services and that these
bundled service offerings are not the type of services which are
addressed in H.B. 218. In support of its argument Consumer
Groups note that prior to H.B. 218, the Commission, in 2001,
determined that bundles that include BLES are subject to
competition or had reasonably available alternatives for all of
the ILECs in the entire state (Id. at 15 citing to 00-1532 Opinion
and Order, December 6, 2001). Therefore, Consumer Groups
argue that if bundled services are considered to be an existing
substitute to stand-alone BLES, there would have been no rea-
son to enact H.B. 218 (Id.).

As further support for its position, Consumer Groups note that
the competitive test established pursuant to Rule 4901:1-4-
10(C)(1), O.A.C., fails to require a showing of competition for
BLES, or the lack of barriers to entry for BLES (Id. at 18). Rather;
Consumer Groups state that this test simply requires a showing
that there are unaffiliated CLECs serving a percentage of
residential access line in an exchange (Id.). Consumer Groups
call attention to the fact that the CLECs identified for the test
may not actually offer stand-alone BLES. With respect to the test
identified in Rule 4901:14-10(C)(1) and (4), O.A.C., Consumer
Groups provide that simply because an II.EC has lost lines does
not reflect the lack of barriers to entry (Id. at 19). While the tests
established in Rule 4901:1-4-10(C)(2) and (3), O.A.C., require the
presence of competitors providing BLES, Consumer Groups
indicate that there is no requirement that BLES competition has
reached a specified level or that there has been a demonstration
that there are no barriers to entry for the provisioning of BLES
(Id. at 20). For example, Consumer Groups posit that the
potential exists that an alternative provider may only serve a
portion of. an exchange and, therefore, would not satisfy the
criteria set forth in H.B. 218 (Id. at 21).

Consumer Groups' assignment of error relative to the
Commission's treatment of the issue of "barriers to entry" and
the established criteria of Rule 4901:1-4-10(C), O.A.C., is denied.
In reaching this decision, the Commission finds Consumer
Groups' arguments appear to be premised on the belief that in
order for an II.EC to satisfy H.B. 218, any condition that makes
entry more difficult must be removed for all potential
competitors. The Commission finds such an interpretation to be
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unreasonable and impractical. Realistically, all companies are
confronted with at least some conditions that make entry
difficult. Therefore, the primary issue becomes an analysis of
whether these difficulties can be overcome by some competitors
or whether market conditions involve true barriers to entry that
prevent or significantly impede entry beyond those risks and
costs normally associated with market entry. If H.B. 218 stands
for the proposition that afl conditions that make entry difficult
have to be ellminated for all potential competitors, such an
interpretation will create an insurmountable burden of proof for
an ILEC to satisfy. Further, the Commission points out that,
while the legislature provided general guidance to the
Commission regarding the establishment of alternative BLES
regulation, the ultimate decision making authority regarding
the implementation of this authority was delegated to the
Commission.

As we explained in our Opinion and Order, the intent of the
competitive market tests set forth in Rule 4901:10-4-10(C),
O.A.C., is to require the applicant to demonstrate that that BLES
is subject to competition or that reasonably available
altematives exist and that no barriers to entry exist for BLES.
Inasmuch as the telecommunications market is continuously
evolving, the Commission cannot pigeonhole a competitive
market analysis via one specific test. Rather, the Conwlission,
in its rules, focused on specific factors demonstrating for
residential BLES customers that all of the statutory criteria
found in Section 4927.03(A), Revised Code, have been satisfied.
For example, to the extent that an ILEC can demonstrate that it
has lost a°real" percentage of its residential customer base and
that there are competitive alternatives available to BLES
customers, the Commission is satisfied that barriers to entry are
not restricting the ability of competitors to cnmpete. As part of
its analysis, the Commission previously noted that every
customer subscribing to a bundled service which includes BLES
is, by definition, also a BLES customer. S'nnilarly, contrary to
the Consumer Groups' argument, the test components
measuring access line losses do measure BLES competition
because each access line customer previously purchased BLES
from the ILEC. In this regard, Consumer Groups' position also
ignores Section 4927.03(A)(2)(c), Revised Code, which requires
the Commission to consider the availability of "functionally
equivalent or substitute services." Further, as additional

I
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protection, the Commiaaion's Rule 4901:1-4-10(C), O.A.C.,
requires that an ILEC satisfy both criteria of a single competitive
market test rather than just one of the established criteria or the
other.

By suggesting that there was no reason to enact H.B. 218
because the Commission's 00-1532 orders already found
competition exists for BLES, the Consumer Groups inaccurately
portray our 00-1532 decision and the implications of H.B. 218's
subsequent enactment. Prior to enactment of H.B. 218, BLES
was beyond the scope of alternative regulation under Section
4927.03, Revised Code. Our decision in 00-1532 did not
deregulate stand-alone BLES or otherwise provide regulatory
exemptions applicable to stand-alone BLES. Rather, in 00-1532,
we made certain competitive findings applicable largely to
discretionary services that extended to the entire state of Ohio.
For example, we found that bundled service packages offered
by the ILEC (including those containing BLES) are competitive
with bundled service packages offered by CLECs. Therefore,
pursuant to our Order in'00-1532, ILECs received relief limited
to bundled service packages.

By contrast, in the current rulemaking under H.B. 218, we are
creating an alternative regulatory framework applicable to BLES
and imposing additional competitive market tests to be applied
on a granular level. The competitive market tests in Rule
4901:1-4-10(C), O.A.C., are new and go well beyond the
competitive findings in the 00-1532 rulemaking. The new
competitive market tests are sufficiently rigorous and granular
to support a finding that, consistent with H.B. 218, there are
reasonably available alternatives to BLES in the affected
exchange or that BLES is subject to competition in the affected
exchange; those same demanding test criteria also demonstrate
that no barriers to entry exist for alternative BLES providers in
the affected exchange. Accordingly, the Commission is satisfied
that the competitive market tests in our rule satisfy all of the
requirements found in Section 4927.03(A), Revised Code.

Notwithstanding the aforementioned conclusions, an interested
person can always file an objection alleging barriers to entry in
specific exchanges addressed in an ILEC's application. Further,
the Commission emphasizes that the competitive market tests
available pursuant to Rule 4901:1-4-09(C), O.A.C., simply
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represent the available "off-the-shelf" options and do not
restrict the ability of an ILEC to still,propose their own
competitive market test for the Commission's consideration.

(31) Verizon contends that the thresholds for access lines lost and
the number of competitive providers are arbitrary and unrea-
sonable and do not comport with the requirements of Section
4927.03(A)(1) and (A)(3), Revised Code (Verizon Application for
Rehearing at 2). Rather than requiring an ILEC to demonstrate
both a percentage of access line loss and a specific number of
competitors, Verizon proposes that the Coutmission require that
an ILEC satisfy oniy one of the two portions of the tests cur-
rently incorporated in Rule 4901;1-4-10(C), O.A.C. (Id. at 4).

(32) Verizon's application for rehearing with respect to this assign-
ment of error is denied. As discussed above, the requirement of
satisfying both criteria of the competitive market test provides
additional assurance that the statutory intent of H.B. 218 is satis-
fied.

(33) As one of their assignnients of error, Consumer Groups dispute
the Commission's rejection of their proposed competitive max-
ket test.2 They contend that of all the competitive market tests
proposed in this proceeding, only their test comports with the
statutory requirements and will ensure that there are no barriers
to entry and that the service will be subject to competition or
that customers will have reasonably available aiternatives (Con-
sumers Groups Application for Rehearing at 23).

-20-

The Consumer Groups proposed a two-part test as an altemative to the staff proposed market tests. This
test is as follows:

The appGcant must demonstrate that there are no barriers to entry associated with the provision of BLES.
The applicant must provide evidence of the absence of factors which would indubit timely, significant,
and sustainable maricet entry. The appllcant must present evidence, including market share evidence; ;
that market entry in each exchange is resulting in the provision of BLES throughout the exchange, outside
of packages or bundles, by unaffiliated CLECs and facilities-based CLECs.

The applicant must demonstrate in each requested exchange that at least 20 percent of total residential
aocess lines are provided by unaffiliated facitities-based CLECs; that at least 35 percent of total sesidentiai
access lines are provided by unaffiiiated CLECs (both facilities-based and nonfacilities-based); and that
BLES is available and is being provided by unaffiliated facilities-based CLECs throughout the exchange,
at prices reasonably comparable to prices for the ILEC's BLES (Opinion and Order at 35).
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(34) Consumer Groups' application for rehearing with respect to this
assignment of error is denied inasmuch as it fails to raise any
new arguments for the Commission's consideration.

(35) Consumer Groups also object to ILECs being provided with the
opportunity to propose their own competitive market test due
to their belief that the General Assembly did not contemplate
allowing ILECs to establish their own criteria for demonstrating
that no barriers to entry exist in a market. Rather, Consumer
Groups contend that the General Assembly directed the Com-
mission to establish rules relative to BLES alten:iative regulation
(Id. at 24).

(36) In regards to Consumer Groups' argument that the Commission
erred in allowing the ILECs to demonstrate that the statutory
criteria is satisfied through proposing their own alternative
competitive market test, Consumer Groups' application for re-
hearing is denied. We note that Section 4927.03(A)(1), Revised
Code, provides that the Commission, upon its own initiative or
the application of a telephone company or companies, may, by
order, exempt any such telephone company or companies, as to
any public telecommunications service, including basic local ex-
change service, from any provision of Chapter 4905. or 4909., or
Sections 4931.01 to 4931.35 of the Revised Code, or any rule or
order adopted or issued under those provisions, or establish al-
ternative regulatory requirements. Therefore, it is clear that the
statute contemplates both the Commission formulating rules for
allowing BLES alternative regulation and for consideration of an
ILEC's application for BLES alternative regulation. Accordingly,
the Commission's rules are consistent with the statutory
provision.

(37) Finally, with respect to Rule 4901:1-4-10(D), O.A.C., AT&T,
OTA, and Consumer Groups each contend that it is unclear as
to whether an ILEC can count its own affiliate, as well as an
affiliate, or the edge-out operations of another ILEC operating.
within the applicant's exchange, as a residential CLEC. Due TO
the ambiguity of the rule, they each believe that the
Commission should clarify its intentions (AT&T Application for
Rehearing at 12; OTA Application for Rehearing at 9; Consumer
Groups' Application for Rehearing at 25).
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AT&T's, OTA's, and Consumer Groups' applications for rehear-
ing requesting clarification of Rule 4901:1-4-10(D), O.A.C., is
granted. Specifically, the Commission revises the rule to clarify
that an applicant may count an affiliate of another ILEC serving
the residential market as a CLEC or an altemative provider in
the applicants' telephone exchange area subject to the applicable
competitive market test. For example, AT&T can count
Cincinnati Beil Extended Territory LLC. (an affiliate of another
ILEC, Cincinnati Bell), as a CLEC for the purpose of satisfying
the criteria of the selected competitive market test in a given
AT&T exchange. However, an ILEC may not count its own
affiliate for the purpose of satisfying a competitive market test.
Because the definition of CLEC (Rule 4901:1-4-01(E), O.A.C.,)
automatically excludes ILECs, the ILECs competiting outside
their territory against other ILECs would be inappropriately
excluded absent this clarification.

(39) Among other things, Rule 4901:1-4-11, O.A.C., provides the
pricing parameters for BLES and other tier one core and
noncore services once an ILEC meets at least one of the
competitive market tests set forth in paragraph (C) of Rule
4901:1-4-10, O.A.C. Specifically, Rule 4901:1-4-11, O.A.C.,
affords an ILEC tier two pricing flexibility for all tier one
noncore services. BLES and basic Caller ID are also afforded
pricing flexibility in an exchange where at least one of the
competitive markets tests is satisfied. The ILECs' initial upward
pricing flexibility for BLES and basic caller ID is limited to an
annual increase of no more than $1.25 and $30, respectively. In
subsequent years, the ILEC's upward pricing flexibility
similarly shall be limited. No banking of increases is permitted
under Rule 4901:1-4-11, O.A.C. Regarding Lifeline customers,
an ILEC afforded the pricing flexibility set forth above must not
increase the rates, including any nonrecurring service estab-
lishment, service connection and service change order charges.
Alternatively, if an ILEC does increase the rates of BLES for
Lifeline customers, the ILEC must also adjust the lifeline dis-
count to ensure that there is no net rate increase to qualifying
lifeline customers.

(40) AT&T, Verizon, Cincituiati Bell, and OTA complain that the
Commission acted unreasonably and unlawfully by establishing
an absolute cap of $1.25 for annual rate increases under alterna-
tive regulation of BLES. Cincinnati Bell and Verizon assert that
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there is no authority for rate caps or price controls under H.B.
218 (Cincinnati BeII Application for Rehearing at 5; Verizon Ap-
plication for Rehearing at 5). Cincinnati Bell and OTA maintain
that the Commission provided no information or analysis to
support how the annual rate limits were calculated (Cincinnati
Bell Application for Rehearing at 6; OTA Application for Re-
hearing at 7). Cincinnati Bell also claims rate restrictions appear
to be more of a political solution rather than a legal or economic
solution as those rates limits are far more restrictive and arbi-
trary than the 20 percent Iimit contained in the staff proposal
(Cincinnati Bell Application for Rehearing at 7). AT&T, Veri-
zon, Cincinnati Bell, and OTA urge the Commission to
eliminate the rate restrictions on rehearing. AT&T, Cincinnati
Bell, and OTA submit that the elimination of banking is
counterproductive and inappropriate (AT&T Application for
Rehearing at 15; Cincinnati Bell Application for Rehearing at 8-
9; OTA Application for Rehearing at 7,8). OTA continues that,
as adopted, the rule encourages carriers to adjust prices when it
is permitted to do so, rather than when the market requires it.
This "use it or lose it" approach has no place in pricing policy in
a competitive market the OTA opines (Id.).

(41) The Comri+iaQion is not surprised that the IL.ECs are opposed to
anything less than unfettered pricin,g fleadbility. As stated in the
Opinion and Order, the Commission attempted to "strike a bal-
ance between the important public policy of ensuring the avail-
ability of stand-alone BLES at just and reasonable rates, while at
the same time recognizing the continuing emergence of a com-
petitive environment through flexible regulatory treatment"
(Opinion and Order, March 7, 2006 at 40). By adopting straight-
forward pricing constraints and no banking for BLES and basic
Caller ID, the Commission accomplished this goal. While rec-
ognizing that the rule did not give the ILECs the total market
freedoms the companies sought, the Commission pointed out
that the alternative regulatory treatment afforded BLES and ba-
sic Caller ID would not duly disadvantage the ILECs since most
have the ability to offer bundled BLES offerings at market-based
rates without prior Commission approval. Furthermore, as the
ILECs have argued, competition should restrain the IL.EC's need
to increase or "bank" rates. The Commission, therefore, will not
grant rehearing on this issue.
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(42) AT&T next argues that the application of the actual dollar
amounts included in the rules rewards companies with lower
rates and penalizes companies with higher rates (AT&T Appli-
cation for Rehearing at 14). AT&T also cleima that it is undear
just how the $1.25 increase can be applied. For example, AT&T
explains that typical local exchange service is comprised of sev-
eral elements. For AT&T, local exchange service is broken
down into the network access line, central office termination
and the local usage plan selected by the customer. AT&T in-
quires as to whic.h rate element the $1.25. would apply or
whether it would apply to all three components for a total
monthly increase of $3.75. Additionally, AT&T inquires as to
the manner in which the $1.25 applies if the customer subscribes
to measured-rate service instead of flat-rate service. AT&T sug-
gests that these types of issues are the reason why percentages,
rather than dollar amounts were used in the early ILEC-specific
alterative regulation cases (Id. at 14, 15).

(43) As to AT&T's concern that the application of an actual dollar
amounts rewards companies with lower rates and penalizes
companies with higher rates, the Commission is not convinced
that this is an issue that merits rehearing. Any rate increase
must have a starting point and, as was the case with the staff's
percentage limits, some companies would benefit more than
others. However, the Commission agrees with Consumer
Groups' argument that the differential between the large ILEC's
residential flat rate service is not significant (Consumer Groups
Memorandum Contra at 7, footnote 21). Therefore, the Com-
mission denies rehearing of this issue.

With regard to AT&T's confusion regarding the application of
the $1.25 increase to disaggregated rate elements of central
office termination, network access line and usage, the
Commission agrees with Consumer Groups that the $1.25 in-
crease applies to BLES no matter how the tariffs, service or bills
are structured (Id.). In other words, while it seems logical to
apply the increase to the network access line, AT&T Ohio could
apply it to any of the other elements as long as the customer's
total increase for BLES did not exceed $1.25 in a 12-month pe-
riod as set forth in Rule 4901:1-4-11(A), O.A.C. The same
reasoning would also hold true for measured- and message-rate
services. AT&T could apply the increase to any portion of the
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disaggregated service as long as the total increase does not
exceed $1.25. Rehearing on this issue is, therefore, denied.

(44) Notwithstanding its objection to the validity of the rate caps,
Cincinnati Bell seeks clarification on how the annual limits on
rate increases will operate in practice. Cincinnati Bell's under-
standing is that the monthly rate for BLES could increase or de-
crease in one or more steps over the twelve-month period
following approval of an application for BLES alternative regu-
lation, so long as the monthly rate in that twelve-month period
never exceeds the rates at the time of the approval of the appli-
cation by more than $1.25. Cincinnati Bell then understands
that the BLES rate in effect on the anniversary date of the ap-
proval of the BLES alternative regulation would become the
new base from which the $1.251imit would be measured for the
next twelve-month period. Cincinnati BeIl seeks clarification
that this accurately describes how the $1.25 limit is to apply
(Cincinnati Bell Application for Rehearing at 8).

(45) Cincinnati Bell's request for darification regarding Rule 4901:1-
4-11(A), O.A.C., is understandable. The Commission was
careful to craft this rule to.explain how the annual limits on rate
increases would operate in practice. We can appreoate
Cincinnati Bell's desire to confirm its interpretation of the rule.
Cincinnati Bell is indeed correct as to its understanding of how
the rule would operate in practice. Since Cincinnati. Bell's
explanation is accurate, we see no need to further clarify the
rule.

AT&T, Cincinnati Bell, Verizon and OTA argue that the
Commission acted unreasonably and unlawfully by freezing
Lifeline rates at current levels. AT&T, Cincinnati Bell, Verizon,
and OTA maintain that the enabling legislation does not require
a freeze of rates for Lifeline customers. Rather, the enabling
legislation suggests that one of the policies of the state of Ohio is
to "protect the affordability of telephone service for low-income
subscribers through the continuation of Lifeline assistance pro-
grams" (AT&T Application for Rehearing at 16, 17). AT&T,
Cinc'snnati Bell, and OTA continue that Lifeline should be a dis-
count off of normal rates and should not continue as a special
subsidy borne only by ILECs operating pursuant to a qualifying
EARP (AT&T Application for Rehearing at 17; Cincinnati Bell
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Application for Rehearing at 9; (YTA Application for Rehearing

at 2).

As an alternative, AT&T and OTA support a freeze on Lifeline
rates for two years after which the Commission should permit
the Lifeline discount that is incremental to the federal plan to be
phased down over a two or three-year period until the discount
merely murors the federal plan (AT&T Application for Rehear-
ing at 18; OTA Application for Rehearing at 2). AT&T also rec-
ommends, similar to the federal plan, that the Commission
eliminate the vertical feature restriction. At a minimpm, AT&T
. submits, the Commission should pemvt Lifeline customers to
subscribe to the most popular features, such as Caller ID and
Caller ID with Name, without the need for medical or safety
self-certification. Similarly, once the foregoing restrictions are
lifted, AT&T recommends that the CommLssion also repeal the
prohibition on the ILECs' marketing of such services (AT&T
Application for Rehearing at 18, 19). As a final matter, AT&T
notes that the Conunission failed to amend the rule to reflect the
Apri113, 2005 and July 19, 2005 orders on Lifeline programs eli-
gibillty in Case No. 05-461-TP-UNC. AT&T recommends that
the Commission rectify this matter on rehearing (Id.).

(47) The only Lifeline issue that merits rehearing is the Commis-
sion's failure to amend the current Lifeline provisions of the
EARP rules to reflect the Commission's April 13, 2005 and July
19, 2005 orders on Lifeline programs and eligibility. The Com-
mission agrees with AT&T that the existing EARP Lifeline rule
should be revised to reflect these orders, and, therefore, amends
Rule 4901:1-4-06(B), O.A.C., accordingly. The remaining
rehearing arguments raise nothing new not previously
considered by the Co*+unission in this or some previous
alternative regulation proceeding (i.e., Case No. 00-1532-TP-
COI). Therefore, the remaining arguments on rehearing are
denied.

(48) We believe that we have fully addressed all of the relevant argu-
ments raised in the applications for rehearing filed in this mat-
ter. However, to the extent that there are arguments raised on
rehearing that have not been addressed herein, those arguments
are rejected and rehearing is denied.
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(49) The rules being adopted today shall take effect at the earliest ef-
fective date permitted by law. Until the effective date of the
rules attached hereto, the Couunission wiIl continue to process
cases under the regulatory procedures applicable to the in-
volved carrier at that time. The Commission will, by subse-
quent entry in this docket, announce the effective date of the
new rules.

It is, therefore,

ORDERED, That the applications for rehearing are granted in part and denied in
part, as outlined in this entry on rehearing. It is, further,

ORDERED, That the attached proposed rules (Appendix A) for Chapter 4901:111,
O.A.C., as we have further modified them, are hereby adopted. It is, further,

ORDERED, That copies of all adopted rules contained in Chapter 4901:1-4 be filed
with the Joint Committee on Agency Rule Review, the Legislative Service Cammfssion, and
the Secretary of State pursuant to Section 111.15, Revised Code. It is, further,

ORDERED, That the adopted rules be effective on the earliest day permitted by law,
unless otherwise ordered by the Commission. It is, further,

ORDERED, That the Commission is the ultimate arbiter of the meaning of these

rules. It Is, further,

ORDERED, That, unless otherwise stated herein, the rules in Chapter 4901-1,
O.A.C., apply to the filing of BLES alternative regulation applications. It is, further,
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ORDERED, That a copy of this entry on rehearing be served upon all parties and !
interested persons of record.

Entered in the Journai

f1AY - 3 20

Rened J. Jenkins
Secretary
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4901:1-4-01 Definitions.

As used within this chapter these temis denote the following:

(A) "Affiliate" means a person that (dixectly or indirectly) owns or controls, is owned or
controlled by, or is under common ownership or control with. another person. For
purrooses of these rules. the term "own" meatts to own an eauity interest (or the
eguivaleitt thereof) of more than ten per cent,

(B) "Altem•ttive provider" means a Movider of competingservice(s) to the basic local
exchange service offerine(s)regardless of the technology and facilities used in the
delivery of the services (wireline, wireless, cable, broadband. etc.).

(C) "Basic. local excharcg& selvice (BLES)" means end u.ser access to and usage of
telephone comnanv-Arovided services that enable a customer, over the nrimarv line
servingthe custonier's prentises to originate or receive voice communications wit,hin
a tocal service area, amd that con.cist of the followin¢:

( 1) Local dial tone service.

(2) Touch tone dialing service.

(3) Access to and usage of 9-1-1 setvices where such service.s are available,

(4) Access to operator setvices and directory assistance.

(5) Provision of a teleEhone direc•tory and listiniz in that directory.

(fi) Per call , caller identification blockutp services.

(7) Access to telecoinmunications relay service.

(8) Access to toll ^resubscription ittterexchange or toll providers or both, and
networks of other telephone compatries.

BLES also means carrier access to and usage of telephone comnanv-provided
facilities that enable eiid user customers originatinp or receivign voice grade,
data or image connnLmications over a local exchan¢e telephone comnanv
network oper ted within a local service area, to access interexchattge or other
networks.

(D) "Commission" means the nnblic utilities commission of Ohio.

(•) "Contpetitive local exchange carrier (CLEC)" means any facilities-based and
nonfacilities-based local eechange carrier that was not an incumbent local exchmiee
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earrier on the date of the ettactment of the Teleconununications Act of 1996 (1996

Act) or is not an entity that . on or after such date of enactment, becaazne a successor,
assign or affiliate of an incumbent local exchange carrier.

(F) "Elective alternative rettulation plan (EARP)" means a lg an adopted in case number
00-1532- 'P-CO1 tmder which an incumbent local exchange emlier receives
eamings-free regulation with greaterLricine flexibility for senicxs other than BLES
in exchanste for specific cotnmitments.

(G) "Facilities -based alternative provider" means a nrovider of competing servi ce(s)
the basic local exchange service offerine(s) using facilities that ih owns, operates,.
managg3 or controls toprovide such services regardless of the technoloav and
facilities used in the delivery of the services (wireline, wireless, cable, broadband,

etc.).

(H) "Facilities-based competitive local exchange carrier" meatv4 any local exchanee
can•ier that uses facilities it owns operates manages or controls to nrovide service(s)
subiect to the cotnmiseion evaluation- and that was not an incuntbent local exchangg
catrier in that exchange on the date of th enactment of the_1996 Act. Suchcarrier
may naniallv or totall,Xown, operate , managge or cxtntrol such facilities. Carriers not
included in this classification are carriers providing service(s) solely by resale of the
incumbent local exchange carrier's local exchan e services.

(]) "Incumbent local exchange canier (ILEC)" means with respect to any area. attv
facilities-based local exchange carrier that: (a) on the date of the enactment of the
1996 Act,providsd BLES in sucb area• and (b) (i) on such date of enactmeent, was
deemed to-be a member of the cxchang-e carrier association pursuant to 47 C F R
69 601(b)as effective on May 1 . 2OO6• or (ii) is a person or entity that, on or after
such date of enactment. becatne a successor or assianee of a member described in
clause.

(J) "Large ILEC" means any ILEC servingfiftv thousand or more access lines within
Ohio.

(K) "Long-rim service incremental cost fLRSIC)" represents the forward-lookin^
economic cost for a new or existing product that is equal to the per wtit cost of
increasin2 the voltune of nroduction from zero to a specified level while holdine all
otherproduct and service volumes constant. LRSIC does not include anv allocation
of forward-looking conimon overhead costs Forward-lookine coinmon overhead
co5ts are costs efficientlv incurred for the benefit of a firm as a whole and are not
avoided if individual services or categories of services are discontinued. Further,
forward-looking ioint costs which are the forward-lookiny costs of resources
neces5ary to provide a group or family of services shall be added to or irtcltided in
the LRSTC of the products or service.s.
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(L) "Small ILEC" means any ILEC serving less than fifty thousand access lines within

Obio.

(M) "Telephone exchange area" means a r,eogranhical service area established bv an
ILEC and Wroved by the commission which usually embraces a city, town, or
villaeg and a desiMted surrounding or adjacent area. There are currently seven
hundred thitty-eiaht exchanges in the state,

(N) "Tier one" services include BLES as defined in section 4927.01 of the Revised Code,

as well as those services that are not essential but nevertheless retain such a high
level of public intere5t that these servicec still require reeylatory oversight as set
forth in para rg_anhs (A)(1)(a) and (A)(1)(b) of rule 4901:1-6-20 of the Adntinistrative
Code.

(0) "Tier two" services include all reaulated telecommunications services that do not fall
in tier one.
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4901:1-402 EARP gencral arovisions,

(A) The alterttative reanlation ^lan set forth below is available to atty ILEC that desires to
take advantage of the retail setvi S fle 'lity for telecommunication services. other
than BLES as defined in section 4927.01 of the Revised Code set forth in the rules
for competitive tele[thone comganiec but that is not intere.sted in oursuine an
individual companv-designed application for attemative regttt ation pyrsuant to case

number 92- I 149-TP-COI.

(B) Adoption of the EAItP hy an ILEC enables the ILEC to operate tmder the retail
service requirements developed for contpetitiye telephone eomuanies

(C) This EARP does not limit an ILEC'ti ability to [Lrorrose a comgany-specific nlan under
the existing alternative reealation ¢ttidel'utec s t foxth in case ttumber 92-1149-TP-
COI which could also cualifv the co mpanv for the nronosed retail service rules

(D) The retail service ntles established for competitive telephone companies is onlv an
option for an ILEC if the ILEC adopts a aualifving alternative re tlation plan.

(E) Although not favored, the commission may uport it,s own motion. or for good cause
shown waive any reguixentent stattdard or tvle set fotth in this chapter
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4901:14-03 Term of the ulan.

(A) An ILEC can opt into thi.s EARP at anytime by rnakine the appronriate filingwith the
commission. An appropriate Filing is one that includes:

(1 ) A completed aaolication form, as may be modified from time-to-time by the
commission.

(2) An a_pplication proposing to cap BLES rates at existing levels as an altet•native to
rate base/rate-of-retmn regulation, pursuant to section 4927.04 of the Revised
Code, and to price all other telecommunication services nursuant to the
provisions of paraaranh (C) of rule 4901 • 1-4-(16 of the Administrative Code and
section 4927.03 of the Revised Code.

(3) All necessanytariff modifications to implement EARP to be prefiled with the
commission's staff thirty days before docketing the application.

(4) A plan as to how the ILEC will meet all of the commitments set forth in nde
4901:1-4-06 of the Administrative Code.

(B) An ILEC shall deliver one copy of its application to the office of the Ohio consumers'
counsel at the time the ILEC files the application with the commission.

(C) An ILEC electing alternative regulation ptu:suant to this chapter aa_rees to catzit,s
BLES rates for the tet•m of the •ilan Accord'utg-ly the commission waives the
reguiren-ient to file the schedules set forth in divisions (A) to (I)) of section 4909.18
of the Revised Code.

(D) AnyMrson may file a request for hearing on the application within twenty davs
Absent extraordinary circutnetances e,stablished throuvh clear and convincing
evidence that reasonable erotuuls for a hearing exist, a hearing will not be held.
Unless otherwise ordered a hearing request not ruled upon by the connnission will
be automatically denied on the forty-sixth day after the ILEC application was filed.

(E) The ILEC's application shall be automaticallv aonroved on the forty-sixth day unless
otherwise susQended by the commission In all cases wher® reasonable g<•ounds for
hearing are found and/or a suspension of the apprroval nroce,ss is granted the
commission will render a decision on the anolication within one huwidred eiehtv days
of filing.

(F) There is no predeternvned terrnination date for the EARP absent a revocation
proceeding outlined in paragraph (li) of this rule.

(G) Ouce the ILEC has inet the comntitments set forth in nile 4901:1-4-06 of the
Adtninistrative Code, the company may continue under its EARP, terminate tlie
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altetytative reeulation plan and return to traditional rate-of-retttrn regulation, or
piDpose a cotnpany-snecific altenative regulation plan,

(i-i) If the commission believes that the ILEC has failed to comply with the tenns of the
plp--n, the commission shall give the ILEC notice incltiding a basis, of such belief and
a reasonable oeriod of time to come ittto conipliance The eommission shall not
revoke any EARP unless the cotnmission determines, after ftu'ther notice to the
ILEC and hearirtm that the ILEC in fact has failed to inaferihllv comnly with the
terrtvs of the plan and in fact has failed towme into comoliance within such
reasonable period of tirne Prior to anj such rttlhtg to revoke any ot$er approving
the plan the comrnission shall take iuto con.sideration consequences of such action
on the ILEC as well as the inmact on its customeis.

(I) ht order to terminate or withdraw from an EARP an ILEC must file a notice with the
contmission which sets forth the reasons for the withdrawal and informs the
commission whether the ILEC is prooosine to retum to traditional re>?ttlation or will
be filing a comnanv snecific altenaative regulation ulan Such notice shall also be
s tved upon the office of the Ohio consttmers' counsel. A notice of withdrawal will
not be approved antil another r ulatorv framework is adopted by the commission.
The contmission shall order such nrocedures as it deems necessar}t in its
consideration of the reauest to withdraw.

(1) An ILEC choosine to retuin to rate-of-rettan re ation is required to bring, its rates
and services into comEliance with the appropriate reeulatork framework for all
regulated services. All existing rales euidelines and orders that are available for
ILECs today such as case numbers 84-944-TP-COl 86-1144-T'P-COI. 89-564-TP-
CO[ and 92-1149-TP-COI will still reniain. The rates in effect under elective
alternative regplation shall reniain in effect tnttil otherwise modified by the ILEC
with the commission's annroval An ILEC rettuning to rate-0f-retum relation
bears the total tick of recovery of commitment investments during the neriod it was
tuider alternative regulation
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4901:1-4-04 Applicability of other rules and reaulations.

To the extent they do not conflict with the provisions set fotth het'eiil and absent a waiver.
all commission requirements and policies will anly to the operations of every ILEC
adoptnig elective alternative regalation. Examples of such requh-ements and uolicies
include. but are not limited to, the minimtun telephone service standards (MTSS) codified
at Chagter 4901:1-5 of the Administrative Code lifeline services such as service
connection assistance (case numbers 89-45-TP-UNC and 91-564-TP-UNC). discounts'for
pe3ons with commmnication disabil.ities (case number 87-206-TP-COI) blocking of 976
Seivices f case number 86-1044-TP-COI) disconnection of local service rules (case
number 96-1175-TP-ORD) 9-1-1 service (case number 86-911-TP-CO1). privacv aiid
number disclosure requiretnents fcase nnntber 93-540-TP-COD alternative operator
service provisions (case nutnber 88-560-TP-COi) provisions involvinecustomer-owned.
coin operatPd telephones (case number 88-452-TP-CO1)local comnetition carrier
reottirementa (case numbers 95-845-TP-COI and 99-998-TP-COI) and carrier access
charge uolici ' and orders.
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4901:1-4-05 Accountinastandards.

AccolLwiiitg records are reauired to be mainiained in accordance with the wiiform system
of accounts for local teleghone ooerations by all Q.ECs.
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4901:1-4-06 Alternative regulation commitments.

Advanced .5ervices

(1) Advanced telecommunications services canabiltX is the availability of high-
sneed fiill broadband telecommmvcations that enables a custonter to otieinate
and receive hialt-ouality data, eraphics and video using any technolosv (e.g..
xDSL cable, fiber otitic fixed wireless. satellite or other system) at aglptimum
rate of two hnndred kilobits ner second in one direction.

(2) An ILEC electing this atternative regtilation plan must commit to provide the
following_

La1Hi¢h density central offices• No later than twelve months from the effective
darP of the aitemative retqtlation plan, an ILEC must p_rovide atfvattced
teleconununications service capabilitv froni all class five central o#fices
(CO) in its traditiot'tal service territories which serve census tr.tcts with a
W_gni•,tion density of five hmidred or more people per sqtuzre mile as
defined by the 2000 cen.sus.

I

(i) No later than twelve tnonths from the effective date of the atternative
regulation plan. au ILEC must deploy broadband. advanced
telecommuiicatiom service5 upon customer detnand within sixty days
to any customer within twelve thottsand feet frotn a high density CO.

ii No later than twent -four months from the effective date of the
alternative re ulg atian p3an an I[.EC must depiov broadband- advanced
telecommunications services upon cu.stomer demand within sixty davs
to any customer within eigltteen thottsand feet from a hi gh density CO .

(b) Countv seat central offioes: For couttties that do not meet the oo ulp ation
(leitsity criterion described in 2aragraoh W(2)(a) of this tule an ILEC must
peovide advanced telecommunications setvice capabilitv fi•om all class five
COs in its traditional service tenitories that are within the county seat no
later than twelve months from the effective date of the altemative reattlation
plan

(i) No later than twelve montlts fronr the effective date of the altemative
rPmatation plan , an ILEC must deploy broadband, advanced
telecommunications services upon customer dentand within sixty da^
t.o any customer withii twelve thou.sand feet from a coutttv seat CO.

( ii) No later than twenty-four mondis from the effective date of the.
altetnative reeulation plan an ILF.C tnustdeploybroadband advanced
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telecommunications services upon custotner demand within sixty days
to anycustonter withur eiphteen thousand feet finm a comtty seat CO.

(B) Lifeline assistance

(t) The ILEC must implement a lifelhte nroaram that provides eligible residential
customers with the maximum contribtttion of federally available assistance.
ElEgible lifeline service consists of flat-rate monthlv access Hne service with
touch-tone service.

(a) Credits• The ILEC shall credit one hundned per cent of all nonrecurring
service order cluu eg s for commencing service and a tnonthly amount that
will ensure the maximum federal matchins contribution.

(b) Other benefits: Lifeline customers shall receive a waiver of the local
exchange service establishment denosit requirements free blocking of toll
and 900/976 dialing pattems an optinn topurchase call wait'my and an
2ption to purchase other feanves for medical and/or safety reasons.
Rgquests to nurchase vertical features must be signed by the customer
certif}!ine that the cutitonier has a lecitiinate need either for medical or
safety,re tons forthe o tionalfe^ ature(s)requested.

(c) Restrictions• The discottnt will applv to only one access line .rer household
Optional features, other than call waiting, are prohibited unless the phone

thatc.ompwv receives a signed statement from the customer self-certifying
the feature is necessary for medical andlor safety reasons. Existing lifeline
rucromets that haveoptional feattires prior to the adootion of this plan will
beUandfatheied into the lifeline pro¢ram so long as the customer makes no
changes whatsoever to their existing local exchange service. Telenhone
companies are pmhibited trom marketinp vertical services to existin¢ or
new lifeline cu,stomers.

(2) Lifeline assistance eligibility shall include:

(a) Home energy assistance program (L AP HEAP and E-HEAP)

(b) Ohio enerey credit program (OECP).

(c) Food stamps.

(d) Supvlemental secttrity income-blind and disabled (SSDI).

(e) Supplemental security income-aged (SSI).

(f) General assistance (includine disability assistance fDAll.
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(g) Medical assistance (tnedicald) including any state proaram that might

srtRplant medicaid.

(h) Federal pttblic housin section eight.

(i) Ohio works fh•st (formerly AFDC).

(i) National school ltinch's free lunch oroaam 42 U S G 1751 to 1769h as
effective on May 1. 2006.

(k) Household income at or below one hundred fifty cent t of the povertv
level.

(3) Each ILEC participating in the EARP shall offer a lifeline assistance prosram to
eligible cit,stonters tlu•oughout the traditional service area of that carrier. in
conformance with this rule.

LECs with fifty thousattd or more access lines shall automaticallv enroll
wstomers into lifeline assistance who participate in a quaiifvinz txoeram.
Additionally, such companies must also enroll customers wlto patticipate in
a qualifying program b rLusinc on-1'uie company to agenev verification or
self-oertificat,ion._

b) ILECs with less than fifty thoucand access lines nia y use one or any
combination of automatic enrollment on-line companv to a eg nov
veritication and/or self-certification to enroll customers into lifeline
assistance who p_articipate in a qualifving nroaram

(c) All ILECs mus verify customer eligibility c:onsistent with the federal
comnumication commission's reauirglZtents in 47 C.F.R. 54, as etfective on
May 1 2006 to enroll customers into lifeline assistance who qualify
through household income-based reauirements.

(4) At no time will the monthlxaccess line discounts cause the local service rates to
be less than zero.

(5 ) Lifeline assistance customets with past due bills for re ulated local service
chy es will be offered special navment arrangements with the initial payment
not to exceed tweiitwfive dollais before service is installed, with the balance for
regalated local charges to be paid over six ecLual monthlypavments Lifeline
assistance customers with past due bills for toll service charges will be reauirted
to have toll restricted service ntil sucb pact due toll service charges have been
paid or until the custoiner establishes service with a subsequent toll provider
oursuant to the minimum telephone service standards.
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(6ZStaff will work with the anpronriate state asencies wltich administetgualifvine

paox tatns for lifeline assistance, and the ILECs to negotiate and acquire on-line
access to the agencies' electronic databases for the pmrooce of accessing the
information necessary to verify a customer's participation in an eligiblg RroQram,
and data necessary to autotnaticallv enroll customers into the lifeline Qroam
On-line verificgtion atrd automatic enrollment will be in ln ace within six months
after the effective date of a company's alternative regulation plan.

(7) An ILEC is permitted to erform a verification attdit of a customer already on
li elinqassistance service.

(91 All lifeline urosrram activities must be coordinated Sluouglt an advisory board
c:omoosed of comntission staff the office of tlte Ohio consumers' counset
consumer groups reAresenting low-income constituents and the comnanv
Cotnmission staff will work with the advisory board to reach consensus.
However, where cotvsensus is not Possible, the commission's staff shall make the
final determination. Advisory board decisions on how the pro¢ram is
implemented and the lifelinte promotional plan are subiect to commission
review. CoWnies with less than fifty thousand access lines may johi with
other such conipanies to form one advisory board.

(9) The ILEC will establish an annual tnarketing bu get for nromoting lifeline and
performing outreach using ten cents per access line multiplied by the iiuntber of
residential access lines the companv seives. The ILEC shall wo(k with the
artvisory board to reach a consensus, where possible reatiarrrlhtghow the
marketing budget futtds will be spent. The marketins budget funds sliall only be
spent for the promotion and marketing of lifel'nie seivice and not for the
adininistrative costs of implementine and oget•ating the lifeline progxam.

(C) Retail rate cornnutments

(1) An ILECs offering of in-territorv, BLES shall inclttde flat-rateygsidential calling.

(2) Any mea,sured-rate or ontionai extended area service plans that are beine
provided to customers on the effective date of the alternative reg lt^ation plan
sha11 continue to be available to customers unless the comtnission subseauently
approves changes to these nlans.

(3) Tier one rate caps

(a) Core service rate c

(i) Tier one core sevice.s as used in tltese rules shall •utclude BLES as
defined in section 4927.01 of the Revised Code, and basic caller Ill
on1
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i

(ii) An ILEC adopting ttlternative regulation pursuant to this chapter shall
cap the in-territoKy rates for tier one core service at the existing rates for
so long as the company remains tmder the EARP The electing ILEC'c
existing rates shall represent the maximum or "ceiling" levels, below
which the 1LEC may lower or raise rates upon makitt thehe appropriate
filing with the commission.

(iii) The electing ILEC may not price below the LRSIC of each service plus
a cotnmon cost allocation. The IL.EC may nrovide a common cost
ctnryto the commission's staff to justify the common cost nllocation or
the ILEC may use a default allocation of ten per cent for common
costs.

(b) Noncore seivice rate cavs

(i) Noncore tier one services shall include:

(a) Second and third local exchange seivice access lines.

(b) Call waiting.

(c) Call trace (*57).

(d) Centrex access lines.

(e) Private branch exchange (PBX) tnmks.

(f') Per line number identification blocking.

(g) Nonpublished number service.

(la) N11 access and usage, wiless exempted.

(ii) An electing ILFC shall cap the rates for all in-territory, noncore tier one
services at existing rates for twenty-four ntonths from the effective date
of the alternative regulatian plan.

(iii) During those twentv-four months, the electiug ILEC tnay lower orxaise
rates below the can upon niakine the approuriate fil'nig with the
commissiott.

(iv) The electing ILEC may not price below the LRSIC of each seivice nlus
a conimon cost allocation. The ILEC may provide a cotnmon cost
study to the commission's staff to justify the coinmon cost ailocation or
tlte ILEC may use a default allocation Qf ten per cent for Zmon

cosLs.
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(v) After twentv-four montlts upward kicing flexibility for a second local
exchanpe access service line and call waiting shall be limited to no
more than a ten per cent increase in price uer year for each seryice, up
to a maximum cap for the life of the plan that is double the initial rate
for each service.

(vi) After twenty-four months, unward pricing flexibility for all other tier
one noncore services shall be limited to a cap that is double the initial
rate for the 1'sfe of the plan.

(4) Tier two services

(a) Tier two services include all regulated, public telecommunication services
that do not fall on tier one.

(b) Tier two service rates are not subject to any rate cap and may be priced at
tnarket-based rates.

(c) The rate for any tier two service must recover the LRSIC associated with the
service plus a common cost allocation. The ILEC may provide a comrtton
cost study to the commission's staff to justifv the convnon cost allocation or
the ILEC may use a default allocation of ten per cent for common costs.

(5) Nothingherein prohibits an electine ILEC from seekin .^gh an appropriate
onfiling with the commission the flexibility to discount tier one service rates,

an exchange or on a wire cenler basis when an exchanQe has more than one wire
center, provided the companv demonstrates ttiat the discount is aecessary to
meet competition and provided the discount is tmiformlv available to all tier one
ceivice eustomers witliin the designated exchange(s) or wire center(s).

(6) Notice to customers of aily chanaes in rate.s must complywidt the notice
reauirements established in the rules for cotnpetitive telenhone companies
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4901:1-4-08 Eli 'billt for aite tive re ulation of BL and othe r er one

services.

(A) Any ILEC with tui approved qualifvine EARP set forth in rules 4901:1-4-01 to
of4901 • 1 4-07 of the Adninistrative Code may reauest vursgant to section 4927.03

the Revised Code alternative negulation of BLES and other tier one services.

(B) An ILEC is not eli ig ble to apolv for alternative re¢ulation of BLES and other tier one
services until it ha.s fully complied with die advanced services and lifeline
coinntittnents set forth in paraEranbs ( A) and (B) of ivle 4901:1-4-06 of the
Admiiistrative Code for large ILECs and set forth in rule 4901:1-4-07 of the
Administrative Code for small ILECs . An ILEC may anolv for EARP and

ifalternative reattlation for BLES attd other tier one services contemtwraneou.sly ,
thea,plicatu can demonstrate that it fully meets the gigpiicable EARP commitments
on the day of filing of both applications.
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. 4901:1-4-09 BLES filing reauirements and process for aoolication.

(A) An apnlication aud all required exhibits shall be made in the form nrovided bv the
comtnission.

(B) Exhibits to an application

(1) An affidavit from an officer of ihe ILEC verifYing thikt the armlicant fullv
complies with the elective alternative regulation commitments as reauired bv
Raraeraphs (A) and (B) of rule 4901 • 1-406 of the Administrative Code for lar¢e
t ► ;Ys and as required by rule 4901:1-4-07 of the Administrative Code for stnall
1LECs.

(2) An identification of the telephone exchanee area(s) for which the ILEC seeks
alternative reladation for BLES and other tier one services and the com tiGve
market test uroposed by the gMlicant for each telephone exehanae area.

(3) SuQporting istforntation and detailed analysis demonstratinP that the apolicattt
meets, on a teleohone exchange area basis, at least one of the competitiv.e
m.-trket tests, as set forth in paraasaph (C) of rule 4901:1-4-10 of the
Adntinistrative Code This infortnation should be contained within an affidavit
filed by an officer of the ILEC attesting to the veracity of the data upon which
the application is lzremised.

(4) Anyyronosed tariff modifications necessarv to implement the pricing fiexibiiitv
rules set forth in para ra i(A) of ntle 4901 • 1-4-11 of the Administrative CQde.

(5) Copy of orooosed legal notice notifXmg the gublic of the filing of the appiication
and stating that objections can be filed with the commission consistent with
parauaph (F) of this rule . The nublic notice should occur within seven days of
the filing of the application and shotdd be prittted in the leeal notice section of a
newspaner of general circulation in each county correspondinP to the exehanses
for which BLES alternative regulation is being requested. The reouesdne ILEC
should confer• with the commission stafl'regard'ma the content of the legal notice
prior to commencine with the publication of the public notice.

(C) The agplication shall be desiastated by the cotntnission s docketing division usinQ the
case purgose code "BLS" On the same day that the ILEC files its comnlete
application with the commission the ILEC shall deliver one copy of its a lication
to the office of tlte Ohio consumers' counsel.

(D) All persons seeking intervention in order to be considered as a partv in the
proceeding must file the appronri•tte motion to intervene within fourteen calendar
day,s of the tiline of the ILEC's application.
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(E) Cohfidential infomtation filed by the 1LEC will be eligible for Mptietary treattnent

in accordance with tvle 4901-1-24 of the Administrative Code. Parties shall be
afforded access to all confidential infonnation and supportinQ data addressed within
an au»lication by enterine into a protective agreemggt with tbc ILEC. The ILEC has
the duty to negotiate such agreetnents in good faith with the parties in a timely
manner and tite commission will decide any issues that theMrties are unable to
resolve tegarding the protective ag-cement.

(FF1 Any person or partv who can show good cause why ;neh apoIication should not be
t;ranted must file with the commission a written statement detailing the reasons
within forty-five calendar days after the application is docketed.

(G) With res2ct to the fottr tests identified in paramnh (C) of rule 4 1•i-4-10 of the
Administrative Code an ILEC's ap,glication shall be apRMved autoniatieallX and
become effeotive on the one lmndred twenty-first day after the initial filin .Q. utiless
suspended by the commission, the legal director, or an attomey exatniner. A
susnension may be eranted at any time if deemed appronriate A hearing will not be
held absent extraordinsuy circumstances established tbroue(t clear and convincing
evidence, satisfying the commission, that a hearing is needed. Whene the

thecommission determines a hearing is necessary and/or a suspension is ordered,
commission will render a decision on the application within two hundred seventy
days of filin&

(H) An application cont3ininQ an alternative competitive market test (i.e., a testnot found
in earag_hs (CH1) to (C)(4) of rnle 4901:1-4-10 of the Adntinistrative Code) will
not be subiect to the automatic time frames set fortlt in paragraph (G) of this zule.
The coimnission will establish the appronriate process and time frames for
consideration of such application after reviewing each relevant application.

(1) All paities shall electronically serve their discovery requests. All discovery resnonses
are to be electronicaily served within ten days of being initially served with the
discoverKrequest.

(J) The comniission, legal director. oe attornex exatniner may modify the time frames
stated herein based unon a material tnodification filed subsequent to the initial
aplication.
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i

4901:1-4-10 Comrtetitive market tests.

(A) in order to glialifv for pricing flexibility for BLES and other tier one services the
applicant has the barden to demonsn•ate that as of the datg of the application, the
ILEC meets at least one of the comnetitive tnarket tests set forth in n4ragraph (C) of
tl,^js tule ht each of the requested telephone exchange area(s) Thus, anlipnlication for
alternative regulation of BLES and other tier one services niav contain mone than one
telenhone exchanRe area, but the test(s) mtist be applied to each telephone exchange
area ind'tvidually within that ap,plication.

(B) For any telenhone exchange area(s) in which the ILEC is not granted altemative
reeulation for BLES and other tier one setvices the ILEC's BLES and other tier one
services remain subject to all the requirements of EARP. includiltg the pricing
reauirements nursuant to naragr̂ ph (C) of rule 4901:1-4-06 of the Administrative
Code. For any telephaone exchange areg(s) in which the ILEC is granted alternative
regulation for BLES and other tier one services pricing flexibility for the ILEC's
BLES and other tier one setvices will not be subiect to patugr3ph(C)(3) of rule
4901:1-4-06 of the Administrative Code All of the reniaining reQuirements of
EARP will continue to applv to the ILEC's retail service offerings.

(C) lf the apnlicant can demon.smate that at least one of the following competitive market
tests is satisfied in a teleRhone exchange area tht. npnlicant will be deemed to have
met the statutory criteria fomid in division (A) of section 4927.03 of the Revised
Code for BLES and other tier one services in that te}ephone exchange area. These
comaetitive market tests do not preclude an ILEC from ptyoosing to demonsn•ate the
statutory criteria are satisfied through an alterrtative competitive inarket test.

(1) An anolicant tnust demonstrate in each requested telephone exchange area that at
least twe tt^v-fiveper cent of total t•esidential aocess lines are provided by
unaffiliated CLECs. and at least twenty per cent of total comp tty access lines
have been lost since 1996 as reflected in the golicant's annttal report filed with
the commission for 1996.

(2) An applicant must demonstrate in each requested telephone exch rtge area that at
least twentv ver cent of total residential access lines are providedby unaffiliated
CLECs and the mesence of at least two unaffiliated facilities-based CLECs
provid' g Bln LE5 to residential customers

(3 ) An applicant must denionstrate in each requested telephone exchange area that at
least fifteen per cent of total residential access lines are providedbv unaffiliated
CLECs, the presence of at leasi two tmaffiliated facilities-based CLECs
providing BLES to nesidential customers and the presence of at least five
alternative providers serving the residential market.
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(4) An gRplicant mti.st demon.strate that in each requested telephone exchange area

that at least fifteenMr cent of total residential access lines have been lost since
2002 as reflected in the applicanYs annual reMrt filed with rbe commission in
2003, reflectiniz data for 2002; and the presence of at lea.st five tmaffiliated
facilities-based altetnative nrovideis serving the residential market.

(D) For pwrooses of demonstratin¢ that a coinpetitive market test is satisfied under this
iule the applicant may, in its comMtitave market test count as a CLEC or an
altemative provider, any affiliate of an ILEC other than the applicant, serving the
residential market in the t-eguested telephone exchan ê areas.
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4901:14-11 Priclm of BLES and other tier one serr•ices.

(A) In each telepbone exchanee area where an ILEC meets at least one of the comoetitive
market tests set foith in pat•aeranh (C) of rule 4901:1-4-10 of the Administrative
Code, the II.EC wiil be et•anted pricing tiexibility as set forth below, for tier one
core and noncore services in lieu of the EARPpricing rules set forth in paragraph
(C)(3) of nile 4901:1-4-06 of the Adtninistrative Code. An ILEC will be granted in
those telephone exchange areas, tier two pricing flexibility for all tier one noncore
services BLES and basic caller ID will also be subject to pricingflexibility in those
teleplione exchange areas Subject to the pricing flexibility in this ntle the rate for
BLES and basic caller 1D may be lowered or ntised u o^ n making the atroronriate tier
two filing with the commission. For the twelve months following approval of
alternative regulation for BLES in the relevant telenhone exchange areas, the ILEC's
initial unward pricing flexibility for BLES and basic caller ID shall be limited to an
qnmual increasg of no more than one dollar twenty-five cents above the BLES rate at
the tinte that the ILEC i.s granted BLES alternative regulation and an atutual increase
of no more than fifty cents above the basic caller ID rate in existence at the time that
the ILEC is tranted BLES alternative regulation. In subcequent years the ILEC's
upward plicinc flexibility for BLES and basic caller ID shall be limited to an annual
increase of no more thatr one dollar twenty-five cent.s above the BLES rate in effetx
at the end of the preceding twelve months and an annual increase of no more than
fifty cents above the basic caller ID rate in effect at the end of the preceding twelve
months. No banking of increases will be allowed.

(B) Rates for intrastate carrier access. 9-1-1 set•vice pole attachments and conduit
occupancy pay tele.Q„hone services toll presubscription and telecornmtinications
relay service are not affected by this rule and shall continue to be subject to the
apRlicable laws rules and orders of the connnission and the federal conlmunications
comtnission. In addition, the cominission ma,X. in the future, add additional
r?gulated new services to this list of exemnted services for which the commission
detertnines that a specific public policy interest exists.

(C) In those telephone exchanae areas where an ILEC is granted pricing flexibility for
BLES and other tier one services an ILEC is not permitted to price its tier one retail
service(s) below the LRSIC of each service plu.s a comnton cost allocation. A
telephone eompauv may allocate conunon costs using a fixed allocator of ten per
cent. In the event the ILEC chooses to use a diffe•ent common cost allocator, the
ILEC will have the burden of establishing the reasonableness of the chosen common
cost allocator. Upon reqtiest of the commission staff, the ILEC shall provide cost
suuoort to the staff.

(D) In those telephone exchange areas where an ILEC is granted pricin fl^exibilitv for
BLES and other tier one services it mt4st continK to offer to quaGfving lifeline
custoniers BLES inclttdins any notn•ecurring charges for service establishment.
service coimection and service ch3nge orders associated with establishing a single
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BLES amess line, at the rates in existence at the time the ILEC files an au,pJiwtion
under this chap-ter. If rates for a lifeline customer's BLFS increase utusuant to
paraerVh (A) of this nde the lifeline discount shall be adjusted to enstu-e there is no
net rate increase to attalifvin¢ lifeline customera The commission reserve.s the richt
to modify this res iction based on changes made by the federal communications
commission to the lifeline or universal service funding proerams,

(E) In those telephone exchange areas where an ILEC is granted pricinta flexibilitv f_Qr
BLES and other tier one services the iLEC shall utilize the processes set forth in
ntle 4901•1 6?1 of the Administrative Code for the filing of all subseq.uent tariff
Mlications for BLES and other tier one seivices In those telephone exchan eg areas
where an ILEC is granted pricing flexibility for BLES and other tier one services, the
ILEC shall movide prior actual customer notice to the affected customers by bill
insert bill tnessaee direct tnail or, if the customer consents. electronic mail, a
minimtun of thirty days prior to any increase in fates. The 4pplication, when filed
with the commission, niust include a copy of the actual notice that was sent to
affected customers and an affidavit verifyine that such notice was 'ven to
customers The customer notioe shall comkl,y with the customer notice reqairentents
set forth in paraaraphs (B) and (Cl of nde 4901•1-6-17 of the Adnunistrative Code.
All of the remaitume rules for ILECs iroeratingpursuant to EARP found in Chapters
4901 • 1-4 and 4901:1-6 of the Administrative Code wiIl continue to apgly.
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4901:1-4-12 Term, revocation and modilication of alternative reuulation 4f

BLES and other tier one servioes.

(A) The EARP rules set forth in paraaavhs (F), (H), (I) and (1) of rule 4901:1-4-03 of the
Administrative Code also apply to the term, revocatioti and withdrawal of the plan
for alternative regulation of BLES and other tier one services.

(B) If •the commi,ssion has reason to believe, based on a chanpe in the
telecommunications market in a telephone exchange area(s) or based on the motion
of an interested stakeholder setting forth reasonable arotmds, that the market in a
lelephone exchange area(s) has changed such that it may no longer meet one of the
competitive market tests set forth in parasraph (C) of rule 4901:1-4-10 of the
Adni'niistrative Code, the commission shall notice the ILEC and reauire it to show
cause as to why altentative reQUlation for BLES and other tier one services in the
involved telephone exchattae area(s) should not be revoked. Based on that review,
the commission will take whatever action it deems necessarv, if any, includins
initiating an htvestigation or scheduling a hearing, to consider revocation of the
alternative Fegulation for BLES and other tier one services in a telephone exchanae
area(s). Consistent with division (C) of sec.̂ tion 4927.03 of the Revised Code, the
conunission may modify or revoke any order pranting the 1L1^C alternative
reaulation for BLFS and other tier one services in a telMhone exchangg area(s).
Pending anyreview of altemative regWation of BLES, the ILEC will maintainthe
kric'ute flexibilitypreviously mranted tmtil or unless otherwise modified by the
cormnission.
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1.47 Presumptions in enactment of statutes.

In enacting a statute, it is presumed that:

(A) Compliance with the constitutions of the state and of the United States is intended;

(B) The entire statute is intended to be effective;

(C) A just and reasonable result is intended;

(D) A result feasible of execution is intended.

Effective Date: 01-03-1972
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§ 111.15. Adoption and filing of agency rules

(A) As used in this section:

(1) "Rule" includes any rule, regulation, bylaw, or standard
having a general and uniform operation adopted by an agency
under the authority of the laws governing the agency; any
appendix to a rule; and any internal management rule. "Rule"
does not include any guideline adopted pursuant to section
3301.0714 [3301.07.14] of the Revised Code, any order
respecting the duties of employees, any finding, any
determination of a question of law or fact in a matter presented to
an agency, or any rule promulgated pursuant to Chapter 119.,
section 4141.14, division (C)(1) or (2) of section 5117.02, or
section 5703.14 of the Revised Code. "Rule" includes any
amendment or rescission of a rule.

Related Statutes & Rules

Cross-References to Related Statutes

> Administrative rule codificatiori
procedure, RC § 10:3,05.

> Administrative ,ervices departnient
to manage risk management and
insurance programs, RC § 9.82.1.

> Aging, department of; de.adlines for
annual payments to by facilities, RC
§ 173.26.

I More.

OH Administrative Code

> Rule drafting manual. OAC 103-3-
02.

> Rules of agencies required to be
filed with Iegislative service
cornmissiori pursuant to RC §
111.15 --

> Administrative services, director of.
OAC 123:1-47-01.

I ore...

(2) "Agency" means any governmental entity of the state and
includes, but is not limited to, any board, department, division, commission, bureau, society,
council, institution, state college or university, community college district, technical college district,
or state community college. "Agency" does not include the general assembly, the controlling board,
the adjutant general's department, or any court.

(3) "Internal management rule" means any rule, regulation, bylaw, or standard governing the
day-to-day staff procedures and operations within an agency.

(4) "Substantive revision" has the same meaning as in division (J) of section 119.01 of the
Revised Code.

(B) (1) Any rule, other than a rule of an emergency nature, adopted by any agency pursuant to this
section shall be effective on the tenth day after the day on which the rule in final form and in
compliance with division (B)(3) of this section is filed as follows:

(a) The rule shall be filed in electronic form with both the secretary of state and the director of
the legislative service commission; 000561.
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(b) The rule shall be filed in electronic form with the joint committee on agency rule review.
Division (B)(1)(b) of this section does not apply to any rule to which division (D) of this section does
not apply.

An agency that adopts or amends a rule that is subject to division (D) of this section shall assign
a review date to the rule that is not later than five years after its effective date. If no review date is
assigned to a rule, or if a review date assigned to a rule exceeds the five-year maximum, the review
date for the rule is five years after its effective date. A rule with a review date is subject to review
under section 119.032 [119.03.2] of the Revised Code. This paragraph does not apply to a rule of a
state college or university, community college district, technical college district, or state community
college.

If all filings are not completed on the same day, the rule shall be effective on the tenth day after
the day on which the latest filing is completed. If an agency in adopting a rule designates an
effective date that is later than the effective date provided for by division (B)(1) of this section, the
rule if filed as required by such division shall become effective on the later date designated by the
agency.

Any rule that is required to be filed under division ( B)(1) of this section is also subject to
division ( D) of this section if not exempted by division (D)(1), (2), (3), (4), ( 5), (6), ( 7), or (8) of
this section.

If a rule incorporates a text or other material by reference, the agency shall comply with
sections 121.71 to 121.76 of the Revised Code.

(2) A rule of an emergency nature necessary for the immediate preservation of the public peace,
health, or safety shall state the reasons for the necessity. The emergency rule, in final form and in
compliance with division (B)(3) of this section, shall be filed in electronic form with the secretary of
state, the director of the legislative service commission, and the joint committee on agency rule
review. The emergency rule is effective immediately upon completion of the latest filing, except that
if the agency in adopting the emergency rule designates an effective date, or date and time of day,
that is later than the effective date and time provided for by division (B)(2) of this section, the
emergency rule if filed as required by such division shall become effective at the later date, or later
date and time of day, designated by the agency.

An emergency rule becomes invalid at the end of the ninetieth day it is in effect. Prior to that
date, the agency may file the emergency rule as a nonemergency rule in compliance with division
(B)(1) of this section. The agency may not refile the emergency rule in compliance with division (B)
(2) of this section so that, upon the emergency rule becoming invalid under such division, the
emergency rule will continue in effect without interruption for another ninety-day period.

(3) An agency shall file a rule under division (B)(1) or (2) of this section in compliance with the
following standards and procedures;

(a) The rule shall be numbered in accordance with the numbering system devised by the
director for the Ohio administrative code.

(b) The rule shall be prepared and submitted in compliance with the rules of the legislative
service commission.

(c) The rule shall clearly state the date on which it is to be effective and the date on which it will
expire, if known.

(d) Each rule that amends or rescinds another rule shall clearly refer to the rule that is amended
or rescinded. Each amendment shall fully restate the rule as amended.

If the director of the legislative service commission or the director's designee gives an agency
notice pursuant to section 103.05 of the Revised Code that a rule filed by the agency is not in(Y00562

https://www.lexis.com/research/retrieve?_m=a3fd2b058fe2428d155f7155dd1eee6c& browseTyp... 6/21/2007



Get a Document - by Citation - UKC Ann. 111.15 ragc -1 Uu 14

compliance with the rules of the legislative service commission, the agency shall within thirty days
after receipt of the notice conform the rule to the rules of the commission as directed in the notice.

(C) All rules filed pursuant to divisions (B)(1)(a) and (2) of this section shall be recorded by the
secretary of state and the director under the title of the agency adopting the rule and shall be
numbered according to the numbering system devised by the director. The secretary of state and
the director shall preserve the rules in an accessible manner. Each such rule shall be a public record
open to public inspection and may be transmitted to any law publishing company that wishes to
reproduce it.

(D) At least sixty-five days before a board, Commission, department, division, or bureau.of the
government of the state files a rule under division (B)(1) of this section, it shall file the full text of
the proposed rule in electronic form with the joint committee on agency rule review, and the
proposed rule is subject to legislative review and invalidation under division (I) of section 119.03 of
the Revised Code. If a state board, commission, department, division, or bureau makes a
substantive revision in a proposed rule after it is filed with the joint committee, the state board,
commission, department, division, or bureau shall promptly file the full text of the proposed rule in
its revised form in electronic form with the joint committee. The latest version of a proposed rule as
filed with the joint committee supersedes each earlier version of the text of the same proposed rule.
Except as provided in division (F) of this section, a state board, commission, department, division,
or bureau shall also file the rule summary and fiscal analysis prepared under section 121.24 or
127.18 of the Revised Code, or both, in electronic form along with a proposed rule, and along with a
proposed rule in revised form, that is filed under this division.

As used in this division, "commission" includes the public utilities commission when adopting rules
under a federal or state statute.

This division does not apply to any of the following:

(1) A proposed rule of an emergency nature;

(2) A rule proposed under section 1121.05, 1121.06, 1155.18, 1163.22, 1349.33, 1707.201
[1707.20.1], 1733.412 [1733.41.2], 4123.29, 4123.34, 4123.341 [4123.34.1], 4123.342
[4123.34.2], 4123.40, 4123.411 [4123.41.1], 4123.44, or 4123.442 [4123.44.2] of the Revised

Code;

(3) A rule proposed by an agency other than a board, commission, department, division, or
bureau of the government of the state;

(4) A proposed internal management rule of a board, commission, department, division, or bureau
of the government of the state;

(5) Any proposed rule that must be adopted verbatim by an agency pursuant to federal law or
rule, to become effective within sixty days of adoption, in order to continue the operation of a
federally reimbursed program in this state, so long as the proposed rule contains both of the
following:

(a) A statement that it is proposed for the purpose of complying with a federal law or rule;

(b) A citation to the federal law or rule that requires verbatim compliance.

(6) An initial rule proposed by the director of health to impose safety standards and quality,of-
care standards with respect to a health service specified in section 3702.11 of the Revised Code, or
an initial rule proposed by the director to impose quality standards on a facility listed in division (A)
(4) of section 3702.30 of the Revised Code, if section 3702.12 of the Revised Code requires that the
rule be adopted under this section;

(7) A rule of the state lottery commission pertaining to instant game rules.
Jd0563
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If a rule is exempt from legislative review under division ( D)(5) of this section, and if the federal
law or rule pursuant to which the rule was adopted expires, is repealed or rescinded, or otherwise
terminates, the rule.is thereafter subject to legislative review under division ( D) of this section.

(E) Whenever a state board, commission, department, division, or bureau files a proposed rule or a
proposed rule in revised form under division ( D) of this section, it shall also file the full text of the
same proposed rule or proposed rule in revised form in electronic form with the secretary of state
and the director of the legislative service commission. Except as provided in division ( F) of this
section, a state board, commission, department, division, or bureau shall file the rule summary and
fiscal analysis prepared under section 121.24 or 127.18 of the Revised Code, or both, in electronic
form along with a proposed rule or proposed rule in revised form that is filed with the secretary of
state or the director of the legislative service commission.

(F) Except as otherwise provided in this division, the auditor of state or the auditor of state's
designee is not required to file a rule summary and fiscal analysis along with a proposed rule, or
proposed rule in revised form, that the auditor of state proposes under section 117.12, 117.19,
117.38, or 117.43 of the Revised Code and files under division ( D) or (E) of this section. If,
however, the auditor of state or the designee prepares a rule summary and fiscal analysis of the
original version of such a proposed rule for purposes of complying with section 121.24 of the
Revised Code, the auditor of state or designee shall file the rule summary and fiscal analysis in
electronic form along with the original version of the proposed rule filed under division (D) or (E) of
this section.

f History:

GC § 161-1; 119 v 149; 120 v 358; Bureau of Code Revision, 10-1-53; 136 v H 317 (Eff 9-30-76);
137 v H 25 (Eff 11-4-77); 137 v H 257 (Eff 1-1-78); 137 v S 321 (Eff 4-14-78); 138 v S 8 (Eff 9-
19-79); 138 v H 204 (Eff 9-19-79); 138 v H 657 (Eff 9-24-79); 138 v H 440 (Eff 3-13-81); 138 v H
1 (Eff 8-5-81); 139 v H 694 (Eff 11-15-81); 140 v H 244 (Eff 7-4-84); 140 v S 239 (Eff 1-1-85);
14.1 v H 201 (Eff 7-1-85); 141 v S 269 (Eff 3-13-86); 144 v H 437 (Eff 4-30-92); 144 v S 359 (Eff
12-22-92); 145 v H 695 (Eff 9-29-94); 146 v S 50 (Eff 4-20-95); 146 v S 156 (Eff 6-30-95); 146 v
H 473 (Eff 9-26-96); 146 v S 211 (Eff 9-26-96); 146 v H 538 (Eff 1-1-97); 146 v S 82 (Eff 3-7-97);
147 v H 215 (Eff 6-30-97); 147 v S 130 (Eff 9-18-97); 147 v H 562 (Eff 9-30-98); 147 v H 850 (Eff
3-18-99); 148 v S 11, § 1 (Eff 9-15-99); 148 v S 11, § 3 (Eff 4-1-2001); 148 v S 11, § 6 (Eff 4-1-
2002); 149 v H 386 (Eff 5-24-2002); 149 v S 138 (Eff 6-18-2002); 149 v S 265. Eff 9-17-2002;
151 v H 81, § 1, eff. 4-14-06; 151 v H 197, § 1, eff. 11-13-06.

+ Section Notes:

See provisions, § 3 of SB 265 (149 v --) following RC § 119.03.

The provisions of § 8 of SB 265 (149 v --) read as follows:

SECTION 8. Section 111.15 of the Revised Code is presented in this act as a composite of the
section as amended by both Sub. H.B. 386 and Am. Sub. S.B. 138 of the 124th General Assembly.
The General Assembly, applying the principle stated in division (B) of section 1.52 of the Revised
Code that amendments are to be harmonized if reasonably capable of simultaneous operation, finds
that the composite is the resulting version of the section in effect prior to the effective date of the
section as presented in this act. '

EFFECT OF AMENDMENTS

151 v H 197, effective November 13, 2006, in (D)(6), deleted "and quality-of-care data reporting
requirements" preceding "with respect to".

151 v H 81, effective April 14, 2006, inserted "1163.22" in (D)(2).
UU0564
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7 Related Statutes & Rules:

Cross-Reference to Related Statutes:

Administrative rule codification procedure, RC § 103.05.

Administrative services department to manage risk management and insurance programs, RC §
9.82.1.

Aging, department of; deadlines for annual payments to by facilities, RC § 173.26.

Residential state supplement program, RC § 173.35.

Agricultural financing commission not required to adopt certain rules, when, RC § 901.61.

Arts and sports facilities commission, RC §§ 3383.02, 3383.04.

Auditor of state; procedure for adopting rules, RC § 117.20.

Certification or licensure of substitute care providers, RC § 121.37.2.

Charitable bingo license, RC § 2915.08.

Defense conversion assistance program, RC § 122.12.

Department of job and family services, RC § 5101.09.

Administration of refugee act, RC § 5101.49.

Administration of Title IV-A programs, RC § 5101.80.1.

Administration of Title XX social services, RC § 5101.46.

Adult protective services, RC § 5101.71.

Agreements with state agencies, state universities and colleges for family services or workforce
development activities, RC § 5101.21.1.

County payments to children eligible for foster care maintenance; federal financial participation, RC
§ 5101.14.1.

County public assistance fund, RC § 5101.16.1.

Disability assistance, RC §§ 5115.01, 5115.01.1, 5115.02, 5115.20.

Distribution of food commodities, RC § 5101.48.

Domestic violence training programs, RC § 5101.25.1.

Federal child welfare and abuse programs, RC § 5103.07.

Food stamp program, RC § 5101.54.

Funding for administration, training, education and research, RC § 5101.10.

Incentive awards to county agencies, RC § 5101.23. 000565
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Kinship care navigators program, RC § 5101.85.3.

Medical assistance, RC §§ 5111.01, 5111.01.1, 5111.01.3, 5111.18, 5111.22.

Payment procedure for publicly funded child day-care, RC § 5104.42.

Payments to counties for children's services, RC § 5101.14.

Recovery of cost of social services provided or diverted to ineligible persons, RC § 5101.18.3.

Reimbursement of excess county food stamp or medicaid expenditures, RC § 5101.16.2.

Department of mental retardation and developmental disabilities--

Family support services program, RC § 5126.11.

Independent living arrangements, RC § 5123.19.4.

Department of rehabilitation and corrections --

Administrative releases, RC § 5145.24.

Maintenance of the housing and usage by department personnel, RC § 5120.22.

Minimum standards for jails, RC § 5120.10.

Recovery of cost of incarceration or supervision from offender, RC § 5120.56.

Rules infraction board at each institution, RC § 2967.11.

Transitional control program; passes, RC § 2967.26.

Department of transportation, RC § 5501.20.

Director of development to adopt rules for small, Ohio-based research and development and
technology transfer companies, RC § 122.15.1.

Election officials, compensation, RC § 3501.28.

Electronic rule-filing system, RC § 103.05.11.

Energy credit program, RC § 5117.02.

Environmental protection; provisions applicable to proposed legislation or administrative rules, RC §
121.39.

Executive agency lobbying; joint legislative ethics committee to adopt rules, RC § 121.68.

Financial planning and supervision commission rules, RC §§ 118.05, 3316.05.

Governor's residence advisory commission, RC § 107.40.

Job classification plan for unclassified employees, RC § 124.14.

Joint legislative ethics committee to serve general assembly, RC § 101.34.

Legislative lobbying; rules, RC § 101.78.

Legislative drafting format, RC § 101.53. 0,00566
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Long-term care insurance for state employees and officials, RC § 124.84.

Long-term forecasts of needs for gas and electric transmission service, RC § 4935.04.

Office of budget and management--

Reimbursement of expenses of job interviewee; relocation expenses of appointees, RC § 126.32.

Reimbursement of traveling and other expenses, RC § 126.31.

Ohio housing finance agency not subject to RC § 111.15 under certain conditions, RC § 175.02.

Ohio tuition trust authority, RC §§ 3334.08, 3334.20.

Ohio works first program, RC § 5107.05.

Payment of state expenses by financial transaction device, RC § 113.40.

Police and fire pension fund; board of trustees rule-making powers, RC §§ 742.08, 742.10, 742.53.

Procedure for adoption, amendment, or rescission of administrative rules, RC § 119.03.

Legislative review of rules, RC § 119.03.1.

Review date to be assigned to each rule, RC § 119.03.2.

Summary and fiscal analysis, RC § 121.24.

Property division orders involving public retirement program, RC § 3105.90.

Public employees retirement board; rule-making powers and duties of board, RC § 145.09.

Long-term care insurance for recipients of pension, benefit or allowance, RC § 145.58.1.

Purchase of credit for service as school board member, RC § 145.29.9.

Reimbursement of expenses of board members, RC § 145.08.

Public health council rules, RC § 3709.09.

Public school employees retirement system, RC §§ 3309.04, 3309.10, 3309.31.1, 3309.69.1.

Public utilities commission; energy emergency rules, RC § 4935.03 et seq.

Registrar of motor vehicles, temporary license placards and windshield stickers, RC § 4503.18.2.

Rule-making agency defined, RC § 119.01.

Rule-making agency to prepare fiscal analysis of each proposed rule, RC § 127.18.

Safety standards, quality-of-care standards, and quality-of-care data reporting requirements,
director of health, RC § 3702.12.

School facilities commission, RC §§ 3318.30, 3318.31.

Standards and conditions for the furnishing and acceptance of travel, meals, and lodging, expenses,
or reimbursement, RC § 102.03.

00056'7
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State highway patrol retirement board, RC §§ 5505.04, 5505.05, 5505.33.

State lottery commission; instant game rules, RC § 3770.03.

State-regulated banks equivalent right, power or privilege, RC § 1121.05.

Reducing or eliminating disadvantage to Ohio bank or trust company, RC § 1121.06.

State teachers retirement system; administration and management vested in board, RC §§ 3307.04,
3307.10, 3307.26, 3307.39.1, 3307.78.

State universities, board of trustees, RC § 3345.14.

State universities; office of budget and management and committee to develop rules, RC §§
3345.72, 3345.73.

Uniform electronic transactions act, RC §§ 1306.20, 1306.21.

Voter registration program, RC § 3501.05.

Workforce development system, RC § 6301.03.

7 OH Administrative Code:

Legislative service commission --

Format for bills, acts and joint resolutions. OAC ch. 103-5.

Rule drafting manual. OAC 103-3-02.

Rules of agencies required to be filed with legislative service commission pursuant to RC § 111.15 --

Administrative services, director of. OAC 123:1-47-01.

Budget and management, office of. OAC ch. 126-1.

Health department: medically handicapped children's services payments. OAC ch. 3701-43.

Lottery commission: instant lottery games. OAC 3770:1-2-03.

State retirement systems --

Highway patrol. OAC 5505-1-01.

Police and fire. OAC 742-17-01.

Public employees. OAC 145-1-07.

School employees. 3 Ohio Sch. Law: OAC 3309-1-57.

Teachers. 3 Ohio Sch. Law: OAC 3307-1-01.

Workers' compensation: rating for state insurance fund. OWCH: OAC ch. 4123-17.

Self-insuring employers. OWCH: OAC ch. 4123-19.

t Law Reviews & Journals: J00n68
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Analysis of the Ohio Securities Act. Milton C. Boesel, Jr. 5 WestResLRev 352 (1954).

The continued viability of Ohio's procedure for legislative review of agency rules in the post-Chadha
era. Comment. 49 Ohio St. L.J. 251 (1988).

The Federal APA and state administrative law. Earl Bonfield. 72 VirginiaLRev 297 (1986).

Legislative veto in Ohio: the "twilight zone of distinction." Note. 9 UDayLRev 557 (1984).

Recent developments in Ohio administrative law: regulating the regulators? Henry P. Tseng. 4 Ohio
N.U.L. Rev. 317 (1977).

Regulating state chartered savings associations: an introduction to the Ohio scheme. Ronald E.
Alexander. 11 Akron L. Rev. 399 (1978).

Savings and loan service corporations: regulation in Ohio. Ronald E. Alexander. 13 Akron L. Rev.
403 (1980).

+ Case Notes & OAGs:

ANALYSIS
±Colleges and universities
{Conflict with statute
+Construction of rules
±Continuation of prior rules
iEffectiveness of rule
^,+.Emergencies
+Exemptions
+--Filing requirements
+F.iling requirements
;Invalid rules
±Notice
;Power of agency
±Public employees
+Public utilities
^,+,Retirement system rules
±Uniform application of rules

tCOLLEGES AND UNIVERSITIES.

Revised Code § 111.15, as amended by Am. Sub. H.B. 317, Is not applicable to the public colleges
and universities, including community colleges and technical colleges, in the State of Ohio: OAG No.
76-079 (1976).

fCONFLICT WITH STATUTE.

A rule that impermissibly adds to or subtracts from a statute automatically creates a clear conflict,
invalidating the rule. A rule is also invalid if it is not a reasonable or supportable interpretation of a
statute: Franklin Iron & Metal Corp. v. Ohio Petroleum Underground Storage Tank Release
Compensation Bd., 117 Ohio App. 3d 509, 690 N.E.2d 1310, 1996 Ohio App. LEXIS 5972 (1996).

Because his power is administrative rather than legislative in nature, the director of administrative
services may not issue rules which are unreasonable, which conflict with statutory enactments
covering the subject matter, or which add to his delegated powers: Carroll v. Dept. of Admin.
Services, 10 Ohio App. 3d 108, 460 N.E.2d 704 (1983). 0005-69
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' tCONSTRUCTION OF RULES.

rar,c 1VV11L

A plain reading of RC § 122.71(E)(1) and its term "Orientals" includes people with origins in India,
and any restriction on that statutory definition by the Ohio Administrative Code is contrary to law:
DLZ Corp. v. Ohio Dep't of Admin. Servs., 102 Ohio App. 3d 777, 658 N.E.2d 28, 1995 Ohio App.
LEXIS 2073 (1995).

+CONTINUATION OF PRIOR RULES.

Revised Code § 1.54, concerning continuation of prior statutes, may be applied to administrative
rules: Reynolds v. Budzik, 134 Ohio App. 3d 844, 732 N.E.2d 485, 1999 Ohio App. LEXIS 5742
(1999).

+EFFECTIVENESS OF RULE.

For purposes of RC § 5739.16(B), an administrative rule adopted by the tax commissioner remains
"in full force and effect" until the commissioner rescinds it or a court specifically declares it invalid as
being contrary to statute or unreasonable: Lyden Co. v. Tracy, 76 Ohio St. 3d 66, 666 N.E.2d 556,
1996 Ohio LEXIS 433, 1996 Ohio 112, (1996).

4EMERGENCIES.

Emergency iriterim orders issued pursuant to RC § 4909.16 need not comply with the procedures in
RC § 111.15: Inland Steel Development Corp. v. Public Utilities Comm., 49 Ohio St. 2d 284, 361
N.E.2d 240 (1977).

Under RC § 4909.16, the public utilities commission has authority to temporarily alter or amend an
existing order affecting any public utility in case of emergency without following the procedures in
RC § 111.15 for amendment of rules: Ohio Manufacturers' Assn. v. Public Util. Comm., 45 Ohio St.
2d 86, 341 N.E.2d 585 (1976).

+EXEMPTIONS.

A policy prohibiting smoking by patients at a state psychiatric hospital is exempt from the
requirements of RC § 111.15: Arbogast v. Peterson, 91 Ohio App. 3d 22, 631 N.E.2d 673, 1993 Ohio
App. LEXIS 4883 (1993).

+--FILING REQUIREMENTS.

Although RC § 3745.03 exempts the rulemaking procedures of the Environmental Board of Review
from the provisions of RC Chapter 119., RC § 111.15 nevertheless requires the proposed rules of the
Environmental Board of Review to be filed with the Clerk of the Senate for legislative review
pursuant to RC § 119.03(I), unless the proposed rules come within the exceptions set forth in RC §
111.15(D)(1) through (7): OAG No. 79-088 (1979).

+FILING REQUIREMENTS.

The filing requirements of RC § 111.15 were not met where the federal motor carrier safety
regulations were merely incorporated by reference into a rule adopted by the public utilities
commission: B&T Express, Inc. v. PUC of Ohio, 145 Ohio App. 3d 656, 763 N.E.2d 1241, 2001 Ohio
App. LEXIS 4185 (2001). oOQto-70
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An inmate does not have a remedy by way of declaratory judgment where the adult parole authority
adopts nonbinding "guidelines" for release and such guidelines have not been formally adopted as
"rules" for purposes of RC § 2721.03: Wise v. Ohio Dep't of Rehabilitation & Correction, 84 Ohio
App. 3d 11, 616 N.E.2d 251, 1992 Ohio App. LEXIS 6088 (1992).

No rule or regulation of the school employees retirement system shall be effective unless
promulgated and filed in accordance with the provisions of this section: State ex rel. Board of
Education v. Holt, 174 Ohio St. 55, 186 N.E.2d 862 (1962).

This section requires only the filing of rules and regulations which have a general and uniform
operation: 1941 OAG No. 4043 (1941).

+INVALID RULES.

Where the director of administrative services issues a rule which is outside his authority to
promulgate, that rule is illegal and any failure to obey an order made pursuant to that rule cannot
constitute insubordination: Carroll v. Dept. of Admin. Services, 10 Ohio App. 3d 108, 460 N.E.2d
704 (1983).

*NOTICE.

The notice requirements of RC §§ 3719.43 and 3719.44 in adopting a rule of schedule amendments,
coupled with the public record requirements, are sufficient to satisfy the due process notice of
proscribed conduct requirements of the state and federal constitutions: State v. Reed, 14 Ohio App.
3d 63, 470 N.E.2d 150 (1983).

TPOWER OF AGENCY.

The power of an administrative agency to administer a program necessarily requires the formulation
of policy and the making of reasonable rules to fill any gap left, implicitly or explicitly, by the
legislature: Northwestern Ohio Bldg. & Constr. Trades Council v. Conrad, 92 Ohio St. 3d 282, 750
N.E.2d 130, 2001 Ohio LEXIS 1874, 2001 Ohio 190, (2001).

+PUBLIC EMPLOYEES.

A rule which does not clearly grant public employees procedural rights will not be presumed to be a
mandatory prerequisite to removal actions against those employees if promulgated under RC §
111.15: Parfitt v. Correctional Facility, 62 Ohio St. 2d 434, 406 N.E.2d 528 (1980).

tPUBLIC UTILITIES.

In enacting RC ? 4927.03, the legislature chose to require only a streamlined process. Had it wanted
PUCO to engage in administrative rulemaking, it presumably would have chosen words to that
effect. Thus RC ? 111.15 and RC Chapter 119 did not apply: Disc. Cellular, Inc. v. PUC, 112 Ohio St.
3d 360, 859 N.E.2d 957, 2007 Ohio LEXIS 55, 2007 Ohio 53, (2006).

TRETIREMENT SYSTEM RULES.

School employee retirement system rules are invalid unless promulgated in accordance with RC §
111.15: State ex rel. Ryan v. State Teachers Retirement Sys., 71 Ohio St. 3d 362, 643 N.E.2d 1122,
1994 Ohio LEXIS 2906 (1994).

0005571
https://www.lexis.com/research/retrieve?_m=a3 fd2b058fe2428d 155f7155dd 1 eee6c&_browseTyp... 6/21/2007



uei a>Jocumeni - oy t-Iianon - vxi, Hnn. I i i. I:)

*UNIFORM APPLICATION OF RULES.

rclb'o 14 vl 1L

A joint memorandum between the State Teachers Retirement System ("STRS") and the Public
Employees Retirement System ("PERS") seeking to transfer certain employees from PERS
membership to STRS membership is a "rule" and may not be implemented unless the procedures set
forth in RC § 111.15 are followed. The RC § 111.15(A)(1) provision that a proposed rule have
"general and uniform operation" does not require that the rule be broadly applied statewide. It is
only required that the proposed rule be uniformly applied by the promulgating agency to those
affected by the rule. An administrative rule, having the force and operation of a statute, which
extinguishes or impairs a vested legal relationship, creates a new obligation, imposes a new duty or
attaches a new disability to previous transactions constitutes a retroactive enactment and results in
a deprivation of property without due process of law: Ohio Ass'n of County Bds. of Mental
Retardation & Developmental Disabilities v. Public Employees Retirement System, 61 Ohio Misc. 2d
836, 585 N.E.2d 597, 1990 Ohio Misc. LEXIS 94 (1990).
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TITLE 1. STATE GOVERNMENT Act

CHAPTER 119. ADMINISTRATIVE PROCEDURE Law Reviews & 7ournals
> Administrative adjudications: an

overview of the existing models and

Go to the Ohio Code Archive Directory their failure to achieve uniformity
and a proposal for a uniform
adjudicatory framework. Comment.

ORC Ann. 119.01 (2007) 46 Ohio St. L.J. 355 (1985).
> The continued viability of Ohio's

§ 119.01. Definitions procedure for legislative review of
agency rules in the post-Chadha
era. Comment. 49 Ohio St. I..J. 251
(1988).

As used in sections 119.01 to 119.13 of the Revised Code: > Due process and the ohio
administrative procedure act: the

"A enc " means, exce t as limited b y this division,
an centnl panel proposal. Christopher

OO 9 Y P Y B. McNeil. 23 Ohio N.U.L. F2ev. 783
official, board, or commission having authority to promulgate (1997).
rules or make adjudications in the civil service commission, the "+ More...
division of liquor control, the department of taxation, the
industrial commission, the bureau of workers' compensation, the
functions of any administrative or executive officer, department, division, bureau, board, or
commission of the government of the state specifically made subject to sections 119.01 to 119.13 of
the Revised Code, and the licensing functions of any administrative or executive officer, department,
division, bureau, board, or commission of the government of the state having the authority or
responsibility of issuing, suspending, revoking, or canceling licenses.

Except as otherwise provided in division ( I) of this section, sections 119.01 to 119.13 of the
Revised Code do not apply to the public utilities commission. Sections 119.01 to 119.13 of the
Revised Code do not apply to the utility radiological safety board; to the controlling board; to actions
of the superintendent of financial institutions and the superintendent of insurance in the taking
possession of, and rehabilitation or liquidation of, the business and property of banks, savings and
loan associations, savings banks, credit unions, insurance companies, associations, reciprocal
fraternal benefit societies, and bond investment companies; to any action taken by the division of
securities under section 1707.201 [1707.20.1] of the Revised Code; or to any action that may be
taken by the superintendent of financial institutions under section 1113.03, 1121.06, 1121.10,
1125.09, 1125.12, 1125.18, 1157.01, 1157.02, 1157.10, 1165.01, 1165.02, 1165.10, 1349.33,
1733.35, 1733.361 [1733.36.1], 1733.37, or 1761.03 of the Revised Code.

Sections 119.01 to 119.13 of the Revised Code do not apply to actions of the industrial
commission or the bureau of workers' compensation under sections 4123.01 to 4123.94 of the
Revised Code with respect to all matters of adjudication, or to the actions of the industrial
commission, bureau of workers' compensation board of directors, and bureau of workers'
compensation under division ( D) of section 4121.32, sections 4123.29, 4123.34, 4123.341
[4123.34.1], 4123.342 [4123.34.2], 4123.40, 4123.411 [4123.41.1], 4123.44, 4123.442
[4123.44.2], 4127.07, divisions ( B), (C), and ( E) of section 4131.04, and divisions ( B), (C), and (E)
of section 4131.14 of the Revised Code with respect to all matters concerning the establishment of
premium, contribution, and assessment rates.
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(2) "Agency" also means any official or work unit having authority to promulgate rules or make
adjudications in the department of job and family services, but only with respect to both of the
following:

(a) The adoption, amendment, or rescission of rules that section 5101.09 of the Revised Code
requires be adopted in accordance with this chapter;

(b) The issuance, suspension, revocation, or cancellation of licenses.

(B) "License" means any license, permit, certificate, commission, or charter issued by any agency.
"License" does not include any arrangement whereby a person, institution, or entity furnishes
medicaid services under a provider agreement with the department of job and family services
pursuant to Title XIX of the "Social Security Act," 49 Stat. 620 (1935), 42 U.S.C. 301, as amended.

(C) "Rule" means any rule, regulation, or standard, having a general and uniform operation,
adopted, promulgated, and enforced by any agency under the authority of the laws governing such
agency, and includes any appendix to a rule. "Rule" does not include any internal management rule
of an agency unless the internal management rule affects private rights and does not include any
guideline adopted pursuant to section 3301.0714 [3301.07.14] of the Revised Code.

(D) "Adjudication" means the determination by the highest or ultimate authority of an agency of
the rights, duties, privileges, benefits, or legal relationships of a specified person, but does not
include the issuance of a license in response to an application with respect to which no question is
raised, nor other acts of a ministerial nature.

(E) "Hearing" means a public hearing by any agency in compliance with procedural safeguards
afforded by sections 119.01 to 119.13 of the Revised Code.

(F) "Person" means a person, firm, corporation, association, or partnership.

(G) "Party" means the person whose interests are the subject of an adjudication by an agency.

(H) "Appeal" means the procedure by which a person, aggrieved by a finding, decision, order, or
adjudication of any agency, invokes the jurisdiction of a court.

(I) "Rule-making agency" means any board, commission, department, division, or bureau of the
government of the state that is required to file proposed rules, amendments, or rescissions under
division (D) of section 111.15 of the Revised Code and any agency that is required to file proposed
rules, amendments, or rescissions under divisions (B) and (H) of section 119.03 of the Revised
Code. "Rule-making agency" includes the public utilities commission. "Rule-making agency" does not
include any state-supported college or university.

(3) "Substantive revision" means any addition to, elimination from, or other change in a rule, an
amendment of a rule, or a rescission of a rule, whether of a substantive or procedural nature, that
changes any of the following:

(1) That which the rule, amendment, or rescission permits, authorizes, regulates, requires,
prohibits, penalizes, rewards, or otherwise affects;

(2) The scope or application of the rule, amendment, or rescission.

(K) "Internal management rule" means any rule, regulation, or standard governing the day-to-day
staff procedures and operations within an agency.

+ History:
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GC § 154-62; 120 v 358; 121 v 578; Bureau of Code Revision, 10-1-53; 132 v S 97 (Eff 1-1-68);
133 v H 1 (Eff 3-18-69); 135 v H 366 (Eff 11-22-73); 136 v H 1(Eff 6-13-75); 136 v H 920 (Eff 10-
11-76); 136 v S 545 (Eff 1-17-77); 137 v H 257 (Eff 1-1-78); 138 v H 204 (Eff 7-30-79); 138 v H
403 (Eff 7-1-80); 140 v H 260 (Eff 9-27-83); 140 v H 244 (Eff 7-4-84); 141 v H 201 (Eff 7-1-85);
143 v H 111 (Eff 7-1-89); 144 v H 437 (Eff 4-30-92); 145 v H 695 (Eff 9-29-94); 146 v H 7 (Eff 9-
1-95); 146 v S 162 (Eff 10-29-95); 146 v S 293 (Eff 9-26-96); 146 v H 538 (Eff 1-1-97); 146 v S
82 (Eff 3-7-97); 147 v H 215 (Eff 6-30-97); 147 v H 850 (Eff 3-18-99); 148 v H 470 (Eff 7-1-2000);
149 v H 386 (Eff 5-24-2002); 149 v S 138. Eff 6-18-2002; 151 v H 81, § 1, eff. 4-14-06; 152 v H
100, § 101.01, eff. 9-10-07.

7 Section Notes:

The effective date is set by § 609.03 of 152 v H 100.

The provisions of § 3 of 151 v H 81 read as follows:

SECTION 3. Section 119.01 of the Revised Code is presented in this act as a composite of the
section as amended by both Sub. H.B. 386 and Am. Sub. S.B. 138 of the 124th General Assembly.
The General Assembly, applying the principle stated in division (B) of section 1.52 of the Revised
Code that amendments are to be harmonized if reasonably capable of simultaneous operation, finds
that the composites are the resulting versions of the sections in effect prior to the effective date of
the sections as presented in this act.

EFFECT OF AMENDMENTS

152 v H 100, effective September 10, 2007, in the third paragraph of (A)(1), inserted "bureau of
workers' compensation board of directors" and "4127.07, divisions (B), (C), and (E) of section
4131.04", and added "with respect to all matters concerning the establishment of premium,
contribution, and assessment rates" to the end.

151 v H 81, effective April 14, 2006, in the second paragraph of (A)(1), inserted "action"; and
corrected internal references and made minor stylistic changes.

+ Practice Manuals & Treatises:

Anderson's Appellate Practice and Procedure in Ohio § 12.02 Appeal Under the Administrative
Procedure Act

ALR

"Agency," what constitutes within meaning of Federal Sunshine Act (5 USCS § 552b). 68 ALRFed
842.

What constitutes "good cause" under provision of Administrative Procedure Act (5 USCS § 533(d)
(3)) allowing agency rule to become effective less than 30 days after publication. 55 ALRFed 880.

What is an "agency" for purposes of 28 USCS § 1345, granting original jurisdiction to United States
District Courts of civil actions by any agency of the United States. 51 ALRFed 874.

t Law Reviews & Journals:

Administrative adjudications: an overview of the existing models and their failure to achieve
uniformity and a proposal for a uniform adjudicatory framework. Comment. 46 Ohio St. L.J. 355
(1985).

Administrative res judicata in Ohio: a suggestion for the future. Comment. 37 Clev. St. L. RenMV5
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(1989).

Administrative review and the Ohio modern courts amendment. Ivan Cate Rutledge. 35 Ohio St. L.J.
41 (1974).

Appellate review of administrative rule making in Ohio -- prospects for revival. Robert L. Brubaker,
David E. Northrop. 37 Ohio St. L.J. 471 ( 1976).

A comparative analysis of the federal and Ohio administrative procedure acts. Note. 24 CinLRev 365
(1955).

The continued viability of Ohio's procedure for legislative review of agency rules in the post-Chadha
era. Comment, 49 Ohio St. L.J. 251 (1988).

Development of environmental law through the administrative process. Barry H. Smith. 4 CAP. U.L.
Rev. 203 (1975).

Due process and the Ohio administrative procedure act: the central panel proposal. Christopher B.
McNeil. 23 Ohio N.U.L. Rev. 783 (1997).

The Federal APA and state administrative law. Earl Bonfield. 72 VirginiaLRev 297 (1986).

Judicial interpretation of administrative regulations: an overview. Russell L. Weaver. 53 CinLRev 681
(1984).

Judicial review of decisions of the industrial commission of Ohio: Is some evidence a non-existent
standard? Ronald T.. Bella. 12 UDayLRev 535 (1987).

Legislative control over administrative rule making. Charles H. Melville. 32 CinLRev 33 (1963).

Legislative veto in Ohio: the "twilight zone of distinction." Note. 9 UDayLRev 557 (1984).

Licensing, and administrative procedure acts. Homer W. Giles. 6 ClevMarLRev 301 (1957).

Ohio administrative law and procedure -- recent developments. Maurice S. Culp. 14 WestResLRev
765 (1963).

The Ohio division of securities: rule-making, the administrative procedure act and the Ohio
securities bulletin. Note. 36 Ohio St. L.J. 662 (1975).

The right of appeal by administrative authority from adverse judicial rulings. Ervin H. Pollack, Harriet
S. Martin. 14 Ohio St. L.J. 408 (1953).

Search and seizure -- administrative searches -- industries not subject to pervasive government
regulation. Donovan v. Dewey, 101 SCt 2534 (1981). Note. 9 NoKyLRev 121 (1982).

A survey of the Ohio Administrative Procedure Act. Note. 22 Clev. St. L. Rev. 337 (1973).

T Case Notes & OAGs:

ANALYSIS
±Generally
tAdjudication construed
±Adjudication construed
^.+Agency construed
a:Appeal
+Agency construed
±;Appeals 000576
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±Attorney fees
+Civil service
+Court of claims
±Due process
±Exemption
±Explanatory documents
.^.+.Hearing
+Implied powers of agency
±Individual order
iInternal management rules
+Legislative intent
+'License construed
;License revocation
+Magistrate's report
+Mandamus
ANotice requirements
+Party construed
+Parole guidlines
±:Pre-adjudication hearing
+Public policy
±Public utilities commission
;Racing commission
;Real estate division
±Rehabilitation and correction department
;Revocation of permit
+Rule construed
±Rule construed
+Rules by adjudication
.±+State employment relations board

+GENERALLY.

S 0.b'O .l Vl l /

Administrative rules are not an unlawful delegation of legislative authority where the legislature
properly confines the scope of rulemaking. The "guidelines" concerning the educational management
information system are not "rules" under RC Chapter 119. Revised Code § 3301.07.14, OAC 3301-
14-01 and the guidelines establishing EMIS are not preempted by or in conflict with FEPRA:
Princeton City Sch. Dist., Bd. of Educ. v. Ohio State Bd. of Educ., 96 Ohio App. 3d 558, 645 N.E.2d
773, 1994 Ohio App. LEXIS 3557 (1994).

The tax commissioner's special instruction No. 21 concerning computation of an interstate carrier's
Ohio corporate franchise tax liability is an RC § 119.01(C) rule and Is therefore invalid in that it was
not promulgated in accordance with the statutory provisions for administrative rules: McLean
Trucking Co. v. Lindley, 70 Ohio St. 2d 106, 435 N.E.2d 414 (1982).

The Ohio Civil Rights Commission is not required to comply with RC Chapter 119.: Plumbers &
Steamfitters v. Ohio Civil Rights Commission, 66 Ohio St. 2d 192, 421 N.E.2d 128 (1981).

Where no prejudice is shown, a state agency's failure to follow administrative code rules on
dismissals does not invalidate the dismissals: Parfitt v. Correctional Facility, 62 Ohio St. 2d 434, 406
N.E.2d 528 (1980).

There are three ways in which a state board may be subjected to the administrative procedure act
under par. (A) of RC § 119.01, namely: ( 1) certain boards are specifically named, ( 2) the legislation
concerning a board specifically subjects such board to this act, and ( 3) a board which has authority
to issue, suspend, remove or cancel licenses: In re Martins Ferry Met. Housing Authority, 2 Ohio
App. 2d 237, 207 N.E.2d 672 (1965).

The state board of housing, in a proceeding for enlarging a metropolitan housing authority under RC

©90 r'7`I
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§ 3735.27, is not subject to the administrative procedure act: In re Martins Ferry Metropolitan
Housing Authority, 2 Ohio App. 2d 237, 207 N.E.2d 672 (1965).

A proceeding by the director of highways to relocate a federal aid highway without the consent of
the municipality through which such highway is to be relocated is not governed by the
administrative procedure act [RC § 119.01(A)]: City of Lakewood v. Thormyer, 10 Ohio Op. 2d 61,
154 N.E.2d 777 (CP 1958).

A member of the Ohio board of building appeals is prohibited by RC § 102.04(A) from rendering
services, for compensation, in regard to offering testimony on proposed equal employment
opportunity rules and regulations which are the subject of a proceeding, pursuant to the
administrative procedures act, (RC Chapter 119.), which is before the state equal employment
opportunity coordinator, department of administrative services: Ohio Ethics Commission Advisory
Opinion No. 75-017 (1975).

The amendments made by 129 v 1694 (1697), effective October 24, 1961, to RC § 4112.05(G) and
(I), making certain procedures of the Ohio civil rights commission subject to the administrative
procedure act, RC § 119.01 et seq, have the effect of making said chapter applicable to procedures
of the commission only as they relate to the manner in which final orders of the commission are
issued and served on respondents and to modification or reconsideration of final orders of the
commission: 1961 OAG No. 2462 (1961).

Under RC § 3301.16 the state board of education in reaching a determination of the qualification of
a school for the granting of a high school charter, is governed by RC § 119.01 et seq: 1959 OAG No.
345 (1959).

It is the responsibility of the state board of education in the first instance to determine whether a
particular school district, or the board of education of such district, "has not conformed with the law"
so as to require the withholding of state funds from such district. In making such determination the
state board of education should observe the requirements of the administrative procedure act, RC §
119.01 et seq, as to notice, hearing, summoning of witnesses, presentation of evidence, degree of
proof, and procedural matters generally: 1956 OAG No. 6810 (1956).

The division of shore erosion in Its functions as defined and imposed in RC Chapter 1507., is not
subject to the administrative procedure act: 1954 OAG No. 3437 (1954).

The board of liquor control, being an "agency" as defined in GC § 154-62 (RC § 119.01), may, in the
reasonable exercise of its discretion, determine the date, time and place of each adjudication
hearing required under either the administrative procedure act, GC § 154-62 (RC § 119.01) et seq,
or the Ohio liquor control act, GC § 6064-1 (RC § 4301.01) et seq: 1953 OAG No. 2422 (1953).

The Ohio state board of optometry, by virtue of its possession of licensing powers, is subject to the
rules and provisions of the administrative procedure act and must, therefore, follow the procedure
prescribed therein for the adoption, filing and promulgation of its rules and regulations: 1950 OAG
No. 2340 (1950).

The superintendent of building and loan associations in issuing, suspending, revoking or canceling
the certificates provided for in GC §§ 9643-1, 9660-3a, 679 and 690 (RC §§ 1151.03, 1151.38 and
1151.64), is subject to the administrative procedure act; 1945 OAG No. 523 (1945).

In giving or withholding his approval, consent or certificate provided for in GC §§ 693-1, 693-2,
9643-4, 9645, 9649, 9655, 9657, 9660-2, 9660-3, 9660, 9665 and 9670 (RC §§ 1151.61, 1151.62,
1151.05, 1151.08, 1151.09, 1151.10, 1151.20, 1151.27, 1151.29, 1151.36, 1151.37, 1151.34,
1151.45 and 1151.49), the superintendent of building and loan associations is not subject to the
administrative procedure act: 1945 OAG No. 523 (1945).

T"AD7UDICATION" CONSTRUED.

900578
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The transportation director's letters were not "adjudication orders" where the denial was indicated
as preliminary and the right to a hearing prior to a final determination was noted: Hurst v. Liberty-
Bel, Inc., 117 Ohio App. 3d 138, 690 N.E.2d 40, 1996 Ohio App. LEXIS 5948 (1997).

The order issuing a permit was an "adjudication," not a "rule," because it did not have general
application: State ex rel. Fisher v. Nacelle Land & Mgmt. Corp., 90 Ohio App. 3d 93, 628 N.E.2d 67,
1993 Ohio App. LEXIS 4060 (1993).

The act of suspending a provider pursuant to OAC 4123-7-41 is not ministerial in nature and is an
adjudication under RC § 119.01(D) and the result of a quasi-judicial proceeding under OConst art
IV, § 4: In re Seltzer, 1992 Ohio App. LEXIS 2637 (1992).

To constitute an "adjudication" for purposes of RC § 119.12, a determination must be (1) that of the
highest or ultimate authority of an agency which ( 2) determines the rights, privileges, benefits, or
other legal relationships of a person: Russell v. Harrison Township Montgomery County, 75 Ohio
App. 3d 643, 600 N.E.2d 374, 1991 Ohio App. LEXIS 4022 (1991).

The determination, by letter, of the Director of Transportation, pursuant to RC Chapter 5516., to
deny a permit to advertise off-premise businesses on a billboard outside an urban area is an
"adjudication" within the meaning of RC § 119.01(D), and may be appealed to the proper court of
common pleas pursuant to RC § 119.12: Liberty Bell, Inc. v. Ohio Dept. of Transp., 34 Ohio App. 3d
267, 518 N.E.2d 32 (1986).

The determination of a petitioner's right to an operator's license, or reinstatement thereof,
constitutes an "adjudication" as defined by RC § 119.01(D), and petitioner has available the
administrative and appeal remedies provided by RC Chapter 119.: Stieben v. Dollison, 8 Ohio App.
3d 188, 456 N.E.2d 842 (1983).

Revised Code § 5101.51.4(B) does not provide a right to a pretermination hearing where a provider
agreement is terminated because HEW has declared the provider ineligible for participation in the
Medicare program. In such case the act of the department of public welfare terminating the
agreement is purely ministerial in nature and not an adjudication as defined in RC § 119.01(D): New
London Hospital v. Creasy, 18 Ohio Op. 3d 201 (App 1980).

In the absence of an "adjudication" as defined in RC § 119.01(D), the right to notice and hearing
does not obtain and, consequently, in such a case the Court of Common Pleas of Franklin County
lacks jurisdiction under RC § 119.12 to review actions taken by a state administrative agency
(Fortner v. Thomas, 22 OS2d 13, 51 OO2d 35; M. J. Kelley Co. v. Cleveland, 32 OS2d 150, 61 OO2d
394, approved and followed): State ex rel. Bd. of Edn. v. State Bd. of Edn., 53 Ohio St. 2d 173, 373
N.E.2d 1238 (1978).

The refusal of the State Board of Education to grant a local school district an additional exemption to
the requirements of RC § 3311.29 does not constitute an "adjudication" within the meaning of RC §
119.01(D): State ex rel. Bd. of Edn. v. State Bd. of Edn., 53 Ohio St. 2d 173, 373 N.E.2d 1238
(1978).

A notice that an examination would be held to determine the competency of the holder of a driver's
license, pursuant to RC § 4507.20, absent an order of revocation or suspension, is not an
adjudication or appealable order within the meaning of RC § 119.01: Davison v. Bureau of Motor
Vehicles, 46 Ohio App. 2d 86, 345 N.E.2d 619 (1975).

VAD]UDICATION CONSTRUED.

To constitute an "adjudication" for the purposes of Ohio Rev. Code Ann. § 119.12, regarding judicial
review of agency decisions, a determination had to be (1) that of the highest or ultimate authority of
an agency which (2) determined the rights, privileges, benefits or other legal relationships of a
person, and both elements were required. Miller v. Crawford, 2006 Ohio App. LEXIS 4610, 2006
Ohio 4689, (Sept. 7, 2006). 0(0^.^79
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TAGENCY CONSTRUED.

As a minority business enterprise ( MBE) certificate pursuant to Ohio Rev. Code Ann. § 122.71(E)(1)
was a'9icense" pursuant to Ohio Rev. Code Ann. § 119.12, an appeal from the denial of
recertification should have been taken to the common pleas court where the MBE was located, and
an appeal to a different county required dismissal. The Equal Employment Opportunity Coordinator
(EEOC) was an "agency" under Ohio Rev. Code Ann. § 123.151(B) for purposes of Ohio Rev. Code
Ann. ch. 119, and the MBE certificate was a "license" under Ohio Rev. Code Ann. § 119.01(B), and
accordingly, the EEOC's adjudication order was a denial of a license renewal. Total Office Prods. v.
Dep't of Admin. Servs., 2006 Ohio App. LEXIS 3230, 2006 Ohio 3313, (June 29, 2006).

*APPEAL.

The state board of education, in making the determination required by RC § 3311.06, as to an
equitable division of the funds and indebtedness between school districts involved in a transfer of
territory, is not subject to the provisions of the administrative procedure act (RC Chapter 119.); the
action of the state board of education in such matter is final, and a school district board of education
may not appeal therefrom: State ex rel. Bd. of Education v. State Bd. of Education, 110 Ohio App.
527, 166 N.E.2d 253 (1959).

T"AGENCY" CONSTRUED.

The Ohio expositions commission was not a state agency subject to RC Chapter 119.; Abt v. Ohio
Expositions Comm'n, 110 Ohio App. 3d 696, 675 N.E.2d 43, 1996 Ohio App. LEXIS 1809 (1996).

A state psychiatric hospital is not an "agency" under RC § 119.01: Arbogast v. Peterson, 91 Ohio
App. 3d 22, 631 N.E.2d 673, 1993 Ohio App. LEXIS 4883 (1993).

The Ohio Department of Rehabilitation and Correction is not an agency whose decisions are subject
to judicial review by appeal pursuant to RC § 119.12: Augustine v. Ohio Dept. of Rehab. and Corr.,
3 Ohio App. 3d 398, 445 N.E.2d 706 (1981).

Ohio State University is not an agency within the meaning of RC Chapter 119.: Bd, of Trustees v.
Dept. of Admin. Services, 68 Ohio St. 2d 149, 429 N.E.2d 428 (1981).

Section 461.2 of the Ohio public assistance manual, which makes available a special dietary
allowance to persons receiving aid for the aged but specifically denies such allowance to persons
receiving aid to disabled persons, is not a "rule" within the purview of RC § 119.01 (the
administrative procedure act), and the department of public welfare is not an "agency" thereunder
or subject to the act: Lehew v. Rhodes, 23 Ohio App. 2d 102, 261 N.E.2d 280 (1970).

The public health council is an "agency" within the meaning of the administrative procedure act, with
authority to adopt rules and regulations for nursing homes: Ohio State Federation of Nursing Homes
v. Public Health Council, 172 Ohio St. 227, 174 N.E.2d 251 (1961).

The state board of examiners of architects of the state of Ohio is a board subject to the provisions of
RC Chapter 119., commonly referred to as the administrative procedure act: State ex rel. Burchard
v. State Board of Examiners, 110 Ohio App. 286, 163 N.E.2d 391 (App 1959).

The definition of "agency" in RC § 119.01, includes "civil service commission": Owens v. Ackerman,
72 Ohio L. Ab. 552, 136 N.E.2d 93 (App 1955).

Both the board of liquor control and the department of liquor control are agencies as defined in GC §
154-62 (RC § 119.01): Detelich v. Department of Liquor Control, 62 Ohio L. Ab. 195, 107 N.E.2d
415 (App 1950). 000580
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*APPEALS.

Disciplinary orders issued by the self-insuring employers evaluation board pursuant to RC §
4123.35.2(C) are not subject to judicial review under RC § 119.12 of the administrative procedure
act: Balt. Ravens, Inc. v. Self-Insuring Emplrs. Evaluation Bd., 94 Ohio St. 3d 449, 764 N.E.2d 418,
2002 Ohio LEXIS 765, 2002 Ohio 1362, (2002).

Revocation of a Type B day-care certificate is appealable pursuant to RC Chapter 119.: McAtee v.
Ottawa County Dep't of Human Servs., 111 Ohio App. 3d 812, 677 N.E.2d 395, 1996 Ohio App.
LEXIS 2498 (1996).

The common pleas court lacked jurisdiction over a challenge to boiler classifications made in an
administrative rule. Also, the plaintiffs, stationary engineers, lacked standing: Nielsen v. Ford Motor
Co., 113 Ohio App. 3d 495, 681 N.E.2d 470, 1996 Ohio App. LEXIS 3404 (1996).

Orders of the Administrator of the Bureau of Workers' Compensation, issued pursuant to RC §
4121.44(R), are not subject to judicial review under the Administrative Procedure Act, RC Chapter
119.: In re Seltzer, 67 Ohio St. 3d 220, 616 N.E.2d 1108, 1993 Ohio LEXIS 1817, 1993 Ohio 15,
(1993).

A finding by a district hearing officer on the issue of continued temporary total compensation is not,
in view of the right to appeal under RC § 4123.51.6, a determination "by the highest or ultimate
authority" of the commission. Thus, procedures governing this area are not exempt from RC Chapter
119. requirements: State ex rel. Eaton Corp. v. Lancaster, 40 Ohio St. 3d 404, 534 N.E.2d 46
(1988).

An appeal to the Court of Common Pleas of Franklin County from an order of the Board of Building
Standards denying an individual's application for approval as the chief building official for a
municipal building department is governed by RC Chapters 119. and 3781. Revised Code Chapter
2506. has no application to such an appeal: Wahle v. Dept. of Indus. Relations, 14 Ohio App. 3d
101, 470 N.E.2d 200 (1983).

Although a church, which wants to protest the issuance of a liquor permit, may be entitled to a
hearing pursuant to RC § 4303.26, neither RC Chapter 4303. nor Chapter 119. authorize the church
to appeal the subsequent decision of the Director of Liquor Control concerning the liquor permit
application to the Court of Common Pleas: Ninth Street Church v. Reich, 1 Ohio App. 3d 141, 439
N.E.2d 958 (1981).

After a decision of an administrative board is appealed, the board loses its jurisdiction to reconsider
its decision. Thus, where an appeal from an order of the environmental board of review is still
pending in the court of appeals, a writ of prohibition will issue to prevent the board from attempting
to act in what is essentially the same cause: State ex rel. Republic Steel Corp. v. Board of Review,
54 Ohio St. 2d 75, 374 N.E.2d 1355 (1978).

The review of final orders or actions of administrative officers or agencies authorized by OConst art
IV, § 3(B)(2) enables the general assembly to confer upon the Courts of Appeals appellate
jurisdiction to review the final orders of administrative officers or agencies, irrelative of the fact that
it is an appeal from an administrative rule-making action: Williams v. Akron, 54 Ohio St. 2d 136,
374 N.E.2d 1378 (1978).

The director of a state department does not have a right of appeal to the Court of Common Pleas of
Franklin County from an order of the State Personnel Board of Review disaffirming the director's
layoff order of an employee for alleged lack of work. (RC §§ 119.01 and 119.12) (Corn v. Board of
Liquor Control, 160 OS 9, 50 00 479; Lindblom v. Board of Tax Appeals, 151 OS 250, 39 00 66,
paragraph two of the syllabus, approved and followed.): State ex rel. Osborn v. Jackson, 46 Ohio St.
2d 41, 346 N.E.2d 141 (1976).

0U0581
https://www.lexis.com/research/retrieve?_m=e6ea843ad3 a2be840ad728483a5bde03&_browseTyp... 6/21/2007



VOL Q 1lV1.U1111d1L Uy 111L0.L1V11 - ll11li L11L . 1 .V . ..6., ... .. .

Since the school employees retirement board is not one of the specified agencies enumerated in RC
§ 119.01(A), and, since there is no statutory provision making RC Chapter 119. applicable to orders
or adjudications by that board, there is no remedy by way of administrative appeal, pursuant to RC
§ 119.12, from an order or adjudication of the school employees retirement board: Fair v. School
Employees Retire. System, 44 Ohio App. 2d 115, 335 N.E.2d 868 (1975).

A decision of the state personnel board of review affirming an order of an appointing authority
"laying off" an employee in the classified service of the state is a final appealable order, and,
pursuant to the provisions of RC Chapter 119., such employee may appeal therefrom to the court of
common pleas of Franklin county: State ex rel. Kendrick v. Masheter, 120 Ohio App. 168, 201
N.E.2d 707 (1963).

An "appointing authority" has no right of appeal to the common pleas court from a decision of the
state personnel board of review disaffirming a job-abolishment by such "appointing authority": In re
Job Abolishment of Jenkins, 120 Ohio App. 385, 202 N.E.2d 634 (1963).

Proceedings before the state personnel board of review, and on appeal from such board, are
governed by the administrative procedure act: Graul v. Board of Review, 117 Ohio App. 108, 191
N.E.2d 188 (1962).

On appeal from an order of an agency (as defined in RC § 119.01) to the court of common pleas,
the power of the court to modify such order is limited to the ground set forth in RC § 119.12, i.e.,
the absence of a finding that the order is supported by reliable, probative, and substantial evidence:
Henry's Cafe, Inc. v. Board of Liquor Control, 170 Ohio St. 233, 163 N.E.2d 678 (1959).

"Civil service commission" as used in RC § 119.01, includes both state and municipal civil service
commission, thus a municipal civil service commission has the right to appeal from an adverse ruling
of the court of common pleas involving the removal from duty of a police officer: Owens v.
Ackerman, 72 Ohio L. Ab. 552, 136 N.E.2d 93 (App 1955).

The "civil service commission" is designated by RC § 119.01 as one of the agencies which may take
an appeal from the judgment of the court of common pleas under authority of RC § 119.12: Owens
v. Ackerman, 72 Ohio L. Ab. 552, 136 N.E.2d 93 (App 1955).

The administrative procedure act (RC § 119.01 [GC § 154-62] et seq) did not confer upon the
director of education and the high school board the right to appeal from a judgment of the court of
common pleas rendered on appeal from an order of the department of education: In re Millcreek
Local Dist. High School, 160 Ohio St. 234, 115 N.E.2d 840 (1953).

iATfORNEY FEES.

The Ohio Civil Rights Commission is not an "agency" for purposes of RC § 119.09.2, concerning
awards of attorney fees in connection with adjudication hearings: State ex rel. Auglaize Mercer
Community Action Comm'n v. Ohio Civil Rights Comm'n, 73 Ohio St. 3d 723, 654 N.E.2d 1250, 1995
Ohio LEXIS 1941, 1995 Ohio 180, (1995).

TCIVIL SERVICE.

A municipal civil service commission, not being an "agency" as defined by RC § 119.01, is not
subject to the provisions of the administrative procedure act in promulgating rules: Karrick v. Board
of Education, 174 Ohio St. 467, 190 N.E.2d 256 (1963).

A person who becomes chief of police of a city without taking the civil service examination required
by law is not in the classified service, is not entitled to the benefits of the civil service law, and has
no right of appeal to the municipal civil service commission from an order of removal by the mayor
of the city or to the common pleas court from a decision of the municipal civil service commission
affirming the mayor's removal order: In re Taylor, 172 Ohio St. 394, 176 N.E.2d 214 (1961).©QQ y82
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The reference in RC § 119.01 to the civil service commission is to the state civil service commission
and not to a municipal civil service commission: In re Taylor, 172 Ohio St. 394, 176 N.E.2d 214
(1961).

The civil service commission is an "agency" as defined by RC § 119.01 and its orders are appealable
to the court of common pleas under authority of RC § 119.12: State ex rel. Oliver v. State Civil
Service Comm., 168 Ohio St. 445, 155 N.E.2d 897 (1959).

TCOURT OF CLAIMS.

The availability of administrative remedies has no effect upon the jurisdiction of the Court of Claims:
Crestwood Nursing Home v. White, 52 Ohio App. 2d 274, 369 N.E.2d 804 (1977).

Revised Code § 2743.02(A), of the court of claims act, states, "... To the extent that the state has
previously consented to be sued, this chapter has no applicability." A remedy for one wrongfully
denied a nursing home license is provided by RC § 119.01 et seq., the administrative procedure act.
Thus the court of claims lacks jurisdiction-over such a claim: Marshall Nursing Home v. Ackerman, 3
Ohio Op. 3d 143 (App 1976).

The Court of Claims has no jurisdiction to review decisions of the Department of Public Welfare:
Bolin v. White, 51 Ohio App. 2d 92, 367 N.E.2d 63 (1976).

7DUE PROCESS.

Support Enforcement Tracking System, an automated data processing system, is mandated by Ohio
Rev. Code Ann. § 3125.07. Any rule-making concerning the use of the system or the operation of
child support enforcement is subject to the notice and comment requirements of Ohio Rev. Code
Ann. § 119.01 et seq.; this notice and comment provision provides adequate predeprivation
protection. Hughlett v. Romer-Sensky, 2006 U.S. App. LEXIS 16823 (6th Cir. July 6, 2006).

Ohio Liquor Control Commission did not violate due process under RC § 119.01 et seq. in revoking
the former licensee's liquor license, as. the commission issued a notice of hearing, and the notice
included a detailed description of the alleged violations and the possible penalties for such violations.
Consun Food Indus. v. Ohio Liquor Control Comm'n, 2003 Ohio App. LEXIS 4212, 2003 Ohio 4683,
(2003).

*EXEMPTION.

Exemption under RC § 119.01(A)(1) was inapplicable to the Ohio Bureau of Workers'
Compensation's reimbursement rates for Health Partnership Program providers, which did not fall
within the purview of RC § 4121.32(D) because they did not concern "bases for decisionmaking"
thereunder. There was no authority that invalidated the legislative mandate of RC § 4121.441(A)(8)
which required actual discounted pricing. Ohio Hosp. Ass'n v. Ohio Bur. of Workers' Compensation,
2007 Ohio App. LEXIS 1370, 2007 Ohio 1499, (Mar. 30, 2007).

+EXPLANATORY DOCUMENTS.

Industrial commission Memo E-7 does not constitute a rule subject to RC Chapter 119. Documents
that explain rather than expand fall outside those provisions: State ex rel. Saunders v. Indus.
Comm'n, 101 Ohio St. 3d 125, 802 N.E.2d 650, 2004 Ohio LEXIS 260, 2004 Ohio 339, (2004).

* H EARING. 000r;83
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Revised Code § 4731.34.1 is an independent special statute which expressly provides for an
injunction action to abate a public nuisance, the unlawful practice of medicine; it does not provide
for an administrative hearing as a condition precedent to the injunction action: State Medical Bd. v.
Mt. Sinai Hospital, 8 Ohio App. 3d 105, 456 N.E.2d 577 (1983).

+IMPLIED POWERS OF AGENCY.

The state board of pharmacy's authority to promulgate rules regulating the practice of pharmacy
and the distribution of dangerous drugs includes implied powers, such as issuing opinion letters
interpreting and applying its rules: OPUS III-VII Corp. v. Ohio State Bd. of Pharmacy, 109 Ohio App.
3d 102, 671 N.E.2d 1087, 1996 Ohio App. LEXIS 304 (1996).

tINDIVIDUAL ORDER.

There are circumstances which arise where an agency is justified in acting by individual order rather
than by general rule: (1) situations that could not reasonably be foreseen; (2) problems which must
be solved despite the absence of a relevant general rule; and (3) insufficient experience with the
particular problem to warrant rigidifying a tentative judgment into a hard and fast rule; and (4)
problems so specialized and varying in nature as to be impossible to capture within the boundaries
of a general rule: Dressler Coal Corp. v. Call, 4 Ohio App. 3d 81, 446 N.E.2d 785 (1981).

TINTERNAL MANAGEMENT RULES.

Supreme court denied injured worker's mandamus petition and affirmed his denial of permanent
partial disability (PPD) because he failed to submit medical evidence attributing a percentage of
disability to his allowed injury and to meet requirements of the Industrial Commission's internal
management memo setting rules for evaluating PPD claims, which did not expand the statute and
case law that it was based on, but instead directed hearing officers to exclude non-allowed
conditions in PPD assessments and to assess the percentage of PPD for allowed claims. State ex rel.
Saunders v. Indus. Comm'n, 101 Ohio St. 3d 125, 802 N.E. 2d 650, 802 N.E.2d 650, 2004 Ohio
LEXIS 260, 2004 Ohio 339, (2004).

The BMV license reinstatement center policy limiting the number of applications an agent could
submit at one time was an "internal management rule" for purposes of RC § 119.01: State ex rel.
Savage v. Caltrider, 100 Ohio St. 3d 363, 800 N.E.2d 358, 2003 Ohio LEXIS 3439, 2003 Ohio 6806,
(2003).

Superintendent's policy of considering only fifteen applications at each meeting is a regulation
concerning internal management of the agency, not an administrative rule: State ex rel. Life of
Maryland, Inc. v. Katz, 4 Ohio St. 3d 140, 447 N.E.2d 116 (1983).

TLEGISLATIVE INTENT.

The fiscal analysis of OAC 3745-1-26 filed by the director of Environmental Protection, which rule
designated a segment of the lower Cuyahoga River as a marine life warmwater habitat complies with
RC Chapter 119. The legislative intent of RC Chapter 119. is to provide an opportunity for opponents
of a proposed regulation to express their views as to the wisdom of the proposal and to present
evidence with respect to its illegality: Northeast Ohio Regional Sewer Dist. v. Shank, 58 Ohio St. 3d
16, 567 N.E.2d 993, 1991 Ohio LEXIS 329 (1991).

*"LICENSE" CONSTRUED.

Certification of a health care provider by ODH for compliance with federal Medicaid requirements
constitutes a"license" for purposes of RC § 119.12; it is not an arrangement whereby a person,30or;84
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institution, or entity furnishes Medicaid services under a provider agreement with ODHS: Bayside
Nursing Ctr. v. Ohio Dep't of Health, 96 Ohio App. 3d 754, 645 N.E.2d 1314, 1994 Ohio App. LEXIS
3946 (1994).

The duties of the Registrar of Motor Vehicles under RC Chapter 4507., including RC § 4507.08(A),
with respect to operator's licenses as defined by RC § 4507.01, constitute the exercise of licensing
functions within the contemplation of RC § 119.01(A): Stieben v. Dollison, 8 Ohio App. 3d 188, 456
N.E.2d 842 (1983).

The action of the Superintendent of Banks approving a branch application constitutes an exercise by
an agency of a licensing function and is appealable pursuant to RC Chapter 119. to the Court of
Common Pleas of Franklin County. Any bank receiving notice of a branch bank application pursuant
to RC Chapter 1111. is a proper party to bring an appeal of the approval of the application by the
Superintendent of Banks pursuant to RC Chapter 119.: Genoa Banking Co. v. Mills, 67 Ohio St. 2d
106, 423 N.E.2d 161 (1981).

The approval of an application by a building and loan association to operate a branch office pursuant
to RC § 1151.05 is not a licensing function within the provisions of the administrative procedure act
(RC Chapter 119.): Home Sav. & Loan Assn. v. Boesch, 41 Ohio St. 2d 115, 322 N.E.2d 878 (1975).

The permits which the division of shore erosion is empowered to grant under the provisions of RC
Chapter 1507. are not licenses as that term is used in the administrative procedure act; such
permits are only licenses in the sense of an incorporeal hereditament in and to property of the state
and are to be negotiated on a contractual basis, in the same manner as employed by other bodies or
officers generally empowered to contract on behalf of the state: 1954 OAG No. 3437 (1954).

A certificate issued by the industrial commission of Ohio pursuant to the provisions of GC § 1465-69
(RC § 4123.35) certifying that the employer named therein has been granted authority by said
commission to pay compensation directly to its injured or the dependents of killed employees and
that said employer has furnished the necessary bond and has paid the premium required by
paragraph 2 of GC § 1465-54 (RC § 4123.34) for the period designated in such certificate, is such a
license as will bring the industrial commission in its issuance or revocation within the provisions of
the "administrative procedure act," as enacted in Senate Bill 36 by the 95th General Assembly and
codified as GC §§ 154-61 to 154-73 (RC § 119.01 et seq); 1943 OAG No. 6458 (1943).

*LICENSE REVOCATION.

Mandamus does not lie to compel the superintendent of insurance to revoke the license of third
persons where relators have not sought an adjudication under the administrative procedure act;
State ex rel. Ohio Assn. of Ins. Agents v. Ohio Dept. of Ins., 29 Ohio St. 2d 188, 281 N.E.2d 9
(1972).

iMAGISTRATE'S REPORT.

Bureau was a party to the proceeding before the referee and had standing to object to the referee's
report and recommendation: Gralewski v. Ohio Bureau of Workers' Comp., 167 Ohio App. 3d 468,
855 N.E.2d 879, 2006 Ohio App. LEXIS 1401, 2006 Ohio 1529, (2006).

TMANDAMUS.

When a warden denied an inmate's claims that his inmate account was exempt, under Ohio Rev.
Code Ann. § 2329.66, from execution of a judgment requiring the inmate to pay the costs of his
criminal prosecution, the inmate's remedy was not to seek judicial review under Ohio Rev. Code
Ann. § 119.12, because the Ohio Department of Rehabilitation and Correction was not listed in Ohio
Rev. Code Ann. § 119.01(A) as an agency whose decisions were reviewable under that statute, so
the inmate had to seek a writ of mandamus requiring the warden to comply with applicable statutMO Jss
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and regulations. State v. Glandon, 2006 Ohio App. LEXIS 30, 2006 Ohio 39, ( Jan. 6, 2006).

+NOTICEREQUIREMENTS.

Notice of suspension of a driver's license under the financial responsibility law must comply with the
notice requirements of the administrative procedure act: State v. Foreman, 54 Ohio Misc. 31, 376
N.E.2d 987 (MC 1978).

7"PARTY" CONSTRUED.

A state agency is not a "party" under RC § 119.01 with a right of appeal under RC § 119.12: Collyer
v. Broadview Developmental Center, 74 Ohio App. 3d 99, 598 N.E.2d 75, 1991 Ohio App. LEXIS
2347 (1991).

A person who files a complaint with the Ohio motor vehicle dealers board alleging that a dealer's
license should be revoked is not a "party" within the meaning of RC § 119.01(G): State ex rel.
Barron v. Ohio Motor Vehicle Dealers Bd., 2 Ohio App. 3d 454, 442 N.E.2d 799 (1981).

A target company which has requested a hearing pursuant to RC § 1707.04.1(B)(1)(a) is a party to
the adjudication order of the division of securities with respect to the takeover bid, and, if the order
be adverse to the target company, it is a party adversely affected, having a right of appeal from the
order pursuant to RC § 119.12. The offeror is a party-appellee to such an appeal even though it is
not notified of the appeal by the appellant: Babcock & Wilcox Company v. Hurd, 5 Ohio Op. 3d 408
(App 1977).

*PAROLE GUIDLINES.

When an inmate sought mandamus relief because the parole guidelines used in his parole hearing
had been found null and void, as they were not properly promulgated as administrative regulations,
he did not show that he had a clear legal right to the relief he sought or that the parole authority
had a clear legal duty to apply different guidelines because the judicial decision on which he relied
was reversed, as parole guidelines were not administrative regulations which had to be promulgated
in accordance with the Administrative Procedure Act, RC § 119.01 et seq., so the inmate's petition
was dismissed under Ohio R. Civ. P. 12 (B)(6). State ex rel. Watson v. Ohio Adult Parole Auth., 2003
Ohio App. LEXIS 6189, 2003 Ohio 6931, (2003).

rPRE-AD]UDICATION HEARING.

Where an application for a charitable bingo license is rejected on the basis that an investigation
revealed numerous prior violations, the applicant is entitled to a pre-adjudication hearing: Boys
Town v. Brown, 69 Ohio St. 2d 1, 429 N.E.2d 1171 (1981).

TPUBLIC POLICY.

Administrative regulations cannot dictate public policy but rather can only develop and administer
policy already established by the general assembly: D.A.B.E., Inc. v. Toledo-Lucas County Bd. of
Health, 96 Ohio St. 3d 250, 773 N.E.2d 536, 2002 Ohio LEXIS 1996, 2002 Ohio 4172, (2002).

tPUBLIC UTILITIES COMMISSION.

In enacting RC ? 4927.03, the legislature chose to require only a streamlined process. Had it wanted
PUCO to engage in administrative rulemaking, it presumably would have chosen words to that
effect. Thus RC ? 111.15 and RC Chapter 119 did not apply: Disc. Cellular, Inc. v. PUC, 112 O)^ig- $t

V.58s
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3d 360, 859 N.E.2d 957, 2007 Ohio LEXIS 55, 2007 Ohio 53, (2006).

The administrative procedure act, by RC § 119.01, specifically exempts the public utilities
commission from the provisions of the act, and the commission has no authority to promulgate a
rule under such act: Akron & Barberton Belt R. Co. v. Public Util. Comm., 165 Ohio St. 316, 135
N.E.2d 400 (1956).

The administrative procedure act, GC § 154-62 (RC § 119.01) et seq., sets up a formal procedure
for rule-making, but by RC § 119.01, the public utilities commission is specially excepted from the
provisions of the act: Craun Transp., Inc. v. Public Util. Comm., 162 Ohio St. 9, 120 N.E.2d 436

(1954).

tRACING COMMISSION.

A charge that a licensed race horse owner violated Ohio state racing commission Rule 65, which
permits license revocation "for conduct detrimental to the best interests of racing" in that he "was
on the premises of... race track without authorization in the stall of" a certain horse and that such
"unauthorized presence" "constituted improper practice on the part of a racing commission license
holder," relates directly to the conduct of horse racing and is supported by reliable, probative and
substantial evidence where witnesses testify to seeing him in the stable area and in the stable of
such horse on the date alleged and he admits being in such stable area about the time in question:
In re Cline, 3 Ohio App. 2d 345, 210 N.E.2d 737 (1964).

*REAL ESTATE DIVISION.

As to complaints filed against licensees subject to regulation by the Ohio Division of Real Estate, the
provisions of RC Chapter 4735. specifically governing Division of Real Estate proceedings prevail
over any conflicting general hearing requirements of RC Chapter 119. In proceedings held pursuant
to RC Chapter 4735., the more specific time provisions of RC § 4735.05.1, as they apply to time of
hearing and submission of hearing examiner reports, prevail over those articulated in RC Chapter
119.; however, the due process protections of RC Chapter 119. regarding the contents of the letter
providing notice of a right to a hearing and the filing and consideration of objections to the hearing
examiner's report and recommendations are applicable, since RC Chapter 4735. does not speak
specifically to those matters: OAG No. 80-092 (1980).

TREHABILITATION AND CORRECTION DEPARTMENT.

The department of rehabilitation and correction is not an agency whose decisions are subject to
judicial review pursuant to RC § 119.12: State v. Brown, 156 Ohio App. 3d 120, 804 N.E.2d 1021,
2004 Ohio App. LEXIS 401, 2004 Ohio 558, (2004).

TREVOCATION OF PERMIT.

The revocation of a permit granted under the provisions of RC Chapter 1507. is governed by, and
dependent upon, the terms and provisions of the permit which is, in essence, a contract: 1954 OAG
No. 3437 (1954).

r"RULE" CONSTRUED.

The "interpretation" by the board of dietetics that RC § 4759.06(D) required a college course in
chemistry for a degree to qualify as being in "another related field acceptable to the board" was a
' rule" under RC § 119.01(C) because it was to have a general and uniform operation: Livisay v.
Ohio Bd. of Dietetics, 73 Ohio App. 3d 288, 596 N.E.2d 1129, 1991 Ohio App. LEXIS 2052 (1991).

000597
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A "position paper" which permits regulated persons to perform certain procedures should be "rule-
filed" pursuant to RC Chapter 119. since it is tantamount to a rule no matter how it is characterized:
Ohio Nurses Assoc., Inc. v. Ohio State Bd. of Nursing Edn. & Nurse Registration, 44 Ohio St. 3d 73,
540 N.E.2d 1354 ( 1989).

The tax commissioner's informal instruction as to the 70/30 apportionment of situsable utility
property was in fact a rule and thus invalid, as not adopted in accordance with RC §§ 119.01 et seq.
and 5703.14: Condee v. Lindley, 12 Ohio St. 3d 90, 465 N.E.2d 450 (1984).

tRULE CONSTRUED.

Based on the definitions of "rule" and "adjudication" in RC § 119.01(C) and (D), the Ohio Bureau of
Workers' Compensation's declaration of reimbursement rates under its Health Partnership Program
to providers, which were set out in its provider manual and bulletins, did not satisfy its requirements
of informing providers of the discounted pricing pursuant to RC § 4121.441(A)(8). As policy
guidelines did not establish any binding rules and the reimburesment rates were intended to be
binding on hospitals and health care providers with the force and effect of a legal rule, the
reimbursement rates were not within the meaning of "policy guidelines" or "bases for decisions" for
purposes of RC § 4121.32(D). Ohio Hosp. Ass'n v. Ohio Bur. of Workers' Compensation, 2007 Ohio
App. LEXIS 1370, 2007 Ohio 1499, (Mar. 30, 2007).

As the Division of Mineral Resources Management of the Ohio Department of Naturai Resources
failed to provide the requisite public notice under RC § 119.03(A) when it adopted its policy and
procedure directive guidelines for coal mining permit procedures, which were deemed "rules"
pursuant to RC §§ 119.01(C) and 119.02, the guidelines were not enforceable. Buckeye Forest
Council, Inc. v. Div. of Mineral Resources Mgmt., 2007 Ohio App. LEXIS 900, 2007 Ohio 965, (Mar.
5, 2007).

tRULES BY ADJUDICATION.

Motor vehicles bureau's policy restricting the number of license reinstatement applications an agent
for those seeking such reinstatement could present in person at one time was an internal
management rule which, under RC § 119.01(C), did not have to be adopted pursuant to the formal
rule-making procedures of RC ch. 119, so an agent seeking a writ of mandamus to require that the
policy be subject to such procedures did not show a clear legal right to the relief he sought or a
corresponding clear legal duty on the part of the bureau's registrar. State ex rel. Savage v.
Caltrider, 100 Ohio St. 3d 363, 800 N.E. 2d 358, 800 N.E.2d 358, 2003 Ohio LEXIS 3439, 2003 Ohio
6806, (Dec. 31, 2003).

The state medical board may, in the reasonable exercise of its informed discretion, promulgate rules
by adjudication: Marion Ob/Gyn v. State Med. Bd., 137 Ohio App. 3d 522, 739 N.E.2d 15, 2000 Ohio
App. LEXIS 1925 (2000).

TSTATE EMPLOYMENT RELATIONS BOARD.

A decision of the SERB not to file a complaint after an investigation pursuant to RC § 4117.12 is not
a final, appealable order because the investigation was a ministerial function. The decision to
prosecute or not to prosecute a claim is purely executory and nonjudicial function: Boieru v. State
Emp. Relations Bd., 54 Ohio App. 3d 23, 560 N.E.2d 801 ( 1988).

An order of the State Employment Relations Board certifying a bargaining unit, over objections that
the employees in question are not "public employees" under RC § 4117.01(C)(10), is an
"adjudication" within the meaning of RC § 119.01(D) and as such is a final appealable order within
the meaning of RC § 2505.02. (South Community, Inc. v. State Emp. Relations Bd. [1988], 38 OS3d
224, 527 NE2d 864, followed.): Hudson Twp. Bd. of Trustees v. State Emp. Relations Bd., 42 Ohio
App. 3d 118, 536 N.E.2d 1197 (1988). 0005SS
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4927.01 Telecommunications - alternative
regulation definitions.

As used in this chapter:

(A) "Basic local exchange service" means:

(1) End user access to and usage of telephone company-provided services that
enable a customer, over the primary line serving the customer's premises, to
originate or receive voice communications within a local service area, and that

consist of the following:

(a) Local dial tone service;

(b) Touch tone dialing service;

(c) Access to and usage of 9-1-1 services, where such services are available;

(d) Access to operator services and directory assistance;

(e) Provision of a telephone directory and a listing in that directory;

(f) Per call, caller identification blocking services;

(g) Access to telecommunications relay service; and

(h) Access to toll presubscription, interexchange or toll providers or both, and
networks of other telephone companies.

(2) Carrier access to and usage of telephone company-provided facilities that
enable end user customers originating or receiving voice grade, data, or image
communications, over a local exchange telephone company network operated

within a local service area, to access interexchange or other networks.

(B) "Cable television service" means any transmission of video or other

programming service to subscribers and any subscriber interaction required for
the selection of that video or other programming service.

(C) "Local service area" means the geographic area within which a telephone

customer may complete a call to another telephone customer without being

http://codes.ohio.gov/orc/4927.01 000599/22/2007
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assessed long distance toll charges.

(D) "Public telecommunications service" means the transmission by a telephone

company, by electromagnetic or other means, of signs, signals, writings, images,

sounds, messages, or data originating and terminating in this state regardless of
actual call routing, but does not include a system, including its construction,

maintenance, or operation, for the provision of telecommunications service, or any

portion of such service, by any entity for the sole and exclusive use of that entity,
its parent, a subsidiary, or an affiliated entity, and not for resale, directly or
indirectly; the provision of terminal equipment used to originate or terminate

telecommunications service; broadcast transmission by radio, television, or
satellite broadcast stations regulated by the federal government; or cable

television service.

(E) "Telephone company" means any company described in division (A)(2) of
section 4905.03 of the Revised Code that is a public utility under section 4905.02

of the Revised Code.

Effective Date: 04-05-2001

0001;91
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4927.02 State policy.

(A) It is the policy of this state to:

(1) Ensure the avaiiability of adequate basic local exchange service to citizens
throughout the state;

(2) Rely on market forces, where they are present and capable of supporting a
healthy and sustainable, competitive telecommunications market, to maintain just

and reasonable rates, rentals, tolls, and charges for public telecommunications

service;

(3) Encourage innovation in the telecommunications industry;

(4) Promote diversity and options in the supply of public telecommunications
services and equipment throughout the state;

(5) Recognize the continuing emergence of a competitive telecommunications

environment through flexible regulatory treatment of public telecommunications

services where appropriate;

(6) Consider the regulatory treatment of competing and functionally equivalent

services in determining the scope of regulation of services that are subject to the

jurisdiction of the public utilities commission;

(7) Not unduly favor or advantage any provider and not unduly disadvantage
providers of competing and functionally equivalent services; and

(8) Protect the affordability of telephone service for low-income subscribers

through the continuation of lifeline assistance programs.

(B) The public utilities commission shall consider the policy set forth in this section

in carrying out sections 4927.03 and 4927.04 of the Revised Code and in reducing

or eliminating the regulation of telephone companies under those sections as to

any public telecommunications service.

Effective Date: 03-17-1989; 11-04-2005

®00^92
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4927.03 Exemption orders,

ragc i ui ^

(A)(1) The public utilities commission, upon its own initiative or the application of

a telephone company or companies, after notice, after affording the public and

any affected telephone company a period for comment, and after a hearing if it

considers one necessary, may, by order, exempt any such telephone company or
companies, as to any public telecommunications service , including basic local

exchange service, from any provision of Chapter 4905. or 4909., or sections
4931.01 to 4931.35 of the Revised Code or any rule or order adopted or issued
under those provisions, or establish alternative regulatory requirements to apply
to such public telecommunications service and company or companies; provided

the commission finds that any such measure is in the public interest and either of
the following conditions exists:

(a) The telephone company or companies are subject to competition with respect

to such public telecommunications service;

(b) The customers of such public telecommunications service have reasonably

available alternatives.

(2) In determining whether the conditions in division (A)(1)(a) or (b) of this
section exist, factors the commission shall consider include, but are not limited to:

(a) The number and size of alternative providers of services;

(b) The extent to which services are available from alternative providers in the
relevant market;

(c) The ability of alternative providers to make functionally equivalent or
substitute services readily available at competitive rates, terms, and conditions;

(d) Other indicators of market power, which may include market share, growth in
market share, ease of entry, and the affiliation of providers of services.

(3) To authorize an exemption or establish alternative regulatory requirements

under division (A)(1) of this section with respect to basic local exchange service,
the commission additionally shall find that there are no barriers to entry. Further,

as to an exemption with respect to basic local exchange service, the commission
shall not exempt a telephone company from sections 4905.20, 4905.21, 4905.22,

000 ;03
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4905.231, 4905.24, 4905.241, 4905.242, 4905.243, 4905.244, 4905.25,

4905.26, 4905.30, 4905.32, 4905.33, 4905.35, and 4905.381 of the Revised

Code.

(B) In carrying out this section, the public utilities commission may prescribe
different classifications, procedures, terms, or conditions for different telephone
companies and for the public telecommunications services they provide, provided
they are reasonable and do not confer any undue economic, competitive, or
market advantage or preference upon any telephone company.

(C) The public utilities commission has jurisdiction over every telephone company
providing a public telecommunications service that has received an exemption or
for which alternative regulatory requirements have been established pursuant to
this section. As to any such company, the commission, after notice and hearing,
may abrogate or modify any order so granting an exemption or establishing
alternative requirements if it determines that the findings upon which the order
was based are no longer valid and that the abrogation or modification is in the

public interest. No such abrogation or modification shall be made more than five
years after the date an order granting an exemption or establishing alternative
requirements under this section was entered upon the commission's journal,
unless the affected telephone company or companies consent.

(D) The public utilities commission shall adopt such rules as it finds necessary to
carry out this section. It shall adopt rules initially implementing the amendment of
this section by H.B. No. 218 of the 126th general assembly within one hundred
twenty days after the effective date of the amendment. In adopting those rules,
the commission shall consider the establishment of elective alternative regulation
specific to a telephone company that is an incumbent local exchange carrier as
defined in 47 U.S.C. 251(h) having fewer than fifty thousand access lines.

Effective Date: 03-17-1989; 11-04-2005
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4901:1-4-01 Definitions.

As used within this chapter, these terms denote the following:

(A) "Affiliate" means a person that (directly or indirectly) owns or controls, is

owned or controlled by, or is under common ownership or control with, another
person. For purposes of these rules, the term "own" means to own an equity

interest (or the equivalent thereof) of more than ten per cent.

(B) "Alternative provider" means a provider of competing service(s) to the basic
local exchange service offering(s), regardless of the technology and facilities used
in the delivery of the services (wireline, wireless, cable, broadband, etc.).

(C) "Basic local exchange service (BLES)" means end user access to and usage of
telephone company-provided services that enable a customer, over the primary
line serving the customer's premises, to originate or receive voice communications

within a local service area, and that consist of the following:

(1) Local dial tone service.

(2) Touch tone dialing service.

(3) Access to and usage of 9-1-1 services, where such services are available.

(4) Access to operator services and directory assistance.

(5) Provision of a telephone directory and listing in that directory.

(6) Per call, caller identification blocking services.

(7) Access to telecommunications relay service.

(8) Access to toll presubscription, interexchange or toll providers or both, and

networks of other telephone companies. BLES also means carrier access to and
usage of telephone company-provided facilities that enable end user customers

originating or receiving voice grade, data or image communications, over a local

exchange telephone company network operated within a local service area, to

access interexchange or other networks.

(D) "Commission" means the public utilities commission of Ohio.
'.J(1 0r"'"
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(E) "Competitive local exchange carrier (CLEC)" means any facilities-based and
nonfacilities-based local exchange carrier that was not an incumbent local

exchange carrier on the date of the enactment of the Telecommunications Act of

1996 (1996 Act) or is not an entity that, on or after such date of enactment,

became a successor, assign, or affiliate of an incumbent local exchange carrier.

(F) "Elective alternative regulation plan (EARP)" means a plan adopted in case

number 00-1532-TP-COI under which an incumbent local exchange carrier
receives earnings-free regulation with greater pricing flexibility for services other
than BLES in exchange for specific commitments.

(G) "Facilities-based alternative provider" means a provider of competing service
(s) to the basic local exchange service offering(s) using facilities that it owns,
operates, manages or controls to provide such services, regardless of the
technology and facilities used in the delivery of the services (wireline, wireless,

cable, broadband, etc.).

(H) "Facilities-based competitive local exchange carrier" means any local
exchange carrier that uses facilities it owns, operates, manages or controls to

provide service(s) subject to the commission evaluation; and that was not an
incumbent local exchange carrier in that exchange on the date of the enactment
of the 1996 Act. Such carrier may partially or totally own, operate, manage or
control such facilities. Carriers not included in this classification are carriers
providing service(s) solely by resale of the incumbent local exchange carrier's

local exchange services.

(I) "Incumbent local exchange carrier (ILEC)" means with respect to any area, any
facilities-based local exchange carrier that: (a) on the date of the enactment of
the 1996 Act, provided BLES in such area; and (b) (i) on such date of enactment,
was deemed to be a member of the exchange carrier association pursuant to 47

C.F.R 69.601(b), as effective on May 1, 2006; or (ii) is a person or entity that, on
or after such date of enactment, became a successor or assignee of a member

described in clause.

(3) "Large ILEC" means any ILEC serving fifty thousand or more access lines

within Ohio.

(K) "Long-run service incremental cost (LRSIC)" represents the forward-looking
economic cost for a new or existing product that is equal to the per unit cost of

000596
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increasing the volume of production from zero to a specified level, while holding

all other product and service volumes constant. LRSIC does not include any

allocation of forward-looking common overhead costs. Forward-looking common
overhead costs are costs efficiently incurred for the benefit of a firm as a whole

and are not avoided if individual services or categories of services are
discontinued. Further, forward-looking joint costs, which are the forward-looking

costs of resources necessary to provide a group or family of services shall be

added to or included in the LRSIC of the products or services.

(L) "Small ILEC" means any ILEC serving less than fifty thousand access lines
within Ohio.

(M) "Telephone exchange area" means a geographical service area established by
an ILEC and approved by the commission, which usually embraces a city, town, or
village and a designated surrounding or adjacent area. There are currently seven
hundred thirty-eight exchanges in the state.

(N) "Tier one" services include BLES as defined in section 4927.01. of the Revised
Code, as well as those services that are not essential but nevertheless retain such

a high level of public interest that these services still require regulatory oversight,
as set forth in paragraphs (A)(1)(a) and (A)(1)(b) of rule 4901:1-6-20 of the
Administrative Code.

(0) "Tier two" services include all regulated telecommunications services that do
not fall in tier one.

Effective: 08/07/2006

R.C. 119.032 review dates: 05/31/2011

Promulgated Under: 111.15

Statutory Authority: 4927.03

Rule Amplifies: 4927.01, 4927.02, 4927.03, 4927.04

O00":9'7
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4901:1-4-06 Alternative regulation
commitments.

(A) Advanced services

(1) Advanced telecommunications services capability is the availability of high-
speed, full broadband telecommunications that enables a customer to originate
and receive high-quality data, graphics, and video using any technology (e.g.,
xDSL, cable, fiber optic, fixed wireless, satellite, or other system) at a minimum
rate of two hundred kilobits per second in one direction.

(2) An ILEC electing this alternative regulation plan must commit to provide the

following:

(a) High density central offices: No later than twelve months from the effective

date of the alternative regulation plan, an ILEC must provide advanced
telecommunications service capability from all class five central offices (CO) in its

traditional service territories which serve census tracts with a population density
of five hundred or more people per square mile as defined by the 2000 census.

(i) No later than twelve months from the effective date of the alternative

regulation plan, an ILEC must deploy broadband, advanced telecommunications
services upon customer demand within sixty days to any customer within twelve

thousand feet from a high density CO.

(ii) No later than twenty-four months from the effective date of the alternative
regulation plan, an ILEC must deploy broadband, advanced telecommunications
services upon customer demand within sixty days to any customer within eighteen

thousand feet from a high density CO.

(b) County seat central offices: For counties that do not meet the population
density criterion described in paragraph (A)(2)(a) of this rule, an ILEC must
provide advanced telecommunications service capability from all class five COs in

its traditional service territories that are within the county seat no later than

twelve months from the effective date of the alternative regulation plan.

(i) No later than twelve months from the effective date of the alternative
regulation plan, an ILEC must deploy broadband, advanced telecommunications

cioor^e
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services upon customer demand within sixty days to any customer within twelve

thousand feet from a county seat CO.

(ii) No later than twenty-four months from the effective date of the alternative
regulation plan, an ILEC must deploy broadband, advanced telecommunications
services upon customer demand within sixty days to any customer within eighteen
thousand feet from a county seat CO.

(B) Lifeline assistance

(1) The ILEC must implement a lifeline program that provides eligible residential

customers with the maximum contribution of federally available assistance.
Eligible lifeline service consists of flat-rate monthly access line service with touch-

tone service.

(a) Credits: The ILEC shall credit one hundred per cent of all nonrecurring service
order charges for commencing service and a monthly amount that will ensure the

maximum federal matching contribution.

(b) Other benefits: Lifeline customers shall receive a waiver of the local exchange
service establishment deposit requirements, free blocking of toll and 900/976
dialing patterns, an option to purchase call waiting and an option to purchase
other features for medical and/or safety reasons. Requests to purchase vertical
features must be signed by the customer certifying that the customer has a
legitimate need, either for medical or safety reasons, for the optional feature(s)

requested.

(c) Restrictions: The discount will apply to only one access line per household.
Optional features, other than call waiting, are prohibited unless the phone
company receives a signed statement from the customer self-certifying that the
feature is necessary for medical and/or safety reasons. Existing lifeline customers

that have optional features prior to the adoption of this plan will be grandfathered

into the lifeline program so long as the customer makes no changes whatsoever to
their existing local exchange service. Telephone companies are prohibited from

marketing vertical services to existing or new lifeline customers.

(2) Lifeline assistance eligibility shall include:

(a) Home energy assistance program (LIHEAP, HEAP, and E-HEAP).

U00r99
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(b) Ohio energy credit program (OECP).

(c) Food stamps.

(d) Supplemental security income-blind and disabled (SSDI).

(e) Supplemental security income-aged (SSI).

(f) General assistance (including disability assistance [DA]).

(g) Medical assistance (medicaid), including any state program that might

supplant medicaid.

(h) Federal public housing/section eight.

(i) Ohio works first (formerly AFDC).

(j) National school lunch's free lunch program 42 U.S.C. 1751 to 1769h, as

effective on May 1, 2006.

(k) Household income at or below one hundred fifty per cent of the poverty level.

(3) Each ILEC participating in the EARP shall offer a lifeline assistance program to
eligible customers throughout the traditional service area of that carrier, in

conformance with this rule.

(a) ILECs with fifty thousand or more access lines shall automatically enroll

customers into lifeline assistance who participate in a qualifying program.
Additionally, such companies must also enroll customers who participate in a
qualifying program by using on-line company to agency verification or self-

certification.

(b) ILECs with less than fifty thousand access lines may use one or any
combination of automatic enrollment, on-line company to agency verification

and/or self-certification to enroll customers into lifeline assistance who participate

in a qualifying program.

(c) All ILECs must verify customer eligibility consistent with the federal

communication commission's requirements in 47 C.F.R. 54, as effective on May 1,
2006, to enroll customers into lifeline assistance who qualify through household

income-based requirements. 000600
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(4) At no time will the monthly access line discounts cause the local service rates

to be less than zero.

(5) Lifeline assistance customers with past due bills for regulated local service
charges will be offered special payment arrangements with the initial payment not
to exceed twenty-five dollars before service is installed, with the balance for
regulated local charges to be paid over six equal monthly payments. Lifeline
assistance customers with past due bills for toll service charges will be required to
have toll restricted service until such past due toll service charges have been paid
or until the customer establishes service with a subsequent toll provider pursuant
to the minimum telephone service standards.

(6) Staff will work with the appropriate state agencies, which administer qualifying

programs for lifeline assistance, and the ILECs to negotiate and acquire on-line
access to the agencies' electronic databases for the purpose of accessing the
information necessary to verify a customer's participation in an eligible program,
and data necessary to automatically enroll customers into the lifeline program.
On-line verification and automatic enrollment will be in place within six months
after the effective date of a company's alternative regulation plan.

(7) An ILEC is permitted to perform a verification audit of a customer already on
lifeline assistance service.

(8) All lifeline program activities must be coordinated through an advisory board
composed of commission staff, the office of the Ohio consumers' counsel,
consumer groups representing low-income constituents, and the company.
Commission staff will work with the advisory board to reach consensus. However,
where consensus is not possible, the commission's staff shall make the final
determination. Advisory board decisions on how the program is implemented and
the lifeline promotional plan are subject to commission review. Companies with
less than fifty thousand access lines may join with other such companies to form

one advisory board.

(9) The ILEC will establish an annual marketing budget for promoting lifeline and
performing outreach using ten cents per access line multiplied by the number of
residential access lines the company serves. The ILEC shall work with the advisory
board to reach a consensus, where possible, regarding how the marketing budget
funds will be spent. The marketing budget funds shall only be spent for the
promotion and marketing of lifeline service and not for the administrative costs of

®l30soi
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implementing and operating the lifeline program.

(C) Retail rate commitments

(1) An ILEC's offering of in-territory, BLES shall include flat-rate residential calling.

(2) Any measured-rate or optional extended area service plans that are being
provided to customers on the effective date of the alternative regulation plan shall

continue to be available to customers unless the commission subsequently

approves changes to these plans.

(3) Tier one rate caps

(a) Core service rate caps

(i) Tier one core services as used in these rules shall include BLES as defined in

section 4927.01 of the Revised Code, and basic caller ID only.

(ii) An ILEC adopting alternative regulation pursuant to this chapter, shall cap the

in-territory rates for tier one core service at the existing rates for so long as the
company remains under the EARP. The electing ILEC's existing rates shall

represent the maximum or "ceiling" levels, below which the ILEC may lower or

raise rates upon making the appropriate filing with the commission.

(iii) The electing ILEC may not price below the LRSIC of each service plus a
common cost allocation. The ILEC may provide a common cost study to the
commission's staff to justify the common cost allocation or the ILEC may use a

default allocation of ten per cent for common costs.

(b) Noncore service rate caps

(i) Noncore tier one services shall include:

(a) Second and third local exchange service access lines.

(b) Call waiting.

(c) Call trace (*57).

(d) Centrex access lines.

http://codes.ohio.gov/oac/4901%3A1-4-06 6/22/2007
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(e) Private branch exchange (PBX) trunks.

(f) Per line number identification blocking.

(g) Nonpublished number service.

(h) Nil access and usage, unless exempted.

(ii) An electing ILEC shall cap the rates for all in-territory, noncore, tier one

services at existing rates for twenty-four months from the effective date of the

alternative regulation plan.

(iii) During those twenty-four months, the electing ILEC may lower or raise rates
below the cap, upon making the appropriate filing with the commission.

(iv) The electing ILEC may not price below the LRSIC of each service plus a
common cost allocation. The ILEC may provide a common cost study to the
commission's staff to justify the common cost allocation or the ILEC may use a

default allocation of ten per cent for common costs.

(v) After twenty-four months, upward pricing flexibility for a second local
exchange access service line and call waiting shall be limited to no more than a
ten per cent increase in price per year for each service, up to a maximum cap for

the life of the plan that is double the initial rate for each service.

(vi) After twenty-four months, upward pricing flexibility for all other tier one,

noncore services shall be limited to a cap that is double the initial rate for the life

of the plan.

(4) Tier two services

(a) Tier two services include all regulated, public telecommunication services that

do not fall on tier one.

(b) Tier two service rates are not subject to any rate cap and may be priced at

market-based rates.

(c) The rate for any tier two service must recover the LRSIC associated with the

service plus a common cost allocation. The ILEC may provide a common cost
study to the commission's staff to justify the common cost allocation or the ILEC

may use a default allocation of ten per cent for common costs. ^. ,,,.^..
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(5) Nothing herein prohibits an electing ILEC from seeking, through an appropriate

filing with the commission, the flexibility to discount tier one service rates, on an

exchange or on a wire center basis when an exchange has more than one wire

center, provided the company demonstrates that the discount is necessary to

meet competition and provided the discount is uniformly available to all tier one

service customers within the designated exchange(s) or wire center(s).

(6) Notice to customers of any changes in rates must comply with the notice

requirements established in the rules for competitive telephone companies.

Replaces: 4901:1-4-05

Effective: 08/07/2006

R.C. 119.032 review dates: 05/31/2011

Promulgated Under: 111.15

Statutory Authority: 4927.03, 4927.04

Rule Amplifies: 4927.01, 4927.02, 4927.03, 4927.04

Prior Effective Dates: 7/18/02
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4901:1-4-09 BLES filing requirements and process for

application.

(A) An application and all required exhibits shall be made in the form provided by the commission.

(B) Exhibits to an application

(1) An affidavit from an offlcer of the ILEC verifying that the applicant fully complies with the elective

alternative regulation commitments as required by paragraphs (A) and ( B) of rule 4901:1-4-06 of the

Administrative Code for large ILECs and as required by rule 4901:1-4-07 of the Administrative Code

for small ILECs.

(2) An identification of the telephone exchange area(s) for which the ILEC seeks alternative regulation
for BLES and other tier one services and the competitive market test proposed by the applicant for

each telephone exchange area.

(3) Supporting information and detailed analysis demonstrating that the applicant meets, on a
telephone exchange area basis, at least one of the competitive market tests, as set forth in paragraph
(C) of rule 4901:1-4-10 of the Administrative Code. This information should be contained within an
affidavit filed by an officer of the ILEC attesting to the veracity of the data upon which the application

is premised.

(4) Any proposed tariff modifications necessary to implement the pricing flexibility rules set forth In

paragraph (A) of rule 4901:1-4-11 of the Administrative Code.

(5) Copy of proposed legal notice notifying the public of the filing of the application and stating that
objections can be filed wlth the commission consistent with paragraph (F) of this rule. The public notice
should occur within seven days of the filing of the application and should be printed in the legal notice
section of a newspaper of general circulation in each county corresponding to the exchanges for which
BLES alternative regulation Is being requested. The requesting ILEC should confer with the commission
staff regarding the content of the legal notice prior to commencing with the publication of the public

notice.

(C) The application shall be designated by the commission's docketing division using the case purpose
code "BLS". On the same day that the ILEC files its complete application with the commission, the ILEC
shall deliver one copy of its application to the office of the Ohio consumers' counsel.

(D) All persons seeking intervention in order to be consldered as a party in the proceeding must file
the appropriate motion to intervene within fourteen calendar days of the filing of the ILEC's

application.

(E) Confidential information filed by the ILEC will be eligible for proprietary treatment in accordance
with rule 4901-1-24 of the Administrative Code. Parties shall be afforded access to all confidential
information and supporting data addressed withln an application by entering into a protective
agreement with the ILEC. The ILEC has the duty to negotiate such agreements in good faith with the
parties in a timely manner and the commission will decide any issues that the parties are unable to

000605
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resolve regarding the protective agreement.

^

0

(F) Any person or party who can show good cause why such application should not be granted must
file with the commission a wrltten statement detailing the reasons within forty-five calendar days after
the application is docketed.

(G) With respect to the four tests identified in paragraph (C) of rule 4901:1-4-10 of the Administrative
Code, an ILEC's application shall be approved automatically and become effective on the one hundred
twenty-first day after the initial filing, unless suspended by the commission, the legal director, or an
attorney examiner. A suspension may be granted at any time if deemed appropriate. A hearing will not
be held absent extraordinary circumstances established through clear and convincing evidence,
satisfying the commission, that a hearing is needed. Where the commission determines a hearing is
necessary and/or a suspension is ordered, the commission will render a decision on the application

within two hundred seventy days of filing.

(H) An application containing an alternative competitive market test (i.e., a test not found in
paragraphs (C)(1) to (C)(4) of rule 4901:1-4-10 of the Administrative Code) will not be subject to the
automatic time frames set forth in paragraph (G) of this rule. The commission will establish the
appropriate process and time frames for consideration of such application after reviewing each relevant

application.

(I) All parties shall electronically serve their discovery requests. All discovery responses are to be
electronically served within ten days of being initially served with the discovery request.

(J) The commission, legal director, or attorney examiner may modify the time frames stated herein
based upon a material modification filed subsequent to the initial application.

Effective: 08/07/2006

R.C. 119.032 review dates: 05/31/2011

Promulgated Under: 111.15

Statutory Authority: 4927.03

Rule Amplifies: 4927.03
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4901:1-4-10 Competitive market tests.

(A) In order to qualify for pricing flexibility for BLES and other tier one services,

the applicant has the burden to demonstrate that as of the date of the application,

the ILEC meets at least one of the competitive market tests set forth in paragraph

(C) of this rule in each of the requested telephone exchange area(s). Thus, an
application for alternative regulation of BLES and other tier one services may

contain more than one telephone exchange area, but the test(s) must be applied
to each telephone exchange area individually within that application.

(B) For any telephone exchange area(s) in which the ILEC is not granted
alternative regulation for BLES and other tier one services, the ILEC's BLES and
other tier one services remain subject to all the requirements of EARP, including

the pricing requirements pursuant to paragraph (C) of rule 4901:1-4-06 of the
Administrative Code. For any telephone exchange area(s) in which the ILEC is
granted alternative regulation for BLES and other tier one services, pricing

flexibility for the ILEC's BLES and other tier one services will not be subject to
paragraph (C)(3) of rule 4901:1-4-06 of the Administrative Code. All of the
remaining requirements of EARP will continue to apply to the ILEC's retail service

offerings.

(C) If the applicant can demonstrate that at least one of the following competitive
market tests is satisfied in a telephone exchange area, the applicant will be
deemed to have met the statutory criteria found in division (A) of section 4927.03
of the Revised Code for BLES and other tier one services in that telephone
exchange area. These competitive market tests do not preclude an ILEC from
proposing to demonstrate the statutory criteria are satisfied through an

alternative competitive market test.

(1) An applicant must demonstrate in each requested telephone exchange area

that at least twenty-five per cent of total residential access lines are provided by
unaffiliated CLECs, and at least twenty per cent of total company access lines

have been lost since 1996 as reflected in the applicant's annual report filed with
the commission for 1996.

S

(2) An applicant must demonstrate in each requested telephone exchange area
that at least twenty per cent of total residential access lines are provided by

unaffiliated CLECs, and the presence of at least two unaffiliated facilities-based

0nnrX)"1?
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CLECs providing BLES to residential customers.

ra^;c/ uie

(3) An applicant must demonstrate in each requested telephone exchange area
Othat at least fifteen per cent of total residential access lines are provided by

unaffiliated CLECs, the presence of at least two unaffiliated facilities-based CLECs
providing BLES to residential customers, and the presence of at least five
alternative providers serving the residential market.

(4) An applicant must demonstrate that in each requested telephone exchange

area that at least fifteen per cent of total residential access lines have been lost
since 2002 as reflected in the applicant's annual report filed with the commission
in 2003, reflecting data for 2002; and the presence of at least five unaffiliated

facilities-based alternative providers serving the residential market.

(D) For purposes of demonstrating that a competitive market test is satisfied
under this rule, the applicant may, in its competitive market test, count as a CLEC
or an alternative provider, any affiliate of an ILEC other than the applicant,
serving the residential market in the requested telephone exchange areas.

Effecti ve : 08/ 07/ 2006

R.C. 119.032 review dates: 05/31/2011

Promulgated Under: 111.15

Statutory Authority: 4927.03

Rule Amplifies: 4927.03
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