
IN 'FFIE SUPREME COURT OF OHIO

STATE OF OIIIO, ) OSC CASE NO. 7 ®11 8 4
)

Plaintiff-Appellee, )
v. ) On appeal from ttie Ninth District Court

) of Appeals, Sumcnit County Ohio, C.A. 23713
JERMAINE BAKER. )

) Trial Court Case CR 2006 09 3464(A)
Defendant-Appeliant. )

Counsel for Defendant-Appellant Jennaine Baker now notifies this Honorable Court that the

Ninth District Court of Appeals has entered a journal entry declaring a conflict between the Ninth

District and the Twelfth District Court of Appeals. (Exhibit 4, Ju.ne 27, 2007 Journal Entry of Ninth

District Court of Appeals.)

This Notice is being made pursuant to Rule IV, Section 2 of the Supreme Court Rules of

Practice, and in accordance with Appellate Rule 25 and Article IV, Section 3(I3)(4) of the Ohio

Constitution.

The certified confliot involves the interpretati.on Cfinautai Rule 32(C) and if the plea at

arraignment, conviction, and sentence must all be contained in a single journal entry pursuant to

Criminal Rule 32(C) to cort;stitute a final, appealable order. The specific issue of conflict is "Must

the judgment of conviction contain the defendant's plea, verdict, or findings, and the sentencing in

one document to constitute a final, appealable order under R.C. 2505.02?" (Exhibit 4)

On May 31, 2007, the Ninth District ruled that the appeai of State v. Jerynaine Baker,

Summit App_ 23713 does not contain a fma1, appealable order_ (Exhibit 1) It ruled that the

sentencing entry must contain the plea at arraignment, the etiminal conviction, and the sentence

in a single journal entry. (Exhibit 2, sentencing journal entry of trial court.) The Ninth District

granted a motion to certify a conflict and found that its decision is in confli with tlVlI ^ D
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District opinion of SYate v. Postway, F3utier App. 2002-06-154, 2003-Ohio-2689. (E7chibit 3) and

that it is necessary for this Court to resolve the conftict_

Respect 13^ubmittec3,
11

DONALD GA1,^TCIS (OH - 0073421)
A'1'TORIvFEY FOR APPELLANT
14837 Detroit Avenue #242
Lakewood, Ohio 44107
(216)496-3427
dongallick@sbeglobal.net

CERTIFICATE OF SERVICE

The undersigned certifies flzat a true copy of this Notice of a Certif'ied Conflict was sent

via regular U.S. mail to the Office of to Sununit County Proseeutor 53 University Avenue,

Akron, Ohio 44308 on this 29th day of June, 2007. -

,"-DONALDGALLICK (OH - 007342I )i'
ATTORNEY FOR APPELLANT
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CF7LiN-I-Y OF SCim,?IIT

STATE ^.^1^ C?I-t 27

j

Appellee

iAINI; C. BAKER

AI7peIlant ^ C?LR3^AL ENTRY

Appellee has moved this Court to d.isdrliss the appea; fbr Iack of a final order.

Appellee states that the order appealed does not contain the defeiiclarit's plea atzd

t:hereii3re is not final mrd appealable. A.ppeLlatit has not responued in opposition.

I'Iie znotion to clistniss is granted.

The appeal is dismissed_ Costs ai-e taxed to tahe appellant.

Tf7e cterl: of coures is ordered to tna.it a iaoiice of entiy of this judgmeu_- to the

parties and make a notation of the mailing in the docket, pursuant to App.R. 30. and to

provide a cer!:i#7ed copy of itie order to the clerk cafthe trial court_ The clerit of the trirrl

court is ordered to provide a copy orthis order to the judge Nv}7o presideci over the trial

court action.

IN 117IE COURT OF APPEALS
:iNTH 7UDICIAL. DIST?ZIC i

} . C:F'i: NU. 237;3
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^ IN THE COURT OF COMMON PLEAS

JERMAINE C. BAKER

^ Cme Mm C3&. QF 09 3464 (A)
x^ fx: 4` 5 ^

^

3OU-^AL

On February 21, 2007 the Flroseouting Attomey and the Defendant with

cottnsel appeared for sea`!tencang, On Fe5"iuar,y 16, 2007 the Defendant was found

GUILTY by a Jury 1'tiW of HAVING WEAPONS WHILE UNDER DISABILITY, as

ecar3ta.ined in Count 5, and OBSTF±UC`k`tNCz OFFICIAL BUSINESS, as contained in.

Coaatit 9, which offenses both occurred after July 1, 1996,

The Defet°adazat`s sentencing hearing was held pursuazat to O.R.C. 2929, 5.9. The

Defendant was afforded elt rights pursuant to Crim. R. 32. The Court has <:onsidered

the record, oral statexnents, as well as the principles and purposes of sentencing

tander O.R.C. 2429. l. 1, and the seriousness and recidivism factors under t3.R.C,

2929. "rl

The Court iraqttired of the Defendant if he had anything to say why judgment

should not be pronounced against him. Haviitg nothing but what he had already

said, and slitav^xig rza good and suffzcient cause why judgment should not be

fOrotrouraced:

The Court fiart.Faer finds the fcrtlouring pursuant to O.R.C. 2929. f2(f3):

(1) not to sentence the Defendant to a period of incaroe.ration would not

adequateIy'p.ro€ect society from future crimes by the Defendant, and would

demean the seriousness of the offense; AND

The Court ftxrttt.er rinds the Defendant is not amenable to community control

and that prison is consistent with the purposes of D.R.C. 2929,11.

The Defendant is to be committed to the OHIO DEPARTMENT OF

REHABILtT`.A.'f'd4'1N AND CORRECTION for a definite term of'Psvo (2) years, which is

not a mandatory term pursuant to O,R.C. 2929.13(Fj, 2929. 14(D)(3), or 2925.0I, for

pl.gnisfament of the crime of HAVING WEAPONS WHILE UNDER DISABILITY, Ohio

Revised Code Section 2923. 13(A)(2)/(it)(3), a felony of the third (3rd) degree, serve

Ninety (90) days in the Summit County Jail for punishment of the crime of

OBSTRUCTING OFFICIAL BUSINESS, Ohio Revised Code Section 2921.3 I (A), a

iNE o„ro lE6Ai UL ®

EXHIBIT
aL.



is' prosecution for which execution is hereby avrarctecf; sa3cx monxes tcr ue puiu lt,

the Summit County Clerk of Courts, *205 Boutb High Street, Akron, C3Yiio 44308-

1662.

pursuar.t to t^e fitbowe sentence, thrAt the Defendant be conveyed to the Lorain

Correctional drtaI'a.I.tatican at ^ on; O '^ ; to commence the pr's.son intal-e pracedtizre.

The sentences in this case am to be served concura-erstly evitla eacli other.

<ks part of the sentence in tbas p the f3efencfant may be supervised by the

Aduft Parole Authority after Decen. t$eaves prison, which is referred to as post-

release control, for up to Thrft (3) yeam iLt determined by the Acttitt Parole Authority.

If ttae Defendant vioates post?  control supervision or any condition

e?,dult Parole Authority y` pose a prison term, as part of the

,se,ntence, of up to Nine

percent (50%) of the stated prison €

in±bjeet to post-mlmae ec►ntaod„
mwmning gasst-reIe

` = t^rm sha1xte ,

new fetony crf which the Defei

Tte. weapon a

R

Credit for all tnxne . ao

Probation axzexst, &nd wM

the

2A2, 4 a.t 12aa1t-i of Pi-ac

s^ppoflnt cmtan.sek to repre t the

fdefentk2t°s andigezacy°

.AP . D:
Aprd 3, 2007
tms. STORMER, Judge

of Common Pleas
#: County, C3laia

cc; Prosecutor Admn VareHa,f Cb
Crirainal As ' ment
Atsot°nr,{ PMtzic^ ^ em #13
A t prwba.tlr>s^ Department
Bboking
Registaar®s Office
Baa'b A. Ga,b3e -- Prn . tar'^ office
. M - Ken Pullen

imum for repeated violations of Fifty

the Defendant cortzmits a new felony while

t may be sent to prison for tYae

'}^velve (12# months, whichever is greater.

rdy

vely to any prison term imposed for the

e Department is to be returned to its

ated by the Summit County Pedtiit

g zn a subsequent jourre;ai entry,

his right to appeal pursuant to Rule

preme CoLtrt, and further the Court will

dant for purposes of appeal due to said
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IN THE COURT OF APPEALS

TWELFTH APPELLAT.E DISTRICT OF OHIO

BUTLER COUNTY

STATE OF OHIO,

Plaintif-f-Appellee,

-rs-

JA.RROD C. POSTWAY,

CASF. NO_ CA2002-06-154

O P I N I O N

5/27/2003

Defendant-Appellant.

CRIMINAL APPEAL FROM BUTLER COUNTY COu?2T OF COMMON PLEAS
Case No. CR02-02-0220

Robin N. Piper, Butler County Prosecuti.ng Attorney, Randi E.
Froug, Government Services Center, 315 High Street, 11tr' Floor,

Hamilton, OH 45012-0515, for piaintiff-appellee

John T. Willard, 6 S. Second Street, Suite 206, Hamilton, OH
45011, for defendant-appellant

YOUNG, J.

,111 Defendant-appellant, Jarrod Postway, appeals his con-1 1

viction in the Butler County Court of Common Pleas for robbery.

We affirm appellant's conviction.

{¶2r Appellant was arrested in connection with a robbery of

a woman near an ATM. He was indicted for robbery pursuant to
F JHIO LEOPL&ANK C0._iNC

EXHIBIT
r..i

OLFVe^._tNO. OHtO fiat02S%99-



Butler CA2002-06-154

R.C. 2911.02(A)13), a second-degree felony_ He pled guilty to

robbery in violation of R.C. 2911.02(A)(2), a third-degree fel-

ony. The trial court accepted appellant's plea, found him

guilty of robbery, and sentenced him to four years in prison.

Appellant now appeals his conviction, raising three assignments

of error.

Assignment of Error No. 1

{13} "THE JUDGMENT ENTRY OF CONVICTION FILED JIINE 18, 2002,

FAILS TO CONFORM TO THE REQUIREMENT OF CRIMINAL RULE 32(C) IN

THAT THE JUDGMENT ENTRY OF CONVICTION FAILS TO SET FORTH THE

PLEA OF THE DEFENDANTjAPPELLANT IN THE INSTANT CASE."

Assignment of Error No_ 2

{14} "THE TRIAL COURT IN THE INSTANT CASE ERRED IN THAT IT

FAILED TO COMPLY WITH CRIMINAL RULE 11(C)(2) PRIOR TO ACCEPTING

THE PLEA OF THE APPELLANT IN THE INSTANT CASE."

Assignment of Error No. 3

{¶5} "IT WAS ERROR FOR THE TRIAL COURT TO MAKE A FINDING

DURING THE SENTENCING HEARING THAT THE DEFENDANT LACKED REMORSE

OR THAT SERIOUS iIARM WAS INFLICTED UPON TfIE VICTIM WITHOUT A

FULL EVIDENTIARY HEARING ON MATTERS THAT WERE CONTESTED."

{16} In his first assignment of error, appellant contends

that the Judgment Entry of Conviction does not comply with

Crim.R. 32(C) because it fails to set forth his plea. Crim.R.

32(C) states: "A judgment of conviction shall set forth the

plea, the verdict or findings, and the sentence_ If the defen-

dant is found not guilty or for any other reason is entitled to

- 2 -



Butler CA2002-06-154

be discharged, the court shall render judgment accordingly. The

judge shall sign the judgment and the clerk shall enter it on

the journal_ A judgment is effective only when entered on the

journal by the clerk."

{17} The judgment entry of conviction in this case states

that appellant was found guilty of robbery, but does not state

that appellant pled guilty to the charge_ However, another

time-stamped and journalized entry in the case indicates that

appellant pled guilty to the charge and that the trial court

accepted the plea. The entry is signed by the trial court,

appellant, his counsel and the prosecuting attorney. These two

entries set forth the trial court's judgwtent and are sufficient

to meet the requirements of Crim_R. 32(C). Wadsworth v. Morri-

son (Apr. 1, 1992), Medina App. No. 2047. Accordingly, appel-

lant's first assignment of error is overruled.

{J[S} In his second assignment of error, appellant contends

that the trial court failed to comply with Crim.R. Z1(C)(2)

prior to accepting his guilty plea. Crim.R. 11(C)(2) states:

{19} "In felony cases the court may refuse to accept a plea

of guilty or a plea of no contest, and

{110} "shall not accept a plea of guilty or no contest with-

out first addressing the defendant personally and doing all of

the following:

{¶11} "(a) Determining that the defendant is making the plea

voluntarily, with understanding of the nature of the charges and

of the maximum penalty involved, and, if applicable, that the

- 3 -



Butler CA2002-06-154

defendant is not eligible for probation or for the imposition of

community control sanctions at the sentencing hearing_

{¶12} °(b) Informing the defendant of and determining that

the defendant understands the effect of the plea of guilty or no

contest, and that the court, upon acceptance of the plea, may

proceed with judgment and sentence_

{113} "(c) Informing the defendant and determining that the

defendant understands that by the plea the defendant is waiving

the rights to jury trial, to confront witnesses against him or

her, to have compulsory process for obta_ning witnesses in the

defendant's favor, and to require the state to prove the defen-

dant's guilt beyond a reasonable doubt at a trial at which the

defendant cannot be compelled to testify against himself or her-

self."

{¶14} A trial court must strictly comply with the provisions

of Crim.R. 11 that relate to constitutional rights. State v.

Ballard (1981), 66 Ohio St_2d 473, paragraph two of the sylla-

bus. Although the trial court is not required to use the exact

words of the rule, the record must show that the trial court ex-

plained these rights in a manner reasonably intelligible to the

defendant. Id. With regard to the requirements of Crim.R. 11

that do not involve the waiver of a constitutional right, the

court need only substantially comply with the rule. Id. at 476;

State v. O'Connor, Butler App. No. CA2001-08-195, 2002-Ohio-

4122.



Butler CA2002-06-154

{115} Appellant argues that prior to accepting his plea, the

trial court advised him that he could get a sentence for one to

five years, no reduction for good time, and issues regarding

post-release control. Appellant contends that the trial court

then explained the various pleas available to him, and he pled

guilty. Appellant argues that it was not until after his guilty

plea that the trial court explained the remainder of his Crim.R.

11(C) rights.

{116} However, a review of the record reveals that the trial

court explained the above requirements to appellant, along with

the different pleas, then asked how appellant wished to plead.

Appellant answered, "guilty_^ The trial court then discussed

appellant's various Crim.R. 11(C) rights to him, stopping after

each one to ensure that appellant understood the right and that

he understood he was giving up the right by pleading guilty. it

was only after the trial court engaged in this colloquy with ap-

pellant that it accepted his plea. Therefore, we find the trial

court complied with Crim.R. 11(C) by advising appellant of his

rights before accepting his plea.

(117} Appellant also argues that the trial court's error was

"complicated'T by the prosecutor misstating the code section ap-

pellant was charged with and pled guilty to in the statement of

facts. The prosecutor stated that the "offense is a felony of

the second degree in violation of Ohio Revised Code Section

2811.02(A)(2).° The prosecutor continued by stating, "It's my

understanding that that has been amended to (A)(3), a felony of

- 5 -



Butler CA2002-06-154

the third degree." The correct code section is R.C. 2911.02,

not 2811.02. However, the record contains several statements of

the correct code section by the court and appellant's written

plea states the correct code section. There is no evidence to

indicate that appellant was in any way misled by the prosecu-

tor's one misstatement of the code section. Appellant's second

assignment of error is overruled.

{¶18} In his third assignment of error, appellant contends

that the trial court erred in finding that he lacked remorse and

that the victim suffered serious harm. Appellant argues that

during the sentencing hearing the trial court asked if he remem-

bered dragging the victim 50 to 75 feet across the parking lot.

Appellant responded that the statement was not true ^that he did

not drag the victim at all. The prosecutor responded that the

police reported cuts and scrapes on the victim and that pictures

were taken of the injuries_ The trial court then asked to see

the pictures. Appellant contends that it was error for the

trial court to consider this evidence without a full evidentiary

hearing.

{¶19} However, the rules of evidence do not strictly apply

in sentencing hearings. State v. Cook, 83 Ohio St.3d 404, 425,

1998-Ohio-291. Evid.R. 10I(C) states that the rules of evi-

dence, including the hearsay rule, do not apply to certain

criminal proceedings, including sentencing. Accordingly, the

trial court may rely on reliable hearsay in its sentencing deci-

sion. Thus, the trial court did not err in allowing hearsay

- 6 -
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the third degree." The correct code section is R.C. 2911.02,

not 2811.02. However, the record contains several statements of

the correct code section by the court and appellant's written

plea states the correct code section_ There is no evidence to

indicate that appellant was in any way misled by the prosecu-

tor's one misstatement of the code section. Appellant's second

assignment of error is overruled.

{¶18} In his third assignment of error, appellant contends

that the trial court erred in finding that he lacked remorse and

that the victim suffered serious harm. Appellant argues that

during the sentencing hearing the trial court asked if he remem-

bered dragging the victim 50 to 75 feet across the parking lot.

Appellant responded that the statement was not true that he did

not drag the victim at all. The prosecutor responded that the

police reported cuts and scrapes on the victim and that pictures

were taken of the injuries. The trial court then asked to see

the pictures. Appellant contends that it was error for the

trial court to consider this evidence without a full evidentiary

hearing.

{119} However, the rules of evidence do not strictly apply

in sentencing hearings. State v. Cook, 83 Ohio St.3d 404, 425,

1998-Ohio-291. Evid.R. 101(C) states that the rules of evi-

dence, including the hearsay rule, do not apply to certain

criminal proceedings, including sentencing. Accordingly, the

trial court may rely on reliable hearsay in its sentencing deci-

sion. Thus, the trial court did not err in allowing hearsay

- 6 -
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Appellant has n:c3-vc:c1, pursuazat tc App.R. 25, to ce.rti€y a coni7iet between th.s

3uctgn-lent in this case, which was journaliLed oiz May 31, 2007, and the;udgment oz tEie

Twelfth District Court of Appeals in State v. Postway, l2th List. No. 2002-06-I54, 2E 03-

C)hio-2689. Appellee has not responded in opposition.

ira the current appea[, ttte detentlant's judgizzerat of conviction failed to contain Iiis

p.1ea. 'Clzis Cctiart ciisrtiissed t#te appeal for lack of a final, appealable ort9er, hoiding tllktt

where a}udgsrfent o:conviction does not contain the nlea. verdict or findings, and

se.ntence in one iotirnal entry, the order fails to canip,y with Crim.IZ. 32(C) and therefore

is not: tnkal and appealal?Ie. In so itolsling, the Court relied upon the express language of

Critn.lL 32^'i'.), which provides:

"A judgsnent of cosaviction siaalf set forth the plea, the verdict or 5ir.diisgs,
and ttie sentencc:. * * * 1tte judge shall sign the judgment aru3 the clerk
shR2I enter it on the journal. A judgment is Pffective only when entered on
the _jourrtal by the clerk."

In .5tate v. I'os_twqv, the conviction order also failed to contaiit the plea. R.ather

than aisniiss tlte appea l ftrr lack of finaiity, the 12"' D'tstr.'ct prQceeded to the merits anti

determit;ecl that the trial couii did nct err in issuing a judginent of conviction that omitteri

the de#:endant's plea. 'The court noted that a second time-stamped and }ournatized



4
3ourna's Sncry. C.A. No. 23113

Page2of2

judgment entry did contaitt the plea and concluded that two separate entries maY fulfi".i

Crint.R 32(C;'s r^.quirernents.

Article 1V, 4eciican 3(f3)(4) ofi.he Ohio Constittxtian requires this Coairt to ecrti_4jT

the record zZ f the case to the Ohio Supreme CouTt whenever the "judgment ** is in

conflict with the ju(tgjneait pronounced upon tk'le sanie question by any other court of

appeaEs in tite state[.]"' "[T}he alleged conflict must be on a rEsie of Ia3v -- not ;acts."

f"YFiite<ock v. Ci-atbane Blcc'g. Co. ;1993}, 66 Jliio St. 3d 594, :36.

Appellant has proposed i.laat a conflict exists between this district and the Twetfti?

District. We agree and certifi the following asstze:

Ivitzst the iudg,t:ien, of conviction co:itain the defendant's plea, verd#et or
findings, and tite sentence in one document to constitute a final, appealable
order under R.C. 21405.C2?

We find that a contlict of law exists: therefore, the motion to certify is granted.

Judge

i
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