IN THE SUPREMF COURT OF GHIO

OSC CASE N0.0 7 - 1 l 8 4

STATE OF OHIO, )
)
Plaintiff-Appellee, }
V. ) On appeal from the Ninth District Court
} of Appeals, Summit County Ohio, C.A. 23713
JERMAINE BAKER, !
) Trial Court Case CR 2006 09 3464(A)
Defendant-Appellant. )
L2 3

Counsel for Defendant-Appellant Jermaine Baker now notifies this Hosorable Court that the
Ninth District Court of Appeals has entered a journal eniry declaring a conflict between the Ninth
District and the Twelfth District Court of Appeals. (Exhibit 4, June 27, 2007 Journal Entry of Ninth
District Court of Appeals.)

This Notice is being made pursuant to Rule IV, Section 2 of the Supreme Court Rules of
Practice, and m accordance with Appellate Rule 25 and Article IV, Section 3(B)}4) of the Ohio
Constitution.

The certified conflict mvolves the interpretation Criminal Rule 32(C) and if the plea at
arraignment, conviction, and sentence must ail be contained in a single journal eniry pursuant to
Criminal Rule 32(C) to constitute a final, appealable order. The specific issue of conflict is "Must
the judgment of conviction contain the defendant's plea, verdict, or findings, and the sentencing in
one docuiment to constitute a final, appealable order under R.C. 2505.027" (Exhibit 4)

On May 31, 2007, the Ninth District ruled that the appeal of State v. Jermaine Baker,
Summit App. 23713 does not contain a final, appealable order. (Exhibit 1) 1t ruled that the
sentencing entry must contain the plea at arraignment, the criminal conviction, and the sentence

in a single journal entry. {Exhibit 2, sentencing journal entry of trial court.) The Ninth District

granted a motion to certify a conflict and found that its decision is in confligf with ﬁF IQLE @
JuL 02 2007

CLERK OF COURT
SUPREME COURT OF OHIO




District opinion of State v. Postway, Builer App. 2002-06-154, 2003-0Ohio-2689. (Exhibit 3) and
that it is necessary for this Court {o resolve the conflict.

Respegmdgzjublnlﬁed

,::‘%/QJMM

“ DONALD GALLICK {(OH - 0073421)
ATTORNEY FOR APPELLANT
14837 Detrolt Avenue #242
Lakewood, Ohio 44107
(216)496-3427
dongallick@sbegiobal .net

CERTIFICATY, OF SERVICE
The undersigned certifies that a truc copy of this Notice of a Certified Conflict was sent

via regular U.S, mail to the Office of to Swmmit County Prosecutor 53 University Avenue,
Akron Ohio 44308 on this 29th day of Junc, 2{)91 i ,.f-/’
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/ DONALD GALLICK (OH - 0073421)
ATTORNEY FOR APPELLANT




NIA LD U ORIU } INCTHE COURT OF APPEALS
N NB‘@TH JUDICIAL DISTRICT

COUNTY OF SUMMIT )

PALELE
STATE OF OHIO y 23713
Appeliee e
UL
¥
V. )
)
JERMAINE C. BAKER )
}
Appetlant ) JOURNAL ENTRY |

Appellee has moved this Court to dismiss the appeal for lack of 3 final order.
Appellee states that the order appealed does not contain the defendant’s plea and
therefore is not final and appealable. Appellant has not responded in opposition.

The motion to dismiss is granted.

The appeal is dismissed. Cests are taxed to the appetiant.

The clerk of courts is ordered 1o mall a notice of eniry of this judgment {o the
parties and make a notation of the maifing in the docket, pursuant to App.R. 30, and to
provide a certified copy of the order 1o the clerk of the trial court. The clerk of the trial

court is ovdered to provide a copy of this order to the judge who presided over the trial

court action.
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4Py I ?’%%ii ﬁ&iﬁﬁ? OF COMMON PLEAS
DF SUMMIT

Case No. CR 06 0% 3464 {A)

JOURNAL ENTRY

JERMAINE C. BAKER

Cn February 21, 2007 the Prosecuting Attorney and the Defendant with
ceunsel appeared for sentencing. On Febfuary 10, 2007 the Defendant was found
GUILTY by a Jury Trial of HAVING WEAPONS WHILE UNDER DISABILITY, as
contained in Count 5, and OBSTRUCTING OFFICIAL BUSINESS, as contained in
Count 2, which offenses both cccurred after Juiy 1, 1986,

The Defendant’s sentencing hearing was held pursuant to O.R.C. 2920.19. The
Defendant was afforded all rights pursuant to Crim. R. 32. The Court has considered
the record, oral statements, as well as the principles and purposes of sentencing
under Q. R.C. 202911, and the sericusness and recidivism factors under O.R.C.
Re29.12

The Court inguired of the Defendant if he had anything to say why judgment
zhould not be pronounced ageinst him. Having nothing but what he had slready
said, and showing no good and sufficient cause why judgment should not be
pronounced:

The Court further finds the following pursuant te Q.R.C. 2929, 12(R):

{1} not to sentence the Defendant to a period of incarceration would not
adeguately protect society from future crimes by the Defendant, and would
demean the geriousness of the offense; AND

The Court further finds the Defendant is not amenable to community control
and that prison is consistent with the purposes of Q.R.C. 292911,

The Defendant is to be commitied to the OHIO DEPARTMENT OF
REHABILITATION AND CORRECTION for a definite term of Two (2) vears, which is
nat & mandatory term pursuant to O.R.C. 2929, 13(F), 2929.14{D}3), or 2925.01, for
punishment of the crime of HAVING WEAPONS WHILE UNDER DISABILITY, Chio
Revised Code Section 2923.13(A}2)/(A)3), a felony of the third {39} degree, serve (IIRGNTLEE

EXHIBIT
7

Hinety {20} days in the Summit County Jail for punishment of the crime of
OBSTRUCTING OFFICIAL BUSINESS, Ohio Revised Code Section 2021 .3 1{A}, a
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“HPBfis progecution for which execution g NeyeDy awaraeq; said mMomes 1o be pai w
ihe Summit County Clerk of Courts, 205 South High Street, Akron, Ohio 44308-
1662,

Pursuant to the above sentence, thet the Defendant be conveyed to the Lorain
Correctional Institution at Grafton, Ohip, to commence the prison intake procedure.

The sentences in this case are to beserved concurrently with each other.

As part of the sentence in this case, the Defendant may be supervised by the
Adult Parole Authority after Defendant leaves prison, which is referred to as post-
release control, for up to Three (3] years 86 determined by the Adult Parole Authority.

If the Defendant vielates post-r control supervision or any condition
thereof, the Adult Parcle Authority may ifpose a prison term, as part of the
sentence, of up to Nine (9F onths, willsl maximum for repeated violations of Fifty
percent {50%) of the stated pﬁmi‘m # the Defendant commits a new felony while
subject to post-release control, the TN sant may be sent to prison for the

| nemtaining post-relense cantrol perind eﬁ"ﬁvelve {12} months, whichever is greater.

8 prison terin shall be served congii@vely to any prison term imposed for the

new felony of which the E}efenmt i stdncted,

e Department 18 to be returned to its

‘32&.2 Criminal Ruim of mm
appoint counsel to represent the ssd
Defendant’s indigeney.

APPROVED:
Aprit 3, 2007 p 7

it DR MARSH STORMER, Judge
b of Comumnon Pleas

gamit County, Ohio

ce Prosecutor Adam VanHo/Ch
Crirninal Assignment
Attorney Patrick Summern #13
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Booking
Registrar's Office
Bark A, Galble -~ Prosegutor’s Qe
APTE .. Ken Pullen
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|Cite as State v. Postway, 2063-Ohio-2689.]

IN THE COURT OF APPEALS
TWELFITHE APPELLATE DISTRICT OF ORHIO

BUTLER COUNTY

STATE OF OHIO,
Plaintiff-Appellee, : CASE NO. CA2002-06-154

4 . OP INLION
- 572772003

JARROD €. POSTHAY,

Defendant-Appellant.

CRIMINAL APPEAL FROM BUTLER (COUNTY COURT OF COMMON PLEAS
Case No. CRO2-082-0220

Robin N. Piper, Butler CTounty Prosecuting Attorney, Randi E.
Froug, Government Services Center, 315 High Street, 11 Floor,
Hamilton, OH 45012-0515, for plaintiff-appellee

John T. Willard, &€ 8. Second Street, Suite 2046, Hamilton, OH
45011, for defendant-appellant

TOUNG, .

{1} Defendant-appellant, Jarrod Postway, appeals his con-
viction in the Butler County Court of Common Pleas for robbery.
We affirm appellaﬁt*s conviction.

{92! BAppellant was arrested in connection with a vobbery of

a woman near an ATM., He was indicted for robbery pursuant to
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Butleyr CAZ002-06-154

R.C. 2911.02{A) {3}, a second-degree felony. He pled guilty to
robbery in violation of R.C. 2911.02{(A}(2), a third-degree fel-
ony. The trial court accepted appellant’s plea, found him
guilty of rcobbery, and sentenced him to four years in prison.
Appellant now appeals his conviction, raising three assignments
of erron.
Assignment of Error No. 1
{93} "THE JUDGMENT ENTRY OF CONVICTION FILED JUNE 18, 2002,
FAILS TO CONFORM TO THE REQUIREMENT OF CRIMINAL RULE 32(C) IN
THAT THE JUDGMENT ENTRY OF CONVICTION FAILS TO SET FORTH THE
PLEA OF THE DEFENDANT/APPELLANT IN THE INSTANT CASE."
Agssigmment of Erroxr No. 2
{94} ©»THE TRIAL COURYT IN THE INSTANT CASE ERRED IN THAT IT
FATLED TO COMPLY WITH CRIMINAL RULE 11{(C) (2} PRIOR TO ACCEPTING
THE PLEA OF THE APPELLANT IN THE INSTANT CASE. ™
Assignment of Error No. 3
{95} *IT wWAS ERROR FCR THE TRIAL COURT TO MAKE A FINDING
DURING THE SENTENCING HEARING THAT THE DEFENDANT LACKED REMORSE
OR THAT SERIOUS HARM WAS INFLICTED UGPON THE VICTIM WITHOUT A
FULL EVIDENTIARY HEARING ON MATTERS THAT WERE CONTESTED.®
{96} In his first assignment of error, appellant contends
that the Judgment Entry of Conviction does not comply with
Crim.R. 32(C) because it fails to set forth his plea. Crim. R.
32(C) states: "A judgment of conviction shall set forth the
plea, the verdict or findings, and the gsentence. If the defen-

dant 1s found not guilty or for any other reason is entitled to




Butler CAZ2002-06-154

be discharged, the court shall vender judgment accordingly. The
judge shall sign the judgment and the clerk shall enter it on
the journal. A judgment is effective only when entered on the
journal by the clerk.rw

{7} The judgment entry of conviction in this case states
that appellant was found guilty of robbery, but does not state
that appellant pled guilty to the charge. However, another
time-stamped and journalized entry in the case indicates that
appellant pled gquilty to the charge and that the trial couzt
accepted the plea. The entry is signed by the trial court,
appellant, his counsel and the prosecuting attorney. These two
entries set forth the trial court's judgment and are sufficient

to meet the requirements of Crim.R. 32{C). Wadsworth v. Morri-

son {Apr. 1, 1992), Medina App. No. 2047. Accordingly, appel-
lant's first assignment of error is overruled.

{¥8} In his second assigmnment of error, appellant contends
that the trial court failed to comply with Crim.R. 11(C) (2)
priocr to accepting his guilty plea. Crim.R. 11(C) (2} states:

{997 *In felcony cases the court may refuse to accept a plea
of guilty or a plea of no contest, and

{§10} "shall not accept a plea of guilty or no contest with-
out first addressing the defendant personally and doing all of
the following:

{911} v (a) Determining that the defendant ig making the plea
voluntarily, with understanding of the nature of the charges and

of the maximum penalty involved, and, if applicable, that the

- 3 -
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defendant is not eligible for probation or for the imposition of
community control sanctions at the sentencing hearing.

{912} " (b} Informing the defendant of and determining that
the defendant understands the effect of the plea of guilty or no
contest, and that the court, upon acceptance of the plea, wmay
proceed with judgment and sentence.

{913} "(c) Informing the defendant and determining that the
defendant understands that by the plea the defendant is walving
the rights to jury trial, to confront witnesses against him or
her, to have compulsory process for cbtaining witnesses in the
defendant's favor, and to reguire the state to prove the defen-
dant's guilt beyond a reasonable doubt at a trial at which the
defendant cannot be compelled to testify against himself or her-
gelf."

{914} A trial court must strictly comply with the provisions
of Crim.R. 11 that relate to constitutionmal rights. State v.
Ballard (1981}, 66 Chio 8t.2d 473, paragraph two of the sylla-
bus. Although the trial court is not regquired to use the exact
words of the rule, the record must show that the trial court ex-
plained these rights in a manner veasonably intelligible to the
defendant. Id. With regard to the reguirements of Crim.R. 11
that do not involve the waiver of a constitutiomal right, the
court need only substantially comply with the rule. Id. at 476;

State v. O'Conncr, Butler App. No. CA2001-08-195, 2002-Ohio-

43122,
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{915} rppellant argues that prior to accepting his plea, the
trial court advised him that he could get a sentence for one to
five years, no reduction for good time, and isgues regarding
post-release control. Appellant contends that the trial court
then explained the wvariocus pleas available to him, and he pled
guilty. Appelliant argues that it wasg not until after his guilty
plea that the trial court explained the remainder of hig Crim.R.
11{C) xrights.

{416} However, a review of the record reveals that the trial
court explained the above rvequirements to appellant, along with
the different pleas, then asked how appellant wished to plead.
Appellant answered, "guilty." The trial court then discussed
appellant's various Crim.R. 11{(C) rights to him, stopping after
each one to ensure that appellant understood the right and that
he understood he wag giving up the right by pleading guilty. It
was only after the trial court engaged in this colloguy with ap-
pellant that it accepted his plea. Therefore, we find the trial
court complied with Crim.R. 11{C} by advising appellant of his
rights before accepting his plea.

{917} Appellant alsc argues that the trial court's error was
vcomplicated® by the prosecutor misstating the code section ap-
peilant was charged with and pled guilty to in the statement of
facts. The prosecutor stated that the Yoffense is a felony of
the second degree in violation of Ohioc Revised Code Section
2811.02(A) (2)." The prosecutor continued by stating, "It's my

understanding that that has been amended to (A} (3), a felony of
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the third degree.” The correct code section is R.C. 2911.02,
not 2811.02. However, the record contains several statements of
the correct code section by the court and appellant's written
plea states the correct code section. There is no evidence to
indicate that appellant was in any way misled by the prosecu-
tor's one misstatement of the code section. Appellant's second
assignment of error is overruied.

{918} In his third assignment of errox, appellant contends
that the trial court erred in finding that he lacked remorse and
that the wvictim suffered serious harm. Appellant argues that
during the sentencing hearing the trial court asked if he remem-
bered dragging the victim 50 to 75 feet across the parking lot.
Appellant responded that the statement was not true’ghat he did
not drag the victim at all. The prosecutor responded that the
police reported cute and scrapes on the victim and that pictures
were taken of the injuries. The trial court then asked to see
the pictures. Appellant contends that it was error for the
crial court to consider this evidence without a full evidentiary
hearing.

{919} However, the rules of evidence do not strictly apply

in sentencing hearings. State v. Cook, 83 Ohio St.3d 404, 425,

1998-Ohio-291. Evid.R. 101{C} states that the rules of evi-
dence, including the hearsay rule, do not apply to certain
criminal proceedings, including sentencing. Accordingly, the
trial court may rely on reliable hearsay in its sentencing deci-

sion. Thus, the trial court did not err in allowing hearsay
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the third degree.® The correct code section is R.C. 2911.02,
not 2811.02. However, the record contains several statements of
the correct code section by the court and appellant's written
plea states the correct cede section. There is no evidence to
indicate that appellant was in any way misled by the prosecu-
tor's one misgstatement of the code section. BAppellant's second
assignment of error is overruled.

{418} In his third assignment of error, appellant contends
that the trial court erred in finding that he lacked remorse and
that the victim suffered serious harm. Appellant argues that
during the sentencing hearing the trial court asked if he remem-
bered dragging the victim 50 to 75 feet across the parking lot.
Appellant responded that the statement was not true that he did
not drag the victim at all. The prosecutor responded that the
police reported cuts and scrapes on the victim and that pictures
were taken of the injurieg. The trial court then asked to see
the pictures. Appellant contends that it was error for the
trial court to consider this evidence without a full evidentiary
hearing.

{419} However, the rules of evidence do not strictly apply

in sentencing hearings. State v. Cook, B3 Ohio St.3d 404, 425,

1998-0Ohio-291. Evid.R. 101(C} states that the rules of evi-
dence, inciluding the hearsay rule, do not apply to certain
criminal proceedings, including sentencing. Accordingly, the
trial court may rely on reliable hearsay in its sentencing deci-

sion. Thus, the trial court did not err in allowing hearsay
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Appeliant has moved, pursuant to App.R. 23, to certify a contlict between the
judgment in this case, which was journalized on May 31, 2007, and the ;:;dgmﬁnt ot the
Twelfih District Court of Appeals in State v. Posiweay, 12th Dist. No. 2002-06-1534, 2003-
(Ohio-2689. Anppellec has not responded in opposition.

In the current appeal, the detendant’s judgment of conviction failed to contain his
plea. This Court dismissed the appeal for lack of a final, appealable order, holding that
where a judgment of conviction does not contain the plea, verdict or findings, and
sentence in one journal entry, the order fails to comply with Crim R, 32(C) and therefore
is not final and appealtable. In so holding, the Court relied upon the express language of
Crim.R. 32(C), which provides:

“A judgment of conviction shall set forth the plea, the verdict or findings,

and the sentence, * * * The judge shall sign the judgment and the cleck

shall enter it on the journal. A judgment is effective only when cntered on

the journa! by the clexk.”

In State v. Postway, the conviction order also failed to contain the plea. Rather
than dismiss the appeal for lack of finality, the 12" Disirict proceeded to the merits and
determined thai the trial court did not err in issuing a judgment of conviction that omitted

the defendant’s plea. The court noted that a second time-stamped and journalized
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Journat Bmry, T A, No, 23713
Page2 of 2
judgment entry did contain the plea and conctuded that two separatc entries may fulfill

Crim R, 32(CY's rzauirements.

Article TV, Seciion 3(BX4) of the Ohio Constitution requires this Court to certify
the record of the case to the Ohio Supreme Court whenever the “judgment *¥% {s in
conflict with the judgment g}r{}_neunce;d upon the same question by any other court of
appeals in the state[.]” “IThhe alleged conflict must be on a ruie of law -- not facts.”
Whitelock v. Githane Bidg. Co. {1993), 66 Ohio St. 3d 594, 5396,

Appetlant h_ﬁs vroposed that 2 conflict exists between this district and the Twelfth
District. We agree and certify the following issue:

Must the udgment of conviction contain the defendant’s plea, verdict or

findings. and the sentence in one document to constifute a final, appealable
order under R.C, 2505.027

We find that a conilict of law exists; therefore, the motion to certify is granied.




	page 1
	page 2
	page 3
	page 4
	page 5
	page 6
	page 7
	page 8
	page 9
	page 10
	page 11
	page 12
	page 13
	page 14

