IN THE SUPREME COURT OF OHIO

JOHN A. LaNEVE, et al., ) Supreme Court Case No.:
> 1199
Appeliees }- O 7 - ]_ 1
)
V. )
. )
ATLAS RECYCLING, INC. )
)
Defendant ) On Appeal from the Trumbull County
‘ ) Court of Appeals, Eleventh Appellate
V. ) District
_ ) :
CHINA SHIPPING (NORTH AMERICA) ) :
HOLDING CO., LTD,, et al., ) Court of Appeals Case No. 2006-T-0032
)
Appellants )

MOTION OF APPELLANT CHINA SHIPPING (NORTH AMERICAN) HOLDING CO.
LTD. TO STAY JUDGMENT OF COURT OF APPEALS

Thomas W. Wright, Esq. (0017529) Julia R. Brouhard, Esq. (0041811)
William Jack Meola, Esq. (0022122) . Robert T. Coniam, Esq. (0034623)
Davis & Young, L.P.A. Ray, Robinson, Carle & Davies PLL
1200 Fifth Third Center 1717 E. Ninth Street, Suite 1650
600 Superior Avenue, East Cleveland, Ohio 44114
Cleveland, Ohio 44114-2654 Telephone: (216) 861-4533
Telephone: (216) 348-1700 Facsimile: (216) 861-4568
Facsimile: (216) 621-0602 jbrouhard(@ravyrobele.com
twright(@davisyoung.com reoniam(@rayrobele.com
jmeola@dywarren.com

_ Counsel for Appellant
Counsel for Appellant China Shipping.(Nesth=Amerh

ContainerPort Group, Inc. Co., Ltd.

GLERK OF COURT
SUPREME COURT OF OHIO




Robert F. Burkey, Esq. (0015249)
200 Chestnut Ave. NE

- Warren, Ohio 44483
Telephone: (330} 393-3200
Facsimile: (330) 393-6436
rb@ftitle-company.net

Counsel for Appellees
John LaNeve and Melissa LeNeve



MOTION OF APPELLANT CHINA SHIPPING (NORTH AMERICA) HOLDING CO.,
LTD. TO STAY JUDGMENT OF COURT OF APPEALS

Appellant China Shipping (North America) Holding Co., Ltd. has perfected a
discretionary appeal from the judgment of the Trumbull County Court of Appeals, Eleventh
Appellate District, entered in Court of Appeals Case No. 2006-T-0032 on June 11, 2007.

Pursuant to 8.Ct.Prac.R. II, Section 2(A)(3)(a) and S.Ct.Prac.R. XIV, Section 4(A),
Appellant China Shipping (North America) Holding Co., Ltd. moves that said court of appeals
judgment be stayed. In accordance with S.Ct.Prac.R. II, Section 2(A)(3)(a) and S.Ct.Prac.R.
XIV, Section 4(A), a copy of said court of appeals opinion and judgment is attached hereto as
Exhibit A.

China Shipping (North America) Holding Co., Ltd. was named as a defendant in the trial
court action. China Shipping.(North America} Holding Co., Ltd. filed a Civ.R. 12(B)(6) Motion
to Dismiss the action, arguing it had not been personally served in accordance with Civ.R. 15(D),
that ;[hc action had not been properly commenced in accordance with Civ.R. 3(A), and that the
action was thus time-barred. The trial court granted the Motion to Dismiss. The court of
appeals, in the judgment that is the subject of the discretionary appeal of Appellant China
Shipping (North America) Holding Co., Lid., reversed the judgment of the trial court and
remanded for further proceedings consistent with its opinion.

Appellant China Shipping (North America) Holding Co., Ltd. moves that the judgment of
the court of appeals be stayed. As grounds for its Motion, Appellant states that judicial economy
will be served and resources spared if the judgment is stayed. It makes little sense to proceed
toward a trial of the action while the determination of a discretionary appeal is pending in this

Court. Accordingly, and in the interest of saving substantial time and cost on the part of the trial



court, counsel, and the parties, Appeliant China Shipping (North America) Holding Co., Ltd.
moves that the judgment of the court of appeals be stayed pending a determination by this Court
on whether to allow the discretionary appeal of China Shipping (North America) Holding Co.,
| Ltd.
It bears noting that no bond issues are implicated as the judgment sought to be stayed is
not a monetary judgment.
Respectfully submitted,

By

ﬁla R. Brouhard (0041811)
ad Counsel

Robert T. Coniam (0034623)

Ray, Robinson, Carle & Davies PLL
1717 E. Ninth Street, Ste. 1650
Cleveland, OH 44114-2878

Attorneys for Appellant China Shipping
(North America) Holding Co., Ltd.

CERTIFICATE OF SERVICE

I certify that a copy of this Motion of Appellant China Shipping (North America)
Holding Co., Ltd. to Stay Judgment of Court of Appeals was sent by ordinary U.S. mail this
__a_\__ day of July 2007, to Thomas W. Wright, Esq. and William Jack Meola, Esqg., Davis &
Young, 1200 Fifth Third Center, 600 Superior Avenue, East, Cleveland, Ohio 44114-2654,
Counsel for Appellant ContainerPort Group, Inc. and Robert F. Burkey, Esq., 200 Chestnut Ave.

NE, Warren, Ohio 44483, Counsel for Appellees John LaNeve and Melissa LaNeve.
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gxa R. Brouhard
unsel for Appellant China Shipping
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COLLEEN MARY O'TOOLE, J.

{41} John and Melissa LaNeve appeal from the judgment of the Trumbull
County Court of Common Pleas, dismissing their action against China Shipping (North
America) Holding Co., Lid. and ContainerPort éroup, lne. pursuant to Cfv.R. 12(B)(6).
We reverse and remand. | |

{2} Mr. LaNeve alleges that he suffered injuries at his place of employment,
Atlas Recycling, Inc., May 28, 2002. May 28, 2004, he and Mrs. LaNeve filed the
underlying action for intentional tort, negligence, and loss of consortium against Atl'as,
and various “John Doe" defendants. May 6, 2005, the LaNeves filed a_ah amended
complaint, replacing two of the John Doe defendants with China Si‘%.ipping and
ContainerPort. and instructing the clerk to issue summons by certified mail...f'l"he docket
indicates that certified mail containers were prepared on or about May 19, 2005, and
summons issued May 23, 2005. The certified mail receipt from ConfainerPort indicates
service of the summons and amended complaint was made May 26, 2005; that from
China Shipping shows service was made June 2, 2005. | |

{93} July 1, 2005, ContainerPort answered the amended complaint, asserting
the defenses of failure of and/or improper service, and the statute of limitations. July
28, 2005, China Shippin_g fiied a motion to dismiss the amendﬂed complaint for failure to
state a clafm, pursuant to Civ.R. 12(B}6). China Shipping asserted that it had not been
personally served with the amended complaint and summons, as required with former
John Doe defendants pursuant to Civ.R. 15(D), within the year required by Civ.R. 3{A).

Consequently, it arguéd the amended complaint was time-barred, as it did not relate




back to the filing of the original complaint, which occurred the day the statute -of
limitations for the LaNeves’ claims ran on May 28, 2004.

{4} August 23, 2005, ContainerPort moved to dismiss the amended complaint
on substantially the same basis as had China Shipping. The LaNeves oppoéed
December 19, 2005; and, China Shipping filed a reply ‘brief December 29, 2005, The
trial court held an evidentiary hearing Jahuary 5,I2006'. February 7, 2008, the frial court
dismissed the claims against China Shipping and ContainerPort_, with prejudice, as time-
barred. March 2, 2008, the trial éourt filed a nunc prd tunc entry, ﬁh.dihg'there was ‘no
just reason for delay.” 7 |

{5} March 7, 2006, the LaNeves timely noticed this appéal, assigning three
errors; | |

{f63 “[1.] The trial court erred in ruling that appellants’ claimé against appellees
were time barred by the two year statute of limitations ;Jecause ﬂCiviI Rule 15(D) .conﬂicts
with other law, and thus, is invalid, unenforceable and does not apply to this case.

{97} “[2.] The trial court erred in ruling that appeliants’ claim:s against appellees
were time barred by the tWo year statute of limitations because appellants’ amended
complaint relates back to the original complaint, which was timely filed.

{48} “[?;.] The trial court erred in ruling that appellants’ claims against appeilees
were fime barr(_ed by the two year statute of limitations when the. cierk of courts
‘unreasonably delayed preparing and issuing summons.”

| {99} We deal with the assignments en masse.
{§10} The basis for the motions to dismiss filed by defendants in this case is the

conjunction between Civ.R. 3(A), 15(C), and 15(D), with the two year statute of




iimitatior;s for personal injury. China Shiﬁping aﬁd Coﬁ’;ainrérF’ort éréue.ci. ih fhé triél
court, and continue to argue, as follows:

{111} Civ.R. 15(D) demands personal service of the summons and complaint
and/or amended complaint be made on -a former John Doe defendant when its name is
discovered.! It requires th’at the original compl’_aint be served on such a aefendant. It
requires certain “magic language” be ihcluded in the complaint éndldr amended
- complaint and one or more of the summons. The LaNeves never served the original
-co_mplaint on China Shibping or Containerﬁort at all; théy 'served the amended
compl_aint by certified mail. Thus, service waé improper unt%lér Civ.R. 15(D), and the
amended complaint does not relate back under Civ.R. 15(C).

{912} Civ.R. 3(A) provides that a civil action is commencgd by filing a complaint
with the court, if service is achieved within a year of the ﬁiing." ‘The original complaint in
this case was filéd May 28, 2004, the last day c;f_ the applicable limitations period. Since
proper service was not achieved under Civ.'R. 15([.))‘- on either China Shipping or

ContainerPort within a year of May 28, 2004, this action did not commence within the

limitations period, and is time-barred.

1. We do not quibble with the point that personal service is required under the rule. Ve would note, for
benefit of parties and counsel, that there is some question as to whether the original complaint and
summons, or the amended complaint and summons, are the matters requiring personal service under
Civ.R. 15(D). See, e.g., Burya v. Lake Melroparks Bd. of Park Commrs., 11th Dist. No. 2005-L-015,
2006-Ohio 5192, at §38-38 (original complaint and summons, not amended complaint and summons,
must be personally served under Civ.R. 15(D)). See, aiso, Easter v. Complefe Gen. Constr. Co., 10th
Dist. No. 06AP-763, 2007-Ohio-1297, at §124-29. But, see, Miller v. Am. Family Ins. Co., 6th Dist. No, OT-
02-011, 2002-0hio-7309, at 37 (amended complaint and summons to be personally served). [t seems
prudent counsel should request personal service of both the original and amended complaints and
summons, and otherwise comply strictly with the provisions of Civ.R. 15(D) as regards to any pleading
served on a John Doe or former John Doe defendant.



{913} The flaw in this argument results from failure to account for the interaction
of Civ.R. 3(A) and the savings statute, R.C. 2305.19. In Goolsby v. Anderson Concrefe
Corp. (1981), 61 Ohio St.3d 549, at the syllabus, the Supreme Court of Ohio held:

{914} “[wlhen service has not A'been obtained within one year of filing a
complaint, and the subsequent refiling qf an identical complaint within rule would
provide an additional year within wh'ich to obtain service arid commence an action under
Civ.R. 3(A), an instruction to the clerk to attempt service on the complaint will be
equivalentto a reﬂliﬁg of tﬁe complaint.” | -

{15} This rule applies, even though the statuteiof limitations expires during the
one-year period for service obtained by the “refiling.” Cf Goolsby, at 550.

| {916} In Fetterolf v. Hoffman-LaRoche, Inc. (1995), 104 Ohio App.3d 272. 279,
we extended the rule in _Goolsby to situations whe_;"e ‘a would-be plaintiff files an
amended complaint, with demand for ser;lice, withjn the limitations period.

{917} In Nationwide Mut. Ins. Co. v. Galman, 7th Dist. No. 03 MA 202, 2004-
Ohio-72086, the court held that a second amended confp!aint, filed outside the two year
statute of limitations for personal injury, was valid, since it benefitted from operation of
the savings statute due to filing of the first amended complaint within the limitations
périod. id. at J28.

{18} In the instant case, the LaNeves filed their—'- original complaint, including
various John Doe defendants, May 28, 2004 - the final day allowed by the two-year
statute of Iimitations, R.C. 2305.10. This was an attempt to commence their actions
against China Shipping and ContainerPort, within the limitations pericd, as required to

preserve the savings statute. R.C. 2305.19(A). They filed their amended complaint,




with instructions for service, May 8, 2005, within the one year period allowed for service
by Civ.R. 3(A). Pursuant to the authority of Fetterolf at 279, this was the equivatenf of a
voluntary dismissal and refiling: i.e., a failure “otherwise than upon the merits,” bringing
the savings statute into operation. Cf, Galman at §]24-35. Thus, the LaNeves had bne
year from May 6, 2005 to perfect service upon China Shipping and ContainerPor,
pursuant to R.C. 2'305.19(A)..

{919} We are aware that other appellate courts have held a plaintiff may not
benefit frorﬁ fhe savings statute When its attem|;>t to commence an action is not fully
compliant with the Civil Rules. Thus, in Krame'r‘. 'v. -Installations Unlimited, Inc. (20Q2),
147 Ohio App.3d 350, 355-356, the Fifth Districtf.:-ruled that a plaintiff had not attempted
to commence an action agai_hst a John Doe dgfg_ahdant, within the meaning of the
savings statute, when that plaintiff did not attémpt personal service as required by
Civ.R. 15(D). The Kramer court rélied, in part, on a similar ruling By the Eighth District
in Permanent Gen. COS Ins. Co. v. Corrigan (May 24, 2001), 8th Dist. No. 78290, 2001
Ohio App. LEXIS 2317. In this case, of course, jthe LaNeves did not demand personal
service on China Shipping or ContainerPort of either the original complaint and
summons, or amended complaint and summons, when the latter was filed. Pursuant to
.the authority of Kramer and Permanent Gen.- COS Ins. Co., this failure to demand
proper service under Civ.R. 15(D) would be fatal to fhe .aNeves’ actions.

{920} We resbectfu]ly believe those courts construing the phrase, “attempted to
be commenced,” as used in the savings statute, R.C. 2305.19(A), to mean "would have
commenced except for some failure by the clerk, the process server, or the postal

system,” are reading too much into this simple phrase. It means what it says: the



savings statute preserves, for a year, any action which a would-be plaintiff has trié-d to
commence, without success, due to the circumstances listed in the statute. A failure to
comply with technical service rules — such as that in Cfv.R. 15(D) - is exactly the sort of
attempt to commence an action to which the savings statute is directed.

{921} ki should be re-called that service of process exists for two reasons: (1) so
a defendant knows an Iactioh is pending, and may properly defend itself; and, (2) to give
the court in which the actrion is filed pers¢na| jurisdiction, Service of process is a
pracﬁcél thing, not an abstréction for the- délebtation of legal scholars, and the courts of
Ohio should construe the ClVIl rules regu!ating it in a practical light. See, e.g., Civ. R
1(B) This case is |l|ustratwe Both Chma Shipping and ContainerPort received actual
notice of the pendency of the LaNeves’ claims, within a period appropriate under the
statute of limitations, Civ.R. 3(A), and the _.sa'vings statute, unless the technical service
requirements of Civ.R. 15(I5) are allqwed to frump all other considerations. This runs
contrary to thé spirit and-intent of the Civil Rules. |

{922} The judgment of the Trumbu[l County Court of Common Pleas is reversed
and the rﬁatter is hereby remanded for further proceedings consistent with this opinion.
WILLIAM M. O'NEILL, J., concurs, |

DIANE V. GRENDELL, J., dissents with a Dissenting Opinion.

DIANE V. GRENDELL, J., dissents with a Dissenting Opinion.
{923} | respectfully dissent.

{924} The following points are undisputed.



{925} John LeNeve's alleged injuries occurred on May 28, 2002, The original
complaint was filed on May 28, 2004, against Atlas Recycling, Inc. and various John
Doe defendants. On May 28, 2004, the statqte of limitations on LaNeve's personal
injury claims expired. R.C. 2305.10. |

{926} On May 8, 2005, LaNeve filed an amended complaint reptacing two of the
John Doe defeﬁdants with China Shipping (North America) Holding Co., -Ltd. and
ContainerPort Group, Inc.. On May 26, 2005, ContainerPort was served with a copy of
t‘he amended compléint by certifiéa.mail. .On June' 2, 2005, China Shipping was
likewise served with the amended céhplaint by certified mail.

{427} Since the statute of Ifﬁitations on LaNeve's claims had run by the time
China Shipping and ContainerPort were added as defendants, it is necessary that the
amended complaint “relate back” to _;[he date of the filing of the original complaint.

{428} Ohio C{vil Rule 3(A), goveming the commencement of a civil suit,
provides: "A civil action is commenced by filing a complaint with the court, if service is
obtained within one year from chh filing upon a named defendant, or updn an
incorrectly named defendant whose namé is later corrected pursuant to Civ. R. 15(C),
or upon a defendant identified by a fictitious name whose name is later corrected
pursuant to Civ. R. 15(D)."

{929} Under Civil Ruie 3(A), "[é] plaintiff could therefore,” as LaNeve has done
herein, “file a complaint on the last day of the limitations period and have a full year
beyond that date within which to obtain service.” Goolsby v. Anderson Concrete Corp.

(1991), 61 Ohio St.3d 549, 550.



{930} The time withiﬁ which to perfect service of a complaint may be extended
even further. “When service has not been obtained within one year of filing a complaint,
and the subsequent refiling of an identical complaint within the rule would provide an
additional year"within which to obtain service and commence an action under Civ.R.
3(A), an instruction to the clerk to attempt service on the complaint will be equivalent to
a refilling of the complaint.” Id. at syllabus.

{931} The majority's decision depends upon constru';ng LaNeve's May 6, 2005
amended complaint as a subé’equent dismissal and reﬂlihg of the original complaint.
Thus, the fnajo’rity concludes :‘LaNeve had an additional year from May 6 2005 within
which to perfect_service upon f..éhina Shipping and ContainerPort.

{432} However, construing LaNeve's amended complaint as a refiled original
complaint is not permissible uﬁder'Ohio law.

{433} In determiping if a previously unknown, now known, defendant has been
properly served so as to avoid the time of an applicable statute of limitations, Civ.R. |
15(D) must be read in conjun._ction with Civ.R. 15(C) and 3(A).” Amerine v. Haughton
Elevator Co. (1989), 42 Ohio St.3d 57, at syllabus. |
| {'_[[34} Civ.R. 15(D) provides: “Amendments where name of party unknown. -
When the plaintiff does not know the name of a defendant, that defe_ndaﬁt may be
designated in a pleading or procéeding by any name and describtion. When the name is
discovered, the pleading or proceeding must be amended accordingly. The plaintiff, in
such case, must aver in the complaint the fact that he could not discover the name. The
summons must contain the words ‘name unknown,’ and a copy thereof must be served

personally upon the defendant.”




{35} Thus, “Civ.R. 15(D) specifically requires that the summons must be served
personally upon the defendant.” Amerine, 42 Ohio St.3d at 58 (emphasis sic). This
court has acknowledged the necessity of personal service of the original comptaint on a
John' Do_e defendant in order to hav.e the amended complaint relate back. “Supreme
Court authprity indicates *** that service of the original complaint and summons should
be Imade' on the former John Doe defendant, and that Civ.R. 15(D) explicitly requires
these to be by personal service.” ‘Burya v. Lake Metrpparks Bd. of Park Commrs., 11th
Dist. No. 2005-L-015, 2006-Ohio-5192, at 39.2

{36} The facts:_In Burya are directly on point and ought to .control the outcome
in the present case. Inf:-fBurya, the alleged injuries occurred on October 13, 2001. Id. at
12 The_plaintiffs filed & complaint on October 8, 2003, including John Doe defendants.
Id. at 4. On July 86, 20.'04‘, plaintiffs moved to file an amended complaint identifying one
of the Joiﬁn Doe d_efendants. The amended complaint and summons were served upon
the John Doe defendant by certified mail. Id. at §9. Thereafter, the former John Doe
defendant moved and;was granted summary judgment on the ground that plaintiffs
failed to serve him personally as required by Civ.R. 15(D). Id. at §11. This court agreed
and affirmed the decision of the lower court. Id. at 140 (“it was proper for the trial court
to grant him summary judgment on the basis of the statute of !imitatidns, once the one
year period provided for sérvice under Civ.R. 3(A) ran in October, 2004’?)'.

{§37} Our decision in Burya is consistent with the decisions of other Ohio

appellate districts. See Easter v. Complete Gen. Constr. Co., 10th Dist. No. 06AP-763,

2. Burya v. Lake Metroparks Bd. of Park Commys., 11th Dist. No. 2005-L-015, 2006-Ohio-5192, at 38,
discretionary appeal allowed, 112 Ohio St.3d 1441, 2007-Ohio-152 (on political subdivision immunity
issue), certification granted, 112 Ohio St.3d 1438, 2007-Ohio-152 (on poiitical subdivision immunity
issue). :
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2007-Ohio-1297, at 127 (“in order for an amended complaint to relate back to the
original complaint vis a vis a defendant originally identified by a fictitious name, the
plaintiff is required to personally serve the newly identified John Doe defendant with a
' c;‘apy of the original summons and complaint within‘ one year of the filing of the original
complaint’), Kramer v. Installations Unlimited, Inc., 147 Ohio Aep.3d 350, 355,’ 2002-
Ohio-1844 (“Civ.R. 15(D) specifically required appellant to personally serve [a John Doe
defendant] and service by certified mail is not a permitted form of service for a formerly
ﬁetitious now ide.r_'ltiﬁed defendant”); Permanent Gen. Cos Ins. Co. v. Corrigan (May 24,
2001), 8th Dist. ..No. 78290, 2001 Chio App. LEXIS 2317, at *4 (‘the personal service
requirement of éiv.R. 15(D) is mandatory”), McConville v. Jackson Comfort Sys., Inc.
| (1994), 95 Ohio ‘App.3d 297, 304 (requirements of Civ.R. 15(D) and 3(A) were not met
where "[s]ervice_rof ‘the amended complain_t was accomplished by way of certified mail”
and the “amended complaint was filed beyond the expiration date of the statute of
limitations”), Gasfon v. Toledo (1995), 106 Ohio App.3d 66, 79 (‘[i}t is only when a
plaintiff meets tﬁe persenal service requirement under Civ.R. 15(D}, that such plaintiff
can benefit by the one-year of additional time to perfect service under Civ.R. 3{A)").
{938} Rather than follow Berya and the other authorities, the majority relies upon
the case of Goolsby, 61 Ohio St.3d 549, for the proposition that,' “Iw]lhen service has not
been obtained with.in one year of filing a complaiet. and the s(_:bsequent refiling of an
identical complaint within rule Would provide an additional year within which to obtain
service and commence an action under Civ.R 3(A), an instruction to the clerk to attempt

service on the complaint will be equivalent to a refiling of the complaint.” Id. at syllabus.

11



{€39} Goolsby is easily distinguished. First, none of the defendants in Goolsby
were John Doe defendants. Thus, the Supreme Court did not consider Civ.R. 3(A) “in
conjunction with” Civ.R. 15(D) as it had in Amerine. Cf. Amerine, 42 Chio 5t.3d 57, at
syllabus.

{§40} Second, the holding in Goolsby is premised on the factual situation where
the amended complaint/instruction to the clerk to attempt service was made prior to the
expiration of the statute of Iimitations. As the Supreme Court stated, “in the case at |
‘bar, the 6ri§inal complaint was filed, it was not dismissed, and a demaﬁd for service
was madie -- all prior to the expiration of the limitations period.” 61 Ohio St.3d at
551. It v;as “[ulnder these circumstances” that the plaintiff's attempt at service was
construed as a dismissal and refiling. Id. (emphasis added). Cf. Pewitt v. Roberts, 8th
Dist. No. _'55334,'2005-Ohi0—4298, at 115 (“appellant’s request for service on appellees
in ﬂ'.IAiS case was not made until after the two year Iimitafions period expired, while the
request for service by the plaintiff in Goolsby was made within the original statute of
Iimitationé"); Fetterrolf v. Hoffman-LaRoché, inc. (1895), 104 Ohio App.3d 272, 279
(holding that, under Goolsby, appellant’s claim for loss of consortium was barred since
service of the amended complaint occurred after the statute of limitations had run on
this claim).

{941} | Similarly, the majority’s recourse to the savi.n'g statute, R.C. 2305.19(A), is
unavailing. As with its reliance on Goolsby, the majority fails to apply the saving statute
in conjunction with the Civil Rules applicable to John Doe defendants. The majority’s
application of the saving statué is also contrary to precedent. See Mustric v. Penn

Traffic Crorp. (Sept. 7, 2000), 10th Dist. No. 00AP-277, 2000 Ohio App. LEXIS 4032, at

12




*13-;’14 (Hoiding that R.C. 2365.19(A) did not apﬁly where the plaintiff attembted to
commence the action against John Doe defendants by certified mail, “an iniproper
method under Civ.R. 15(D)").

{142} In sum, the oufcome of fhe present case is determined, under Amerine, -
Burya, and Civ.R. 15(D), by the fact that LaNeve éttempted to serve China Shipping -
and ContainerPort by certified mail, rather than personal service. .

{943} The maijority opinion cavalierly disregards any consideration of Civ.R.
15(15) as a “technical service rule.” Rather than being "én abstractioh for the delectation
of i.egal scholars,” the failure of a parjty to properly amend pleadings, in this case by |
faii_:r:ng to obtain personal jurisdiction over two John Doe defendants, is ndt the sort of
defect that the “spirit of the Civil Rules” allows us to ignore. Cf. Patterson v. V & M Auto |
Body (1992), 63 Ohio St.3d 573, 577 (holdings based on the “spirit of the Civil Rules” do

not “stand for the proposition *** that .where defects appear [in the amendment of .
pleadings] they may be ignored”).

{944} The decision of the lower court should be affirmed.

13
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CHINA SHIPPING (NORTH AMERICA)
HOLDING CO., LTD., et al.,

Defendants-Appellees.

For the reasons stated in the opinion of this court, it is the judgment and
order of this court that the judgment of the Trumbull County Court of Common
Pleas is reversed and the matter is hereby remanded for further proceedings

consistent with this 6pinion.

ﬁ. 50 )i

JUDGE COLLEEN MARY O'TOOL

WILLIAM M. O'NEILL, J., concurs,

DIANE V. GRENDELL, J., dissents with Dissenting Opinion.
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