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IN THE SUPREME COURT OF OHIO

Appeal from the Board of Tax Appeals

EPISCOPAL SCHOOL OF CINCINNATI,

Appellee,
Case No. 07-0126

V.

. Appeal From BTA
WILLIAM W. WILKINS [RICHARD A. : No. 2004-R-230
LEVIN],TAX COMMISSIONER OF OHIO,

Appellant.

Introduction

The Board of Tax Appeals ("BTA") erred when it granted an exemption to The Episcopal

School of Cincinnati ("ESC")'s property even with the knowledge that by the time ESC filed the

application for exemption from real property taxation ("Application") it had effectively

abandoned its intent to use the building for an exempt purpose. (Decision and Order at 10-12).

ESC never used its property, the former Natural History Museum building ("building"),

as a school. Nor will ESC ever use the building as a school. Less than a year after filing the

exemption, ESC sold the building to a for-profit television station and it was demolished.

To grant an exemption for prospective use when that use never materialized, the BTA

altered the time frame that this Court designated as the applicable scope of review in Holy Trinity

Church v. Bowers (1961), 172 Ohio St. 103, 107 (the facts leading up to and thru the filing date

of the application.) Instead it narrowed that scope of review to a single day in the year -what

has been called the "tax lien date." The Holy Trinity test was created to exempt the property of

those institutions not quite ready to use property for an exempt purpose but intending to so use
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the property within a reasonable time from the filing of an application for exemption. As such,

the term "filing date" was meant to encompass not only the steps leading up to that date but also

to insure that the property is either used for the exempt purpose on that date or will be so used

within a reasonable time. All of the steps - both before and after the filing must be evaluated in

order to determine whether an applicant is actually going to use property for an exempt purpose.

People's Faith Chapel v. Limbach (1985), 18 Ohio St.3d. 236, 238.

In contrast, "tax lien date," the date that the General Assembly established in R.C.

323.11 for the valuation of property and for placing a lien on taxes, allows for a "snap shot" of

the status of property and its use on one particular date. Having this knowledge is an essential

part of setting the appropriate tax for the property for that year.

The BTA's misuse of tax lien date is dangerous. So, too, is the BTA's extremely broad

interpretation of R.C. 5709.07 to allow for property to be exempt when the owner only intends to

use it for a school but never achieves that intent. Property owners could use the BTA's holding in

order to avoid tax on property until the owner can fmd a more profitable use for the property.

Thus, the BTA's distortion of this Court's prospective use test actually rewards individuals who

take some steps toward an alleged exempt purpose with no real intent to use the property for that

purpose as well as undermines precedent of this Court. Further, whether or not ESC had intent

to develop the project into an actual school is irrelevant if ESC never realized its intent.

Because the BTA's decision was unlawful and erroneous, the Tax Commissioner

respectfully requests that decision be reversed and the legal, lawful findings of the Tax

Commissioner be reinstated.
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Law and Argument

Proposition of Law:

The Tax Commissioner cannot grant an exemption for property based upon the
applicant's prospective intent to use the property for educational or charitable purposes
when it is clear that the applicant has never used the property and will never use the
property for an exempt use.

1. When the legal conclusion is incorrect, this Court doesn't hesitate to reverse the
decision.

This Court previously said that it would "not hesitate to reverse a BTA decision based

upon an incorrect legal conclusion." Gahanna-Jefferson Local School Dist. Bd. of Edn. v. Zaino,

93 Ohio St.3d 231, 232, 2001-Ohio-1335. As elaborated in the Tax Commissioner's brief and

summed up in this reply brief, the BTA's decision to grant an exemption to property never

actually used for an exempt purpose was based upon an incorrect legal conclusion, that a

prospective use exemption could be granted to a non-public entity where it is evident at the time

of the filing of the application for exemption that the applicant has abandoned steps toward

achieving an exempt use on the property, never used the property for an exempt use and never

will use the property for an exempt use. Using the wrong criteria to determine if the prospective

use test applied to the facts in this case, the BTA made an unreasonable and unlawful decision

that should be reversed.

2. To receive an exemption for property, an entity must not only prove it has taken
concrete and actual steps toward that goal but also must realize the exempt use of the
property within a reasonable time from the filing of the application for exemption. An
abandonment of the intent to use property for exempt purposes before the use begins is a
clear indication that the property is not deserving of the exemption.

This Court created an exemption for prospective use in Carney v. Cleveland Public

Library (1959), 169 Ohio St. 65. In syllabus I of Carney, this Court stated the conditions under
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which an exemption was available for the prospective use of property: "[w]here an entity, which

under the law is entitled to have its property exempted from taxation, acquires real property with

the intention of devoting it to a use exempting it from taxation, such property is entitled to be

exempted from taxation, as long as it is not devoted to nonexempt or commercial use, even

though actual physical use of the property for the exempt purpose has not yet begun." (Emphasis

added.) Id. Therefore, unless an applicant for exemption abandons its intent to use its property

for exempt purposes by using the property for nonexempt or noncommercial uses, the grantor of

exemptions should remove the tax from the property. When an applicant has abandoned all

intent to use the property for exempt purposes, the exemption should cease and the property

should be retumed to the tax list. If the applicant never used the property for exempt purposes

and abandoned the intent to do so before applying for an exemption, there can be no exemption

for the time period the entity held the property.

Clearly, this Court did not intend the prospective use test to reward merely the wish to

use property for an exempt purpose'. Holy Trinity 172 Ohio St. 103, The Court-created remedy

of "prospective use" demands a two-part test centered on "filing date." Part one is to determine

if the applicant has taken sufficient steps prior to the filing of an Application. That sufficient

steps have been taken would be confirmed by part two - after filing date, within a "reasonable"

period of time, the applicant would have started using the property for the exempt purpose. Thus,

the test this Court developed to determine whether the prospective use exemption should be

granted asks for information about steps taken during a broad sweep of time both before and

' In fact, R.C. 5713.08 and R.C. 5713.081 currently offer an applicant the opportunity to
file for an exemption for one year and have up to three years of tax remitted on the property.
Since the General Assembly passed the above-mentioned statutes, the need for a prospective use
exemption is, therefore, much less.
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after the filing of an application for exemption. Ohio Operating Engrs. Apprenticeship Fund v.

Kinney (1980), 61 Ohio St.2d 359, 362-363.

By means of these steps, the applicant must demonstrate that the property "will be

devoted to an actual physical use" within a reasonable time of filing an Application. Holy

Trinity Church v. Bowers, 172 Ohio St. at 107. Id. If the applicant showed proof of intent to use

the property in an exempt manner within a reasonable time from the filing of the exemption and

provided tangible evidence that the property would be so used, the exemption for the property

could be granted prior to the applicant starting the exempt use. Ohio Operating Engrs.

Apprenticeship Fund v. Kinney, 61 Ohio St.2d at 362-363.

That this is the test for exemption was affirmed in People's Faith Chapel v. Limbach

(1985), 18 Ohio St.3d. 236, 238, in which this Court concluded an exemption was warranted

because "appellee [sic] contemplated a tax-exempt use for the property in question at the time of

its application and has since put the property to a tax-exempt use." The wording of People's

Faith Chapel is a further indication that this Court did not hold in Holy Trinity that concrete and

actual plans were sufficient in and of themselves, if no exempt purposes would ever result from

the plan.

This Court specifically developed the prospective use exemption centered on activities

before and after the filing of the Application. By deciding to use "tax lien date" as the critical

date for the prospective use test, the BTA ignored this Court's two part test and ignored ESC's

activities after January 1, 2001. In particular, the BTA conveniently overlooked ESC's

abandonment of any attempt to use the property for an exempt purpose prior to applying for the

exemption.
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The BTA omitted the requirement that an applicant start actual use of the property for the

exempt purpose within a reasonable time from the filin of the exemption. After acknowledging

that ESC never used the property for an exempt purpose and never would, the BTA granted an

exemption under R.C. 5709.07 because ESC had been trying to start a school as of January 1,

2001. In essence, and in total contrast to the requirements this Court set forth in Holy Trinity and

in other cases, the BTA rewarded the failure of the ESC's dream of a school in the former

Natural History Museum building by granting an exemption to ESC for the year 2001.

To exempt the property, the BTA had to also expand the interpretation of R.C. 5709.07 as

well as alter the Holy Trinity prospective use test. The BTA detennined that R.C. 5709.07

allowed for an exemption not only for property used as a school house, but also property

intended to be used as such.

R.C. 5709.07(A) exempts public schoolhouses from taxation. There is no wording in the

statute granting an exemption for an attempt to use a building as a public schoolhouse. Yet, the

BTA wrote that to receive an exemption under R.C. 5709.07, "there must be an actual or

pros ecn tive use of the property as a public school house during the period in question." The

BTA thereby indicated that if an applicant merely took some steps toward its dream of an exempt

use of its property, the applicant would have qualified its property for an exemption. By

interpreting the statute in such a broad manner, the BTA omitted the critical condition of the

prospective use test that the applicant either use the property for the exempt purpose or effectuate

that use within a reasonable time of filing the Application.

An exemption from taxation is the exception to the rule that all property is taxable. Seven

Hills Schools v. Kinney (1986), 28 Ohio St. 3d 186. The General Assembly encourages certain

activities through the grant of tax-exempt status. However, the granting of a tax exemption to
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one entity necessarily shifts a heavier tax burden upon the nonexempt. See also Faith Fellowship

Ministries, Inc. v. Limbach (1987), 32 Ohio St. 3d 432, 434. For that reason, granting an

exemption for the prospective use of property when an applicant has totally abandoned any intent

to use property is wrong.

If this decision is not overturned, the Tax Commissioner and courts will have to struggle

to determine how many steps must be in place by tax lien date to grant an exemption for a year

or a series of years until the tax lien date after the applicant effectively abandons any intent to

use the property for exempt purposes. Besides being chaotic, such a decision opens a wide loop-

hole for those looking to avoid tax until able to use property for more profitable activities.

3. The BTA erred in using January 1 as a snapshot to evaluate the exempt status of the
property instead of the totality of the facts surrounding the date the Application was filed.

The BTA's error, when deviating from the Holy Trinity test, was focusing on ESC's steps

toward an exempt use of the property as of January 1, 2001. Instead, if the BTA had focused on

the Holy Trinity concept of "filing date" and then focused on ESC's abandonment of any

attempt to use the building for exempt purposes prior to the day ESC filed the Application as the

critical date for determining an exemption, the BTA's decision would have been different.

"Tax lien date," January 1 of each year, is the date the General Assembly mandated for

tax to become a lien upon property each year. R.C. 323.11. City of Cleveland v. Limbach (1988),

40 Ohio St.3d 295. January 1 is also the date used for purposes of determining whether an entity

is using the property for an exempt purpose in order to grant the exemption for that year. In

essence, "tax lien date" is a snap shot of valuation as of a one-day time-period. Because the

BTA did not understand the purpose of R.C. 323.11, the BTA incorrectly determined that the

"tax lien date" should be used as the basis for determining a prospective use of private property

exemption.
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In contrast, as discussed earlier, the concept of the date upon which the applicant files the

Application encompasses a larger period of time. The steps taken prior to the filing, in essence,

are as significant as are the steps taken after that lead to the use of the property for the exempt

purpose within a reasonable time from the filing. The term "filing date" encompasses all the

steps in an attempt to guarantee that an applicant who will never realize an exempt purpose on

property is not granted an exemption for its use or for its prospective use. In this instance, the use

of filing date would have shown that ESC had abandoned the intent to use the building as a

school prior to applying for the exemption and had sold the building to a for-profit shortly

thereafter.

Therefore, ESC is incorrect when stating that Tax Commissioner's decision to deny the

exemption was the Tax Commissioner using hindsight. (Appellee brief at 4). In reality, the Tax

Commissioner sensibly applied the two-part test developed by this Court. See, e.g. Ohio

Operating Engineers v. Kinney, 61 Ohio St.2d at 359.

Some confusion arises because there are certain instances when an applicant can never

receive a prospective use exemption even if almost all steps toward the exemption have been

taken. See, e.g. Christian Benevolent Ass'n v. Limbach (1994), 69 Ohio St.3d 296. If an entity

must meet a condition before qualifying for an exemption, for example, receiving a certain type

of license, that entity cannot receive an exemption for steps taken prior to receiving the

qualifying license. Id.

ESC's situation is different. It could receive an exemption for prospective use, but ESC

had to take the steps both before and after the filing date to ensure that the exempt use would be

in place within a reasonable time. However, as the BTA pointed out, the ESC board had

"effectively abandoned" the prospect of using the Natural History Museum building for a school
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by the time ESC filed the application for exemption of the building in December of 2001. After

filing date, ESC sold the building to a for-profit, which proceeded to demolish the building.

Had the BTA used the correct test based upon the correct date, it would have found the

fact that ESC had abandoned all efforts to use the building as a school prior to filing the

application to be critical. There should be no exemption for property given in anticipation of the

completion of all steps to that exempt use when it was clear that there never would be an exempt

use. Tax dollars should not be used to reward failure of dreams, no matter how wonderful an

impossible dream may be.

ESC argues that using the filing date rather than tax lien date is unfair to the institution

that spends a long time developing a project but abandons it by the time it files for the

exemption. ESC suggests that it might have gotten the exemption had it filed the application in

February of 2001 and had the Tax Commissioner looked at the exemption in March of 2001.

First of all, in contrast to "tax lien date," which is a "snapshot" of valuation on a

particular day, this Court in Holy Trinity and other cases envisioned filing date to encompass a

broader spectrum of time. Then, an applicant abandoning the intent to use the property for

exempt purposes and filing an Application after that abandonment takes place, should not be

rewarded. In addition, the scenario in which an application is filed in one month and the

property exempted the next could never happen because R.C. 5715.27 requires the Tax

Commissioner to notify the affected BOE that the application was filed. The application could

not be considered for at least six months after the filing. In this case, six months after ESC filed

the application, ESC was looking to ride itself of the building.

Clearly, if the applicant has abandoned any attempt to attain the goal of using the

property for exempt purposes, the applicant couldn't get an exemption for the use of the property
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- as there never was an exempt use. For that same reason, an applicant who has abandoned the

attempt to use the property for exempt purposes prior to filing an application for exemption

shouldn't receive an exemption for any time during which the applicant held the property with

the intent of using the property for exempt purposes.

4. The test for granting the prospective use exemption should be more stringent for a
nonprofrt than for a governmental entity and in either case, there should be no exemption
when the use has been abandoned before the applicant files an Application.

ESC, in its first proposition of law, argues that there is no distinction between a private

entity such as itself and a govermnental entity supported by tax dollars. The BTA came to the

same conclusion when it incorrectly applied a test this Court developed for property owned by a

governmental entity when that entity had not yet abandoned its exempt use. (Decision and Order

at 9).

Both the BTA and ESC incorrectly read this Court's decision in Bd of Cry. Commrs. of

Lake Cry. v. Supanik (1972), 32 Ohio St.2d 45. Looking at property owned by a governmental

entity designated for use as a hospital if and when the community passed a bond issue, this Court

wrote "[t]here is nothing in the record to indicate that the subject property is intended, or is being

used, for other than public purposes, and the legislative purpose of R.C. 5709.08 would be

equally well served by permitting the exemption at times during which the property is being held

and prepared for uses cognizable under R. C. 5709.08." Bd. of Cty. Commrs. of Lake Cty. v.

Supanik, 32 Ohio St.2d at 45. However, the Court did not address the issue in this case - that the

applicant had fully abandoned any intent of using the property for an exempt purpose prior to

applying for an exemption.

Ignoring both the nature of the applicant in Supanik and the fact that the county continued

to hold the property with the hope of finding resources to use it for exempt purposes at the time it
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filed the Application, the BTA applied the holding of Supanik to the facts present in ESC's case.

This should have never happened. In the first place, the facts in Supanik differ radically from

those in the case currently before this Court. Lake County still hoped to use the property for an

exempt purpose at the time it filed an Application. ESC had abandoned the use and any intent to

use the property before ever using the property and before applying for an exemption. This fact

alone should be sufficient to reverse the BTA's decision.

The purpose of the Court-created prospective use test is to provide relief to entities that

need extra time to prepare to use property for exempt purposes and actually do use the property

for those purposes within a reasonable time period. The test was not designed to exempt property

when the applicant has abandoned any intent to use the property for an exempt purpose prior to

filing an application for exemption: Even a governmental entity that has fixlly abandoned any

hope of using property for an exempt purpose at the time of Application should not be rewarded

with an exemption for the prospective use of the property for those years in which it held the

property on tax lien date.

Should this Court determine that Supanik in actuality stands for the granting of an

exemption when the applicant never has used property used for an exempt purpose and has

effectively abandoned any attempt to so use the property, there is another factor this Court

should consider. As pointed out in the Tax Commissioner's previous brief, this Court judicially

created the prospective use test to assist those non-governmental institutions definitely preparing

for the charitable, educational or public use of their property. Carney v. Cleveland Public

Library, 169 Ohio St. at 65; Holy Trinity Church v. Bowers, 172 Ohio St. at 103. In so doing,

this Court distinguished a governmental public entity from a house of public worship, a private

school or a charity and carved out a different test for a governmental public entity.
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The rationale for the distinction is the fact that "the sole legitimate purpose of taxation is

to benefit the public;" therefore, the taxation of governmental property already devoted to public

use is merely "diverting funds from one public benefit to another." Carney v. Cleveland Public

Library, 169 Ohio St. at 67. Such property, when owned by a governmental entity, would

remain exempt "until such time as, among other things, the exempted purpose was abandoned or

ceased to exist. Bd of Ciy. Commrs. Of Lake Cty. v. Supanick, 32 Ohio St.2d at 45.

In contrast, when a private entity owns property it eventually intends to use for a

charitable or educational purpose, it USES ITS OWN MONEY to move the project forward.

The tax exemption allows the private entity to use more of its own money for its exempt purpose.

However, before the exemption is granted, the grantor must have sufficient proof that the general

public will receive a benefit from the exempt use of the property sufficient to justify the loss of

tax revenue. Philada Home Fund v. Board of Tax Appeals (1966), 5 Ohio St. 2d 135. Surely,

when the intent to use the property for an exempt. purpose has been clearly abandoned prior to

filing the Application, the general public will have no benefit from the use of its tax dollars for

the project.

As ESC's exempt use of the building never materialized and it had abandoned its intent to

use the building for a school, the BTA erred by granting an exemption under R.C. 5709.07 for an

intent to use the school for exempt purposes. For that reason, the Tax Commissioner respectfully

requests that the BTA's unlawful, erroneous decision be reversed.
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5. ESC took some steps towards using the property for an exempt purpose but for
financial and other reasons, ESC's dream never came close to realization.

As the ESC Board tried to move toward realizing its dream, it found out that the price tag

to get the school started including purchasing the property, renovating two buildings and a

startup cost, kept growing. In part, the cost grew because ESC discovered new problems with

the building, such as asbestos and extremely thick, computer-wiring-resistant walls. Changing

the former Natural History Museum building into a modem facility was a very expensive

proposition, more than the ESC Board anticipated. Further, ESC's Board had emphasized the

purchase of the building, its renovation and innovative fiuniture to use inside it. The school's

other potential costs were also high, anticipated to be $20 million dollars.

ESC had taken steps toward getting bonds and other financing in place. Yet, by January

1, 2001, ESC did not have enough financing in place to open the school it wanted to open in the

former Natural History Museum building. That this is so is proved by ESC's failure to open a

school in the building.

Here, again, the BTA misinterpreted this Court's previous rulings in order to give ESC an

exemption for the period of time during which it tried to find the financing. The BTA cited

Cleveland Memorial Medical Foundation v. Perk (1967), 10 Ohio St.2d 72, for the proposition

that having only half the financing in place with no exempt use in sight indicated an applicant

had taken sufficient steps to receive an exemption for the prospective use of its property.

But, unlike ESC, the applicant in Cleveland Memorial had not totally abandoned its

intent to use the property for the exempt purpose when it applied for the exemption. Further, this

Court decided that only one out of the two parcels should be exempted. This Court found the

other to be vacant, with no steps taken toward its exempt use.
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Again, considering that ESC had abandoned any intent to use the property for exempt

purposes before filing the Application, the question of sufficient financing should be moot.

Further, had the BTA used the proper test as developed in Holy Trinity and other cases, the

circumstances before and after ESC filed the Application should have indicated that ESC did not

have sufficient financing to open a school in that particular building. Again, how can there be an

exemption for prospective use if there never has been and never will be an exemption for use?

ESC had a dream it could not realize. The taxpayers of Ohio should not have to subsidize

the failure of ESC to achieve a public use for its property.

CONCLUSION

For all the above reasons, the Court should overturn the Decision and Order of the Board

of Tax Appeals and reinstate the Tax Commissioner's Final Determination.

Respectfully submitted,
MARC DANN (0039425)
Attorney General

C. KATZ (00425)
ant Attorney Gene al

Taxation Section
30 East Broad Street, 16`11 Floor
Columbus, Ohio 43215-3428
Telephone: (614) 466-5967
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Lawriter - ORC - 323.11 State's lien for taxes attaches and continues until paid. Page 1 of 1

323.11 State's lien for taxes attaches and continues until
paid.

The lien of the state for taxes levied for all purposes on the real and public utility tax list and duplicate for

each year shall attach to all real property subject to such taxes on the first day of January, annually, or as

provided in section 5727.06 of the Revised Code, and continue until such taxes, Including any penalties,
interest, or other charges accruing thereon, are paid.

Taxes may be apportioned in case of transfer of a part of any tract or lot of real estate, in which case the lien
of such taxes shall extend to the transferred part and the remaining parts only to the extent of the amounts
allocated to such respective parts.

Effective Date: 07-02-1984

Appx. I

http://codes.ohio.gov/orc/323.11 6/13/2007



R.C. § 5709.01 Taxable property entered on
general tax list and duplicate.

(A) All realproperty in this state is subject to taxation,
ezcept only such as is expressly exempted therefrom.

(B) Except as provided by division (C) of this section
or otherwise expressly exeinpted from taxation:

(1) All personal property located and used in business
in this state, and all domestic animals kept in this state
and not used in agriculture are subject to taxation, re-
gardless of the residence of the owners thereof.

(2) All ships, vessels, and boats, and all shares and
interests therein, defined in seetion 5701.03 of the Re-
vised Code as personal property and belonging to per-
sons residing in this state, and aircraft belonging to
persons residing in this state and not used in business

' wholly in another state, other than aircraft licensed in
accordance with sections 4561.17 to 4561.21 of the
Revised Code, are subject to taxation.

(C) The following property of the kinds mentioned
in division (B) of this section shall br, exempt from
taxation:

(1) Unmanufactured tobacco to the extent of the
value, or amounts, of any unpaid nonrecourse loans
thereon granted by tbe United States government or
any agency thereof.

(2) Spirituons liquor, as defined in division (B)(5) of
section 4301.01 of the Revised Code, that is stored in
warehouses in this state pursuant to an agreement with
the division of liquor control.

(3) Except as otherwise provided in section 5711.27
of the Revised Code, all other such property if the
aggregate taxable value thereof required to be listed by
the taxpayer under Chapter 5711. of the Revised Code
does not exceed ten thousand dollars.

(a) If the taxable value of such property exceeds ten
thousanddollarsonlysuchproperty having an aggregate
taxable value of ten thousand dollars shall be exempt.

(b) If such property is located in more than one taxing
district as defined in section 5711.01 of tiie Revised
Code, the exemption of ten thousand dollars shaB be
applied as follows:

(9 The taxable value of such property in the district
having the greatest amount of such value shall be re-
duced until the exernption has been fully utilized or
the value has been reduced to zero, whichever occurs
first;

(ii) If the exemption has not been fully utilized under
division (C)(3)(b)(i) of this section, the value in the
district having the second greatest value shall be re-
duced until the exemption has been fully utilized or
the value has been reduced to zero, whichever occurs
flrst;

(iii) If the exemption has not been fully utilized under
division (C)(3)(b)(ii) of this section, further reductioW
shall be made, in repeated steps which include property
in distticts having declining values, until the exemption
has been fully utilized. '

(D) All property mentioned as taxable in this section
shall be entered on the general tax list and duplicate
of taxable property.
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R.C. § 5709.07 Exemption of schools,
churches, and colleges

(A) Tbe followingpropertyshall be exempt from taxa-
tion:

(1) Public schoolhouses, dhe books and furniture in
them, and the ground attached to them necessary for
the proper occupancy, use,and enjoyment of the sehool-
houses, and not leased or othenvise used with a view
to profit;

(2) Houses used exclusively for public worship, the
books and furniture in them, and the ground attached
to them that is not leased or otherwise used with a
view to profit and that is necessary for their proper
occupancy, use, and enjoyinerit;

(3) Real property owned and operated by a church
that is used primarily for church retreats or dmrch
camping, and that is not used as a permanent residence.
Real property exempted under division (A)(3) of this
section may be made available by the church on a lim-
ited basis to charitable and educational institutions if
the property is not leased or otherwise made available
with a view to profit.[;]

(4) Public colleges and academies and all buildings
connected with them, and all lands eonnected with
public institutions of learning, not used with a view to
profit.

(B) This section shall not extend to leasehold estates
or real prope rty held under the authority of a college
or university of learning in this state; but leaseholds, or
other estates or property, real or personal,the rents,
issues, profits, and inconie of which is given to a munici-
pal corporation, school distrlct, or subdistrict in this
state exclusively for the use, endowment, or support of
schools for the free education of youth without charge
shall be exempt from taxation aslong as such property,
or the rents, issues, profits, or income of the property
is used and exclusively applied for the support of free
education by such municipal corporation, district, or
subdistrict.

(C) As used in this section, "church" means a fellow-
ship of believers, congregation, society, corporation,
convention, or association that is formed primarily or
exclusively for religious purposes and that is not formed
for the private profit of any person.
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R.C. § 5709.08 Exemption of government
and pubic property

Real or personal property belonging to the state or
United States used exclusively for a public purpose, and
public property used exclusively for a public purpose,
shall be exempt from taxation. Real and personal prop-
erty, when devoted to public use and not held for pecu-
niary profit, owned by an adjoining state or any political
subdivision or agency of such adjoining state, which
would be exempt from taxation if owned by the state
of Ohio or a political subdivision or agency thereof,
shall be exempt from taxation providing that such ad-
joining state exempts from taxation real and personal
property devoted to public use and not held for pecuni-
ary profit, owned by the state of Ohio or any political
subdivision or agency thereof, which would be exempt
from taxation if owned by the adjoining state or political
subdivision or agency thereof.
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R.C. § 5709.12 Exemption of property used
for charitable or,public purposes.

(A) As used in tlds section, 'independent living faeili-
ties" means any residential housing facilities and related
property that areloot a nursing home, residentiaf care '..
facflity, or adult care facility as defined in division (A)
of section 5701.13 of the Revised Code.

(B) Lands, houses, and other buildings belonging to
a county, township, or municipal corporation and used
exelusively. for the accommodation or support of the
poor, or leased to the state or any nolitical subdivision
for public purposes shall be exempt from taxation. Real
and tangible personal property belonging to institutions
that is used exclusively for charitable purposes shall be
exempt from taxation, including real property belonging.
to an institution that is a nonprofit corporation that
recr.ives a grant under the Thomas Alva Edison program
authorized by division (C) of seMion 122.33 of the Re-
vised Code at any time during the tax year and being
lield for leasing or resale to others. If, at any time during
a tax year for which such property is exempted from
taxation, the corporation ceases to quality for such a
grant, the director of development shall notify the tax
commissioner, and the tax commissioner shall cause the
property to be restored to the tax list beginning with
the following tax year. All property owned and used by
a nonprofit organization exclusively for a home for the
aged, as defrned in section 5701.13 of the Revised Code,
also shall be exempt from taxation.

(C) If a irome for the aged is operated in conjunction
wtth or at the same site as independent living facilities,
the exemption granted in division (B) of this section
shall include kitchen, dining room, clinic, entry ways,
maintenance and storage areas, and land necessary for
access cnmmonly used by both residents of the home
for the aged and residents of the independent living

. facilities. Other facilities commonly used by both resi-
dents of the home for the aged and risidents of indepen-
dent living units shall be exempt from taxation only if
the other facilities are used primarily by the residents
of the home for the aged. Vacant land currently unused
by the home, and independent living facilities and the
lands oonnected with them are not exempt from taxa-
tion. Except as provided in division (A) of section
5709.121 [5709.12.1] of the Revised Code, property of
a home leased for nonresidential purposes isnot exempt
from taxation.

(D)(1) A private corporation established under fed-
eral law,{defined in 36 U.S.C. 1101, Pub. L. No. 102-
199, 105Stat. 1629, as amended, the objects of which
include encouraging the advancernent of science gener-
ally, or of a particular bmnch of science, the promotion
of scientific research, the improvement of the qualifrca-
tions and usefulness of scierrtists, or the increase and
diffasion of scientific knowledge is cunclusively pre-
sumed to be a charitable or educational institution. A
private corporatiomestablished as a nonprofit corpom-
tion under the laws of a state, that is exempt from
federal income taxation under section 501(c)(3) of the
Internal Revenue Code of 1986, 100 Stat. 2085, 26
U.S.C.A. 1, as amended, arid has as its principal purpose
one or more of the foregoing objects, also is conclusively
presumed to be a charitable or educational institution.

The fact that an organization described in this division
operates in a manner that results in an excess of reve-
nues over expenses shall not be used to denythe exemp-
tion granted by this section, provided such excess is
used, or is held for use, for exempt purposes or to
establislr a reserve against future contingencies; and,
provided further, that such excess may not be distrib-
uted to individual persons or to entities that would
not be entitled to the fax exemptions provided by this
chapter. Nor shall the factthat any scientific infonnation
diffused by the orgahization is of particular interest or
benefit to any of its individual members be used to
deny the exemption granted by this section, provided
that such scientific information is avatlable to the public
for purchase or otherwise.

(2) Division (D)(2) of this section does not apply to
real property exempted from taxation under this section
and division (C) of section 5709.121 [5709.12.11 of the
Revised Code and belonging to a nonprofrt corporation
described in division (D)(1) of this section that has
received a grant under the Thomas Alva Edison grant
program authorized by division (C) of section 122.33
of the Revised Code during any of the tax years the
property was exempted from taxation.

When a private corpomtion described in division
(D)(1) of this section sells all or any portion of a tract,
lot, or parcel of real estate that has been exempt from
taxation under this section and section 5709.121
[5709.12.1] of the Revised Code, the portion sold shall
be restored to the tax list for the year tollowing the year
of the sale and a charge shall be levied against the sold
property in an amount equal to the tax savings on such
property during the four tax years preceding the year
the property is placed on tbe tax list. 'fhe tax savings
equals the auiount of the additional taxes that would
have been levied if such property had not been exempt
from taxation.

The charge eonstitutes a lien of the state upon such
property as of the first day of January of the tax year
in whieh the charge is levied and continues until dis-
charged as provided by law. The charge may also be
remitted for all or any portion of such property that
the tax commissioner determines is entitled to exemp-
tion from real property taxation for the year such prop-
erty is restored to the tax list under any provision of
the Revised Code, other than sections 725.02, 1728.10,
3735.67, 5709.40, 5709.41, 5709.62, 5709.63, 5709.71,
5709.73, 5709.78, and 5709.84, upon an application for
exemption covering the year such property is restored
to the tax list filed under section 5715.27 of the Revised
Code.

(E) Real property held by an organization organized
and operated exclusively for charitable purposes as de-
scribed under section 501(c)(3) of the Internal Revenue
Code and exerript from federal taxation under section
501(a) of the Intenral Revenue Code, 26 U.S.C.A.
501(a) and (c)(3), as amended, for the purpose of con-
structing or rehabilitating residences for eventual trans-
fer to qualified low-income families tlrrough sale, lease,
or land installment contract, shall be exempt from taxa-
tion.
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R.C. § 5709.121 Exclusive charitable
or public use, defined.

Real property and tangible personalpmperty belong-
ing to a charitable or educational institution or to the
state or a political subdivision, shall be considered as
used exclusively for charitable or public purposes by
sucb institution, the state, or political subdivision, if it
meets one of the following requirements:

(A) It is used by such institution, the state, or political
subdivision, or by one or more other such institutions,
the state, or political subdivisions under a lease, sub-
lease, or other contractual arrangement:

(1) As a community or area center in which presenta-
tions in music, dramatics, the arts, and related fields
are made in order to foster public interest and education
therein;

(2) For other charitable, educational, or piublic pur-
poses;

(B) it is made available under the direction or control
the minerals, is in another person, the county auditor
shall ascertain the aggiegate value of such lot or parcel
of land and the minerals or rights thereto, and shall
equitably divide and apportion such aggregate valuation
between the owner of the fee of the soil and the owner
of such minerals and rights thereto, according to the
relative value of the interests held by such owners of
the fee of the soil and such minerals or rights thereto.
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R.C. S 5709.12 Exemption of property used

for charitable or public purposes.
(Continued)

The exemption shall commence on the day title to
the property is tmnsferred to ihe organization and shall
continue to the. end of the taz year in which the organiza-
tion transfers title to the property to a qualified low-
income family. In no case shall the exemption extend
beyond the second succeeding tax year following the
year in which the titte was transferred to the organiza-
tion. If the title is transferred to the organization and
from the organization to a qualifled low-income family
in the same tax year, the exemption shall continue to
the end of that tax vear. The proportionate amount of
taxes tlrat are a lien but not yetdetermined, assessed,
and levied for the tax year in which title is transferred
to the organization shall be remitted by the county
auditor for each day of the year that title is held by tlre
organization.

I1pon transferring the title to another person, the
organization shall file with the county auditor an affida-
vit affirming that the title was transferred to a qualified
low-incoine family or that thetitle was not transferred
to a qualified low-income family, as the case inay be;
if the title was transferred to a qualified low-income
family, the affidavit shall identify the transferee by
nanie. If the organization transfers title to the propertp
to anyone other than a qualified low-incoine family,
the exemption, if it has not previously expired, shall
terminate, and the prope rty shall be restored to the tax
list for the year following the year of the transfer and a
charge shall be levied against the property in au amount
equal to the atriount of additional taxes that would have
been levied if such property had not been exempt from
tazation. The c6arge oonstitutes a lien of the state upon
such prof^r.rty as of the first day of ]anuary of the tax
year in which the charge is levied and continues until
discharged as provided by law.

The application for exemption shall be filed as other-
wise required under section 5715.27 of the Revised
Code, except that the organization holding the property
shall fde with its application documentation substantiat-
ing its status as an organization organized and operated
exclusively for charitable purposes under section
501(c)(3) of the Intemal Revenue Code and its qualifi-
cation for exernption from federal taxation undersection
501(a) of the Intemal Revenue Code, and affirming its
intention to construct or rehabilitate the property for
the eventual transfer to qualified low-income families.

As used in this division, "qualified low-income family"
means a fainily whose income does not exceed two
hundred per cr.nt of the official federal poverty guide-
lines as revised annually in accordance with section
673(2) of the `Omnibus Budget Rec6nciliation Act of
1981," 95 Stat. 511, 42 U.S.C.A. 9902, as amended, for
afamilysize equal to the size of the familywhase incoine
is being determined.
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R.C. § 5713.08 List of exempted property;
annual abstract; duties of tax commissioner.

(A) The county auditor sball make a list of all real
and personalproperty in the auditor's county, including
money, credits, and investments in bonds, stocks, or
otherwise, which is exempted from taxation. Such list
shall show thename of the owner, the value of the
property exempted, and a statement in brief form of
the ground on which such exemption has been granted.
It shall be mrrected annually by adding thereto the
items of property which have been exempted during
the year, and by striking therefrom the items which
in the opinion of the auditor have lost their right of
exemption and which have been reentered onYhe tax-
able 1'̂ st. No additions shall be made to such exempt
lists and no additional items of property shaB be ex-
empted from taxation without the mnsent of the tax
commissioner as is provided for in section 5715.27of
the Revised Code, but when any personal property or
endowment fund of an institution has once been held
by the commissioner to be properly exempt fr'om taxa-
tion, it is not necessary to obtain the mmmissioner's
consent to the exemption of additional property or in-
vestments of the same kind belonging to the same insti-
tution, but such property shall appear on the abstract
filed annually with the commissioner. The commis-
sioner may revise at any time the list in every munty
so that no property is improperly or illegally exempted
from taxation. The auditor shall follow the orders of
the commissioner given under this section. An abstract
of such list shall be filed annually with the mmmis-
sioner, on a form approved by the commissioner, and
a mpy thereof shall be kept on fde in the oflice of each
auditor for public inspection.

The commissioner shall not mnsider an application
for exemption of property unless the application has
attached thereto a mrtificate exemted by the county
treasurer certifying one of the following:

(1) That all taxes, assessments, interest, and penalties
levied and assessed against the property sought to be
exempted have been paid in full to the date upon which
the application for exemption is fded, except for such
taxes, interest, and penalties that may be remitted under
division (B) of this section;

(2) That the applioant has entered into a valid deliri-
quent tax contract with the county treasurer pursuant
to division (A) of section 323.31 of the Revised Code
to pay all of the delinquent taxes, assessments, interest,
and penalties charged against the property, except for
such taxes, interest, and penalties that may be remitted
under division (B) of this section. If the auditor receives
notice under section 323.31 of the Revised Code that
such a written delinquent tax contract has bemme void,
the auditor shall strikesuch property from the list of
exempted property and neenter such property on the
taxable list. If property is removed from the exempt list
because a written delinquent tax contract has bucome
void, mrrent taxes shall first be extended against that
property on the geneml tax list and duplicate of real
and public utility property for the tax year in which the
auditor receives tlie notice required by division (A) of
section 323.31 of the Revised Code that the delinquent
tax contract has become void or, if that notice is not
timely made, for the tax year in which falls the latest
date by wliieh the treasurer is required by such section
to give such notice. A county auditor shall not remove
from any tax list and duplicate the amount of any unpaid
delinquent taxes, assessments, interest, or penalties
owed on prcrperiy that is placed on the exempt list
nursuant to this division.

(3) That a tax certificate has been issued under seG
tion 5721.32 or 5721.33 of the Revised Code with re-
spect to the property that is the subjeet of the appllca-
tion, and the tax certificate is outstanding.

(B) Any taxes, interest, and penalties which have be-
come a lien afte the property was first used for the
exempt purpose,ut in no case prior to the date of
acquisition of the title to the property by the applicant,
may be remitted by themmmissioner, except as is
provided in section 5713.081 [5713.08.11 of the Revised
Code.

(C) Real pmpeity acquired by the state in fee simple
is ezemot froin taxation from the date af amnisition uf
title or date of possession, whichever is the earlier date,
provided that all taxes, interest, and penaltie's as pro-
vided in the apportionment provisions of section 319.20
of the Revised Code have been paid to the date of
acquisition of title or date of possession by the state,
whichever is earlier. The proportionate amount of taxes
that are a lien but not yet determined, assessed, and
levied for t6e year in which the property is acquired,
shall be remitted by the county auditor for the balanm
of the year from date of acquisition of title or date of
possession, whichever is earlier. This section shall not be
mnstrued to authorize the exemption of such property
from taxation or the remission of taxes, interest, and
penalties thereon until all private use has terniinated.
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R.C. S 5713.081 Collection of delinquent taxes
on publicly owned property

No application for realproperty tax exemption and
tax remission shall be fded with, or considered by, the
tax commissioner in which tax remission is requested
for more than three tax years, and the commissioner
shall not remit more than three years' delinquent taxes,
penalties, and interest.

All taxes, penalties, and interest, that have been delin-
quent for more than three years, appearing on the gen-
eral tax list and duphcate of real property which have
been levied and assessed against parcels of real property
owned by the state, any political subdivision, or any
other entity whose ownership of real pr6perty would
constitute public ownership, shall be collected by the
county auditor of the county where the real property
is located. Such official sliall deduct from each distribu-
tion made by him, the amount necessary to pay the tax
delinquency from any revenues or funds to the credit
of the state, any political subdivision, or any other entity
whose ownership of real property would constitute pub-
lic ownership thereof, passing under his control, or
which come into his possession, and such deductions
shall be made on a continuing basis until all delinquent
taxes, penalties, and interest noted in this secfion have
been paid.

As used in tlus section, "political subdivision" includes
townships, municipalities, counties, school districts,
boards of education, all state and municipal universities,
park boards, and any other entity whose ownership of
real property would constitute public ownership.
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R.C. § 5715.27 Application for Exemption; rights of
board of education; complaint against exemption.

(A) The owner of anyproperty may file anapplication
with the tax commissioner, on forms prescribed by the
commissioner, requesting that such pruperty be ex-
empted from taxation and that unpaid taxes and penalt-
ies be remitted as provided in division (B) of section
5713.08 of the Revised C.ode.

(B)The board of education of any school district
may request the tax commissioner to provide it with
notification of applications for exemption from taxation
for property located within that district. If so requested,
the commissioner shall send to the board for the quar-
ters ending on the last day of March, June, September,
and December of each year, reports that contain suffi-
cient information to enable the board to identify each
property that is the subject of an exemption application,
including, but not limited to, the name of the property
owner or applicant, the address of the property, and
the auditors parcel number. The commissioner shall
mail the reports on or about the fifteenth day of the
month following ttie end of the quarter.

(C) A board of education that has requested notifica-
tion under division (B) of this section may, with respect
to any application for exemption of property located in
the district and included in the commissioner's most
recent report provided under that division, fde a state-
ment with the commissioner and with the applicant
indicating its intent to submit evidence and participate
in any hearing on the application. The statements shall
be filed prior to the first day of the third month following
the end of the quarter in which that applioation was
docketed by the commissioner. A statement filed in
compliance with this division entitles the district to
submit evidence and to participate in any hearing on
the property and makes the district a party for purposes
of sections 5717.02 to 5717.04 of the Revised Code in

any appeal of the eommissioner's decision to the board
of tax appeals.

(D) The commissioner shall not hold a hearing on or
grant or deny an application for exemption of property
in a school district whose board of education hac re-
quested notification under division (B) of this section
until the end of the period within which the board
may submit a statement with respect to that application
under division (C) of this section. The commissioner
may act upon an application at any time prior to that
date upon receipt of a written waiver from eaeh such
board ofeducation, or, in the case ofexemptions author-
ized by section 725.02, 1728.10, 3735.67, 5709.41,
5709.62, or 5709.63 of the Revised Code, upon the
request of the property owner. Failure of a board of
education to receive the report required in division (B)
of this section shall not void an action of the commis-
sioner with respect to any application. The commis-
sioner may extend the time for filing a statement under
division (C) of this section.

(E) A mmplaint may also be fded with the commis-
sioner by any person, board, or officer authorized by
section 5715.19 of the Revised Code to file eomplaints
with the county board of revision against the continued
exemption of any property.

(F) An application for exemption and a complaint
against exemption shall be filed prior to the thirty-first
day of December of the tax year for which exemption
is requested or for which the liabihty of any property
to taxation in that year is requested. The commissioner
shall consider such application or complaint in accord-
ance with procedures established by the commissioner,
determine whether the property is subject to taxation
or exempt therefrom, and certify the commissioners
findings to the auditor, who shall correct the tax list
and duplicate aeeordingly. If a tax certificate has been
sold under section 5721.32 or 5721.33 of the Revised
Code with respect to property for which an exemption
has been requested, the tax commissioner shall also
certify the Gndings to the county treasurer of the oounty
in which the property is located.

(C) Applications and complaints, and documents of
any Idnd related to applications and complaints, fded
with the tax commissioner under this section, are public
records within the meaning of section 149.43 of the
Revised Code.

(H) If the commissioner determines that the use of
property or other facts relevant to the taxability of pmp-
erty that is the subject of an application for exemption
or a complaint under this section has changed while
the application or complaint was pending, the commis-
sioner may make the determination under division (F)
of this section separately for each tax year beginning
with the year in which the application or eomplaint was
fded or the year for which remission of unpaid taxes
under division (B) of section 5713.08 of the Revised
Code was requested, and ineluding each subsequent
tax year during which the application or complaint is
pending before the commissioner.
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