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MOTION TO DISMISS

Appellees/Cross Appellants Cincinnati Gas & Electric Co., Dayton Power and Light Co.
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Appeal of the Tax Commissioner of Ohio in its entirety for lack of subject matter jurisdiction. A

Memorandum in Support is attached.
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MEMORANDUM IN SUPPORT

1. Summary Conclusions of Law

Utilities move the Court to dismiss in its entirety the Notice Appeal filed by the Ohio Tax

Commissioner (the "Commissioner") for lack of subject matter jurisdiction. The Board of Tax

Appeals (the "Board") affirmed the Commissioner's administrative finding and order. Yet,

Commissioner is now seeking to reverse the decision of the Board on grounds not pled or briefed

by Appellant Adams County Auditor below. By his present appeal, the Commissioner is seeking

to reverse his own finding and order.

The Commissioner did not have standing to appeal his own finding and order to the

Board because he is not a "party" permitted by statute to appeal to the Board for review.

R.C. 5709.48.1 Moreover, only a"party" that is "aggrieved" by the Commissioner's finding and

order may claim errors in an appeal to the Board. R.C. 5709.49; 5717.02. The Commissioner

cannot be aggrieved by his ownfinding and order and cannot be aggrieved now by the Board's

decision to affirm it.

Even if the Commissioner is granted status of an "aggrieved party" with standing to file

an appeal with the Board, the Commissioner still failed to meet the mandatory procedural

requirements of R.C. 5717.02. Similarly, R.C. 5717.03(G) requires an agreement of the parties

for the Board to have jurisdiction to address issues outside the Notice of Appeal. There was no

agreement in this case.

Although the Board addressed and rejected the Commissioner's claims of error, the

Board lacked subject matter jurisdiction for the foregoing reasons. As a result, this Court also

' R.C. 5709.45 et seq., dealing with definitions and procedures respecting thermal efficiency improvement facility
certification, was recodified at R.C. 5709.20 etseq, within 150 v. H.B. 95 (eff. 6-26-03). However, because the
certificates were issued prior to the recodification, the prior statutory scheme governs this case. R.C. 5709.201.
Accordingly, Utilities cite to the Revised Code as it existed when the certificates were issued.



does not have subject matter jurisdiction to hear the appeal of the Commissioner.2 The

Commissioner's Notice of Appeal should be dismissed.

H. Procedural History and Factual Background

On May 1, 2000, Utilities filed applications with the Commissioner seeking to have

specified equipment certified as thermal efficiency improvement facilities as defined in

R.C. 5709.45. On December 7, 2001, the Commissioner approved those applications. Pursuant

to a right of appeal granted by R.C. 5709.48 and 5709.49, the County Auditor appealed the

Commissioner's finding and order to the Board. The County Auditor's notice of appeal was

timely and vested the Board with jurisdiction over assignments of error that were properly

specified. R.C. 5717.02.

The Commissioner and Utilities appeared at the Board as Co-Appellees to defend the

Commissioner's finding and order. Discovery was conducted by all parties and a hearing was

held by the Board. At the inception of that hearing on February 18, 2003, counsel for the

Commissioner made the following opening statement. (Hearing Transcript Vol. 1 pps. 34-35;

Tab A):3

It's the position of the Tax Commissioner, and I think the record
certified to the Board upon this appeal reflects, the
Commissioner's actions were in accordance with the statute. This
certificate was issued based on an opinion obtained from the
director of development who in turn had retained an engineer, Mr.
Rahim, whom you've heard about, who has a bachelor's degree in
civil engineering, a master's degree in structural engineering and
mechanical engineering, and a Ph.D. in applied mechanics. Mr.

2 The County Auditor has attempted to adopt the Commissioner's claimed errors as his own within his Notice of
Appeal to the Court (i.e., assignment of error number five in that document). Yet, the County Auditor admitted in
pleadings at the Board that he did not raise such errors in his appeal to the Board. He also failed to brief those errors
below. Utilities have filed a Motion to Dismiss portions of the County Auditor's Notice of Appeal this same date.
The Utilities' Motions to Dismiss are necessarily related with respect to overlapping assignments of error.

' The statutory transcript has not yet been certified to the Court by the Board. For reference efficiency purposes,
Utilities have attached portions of the record that are referenced within this Motion. Utilities represent that the
attached documents are true and accurate copies.
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Rahim undertook an analysis of the application filed by the utility
and made a determination that the claims as to energy savings and
fuel savings were correct. Based on that analysis, the director of
the Department of Development - actually the acting director,
submitted to the Tax Commissioner an opinion to that effect, and
the Tax Commissioner, in accordance with the statute, acted on
that opinion and issued the certificate.

However, near the end of the final day of the hearing, counsel for the Commissioner stated the

following at Hearing Transcript Vol. 11: p. 413 (Tab B):

Ms. Katz: ***I cannot say that the Tax Commissioner rests on the
final determination because the Tax Commissioner is considering
modifying the final determination given some of the evidence that
came out specifically from Mr. Rahim.

Mr. Dimuzio: Mr. Who? I'm sorry?

Ms. Katz: From the engineer, Mr. Rahim.

The Examiner: Well it's final. It can't be modified.

The Court should be aware that Mr. Rahim never appeared at the Board's hearing. Mr. Rahim's

testimony was entered into the record via his deposition (See Hearing Transcript Vol. 1: 50; Tab

A). That deposition was conducted on September 10, 2002, six months before the inception of

the Board's hearing. Thus, the same testimony the Commissioner claimed to rely on at the

inception of the hearing to support his finding and order, he later claimed had caused him to

consider "modifying" that decision. This had the effect, whether intentional or not, of hiding the

Commissioner's claim until after the hearing.

The County Auditor filed his post hearing brief and argued that the Commissioner's

decision should be overturned: The Commissioner then filed his "response" and curiously

argued, as appellee, that the Board should reverse his finding and order granting certification.

The Commissioner made the argument in that brief that replacement parts could not be certified

for the first time.
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Pursuant to R.C. 5717.03(G), the County Auditor filed with the Board a motion for

remand to allow the Commissioner to rule on the replacement parts argument. Therein, he

acknowledged that the Commissioner's claimed errors were not pled within his own notice of

appeal and as such the Board bad no jurisdiction to reach the Commissioner's newly claimed

errors.° The County Auditor stated the following therein:

O.R.C. § 5717.03 expressly permits the Board to remand matters back to the Tax
Commissioner if "issues not raised on the appeal are important to a determination
of the controversy..." In the instant case, the matter of the replacement nature of
the equipment was not specifically raised by [the County Auditor] Appellant in its
Notice ofAppeal... (Emphasis added).

The County Auditor's assertion that his own notice of appeal did not reach the

Commissioner's claim of errors was consistent with the County Auditor's decision not to pursue

these issues in any of his briefs (i.e., even after the Commissioner raised his argument in his

appellee's brief, the County Auditor did not try to advance the argument in his Reply, but instead

reiterated that his notice of appeal did not raise that issue): Utilities agree that the County

Auditor's notice of appeal to the Board did not contain any "replacement part" arguments.

Indeed, the word "replacement" does not appear in that document.

Utilities filed a Motion to Strike the Commissioner's Brief (filed December 29, 2004).

Utilities contended that the Commissioner was not granted statutory authority to appeal his own

finding and order and that the Commissioner failed to satisfy the procedural requirements of

R.C. 5717.02 necessary to invoke the Board's jurisdiction. Utilities asserted that they had no

notice and therefore no reason to conduct discovery or present evidence to address the

Commissioner's claims because they were first presented in a post-hearing brief by a co-appellee

who originally certified the equipment.

" See Motion to Dismiss Adams County Auditors Claims of Error Two, Three, Four and Five at III. C. filed this
same date for further elaboration as to the County Auditor's admission that the Commissioner's replacement part
argument was not part of his notice of appeal to the Board.
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In his Memorandum Contra Motion to Strike (filed January 21, 2005), the Commissioner

maintained that the decision in Key Services v. Zaino (2002), 95 Ohio St.3d 11, 2002 - Ohio -

1488 granted the Commissioner the right to assert claims of error on any issue he chose without

regard to whether he was attacking or defending his finding and order, and that he had the right

to do so without complying with the procedural mandates of R.C. 5717.02. Although the

Commissioner and the County Auditor were requesting exactly the same action from the Board

(i.e., by the close of the hearing they were attacking the Commissioner's finding and order and

seeking reversal), the Commissioner believes that only the County Auditor was required to

comply with R.C. 5717.02 to invoke the jurisdiction of the Board.

The Board applied Key Services as argued by the Commissioner and asserted jurisdiction

over the Commissioner's claims of error. In doing so, the Board rejected the long-standing

analysis this Court has utilized to determine whether one's claim is that of an appellee or an

appellant (i.e., the question of whether one is seeking to attack or defend the decision below).

The Board also failed to address the question of why the County Auditor's request to the Board

to overturn the Commissioner's decision was an "appeal" goverrted by R.C. 5717.02, but the

Commissioner's request for reversal was not an "appeal" so governed. 5 Lastly, the Board failed

to address how it could reach issues outside the notice of appeal to the Board without an

agreement of the parties as required by R.C. 5717.03(G).

Although the Board decided it had jurisdiction to reach the "replacement part" arguments

of the Commissioner, it held against the Commissioner on the merits of those arguments

(although as a technical matter the Board was actually affirming the finding and order of the

Commissioner). The Commissioner subsequently filed a Notice of Appeal with this Court

5 Interestingly, the Commissioner has filed a Motion to this Court seeking to recaption the case making it appear as
ifboth he and the County Auditor filed notices of appeal at the Board. By this maneuver, his transformation to
appellant at the Board completely outside the procedure of R.C. 5717.02 would be complete.
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contesting the Board's affirmance. That Notice of Appeal set forth seven separate claims of

error addressing differing variations of the Commissioner's "replacement part" argument.

Utilities will refer throughout this Motion to the Commissioner's "replacement part" arguments

without designating any specific claim of error within his Notice of Appeal. Utilities'

arguments apply equally to all of the Commissioner's seven claims of error addressing

"replacement parts." In that regard, all should stand or fall together.

An additional claim of error simply states that the "ultimate facts failed to furnish

sufficient legal basis" for the Board's decision. Utilities have construed this claim of error as

part and parcel of the remaining seven "replacement part" claims of error. In that regard,

Utilities are requesting the entire Notice of Appeal of the Commissioner be dismissed. However,

to the extent this claim of error (Claim of Error Number Seven) stands alone, it is fatally non-

specific pursuant to Deerhakero. Limbach (1989), 47 Ohio St.3d 44, 546 N.E.2d 1327 and Queen

City Valves, Inc. v. Peck (1954), 161 Ohio St. 579, 120 N.E.2d 310; see Appellee/Cross

Appellant Utilities Motion to Dismiss Claims of Error Two, Three; Four and Five of Appellant

Adams County Auditor for Lack of Subject Matter Jurisdiction at III.A. (filed this same date).

Accordingly, claim of error number seven will not be separately addressed in this Motion.

III. Argument

A. The Commissioner does not have standing to appeal to the Board his own
finding and order, and he is not an aggrieved party with respect to the
decision of the Board. His appeal to this Court on grounds not raised in any
notice of appeal to the Board must be dismissed for lack of subject matter
jurisdiction.

1. The Commissioner does not have statutory standing to appeal his own
decision pursuant to R.C. 5709.48,.49 and R.C. 5717.02.

It is well settled law in Ohio that "[a] litigant has no inherent right to appeal a tax

determination, only a statutory right." Ashland County Bd of Commissioners (1992), 63 Ohio
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St.3d 648, 653, 590 N.E.2d 730 (quoting Avon Lake School Dist. v. Limbach ( 1988), 35 Ohio

St.3d 118, 119, 518 N.E.2d 1190); Morgan Cty. Budget Comm. v. Bd. of Tax Appeals ( 1963),

.175 Ohio St.225, 193 N.E.2d 145, syllabus (holding that creatures of statute are limited to the

powers which are expressly granted by statute). R.C. 5709.49 provides the statutory power to

appeal the Commissioner's finding and order with respect to thermal efficiency improvement

certifications. It states that a "party aggrieved" by the Commissioner's issuance of a certificate

may appeal to the Board. Thus, the Commissioner must be a "party," and also must be

"aggrieved" to have the rights of an appellant before the Board.

R.C. 5709.48 provides that the "applicant" of a tax certificate and the "county auditor"

are "parties" for purposes of the review afforded by R.C. 5709.49. The General Assembly

devised this procedure to grant only the County Auditor and the Utilities standing to represent

their respective interests in seeking review of the Commissioner's action. The General

Assembly chose not to name the Commissioner as a "party" who may appeal. The

Commissioner's only role at the Board is that of an appellee defending his finding and order.

The Commissioner also is not named as a party with standing to appeal findings and orders under

R.C. 5717.02 (which R.C. 5709.49 incorporates by reference). The General Assembly's decision

not to grant the Commissioner standing to appeal his own finding and order should be treated as

an intentional decision to afford the Commissioner's decision finality as to himself 6

In addition to his lack of standing as a proper "party," the Commissioner cannot be

"aggrieved" with respect to his own finding and order. Ohio courts do not permit an

administrative decision maker to attack its own decision. Broadway Petroleum Corp. v. City of

6 Similarly, this Court has stated that "finality requires that there be some end to every lawsuit ... thus producing
public confidence in the systems ability to resolve disputes." Strack v. Pelton (1994), 7 Ohio St.3d 172, 175, 455
N.E.2d 1009. For that reason, Ohio courts favor decision finality over perfection of result. Id. See also R.C.
5703.05(H) (prohibiting the Commissioner from "ireviewing," "correcting" or "modifying" an order that has been
appealed to the Board of Tax Appeals).
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Elyria (1969), 18 Ohio St. 2d 23, 247 N.E.2d 471, at paragraph two of syllabus, (when

"legislation has specifically provided for review by a city board of zoning appeals of the

determination of its building inspector in refusing a building permit, neither the building

inspector, the city nor its mayor may attack or avoid a decision of that board in judicial

proceedings, except as authorized by legislation to do so."); Columbus Regulations

Administrator v. Talbott (10th Dist. 1987), 40 Ohio App.3d 48, 51, 531 N.E.2d 724 (while an

"administrative officer may have standing to defend, as appellee in a judicial forum, the decision

maker does not have standing to attack, as an appellant in a judicial forum, that administrative

decision." (emphasis in original); and Perk v. Cuyahoga Cty. Bd of Revision (Aug. 24, 1971),

BTA Case Nos. 71-01-0195, 0199, 0204, 0206 (refusing to allow a County Auditor to appeal a

Board of Revision decision that he had ratified with his vote as a member of that Board on the

grounds that public policy mandates that a taxpayer must be able to depend on the final decision

below when preparing to litigate his or her appeal). In accordance with the holding of Broadway

Petroleum Corp, and Columbus Regulations Administrator, supra, in the absence of statutory

authorization, the Commissioner cannot be "aggrieved" by his own finding and order and

therefore he cannot appeal it.

In short, the Board lacked subject matter jurisdiction over the Commissioner's claims of

error because the Commissioner is not a "party" to whom the General Assembly granted a

statutory right to appeal under R.C. 5709.48, and because he cannot be "aggrieved" by his own

finding and order under R.C. 5709.49 and 5717.02. See Broadway Petroleum Corp.; Columbus

Regulations Administrator, supra. The Board's lack of subject matter jurisdiction over the

Commissioner's illegally raised claims of error in turn results in this Court not having subject

matter jurisdiction to hear the Commissioner's "appeal." Castle Aviation, Inc. v. Wilkins (2006),
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109 Ohio St. 3d 390, 2006-Ohio-2420 at ¶ 44 (holding that the Court can consider claims of error

only when they were properly raised before the Board); Osbourne Bros. Welding Supply, Inc. v.

Limbach (1988), 40 Ohio St. 3d 175, at 178, 178 N.E.2d 379 (holding that because the notice of

appeal to the Board failed to raise a sales tax exemption, no reviewing court, including the Ohio

Supreme Court, has jurisdiction to hear that error because iYmust first be specified in the notice

of appeal to the Board). The Board overstepped its authority when it found that the

Commissioner could appeal his own finding and order:

2. The Commissioner's administrative Snding and order was affirmed
by the Board. Therefore, he lacks standing under R.C. 5717.04 to
appeal that decision to this Court.

By filing his Notice of Appeal to this Court, the Commissioner seeks to reverse his own

finding and order. Yet, the Commissioner is not aggrieved of the Board's decision and,

therefore, does not have standing under R.C. 5717.04 to seek to overturn the Board's decision to

affirm his finding and order. Under Ohio law, a government official whose administrative

finding and order is affirmed on appeal cannot be aggrieved as to that affirming decision. See

Baker v. State Personnel Bd. of Review (1999), 85 Ohio St.3d 640, 643, 710 N.E.2d 706 (stating,

"the auditor, who prevailed at the SPBR, was not "adversely affected" by the SPBR decision so

as to have standing to appeal."); see also Ilellman v. Motorists Mutual Ins. Co. (3 d Dist. 2003),

153 Ohio App.3d 405, 2003-Ohio-2671, at ¶ 24, (citing Seringetti Constr. Co. v. Cincinnati (3`d

Dist. 1988), 51 Ohio App.3d 1, 553 N.E.2d 1371 and stating, "[a] party to a civil lawsuit has no

standing to cross-appeal final judgment in its favor").

Accordingly, the Commissioner is not aggrieved by the Board's finding and order and

this Court lacks jurisdiction over the Commissioner's Notice of Appeal.

9



B. The Commissioner's attempt to raise claims of error at the Board failed to
comply with the mandatory procedural requirements of R.C. 5709.49 and
5717.02. The Board expanded its jurisdiction to issues outside the County
Auditor's notice of appeal without an agreement of the parties in derogation
of R.C . 5717.03(G). Accordingly, the Board was without subject matter
jurisdiction to reach the Commissioner's claims.

Apart from the issue of whether the Commissioner was an "aggrieved party" with

statutory rights to appeal, there remains the issue of whether the Commissioner is permitted to

disregard the procedures required by R.C. 5717.02 to vest the Board with jurisdiction over his

"appeal."

R.C. 5709.49 provides for appeal of the Commissioner's finding and order "in the

manner and form and within the time provided by section 5717.02." Thus, the General

Assembly expressed its intention that the procedural requirements of R.C. 5717.02 govern

appellate disputes involving thermal efficiency improvement certification.

When the Commissioner issues a finding and order, only the parties specified in R.C.

5709.48, whether it is a County Auditor or a taxpayer, have vested rights as a result of that

decision. R.C. 5717.02 sets forth the procedure required to vestthe Board with power to divest

those rights.

R.C. 5717.02 provides:

"Such appeals shall be taken by filing a notice of appeal with the
Board .... within sixty days after service of the notice of tax
assessment.... The notice of appeal shall also specify the errors
therein complained of. . ." (Emphasis added.)

This Court has repeatedly interpreted the requirements of R.C. 5717.02 to be "essential" to

invoke the jurisdiction of the Board. See American Rest. & Lunch Co. v. Glander (1946), 147

Ohio St. 147, syllabus 70 N.E.2d 93; see also Kent Provision Co. v. Peck (1953), 159 Ohio St.

84, 110 N.E.2d 776; Queen City Valves v. Peck, supra, (161 Ohio St. 579 (120 N.E.2d 310));

Ladas v. Peck (1954), 162 Ohio St. 159, 122 N.E.2d 12; Painesville v. Lake County Budget

10



Comm. (1978), 56 Ohio St.2d 282, 383 N.E.2d 896; Hafner & Sons v. Lindley (1979), 58 Ohio

St.2d 130, 388 N.E.2d 1240; Zephyr Room, Inc. v. Bowers (1955), 164 Ohio St.287, 130 N.E. 2d

362. Indeed, uniform pronouncements from this Court as to the mandatory jurisdictional nature

and strict construction of R.C. 5717.02 are too numerous to be set forth fully in this Motion.

A companion statute to R.C. 5717.02, R.C. 5717.03(G), provides that the Board may

consider issues important to the controversy before the Board, but not raised in the notice of

appeal, only if the parties agree for the Board to consider such issues. In the absence of such

agreement, the Board may, but is not required to, remand the case for an administrative

determination to address the new issue.7 R.C. 5717.03(G). The Board's decision to remand is a

final order appealable to the 10`h District Court of Appeals. Id. In this case, there was no

agreement of the parties to address issues outside the County Auditor's notice of appeal. The

Board's decision to address those issues in derogation of the express language of R.C.

5717.03(G) was not explained by the Board.

Two of the mandatory requirements of R.C. 5717.02 are that a notice of appeal to the

Board must be filed within sixty days of the Commissioner's finding and order and that claims of

error must be specifically pled therein. Contrary to the jurisdictional mandates of R.C. 5709.49

and R.C. 5717.02, the Commissioner never filed a notice of appeal with the Board that would

have placed the parties and the Board on notice of the issues he later would claim warranted

reversal. Rather, the Commissioner's "appeal" was first raised in his post-hearing brief filed on

November 1, 2004. This was nearly three years after the Commissioner's finding and order was

granted on December 7, 2001 and therefore nearly three years after the deadline for filing a

notice of appeal to the Board.

7 Utilities note that use of the permissive word "may" with regard to remand indicates that the General Assembly
intended the "case or controversy" before the Board to be defined by the Appellant's Notice of Appeal and for
decision finality to be the rule rather than the exception with regard to issues not so specified.
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Thus, even if the Court treats the Commissioner as an "aggrieved party" with inherent

standing to contest his own iinding and order, the Commissioner failed to comply with the

mandates of R.C. 5717.02. The mandates of R.C. 5717.02 must be satisfied to vest the Board

with jurisdiction and empower it to reach the vested rights of the parties. If the Board lacked

authority to reach the rights of the parties with respect to the Commissioner's claims of error,

then this Court also cannot gain jurisdiction over the defective claims.

In reaching the Commissioner's replacement parts argument, which the Commissioner

had not raised before the hearing and which the County Auditor never raised, the Board ignored

R.C. 5717.02, R.C. 5709.48 and .49, and R.C. 5717.03(G). Instead, it relied on three sentences

from Key Services v. Zaino (2002), 95 Ohio St.3d 11, 2002 - Ohio - 1488 at ¶ 7. Specifically,

the Board cited the following language in Key Services as controlling:

"There is no statutory procedure for the Tax Commissioner to file
any answer or cross appeal to the taxpayer's notice of appeal.
Likewise, there is no statutory limit to what the Tax Commissioner
may contest. The only statutory constraints are imposed upon the
appellant's appeal to the BTA"

The Board applied this language and gave the Commissioner an inherent right to appeal or attack

his own decisions. The implication of the Board's holding is that because the Commissioner

lacks standing to appear as a named "appellant" before the Board, he is exempt from the

mandatory procedural requirements of R.C. 5717.02. Under this reasoning, the Board has

jurisdiction to reach claims of error first raised by appellee Commissioner at any time (pre or

post hearing) using any method to raise those claims. In this case, the argument presented

against Utilities was filed in a post hearing brief on the same day Utilities filed the only brief

permitted by rule. This application of Key Services is plain error.

In Key Services the Commissioner denied a tax refund claim. The taxpayer appealed to

the Board stating that the Commissioner had erred with respect to the specific legal grounds

12



stated in the Commissioner's final determination. During the pendency of the appeal at the

Board, the Commissioner requested that he be permitted to conduct discovery to support

additional legal grounds to defend his decision to deny the refund. The Board denied that request

stating that its jurisdiction was limited to the issues raised in the taxpayer's notice of appeal.

This Court reversed that decision and made the statement relied on by the Board that "there was

no statutory limit to what the Tax Commissioner may contest." The Board in the present case

focused on that latiguage as though no other guidance.from this Court or the General Assembly

existed and as though common sense notions of due process expressed within R.C. 5717.02 were

inapplicable.

The Court's decision in Key Services was in line with well settled precepts of appellate

procedure. All appellees before Ohio courts can utilize R.C. 2505.22 to preserve cross

assignments of error to defend the decision below from reversal.8 Similarly, Ohio App. R. 3(c)

provides a procedure for filing a conditional cross appeal to protect a decision on alternative

grounds. The Court's reasoning in Key Services was implicit recognition of the Commissioner's

rights as appellee. Although express appellate procedures were not available to the

Commissioner at the Board to preserve alternative arguments to defend his decision, the Court

afforded the Commissioner such rights as an appellee because the Commissioner appropriately

would have such express rights on appeal to this Court.

It is notable that the statement in Key Services that "there is no limit to what the

Commissioner may contest" was followed by the Court's admonition that an appellant (i.e., one

seeking to change the decision below) is subject to procedural restrictions. Contrary to its

$ An appellee before an Ohio appellate court that utilizes R.C. 2505.22 to raise additional alternative arguments to
defend the decision below is not permitted to seek reversal of that decision. Duracore Corp. v. Goodyear Tire &
Rubber Co. ( 1983), 2 Ohio St.3d 160, 163-164, 443 N.E.2d 184 ( holding that cross assignments of error under R.C.
2505.22 may be used only as a "shield" to defend the decision below, and not as a "sword" to attack it).
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silence with regard to procedure for preserving alternative arguments by appellees at the Board,

the General Assembly did provide a statute governing the procedure for those seeking to

overturn the finding and order of the Commissioner (i.e., R.C. 5717.02). Such a procedure is

necessary to protect vested rights of the parties that are inherent in the Commissioner's decision.

The Board's jurisdiction to divest those vested rights is dependent upon the party to be divested

having received the process due under R.C. 5717.02. In this case, the Commissioner seeks to

have this Court divest the Utilities of their tax certification without Utilities ever having received

notice of the Commissioner's arguments until after discovery and the hearing were concluded.

Read in context, the Court's statement in Key Services addressed the Commissioner in his

role of appellee defending his finding and order with an alternative argument. Acting in that role

and in that manner, no vested rights of the Commissioner's co-appellee could be impermissibly

infringed. In this way, Key Services adds nothing extraordinary to appellate procedure. It is the

Board's application of that holding that is out of line.

The Court in Key Services did not address the prospect of the Commissioner in the role of

appellant seeking reversal of his own finding and order. Nothing in that case indicates that the

mandatory language of R.C. 5717.02 governing appeals of the Commissioner's decisions (i.e.,

"such appeals shall be taken by filing a notice of appeal") is not mandatory when the "appeal"

(i.e., the request to overturn the decision below) is filed in the form of an appellee's brief. If the

Commissioner's claimed errors could not be submitted to the Board in a notice of appeal filed by

him because of his statutory lack of standing to appeal his own decision, the Board cannot gain

jurisdiction to reach those same claims of error when submitted via post-hearing brief.

A taxpayer or County Auditor cannot be deprived by the Board of the rights vested by

finding and order of the Commissioner without the procedural requirements of R.C. 5717.02
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being met. The Board's authority to take cognizance of, decide cases and divest rights is simply

another name for "subject matter jurisdiction." See Black's Law Dictionary at 443 (abridged 5th

ed. 1988). It does not matter what the claim of error is called (i.e., a "notice of appeal" or a

"brief'), who filed it, or what document first raises the claim to the Board. An appeal is an

appeal. R.C. 5717.02 is the sole procedure whereby the Board gains authority to decide an

appeal and to divest parties of rights afforded by the decision of the Commissioner.9 In appeals

of thermal efficiency improvement certificates, the General Assembly made that proposition of

law express. R.C. 5709.49.

The most obvious flaw in the Board's decision to allow the Commissioner to pursue

claimed errors in this case is that such an appeals procedure facially fails to meet minimum due

process requirements. This Court stated in Plain Dealer Publishing Co, v Floyd (2006), 111

Ohio St.3d 56, 855 N.E.2d 35, 2006-Ohio-4437, at ¶45:

"[A]t its core, procedural due process under both the Ohio and
United States Constitutions requires, at a minimum, an opportunity
to be heard when the state seeks to infringe a protected liberty or
property right. Boddie v. Connecticut (1971), 401 U.S. 371, 377,
91 S.Ct. 780, 28 L.Ed.2d 113. Further, the opportunity to be heard
must occur at a meaningful time and in a meaningful manner."
State v. Cowan, 103 Ohio St.3d 144, 2004-Ohio-4777, 814 N.E.2d
846,¶8.

The Board's ruling in this case countenances a procedure whereby the taxpayer finds out what

legal issues are to be the subject of the Board's deliberations only after discovery and hearing are

completed. A hearing cannot be "meaningful" if it is over before the taxpayer finds out what it

9 The Commissioner does have procedures available outside the context of an appeal to the Board whereby mistakes
in issuing thermal efficiency improvement certificates can be addressed. See former R.C. 5709.47. Note: A similar
procedure was preserved under current law when certification statutes were amended in Am. Sub. H.B. 95. See
R.C. 5709.22(C) (current). Taking former R.C. 5709.47/current 5709.22(c) in context with R.C. 5717.03(G), there
is no policy reason the Commissioner should be permitted to appeal his own decisions via post hearing hijack of
other appeals before the Board. There are other statutory procedures specifically provided that allow sufficient
flexibility to avoid perpetuating errors of the Commissioner. Those other procedures all allow discovery by persons
supporting the original decision of the Commissioner and the opportunity for a hearing and presentation of evidence
on the new issues (which is undeniably absent in the new procedure adopted by the Board in the case at bar).

15



was about. The General Assembly's requirement of a specifically pled notice of appeal at the

inception of proceedings before the Board has been completely avoided. R.C. 5717.02.

It is well settled that the procedure required to raise a legal argument on appeal is defined

by the question: Is the party seeking to change or defend the decision belowl Those seeking to

modify the decision below are "appellants" or "cross appellants" and must comply with the

requisite statutory procedures attendant to those roles. See, e.g., Ohio App. R. 3; Cincinnati

School Dist. Bd. ofEduc. v. Hamilton Cty. Bd ofRevision (1997), 78 Ohio St.3d 325, 677

N.E.2d 1197 (the Court sua sponte struck the brief of a County Auditor who sought to reverse

the Board's decision below in his appellee's brief); Zell v. Hamilton Cty. Bd. ofRevision (1997),

78 Ohio St.3d 330, 677 N.E.2d 1201 (same); Kaplysh v. Takieddine (1988), 35 Ohio St.3d

170,175; 519 N.E.2d 382 (holding that filing of a cross appeal was mandatory and jurisdictional

when an appellee sought to modify the decision below); see also Reynoldsburg v. Licking Cty.

Budget Comm. (2004), 104 Ohio St.3d 453, 820 N.E.2D 323, 2004-Ohio-6773 (stating that the

Board had no jurisdiction over tax years for which no appeals had been filed by the appellant).

The Board missed this well settled definitional difference between an "appellee" and an

"appellant."

In this case, the Board failed to require the Commissioner acting as appellant to comply

with R.C. 5717.02. This failure led to a breakdown of the notice pleading system, and a

corresponding failure of due process. Both Utilities and the County Auditor were without the

R.C. 5717.02 notice of a specific claim of error within statutory time requirements. Neither

conducted discovery nor made any effort to address this undisclosed issue at hearing or in brief.

Accordingly, the Board had no power to reach that issue. This Court also cannot reach a claim
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of error that has been brought before the Board outside the procedure of R.C. 5717.02, and in the

absence of an R.C. 5717.03(G) agreement of the parties.

There is no indication that this Court intended Key Services to cede such unprecedented

power to the Executive branch of Ohio government in derogation of statutes and due process

rights. Indeed this Court quite recently stated that citizens and the government are held to the

same strict jurisdictional standards. See Hughes v. Ohio Dept. of Commerce (2007), 114 Ohio

St.3d 47, 2007 - Ohio 2877, at ¶17. It makes no sense that the rights of taxpayers are entitled to

the due process provided by statute only against the County Auditor but are unprotected against

the Commissioner. The Board erred in asserting jurisdiction over the Commissioner's claims of

error.

IV. Conclusion

The Commissioner raised his "appeal" at the Board in his brief of appellee after

discovery and the presentation of evidence was concluded. If the Board found the new issues

"important" to resolving the case, the only option the Board had to address them (absent

agreement of the parties) was to remand them back to the Commissioner for a new determination

that addressed those issues. R.C. 5717.03(G).1° Had the Board done so, a new appeal could

have been brought on those issues with all of the attendant procedural due process the General

Assembly provided to protect taxpayers, county auditors and the Commissioner. However, the

Commissioner did not request remand. Based on the Board's rejection on the merits of the

Commissioner's claims, it did not believe they were "important" enough to grant the County

10 Utilities argued in their Motion Contra to Remand that the Board could analyze the Commissioner's new legal
theory in the context of deciding if it was an "important" issue and whether remand was warranted (i.e., akin to a
Civ. R. 12(b)(6) analysis). In this case, the Board's decision that the Commissioner's legal theory was flawed
without regard to the facts should have defined the Commissioner's arguments "unimportant" for purposes of a R.C.
5717.03(G) remand. Thus, the Board was correct not to remand for an issue it believed to be legally without merit
without regard to the facts. Nevertheless, the Board never should have concluded that it had jurisdiction to reach the
merits of the Commissioner's arguments in the absence of an agreement of the parties. R.C. 5717.03(G)
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Auditor's request for remand even if the Commissioner had made such a request. See F.N. 6,

iisupra.

The Commissioner is without standing to appear as an appellant at the Board with regard

to his own decision. There is no statutory procedure whereby the Board gained subject matter

jurisdiction to address issues that the taxpayer and the county auditor only learned of after the

hearing had concluded. An agreement of the parties was required by R.C. 5717.03(G) for the

Board to address issues raised outside the County Auditor's notice of appeal to the Board. In this

case, there was no agreement. Indeed, both the County Auditor and the Utilities argued to the

Board that it lacked jurisdiction to reach the Commissioner arguments because that claim of error

was not found in the County Auditor's notice of appeal to the Board. Accordingly, the Board

erred when it expanded its jurisdiction to reach the Commissioner's "replacement part" claims of

error. The Court should dismiss the Commissioner's Notice of Appeal for lack of subject matter

jurisdiction.

Respectfully submitted,

Anthony L. Ehler, Esq.
Douglas L. Rogers, Esq.
Jeffrey Allen Miller, Esq.
Counsel for Appellee/Cross Appellants
Cincinnati Gas & Electric Co.
The Dayton Power and Light Company
Columbus Southern Power Co.

" Utilities note that the question of whether the Board erred when it failed to remand the replacement part issue is
not before the Court. No party has specified that error in a Notice of Appeal to the Court.

18



CERTIFICATE OF SERVICE

I certify that a copy of Appellee/Cross Appellant Utilities' Motion to Dismiss Notice of
Appeal of Tax Commissioner of Ohio for Lack of Subject Matter Jurisdiction was sent by
regular U.S. mail to counsel for Appellant Tax Commissioner of Ohio, Marc Dann and Janyce C.
Katz, Esq., 30 E. Broad St., 25u' Floor, Columbus, Ohio 43215, and Counsel for Appellant
Adams County Auditor, David C. DiMuzio, David C. DiMuzio, inc., W001^oger Building,
1014 Vine St., Cincinnati, Ohio 45202 on July 10,/Zq07. t ^̂I

Jeffrey/Allen Miller
Counsel for Appellee/Cross Appellants
Cincinnati Gas & Electric Co.
The Dayton Power and Light Company
Columbus Southem Power Co.

19

0711012007 Columbus 70788389.4



In The Matter Of:

Caroll E. Newman, v.

Thomas M. Zaino, Tax. Commissioner of Ohio,

Case No. 2002 R170

IYoI 1, February 18, 2003

McGinnis &Associates, Inc.

Video & Court Reporting by Professionals

175 South Third Street

Suite 540

Columbus;'OH USA 43215-5134

(614) 431-1344 or (800) 498-2451

Original File 021803Y'I.TXT, 208 Pages
Mtn-[T,Scrtpt® Ptle ID: 2861228993

Worcl. Index induded with this Min-iJ Script.o



Caroll E. Newman, v-
Thomas M. Zaino, Tax Commissioner of Ohio,

Page 1
[t1 BOARD OF TAX APPEALS (1] APPEARANCES:
m STATE OF OHIO M ON BEHALF OF THE APPELLANT:

P1 (s[ David C. DlMuzlo, Esq.
(4] CarollE.Newman, Davld C. DiMuzio, Inc.

Appellant. [4) 1900KrogerBulNing
(51 1014 Vlne Street

Vs. Case No.2002-P-170 [5] Cineinnatl, Ohio 45202

[s1 (513) 621-2888

p) ThomasM.Zatno,Tax
Commissloner, Clncirice8

161
m

Fez(513) 3454449

[e] Gas & Electric, Columbus
Souttiern Power and Daylon [e]

ON BEHALF OF THE APPELLEE TAX COMMISSIONER:

(B[ Pawer&Ligtt, James Petro, Esq.
I APpel[ees. [91 Attomey General a1 Ohio

1101 1101 By: Jaines C. Sauer, Esq.
(111 Jenyce C. Katz, Esq.

Hearing Raum E (11] AsslstaM AOomeys Genaral

[121 24th Floor Taxa[lon Section
Slale Office Tower 112J State OOIcaTower

(15] 3D East Broad Slreet 30 East Broad Street -161h Floor
Columbus, Ohio 43215 (tal Columbus, Ohio 43215

1141 Tuesday, February 18,2003 (14) ONBEHALFOFAPPELLEEPOWERCOMPANIES:
[ts] Mel, pursuant lo assignmeN, at 9D0 tltlodc e:m.
[1a] BEFORE:

1161 Anlhony E. Eh[er, Esq,
Jeff Miliar, Esq.

[17) 1181 Vorys, Sater. Seymour and Pease
Bruce A. McLennan, Atrorney-Examiner. 52 East Gay Saeet

[te] [V[ Columbus, OhIo 43215

n^1 (814) 464-5400

[20) (16] Fax (614) 464-6350
VOLUME( [19f

1211 [20]
E221 [2V
Cla] (a1
1z41 [q
[261 [241

Izs]

Case No. 2002-P-170
VoL 1, February 18, 2003

Page 2

lYIin-U-Scripo (3) Page 1- Page 2



Case No.2002-P-170
VoL 1, Pebruary 18, 2003

INDEX

[a] WfTNESSES
[41 Chris Hergervather

PAGE

Direct exatMnation by Mr. Ehler 1-38
[5] Cross-examination by Mr. DlMuzic I-39

Cross-exeminatlon by Mr. Sauer 1-41
[s] Further cross-exeminatton by Mr. DiMuz7o 1-45
p) GeorgeSansoucy

Vok Dlra examinatl6nby Mr. DMluzfo 1-105
1e7 Volr Dlre examinatlan by Mr. Sauerl-126

Voir Dire eXaminatloh by Mr. Ehler I-133
191 Further Volr Dire exeminatlon by Mr. DIMuziol-185

Further Valr Dire examinallon by Mr. Ehlen-191

1101
[ttl

EXIiIBITS MARKED RECEIVED
1121

Julnt ExtdbltAA- I-89 I-81
I13] Depasttlohandatlachmems

of Mr. Rahim
[14]

Jolnt Exhibil BB -I-801-81
115] Deposl8on and attachments

of Mr. Hergervather
tlet

Jolm Exhlb3 CC -1-801-81
1171 DeposBbn and attachments

of Mr. Harrell
[ial
1191
[zm
[z1]
R21
Ra]
[241
ps1 Page 5

p] THE EXAMINER: Thank you, Mr. DiMuzio.

[a Would the Tax Ca++n++e<ioner representatives kindly

[a] enter their appearances, please?

14] MR. SAUER: Jim Petro,Attorney General,byJamcs C.

[s] Sauer and )anyce C. Katz,AssistantAttorneys General, 30 East

161 Broad Street, Columbus, Oluo, telephone number 466-5967.

P] THE EXAMINER: Okay.Thank you.

[s] And would ask theAppellee Power Companies

tsl representatives to kindly enter their appearances.

11o] MR. EHLER: Anthony E. Ehler, with me is Jeff bIiller,

t11] with Vorys, Sater, Seymour & Pease, address 52 East Gay Street,

[1e1 Columbus, Ohio 43216, telephone number (614) 464G400

11s1 THE EXAhRiVEIt:Okay.Thank you, Mr. Ehler.

p41 I've got a few housekeeping notes to go over before we

[is] begin here this morning.The first item, I'm going to go around

[16] in order and ask the parties, I noticed in the agreed scheduling

[n] order that we issued on November 22nd, 2002, the parties

[1e] indicated that there would be an agreement that there would be

tsl no separation of witnesses. Is this agreement still in effect,

rlol Mr. DiMuzio, as far as you are concerned?

[211 MR. DI MUZIO: I talked to Mr. Eh1er about it. What I
tzal intendrd by that, I think what we all sort of intettded, is the

[231 witnesses could aU sit in and hear cach other's testimony, and

124] if that's what it means, then yes, that's what I still want.
t25] But I would ]ike to have any wlmesses who wilt be
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ts] Tuesday, February 18,2003
14] Morning Session
151
[s] THE EXAMINER: Good morning.Thisisahearing before

m theOhioBoardofTaxAppealsinthematterstyledCarolE.

le] Newman,Adatns CountyAuditorversusThomas M.Zaino,Tax

[s] ConunissionerofOhio,havingbeenassignedCaseNo.2002-P-

170.
Itol It is being heard in Hearing Room E in the offices of
t111 theBoardofTaxAppealsonthe24thflooroftheStateOfFice

[121 Tower,30EastBroadStreet,Columbus,Ohio,onFebruary 18th,

tis] 2003,at9:00a.m.pursuanttoassigttmentbeforemyselfBruce
114] McLennan,Attorney-ExaminerfortheBoardofTaxAppeals.
psi Notice of appeal was filed with us on February 1st,
ns] 2002.AppellantrequestsreviewoftheTaxComtnissioner's
t171 issuanceofaThermalEfficiencylmprovementCerrificateon
t1e] December7th, 2001,and effective December 1,1982.
11e1 Would the Appellant's representative kindly enter his
[zol appearancebystatinghisname,mailingaddressandtelephonc
[21] number?

[zz] MR. DI MUZIO;Yes, my name is David DiMuzio, I'm the
[m] attorneyforAppellantAdamsCountyAuditor,myaddressis

1900
[24] Krogers Building,1014 Vine Street,Cincinnati,Ohio 45202,
Iwl telephone number (513) 621-2888.
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pl MR. SAUER: It doesn't matter to me, we can continue

121 with the order that you've started so far. I'B defer to -

131
141

Is]

(87

Page 34

MR. EHLER: I have no preference.

7HE EXAMINER: Mr. Sauer?

MR. SAUER: Yeah, that's Bne.You can go.

TrIE EXAMINER: Mr. Sauer, you may give us your opening
pl statemert,please.

(al MR. SAUER: I would just simply notice initially

Isl that -

ltol THE EXAMINER: I'm sorry, I'm going to have to ask you

[++] m speak up.

[121 MR. SAUER: I forgot about that.
(13] It's the position of theTax Commissioner, and I think

(ty the record certified to the Board upon this appeal reflects, the

{tsl CommissioneYs actions were in accordance with the statute.

[tsl This certificate was issued based on an opinion

It>I obtaitted from the director of development who in turn had

[ts] retained an engineer, Mr. Rahim, whom yoU've hcard about, who

[te[ has a Bachelor's Degree in avd engineering, a Master's Degree

[2ol in structural engineering and mechanical engineering, and a

[211 Ph.D. in applied mechanics.

[a21 W. Raldm undertook an analysis of the application

[¢al fded by the utility and made a determination that the clatms as

[ael to energy savings and fuel savings were correct.

1261 Based on that analysis, the director of the Dcpartmcnt

Page 35

t+] of Development - acmalty the acting director, snbmitted to the

ftl Tax Commissioner an opinion to that effecr, and theTax

(a1 Commissioner, in accordance with the smmte, acted on that

(a] opinion and issued the certiHcate.

tsl We're now here, of course, at the Board ofTaxAppeals

(sl and there is a right to a de novo hearing attd we'll go through

(n that.We're not going to - I'm not going to address aB the

(a] argumentsthatMr.Di141uziohasmaderespectingwhatisgoingm

[s] be shown by the record.

[fa] There's one thing though that I would ask the Board to

till keep in mind as this hearing pmceeds. We have stipulated -

I/al The parties havc sGpulamd the depositions of three witnesses

[i31 in this as trial depositions so that their testimony can be

(tal considered by the Board as presented hete, it's testimony at

lis) this hearing.Those witnesses are Mr. Ralum, Mr. Chris

[te] Hergenrathet, and Mr. Mike Harre6.

[171 As Mr. DiMuzio indicated in the course of his

[ta] presentation of his case, and I think it's primarily - I can be

(tsl corrected on this - to provide the Board with background to

Izol what wiB then follow in Mr. Sansoucy's testimony. Mr. DiMuzio

[2t1 intends to read excerpts from those depositionsandwillprovide

tz3 us with copies of those excetpts.

[aa] I would just ask that the Board keep in mindthat

(24] those exceepts are not the sole trial testimony that you will be

[asl considerLtg when you review the entirety of the record in this

Caroll H. Newman, v.
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(] case.

(z] We do not plan to read eacerpts from any of the

ta] dcposit'ions except insofar as they may be cited by Mr. Sansoucy

[4] in his testimony, and we may want to refer to other portions of

Isl some of the depositions.

[u7 I would just ask the Board to keep that in mhtd that

m lt's the entire depositions that are the testimony that's been

[el stipulated by the parties, and we wiB address that in our

(al brief. I have nothing futther.

tiol THE EXAMINER: Does that conclude your opening?

(1 t] MR. SAUER: Yes.

[+a THEE%AMINER:Thankyou,Mr.Sauer.Mr.Bhler?

[ia] MR. EHLER: Thank you. Our contenCton is that the

(i4] certificates issued by the OhioTax Commissioner in all three

[isl matters were issued in compliance with Ohio law.We believe

l+a] that the underlying law in this area on thermal efficiency

[n] rcquires the Court to ask the question what would happenif this

Itsl equipment was not there.

(te] We reiterate Mr. Sauet's coricerns for the Board that

[zal reading deposition transcripts into the record is only part of

[ai] the transcript.We may on occasion cite to other parts of the

[zz] transcript at hearing; but we do not wish our silence to be

P3] in[etpreted as a waiver. We will cite those in brief as

Iz4] necessary.77tat concludes the opening statement.

[a) THE EXAMINER: Okay.7'hauk you, gentlemen.Thanlc

Page 37
h] you, Mr. Ehler.

(21 Mr. DiMuzio, did you care to call your first witness?

(s] MR. DI MUZIO: Yes,Appellant callsAbdur Rahim, and

t4] we'll do it by trial deposition,

[s]

161

THE EXAMINER: Okay. Mr. Ehler.

MR. EHLER: Would it be possible for us to call Chris

t>) frst?
(a) MR. DI MUZIO: Yes, I'm sorry.

(9) THE EXAMINER: I'm sorry, we have an agreement between

(to] counsel that the Appellee property owner - orAppeBee Power

(t t] Company - how would you prefer to be addressed if I can

pal remember this throughout -

I13] MR. EHLER: Appellee Power Companies is fine

[+41 THE EXAMINHR: - that theAppellee Power Company wllt

[is] call a witness out of order. Mr. Sauer, you confirm?

(is] MR. SAUER: Yes.

[17] THE EXAMINER: AB parties having agreed, Mr. Bb1er,

[,al you may calt your witness.

[tsl MR. EHLER: We would like to call Chris Hergenrather.

Cp]

1211

(aa1

(23]

[a4]

(Witness was sworn.)
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II] five or ten minutes?

[a (Recess taken.)

(3] THE EXAMINER: We're back on the record after a short

[a] break.

Is] W. DiMuzio, you may ca[I your first wimess.

[s] MR. DI MUZIO: AppeRant ca[IsAbdur Rahim by trial

fry deposition. I'm not sure of the procedure on this, your Honor,

[e] he was put under oath and I assume that's sufficient on the

(s] record that hc was under oath. Obviously he can't be sworn in

(iol again, so I ask it just reflects whatever it reflects.

II+] THE EXAMINER: Right.
[12I MR. DI MUZID: I did go ahead and prepare, so

031 everybody can follow along with this, just the excerpts that I'm

I141 going to be [alking about this morning.And we'll go through

iis1 them in order mther than jump back and forth.

1161 And again, if it's okay with the Board I won't read

Itr[ everything on a particular page, but there are eertafin questions

na) and certain attswers that I[hink are important which I'll try to

(19] go through quickly. Mr. Rahim w[B be the longest of these

tzo] three witnesses, the other two will not be nearly so long, and

[ztl if you can't hear me because of the vents, let me know

Rzl The first page that you'll see there that we excerpted

[23] is Page 8, and on Line 8 the following question takes place, and

ryt] wheneveryouseeaquestiononmostofthesetheyarefromme,

fzsl Mr. Dibluzio; when they are not later, hopefully I'll pick it up

Page 51

t9 and explain that to the Board.

[zl On Line 8 is the following question.

[a] Qeestion: "Do you have any eXpaience as an

[al engineer specifically with regards m electric

[s] generating plants?"

{e] Answer: "You mean physica[ly have I worked

pl there, at an electricaL. "

te] Question: "Have you worked there? Have you done

[s1 any engineering? Let's start in terms of construction

(10) of power plants. Have you done that?"

(]9

(1a

[131
(14]

Answer: "No."

Question: "How about ana[ysis of systems?"

Answer: "No."

Question: "Okay."

119 And he goes on, I won't read all of it.

(tsl At the top of Page 9, l.ine 3, the following question:

W] "In your position with the Ohio EPA other than

[is] the Stuart Plant, okay, which is the plant we'll be

[1e] talking about today, other than that what experience

t2o] have you had, specifically with the EPA now, with

[z) regards to power plants in Oh[o?"

[zz) Answer: "No experience. I mean, I don't work

lxal with them."

[ael Question. "R[ght. How about before 1993, do you

ps7 have any experience working with power plants?"

Caroll E. Newman, v
Thomas M. Zaino, Tax Commissioner of Ohio,

[]] Answer: "No."

[2] At the bottom of Page 9 he says the following:

(s] "My degree was, I'll say civil, contained civil,

[a] mechanical, electricai, structural and planning, those

(sl disciplines. But the final area of concentration was

[sl in civil engineering.°

p] The next page is Page 21, at the bottom you'll see,

[81 l.ine 22, your Honor, the following question:

[s) "Have you ever visited the Smart Plant?"

liol Answer: "No."

[+t] Question: "Did you ever?"
[12] Answer: "Actually,I was not asked to.I have

na] minimal contact with them unless I have some

[i<] questions. I can ask them.I'm not supposed to do a

[tsl visit unless I have Department of Development..."

rys] Atnd that finishrd up on Page 22.

[lr] On I.ine 12 of Page 22, the following question:

(ie] "Did you consult any books or texts that would

[ta] educate you on any[hing specific to power plant

[zu) engineering as part of the analysis of the Smart

(ztl plant?"

[zz1 Answer: "Well, roughly, I knew. But I did not

[a31 specifirally read Paul Frank Design or sometlilng.

C24] Thermodynamics books sometimes have a section on

tts[ power plants.The way I thought my job was is to

[i] review the application and soe what it says and

[z] whether there's a component in there that they have

t3] i4stalled a way to recover heat or recover steam.

la] That's what I was looking for. But the whole design,

[s] how they look, I have no..."

ls7 At the bottom of 22 and on to 23, the following

[n exchange:

[s[ Question: "- on the specifics, but is it fair

Lsl to say that you don't consider yourself to be an

[ta[ expert in the design or operation of electric power

Utl plants?"

114 Answer: "Yes, I'm not an expert."

(ta] The next page is 26. Statting on Line I l I asked the

(]a] followingquestion:

[is7 "AB right.We'll talk in just a minute about

[isl any conversations you had. First I want to nail down

p77 the documents.

[1s1 To the best of your knowledge, any documents that

(1e] you would have looked at speciflcal[y with regard to

(2o] the Smart Plant -"

[2]] Answer: "Yeah."

[221 Question: "- should have been in the Ohio

(zs] Department of Development's fde?"

[ul Answer: "Yes, surc."

[2s] Quest7on: "And if it's not in that file, to the
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[+[ that I've got a series of questions that will take

[z[ significant time to walk through, similar to the

(3[ questions we had on the other cases such as

[4[ Nashua.

[e[ My questions - Are counsel willing to

[ei say on the record that they are not going to

m object to the introduction of those cases - our
tq discussion of those cases on brief, if - and
[s[ reserving the right to discuss our

[io[ characterization as incorrect, and assunilng that

[[it we get - we line up the Appellate decisions with

[iz[ the trial decisions?

[ia[ I don't want to have to argue against

[i4[ counsel when I can avoid it now. But I also would

ps[ not be interested in going through these line by
pa[ line, and I would be willing to let the Board make

n71 its own decision, if it desires, as to weighting

[ial those, if counsel is willing to waive the

tis[ objection here.If you'd like to look at the

[p[ decisions, we can.

[zi[ THE EXAMINER: In other words, to

[22[ simplify what you would like to do, is have an

tz+[ agreement of counsel that the cases that reflect

[u[ appeals in exhibits that you introduced earlier,

[u[ may be argued and subntitted in brief?

[ [ MR. EHLER: Yes.
[z[ MR. DI MUZIO: My position, just so it's

t3] clear -

[4[ THE EXAMINER: Without objection - Go
[st ahead.
[s[ MR. DI MUZIO:I have - I objected in
m Killen because Mr. Sansoucy had no opportunity to

1e1 discuss any of these cases.They were put in for

[e[ purposes of impeachment.
nm To me, if I understand Mr. - I don't
[i il know exactly what he was going to ask, but my

[iz[ understanding is he simply disagrees with some of
[+3i the conclusions Mr. Sansoucy apparently testified
(141 to with regard to the status of some of these
[ sl cases.
[iat The cases do speak for themselves, I
[+r[ assume, and if he feels that cases that
[iai Mr. Sansoucy said were reversed weren't reversed,
lie[ or there's some other term of art that the Court
[zo[ used, I have no problem with him attaching it and
t2+l pointing that out to the Board.To me that's not
[zz[ an impeachment issue, it's an issue of -
tz+[ THE EXAMINER: The one thing I don't
[24[ think would be a good idea is to have them
[zs[ admitted on some sort of a limited basis.

Caroll E. Newmari, v.
Thomas M. Zaino, Tax Commissioner of Ohio,
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[i[ I think if all counsel agreed that these

[2[ could be referenced and argued in the briefs
[a[ without exception -
[4 MR. DI MUZIO:But they are not admitted

[e[ as evidence.That's the point I was trying to

[s7 make.

m I'm not agreeing they can be adntitted as

[a[ evidence with regard to credibility. I have no

[e[ problem if they want to attach them to a brief

[[ o[ and, you know, they are what they are. But they

[i i[ are not - They are not -

[121 THE EXAMINER: The question is will you

[13[ stipulate and agree that the cases that relate to

[14[ appeals of eahibits that are in this case may be

[+s] referenced and argued in brief without objection?

oa[ Did I state that correcUy?

[17] MR. DI MUZIO:Mr. Sansoucy has indicated
t a[ that, you know, not knowing what they are coming

t+al up with, it may be best not to make any

tzoi agreements.

tzi[ I mean, I assumed it was kind of a simple

[z'7 thing, but it's sounding like we're talking about

[za[ using them as evidence.And if we're going to get

[24[ into that, then he probably ought to have an

[zst opportunity to answer questions about it.
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[ I THE EXAMINER: Okay.
tz MR. EHLER: We don't have anything

[a[ further at this time, your Honor.We have no

[4[ rebuttal witnesses to call.

[s THE EXAMINER: Okay. So you rest, I
t67 guess, at this time? Let me move over here first,

m Do you have any further witnesses orevidence or
[gl case to present?
[s[ MS. KATZ: No.And I cannot say that the

nol Tax Conunissioner rests on the fmal determination

[u[ because the Tax Conunissioner is considering

(121 modifying that final deternilnation given some of

[13] the evidence that came out specifically from

[4 Mr. Rahim.

[151 MR. DI MUZIO:Mr. "Who"? I'm sorry?

11 61 MS. KATZ: From the engineer, Mr. Rahim.
[171 THE EXAMINER: Well, it's fmal, it can't
t[s[ be modified.
[ e[ MS. KATZ: Well, they will not argue,
[za[ just to say defer.
[zi[ THE EXAMINER: But you have no further
[zz[ evidence in the matter?
[23[ MS. KATZ: No.

ra<i THE EXAMINER: Mr. DiMuzio.
[2s[ MR. DI MUZIO:Again,we visited this
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