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I. STATEMENT OF THF, CASE

This case arises out of the acceptance by the Industrial Commission of Respondent Sue

Moenter's ("Claimant") application for permanent total disability ("PTD") benefits. Claimant

applied for permanent total disability compensation on May 6, 2004. See Stipulated Record at 8-

15. Relator then requested the discovery deposition of Dr. James Rutherford, an examining

physician on behalf of the State regarding the issue of PTD compensation, as Dr. Rutherford's

report was internally inconsistent with regard to its conclusions. Id. at 22-23. The Industrial

Commission denied this request via its Order dated October 26, 2004. Id. at 31-32. Thereafter,

the Industrial Commission granted payment of permanent total disability benefits by way of its

Order, dated March 7, 2005. Id. at 33-34. Relying primarily on the reports of Drs. Rutherford

and May, the Staff Hearing Officer awarded benefits to start as of January 15, 2004. Id.

Subsequently, Relator filed its Request for Reconsideration of the March 7, 2005 Order.

Id. at 35-60. The Staff Hearing Officer with the Industrial Commission then issued an

Interlocutory Order on April 22, 2005, exercising its continuing jurisdiction and referring

Relator's Motion for Reconsideration for hearing. Id. at 61-63. Upon reconsideration, the

Industrial Commission upheld the award of permanent total disability compensation, with only a

minor clarification of the previous Staff Hearing Officer's decision. Id at 64-66.

Relator then filed for a writ of mandamus against both the Industrial Commission and

Sue Moenter. (Relator's Brief,Original Complaint in Mandamus, December 30, 2005, Supp.

53-78). This action was filed in the Tenth District Court of Appeals and was heard by Magistrate

Judge Macke. On September 26, 2006, Magistrate Macke affirmed the holding of the Industrial

Commission with a modification as to the start date for calculation of PTD benefits.

(Magistrate's Decision, Sept. 26, 2006, Appx. 55-75) Magistrate Macke moved the PTD



payment date forward from January 15, 2004 to March 24, 2004 in order to comply with the first

mention of PTD. Relator filed objections to the magistrate's decision, which proceeded to the

Tenth District Court of Appeals. (Relator's Objection to Magistrate's Decision, October 6, 2006,

Supp. 1-52) That court, in its decision, dated March 1, 2007, affirmed the modified payment of

PTD benefits and fully adopted the Magistrate's decision as its own without further comment.

(Decision of the Tenth District Court ofAppeals, March 1, 2007, Appx. 30-54).

Following the decision of the Tenth District, Relator filed their Notice of Appeal to the

Supreme Court of Ohio pursuant to S.Ct. Prac. R. II, §1(a)(1). (Notice ofAppeal to the Supreme

Court of Ohio, April 11, 2007, Appx. 1-29). A stay was granted by this Court on April 19, 2007

pending the results of mediation. Mediation reached an impasse on, or about, May 30, 2007, and

this case was returned to the docket on June 4, 2007.

II. STATEMENT OF FACTS

A. Relevant Administrative History regarding PTD Compensation

Claimant was injured on the job while employed by Sears Roebuck & Company on

January 17, 1979. Claimant filed her application for benefits and compensation with the Bureau

of Worker's Compensation and her claim was assigned claim number 671200-22. Claimant's

case was ultimately allowed as a compensable occupational injury for sprain of sacrum,

protruding disc at L4-5 and post lumbar laminectomy syndrome, See Stip. Rec. at 8.

On January 14th, 2004, Claimant was examined by Dr. Charles May, D.O., for

"evaluation and treatment" of her industrial injury. Id. at 1-2. Dr. May's report on March 24,

2004 described Claimant's chronic lower back pains and opined that claimant qualified for PTD.

Id. at 7. Based on Dr. May's assessments, Claimant filed an application for permanent total
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disability compensation in her allowed workers' compensation claim on May 6, 2004. Id. at 8-

15.

Shortly after filing for PTD, Claimant was examined by doctors representing Relator and

the Industrial Commission. Relator scheduled an examination of Claimant by Dr. Matthew D.

McDaniel, M.D., whose June 17, 2004 report described Claimant's current conditions as the

result of non-allowed degenerative diseases. Id. at 18-21. Dr. McDaniel also found Claimant

capable of sustained remunerative employment. Id. at 18-21. The Industrial Commission

scheduled an examination by Dr. James Rutherford, M.D. Dr. Rutherford's report, dated July

20, 2004, ultimately concluded that Claimant did qualify for PTD. Id at 40-43. However, to this

day, Dr. Rutherford's report remains inconsistent on two points: a) that he considered non-

allowed conditions in evaluating Claimant's PTD, and b) that his findings of Claimant's residual

functional capacity are inconsistent with his stated response on the Occupational Activity

Assessment form attached to his report.

On August 11, 2004, Relator requested permission from the Industrial Commission of

Ohio to conduct the discovery deposition of Dr. James Rutherford. Id. at 22-23. The purpose of

this request was to obtain clarification, directly from Dr. Rutherford himself, regarding the two

issues discussed above. Id. By Order dated October 26, 2004, the Industrial Commission denied

the Relator's Motion to Depose Dr. Rutherford. Id. at 31-32.

On March 7, 2005, the Industrial Commission granted Claimant's application for

permanent total disability compensation. Id. at 33-34. The Order was based upon the reports of

Dr. May and Dr. Rutherford. Id The Staff Hearing Officer expressly found:

All physicians who have examined the claimant find that, when all the
impairment to her low back is considered, she is permanently and totally impaired
from engaging in sustained remunerative employment.
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Id. The Staff Hearing Officer ultimately concluded that after an independent review of all of the

medical evidence, the position best supported by the medical evidence is that the Claimant's

permanent and total impairment was due to the allowed conditions. Id.

The Relator then filed a request for reconsideration of the Staff Hearing Officer Order of

March 7, 2005. Id. at 35-60. The basis for Relator's request for reconsideration was a mistake

of fact and a mistake of law in the Staff Hearing Officer's finding that all physicians found

Claimant's low back inipairment to be permanently and totally disabling, rendering Claimant

incapable of sustained remunerative employment. Id. at 35.

To this end, Relator argued that Dr. McDaniel, the IME physician on behalf of the

employer, specifically did not find Claimant permanently and totally impaired as a result of the

allowed conditions in the claim. Id at 36. Relator further demonstrated that the Staff I-Iearing

Officer failed to apply the Ohio law in relying on reports of Drs. May and Rutherford because

those physicians considered non-allowed conditions in rendering their opinions that Claimant is

permanently and totally impaired. Id.

On June 8, 2005, the Industrial Commission issued an Order with respect to the Relator's

request for reconsideration. Id at 64-66. The Commission found proper jurisdiction to vacate

the Staff Ilearing Officer's decision awarding permanent total disability; however, the

Commission did not deny the application for permanent total disability and only slightly

modified the order. Id.

Rather, the Commission determined that Dr. Rutherford sufficiently confined his opinion

of permanent total impairment to the allowed conditions. Further the Commission found that Dr.

Rutherford sufficiently addressed any and all functional restrictions that would otherwise permit

sedentary levels of employment in concluding that the Claimant is permanently and totally

4



impaired. Id. In making this determinaUon, the Commission relied solely on Dr. Rutherford's

report of July 20, 2004, disregarding the substantive value of Dr. May's report and Dr.

McDaniel's report. Id Realizing that Dr. May relied on non-allowed conditions, the

Commission concluded that Dr. May's January 15, 2004 and March 24, 2004 reports can be

relied on only to the extent of commencing the award of permanent total disability benefits as of

January 15, 2004. Id.

B. Medical and Vocational Evidence manifest in the Stipulated Record

The relevant medical evidence concerning the issue of PTD benefits consists of office

notes and reports of Dr. May, reports of Drs. Rutherford and McDaniel, as well as the vocational

reports rendered by Craig Johnston.

Dr. May's report on March 24, 2004, is the first document containing any reference to

Claimant becoming eligible for PTD benefits. Specifically, Dr. May renders Claimant

permanently and totally disabled based on the allowed conditions in this claim. Id. at 7. Dr.

May further noted other disc changes "not felt to be clinically significant." Id. Dr. May

explained that Claimant suffers from "radicular symptoms in the right leg and does objectively

have radiculopathy on physical examination as well as EMG." Id. Ultimately, Dr. May

indicated that Claimant suffers from post-lumbar laminectomy syndrome and is unable to

continue working. Id.

Dr. May's January 15, 2004 correspondence also noted lumbar spine pain and radicular

symptoms and further aclmowledged Claimant's degenerative problems. Id. at 1-2. Dr. May's

January 14, 2004 office note also acknowledged the degenerative issues and radiculopathy as

part of Claimant's overall condition. Id at 45-47. Finally, the May 6th application submitted by

Dr. May in support of Claimant's PERS disability retirement opined the disabling conditions to
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be degenei-ative disc disease and post-lumbar laminectomy syndrornc. Id at 8-15. These

conditions are not recognized or allowed conditions in Claimant's workers' compensation claim.

In sum, Dr. May, in his March 24, 2004 report, concltided that Claimant is permanently

and totally disablcd as a result of her occupational injuries. However, Dr. May's January 14,

2004 office note, as well as the application Dr. May submitted on behalf of Claimant's PERS

disability retirement, both demonstrate that Dr. May based his opinion on consideration of the

non-allowed conditions of degenerative disc disease of the lumbar spine and right 1.5 lumbar

radiculopathy.

Dr. Rutherford examined Claimant on July 15, 2004 at the request of the BWC regarding

Claimant's application for PTD compensation. Id at 40-43. In the "Medical Records" section of

this report, Dr. Rutherford reviewed the records of Dr. May which discuss both allowed and non-

allowed conditions:

In forms filled out for her PERS Disability, Dr. May indicated that Ms. Moenter
had an EMG which showed a right L5 radiculopathy and a lumbar MRI whiclt
showed multilevel disc protrusions with a right L4-5 spondylotic protrusions. He
noted that she also had post lumbar laminectomy syndrome and a right L5 lumbar
radiculopathy and degenerative joint disease of the lumbar spine. 'I'he Statement
of Facts indicates that on 2/17/04 an MRI of the lumbar without contrast
described a L4-5 right hcmilaminectomy with a shallow broad posterior mixed
spondylotic protrusion with mild paridiscal/anterior extradural scar; the scar
effacing ventral dural sac and bilateral 1.5 nerve roots. L2-3 shows shallow
posterior disc protiusions with left eecentricity encroaclzing upon the ventral dmal
sac. 1'he MRI of the lumbar spin done on 2-3-04 without contrast decried an L4-5
right hemilaminectorny. There was shallow broad protrusion mixed spondylotic
protrusion effacting the ventral dural sac. At L2-3 there was a shallow posterior
disc protrusion with left eccentricity encroaching upon ventral dural sac. There
was mild spinal stenosis at L2-3 and L3-4. An EMG and NCS done on 2-12-04
was read as showing evidence of an old right L5 radiculopatliy. There was no
acute findings noted other than spasm.

Id. at 41. Thereafter, in providing his opinion of permanent and total impairment, Dr. Rutherford

stated: "As a result of the above orthopedic impairments..." but did not specifically indicate
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which orthopedic impairments he meant to reference. Id. at 42. Dr. kutherfoyd also discussed

Claimant's capacity for remunerative employment when he stated "Ms. Moenter is limited to

sitting only four hours out of an eight lrour day. She can only stand and walk one hour out of an

eight lrour day." Id. at 42. This statement would later be followed by, "...Ms. Sue Moenter is not

capable of physical work activity." Id.

Dr. McDaniel examined Claimant at the request of Relator on June 17, 2004. Id. at 18.

Dr. McDaniel specifically concluded that when only the allowed conditions of the claim were

considered, the disability only involves pain from the post-laminectomy syndrome. Id. at 20.

Further, Dr. McDaniel found that Claimant had the residual functional capacity to engage in

sustained remunei-a6ve employment. Id. at 21.

Additionally, Craig Johnston, a vocational examiner retained by Relator, concluded that

Claimant has the vocational and educational aptitude to adjust to reduced capacity employment.

Id. at 24-30.

IIL LAW & ARGUMENT

A. Standard of Review

The standard of review for an action in mandainus was clearly defined in State ex rel.

Pressley v. Industrial Commi.ssion (1967), 11 Ohio St.2d 141, 40 0.0.2d 141, 228 N.E.2d 631.

In Pressley, this Court stated:

"On an appeal as a matter of right from a judgment of the Court of Appeals in
mandamus action filed originally therein, the Supreme Comt will review the
judgment of the Court of Appeals, as if the action had been filed originally in the
Supreme Court, to determine the following questions:

(a) Is the respondent under a clear legal duty to perform an official act?
(b) Is there a plain and adequate remedy in the ordinary course of the law?
(c) Does the petition, although in the form of a proceeding in mandamus, in effect
seek an injunction?
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(d) Whether, on the question of the allowance or denial of the writ on the merits,
the Court of Appeals abused its discretion."

Id. at 164. Here, as in Pressley, the Industrial Commission is "under a clear legal duty to

exercise its discretion; there is no plain and adequate remedy in the ordinary course of the law;

and, therefore, the action in mandamus is properly assertable in the Coui-[ of Appeals" Id. As

such, Relator is now "asking this court to weigh the sufficiency of the evidence upon which the

Court of Appeals rendered its unanimous decision." Id.

In determining the sufficiency of the evidence presented, Relator must present evidence

wluch is "plain, clear and convincing." Id. at 161, citing 35 Ohio Jurisprudence 2d 285, Section 37,

Discretion as to Issuance. Relator's evidence must demonstrate a clear legal right to the relief

sought, and that the Industrial Commission has a clear legal dutyto provide such relief. Id. at 161-

162. A clear legal right to a writ of mandamus exists where Relator shows that the Industrial

Commission abused its discretion by entering an order which is not supported by the evidence in the

record. State ex rel. Elliott v. Indus. Camm. ( 1986), 26 Ohio St.3d 76, 78-79, 26 O.B.R. 66, 497

N.E.2d 70.

In evaluating ttre evidence found in the record, the Court may consider "the exigency which

calls for the exercise of such discretion, the nature and extent of the wrong or injury which would

follow a refusal of the writ, and other facts which have a bearing on the particular case." State ex

rel. Pressley v. Industrial Cnmmission, I 1 Ohio St.2d at 161. Those other facts may include "the

applicant's rights, the interests of third persons, the importance or unimportance of the case, the

applicant's conduct, the equity and justice of the relator's case, public policy and the public's

interest, whether the performance of the act by the respondent would give the relator any

effective relief, and whether such act wordd be impossible, illegal, or useless." Id. at 162.
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B. The Industrial Commission's award of PTD was not based on "some evidence"
found in the record

It is well settled under Ohio law that equivocal medical opinions do not constiuRe "some

evidence" upon which the Conunission can rely in making a determination as to disability. State ex

rel. Eberhardt v. Flexible Corp. (1994), 70 OMo St.3d 649, 657, 640 N.E.2d 815. Equivocation

occurs when a doctor repudiates an earlier opinion, renders contradictory or uncertain opinions, or

fails to clarify an ambiguous statement. Id. Ambiguous statements, however, are considered

equivocal only while they are left unclarified by the physician. Id Similarly, doctor's reports

which are internally inconsistent do not qualify as "some evidence" upon which the Commission

can rely. State ex rel. Lopez v. Industrial Commission (1994), 69 Ohio St.3d 445, 1994-Ohio-458,

633 N.E.2d 528; See alsa State ex reL Taylor v. Industrial Commission (1995), 71 Ohio St.3d 582,

645 N.E.2d 1249. Further, a report that is rendered equivocal because it considers noti-allowed

conditions in rendering an opinion may not be relied upon even for the limited pmpose of

determining the start date of impairment. State ex rel. Johns Manville Intern., Inc. v. Indus. Comm.

(10th Dist.), 2003 WL 22455648, 2003-Ohio-5808, aff'd, 103 Ohio St.3d 473, 2004-Ohio-5700,

816 N.E.2d 1070.

In the casc at bar, the Industrial Commission initially determined that an award of PTD was

appropriate in light of the medical evidence submitted by Dr. May and Dr. Ruthet-ford. See Stip.

Rec. at 33-34. Upon reconsideration, the Industnal Cotnmission affirmed the PTD award based on

the following: (1) Dr. May's reports were valid for assessing the beginning date of permanent and

total disability, even though they were not substantively valid because of the consideration of the

non-allowed conditions; (2) Dr. Rutherford sufficiently confined his opinion to the allowed

conditions in the claim in opining that Claimant is entitled to PTD; and (3) Dr. Rutherford
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sufficiently explained away all funetional restrictions in concluding that the claimant is permanently

and totally impaired. Id. at 64-66.

1. The Magistrate improperly relied on Dr. May's March 24, 2004 report
for a start date of PTD impairment.

Both the Industrial Commission and the Magistrate looked to Dr. May's January 15

correspondence and Dr. May's March 24 report to deteimine a start date for Claimant's PTD

benefits. The Industiial Commission correctly disregarded these items in terms of Dr. May's

assessment of Clainiant's permanent total disability impairment, but did allow these documcnts to

establish a start date of January 15, 2004. The Magistrate disagreed with the January 15 start date

and moved this date back to comply with Dr. May's first mention of PTD on March 24. The

Magistrate based his decision on the March 24 report believing it did not rely on non-allowed

conditions. (Magistrate's Decision, ¶ 57-61)

However, a close inspection of the March 24 report reveals that Dr. May described

Claimant's hrmbar radiculopathy and degenerative issues, both of which are non-allowed

conditions. Id. It is clear from this report that Dr. May considercd substantial non-allowed

conditions in rendering his opinion that Claimant is permanently and totally disabled. Accordingly,

the Magistrate, and thereafter the Tenth District Court of Appeals, improperly relied on the

substance of Dr. May's March 24 report.

Additionally, in 2003 this Court affiimed the Tenth District's decision in State ex rel. Johns

Manville Intern., Inc. v. Indus. Comm.. 2003 WL 22455648, 2003-Ohio-5808, aff'd, 103 Ohio

St.3d 473, 2004-Ohio-5700, 816 N.E.2d 1070. Johns Manrille involved a claimant who sought

PTD benefits at a 2001 hearing. The Industrial Commission allowed claimant to base the start date

of her benefits on a medical report filed 12 years earlier, in 1989. Upon reviewing the record, the

Tenth District granted the employer's request for a writ finding that the 1989 repor[ considered non-
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allowed conditions, rendering it equivocal and unreliable. As such, the 1989 report was not a proper

basis for even a start date of P'ID benefits. Johnv Manville makes clear that the holding of thc

Tenth District Court of Appeals here was in en-or; a report that considets non-allowed conditions

may not be relied upon, even for the determination of a P'ID start date.

2. Dr. Rutherford's report contains ambiguities regardang non-allowed
conditions and Claimant's capacity for employment.

Dr. Rutherford's July 20, 2004 report discussed Claimant's low back conditiou,

indicating evidence of a right L5 radiculopathy, multi-level disc protrusions with a right 1.4-5

spondylitic protrusion, post lumbar laminectomy syndrome, right L5 lumbar radiculopathy and

degenerative joint disease of the lumbar spine. See Stip. Rec. at 41-42. Later in the report, Dr.

Rutherford concludes "as a result of the above orthopedic impairments..." implying that he had

considered all of orthopedic conditions, allowed and nou-allowed, when determining that

Claimant is peimanently and totally impaired. Id. at 42. While this statement is clearly

ambiguous, the natural assumption, adopted by the Magistrate, is that this statement references

only those conditions mentioned in the previous paragraph. (Magistrate ts Decision, ¶¶ 39-42).

Even if correct, the Tenth District Court of Appeals is still condoning the Commissiou's guess-

work and speculation as to what Dr. Rutherford intended by his comments. This reliance on

assumption and inference could have been easily prevented by allowing Relator to depose Dr.

Rutherford and clarify his remarks.

Setting aside any possible reliance on non-allowed conditions, the real confusion

regarding Dr. Rutherford's report is seen when examining his findings regarding Clai nant's

capacity for sustained remunerative employment. Dr. Rutherford in the "Discussion" section of

his report opines that Claimant is capable of some sedentary work:
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[I]t is my medical opinion that Ms. Moenter is limited to sitting only four hours
out of an eight hour day. She can only stand and walk one hour out of an eight
hour day. She can lift 101bs or less occasionally.

Id. at 42. Dr. Rutherford also noted that Claimant has full use of her upper extremities. Id.

However, Dr. Rutherford later states that Claimant "could not sustain a functiona] position for

sitting or standing for sustained remunerative employment." These statenients are contradictory.

In attempting to remedy this contradiction, the Magistrate permitted more inference and

assumption wben he assigned certain statements to Dr. Rutherford which Dr. Rutherford never

said and were not contained within his report. Specifically, the Magistrate stated, "[Dr.

Rutherford] did imply that she cannot sit for very long without a change in position..."

(Magistrate's Decision, ¶ 48, cmphasis added). Also, "If sitting four hours out of an eight hour

day requires repeated interruptions in the sitting position because of the industrial injury, Dr.

Ruther-ford could conclude that type of sitting ability does not permit sustained remunerative

employment." (Id at ¶ 50, emphasis added). The Magistrate is reading Dr. Rutherford as he

wants to see it; iinplying medical facts and possibly finding a particular medical diagnosis. The

mere fact that the Magistrate was forced, not only to guess at interpretation, but also to construct

hypothetical readings of Dr. Rutherford's report, simply illustrates the anibiguous nature of Dr.

Rutherford's report.

3. The reports of Dr. McDaniel and Craig Johnston provide the only
remaining evidence upon which to decide Claimant's application.

As the reports of Drs. May and Rutherford are equivocal and cannot be considered "some

evidence" upon which the Industrial Commission can rely, Dr. McDaniel's report provides the

only acceptable medical evidence for the determination of Claimant's permanent total disability.

Dr. McDaniel concluded that the allowed conditions do not preclude sustained remunerative

employment. See Stip. Rec. at 18-21. Specifically, Dr. McDaniel concluded that "[t]he majority
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of Ms. Moenter's ongoing complaints, findings and disability are consistent witl a non-allowed

degenerative condition." Id at 20. Further, Dr. McDaniel indicated that "Ms. Moenter would be

able to sustain remunerative employment as related solely to the allowed conditions of this

claim." Id. at 21.

Further, Craig Johnston, Relator's vocational expert, opined that Claimant is capable of

sustained remunerative employment. Specifically, Johnston opined that Claimant is capable of at

least part-time employment based on her ability to sit for four hours at a time aud full use of her

upper extremities. Id. at 24. Additionally, and in keeping with the conclusions Dr. McDaniel

reached, Johnston indicated that Claimant has the vocational and educational aptitude to adjust to

reduced capacity employment. Id. at 24-28.

When considering the reports of Dr. McDaniel and Craig Johnston, and accounting for

the fact that the reports Drs. May and Rutherford consider non-allowed conditions, are equivocal,

and cannot be considered in making the permanent total disability assessment, it is clear that the

Industrial Commission erred in granting Claimant's application for PTD.

C. The Industrial Commission abused its discretion in denying Relator's motion to
depose Dr. Rutherford

In the past thirty years, this Court has had the opportunity to review the issues central to

denying a motion to dispose on no less than five separate occasions. 'I'his line of case law begins

with State ex rel. General Motors Corp., Fisher Body Cleveland Div. v. Industrial Comm.

(1976), 47 Ohio St.2d 244, 253, 1 0.O.3d 141, 351 N.E.2d 442. In General Motors, the

Industrial Coinmission denied the employer's motion to take the depositions of two

psychologists whose evaluations contained non-allowed conditions. This Court found the

Commission had abused its discretion because a substantial disparity existed between the reports.

The Commission also relied on an entirely separate report, excluding the two reports in question.
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This case marked this Court's first use of the "disparity and reliauce" test. General Motors was

revisited in State ex rel. Williams v. Moody's ofDayton, Inc. (1982), 1 Ohio St.3d 238, 1 O.B.R.

260, 438 N.E.2d 1162. Williams involved a claimant seeking to depose the Comnmission's

physician who filed a repoit that was substantially different from that of claimant's personal

physician. Keeping in the spirit of General iMotors, this Court again found the Commission had

abused its discretion in denying claimant's motion to depose.

General Motors, Williams, and their progeny stood as the gcneral rule until 1989 when

this Court made two important changes in State ex rel. Firestone Tire and Rubher Co. v.

Industrial Com'n (1989), 47 Ohio St.3d 78, 547 N.E.2d 1173. First, Firestone would clarify the

holdings of General Motors and Moody. In order to sustain a inotion to depose, a claimant must

show mere substantial disparity, while an employer must additionally show that the physician

relied on non-allowed conditions_ Id at 80. Second, Firestone held that mere discussion of non-

allowed conditions was insufficient to support the employer's request to depose the treating

physician. Id.

Finishing what began with Firestone, in 2002 this Couit decided State ex rel. Cox v.

Greyhound Food Mgt., Inc., 95 Ohio St.3d 353, 2002-Ohio-2335, 767 N.E.2d 1155, and State ex

rel. Pate v. Indus. Comn., 97 Ohio St.3d 89, 2002-Ohio-5444, 776 N.E.2d 482. Both cases

involved the claimant being denied the opportunity to depose medical physicians. These two

cases sharply criticize the disparity and reliance test as ineffective in uncovering the necessity of

the requested deposition. State ex rel. Cox v. Greyhound Food Mgt., Inc., 95 Ohio St.3d at ¶¶

18-24, State ex rel. Pate v. Indus. Comm., 97 Ohio St.3d at ¶ 6. While the disparity and reliance

test may still loosely apply, this Court relied on two additional criteria: "(1) Does a defect exist
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that can be cured by deposition? and (2) Is the disability liearing an equally reasonable option for

resolution?" State ex rel. Cox v. Greyhound Food Mgt., /nc., 95 Ohio St.3d at ¶ 24.

Additionally, this Court has recognized the important function a deposition plays in

Industrial Commission proceedings. General Motors, 47 Ohio St.2d at 253. As this Court has

noted, should the Commission's behavior illustrate a policy of overruling all motions to depose

witnesses, "[s]uch a policy, if conclusively proven, would raise serious questions under the Ohio

and federal Constitutions." Id at 253, FN.4. Depositions are relevant because inconsistent and

uncertain medical reports are an insufficient basis to uphold a ruling by the Industrial

Commission. See State ex rel. Jennings v. Industrial Com'n of Ohio (1982), 1 Ohio St.3d 101, 1

O.B.R. 135, 438 N.E.2d 420. (holding that a physician's direct contradictory testimony solicited

through deposition created insufficiency in his original report); State ex rel. Walters v. Industrial

Coni'n (1985), 20 Ohio St.3d 71, 20 O.B.R. 402, 486 N.E.2d 94. (holding that a physician who

contradicted himself during deposition, and, thus rendered his testimony insufficient). Those

inconsistencies are o$en uncovered and clarified in deposition testimony. Therefore, in the

arena of Workers' Compensation proceedings, the function of a deposition(in allowing the

pliysician to explain any ambiguities) could not be a more crucial step on the path towards an

informed and properly-reasoned hearing.

1. Dr. Rutherford's report is significantly disparate from that of Dr.
McDaniel regarding Claimant's capacity to work.

The reports of Dr. Rutherford and Dr. McDaniel are in exact opposition when viewed in

light of the key issue - whether Claimant can return to employment. As noted by the Court in

Cox, "the key to eligibility for temporary total disability benefits is not the percentage of

disability -- it is whether the claimant can return to the former position of employment." State ex

rel. Cox v. Greyhound Food Mgt., Inc., 95 Ohio St.3d at ¶ 18. Unlike Cox, the Claimant here is
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requesting benefits for permanent total disability. Thus, the key question is whether the

Claimant is able to pursue sustained remunerative employment.

Setting aside any iticonsistencies or ambiguities (as noted above), Dr. Rutlterford believes

that Claimant is not able to hold remunerative employment. He states, "[i]t is rny medical

opinion *** that Ms. Sue Moenter is not capable of physical worh" See Stip. Rec. at 42.

Conversely, Dr. McDaniel believes that Claimant is able to seek future employment. Dr.

McDaniel reported, "Ms. Moenter would be capable of returning to remunerative employment as

related to the allowed conditions of this claim. Restrictions would involve no lifting ovcr 20

pounds, no rcpctitive bending, limited kneeling and squatting, and limited pushing and pulling.

These restrictions are likely permanent." Id at 21.

'I'hese passages demonstrate the disparity between the reports filed by the two main

examining doctors in this case. When evaluating these same facts, the Magistrate found this

argument had merit and that Relator had shown a substantial disparity between the reports of Dr.

Rutherford and Dr. McDaniel:

I-Iere, relator's argument that a substantial disparity exists between the reports of
Drs. Rutherford and McDaniel's has merit. Indeed, Dr. Rutherford ultimately
concludes that claimant "is not capable of physical work activity," while Dr.
McDaniel concludes that claimant "would be able to sustain remunerative
employment as relatcd solely to the allowed conditions of the claim."

(Magistrate's Decision, ¶ 73) 'fhis vast disparity in opinion only increases the necessity for

Relator to depose Dr. Rutherford. In a deposition setting, Dr. Rutherford could be asked to

comment on the validity of the opinions expressed by Dr. McDaniel. Any of these clarifications

would aide, both the Relator in terms of clarity of presentation during the hearing and also the

Commission itself, in conducting an informed proceeding.

2. A deposition would cure the ambiguities in Dr. Rutherford's testiinony.
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The first prong of thc two additional criteria laid down in Cox is "Does a defect exist that

can be cured by deposition?" State ex rel. Cox v. Greyhound Food Mgt., Inc., 95 Ohio St.3d at ^

24. All of the ambiguities mentioned in this Brief could be cured by the deposition of Dr.

Rutherford. During deposition Dr. Rutherford would be asked to clarify his statement about "the

above orthopedic impairments..." See Stip. Rec. at 42. He could easily state which conditions he

was referencing and which he was excluding. Additionally, Dr. Rutherford could clarify his

statements regarding Claimant seeking future employment. Questions could be asked whicli

would give the Commission a better idea of what Dr. Rutherford was trying to say when he said,

"[I]t is my medical opinion that Ms. Moenter is limited to sitting only four hours out of an eight

hour day. She can only stand and walk one hour out of an eight hour day." He could also be

asked specific questions about the level and intensity of employment activities which he believes

Claimant could endure. Finally, Dr. Rutherford could address the hypothetical situations posed

by the Magistrate. Dr. Rutherford could testify whether he believes Claimant could sit without

changing position or sit without interruption and what impact that may liave on her future

employment. In short, all of the questions, uncertainties, and confusion discussed at above

(Section III, B, 2) could be remedied by the deposition of Dr. Rutherford.

3. The disability hearing was not a reasonably equal option because Dr.
Rutherford was not present to clarify his opinions.

While the Magistrate agreed that Relator had successfully shown a substantial disparity

between the reports of Drs. Rutherford and McDaniel, the Magistrate did not believe Relator

advanced any arguments relating to the insufficiency of settling this matter during the hearing.

However, that a substantial disparity cxists between the reports does not give
relator a clear legal right to depose Dr. Rutherford. As the Cox court explains, that
is why there is a hearing. While relator did point out the substantial disparity
between the two reports, relator has not made an argument, either before the
commission or before this court, as to why the hearing on the merits of the PTD
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application fails to provide an equally reasonable option for resolution of the
issues presented by the two disparate repoeis. Accordingly, substantial disparity
between the two reports does not compel the conclusion that the commission
abused its discretion in denying the motion to depose.

(Magistrate's Decision, ¶ 74).

A hearing is not a reasonably equal option because of the very nature of the proceedings.

As this Court is well aware, typically medical examiners and other lcey witnesses are not

physically present at an Industrial Commission Hearing. Their testimony is presented to the

Hearing Officer or Commission via reports, correspondence, and depositions. Only rarely do

these witnesses actually appear at a hearing to testify. This was the situation in this proceeding

as well; Dr. Rutherford did not testify at the hearing. As such, there was no way for Relator to

ask Dr. Rutherford to clarify his opinions.

Retator concedes that the hearing is an appropriate forum to point out inconsistencies in a

physician's testimony. However, without the physician sitting in the room, it is impossible to do

more than simply point out an ambiguity. Leaving an ambiguity identified, yet unresolved,

leaves the Commission or appellate courts to speculate as to the possible meanings and guess as

to what the witness intended. Witliout the physician present, it is impossible to seek clarification

on any ambiguous issue. When confronted with confusing or contradictory reports, and then

denied the opportunity to depose the physician, the only recourse avaitable for Relator is to bring

the inconsistencies to the Commission's attention aud advance that they are severe enough to

cast doubt on the physician's credibility. Here, without question, they are.

IV. CONCLUSION

The Industrial Commission abused its discretion in granting Claimant's application for

pertnanent total disability compensation. The Commission impermissibly relied on the reports of
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Drs. May and Rutherford, as these reports consider non-allowed conditions, are internally

inconsistent and ambiguous, and therefore, equivocal. The only credible, valid evidence before

the Industrial Commission was the reports of Dr. McDaniel and Craig Johnston, both of whom

consistently found Claimant capable of sustained remunerative employment. Further, the

Commission abused its discretion in denying Relator's request to depose Dr. Rutherford for the

purpose of clarifying his opinions.

Accordingly, the Industrial Commission did not have "some evidence" upon which to

base its decision to grant PTD compensation and Relator's request for a writ of mandamus

should be granted.

Respeetfiilly submitted,

Ronald A. Fresco ft59283)
REMINGER & REMINGER CO., L.P.A.
65 East State Street, 4th Floor, Capitol Square
Columbus, OH 43215
(614)228-1311;(614)232-2410 fax
rfresco@remin er.corn
Counsel for Appellant-Relator, Sears Roebuck Co.
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In the Supreme Court of Ohio

State ex rel. Sears Roebuck Co.,

Apellant-Relator,

v.

Industrial Commission of Ohio
and Sue Moenter

App ellees-Respon dents

.On Appeal from the
Franklin County Court of
Appeals, Tenth Appellate
District

COURT OF APPEALS
CASE NO. O5AP-1135

NOTICE OF APPEAL OF RELATOR-APPELLANT SEARS ROEBUCK CO.

Ronald A. Fresco(0059283)

Kendall D. Isaac(0079849)
REMINGER & REMINGER CO.,
L.P.A.
65 East State Sti-eet, 4`t' Floor, Capitol
Square
Colurnbus, OH 43215
(614) 228-1311;(614) 232-2410 fax
rfresconq remint;er.com
ki saac^ril,reminQer. com
Counsel for Defendant Sears Roebuck &
Co.

Shawn M. Wollam (0078244)
Asst. Attomey General
Workers Compensation Section
150 East Gay St. 22"d Floor
Columbus, OH 4321 5-3 1 30
Counsel for Administrator
Industrial Commission of Ohio

William A. Thonnan, III (0040991)
Philip J. Fulton Law Office
89 E. Nationwide Blvd. Ste. 300
Columbus, Ohio 43215
Counsel for Respondent Moenter

Now con-es Relator, Sears Roebuck & Co., by and through counsel and hereby

gives notice of appeal to the Supreme Court of Ohio from the judgment of the Franklin

County Court of Appeals, Tenth Appellate District, entered in the Court of Appeals, case

number OSAP-1135, on March 1, 2007. A copy of the Judgment Entry of the Tenth

District Court of Appeals is attached hereto as Exhibit A and the Memorandum Decision

entered March 1, 2007 is attached hereto as Exhibit B. 1̂

APR 11 2N7
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Because the case otiginatcd in the Court of Appeals, it is an appeal of right

pursuant to S.Ct. Prac. R. II, §1 (A)(1). 'Phe Court of Appeals caption was State ex rel.

Sears Roebuck Co. v. Industrial Commission of Ohio and Sue Moenter, Case Number

OSAP-I135.

This case raises substantial questions of great public and/or general interest.

Respectfully submitted,

RonMd A.Fresco (0059283)
Kendall D. Isaac (0079849)
REMINGER & REMINGER CO., L.P.A.
65 East State Street, 4t° Floor, Capitol Squarc
Columbus, OH 43215
(614) 228-1311; (614) 232-2410 fax
rfresco@r^̂rnin¢er com
kisaac@,remin

$
er.com

------..
Co-Counsel for Defendant Sears Roebuck & Co.
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IN THE COURT OF APPEALS OF OHIO -.

TENTH APPELLATE DISTRICT

State ex rel. Sears Roebuck Company,

Relator,

v. : No.05AP-1135

The Industrial Commission of Ohio (REGULAR CALENDAR)
and Sue Moenter,

Respondents.

JUDGMENT ENTRY

For the reasons stated in the decision of this court rendered herein on

March 1, 2007, the objections to the magistrate's decision are overruled, the decision of

the magistrate is approved and adopted by this court as its own, and it is the judgment

and order of this court that a writ of mandamus issue, ordering the commission to adjust

the date the award of PTD compensation commences to March 24, 2004. Cosis are

assessed against respondents.

Within three (3) days from the filing hereof, the clerk of this court is hereby

ordered to serve upon all parties not in default for failure to appear, notice of this

judgment and its date of entry upon the journal.

Judge Susan Brownr ^.
, i ,i^^. ^ •

Judge Judith L. French i

Judge Pati-ick M. McGrath



iN THE COURT OF APPEALS OF OHIO

TENTH APPELLATE DISTRICT

State ex rel. Sears Roebuck Company,

Relator,

v. No. 05AP-1135

The Industrial Commission of Ohio (REGULAR CALENDAR)
and Sue Moenter,

Respondents.

D E C I S I 0 N

Rendered on March 1, 2007

Reminger & Reminger Co., L.P.A., Ronald A. Fresco, and
Kendall D. Isaac, for relator.

Marc Dann, Attorney General, and Kevin R. Sanisio, for
respondent Industrial Commission of Ohio.

Philip J. Fulton Law Office, and William A. Thorman, !!I, for
respondent Sue Moenter.

IN MANDAMUS
ON OBJECTIONS TO THE MAGISTRATE'S DECISION

BROWN, J.

{q[1} Relator, Sears Roebuck Company, has filed an original action requesting

that this court issue a writ of mandamus ordering respondent, Industrial Commission of

Ohio ("commission"), to vacate its award of permanent total disability ("PTD")
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compensation to claimant-respondent, Sue Moenter ("claimant"), and to enter an order

denying said compensation. Alternatively, relator requests that this court issue a writ

ordering the commission to vacate its award, to permit relator to depose James

Rutherford, M.D., and to enter a new order adjudicating the PTD application.

{12} This matter was referred to a magistrate of this courf pursuant to Civ.R.

53(C) and Loc.R. 12(M) of the Tenth District Court of Appeals. The magistrate issued a

decision, including findings of fact and conclusions of law, recommending that this court

grant a writ to the extent that the commission be ordered to amend its May 26, 2005 order

awarding PTD compensation, adjusting the date that claimant's PTD award commences

to March 24, 2004, rather than January 15, 2004. (Attached as Appendix A.)

{13} Relator has filed objections to the magistrate's decision. In its objections,

relator essentially makes the same arguments previously raised before the commission.

Specifically, relator contends that the report of Dr. Rutherford is equivocal and

inconsistent, and that he relied on non-allowed conditions in rendering his opinion as to

PTD; further, relator contends, the commission abused its discretion in denying relator's

request to depose Dr. Rutherford. The magistrate considered those arguments and

rejected them. In reviewing the record, we agree with the magistrate's reasoning and

analysis, and we similarly conclude that the report of Dr. Rutherford is consistent and

based upon the allowed conditions, and that the commission did not abuse its discretion

in denying relators request to depose Dr. Rutherford.

{14} After an examination of the magistrate's decision, as well as an

independent review of the evidence, we overrule relator's objections to the magistrate's

decision, finding that the magistrate sufficiently discussed and determined the issues
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raised by relator. Accordingly, we adopt the magistrate's decision as our own, including

the findings of fact and conclusions of law contained therein. Based upon the

magistrate's recommendation, this court issues a writ to the extent the commission is

ordered to adjust the date the award of PTD compensation commences to March 24,

2004.

Objections overruled; writ granted.

FRENCH and McGRATH, JJ., concur.
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APPENDIX A

IN THE COURT OF APPEALS OF OHIO

TENTH APPELLATE D!STRICT

State ex rel. Sears Roebuck Company,

Relator,

v. No. 05AP-1135

The Industria! Commission of Ohio : (REGULAR CALENDAR)
and Sue Moenter,

Respondents.

MAGISTRATE'S DECISION

Rendered on September 26, 2006

Reminger & Reminger Co., L.P.A., Ronald A. Fresco and
Kendall D. Isaac, for relator.

Jim Petro, Attorney General, and Kevin R. Sanislo, for
respondent Industrial Commission of Ohio.

Phitip J. Fulton Law Offrce and William A. Thorman, tll, for
respondent Sue Moenter.

IN MANDAMUS

{15} In this original action, relator, Sears Roebuck Company, requests a writ of

mandamus ordering respondent Industrial Commission of Ohio ("commission") to vacate
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its award of permanent total disability ("PTD") compensation to respondent Sue Moenter

("claimant") and to enter an order denying said compensation. In the alternative, relator

requests that the writ order the commission to vacate its award, to permit relator to

depose James Rutherford, M.D., and to enter a new order adjudicating the PTD

application.

Findings of Fact:

{16} 1. On January 17, 1979, claimant fell on an icy parking lot while employed

in a clerical position for relator, a self-insured employer under Ohio's workers'

compensation laws. The industrial claim is allowed for "sprain of sacrum; protruding disc

L4-L5, lumbar; postlaminectomy syndrome NOS," and is assigned claim number 671200-

22.

{117} 2. On January 14, 2004, claimant was examined by Charles B. May, D.O.,

for "evaluation and treatment" of her industrial injury. On January 15, 2004, Dr. May

wrote:

Sue Moenter presented to my ofFice on 01/14/04 for
evaluation and treatment of injuries sustained at work on
01/17179.* "`

Currently, Ms. Moenter complains of low back pain which is
chronic. She has pain into her right hip and she has right leg
pain to her right calf with electric type dysesthesias. '* *

,«.

X-rays were taken in this office of the lumbar spine with
standing lateral flexion and extension views. There was
marked degenerative joint disease of both L4-5 and L5-S1
without evidence of instability.

Ms. Moenter continues to suffer from chronic lumbar spine
pain as a direct and proximate result of a post lumbar
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laminectomy syndrome 722.80. "' * She would like to have
something done for her ongoing back pain if possible.
Certainly she may be a candidate for a lumbar fusion. *'*

{y[8} 3. On March 24, 2004, Dr. May wrote to claimant's counsel as follows:

*' * We were able to obtain an authorization for lumbar MRI
scan, which was completed on 02/17/04, '** as well as an
EMG, which was completed on 02/12/04 `*`. The EMG
[does] show the chronic and permanent right L5
radiculopathy. The MRI scan reveals postoperative changes
at L4-L5 with an ongoing broad posterior and mixed
spondylitic protrusion with scarring affecting the nerve roots.
There was some other minor disc changes not felt to be
clinically significant at this time.

As you know, Ms. Mentor [sic] suffers from chronic and
severe pain in her lumbar spine as well as radicular
symptoms in the right leg and does objectively have
radiculopathy on physical examination as well as EMG. She
does suffer from post-lumbar laminectomy syndrome, and at
this time is unable to continue working. Based upon the
allowed conditions on this claim and my recent physical
evaluation of Ms. Mentor [sic], and based upon her most up-
to-date diagnostic studies, it is my medical opinion that Sue
Mentor [sic] is permanently and totally disabled from any
form of substantial gainful employment as a direct and
proximate result of the allowed injuries in this claim.

{9[9} 4. On May 6, 2004, claimant filed an application for PTD compensation.

1110} 5. The PTD application prompted relator to have claimant examined on

June 17, 2004, by Matthew D. McDaniel, M.D., who wrote:

[One] Based on my examination today, the disability as
related solely to the allowed conditions involves pain from
the allowed post-laminectomy syndrome. There is no
evidence of a sacral sprain and the bulging disc has been
corrected surgically with no EMG evidence of an active
radiculopathy. The majority of Ms. Moenters ongoing
complaints, findings and disability are consistent with a non-
allowed degenerative condition in the lumbar spine.
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{q[11}

[Three] Ms. Moenter would be capable of returning to
remunerative employment as related to the allowed
conditions of this claim. Restrictions would involve no lifting
over 20 pounds, no repetitive bending, limited kneeling and
squatting, and limited pushing and pulling. These restrictions
are likely permanent.

[Four] In my professional opinion, Ms. Moenter is not
permanently and totally disabled from all forms of
remunerative employment as a direct and sole result of the
allowed conditions of this claim. ***

* * * It is likely that her current complaints, findings, and
disability are at least partly due to non-allowed conditions. In
my professional opinion, Ms. Mentor [sic] would be able to
sustain remunerative employment as related solely to the
allowed conditions of this claim.

6. The application also prompted the commission to have claimant

examined on July 15, 2004 by orthopedist James Rutherford, M.D., who issued a four

page narrative report dated July 20, 2004.

{112} 7. The first page of Dr. Rutherford's report presents the usual "heading"

information found on medical reports to the commission. In the heading, Dr. Rutherford

correctly lists the date of injury and the claim allowances.

{y[13} 8. Dr. Rutherford's report is then divided into five sections captioned

respectively as "Medical History," "Medical Records," "Physical Examination,"

"Discussion" and "Conclusions & Medical Opinions."

{114} 9. Under the "Medical History" section, Dr. Rutherford details claimant's

medical history relating to both the industrial injury and other nonallowed conditions.

Initially, he details claimant's surgical history relating to her industrial injury and describes

the industrial injury's impact on her ability to work:
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{}[15}

* * * She was in the parking lot going to her car after work
when she slipped and fell on the right buttocks. At the time of
the injury she was off work for a couple of weeks but then
she could not sit for 8 hours and had to quit that job. She
subsequently in 1983 had surgery on her back which
involved a lumbar laminectomy and excisions of a herniated
disc at L4-5. She then had a second surgery in June of 1985
which was a laminectomy and excision of recurrent extruded
disc at L4-5. She then was able to return to a part time job.
She then returned to schooling for an Associates Nursing
Degree. Since 1990 she had worked as a staff nurse at the
Columbus Developmental Center doing mostly supervisory
work. She stated that her job involved.mostly handing out
pills in the morning and then doing a lot of paper work. Ms.
Moenter had a third surgery on her back on 2/15/94. This
included a bilateral laminectomy and partial medial
facetectomy and excision of extruded disc at L4-5. She was
off work for one year at that time and did home health work
for about two years. * * *

Dr. Rutherford then notes some of claimant's nonallowed medical problems:

'** Ms. Moenter also has had two surgeries on her neck.
The first surgery on her neck was in 1993. She then had a
second laminectomy and fusion on her neck on 1/9/03. She
stated that she has two levels of her cervical spine which are
fused. She also had a cardiac stent inserted on 10/19/03.
She stated that she could not do her cardiac rehab program
because of the recurrence of her back pain. She last worked
on 3115/04.

{1(16} After noting that claimant's treating physician is Dr. May, Dr. Rutherford

then relates wtiat claimant told him about her medical condition at the medical

examination:

*'* She states that she has pain in her lower back that
radiates to the right hip and both legs. She has difficulty
getting up and out of chairs. She uses a cane recently. She
has difficulty doing such things as cooking or any prolonged
standing and she uses a shower chair. She states that she
cannot sit very long and she gets increased back pain when
she gets up out of a chair if she has been sitting very long.
She uses a recliner a lot and she lays on the couch a lot.

00012



No. 05AP-1135 9

She states that she does drive some. She stated that she
can walk about a half a block. She stated that she then
develops increased pain in her back and both of her legs
with the right side being more involved than the left. She
stated that she can lift an carry about 10 lbs. She denied any
bladder problems. She denied any numbness in her legs.
She stated that she has had a carpal tunnel release of her
right wrist. She stated that she sleeps about one hour at a
time.

{y[17} 10. Under the "Medical Records" section of Dr. Rutherford's report, he

summarizes Dr. May's report of May 24, 2004, and also discusses Ohio Public

Employee's Retirement System ("PERS") forms that Dr. May completed:

* * * In forms filled out for her PERS Disability, Dr. May
indicated that Ms. Moenter had an EMG which showed a
right L5 radiculopathy and a lumbar MRI which showed
multi-level disc protrusions with a right L4-5 spondylitic
protrusion. He noted that she also had post lumbar
laminectomy syndrome and a right L5 lumbar radiculopathy
and degenerative joint disease of the lumbar spine. * * *

{118} He then details information contained on the commission's Statement of

Facts:'

* * * The Statement of Facts indicates that on 2/17104 that an
MRI of the lumbar without contrast described a L4-5 right
hemilaminectomy with a shallow broad posterior mixed
spondylotic protrusion with mild paridiscal/anterior extradural
scar; the scar effacing ventral dural sac and bilateral L5
nerve roots. L2-3 shows shallow posterior disc protrusion
with left eccentricity encroaching upon the ventral dural sac.
The MRI of the lumbar spine done on 2/3/04 without contrast
described an L4-5 right hemilaminectomy. There was
shallow broad protrusion mixed spondylotic protrusion
effacing the ventral dural sac. At L2-3 there was a shallow
posterior disc protrusion with left eccentricity encroaching
upon ventral dural sac. There was mild spinal stenosis at L2-
3 and L3-4. An EMG and NCS done on 2/12/04, was read as

' The commission's Statement of Facts was not submitted to the Stipulation of Evidence filed with this
court.
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showing evidence of an old right L5 radiculopathy. There
were no acute findings noted other than spasm.

{119} Finally, under the "Medical Records" section of his report, Dr. Rutherford

summarizes the June 17, 2004 report of Dr. McDaniel.

{120} 11. Under the "Physical Examination" section of his report, Dr. Rutherford

describes his clinical findings during his examination of July 15, 2004. The "Physical

Examination" section is divided into two paragraphs. The first paragraph under that

section reads:

Ms. Sue Moenter is 54 years old. She is 5'2' tall and weighs
225 lbs. She had a slight forward list when standing and in
ambulating with a cane. She had difficulty getting up from a
chair. She was able to stand on her toes and heels
satisfactorily and she did only fair when walking in a tandem
fashion. She was able to do only 40% of a deep knee bend.
On range of motion of her lower back she had flexion of 40
degrees with 60 being normal. She had 0 degrees of
extension, lateral flexion of 15 degrees to each side. She
had tenderness over the right lower lumbar area with
radiation to the right buttocks and the right posterior thigh
and the right calf. She had some radiation to the left
posterior thigh. Motor function in the lower extremities was
intact on manual muscle testing. Sensory examination of the
lower extremities was intact. Deep tendon reflexes were 1+
at each knee and there is only a trace reflex at each ankle.
The calf circumferences were 17 % inches on the right and
18 inches on the left. Straight leg raising was 80 degrees on
each side in both the sitting and the supine positions. She
denied any bladder problems.

{121} The second paragraph under that section relates to Dr. Rutherford's

examination of claimant's neck and her upper extremities.

{122} 12. Under the "Discussion" section of his report, Dr. Rutherford wrote:

It is my medical opinion that Ms. Sue Moenter has a 10%
permanent partial impairment of the whole person as a result
of Claim No. 671200-22. This is based on a DRE Category
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III impairment of the lumbosacral spine with the reference
being the AMA Guides to the Evaluation of Permanent
Impairment, 4th Edition and Table 72 on Page 110.

As a result of the above described orthopedic impairments, it
is my medical opinion that Ms. Moenter is limited to sitting
only four hours out of an eight hour day. She can only stand
and walk one hour out of an eight hour day. She can lift 10
lbs or less occasionally. She can do no climbing or crawling
or stooping or bending below knee level for work activity.
She can drive for her own transportation but she cannot
drive heavy equipment. She has satisfactory use of her
upper extremities. Ms. Moenter stands and walks with a
slight forward list and she requires a cane for ambulation.
She has difficulty getting up and down out of a chair. It is my
medical opinion that the difficulty that she has with any
prolonged sitting or standing and walking is related to her
industrial claim allowances. It is my medical opinion that due
to the industrial claim allowances of Claim No. 671200-22,
that Ms. Sue Moenter is not capable of physical work
activity. It is my medical opinion that due to the claim
allowances of Claim No. 671200-22 that Ms. Moenter could
not sustain a functional position for sitting or standing for
sustained remunerative employment.

{q[23} 13. Under the "Conclusions & Medical Opinions" section of his report, Dr.

Rutherford wrote:

The opinions are given with a reasonable degree of medical
probability. The AMA Guides to the Evaluation of Permanent
Impairment, 4 th edition is used as reference.

[One] It is my medical opinion that Ms. Sue Moenter has
reached MMI for the claim allowances of Claim No. 671200-
22.

[Two] It is my medical opinion that Ms. Moenter has a 10%
permanent partial impairment of the whole person based on
the orthopedic claim allowances of Claim No. 671200-22.
This is based on a DRE Category lll impairment of the
lumbosacral spine with the reference being Table 72 on
Page 110.
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[Three] Based on the orthopedic claim allowances of Claim
No. 671200-22, and the functional limitations related to those
claim allowances, it is my medical opinion that Ms. Sue
Moenter is not capable of physical work activity and I have
indicated this on the Physical Strength Rating Form.

{124} 14. On July 15, 2004, Dr. Rutherford filled out a physical strength rating

form. On the form, Dr. Rutherford indicated by checkmark that claimant "is not capable of

physical work activity."

{125} 15. On August 16, 2004, relator moved to depose Dr. Rutherford.

{126} 16. Following an October 26, 2004 hearing, a staff hearing officer ("SHO")

issued an order denying relator's motion to depose. The SHO's order explains:

Following review of the claim file and all relevant evidence, it
is the finding of the Staff Hearing Officer that the Employer's
motion is unreasonable because it raises the issues that Dr.
Rutherford considered non-allowed conditions in reaching
his ultimate opinion and that Dr. Rutherford's report is
internally inconsistent regarding the claimant's residual
functional capacity. Pursuant to State ex rel. Cox v.
Greyhound Food Mgt. Inc., 95 Ohio St.3d 353, 2002- Ohio
2335, the Staff Hearing Officer finds that issues such as
these can be addressed by the hearing ofFicer at hearing.
Therefore, it is the order of the Staff Hearing Officer that the
Employer's motion is denied. *' *

{g[27} 17. Following a February 2, 2005 hearing, an SHO issued an order

granting a PTD award. The SHO's order states:

Permanent and total disability compensation is hereby
awarded from 01/15/2004[.] * * *

This order is based particularly upon the reports of Dr. May
and Dr. Rutherford.

Claimant was referred by the Industrial Commission to a
07/15/2004 examination by James Rutherford, M.D., an
orthopedist. Dr. Rutherford thoroughly reviewed the medical
records of the injured worker and explicitly concluded that,
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"due to the claim allowances of claim number 671200-22
that Mrs. Moenter could not sustain a functional position for
sitting or standing for sustained remunerative employment."
The Staff Hearing Officer adopts this conclusion contained in
Dr. Rutherford's report. Such a finding mandates and [sic]
award of permanent total disability compensation without
consideration of the [State ex rel. Stephenson v. Indus.
Comm. (1987), 31 Ohio St.3d 1671 factors.

i

All physician's [sic] who have examined the claimant find
that, when all the impairment to her lower back is
considered, she is permanently and totally impaired from
engaging in sustained remunerative employment. The
employer has presented medical evidence, and argues, that
this impairment is, in significant part, attributable to
unallowed degenerative processes. After reviewing the
medical record, the independent examiner found to the
contrary, that is, that the claimant's disability is due to the
allowed conditions. After independent review of the medical
evidence, the Staff Hearing Officer finds that this conclusion
is the best supported one.

The start date of the award is established as 01/15/2004, the
date of the report of Dr. May submitted in support of the
application.

(128} 18. On April 8, 2005, relator moved for reconsideration of the SHO's order

of February 2, 2005.

{129} 19. On April 22, 2005, the commission issued an interlocutory order stating

that relator s request for reconsideration would be set for hearing.

(130} 20. Following a May 26, 2005 hearing, th6 commission issued an order

stating:

**`[I]t is the decision of the Industrial Commission that the
employer's request for reconsideration, filed 04/08/2005, is
granted and the order of the Staff Hearing Officer, dated
02102/2005, is vacated.

It is the finding of the Commission that the employer has met
his burden of proving that the Staff Hearing Officer order,
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i

dated 02/0212005 contains a clear error of such character
that remedial action would clearly follow. Specifically, the
order of the Staff Hearing Officer, dated 02/02/2005, states
that "all" physicians who have examined the injured worker
have found that when all her impairment to the low back is
considered, she is permanently and totally disabled. This is
an incorrect statement. Dr. McDaniel, who examined the
injured worker on behalf of the employer, stated that the
injured worker, as related to the allowed conditions in the
claim, is capable of returning to sustained remunerative
employment. Because the order of 02/02/2005 contains this
clear mistake of fact, it is fatally flawed. Therefore, the
Commission invokes the authority of continuing jurisdiction,
pursuant to R.C. 4123.52 and the case law of State ex rel.
Nicholls v. Indus. Comm. (1998), 81 Ohio St.3d 454; and
State ex rel. Foster v. Indus. Comm. (1999), 85 Ohio St.3d
320 in order to correct this clear error.
It is the finding of the Commission that this claim has been
allowed for: sprain of sacrum; protruding disc L4-L5, lumbar;
post laminectomy syndrome nos.

After full consideration of the issue it is the order of the
Commission that the IC-2 application, filed 05/06/2004, is
granted to the following extent:

Permanent total disability compensation is hereby awarded
from 01/15/2004 and to continue without suspension unless
future facts or circumstances should warrant the stopping of
the award; and that payment be made pursuant to R.C.
4123.58(A).

This order is based on the 07/20/2004 report of Dr.
Rutherford.

Dr. Rutherford examined the injured worker on 07/15/2004.
He concluded that the injured worker was not capable of
physical work activity related to the allowed conditions in the
claim. It is clear from a review of Dr. Rutherford's report that
he was aware that the injured worker had a degenerative
condition of the spine and that this condition was not
recognized as a part of the claim. Dr. Rutherford clearly
states that his opinion is limited to the allowed conditions in
the claim.
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Dr. Rutherford lists specific limitations that the injured worker
has related to the allowed conditions in the claim. Some of
the limitations listed by Dr. Rutherford are consistent with a
finding that the injured worker could perform some aspect of
sedentary work, but Dr. Rutherford also stated that the
injured worker "could not sustain a functional position for
sitting or standing for sustained remunerative employment."
Accordingly, there is no inconsistency found in the doctor's
description of the injured worker's limitations and his
conclusion that she is not capable of sustained remunerative
employment.

Because the injured worker is found to be prevented from
working based on the allowed conditions in the claim, further
consideration of the injured worker's vocational factors is
unnecessary.

Dr. May's 03/24/2004 and 01/15/2004 reports are relied
upon only to the extent of commencing the award of
permanent total disability benefits as of 01/15/2004.

{131} 21. On October 24, 2005, relator, Sears Roebuck Company, filed this

original action.

Conclusions of Law:

{132} Three issues are presented: (1) must the PTD award be vacated because,

in rendering his opinion that claimant is not capable of physical work activity, Dr.

Rutherford allegedly relied in part on nonallowed conditions? (2) Can the commission rely

upon one or both of Dr. May's reports to commence the award of PTD compensation?

and (3) did the commission abuse its discretion in denying relator's motion to depose Dr.

Rutherford?

{133} The magistrate finds: (1) because Dr. Rutherford did not rely on nonallowed

conditions to support his opinion that claimant is not capable of physical work activity, the

PTD award must not be vacated; (2) the commission can rely upon Dr. May's March 24,
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2004 report to start the PTD award as of March 24, 2004, but the commission cannot rely

upon Dr. May's January 15, 2004 report to start the PTD award as of January 15, 2004;

and (3) the commission did not abuse its discretion in denying relator's motion to depose

Dr. Rutherford.

{134} Accordingly, as more fully explained below, it is the magistrate's decision

that this court issue a writ of mandamus ordering the commission to amend its May 26,

2005 order awarding PTD compensation so that PTD compensation is commenced on

March 24, 2004 rather than January 15, 2004.

{9[35} Tuming to the first issue, nonallowed conditions may never be used to

advance or defeat a claim for PTD compensation. State ex rel. Waddle v. fndus. Comm.

(1993), 67 Ohio St.3d 452.

{y[36} The mere presence of a nonallowed condition in a claim for compensation

does not in itself destroy the compensability of the claim, but the claimant must meet his

burden of showing that one or more allowed conditions of the claim produces PTD

independently of any nonallowed conditions. State ex rel. Bradley v. Indus. Comm.

(1997), 77 Ohio St.3d 239, 242.

(137} Equivocal medical opinions are not evidence. State ex rel. Eberhardt v.

Flxible Corp. (1994), 70 Ohio St.3d 649, 657. Equivocation occurs when a doctor

repudiates an earlier opinion, renders contradictory or uncertain opinions, or fails to clarify

an ambiguous statement. Id.

(y[38} Moreover, a doctor's report can be so internally inconsistent that it cannot

constitute some evidence supporting the commission's decision. State ex rel. Lopez v.
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Indus. Comm. (1994), 69 Ohio St.3d 445, 449; Sfafe ex rel. Taylor v. Indus. Comm.

(1995), 71 Ohio St.3d 582.

(139} Dr. Rutherford introduces the second paragraph under the "Discussion"

section of his report with the clause "[a]s a result of the above described orthopedic

impairments." According to relator, because Dr. Rutherford allegedly fails to specify

which "orthopedic impairments" he considered, his opinion that claimant is not capable of

physical work activity is rendered equivocal as to whether it is based exclusively upon

allowed conditions of the claim. (Relator's brief, at 9; relator's reply brief, at 3.) The

magistrate disagrees.

{140} In the magistrate's view, the commission could logically conclude from a

reading of the report that "orthopedic impairments" in the second paragraph under

"Discussion" refers to the paragraph immediately above it wherein Dr. Rutherford opines

that claimant has a ten percent permanent partial impairment of the lumbosacral spine in

claim number 671200-22.

{y[41} Clearly, the commission was not required to read Dr. Rutherford's report in

a manner that creates equivocation. Relator's reading of the report simply ignores the

sequencing of the paragraphs of the report.

{142} Thus, contrary to relator's argument, Dr. Rutherford's reference to

"orthopedic impairments" can be logically viewed as a reference to the allowed conditions

of the claim.

{143} Relator further argues that, in the "Discussion" section of the report, Dr.

Rutherford indicates that claimant is capable of sedentary work when he states:
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*`*[I]t is my medical opinion that Ms. Moenter is limited to
sifting only four hours out of an eight hour day. She can only
stand and walk one hour out of an eight hour day. She can
lift 10 lbs or less occasionally. '**

{q[44} According to relator, the above-quoted portion of the report is inconsistent

with Dr. Rutherford's opinion that claimant is not capable of physical work activity. Again,

the magistrate disagrees.

{y[45} In fact, the commission itself addressed relator's argument in its May 26,

2005 order when the commission explains:

Dr. Rutherford lists specific limitations that the injured worker
has related to the allowed conditions in the claim. Some of
the limitations listed by Dr. Rutherford are consistent with a
finding that the injured worker could perform some aspect of
sedentary work, but Dr. RutherFord also stated that the
injured worker "could not sustain a functional position for
sitting or standing for sustained remunerative employment."
Accordingly, there is no inconsistency found in the doctor's
description of the injured worker's limitations and his
conclusion that she is not capable of sustained remunerative
employment.

{146} The commission's interpretation of Dr. Rutherford's report is clearly

supported by language of the report. Even if Dr. Rutherford's report is subject to the

interpretation that relator wishes to give it, the commission was not required to give it an

equivocal or inconsistent interpretation.

{147} Dr. Rutherford explained that claimant "could not sustain a functional

position for sitting or standing for sustained remunerative employment." He thus qualified

his earlier remark in the same paragraph that claimant is "limited to sitting only four hours

out of an eight hour day."
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11481 It is important to note that Dr. Rutherford never said that claimant can sit

without interruption for four hours per day. He did imply that she cannot sit for very lorig

without a change in position when he said that she "could not sustain a functional position

for sitting * `` for sustained remunerative employment."

{149} Dr. Rutherford's opinion that claimant cannot sustain a functional sitting

position is consistent with claimant's self reporting:

She states that she cannot sit very long and she gets
increased back pain when she gets up out of a chair if she
has been sitting very long. She uses a recliner a lot and she
lays on the couch a lot. *' *

{150} If sitting four hours out of an eight hour day requires repeated interruptions

in the sitting position because of the industrial injury, Dr. Rutherford could conclude that

type of sitfing ability does not permit sustained remunerative employment.

{151} Given the above analysis, the commission was not required to give Dr.

Rutherford's report the equivocal reading that relator wishes to give it. See State ex rel.

Owens Coming Fiberglass v. Indus. Comm., Franklin App. No. 03AP-684, 2004-Ohio-

3841 (this court analyzed a similar issue with respect tQ one of Dr. Rutherford's reports).

{1[52} Relator further argues that Dr. Rutherford's report must be viewed as

equivocal because he indicated on claimant's application for a PERS disability retirement

that her disabling conditions are degenerative disc disease and post-lumbar laminectomy

syndrome. However, it is not inconceivable that claimant's disability is caused by a

combination of allowed and nonallowed conditions as well as independently by an

allowed condition.
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(153} Thus, the magistrate concludes that the commission did not abuse its

discretion in relying upon Dr. Rutherford's report to support the PTD award.

{9[54} Turning to the second issue, the commission commenced the PTD award

as of January 15, 2004 based upon Dr. May's March 24 and January 15, 2004 reports.

{155} Clearly, Dr. May did not opine that claimant is permanently and totally

disabled due to the industrial injury until March 24, 2004. In his January 15, 2004 report,

Dr. May states that claimant "continues to suffer from chronic lumbar spine pain as a

direct and proximate result of a post lumbar laminectomy syndrome." But he did not

opine as to disability on January 15, 2004. Moreover, in his March 24, 2004 report, Dr.

May did not retrospectively opine that claimant was permanently and totally disabled as of

the date of his January 14, 2004 examination. Thus, there is no evidence from Dr. May

that claimant was permanently and totally disabled prior to March 24, 2004. Clearly, the

commission cannot commence the PTD award as of January 15, 2004 based upon Dr.

May's reports.

{156} However, notwithstanding relator's claim here, Dr. May's March 24, 2004

report does provide an evidentiary basis for commencing the PTD award as of March 24,

2004.

(157} Relator claims that Dr. May's March 24 2004 report must be read as

presenting a PTD opinion based in part upon nonallowed conditions. In support of this

claim, relator points out that Dr. May notes in his March 24, 2004 report that claimant has

"right L5 radiculopathy" and he notes in his January 15, 2004 report that claimant has

"marked degenerative joint disease of both L4-5 and L5-S1 without evidence of

instability." Asserting that degenerative joint disease and right L5 radiculopathy are
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nonallowed conditions, relator concludes that Dr. May's March 24, 2004 report presents a

PTD opinion based in part upon nonallowed conditions. The magistrate disagrees that

Dr. May's March 24, 2004 PTD opinion must be viewed as one based in part on

nonallowed conditions.

{158} In his March 24, 2004 report, Dr. May correctly lists the allowed conditions

of the claim. His report concludes:

* * * Based upon the allowed conditions on this claim and my
recent physical evaluation of Ms. Mentor [sic], and based
upon her most up-to-date diagnostic studies, it is my medical
opinion that Sue Mentor [sic] is permanently and totally
disabled from any form of substantial gainful employment as
a direct and proximate result of the allowed injuries in this
claim.

{y[59} Dr. May could not have spoken more plainly. He made it clear that his PTD

opinion is based upon the allowed conditions which he correctly lists in his report.

{160} Whether or not "right L5 radiculopathy" must be viewed as a nonallowed

condition, that Dr. May discussed nonallowed conditions in his reports does not

automatically destroy the validity of his opinion that PTD is produced by the allowed

conditions of the claim.

{161} Accordingly, the magistrate concludes that the commission abused its

discretion by commencing the PTD award as of January 15, 2004 rather than March 24,

2004.

{9162} The third issue, as previously noted, is whether the commission abused its

discretion in denying relator's motion to depose Dr. Rutherford.

{}[63} R.C. 4123.09 provides that the commission "may cause depositions of

witnesses * *'to be taken."
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{9[64} Supplementing the statute, former Ohio Adm.Code 4121-3-09(A)(6) set

forth a procedure for obtaining depositions of a commission or bureau physician.

Deposition requests were evaluated under a reasonableness standard. Former Ohio

Adm.Code 4121-3-09(A)(6)(c) and (d); State ex rel. Cox v. Greyhound Food Mgt., Inc., 95

Ohio St.3d 353, 355, 2002-Ohio-2335.

Former Ohio Adm.Code 4121-3-09(A)(6)(d) stated:

The factors to be considered by the hearing administrator
when determining the reasonableness of the request for
deposition and interrogatories include whether a substantial
disparity exists between various medical reports on the issue
that is under contest, whether oiie medical report was relied
upon to the exclusion of others, and whether the request is
for harassment or delay. * * *

{165} After extensively discussing the deficiencies of the "substantial disparity"

and "exclusive reliance" criteria, the Cox court concluded that the former code's first two

criteria, in most cases, were not very useful in determining the reasonableness of a

deposition request. Cox, at 356. The court stated that, fortunately, the former code

implies that other factors may be considered as circumstances dictate. In Cox, the court

relied upon two other criteria to judge the reasonableness of the deposition request: (1)

does a defect exist that can be cured by deposition; and (2) is the disability hearing an

equally reasonable option for resolution?

(166} Presumably, the Cox case prompted the commission to amend Ohio

Adm.Code 4121-3-09 effective April 1, 2004. The provision of former Ohio Adm.Code

4121-3-09(A)(6)(d), quoted above, was deleted.
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{167} Currently, Ohio Adm.Code 4121-3-09(A)(7)(c) provides that the hearing

administrator shall determine whether the deposition request "is a reasonable one."

Currently, Ohio Adm.Code 4121-3-09(A)(7)(d), effective April 4, 2004, provides:

'''[W]hen determining the reasonableness of the request
for deposition or interrogatories the hearing administrator
shall consider whether the alleged defect or potential
problem raised by the applicant can be adequately
addressed or resolved by the claims examiner, hearing
administrator, or hearing officer through the adjudicatory
process within the commission or the claims process within
the bureau of workers' compensation.

{168} Notably, the "substantial disparity" criteria was removed from the

commission's rules effective April 1, 2004. Relators motion to depose Dr. Rutherford was

filed August 16, 2004, after the amendment of the rule.

{169} However, the new rule does not appear to preclude a party from claiming

substantial disparity as a basis for a deposition request under the reasonableness

standard.

{1701 Thus, the magistrate shall not presume that the commission's amendment

of its deposition rule automatically precludes a party from arguing substantial disparity.

{171} In relator's motion to depose Dr. Rutherford, relator claimed that his report

"appears to consider non allowed conditions and represents a substantial disparity from

the impairment opinion of Dr. Mat[t]hew McDaniel."

{172} The SHO's order of October 26, 2004 fails to address relators substantial

disparity claim, but it does address relators claim that Dr. Rutherford's report appears to

consider nonallowed conditions. Relying on Cox, the SHO found that relator's request to
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depose was "unreasonable" because the issues can be addressed at the hearing on the

merits of the PTD application.

In Cox, the court criticized the "substantial-disparity" criteria:

* * *[T}he substantial-disparity criterion often does not
recognize the fundamentals of the hearing process.
Disability hearings occur precisely because there is a
disparity in the medical evidence. Unanimity does not usually
generate a hearing. To the contrary, the need for a hearing
generally arises wheri one doctor says that a claimant can
work and the other disagrees. They are completely opposite
opinions and that is why there is a hearing-to debate a
disputed report's strengths and weaknesses. Once the
hearing is concluded, the commission can accept the
disputed report or reject it as unpersuasive.

Id. at ¶19. (Emphasis sic.)

{173} Here, relators argument that a substantial disparity exists between the

reports of Drs. Rutherford and McDaniel's has merit. Indeed, Dr. Rutherford ultimately

concludes that claimant "is not capable of physical work activity," while Dr. McDaniel

concludes that claimant "would be able to sustain remunerative employment as related

solely to the allowed conditions of the claim."

{y[74} However, that a substantial disparity exists between the reports does not

give relator a clear legal right to depose Dr. Rutherford. As the Cox court explains, that is

why there is a hearing. While relator did point out the substantial disparity between the

two reports, relator has not made an argument, either before the commission or before

this court, as to why the hearing on the merits of the PTD application fails to provide an

equally reasonable option for resolution of the issues presented by the two disparate

reports. Accordingly, substantial disparity between the two reports does not compel the

conclusion that the commission abused its discretion in denying the motion to depose.
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19[75} As previously explained above, there is no defect in Dr. Rutherford's report

with respect to relator's claim that Dr. Rutherford considered nonallowed conditions in

rendering his opinion that claimant is not capable of physical work activity. That being the

case, the commission could not have erred in denying relator's request for the deposition.

See State ex rel. Englemon v. Queen City Barrel Co., Franklin App. No. 05AP-46, 2005-

Ohio-5651.

f176} Accordingly, for all the above reasons, it is the magistrate's decision that

this court issue a writ of mandamus ordering the commission to adjust the date that the

PTD award commences to March 24, 2004 based upon its stated reliance upon Dr. May's

March 24, 2004 report.

/s/Kenneth W. Macke
KENNETH W. MACKE
MAGISTRATE
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IN THE COURT OF APPEALS OF OHIO

TENTH APPELLATE DISTRICT

State ex rel. Sears Roebuck Company,

Relator,

v. No. 05AP-1135

The Industrial Commission of Ohio (REGULAR CALENDAR)
and Sue Moenter,

Respondents.

D E C I S I O N

Rendered on March 1, 2007

Reminger & Reminger Co., L.P.A., Ronald A. Fresco, and
Kendall D. Isaac, for relator.

Maro Dann, Attorney General, and Kevin R. Sanislo, for
respondent Industrial Commission of Ohio.

Philip J. Fulton Law Office, and NJi(liam A. Thorman, !fl, for
respondent Sue Moenter.

IN MANDAMUS
ON OBJECTIONS TO THE MAGISTRATE'S DECISION

BROWN, J.

{y[l} Relator, Sears Roebuck Company, has filed an original action requesting

that this court issue a writ of mandamus ordering respondent, Industrial Commission of

Ohio ("commission"), to vacate its award of permanent total disability ("PTD")
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compensation to claimant-respondent, Sue Moenter ("claimant"), and to enter an order

denying said compensation. Alternatively, relator requests that this court issue a writ

ordering the commission to vacate its award, to permit relator to depose James

Rutherford, M.D., and to enter a new order adjudicating the PTD application.

{121 This matter was referred to a magistrate of this court pursuant to Civ.R.

53(C) and Loc.R. 12(M) of the Tenth District Court of Appeals. The magistrate issued a

decision, including findings of fact and conclusions of law, recommending that this court

grant a writ to the extent that the commission be ordered to amend its May 26, 2005 order

awarding PTD compensation, adjusting the date that claimant's PTD award commences

to March 24, 2004, rather than January 15, 2004. (Attached as Appendix A.)

{13} Relator has filed objections to the magistrate's decision. In its objections,

relator essentially makes the same arguments previously raised before the commission.

Specifically, relator contends that the report of Dr. Rutherford is equivocal and

inconsistent, and that he relied on non-allowed conditions in rendering his opinion as to

PTD; further, relator contends, the commission abused its discretion in denying relator's

request to depose Dr. Rutherford. The magistrate considered those arguments and

rejected them. In reviewing the record, we agree with the magistrate's reasoning and

analysis, and we similarly conclude that the report of Dr. Rutherford is consistent and

based upon the allowed conditions, and that the commission did not abuse its discretion

in denying relator's request to depose Dr. Rutherford.

{1[4} After an examination of the magistrate's decision, as well as an

independent review of the evidence, we overrule relator's objections to the magistrate's

decision, finding that the magistrate sufficiently discussed and determined the issues
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raised by relator. Accordingly, we adopt the magistrate's decision as our own, including

the findings of fact and conclusions of law contained therein. Based upon the

magistrate's recommendation, this court issues a writ to the extent the commission is

ordered to adjust the date the award of PTD compensation commences to March 24,

2004.

Objections overruled,writ granted.

FRENCH and McGRATH, JJ., concur.
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APPENDIX A

IN THE COURT OF APPEALS OF OHIO

TENTH APPELLATE DISTRICT

State ex rel. Sears Roebuck Company,

Relator,

V. No.05AP-1135

The Industrial Commission of Ohio : (REGULAR CALENDAR)
and Sue Moenter,

Respondents.

MAGISTRATE'S DECISION

Rendered on September 26, 2006

Reminger & Reminger Co., L.P.A., Ronald A. Fresco and
Kendall D. Isaac, for relator.

Jim Petro, Attomey General, and Kevin R. Sanislo, for
respondent Industrial Commission of Ohio.

Philip J. Fulton Law Office and William A. Thorman, Ill, for
respondent Sue Moenter.

IN MANDAMUS

(15} In this original action, relator, Sears Roebuck Company, requests a writ of

mandamus ordering respondent Industrial Commission of Ohio ("commission") to vacate
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its award of permanent total disability ("PTD") compensation to respondent Sue Moenter

("claimant") and to enter an order denying said compensation. In the alternative, relator

requests that the writ order the commission to vacate its award, to permit relator to

depose James Rutherford, M.D., and to enter a new order adjudicating the PTD

application.

Findings of Fact:

{16} 1. On January 17, 1979, claimant fell on an idy parking lot while employed

in a clerical position for relator, a self-insured employer under Ohio's workers'

compensation laws. The industrial claim is allowed for "sprain of sacrum; protruding disc

L4-L5, lumbar; postlaminectomy syndrome NOS," and is assigned claim number 671200-

22.

{17} 2. On January 14, 2004, claimant was examined by Charles B. May, D.O.,

for "evaluation and treatment" of her industrial injury. On January 15, 2004, Dr. May

wrote:

Sue Moenter presented to my office on 01/14/04 for
evaluation and treatment of injuries sustained at work on
01 /17/79. * * *

Currently, Ms. Moenter complains of low back pain which is
chronic. She has pain into her right hip and she has right leg
pain to her right calf with electric type dysesthesias. * * *

<.*

X-rays were taken in this office of the lumbar spine with
standing lateral flexion and extension views. There was
marked degenerative joint disease of both L4-5 and L5-S1
without evidence of instability.

Ms. Moenter continues to suffer from chronic lumbar spine
pain as a direct and proximate result of a post lumbar
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laminectomy syndrome 722.80. * * * She would like to have
something done for her ongoing back pain if possible.
Certainly she may be a candidate for a lumbar fusion. * * *

{18} 3. On March 24, 2004, Dr. May wrote to claimant's counsel as follows:

* * * We were able to obtain an authorization for lumbar MRI
scan, which was completed on 02/17/04, * * * as well as an
EMG, which was completed on 02/12/04 '**. The EMG
[does] show the chronic and permanent right L5
radiculopathy. The MRI scan reveals postoperative changes
at L4-L5 with an ongoing broad posterior and mixed
spondylitic protrusion with scarring affecting the nerve roots.
There was some other minor disc changes not felt to be
clinically significant at this time.

{q[9}

As you know, Ms. Mentor [sic] suffers from chronic and
severe pain in her lumbar spine as well as radicular
symptoms in the right leg and does objectively have
radiculopathy on physical examination as well as EMG. She
does suffer from post-lumbar laminectomy syndrome, and at
this time is unable to continue working. Based upon the
allowed conditions on this claim and my recent physical
evaluation of Ms. Mentor [sic], and based upon her most up-
to-date diagnostic studies, it is my medical opinion that Sue
Mentor [sic] is permanently and totally disabled from any
form of substantial gainful employment as a direct and
proximate result of the allowed injuries in this claim.

4. On May 6, 2004, claimant filed an application for PTD compensation.

{110} 5. The PTD application prompted relator to have claimant examined on

June 17, 2004, by Matthew D. McDaniel, M.D., who wrote:

[One] Based on my examination today, the disability as
related solely to the allowed conditions involves pain from
the allowed post-laminectomy syndrome. There is no
evidence of a sacral sprain and the bulging disc has been
corrected surgically with no EMG evidence of an active
radiculopathy. The majority of Ms. Moenter's ongoing
complaints, findings and disability are consistent with a non-
allowed degenerative condition in the lumbar spine.

**.
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{iil}

[Three] Ms. Moenter would be capable of returning to
remunerative employment as related to the allowed
conditions of this claim. Restrictions would involve no lifting
over 20 pounds, no repetitive bending, limited kneeling and
squatting, and limited pushing and pulling. These restrictions
are likely permanent.

[Four] In my professional opinion, Ms. Moenter is not
permanently and totally disabled from all forms of
remunerative employment as a direct and sole result of the
allowed conditions of this claim. * x*

* * * It is likely that her current complaints, findings, and
disability are at least partly due to non-allowed conditions. In
my professional opinion, Ms. Mentor [sic] would be able to
sustain remunerative employment as related solely to the
allowed conditions of this claim.

6. The application also prompted the commission to have claimant

examined on July 15, 2004 by orthopedist James Rutherford, M.D., who issued a four

page narrative report dated July 20, 2004.

{1121 7. The first page of Dr. Rutherford's report presents the usual "heading"

information found on medical reports to the commission. In the heading, Dr. Rutherford

correctly lists the date of injury and the claim allowances.

11131 8. Dr. Rutherford's report is then divided into five sections captioned

respectively as "Medical History," "Medical Records," "Physical Examination,"

"Discussion" and "Conclusions & Medical Opinions."

11141 9. Under the "Medical History" section, Dr. Rutherford details claimant's

medical history relating to both the industrial injury and other nonallowed conditions.

Initially, he details claimant's surgical history relating to her industrial injury and describes

the industrial injury's impact on her ability to work:
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* * * She was in the parking lot going to her car after work
when she slipped and fell on the right buttocks. At the time of
the injury she was off work for a couple of weeks but then
she could not sit for 8 hours and had to quit that job. She
subsequently in 1983 had surgery on her back which
involved a lumbar laminectomy and excisions of a hernaated
disc at L4-5. She then had a second surgery in June of 1985
which was a laminectomy and excision of recurrent extruded
disc at L4-5. She then was able to return to a part time job.
She then returned to schooling for an Associates Nursing
Degree. Since 1990 she had worked as a staff nurse at the
Columbus Developmental Center doing mostly supervisory
work. She stated that her job involved mostly handing out
pills in the mornirig and then doing a lot of paper work. Ms.
Moenter had a third surgery on her back on 2/15/94. This
included a bilateral laminectomy and partial medial
facetectomy and excision of extruded disc at L4-5. She was
off work for one year at that time and did home health work
for about two years. * * *

Dr. Rutherford then notes some of claimant's nonallowed medical problems:

**` Ms. Moenter also has had two surgeries on her neck.
The first surgery on her neck was in 1993. She then had a
second laminectomy and fusion on her neck on 1/9/03. She
stated that she has two levels of her cervical spine which are
fused. She also had a cardiac stent inserted on 10/19/03.
She stated that she could not do her cardiac rehab program
because of the recurrence of her back pain. She last worked
on 3/15/04.

{116} After noting that claimant's treating physician is Dr. May, Dr. Rutherford

then relates what claimant told him about her medical condition at the medical

examination:

**" She states that she has pain in her lower back that
radiates to the right hip and both legs. She has difficulty
getting up and out of chairs. She uses a cane recently. She
has difficulty doing such things as cooking or any prolonged
standing and she uses a shower chair. She states that she
cannot sit very long and she gets increased back pain when
she gets up out of a chair if she has been sitting very long.
She uses a recliner a lot and she lays on the couch a lot.
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{y[17}

She states that she does drive some. She stated that she
can walk about a half a block. She stated that she then
develops increased pain in her back and both of her legs
with the right side being more involved than the left. She
stated that she can lift an carry about 10 lbs. She denied any
bladder problems. She denied any numbness in her legs.
She stated that she has had a carpal tunnel release of her
right wrist. She stated that she sleeps about one hour at a
time.

10. Under the "Medical Records" section of Dr. Rutherford's report, he

summarizes Dr. May's report of May 24, 2004, and also discusses Ohio Public

Employee's Retirement System ("PERS") forms that Dr. May completed:

* '' In forms filled out for her PERS Disability, Dr. May
indicated that Ms. Moenter had an EMG which showed a
right L5 radiculopathy and a lumbar MRI which showed
multi-level disc protrusions with a right L4-5 spondylitic
protrusion. He noted that she also had post lumbar
laminectomy syndrome and a right L5 lumbar radiculopathy
and degenerative joint disease of the lumbar spine. "``

{118} He then details information contained on the commission's Statement of

Facts: 1

* `" The Statement of Facts indicates that on 2/17/04 that an
MRI of the lumbar without contrast described a L4-5 right
hemilaminectomy with a shallow broad posterior mixed
spondylotic protrusion with mild paridiscal/anterior extradural
scar; the scar effacing ventral dural sac and bilateral L5
nerve roots. L2-3 shows shallow posterior disc protrusion
with left eccentricity encroaching upon the ventral dural sac.
The MRI of the lumbar spine done on 2/3/04 without contrast
described an L4-5 right hemilaminectomy. There was
shallow broad protrusion mixed spondylotic protrusion
effacing the ventral dural sac. At L2-3 there was a shallow
posterior disc protrusion with left eccentricity encroaching
upon ventral dural sac. There was mild spinal stenosis at L2-
3 and L3-4. An EMG and NCS done on 2/12/04, was read as

' The commission's Statement of Facts was not submitted to the Stipulation of Evidence filed with this
court.
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showing evidence of an old right L5 radiculopathy. There
were no acute findings noted other than spasm.

{119} Finally, under the "Medical Records" section of his report, Dr. Rutherford

summarizes the June 17, 2004 report of Dr. McDaniel.

{q[20} 11. Under the "Physical Examination" section of his report, Dr. Rutherford

describes his clinical findings during his examination of July 15, 2004. The "Physical

Examination" section is divided into two paragraphs. The first paragraph under that

section reads:

Ms. Sue Moenter is 54 years old. She is 5'2' tall and weighs
225 lbs. She had a slight forward list when standing and in
ambulating with a cane. She had difficulty getting up from a
chair. She was able to stand on her toes and heels
satisfactorily and she did only fair when walking in a tandem
fashion. She was able to do only 40% of a deep knee bend.
On range of motion of her lower back she had flexion of 40
degrees with 60 being normal. She had 0 degrees of
extension, lateral flexion of 15 degrees to each side. She
had tenderness over the right lower lumbar area with
radiation to the right buttocks and the right posterior thigh
and the right calf. She had some radiation to the left
posterior thigh. Motor function in the lower extremities was
intact on manual rhuscle testing. Sensory examination of the
lower extremities was intact. Deep tendon. reflexes were 1+
at each knee and there is only a trace reflex at each ankle.
The calf circumferences were 17 % inches on the right and
18 inches on the left. Straight leg raising was 80 degrees on
each side in both the sitting and the supine positions. She
denied any bladder problems.

{121} The second paragraph under that section relates to Dr. Rutherford's

examination of claimant's neck and her upper extremities.

{122} 12. Under the "Discussion" section of his report, Dr. Rutherford wrote:

It is my medical opinion that Ms. Sue Moenter has a 10%
permanent partial impairment of the whole person as a result
of Claim No. 671200-22. This is based on a DRE Category
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III impairment of the lumbosacral spine with the reference
being the AMA Guides to the Evaluation of Permanent
Impairment, 4th Edition and Table 72 on Page 110.

As a result of the above described orthopedic impairments, it
is my medical opinion that Ms. Moenter is limited to sifting
only four hours out of an eight hour day. She can only stand
and walk one hour out of an eight hour day. She can lift 10
lbs or less occasionally. She can do no climbing or crawling
or stooping or bending below knee level for work activity.
She can drive for her own transportation but she cannot
drive heavy equipment. She has satisfactory use of her
upper extremities. Ms. Moenter stands and walks with a
slight forward list and she requires a cane for ambulation.
She has difficulty getting up and down out of a chair. It is my
medical opinion that the difficulty that she has with any
prolonged sitting or standing and walking is related to her
industrial claim allowances. It is my medical opinion that due
to the industrial claim allowances of Claim No. 671200-22,
that Ms. Sue Moenter is not capable of physical work
activity. It is my medical opinion that due to the claim
allowances of Claim No. 671200-22 that Ms. Moenter could
not sustain a functional position for sitting or standing for
sustained remunerative employment.

{123} 13. Under the "Conclusions & Medical Opinions" section of his report, Dr.

Rutherford wrote:

The opinions are given with a reasonable degree of medical
probability. The AMA Guides to the Evaluation of Permanent
Impairment, 4th edition is used as reference.

[One] It is my medical opinion that Ms. Sue Moenter has
reached MMI for the claim allowances of Claim No. 671200-
22.

[Two] It is my medical opinion that Ms. Moenter has a 10%
permanent partial impairment of the whole person based on
the orthopedic claim allowances of Claim No. 671200-22.
This is based on a DRE Category III impairment of the
lumbosacral spine with the reference being Table 72 on
Page 110.
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[Three] Based on the orthopedic claim allowances of Claim
No. 671200-22, and the functional limitations related to those
claim allowances, it is my medical opinion that Ms. Sue
Moenter is not capable of physical work activity and I have
indicated this on the Physical Strength Rating Form.

{124} 14. On July 15, 2004, Dr. Rutherford filled out a physical strength rating

form. On the form, Dr. Rutherford indicated by checkmark that claimant "is not capable of

physical work activity."

{9[25} 15: On August 16, 2004, relator moved to depose Dr. Rutherford.

{9[26} 16. Following an October 26, 2004 hearing, a staff hearing officer ("SHO")

issued an order denying relator's motion to depose. The SHO's order explains:

Following review of the claim file and all relevant evidence, it
is the finding of the Staff Hearing Officer that the Employer's
motion is unreasonable because it raises the issues that Dr.
Rutherford considered non-allowed conditions in reaching
his ultimate opinion and that Dr. Rutherford's report is
internally inconsistent regarding the claimant's residual
functional capacity. Pursuant to State ex rel. Cox v.
Greyhound Food Mcit. Inc., 95 Ohio St.3d 353, 2002- Ohio
2335, the Staff Hearing Officer finds that issues such as
these can be addressed by the hearing officer at hearing.
Therefore, it is the order of the Staff Hearing Officer that the
Employer's motion is denied. * * *

f9[27} 17. Following a February 2, 2005 hearing, an SHO issued an order

granting a PTD award. The SHO's order states:

Permanent and total disability compensation is hereby
awarded from 01/15/2004[.] * * *

This order is based particularly upon the reports of Dr. May
and Dr. Rutherford.

Claimant was referred by the Industrial Commission to a
07/15/2004 examination by James Rutherford, M.D., an
orthopedist. Dr. Rutherford thoroughly reviewed the medical
records of the injured worker and explicitly concluded that,
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"due to the claim allowances of claim number 671200-22
that Mrs. Moenter could not sustain a functional position for
sitting or standing for sustained remunerative employment."
The Staff Hearing Officer adopts this conclusion contained in
Dr. Rutherford's report. Such a finding mandates and [sic]
award of permanent total disability compensation without
consideration of the [State ex reL Stephenson v. tndus.
Comm. (1987), 31 Ohio St.3d 1671 factors.

All physician's [sic] who have examined the claimant find
that, when all the impairment to her lower back is
considered, she is permanently, and totally impaired from
engaging in sustained remunerative employment. The
employer has presented medical evidence, and argues, that
this impairment is, in significant part, attributable to
unallowed degenerative processes. After reviewing the
medical record, the independent examiner found to the
contrary, that is, that the claimant's disability is due to the
allowed conditions. After independent review of the medical
evidence, the Staff Hearing Officer finds that this conclusion
is the best supported one.

The start date of the award is established as 01/15/2004, the
date of the report of Dr. May submitted in support of the
application.

{128} 18. On April 8, 2005, relator moved for reconsideration of the SHO's order

of February 2, 2005.

{129} 19. On April 22, 2005, the commission issued an interlocutory order stating

that relator's request for reconsideration would be set for hearing.

{9[30} 20. Following a May 26, 2005 hearing, the commission issued an order

stating:

* "[I]t is the decision of the Industrial Commission that the
employer's request for reconsideration, filed 04/08/2005, is
granted and the order of the Staff Hearing Officer, dated
02/02/2005, is vacated.

It is the finding of the Commission that the employer has met
his burden of proving that the Staff Hearing Officer order,
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dated 02/02/2005 contains a clear error of such character
that remedial action would clearly follow. Specifically, the
order of the Staff Hearing Officer, dated 02/02/2005, states
that "all" physicians who have examined the injured worker
have found that when all her impairment to the low back is
considered, she is permanently and totally disabled. This is
an incorrect statement. Dr. McDaniel, who examined the
injured worker on behalf of the employer, stated that the
injured worker, as related to the allowed conditions in the
claim, is capable of returning to sustained remunerative
employment. Because the order of 02/02/2005 contains this
clear mistake of fact, it is fatafly flawed. Therefore, the
Commission invokes the authority of continuing jurisdiction,
pursuant to R.C. 4123.52 and the case law of State ex rel.
Nicholls v. Indus. Comm. (1998), 81 Ohio St.3d 454; and
State ex rel. Foster v. Indus. Comm. (1999), 85 Ohio St.3d
320 in order to correct this clear error.
It is the finding of the Commission that this claim has been
allowed for: sprain of sacrum; protruding disc L4-L5, lumbar;
post laminectomy syndrome nos.

After full consideration of the issue it is the order of the
Commission that the IC-2 application, filed 05/06/2004, is
granted to the following extent:

Permanent total disability compensation is hereby awarded
from 01/15/2004 and to continue without suspension unless
future facts or circumstances should warrant the stopping of
the award; and that payment be made pursuant to R.C.
4123.58(A).

This order is based on the 07/20/2004 report of Dr.
Rutherford.

Dr. Rutherford examined the injured worker on 07/15/2004.
He concluded that the injured worker was not capable of
physical work activity related to the allowed conditions in the
claim. It is clear from a review of Dr. Rutherford's report that
he was aware that the injured worker had a degenerative
condition of the spine and that this condition was not
recognized as a part of the claim. Dr. Rutherford clearly
states that his opinion is limited to the allowed conditions in
the claim.
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{131}

Dr. Rutherford lists specific limitations that the injured worker
has related to the allowed conditions in the claim. Some of
the limitations listed by Dr. Rutherford are consistent with a
finding that the injured worker could perform some aspect of
sedentary work, but Dr. Rutherford also stated that the
injured vdorker "could not sustain a functional position for
sitting or standing for sustained remunerative employment."
Accordingly, there is no inconsistency found in the doctor's
description of the injured worker's limitations and his
conclusion that she is not capable of sustained remunerative
employment.

Because the injured worker is found to be prevented from
working based on the allowed conditions in the claim, further
consideration of the injured worker's vocational factors is
unnecessary.

Dr. May's 03/24/2004 and 01/15/2004 reports are relied
upon only to the extent of commencing the award of
permanent total disability benefits as of 01/15/2004.

21. On October 24, 2005, relator, Sears Roebuck Company, filed this

original action.

Conclusions of Law:

(132) Three issues are presented: (1) must the PTD award be vacated because,

in rendering his opinion that claimant is not capable of physical work activity, Dr.

Rutherford allegedly relied in part on nonallowed conditions? (2) Can the commission rely

upon one or both of Dr. May's reports to commence the award of PTD compensation?

and (3) did the commission abuse its discretion in denying relator's motion to depose Dr.

Rutherford?

{133} The magistrate finds: (1) because Dr. Rutherford did not rely on nonallowed

conditions to support his opinion that claimant is not capable of physical work activity, the

PTD award must not be vacated; (2) the commission can rely upon Dr. May's March 24,
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2004 report to start the PTD award as of March 24, 2004, but the commission cannot rely

upon Dr. May's January 15, 2004 report to start the PTD award as of January 15, 2004;

and (3) the commission did not abuse its discretion in denying relator's motion to depose

Dr. Rutherford.

{9[34} Accordingly, as more fully explained below, it is the magistrate's decision

that this court issue a writ of mandamus ordering the commission to amend its May 26,

2005 order awarding PTD compensation so that PTD compensation is commenced on

March 24, 2004 rather than January 15, 2004.

{135} Turning to the first issue, nonallowed conditions may never be used to

advance or defeat a claim for PTD compensation. State ex rel. Waddle v. Indus. Comm.

(1993), 67 Ohio St.3d 452.

{136} The mere presence of a nonallowed condition in a claim for compensation

does not in itself destroy the compensability of the claim, but the claimant must meet his

burden of showing that one or more allowed conditions of the claim produces PTD

independently of any nonallowed conditions. State ex rel. Bradley v. Indus. Comm.

(1997), 77 Ohio St.3d 239, 242.

f1[37} Equivocal medical opinions are not evidence. State ex reL Eberhardt v.

Flxible Corp. (1994), 70 Ohio St.3d 649, 657. Equivocation occurs when a doctor

repudiates an earlier opinion, renders contradictory or uncertain opinions, or fails to clarify

an ambiguous statement. Id.

11381 Moreover, a doctor's report can be so internally inconsistent that it cannot

constitute some evidence supporting the commission's decision. State ex reL Lopez v.
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Indus. Comm. (1994), 69 Ohio St.3d 445, 449; State ex ret. Taylor v. lndus. Comm.

(1995), 71 Ohio St.3d 582.

{139} Dr. Rutherford introduces the second paragraph under the "Discussion"

section of his report with the clause "[a}s a result of the above described orthopedic

impairments." According to relator, because Dr. Rutherford allegedly fails to specify

which "orthopedic impairments" he considered, his opinion that claimant is not capable of

physical work activity is rendered equivocal as to whether it is based exclusively upon

allowed conditions of the claim. (Relator's brief, at 9; relator's reply brief, at 3.) The

magistrate disagrees.

{9[40} In the magistrate's view, the commission could logically conclude from a

reading of the report that "orthopedic impairments" in the second paragraph under

"Discussion" refers to the paragraph immediately above it wherein Dr. Rutherford opines

that claimant has a ten percent permanent partial impairment of the lumbosacral spine in

claim number 671200-22.

{141} Clearly, the commission was not required to read Dr. Rutherford's report in

a manner that creates equivocation. Relator's reading of the report simply ignores the

sequencing of the paragraphs of the report.

(142} Thus, contrary to relator's argument, Dr. Rutherford's reference to

"orthopedic impairments" can be logically viewed as a reference to the allowed conditions

of the claim.

(143} Relator further argues that, in the "Discussion" section of the report, Dr.

Rutherford indicates that claimant is capable of sedentary work when he states:
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* ``[I]t is my medical opinion that.Ms. Moenter is limited to
sitting only four hours out of an eight hour day. She can only
stand and walk one hour out of an eight hour day. She can
lift 10 lbs or less occasionally. "'

1144} According to relator, the above-quoted portion of the report is inconsistent

with Dr. Rutherford's opinion that claimant is not capable of physical work activity. Again,

the magistrate disagrees.

1145} In fact, the commission itself addressed relator's argument in its May 26,

2005 order when the commission explains:

Dr. Rutherford lists specific limitations that the injured worker
has related to the allowed conditions in the claim. Some of
the limitations listed by Dr. Rutherford are consistent with a
finding that the injured worker could perform some aspect of
sedentary work, but Dr. Rutherford also stated that the
injured worker "could not sustain a functional position for
sitting or standing for sustained remunerative employment."
Accordingly, there is no inconsistency found in the doctor's
description of the injured worker's limitations and his
conclusion that she is not capable of sustained remunerative
employment.

{y[46} The commission's interpretation of Dr. Rutherford's report is clearly

supported by language of the report. Even if Dr. Rutherford's report is subject to the

interpretation that relator wishes to give it, the commission was not required to give it an

equivocal or inconsistent interpretation.

1147} Dr. Rutherford explained that claimant "could not sustain a functional

position for sitting or standing for sustained remunerative employment." He thus qualified

his earlier remark in the same paragraph that claimant is'9imited to sifting only four hours

out of an eight hour day."
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{148} It is important to note that Dr. Rutherford never said that claimant can sit

without interruption for four hours per day. He did imply that she cannot sit for very long

without a change in position when he said that she "could not sustain a functional position

for sitting "' for sustained remunerative employment."

{149} Dr. Rutherford's opinion that claimant cannot sustain a functional sitting

position is consistent with claimant's self reporting:

* *' She states that she cannot sit very long and she gets
increased back pain when she gets up out of a chair if she
has been sitting very long. She uses a recliner a lot and she
lays on the couch a lot. ''*

{1501 If sitting four hours out of an eight hour day requires repeated interruptions

in the sitting position because of the industrial injury, Dr. Rutherford could conclude that

type of sitting ability does not permit sustained remunerative employment.

{y[51} Given the above analysis, the commission was not required to give Dr.

Rutherford's report the equivocal reading that relator wishes to give it. See State ex rel.

Owens Coming Fiberglass v. Indus. Comm., Franklin App. No. 03AP-684, 2004-Ohio-

3841 (this court analyzed a similar issue with respect to one of D. Rutherford's reports).

{y[52} Relator further argues that Dr. Rutherford's report must be viewed as

equivocal because he indicated on claimant's application for a PERS disability retirement

that her disabling conditions are degenerative disc disease and post-lumbar laminectomy

syndrome. However, it is not inconceivable that claimant's disability is caused by a

combination of allowed and nonallowed conditions as well as independently by an

allowed condition.
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{153} Thus, the magistrate concludes that the commission did not abuse its

discretion in relying upon Dr. Rutherford's report to support the PTD award.

{154} Turning to the second issue, the commission commenced the PTD award

as of January 15, 2004 based upon Dr. May's March 24 and January 15, 2004 reports.

{155} Clearly, Dr. May did not opine that claimant is permanently and totally

disabled due to the industrial injury until March 24, 2004. In his January 15, 2004 report,

Dr. May states that claimant "continues to suffer from chronic lumbar spine pain as a

direct and proximate result of a post lumbar laminectomy syndrome." But he did not

opine as to disability on January 15, 2004. Moreover, in his March 24, 2004 report, Dr.

May did not retrospectively opine that claimant was permanently and totally disabled as of

the date of his January 14, 2004 examination. Thus, there is no evidence from Dr. May

that claimant was permanently and totally disabled prior to March 24, 2004. Clearly, the

commission cannot commence the PTD award as of January 15, 2004 based upon Dr.

May's reports.

{9[56} However, notwithstanding relator's claim here, Dr. May's March 24, 2004

report does provide an evidentiary basis for commencing the PTD award as of March 24,

2004.

{9[57} Relator claims that Dr. May's March 24 2004 report must be read as

presenting a PTD opinion based in part upon nonallowed conditions. In support of this

claim, relator points out that Dr. May notes in his March 24, 2004 report that claimant has

"right L5 radiculopathy" and he notes in his January 15, 2004 report that claimant has

"marked degenerative joint disease of both L4-5 and L5-S1 without evidence of

instability." Asserting that degenerative joint disease and right L5 radiculopathy are
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nonallowed conditions, relator concludes that Dr. May's March 24, 2004 report presents a

PTD opinion based in part upon nonallowed conditions. The magistrate disagrees that

Dr. May's March 24, 2004 PTD opinion must be viewed as one based in part on

nonallowed conditions.

{1[58} In his March 24, 2004 report, Dr. May correctly lists the allowed conditions

of the claim. His report concludes:

""' * Based upon the allowed conditions on this claim and my
recent physical evaluation of Ms. Mentor [sic], and based
upon her most up-to-date diagnostic studies, it is my medical
opinion that Sue Mentor [sic] is permanently and totally
disabled from any form of substantial gainful employment as
a direct and proximate result of the allowed injuries in this
claim.

{159} Dr. May could not have spoken more plainly. He made it clear that his PTD

opinion is based upon the allowed conditions which he correctly lists in his report.

{160} Whether or not "right L5 radiculopathy" must be viewed as a nonallowed

condition, that Dr. May discussed nonallowed conditions in his reports does not

automatically destroy the validity of his opinion that PTD is produced by the allowed

conditions of the claim.

{161} Accordingly, the magistrate concludes that the commission abused its

discretion by commencing the PTD award as of January 15, 2004 rather than March 24,

2004.

(162} The third issue, as previously noted, is whether the commission abused its

discretion in denying relator's motion to depose Dr. Rutherford.

{163} R.C. 4123.09 provides that the commission "may cause depositions of

witnesses " x' to be taken."
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{164} Supplementing the statute, former Ohio Adm.Code 4121-3-09(A)(6) set

forth a procedure for obtaining depositions of a commission or bureau physician.

Deposition requests were evaluated under a reasonableness standard. Former Ohio

Adm.Code 4121-3-09(A)(6)(c) and (d); State ex rel Cox v. Greyhound Food 1VIgt, Inc., 95

Ohio St.3d 353, 355, 2002-Ohio-2335.

Former Ohio Adm.Code 4121-3-09(A)(6)(d) stated:

The factors to be considered by the hearing administrator
when determining the reasonableness of the request for
deposition and interrogatories include whether a substantial
disparity exists between various medical reports on the issue
that is under contest, whether one medical report was relied
upon to the exclusion of others, and whether the request is
for harassment or delay. * * *

11651 After extensively discussing the deficiencies of the "substantial disparity"

and "exclusive reliance" cr'deria, the Cox court concluded that the former code's first two

criteria, in most cases, were not very useful in determining the reasonableness of a

deposition request. Cox, at 356. The court stated that, fortunately, the former code

implies that other factors may be considered as circumstances dictate. In Cox, the court

relied upon two other criteria to judge the reasonableness of the deposition request: (1)

does a defect exist that can be cured by deposition; and (2) is the disability hearing an

equally reasonable option for resolution?

{166} Presumably, the Cox case prompted the commission to amend Ohio

Adm.Code 4121-3-09 effective April 1, 2004. The provision of former Ohio Adm.Code

4121-3-09(A)(6)(d), quoted above, was deleted.
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{167} Currently, Ohio Adm.Code 4121-3-09(A)(7)(c) provides that the hearing

administrator shall determine whether the deposition request "is a reasonable one."

Currently, Ohio Adm.Code 4121-3-09(A)(7)(d), effective April 4, 2004, provides:

'"' [W]hen determining the reasonableness of the request
for deposition or interrogatories the hearing administrator
shall consider whether the alleged defect or potential
problem raised by the applicant can be adequately
addressed or resolved by the claims examiner, hearing
administrator, or hearing officer through the adjudicatory
process within the commission or the claims process within
the bureau of workers' compensation.

(168} Notably, the "substantial disparity" criteria was removed from the

commission's rules effective April 1, 2004. Relator's motion to depose Dr. Rutherford was

filed August 16, 2004, after the amendment of the rule.

{169} However, the new rule does not appear to preclude a party from claiming

substantial disparity as a basis for a deposition request under the reasonableness

standard.

(9[701 Thus, the magistrate shall not presume that the commission's amendment

of its deposition rule automatically precludes a party from arguing substantial disparity.

(y[71} In relator's motion to depose Dr. Rutherford, relator claimed that his report

"appears to consider non allowed conditions and represents a substantial disparity from

the impairment opinion of Dr. Mat[t]hew McDaniel."

{172} The SHO's order of October 26, 2004 fails to address relator's substantial

disparity claim, but it does address relator's claim that Dr. Rutherford's report appears to

consider nonallowed conditions. Relying on Cox, the SHO found that relator's request to
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depose was "unreasonable" because the issues can be addressed at the hearing on the

merits of the PTD application.

In Cox, the court criticized the "substantial-disparity" criteria:

***[T]he substantial-disparity criterion often does not
recognize the fundamentals of the hearing process.
Disability hearings occur precisely because there is a
disparity in the medical evidence. Unanimity does not usually
generate a hearing. To the contrary, the need for a hearing
generally arises when one doctor says that a claimant can
work and the other disagrees. They are completely opposite
opinions and that is why there is a hearing-to debate a
disputed report's strengths and weaknesses. Once the
hearing is concluded, the commission can accept the
disputed report or reject it as unpersuasive.

Id. at ¶19. (Emphasis sic.)

(173} Here, relator's argument that a substantial disparity exists between the

reports of Drs. Rutherford and McDaniel's has merit. Indeed, Dr. Rutherford ultimately

concludes that claimant "is not capable of physical work activity," while Dr. McDaniel

concludes that claimant "would be able to sustain remunerative employment as related

solely to the allowed conditions of the claim."

{174} However, that a substantial disparity exists between the reports does not

give relator a clear legal right to depose Dr. Rutherford. As the Cox court explains, that is

why there is a hearing. While relator did point out the substantial disparity between the

two reports, relator has not made an argument, either before the commission or before

this court, as to why the hearing on the merits of the PTD application fails to provide an

equally reasonable option for resolution of the issues presented by the two disparate

reports. Accordingly, substantial disparity between the two reports does not compel the

conclusion that the commission abused its discretion in denying the motion to depose.
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{175} As previously explained above, there is no defect in Dr. Rutherford's report

with respect to relator's claim that Dr. Rutherford considered nonallowed conditions in

rendering his opinion that claimant is not capable of physical work activity. That being the

case, the commission could not have erred in denying relator's request for the deposition.

See State ex rel. Englemon v. Queen City Barrel Co., Franklin App. No. 05AP-46, 2005-

Ohio-5651.

{1761 Accordingly, for all the above reasons, it is the magistrate's decision that

this court issue a writ of mandamus ordering the commission to adjust the date that the

PTD award commences to March 24, 2004 based upon its stated reliance upon Dr. May's

March 24, 2004 report.

/s/Kenneth W. Macke
KENNETH W. MACKE
MAGISTRATE
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Jim Petro, Attorney General, and Kevin R. Sanislo, for re-
spondent Industrial Commission of Ohio.

Philip J. Fulton Law Office and William A. Thorman, /!(, for
respondent Sue Moenter.

IN MANDAMUS

In this original action, relator, Sears Roebuck Company, requests a writ of

mandamus ordering respondent Industrial Commission of Ohio ("commission") to va-

cate its award of permanent total disability ("PTD") compensation to respondent Sue

Moenter ("claimant") and to enter an order denying said compensation. In the alterna-

tive, relator requests that the writ order the commission to vacate its award, to permit
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relator to depose James Rutherford, M.D., and to enter a new order adjudicating the

PTD application.

Findinps of Fact:

1. On January 17, 1979, claimant fell on an icy parking lot while employed

in a clerical position for relator, a self-insured employer under Ohio's workers' compen-

sation laws. The industrial claim is allowed for "sprain of sacrum; protruding disc L4-L5,

lumbar; postlaminectomy syndrome NOS," and is assigned claim number 671200-22.

2. On January 14, 2004, claimant was examined by Charles B. May,

D.O., for "evaluation and treatment" of her industrial injury. On January 15, 2004, Dr.

May wrote:

Sue Moenter presented to my offlce on 01/14/04 for evalua-
tion and treatment of injuries sustained at work on 01/17/79.
.**

Currently, Ms. Moenter complains of low back pain which is
chronic. She has pain into her right hip and she has right leg
pain to her right calf with electric type dysesthesias. * * *

*.*

X-rays were taken in this office of the lumbar spine with
standing lateral flexion and extension views. There was
marked degenerative joint disease of both L4-5 and L5-S1
without evidence of instability.

Ms. Moenter continues to suffer from chronic lumbar spine
pain as a direct and proximate result of a post lumbar
laminectomy syndrome 722.80. * * * She would like to have
something done for her ongoing back pain if possible. Cer-
tainly she may be a candidate for a lumbar fusion. * * *

3. On March 24, 2004, Dr. May wrote to claimant's counsel as follows:

* * * We were able to obtain an authorization for lumbar MRI
scan, which was completed on 02/17/04, * * * as well as an
EMG, which was completed on 02/12/04 ***. The EMG
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[does] show the chronic and permanent right L5 radiculopa-
thy. The MRI scan reveals postoperative changes at L4-L5
with an ongoing broad posterior and mixed spondylitic pro-
trusion with scarring affecting the nerve roots. There was
some other minor disc changes not felt to be clinically sig-
nificant at this time.

As you know, Ms. Mentor [sic] suffers from chronic and se-
vere pain in her lumbar spine as well as radicular symptoms
in the right leg and does objectively have radiculopathy on
physical examination as well as EMG. She does suffer from
post-lumbar laminectomy syndrome, and at this time is un-
able to continue working. Based upon the allowed conditions
on this claim and my recent physical evaluation of Ms. Men-
tor [sic], and based upon her most up-to-date diagnbstic
studies, it is my medical opinion that Sue Mentor [sic] is
permanently and totally disabled from any form of substantial
gainful employment as a direct and proximate result of the
allowed injuries in this claim.

4. On May 6, 2004, claimant filed an application for PTD compensation.

5. The PTD application prompted relator to have claimant examined on

June 17, 2004, by Matthew D. McDaniel, M.D., who wrote:

[One] Based on my examination today, the disability as re-
lated solely to the allowed conditions involves pain from the
allowed post-laminectomy syndrome. There is no evidence
of a sacral sprain and the bulging disc has been corrected
surgically with no EMG evidence of an active radiculopathy.
The majority of Ms. Moenter's ongoing complaints, findings
and disability are consistent with a non-allowed degenerative
condition in the lumbar spine.

[Three] Ms. Moenter would be capable of returning to remu-
nerative employment as related to the allowed conditions of
this claim. Restrictions would involve no lifting over 20
pounds, no repetitive bending, limited kneeling and squat-
ting, and limited pushing and pulling. These restrictions are
likely permanent.

[Four] In my professional opinion, Ms. Moenter is not perma-
nently and totally disabled from all forms of remunerative
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employment as a direct and sole result of the allowed condi-
tions of this claim. * * *

* * * It is likely that her current complaints, findings, and dis-
ability are at least partly due to non-allowed conditions. In
my professional opinion, Ms. Mentor [sic] would be able to
sustain remunerative employment as related solely to the al-
lowed conditions of this claim.

4

6. The application also prompted the commission to have claimant exam-

ined on July 15, 2004 by orthopedist James Rutherford, M.D., who issued a four page

narrative report dated July 20, 2004.

7. The first page of Dr. Rutherford's report presents the usual "heading"

information found on medical reports to the commission. In the heading, Dr. Rutherford

correctly lists the date of injury and the claim allowances.

8. Dr. Rutherford's report is then divided into five sections captioned re-

spectively as "Medical History," "Medical Records," "Physical Examination," "Discus-

sion" and "Conclusions & Medical Opinions."

9. Under the "Medical History" section, Dr. Rutherford details claimant's

medical history relating to both the industrial injury and other nonallowed conditions.

Initially, he details claimant's surgical history relating to her industrial injury and de-

scribes the industrial injury's impact on her ability to work:

* * * She was in the parking lot going to her car after work
when she slipped and fell on the right buttocks. At the time of
the injury she was off work for a couple of weeks but then
she could not sit for 8 hours and had to quit that job. She
subsequently in 1983 had surgery on her back which in-
volved a lumbar laminectomy and excisions of a herniated
disc at L4-5. She then had a second surgery in June of 1985
which was a laminectomy and excision of recurrent extruded
disc at L4-5. She then was able to return to a part time job.
She then returned to schooling for an Associates Nursing
Degree. Since 1990 she had worked as a staff nurse at the
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Columbus Developmental Center doing mostly supervisory
work. She stated that her job involved mostly handing out
pills in the morning and then doing a lot of paper work. Ms.
Moenter had a third surgery on her back on 2/15/94. This in-
cluded a bilateral laminectomy and partial medial facetec-
tomy and excision of extruded disc at L4-5. She was off work
for one year at that time and did home health work for about
two years. * * *

Dr. Rutherford then notes some of claimant's nonallowed medical prob-

lems:

* * * Ms. Moenter also has had two surgeries on her neck.
The first surgery on her neck was in 1993. She then had a
second laminectomy and fusion on her neck on 1/9/03. She
stated that she has two levels of her cervical spine which are
fused. She also had a cardiac stent inserted on 10/19/03.
She stated that she could not do her cardiac rehab program
because of the recurrence of her back pain. She last worked
on 3/15/04.

After noting that claimant's treating physician is Dr. May, Dr. Rutherford

then relates what claimant told him about her medical condition at the medical examina-

tion:

* * * She states that she has pain in her lower back that radi-
ates to the right hip and both legs. She has difficulty getting
up and out of chairs. She uses a cane recently. She has dif-
ficulty doing such things as cooking or any prolonged stand-
ing and she uses a shower chair. She states that she cannot
sit very long and she gets increased back pain when she
gets up out of a chair if she has been sitting very long. She
uses a recliner a lot and she lays on the couch a lot. She
states that she does drive some. She stated that she can
walk about a half a block. She stated that she then develops
increased pain in her back and both of her legs with the right
side being more involved than the left. She stated that she
can lift an carry about 10 lbs. She denied any bladder prob-
lems. She denied any numbness in her legs. She stated that
she has had a carpal tunnel release of her right wrist. She
stated that she sleeps about one hour at a time.
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10. Under the "Medical Records" section of Dr. Rutherford's report, he

summarizes Dr. May's report of May 24, 2004, and also discusses Ohio Public Em-

ployee's Retirement System ("PERS") forms that Dr. May completed:

* * * In forms filled out for her PERS Disability, Dr. May indi-
cated that Ms. Moenter had an EMG which showed a right
L5 radiculopathy and a lumbar MRI which showed multi-level
disc protrusions with a right L4-5 spondylitic protrusion. He
noted that she also had post lumbar laminectomy syndrome
and a right L5 lumbar radiculopathy and degenerative joint
disease of the lumbar spine. * * *

He then details infon-nation contained on the commission's Statement of

Facts:t

* * * The Statement of Facts indicates that on 2/17/04 that an
MRI of the lumbar without contrast described a L4-5 right
hemilaminectomy with a shallow broad posterior mixed
spondylotic protrusion with mild paridiscal/anterior extradural
scar; the scar effacing ventral dural sac and bilateral L5
nerve roots. L2-3 shows shallow posterior disc protrusion
with left eccentricity encroaching upon the ventral dural sac.
The MRI of the lumbar spine done on 213/04 without contrast
described an L4-5 right hemilaminectomy. There was shal-
low broad protrusion mixed spondylotic protrusion effacing
the ventral dural sac. At L2-3 there was a shallow posterior
disc protrusion with left eccentricity encroaching upon ventral
dural sac. There was mild spinal stenosis at L2-3 and L3-4.
An EMG and NCS done on 2/12/04, was read as showing
evidence of an old right L5 radiculopathy. There were no
acute findings noted other than spasm.

Finally, under the "Medical Records" section of his report, Dr. Rutherford

summarizes the June 17, 2004 report of Dr. McDaniel.

11. Under the "Physical Examination" section of his report, Dr. Rutherford

describes his clinical findings during his examination of July 15, 2004. The "Physical

' The commission's Statement of Facts was not submitted to the Stipulation of Evidence filed with this
court.
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Examination" section is divided into two paragraphs. The first paragraph under that

section reads:

Ms. Sue Moenter is 54 years old. She is 52 tall and weighs
225 lbs. She had a slight forward list when standing and in
ambulating with a cane. She had difficulty getting up from a
chair. She was able to stand on her toes and heels satisfac-
torily and she did only fair when walking in a tandem fashion.
She was able to do only 40% of a deep knee bend. On
range of motion of her lower back she had flexion of 40 de-
grees with 60 being normal. She had 0 degrees of extension,
lateral flexion of 15 degrees to each side. She had tender-
ness over the right lower lumbar area with radiation to the
right buttocks and the right posterior thigh and the right calf.
She had some radiation to the left posterior thigh. Motor
function in the lower extremities was intact on manual mus-
cle testing. Sensory examination of the lower extremities
was intact. Deep tendon reflexes were 1+ at each knee and
there is only a trace reflex at each ankle. The calf circumfer-
ences were 17'/< inches on the right and 18 inches on the
left. Straight leg raising was 80 degrees on each side in both
the sitting and the supine positions. She denied any bladder
problems.

The second paragraph under that section relates to Dr. Rutherford's ex-

amination of claimant's neck and her upper extremities.

12. Under the "Discussion" section of his report, Dr. Rutherford wrote:

It is my medical opinion that Ms. Sue Moenter has a 10%
permanent partial impairment of the whole person as a result
of Claim No. 671200-22. This is based on a DRE Category
III impairment of the lumbosacral spine with the reference
being the AMA Guides to the Evaluation of Permanent Im-
pairment, 4h Edition and Table 72 on Page 110.

As a result of the above described orthopedic impairments, it
is my medical opinion that Ms. Moenter is limited to sitting
only four hours out of an eight hour day. She can only stand
and walk one hour out of an eight hour day. She can lift 10
lbs or less occasionally. She can do no climbing or crawling
or stooping or bending below knee level for work activity.
She can drive for her own transportation but she cannot
drive heavy equipment. She has satisfactory use of her up-
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Der extremities. Ms. Moenter stands and walks with a slight
forward list and she requires a cane for ambulation. She has
difficulty getting up and down out of a chair. It is my medical
opinion that the difficulty that she has with any prolonged sit-
ting or standing and walking is related to her industrial claim
allowances. It is my medical opinion that due to the industrial
claim allowances of Claim No. 671200-22, that Ms. Sue
Moenter is not capable of physical work activity. It is my
medical opinion that due to the claim allowances of Claim
No. 671200-22 that Ms. Moenter could not sustain a func-
tional position for sitting or standing for sustained remunera-
tive employment.

13. Under the "Conclusions & Medical Opinions" section of his report, Dr.

Rutherford wrote:

The opinions are given with a reasonable degree of medical
probability. The AMA Guides to the Evaluation of Permanent
Impairment, 4th edition is used as reference.

[One] It is my medical opinion that Ms. Sue Moenter has
reached MMI for the claim allowances of Claim No. 671200-
22.

[Two] It is my medical opinion that Ms. Moenter has a 10%
permanent partial impairment of the whole person based on
the orthopedic claim allowances of Claim No. 671200-22.
This is based on a DRE Category III impairment of the lum-
bosacral spine with the reference being Table 72 on Page
110.

[Three] Based on the orthopedic claim allowances of Claim
No. 671200-22, and the functional limitations related to those
claim allowances, it is my medical opinion that Ms. Sue
Moenter is not capable of physical work activity and I have
indicated this on the Physical Strength Rating Form.

14. On July 15, 2004, Dr. Rutherford filled out a physical strength rating

form. On the form, Dr. Rutherford indicated by checkmark that claimant "is not capable

of physical work activity."

15. On August 16, 2004, relator moved to depose Dr. Rutherford.
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16. Following an October 26, 2004 hearing, a staff hearing officer ("SHO")

issued an order denying relator's motion to depose. The SHO's order explains:

Following review of the claim file and all relevant evidence, it
is the finding of the Staff Hearing Officer that the Employer's
motion is unreasonable because it raises the issues that Dr.
Rutherford considered non-allowed conditions in reaching
his ultimate opinion and that Dr. Rutherford's report is inter-
nally inconsistent regarding the claimant's residual functional
capacity. Pursuant to State ex rel. Cox v. Greyhound Food
Mgt. Inc., 95 Ohio St.3d 353, 2002- Ohio 2335, the Staff
Hearing Officer finds that issues such as these can be ad-
dressed by the hearing officer at hearing. Therefore, it is the
order of the Staff Hearing Officer that the Employer's motion
is denied. * * *

17. Following a February 2, 2005 hearing, an SHO issued an order grant-

ing a PTD award. The SHO's order states:

Permanent and total disability compensation is hereby
awarded from 01/15/2004[.] * * *

This order is based particularly upon the reports of Dr. May
and Dr. Rutherford.

Claimant was referred by the Industrial Commission to a
07/15/2004 examination by James Rutherford, M.D., an or-
thopedist. Dr. Rutherford thoroughly reviewed the medical
records of the injured worker and explicitly concluded that,
"due to the claim allowances of claim number 671200-22
that Mrs. Moenter could not sustain a functional position for
sitting or standing for sustained remunerative employment."
The Staff Hearing Officer adopts this conclusion contained in
Dr. Rutherford's report. Such a finding mandates and [sic]
award of permanent total disability compensation without
consideration of the [State ex reL Stephenson v. Indus.
Comm. (1987), 31 Ohio St.3d 167] factors.

All physician's [sic] who have examined the claimant find
that, when all the impairment to her lower back is consid-
ered, she is permanently and totally impaired from engaging
in sustained remunerative employment. The employer has
presented medical evidence, and argues, that this impair-
ment is, in significant part, attributable to unallowed degen-
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erative processes. After reviewina the medical record, the
independent examiner found to the contrary, that is, that the
claimant's disability is due to the allowed conditions. After in-
dependent review of the medical evidence, the Staff Hearing
Officer finds that this conclusion is the best supported one.

The start date of the award is established as 01/15/2004, the
date of the report of Dr. May submitted in support of the ap-
plication.

10

18. On April 8, 2005, relator moved for reconsideration of the SHO's order

of February 2, 2005.

19. On April 22, 2005, the commission issued an interlocutory order stat-

ing that relator's request for reconsideration would be set for hearing.

20. Following a May 26, 2005 hearing, the commission issued an order

stating:

`*`[I]t is the decision of the Industrial Commission that the
employei's request for reconsideration, filed 04/08/2005, is
granted and the order of the Staff Hearing Officer, dated
02/02/2005, is vacated.

It is the finding of the Commission that the employer has met
his burden of proving that the Staff Hearing Officer order,
dated 02/02/2005 contains a clear error of such character
that remedial action would clearly follow. Specifically, the or-
der of the Staff Hearing Officer, dated 02102/2005, states
that "aIP" physicians who have examined the injured worker
have found that when all her impairment to the low back is
considered, she is permanently and totally disabled_ This is
an incorrect statement. Dr. McDaniel, who examined the in-
jured worker on behalf of the employer, stated that the in-
jured worker, as related to the allowed conditions in the
claim, is capable of returning to sustained remunerative em-
ployment. Because the order of 02/02/2005 contains this
clear mistake of fact, it is fatally flawed. Therefore, the
Commission invokes the authority of continuing jurisdiction,
pursuant to R.C. 4123.52 and the case law of State ex rel.
Nicholls v. Indus. Comm. (1998), 81 Ohio St.3d 454; and
State ex rel. Foster v. Indus. Comm. (1999), 85 Ohio St.3d
320 in order to correct this clear error.
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It is the finding of the Commission that this claim has been
allowed for: sprain of sacrum; protruding disc L4-L5, lumbar;
post laminectomy syndrome nos.

After full consideration of the issue it is the order of the
Commission that the IC-2 application, filed 05/06/2004, is
granted to the following extent:

Permanent total disability compensation is hereby awarded
from 01/15/2004 and to continue without suspension unless
future facts or circumstances should warrant the stopping of
the award; and that payment be made pursuant to R.C.
4123.58(A).

This order is based on the 07/20/2004 report of Dr. Ruther-
ford.

Dr. Rutherford examined the injured worker on 07/15/2004.
He concluded that the injured worker was not capable of
physical work activity related to the allowed conditions in the
claim. It is clear from a review of Dr. Rutherford's report that
he was aware that the injured worker had a degenerative
condition of the spine and that this condition was not recog-
nized as a part of the claim. Dr. Rutherford clearly states that
his opinion is limited to the allowed conditions in the claim.

Dr. Rutherford lists specific limitations that the injured worker
has related to the allowed conditions in the claim. Some of
the limitations listed by Dr. Rutherford are consistent with a
finding that the injured worker could perform some aspect of
sedentary work, but Dr. Rutherford also stated that the in-
jured worker "could not sustain a functional position for sit-
ting or standing for sustained remunerative employment."
Accordingly, there is no inconsistency found in the doctor's
description of the injured worker's limitations and his conclu-
sion that she is not capable of sustained remunerative em-
ployment.

Because the injured worker is found to be prevented from
working based on the allowed conditions in the claim, further
consideration of the injured worker's vocational factors is un-
necessary.

Dr. May's 03/24/2004 and 01/15/2004 reports are relied
upon only to the extent of commencing the award of perma-
nent total disability benefits as of 01/1512004.

00065



No. 05AP-1135 12

21. On October 24, 2005, relator, Sears Roebuck Company, filed this

original action.

Conclusions of Law:

Three issues are presented: (1) must the PTD award be vacated because,

in rendering his opinion that claimant is not capable of physical work activity, Dr. Ruther-

ford allegedly relied in part on nonallowed conditions? (2) Can the commission rely

upon one or both of Dr. May's reports to commence the award of PTD compensation?

and (3) did the commission abuse its discretion in denying relator's motion to depose

Dr. Rutherford?

The magistrate finds: (1) because Dr. Rutherford did not rely on nonal-

lowed conditions to support his opinion that claimant is not capable of physical work ac-

tivity, the PTD award must not be vacated; (2) the commission can rely upon Dr. May's

March 24, 2004 report to start the PTD award as of March 24, 2004, but the commission

cannot rely upon Dr. May's January 15, 2004 report to start the PTD award as of Janu-

ary 15, 2004; and (3) the commission did not abuse its discretion in denying relator's

motion to depose Dr. Rutherford.

Accordingly, as more fully explained below, it is the magistrate's decision

that this court issue a writ of mandamus ordering the commission to amend its May 26,

2005 order awarding PTD compensation so that PTD compensation is commenced on

March 24, 2004 rather than January 15, 2004.

Turning to the first issue, nonallowed conditions may never be used to ad-

vance or defeat a claim for PTD compensation. State ex rel. Waddle v. tndus. Comm.

( 1993), 67 Ohio St.3d 452.
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The mere presence of a nonallowed condition in a claim for compensation

does not in itself destroy the compensability of the claim, but the claimant must meet his

burden of showing that one or more allowed conditions of the claim produces PTD in-

dependently of any nonallowed conditions. State ex rel. Bradley v. Indus. Comm.

(1997), 77 Ohio St.3d 239, 242.

Equivocal medical opinions are not evidence. State ex rel. Eberhardt v.

Flxible Corp. (1994), 70 Ohio St.3d 649, 657. Equivocation occurs when a doctor repu-

diates an earlier opinion, renders contradictory or uncertain opinions, or fails to clarify

an ambiguous statement. Id.

Moreover, a doctor's report can be so internally inconsistent that it cannot

constitute some evidence supporting the commission's decision. State ex rel. Lopez v.

Indus. Comm. (1994), 69 Ohio St.3d 445, 449; State ex rel. Taylor v. Indus. Comm.

(1995), 71 Ohio St.3d 582.

Dr. RutherFord introduces the second paragraph under the "Discussion"

section of his report with the clause "[a]s a result of the above described orthopedic im-

pairments." According to relator, because Dr. Rutherford allegedly fails to specify which

"orthopedic impairments" he considered, his opinion that claimant is not capable of

physical work activity is rendered equivocal as to whether it is based exclusively upon

allowed conditions of the claim. (Relator's brief, at 9; relator's reply brief, at 3.) The

magistrate disagrees.

In the magistrate's view, the commission could logically conclude from a

reading of the report that "orthopedic impairments" in the second paragraph under "Dis-

cussion" refers to the paragraph immediately above it wherein Dr. Rutherford opines
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that claimant has a ten pefcent permanent partial impairment of the lumbosacral spine

in claim number 671200-22.

Clearly, the commission was not required to read Dr. Rutherford's report in

a manner that creates equivocation. Relatoi's reading of the report simply ignores the

sequencing of the paragraphs of the report.

Thus, contrary to relator's argument, Dr. Rutherford's reference to "ortho-

pedic impairments" can be logically viewed as a reference to the allowed conditions of

the claim.

Relator further argues that, in the "Discussion" section of the report, Dr.

Rutherford indicates that claimant is capable of sedentary work when he states:

**`[I]t is my medical opinion that Ms. Moenter is limited to
sitting only four hours out of an eight hour day. She can only
stand and walk one hour out of an eight hour day. She can
lift 10 lbs or less occasionally. * * *

According to relator, the above-quoted portion of the report is inconsistent

with Dr. Rutherford's opinion that claimant is not capable of physical work activity.

Again, the magistrate disagrees.

In fact, the commission itself addressed relator's argument in its May 26,

2005 order when the commission explains:

Dr. Rutherford lists specific limitations that the injured worker
has related to the allowed conditions in the claim. Some of
the limitations listed by Dr. Rutherford are consistent with a
finding that the injured worker could perform some aspect of
sedentary work, but Dr. Rutherford also stated that the in-
jured worker "could not sustain a functional position for sit-
ting or standing for sustained remunerative employment."
Accordingly, there is no inconsistency found in the doctor's
description of the injured worker's limitations and his conclu-
sion that she is not capable of sustained remunerative em-
ployment.
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The commission's interpretation of Dr. Rutherford's report is clearly sup-

ported by language of the report. Even if Dr. Rutherford's report is subject to the inter-

pretation that relator wishes to give it, the commission was not required to give it an

equivocal or inconsistent interpretation.

Dr. Rutherford explained that claimant "could not sustain a functional posi-

tion for sitting or standing for sustained remunerative employment." He thus qualified

his earlier remark in the same paragraph that claimant is "limited to sitting only four

hours out of an eight hour day."

It is important to note that Dr. Rutherford never said that claimant can sit

without interruption for four hours per day. He did imply that she cannot sit for very long

without a change in position when he said that she "could not sustain a functional posi-

tion for sitting * * * for sustained remunerative employment."

Dr. Rutherford's opinion that claimant cannot sustain a functional sitting

position is consistent with claimant's self reporting:

'** She states that she cannot sit very long and she gets
increased back pain when she gets up out of a chair if she
has been sitting very long. She uses a recliner a lot and she
lays on the couch a lot. * * *

If sitting four hours out of an eight hour day requires repeated interruptions

in the sifting position because of the industrial injury, Dr. Rutherford could conclude that

type of sifting ability does not permit sustained remunerative employment.

Given the above analysis, the commission was not required to give Dr.

Rutherford's report the equivocal reading that relator wishes to give it. See State ex rel.

Owens Corning Fiberglass v. Indus. Comm., Franklin App. No. 03AP-684, 2004-Ohio-

3841 (this court analyzed a similar issue with respect to one of Dr. Rutherford's reports).
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Relator further argues that Dr. Rutherford's report must be viewed as

equivocal because he indicated on claimant's application for a PERS disability retire-

ment that her disabling conditions are degenerative disc disease and post-lumbar

laminectomy syndrome. However, it is not inconceivable that claimant's disability is

caused by a combination of allowed and nonallowed conditions as well as independ-

ently by an allowed condition.

Thus, the magistrate concludes that the commission did not abuse its dis-

cretion in relying upon Dr. Rutherford's report to support the PTD award.

Turning to the second issue, the commission commenced the PTD award

as of January 15, 2004 based upon Dr. May's March 24 and January 15, 2004 reports.

Clearly, Dr. May did not opine that claimant is permanently and totally dis-

abled due to the industrial injury until March 24, 2004. In his January 15, 2004 report,

Dr. May states that claimant "continues to suffer from chronic lumbar spine pain as a

direct and proximate result of a post lumbar laminectomy syndrome." But he did not

opine as to disability on January 15, 2004. Moreover, in his March 24, 2004 report, Dr.

May did not retrospectively opine that claimant was permanently and totally disabled as

of the date of his January 14, 2004 examination. Thus, there is no evidence from Dr.

May that claimant was permanently and totally disabled prior to March 24, 2004.

Clearly, the commission cannot commence the PTD award as of January 15, 2004

based upon Dr. May's reports.

However, notwithstanding relator's claim here, Dr. May's March 24, 2004

report does provide an evidentiary basis for commencing the PTD award as of

March 24, 2004.
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Relator claims that Dr. May's March 24 2004 report must be read as pre-

senting a PTD opinion based in part upon nonallowed conditions. In support of this

claim, relator points out that Dr. May notes in his March 24, 2004 report that claimant

has "right L5 radiculopathy" and he notes in his January 15, 2004 report that claimant

has "marked degenerative joint disease of both L4-5 and L5-S1 without evidence of in-

stability." Asserting that degenerative joint disease and right L5 radiculopathy are non-

allowed conditions, relator concludes that Dr. May's March 24, 2004 report presents a

PTD opinion based in part upon nonallowed conditions, The rimagistrate disagrees that

Dr. May's March 24, 2004 PTD opinion must be viewed as one based in part on nonal-

lowed conditions.

In his March 24, 2004 report, Dr. May correctly lists the allowed conditions

of the claim. His report concludes:

* * * Based upon the allowed conditions on this claim and my
recent physical evaluation of Ms. Mentor [sic], and based
upon her most up-to-date diagnostic studies, it is my medical
opinion that Sue Mentor [sic] is permanently and totally dis-
abled from any form of substantial gainful employment as a
direct and proximate result of the allowed injuries in this
claim.

Dr. May could not have spoken more plainly. He made it clear that his

PTD opinion is based upon the allowed conditions which he correctly lists in his report.

Whether or not "right L5 radiculopathy" must be viewed as a nonallowed

condition, that Dr. May discussed nonallowed conditions in his reports does not auto-

matically destroy the validity of his opinion that PTD is produced by the allowed condi-

tions of the claim.
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Accordingly, the magistrate concludes that the commission abused its dis-

cretion by commencing the PTD award as of January 15, 2004 rather than March 24,

2004.

The third issue, as previously noted, is whether the commission abused its

discretion in denying relator's motion to depose Dr. Rutherford.

R.C. 4123.09 provides that the commission "may cause depositions of

witnesses to be taken."

Supplementing the statute, former Ohio Adm.Code 4121-3-09(A)(6) set

forth a procedure for obtaining depositions of a commission or bureau physician. Depo-

sition requests were evaluated under a reasonableness standard. Former Ohio

Adm.Code 4121-3-09(A)(6)(c) and (d); State ex ret. Cox v. Greyhound Food Mgt., tnc.,

95 Ohio St.3d 353, 355, 2002-Ohio-2335.

Former Ohio Adm.Code 4121-3-09(A)(6)(d) stated:

The factors to be considered by the hearing administrator
when determining the reasonableness of the request for
deposition and interrogatories include whether a substantial
disparity exists between various medical reports on the issue
that is under contest, whether one medical report was relied
upon to the exclusion of others, and whether the request is
for harassment or delay. * *

After extensively discussing the deficiencies of the "substantial disparity"

and "exclusive reliance" criteria, the Cox court concluded that the former code's first two

criteria, in most cases, were not very useful in determining the reasonableness of a

deposition request. Cox, at 356. The court stated that, fortunately, the former code im-

plies that other factors may be considered as circumstances dictate. In Cox, the court

relied upon two other criteria to judge the reasonableness of the deposition request: (1)
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does a defect exist that can be cured by deposition; and (2) is the disability hearing an

equally reasonable option for resolution?

Presumably, the Cox case prompted the commission to amend Ohio

Adm.Code 4121-3-09 effective April 1, 2004. The provision of former Ohio Adm.Code

4121-3-09(A)(6)(d), quoted above, was deleted.

Currently, Ohio Adm.Code 4121-3-09(A)(7)(c) provides that the hearing

administrator shall determine whether the deposition request "is a reasonable one."

Currently, Ohio Adm.Code 4121-3-09(A)(7)(d), effective April 4, 2004, provides:

'''[W)hen determining the reasonableness of the request
for deposition or interrogatories the hearing administrator
shall consider whether the alleged defect or potential prob-
lem raised by the applicant can be adequately addressed or
resolved by the claims examiner, hearing administrator, or
hearing officer through the adjudicatory process within the
commission or the claims process within the bureau of work-
ers' compensation.

Notably, the "substantial disparity" criteria was removed from the commis-

sion's rules effective April 1, 2004. Relator's motion to depose Dr. Rutherford was filed

August 16, 2004, after the amendment of the rule.

However, the new rule does not appear to preclude a party from claiming

substantial disparity as a basis for a deposition request under the reasonableness stan-

dard.

Thus, the magistrate shall not presume that the commission's amendment

of its deposition rule automatically precludes a party from arguing substantial disparity.

In relator's motion to depose Dr. Rutherford, relator claimed that his report

"appears to consider non allowed conditions and represents a substantial disparity from

the impairment opinion of Dr. Mat[t]hew McDaniel."
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The SHO's order of October 26, 2004 fails to address relator's substantial

disparity claim, but it does address relator's claim that Dr. Rutherford's report appears to

consider nonallowed conditions. Relying on Cox, the SHO found that relator's request

to depose was "unreasonable" because the issues can be addressed at the hearing on

the merits of the PTD application.

In Cox, the court criticized the "substantial-disparity" criteria:

***[T]he substantial-disparity criterion often does not rec-
ognize the fundamentals of the hearing process. Disability
hearings occur precisely because there is a disparity in the
medical evidence. Unanimity does not usually generate a
hearing. To the contrary, the need for a hearing generally
arises when one doctor says that a claimant can work and
the other disagrees. They are completely opposite opinions
and that is why there is a hearing-to debate a disputed re-
port's strengths and weaknesses. Once the hearing is con-
cluded, the commission can accept the disputed report or re-
ject it as unpersuasive.

Id. at ¶19. (Emphasis sic.)

Here, relator's argument that a substantial disparity exists between the re-

ports of Drs. Rutherford and McDaniel's has merit. Indeed, Dr. Rutherford ultimately

concludes that claimant "is not capable of physical work activity," while Dr. McDaniel

concludes that claimant "would be able to sustain remunerative employment as related

solely to the allowed conditions of the claim."

However, that a substantial disparity exists between the reports does not

give relator a clear legal right to depose Dr. Rutherford. As the Cox court explains, that

is why there is a hearing. While relator did point out the substantial disparity between

the two reports, relator has not made an argument, either before the commission or be-

fore this court, as to why the hearing on the merits of the PTD application fails to pro-
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vide an equally reasonable option for resolution of the issues presented by the two dis-

parate reports. Accordingly, substantial disparity between the two reports does not

compel the conclusion that the commission abused its discretion in denying the motion

to depose.

As previousiy explained above, there is no defect in Dr. Rutherford's report

with respect to relator's claim that Dr. Rutherford considered nonallowed conditions in

rendering his opinion that claimant is not capable of physical work activity. That being

the case, the commission could not have erred in denying relator's request for the

deposition. See State ex ret. Englemon v. Queen City Barrel Co., Franklin App. No.

05AP-46, 2005-Ohio-5651.

Accordingly, for all the above reasons, it is the magistrate's decision that

this court issue a writ of mandamus ordering the commission to adjust the date that the

PTD award commences to March 24, 2004 based upon its stated reliance upon Dr.

May's March 24, 2004 report.

ENNETH W. MACKE
MAGISTRATE
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