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Notice of Appeal Qf Appellant the Office of the Ohio Consumers' Counsel

Appellant, the Office of the Ohio Consumers' Counsel, pursuant to R.C. 4903.11, R.C.

4903.13, and S. Ct. Prac. R. II(3)(B), hereby gives notice to the Supreme Court of Ohio and to

the Public Utilities Commission of Ohio ("Appellee" or "PUCO") of this appeal to the Supreme

Court of Ohio from Appellee's Opinion and Order entered in its Joumal on December 20, 2006

and Entry on Rehearing entered in its Joumal on February 14, 2007 in Case No. 06-1013-TP-

BLS before the PUCO.

Pursuant to R.C. Chapter 4911, Appellant is the statutory representative of the residential

customers of The Ohio Bell Telephone Company d/b/a AT&T Ohio ("AT&T Ohio" or the

"Company"). Appellant is and was a party of record in the case below before the PUCO. On

January 19, 2007, pursuant to R.C. 4903.10, Appellant timely filed an Application for Rehearing

from the December 20, 2006 Opinion and Order. Appellant's Application for Rehearing was

denied in its entirety by an Entry on Rehearing entered in Appellee's Journal on February 14,

2007.

Appellant files this Notice of Appeal, complaining and alleging that Appellee's

December 20, 2006 Opinion and Order and February 14, 2007 Entry on Rehearing resulted in a

final order that is unlawful, unjust, and unreasonable, and that Appellee erred as a matter of law,

in the following respects that were raised in Appellant's Application for Rehearing:

1. The PUCO erred when it allowed the establishment of altemative
regulation for stand-alone (non-bundled) basic local service based on the
existence of alternatives to bundled local service, in violation of R.C.
4927.03(A).

U. The PUCO erred when it allowed the establishment of alternative
regulation for stand-alone basic local service throughout a telephone
exchange based on alternatives that are available in only part of the
exchange, in violation of R.C. 4927.03(A).

oaco®z



III. The PUCO erred when it allowed the establishment of altemative
regulation for stand-alone basic local service based on alternative services
that are not readily available at rates, terms, and conditions that are
competitive with stand-alone basic local service, in violation of R.C.
4927.03(A).

IV. The PUCO erred when it allowed the establishment of altemative
regulation for stand-alone basic local service where there has been no
demonstration of a lack of barriers to entry for stand-alone basic service, in
violation of R.C. 4927.03(A). Rules that allow alternative regulation in
the absence of such a demonstration are invalid, and a Commission order
that follows such rules must be reversed.

V. The PUCO erred when it allowed the establisbment of altemative
regulation for stand-alone basic local service without a demonstration that
stand-alone basic service is subject to competition or that stand-alone basic
service customers have reasonably available alternatives, in violation of
R.C. 4927.03(A). Rules that allow alternative regulation in the absence of
such a demonstration are invalid, and a Conunission order that follows
such rules must be reversed.

VI. The PUCO erred when it allowed the establishment of alternative
regulation for stand-alone basic service that was not in the public interest,
in violation of R.C. 4927.03(A). The public interest requirement is not
met when consumers may be harmed or receive no benefit from the
altemative regulation.

WHEREFORE, Appellant respectfully submits that the Appellee's December 20, 2006

Opinion and Order and February 14, 2007 Entry on Rehearing are unlawful, unjust, and

unreasonable and should be reversed or vacated pursuant to R.C. 4903.13. The case should be

remanded to the Appellee with instructions to cotrect the errors complained of herein.

2
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APPENDIX E. CASE INFORMATION STATEMENT
IN THE SUPREME COURT OF OHIO

Case Information Statement
Case Name: Case No.:

On Appeal from PUCO Case No. 06-
The Office of the Ohio Consumers' Counsel v. Pub. Util. Comm. 1013 TP-BLS

1. Has this case previously been decided or remanded by this Court? No Yes q
If so, please provide the Case Name:

Case No.:
Any Citation:

lI. Will the determination of this case involve the interpretation or application of any pa ular case^
decided by the Supreme Court of Ohio or the Supreme Conrt of the United States? Yes No q

If so, please provide the Case Name and Citation: See attached

Will the determination of this case involve the interpretati or application of any particular
constitutional provision, statute, or rule of court? Yes No q
If so, please provide the appropriate citation to the constitutional provision, statute, or court rule, as follows:

U.S. Constitution; Article Section Ohio Revised Code: See attached
Ohio Constitution: Article . Section Court Rule:

United States Code: Title . Section Ohio Adm. Code: See attached

III. Indicate up to three primary areas or topics of law involved in this proceeding (e.g., jury
instrucfions, UMRJIM, search and seâzure, etc.):

I)ResuIatorv law (esn. R.C. Chaoter 4927)

IV. Are you aware of any case now pending or about to be brought before this Courf that involves an
issue substantially the same as, similar to, or related to an issue in this case? Yes EZNo q

If so, please identify the Case Name: Ohio Consumers' Counsel v. Public Utilities Comm.
Case No.: 07-570
Court where Currently Pending: Supreme Court of Ohio

Issue: Same as this case

Contact information for appellant or counsel:
David C. Bersmann 0009991 614-466-8574 614466-9475
Name Atty.Reg. # Telephone #. - Fax #

10 West Broad Street Suite 1800 i/
Address Signature of appel^r or counsel

Columbus Ohio 43215 Counsel for: Office of the Ohio Consunxess' Counsel

I City State Zip Code
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Appendix E. Section 11

Ohio Supreme Court Cases:

Discount Cellular v. Pub. Util. Cornm'n, 112 Ohio St.3d 360, 2007-Ohio-53

Stephens v. Pub. Util. Comm'n, 102 Ohio St.3d 44, 2004-Ohio-1798.

Time 6T'arner v. Pub. Utll. Comm. (1996), 75 Obio St.3d 229, 661 N.E.2d 1097.

Ohio Revised Code Sections:
4927.01
4927.02
4927.03

Ohio Administrative Code Sections:
4901:1-4-09
4901:1-4-10
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BEFORE

THE PLTBLIC UTiL1TlES COMNfLSSION OF OHIO

In the Matter of the Application of AT&T )
Ohio for Approval of an Alternative Form of )
Regulation of Basic Local Fxchange Service ) Case No. 06-1013-TP-BLS
and Other Tier 1 Services Pursuant to Chapter )
4901:14, Ohio Admiaisbrative Code. )

OPIIVION?,ND ORDER

The C.ommisaion, coming now to consider the submitted application and other evi-
dence and arguments presented in these proceedings, hereby issues its opinion and order.

I. BACKGROiJ^

On August 5, 2005, Governor Bob Taft signed into Iaw House Bill 218 (H.B. 216).
This bilt, which took effect November 4, 2005, amends various provisions of the Ohio Re-
vised Code for the purpose of revising state telecommunications policy, including Sections
44905.04, 4927.02, 4927.03, and 4927.04, Revised Code. Axnong other things, Section
4927.03(Ax1), Revised Code, rtow authorizes the Comuvssion to allow for alternative regu-
lation of basic local exchange servioe (BLES) offered by incumbent local exchange coanpa
nies (ILECs) in those telephone exchanges where competition exists and there are no
barriers to entry.

On Merch. 7, 2006, the Connnission, pursuant to Case No. 05-1305-TP-ORD (05-1305),
in the Matber of Hre rrnpTementstion of H.B. 218 Concerning Alterna#ive Regulation o/'Basic Loaal
Exc)wrege Service of Incumbent Loaal Exchange Telephona Companfes, established rulee for the
alternative reguiation of basic iocal exchange service. These rules were subjected to the leg
islative rule review process and became effecHve on August 7, 2006. Consistent with these
rules, ILECs with an approved elective alternative regu]ation plan can apply for pricing
flexibilidq of BLES and other Tier 1 services. Applications for alternatfve regulation of BLES
and basic osller ID will be approved provided the applicant satisfies one of the competitive
market teats identi$ed in Rule 4901-1-4-10, Ohio Administrative Code (O.A.C.). Pursuant to.
Rule 4901:14-09(G), O.A.C., an ILEC's application for BLES alternative regulation will be-
come effective on the one hundred aa.d twenty-first day after the filing of the application
unless the application is saspended by the Commission. Pursuant to the Attorney Exam
iner Entry of Deeember 4, 2006, thin matter was suspended uniil December 29, 2006.

On August 11, 2006, as amended on September 8 and 13, 2006, AT&T Ohio filed an
application for approval of an alternative form of regulation of BLES and other Tier 1 ser-
vice. The company represents that it published legal notice in each of the couaties con.'e-'

Thin ia to certify that the {er.acteet enP9eaxintr axe aa
ec, rz xtr r_.r.t; :^cm^^?.:r':::e r.r;;r.:;w.x:ticuU o:E a r..caA= z:L:Le

1,a h;..e s'4g':1ar .:t7a of

Tc<inniCiaa QMM, ps+te 8rooaasali_^
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06-1013-TP-BLS -2-

sponding to the 145 exchanges covered imder its applicntion. The following entities have
been granted interventwn in this proceeding•.

Office of the Ohio Consumer's Counsel (OCC)
Appa]achian Peopie's Action Coaliti on (APAC)
City of Cleveland (Cleveland)
Northwest Ohio Aggregation Coalition (NOAC)
Edgemont Neighborhood Coalition (Edgemaart)

Consistent with Rule 4901:1-6-09(F), O.A.C., any party who can show why such an
applioation should not be granted must file a written statement detailing the reasons within
forty-five calendar days after the application is docketed. Pursuant to the attomey exam-
iner's Entry of September 21, 2006, the deadline for the fil9ng of oppositions to AT&T Ohio's
application was extemded to October 16, 2006. AT&T Ohio's memorarulum eoatra opposi-
tions were to be filed within ten days of an opposition and any objecting party could f0e a
reply within five days of AT&T Ohio's memorandum contra.

On October 16, 2006, an opposition to AT&T Ohio's application was jointly fiied by
OCC, Edgemont, APAC, Cleveland, the cthes of Toledo, Holland, Maumee, Northwood,
Sylvania, ared Lucas County (collectively, Consuzxter Groups). On October 26, 2006, AT&T
Ohio fiJed a Tvlemorandum Contra Consumer Groups' Opposition. On October 31, 2006,
Consumer Groups Sl.ed a reply to AT&T Ohio's Memorandum Contra

1L SUMMARY OF THE APPLICAUON

AT&T Ohio states that it fuHy complies with the elective alternative regulatian
eommitments set forth in Rule 4901:1-4-06, O.A.C., consistent with the company's approved
wdstir►g alternative regulation plan pursuant to Case No. 02-3069-TP-ALT, In the Matter of
the Appiication of Ameritech f+or Approool ofan Alternatiae Form ofRegutation (Applieafion at 1).

In its application, AT&T Oldo identifies 145 exchanges throughout its Ohio service
territory for which it asserts that It satisfiea at least one of the competitive tests idecntified in
Rule 4901:1-4-10, O.A.C. For 26 of the identified exchanges, AT&T Ohio relies on the com-
petitive test set forth in Rule 4901:1-4-10(C)(3), O.A.C (Test 3). For 119 of the identified ex-
changes, AT&T Ohio relies on the conzpetitivo test set forth in Rule 4901:1-410(C)(4), O.A.C.
(Test 4).

As part of its applieation, AT&T Ohio filed proposed tariff amendmenla for the pur-
pose of identifying those exchanges included as part of its application. While the tariff
amendments denote that the identified exchanges would be subject to pricing flexibility, the
tariff amendments do not reflect the company has actnally exercised this pricing fledMlity
at tlvs tinne.

®ooo^l



06-If113-TP-BIS -3-

AT&T O2hio represents that in collecting information on competitive local exchange
company (CLEC) and alternative provider activity in its exchanges, it first reviewed and
doctunented pubticly available data, such as websites, carrier tariff 6lings, information on
wireless licenses and Comm7ssion certification cases and inte,rconnection agreement filings
(Application at 3). To confirm the information available Irom publicly available eaurces,
AT&T O13o statea tltat it reviewed irrternal data from billing and E9-1-1 records, white
pagas listings, and ported telephone number information (Id. at 4). AT&T Ohio states that
lit some cases it has identif'ied more competitors than the minimum required by the Com-
miasion ruies.

Specific to Test 4, AT&T Ohio explains that it examined its own line loas since 2002,
retying on the annual report information for that year and performing a comparisoa on an
exchange-spedfic basis to comparable data for June 30,2006 (Id. at 3).

A. Test 3

Pursuant to Rule 4901:1-4-10(Cx3), O.A.C., this test requires the applicant to demon-
strate in each requested telephone exchange area: (1) that at least fifteen percerrt of the toml
residential access lines are provided by unaffiliated CLECs; (2) the presence of at leaat 2 un
affiliated facilitiee-based. CL.BCs providing BLES to residential cuetomexs; and (3) the pres-
ence of at least f lve alternative providers aerving the residentW niarket.

A CLEC is defined as any faalitiea-based and nonfacilities-based local exchange car
rier that was not an ILSC on the date of the enactment of the Teleeommunications Act of
1996 (1996 Aet) or is not an entity that, on or after such date of etoactment, became a sucoes-
sor, aesign, or affil9ate of an ILEC. Alternative providers are defined as providers of com-
peting servicea to BLES offerings regardless of the technology and faciiitiea used in the
delivery of the services (wireline, wireless, cable, broadband, etc.).

AT&T Ohio repreBents that the foAowing exdiangee satisfy the criteria of Test 3:

Bealleville Belfast Bethesda
Canal W'mchester ConesviIle DanviU.e
Glenford Graysviile Groveport
Guyan Leetonia I.eRV9svilIe
Marshall Murray City New Albany
Newcomerstown Itainsboro Rio Grande
3alineville Shawnee Soanecset
Somerton V'uftn Walnut
Wellsville Winchester

®^^O-IL2



06-1013-TP BLS -4-

B es

pursnant to Rule 4901:1-4-10(C)(4), O.A.C., this test requires that an applicant dem-
onatrate that in ea(h requested telephone exchange area that at least fifteen percent of the
total reaidential aweas lines have been lost since 2002 as reflected in the applicant's annual
teport filed with the Commission in 20IX3, based on data for 2002; and demonstrate the pres-
ence of at least five unafHliated facilitiee-baeed alternative providers wrvin.g the residential
market. AT&T Ohio represents that the following exchanges eatisfy the criteria of Test 4:

Akron AUianoe Alton
Atwater Barnesv911e BeaveurePdc
Bellaire Bellbrook Belpre
Berea Bloomingville Burton
Canal Fulton Can&eld Canton
Carroll Castelia Cedarville

Centerville Chesire Chesterland
Clevelend Columbus Coehocbon

Da16on Dayton Domnelsvflle
Dublin Fsast Palestine Enon

Fairkiom F3tvdlay FletcherLena
Fostoria Franklin Fremont
Gahanna Gates Mills Girard
Gteensberg Grove City Haxtville
1ii11tard tI'illsboro Holland

Hubbard Ironton Jamestown
Jeffersonville xent xirNand
Lancaster Lindeey Lisbon
Lockbourne I.ondon Lopisville
Lowellville Magnolia Wayneaburg Manchester
Marietta Marlboro Martins Ferry-Bridgeport

Mess911on Maumee Medway
Mentor M{amisburgWeat Carrollton Middletown
Milledgeville Mingo Juncticm Mogadore

Momme Montrose Navarre

NelsmviAe New Carlisle New Le)dngton
New Waterford N41es North Canton
North Hampton North Lima North Royalton
Perrysburg H4ua Ravenna

Reynold9b"rg Ripley Rogers
Rootetawn Salem Sandusky

sdninS Sharon South Charleston
South Vienna Spring Valley Springfield
Steubenville Strongsville Terraoe

000f3,13



06-1013-TP-BIS -5-

Thomville Tiffin Toledo
Toronbo Trenton Trinity
Uniontown Upper Sandusky Vandaiia
West Jefferson Westerville Wickliffe
Worthington JCenia Yellow Springs-Clif6on

Youngstown Zanesville

IIL SUMMARY OF CON3UMER GROUPS' OPPOSTTION AND AT&T OHIO'S RE-
SPONSE TO THE PILEQ CONSL7MER GROUPS' OPPOSITION

A. Generic Issues Itegarding BLES Alternative Regulation Rules

1. General Discussion

Consumer Groups' Position

While recogttiting that they reiterate arguments previously raised in 05-1305, Con-
sumer Groups aver that a patty must address a rulem.aldng in the parEicular case in which
the rules are applted. Consumer Groups observe that, atthough the arguments now being
raised are car►sistent with tlus arguments made in 05-13Q5, the positiona that they are now
taidmg are based on the real-world situation presented by AT&T Ohio's application.

Consumer Groups assert that as a result of the Commissfon's BLES alternative regu
Iation rules and the alleged Inherent flaws coaNained within such rules (as described in
more detail in the subsections below), to the extent that AT&T Ohio's applicatFon is granted,
some AT&T Ohio customers wi11 experience BLES rate inemasm wlvle not having alte.rna-
tives to AT&T Ohio's B'LES.

&T&T Ohio's Position

AT&T Ohia considers the arguments raised by Consumer Groups to be nothing more
than an effort to undo the intestt of the Gereral Assembly's H.B. 218 and the Commission's
efforts to implemernt the legislation (AT&T Ohio's Memorandum Contra at 3). In parkicular,
AT&T Ohio submits that Conwnner Groups' natrow view of BI.ES and fiteir eztrenm inter-
pretations of H.B. 218 and the Conmaission's rulee would frustrete the goals of the General
Assembly and the Commission in reforming the regulation of BLES to meet drasCically
changed market conditions. AT&T Ohio views Consumer Groups' arguments to be merely
a rehashing of issues tkiat were already considered and rejected in 05-1305 (Id. at 5).

Commissi Conclusion

The Conuniesion recognizes that Consumer Groups are raising many of the same ari
gnnments to dtatlenge AT&T Ohio's application in this case as were raised by Consumer.

©000014



06-1013-TP-BIS

Groups in challenging the rnles approved in 05-1305. V06le we will again address some of
these issues in the following sections, we belleve that the Commission's order in 05-1305
fully addresses the arguments being reiterated in thia proceeding and, therefore, there is no
reason far the Commission to tully repeat the same analysis and conclusions set forth in
those orders. Iikewiae, there is no reason to discuss and reevaluate the evidence submitted
on the record in 05-1305 for the purpose of addressing Consumer Groups' same argaments
raised here.

Accordingly, the Commission hereby iru:orporates into the reoord in this case the en-
tire record from 05-1305, including, but not limited to, all of the Commission's orders as
well as the evidence submitted by the parties in that case. Therefore, the record fimm that
case should be eonsidered as part of the record in this case and the Can►mission reiterates
its prior determination that the record in 05-1305 supports its prior orders in that procead-
ing and the resulting rules adopted In Chapter 4901:1-4, O.A.C.

2 Barriers t.o entry

Consume,9rqM' Poaifwn

Consumer Groups assert that the Comamission's rationale for adopting Rule 4901:1-
4-10(C)(3) and (C)(4), O.A.C., does not comply with the Section 4927.03(AX3), Revised Code,
provision that there be no barrlers to entry for sland-alo.ne BLE.4. Consumer Groups con-
tend that, consisbait with Section 4927.03(A)(3), Revised Code, the presenoe of competi.tion
does not obviate the Coma►ission's consideration of the isaue of entry barriers (Consumer
Groups' Opposition at 16, 17; Roycroft Affidavit at 11[37-44). Additionally, Consumer
Gs+oups aver that the presenae of an arbitrary number of alfiernative providers in an ex-
change does not eqaate to the absence of entry barriers to providing stand-alone residentiell
BLFS in the exchange (Consumer Groups' Opposition at 8; Consumer Groups' Reply at 8).
Similarly, Consumer Groups opine that simply because one or more CLECs serve an arbi-
trary percentage of residential aacess lines in an exchange does not signify that there are no
barriers to entry to providing residential stand-alone BLES in that exchange.

Conaumer Groups believe that the Cor+r++±ssion's interpretation regarding the sig-
niBcance of the reference to barriers to entry in Section 4927.03(A)(3), Revised Code, is too
narrow in scope (Consumer Groups' Opposition at 13). Consumer Groups submit that a
banriers to entry analysis should include all aspects of entry, including technical, ecanomic,
and geographic (Consumer Groups' Reply at 21, 22). Consumer Groups advocate that the
Commission should rely more an market forces, where they are present and capable of sup-
porting a healthy and sastainable o7mpetitive telecommunicatioru market, rather than the
competitive market tests found in Rule 4901:1-4-10(C)(3) and (C)(4), O.A.C. (Consumer
Groups' Opposition at 18, 41, 42; Williams Affidavit at 1143,68).
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ATdzT Ohio's Position

Relative to the Consumer Group's contenticai that AT&T Ohio is reVuired to establish
that there ara no barriers to entry for carriers to provide stand-alone 8].FS In the selected
exchanges, AT&T Ohio first asserts that the competiiive tests established by the Commis-
sion have already be.en scrutinized by the legislative rule review process. To the extent that
one of the tests Is satisfied, AT&T Ohio submits that such a showing demonstrates compli-
ance with the underlying statut,ory provisions. Therefore, AT&T Ohio insists that it is not
necessary for it to have to demonstrate coznpliance with each aspect of the statutory criteria
(AT&T Ohio Memorandum Contra at 6). Spedfic to the arguments presented by Consumer
Groups related to bartiers to entry, AT&T Ohio claims that the Conmission, in 05-1305, al-
ready considered and rejected the arguments raised by the Cqnsiuner Groups (id. at 13-15
dting to 05-1303, Entry on itehearing at 17-19). While acknowledging that there is no Inde-
pendent requirement in the BLES akentative regulation rules that an applicant establish
that there are "no barriers to entry," AT&T Ohio posits that the Commission has deter-
mined that the presence of multiple oompetitors in a market is sufficient evidence that there
are no such barriers (Id. at 16).

As support for its contention that there are no barriers to enitry, AT&T Ohio focuses
on the fact that, in the context of its applic,ation for relief pursuant to Section 271 of the Tele-
communications Act of 1996 (1996 Act), the Commission and the Federal Communications
Commission (FCC) both found that there were no barriers to entry nn AT&T Ohto's local ex-
changes (Id. at 19 citing to In the Matter of the Inaestigotion Into SBC Ohio's Entry Into In-
Region InterLATA Saraices Under Section 211 of the Teleconemunications Act of 1996, Case No.
00-942-TP-COI, Order, June 26, 2003, p. 6; In the Matter of the Jotnt Appliaation by SBC Com-
munications Inc., IElinois Bell Telephorte Company, Indfana Bell TeTeNhone CmKpany Incorpomted,
the Ohio Be[i Telephone Company, Wisconsin Bell Jnc., and Southwestern Bell Communicutfons
Seratcea, Inc.for Autharrzation to Provide In-Region, InterI.ATA Services in Minois, Indfana, Ohio,
and Wisconsfn, WC Docket No. 03-167, Memorandum Opinion and Order, FCC 03-243, reL
October 15, 2003). As further support for its corttention that there are no barriers to entry,
AT&T Ohio believes tFiat the FCC, in its Triennu+l RevkKa Remand Order, de6ermined that
Ihere are no barriers to entry for BLES (Id. at 21 clting to In the Matter of ilnbund(ed Access to
Neltuork Elemants, Order on Remand, FCC 04-290, reL February 4,2005, Y204).

Commission Condusion

As discussed above, Consumer Groups reiterate their prior contentions from 05-1305,
that, consistent with Section 4927.03(A)(3), Revised Code, the presence of competition does
not obviate the Conumssion's mnsideration of the issue of barrLrrs to entry. In raising this
argument, Consumer Groups' focus is generic in nature and falls to speafically focus on
any of the ezchanges identified by AT&T Ohio in this proceeding. Therefore, Consumer
Groups' argument relative to this issue should be denied inasmuch as Consumer Groups
have failed to raise any new arguments from tttose previously considered and rejected in
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05-1305 reiative to the issue of barrEers to entry. Further, the c'o„+.++;sson does not f3nd evi-
detce in the record of any barriers to entry present in any of the exdianges in which the
Commission grants AT&T Ohio's application as delineated in Attachments A and B of this
opinion and order.

As stated above, Consumer Groups assert that, rather than focusing on the presence
or absence of competitors, a barrier to entry analysis should include all aspects of entry bar-
riers inciuding technicai, economic, and geographic factors. Tn rejecting Consumer Groups•
arguments pertaining to this issue, the Comn3ssion believes that its BLES alternative regu-
lation rules atready address the element of barriers to entry consistent with the Section
4927.03(A)(3), Revised Code. The Commission also recognized that:

All compatues are oon#ronted with at least some conditions that
make entry difficult. Therefore, the primary issue becomes an
analysis of whether these difficulties can be overcome by some
competitors or whether market conditions involve true barriers to
entry that prevent or signifioently impede entry beyond those risks
and costs normally associafied with market entry. If H.B. 218 stends
for the proposition that all oonditions that make entry difficult have
to be eliminated for all potential avmpetitors, such an interpretation
will create an insurmountabie burden of proof for an ILEC to sat-
isfy.

(05-1305, Entry on Rehearing at 18).

In establishing the criteria to be incorporated In its BLES alternative regulation iuies,
the Commission identified those factors tliat it believes are significant for the purpose of
compiyuig with the intent of H.B. 218, whiie at the same time not making the thresholds so
onerous that few if any ILECs could avaii themselves of the BLES alternative regulation
benefits contemplated by H.B. 218. Additwnally, the Commiasion ►+sgiit;ghts the fact that,
aithough the legisiature provided general gcddance to the Commissfon regarding the estab-
lishm,ent of alternative BSLES regulatior►, the ultimate decision-maldng authorfty regarding
the implenientation of this authority was left to the Commission.

With respeat to Rule 4901:1-4-10(Cx3) and (C)(4), O.A.C., the Commission disagrem
with Consumer Groups' contention that the Commission's rnzles fail to properly address the
absence of }wxiers to entry. Relative to Rule 4901:1-4-10(C)(3), O«A.C., the Commisaion
finds significanee in the required demonstrat►on that: (1) at least 15 peroe< ►t of the total
number of residerdial access lines in an exchange must be provided by unaffiliated Ci.ECs;
(2) there are two unaffiliated facIIities-based CLECs providing BLES to residential custom-
ers; and (3) there are at least five altentative providers serving the residentiai market. The
Cno+*+*r+Mon notes that all of the barriers to eniry factora outlined by Consumer Groups 3n
this case are Identical to those raised in 05-1303. These factors were fully considered in that
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case. Speaifically, the Commission stated that "federal and state laws and rules exist to
minin,;ze the effect of such chaltenges and to prohibit I1.ECS from using such issues as bar-
riers to entry" (05-1305, Opinioa and Order at 22).

Similarly, with respect to Rule 4901:1-4-10(C)(4), O.A.C., the Commission finds sig-
nificance in the recryired threshold loss of at least 15 percent of the total residential access
lines tied with the presenoe of at least five unaffiliated facilities-based alternative providers
serving the residential castomers in the relevant market. Safi3sfying the criteria outlined in
Rule 4901:1-4r10(CX3) and (C)(4), O.A.C, allows for the conclusim that there are a reason-
able number of providers offering competing services in the relevant market and that a sig-
ndficant number of residential subscn'bers in an exchange now perceive such offerings as a
reaeonabty available substltute ofEering that eompetes with the 1L.EC's BLES. The required
presenoe of unaftiliated facilities-based alternative providers combined with the requisite
ILBC loss of resident'ual access ]ines adequately establishes that there are no barrien to en-
try, thus satisfying Section 4927.03(Ax3), Revised Code.

3. Punctionally Equivalent or Substitute Services

Consumer Grouv^ Position

Consumer Groups contend that the Commission's rationale for adoption of Rule
4901:1-4-10(C)(3) and (C)(41 O.A.C., does not oomply with tlte specific provisians of Section
4927.03(AX1)(a) and (b), Revised Code, which require a fin.d9ng that either the telephone
company ts subject to competitim with r+espect to stand-alone BLBS or that AT&T Ohio's
BLES customers have reasonably available alternativea Consamer Groups believe that
AT&!'I' Ohio's appiication fails to establish the ability of alternative providers to inake funo-
tionally et{uivaient or subsHtute services readily available at competitive rates, term, and
conditions In accordance with Section 4927.03(A)(2Xc), Revised Code. Specifically, Con
sumer Groups opine that the requisite showing in this proceeding should be a comparison
of alternative providers' stand-alone BLES offerings to AT&T Ohio's stand-alone BLES in
order to ensure that functionally equivalent or substitute sernices are readily available at
competitive rates, temv, and conditions (Consumer Groups' Opposition at 14,15).

Consumer Groups submit that if functionaily equivalent or subs8tute services are
notreadily available at eompetitive rates, terms, and conditions, then cronsamers will not be
able to make choiaea in the marketplace which are capable of eonstraining AT&T Ohio's
market power (R.oycroft Affidavit at $101). Consumer Groups contend that if the rates,
terms, and conditions aseociated with the alternative providers' services differ significantly
from those of BLES, then the alternative providers should not be relied upon for the pur-
pose of satisfying Rule 4901:1-4-10(C), O.A.C. (Consumer Groups' Opposition at 35;
Roycroft Affidavit at i25).
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In order for services to be considered functionally equivalent, Consumer Groups ar-
gue that the services should be substitutable for a wide section of the residential population
(Consumer Groups' Oppositian at 26; Roycroft Affidavit at 1[18). While Consumer Groups
do not believe that there has to be the eadstence of the "perfect substitute" in order to war-
rant the granting of BLES alternative regulation, they do believe that the services should be
similarly priced to AT&T Ohio's stand-alone BLES and have tenms and conditions similar to
the company's BLES, including the ubiquitous availability of service across the exchange
(Consumer Groups' Reply at 16,17).

Specific to wireless service being a reasonable substitute to BLES, Consumer Groups
posit that, while a small number of sabscn'bers have "cnt the cord and gone wireless," it
does not follow that wireless telephony is a readily available functional equivalent to, or a
substltute for BLES (Consumer Groups' Opposition at 35; Roycroft Affidavit at 122). Con-
sumer Groups disti nguish wireless from BLES providers for numerous reasons, including
the fact that wireless providers do not offer a func.tional substitute to diai tone service qual-
ity, E9-1-1, a directory 13sting, or a reasonable means for Internet access. Additionally, Con-
sumer Groups aver that wireless 9ervice would require muitiple wireless telephones to
replace a wireline phone for a fammily (Camsumer Groups' Opposition at 36, 37; Roycroft Af-
fidavit 1[157-59, 60, 63-65, 67-70; Consumer Groups' Reply at 17,18).

Consumer Groups aiso distinguish AT&T Ohio's BLES servioe from wireless alterna-
tive serviae by pointing out that wtreless service is not available at rates, terms, and caatdi-
tions that are oomparable to AT&T Ohio's BLES rate (Consumer Groups' Opposiifon at 38-
41; Roycroft Affidavit at qQ 77-8D.100; Consumer Groups' Reply at 17-19). Additionally, to
the extent that AT&T Ohio has presented data regarding the porting of wireiine numbers to
wireless carriers, Consumer Groups argue that the low Ievels of telephone number porting
from wireline to wireless carriere support their contention that wireless carriers should not
be considered as an alternative provider to BLES (Consumer Groups' Opposition at 38;
Roycroft Affidavit at 1117). Consumer Groups also contend that AT&T Ohio has not estab-
lished that consumers can reeeive the identified wireless serviees in their homes or whether
the wireless carriers' services are available throughout the exchanges identified 9n AT&T
Ohio's appiication (Consumer Groups' Opposition at 41-LI).

Consumer Groups dismiss voice over Intereet probocol (Volp) as an alternative for
BLES due to the added expense for obtaining a broadband connection, conoerns regarding
the availability of VoII' during power outages, and coneerne regmding the availability of 9-
1-1 service (Consumer Groups' Reply at 18; Williams Affidavit at 1[67).

Consumer Groups also dispute AT&T Ohio's inclusion of companies offering service
bundles, which include BLES, as an alternative to BLES. In support of their argument, Con-
sumer Groups argue that inasmuch as the Comm9ssion, in Case No. 00-1532-TP-COI, In the
Matter of the Commtsston Ordered Investigation of an Electim Alternative Regulatory Framework

for Ittcumbent Looal Exchange Companies, previously granted alternative regalation to bun-
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dies containing BLES, the Comm►ission's BLES alternative regulation rules should be Iim-
ited to comsideration and altenutives for stand-alone BLES (Consumer Groups' Opposition
at 15, Consumer Groups' Reply at 4, 5). In support of their position, Consumer Groups ar-
gue that BL.SS-only service does not compete with the alternative providera' bundled ser-
vice offerings because they are neither functionaIIy equivalent nor substitutes for such
service (Williams Affidavit at 167). Conswmer Groups also raise the issue that local/long
distance bundles cost considerably more than the stand-alone BLES rate (Consumer
Groups' Reply at 19). Consumer Groups believe that if a competitor does not offer a ser-
vice equivalent In scope to AT&T Ohio's BLES at a price that is competitive with BLFS, then
AT&T Ohio has no reason to need pridng flen'biiity for stand-alone BLEB (id. at 5).

AT&T 's Fosition

In respomse to Consumer Gxoups' eontentinns regarding "funcHonally equivaient or
substitute services" for BLES, AT&T Ohio points out that the Cammission has previously
rejected such arguments in 05-1305. Specific to the arguments raised by Consumer Groups,
AT&T Ohio reiteraUes its eontention that smvioas do not have to be perfect substitutes in or-
der for competition to flourish (AT&T Ohio's Memorandum Contra at 4 cating AT&T Ohio's
Reply Comments in 05-1305, December 22, 2005, at 7). AT&T Ohio highlights the fact that
the Comminninn aFeed with its position and found that:

Although the products offered by those alternative providers may
not be exactly the same as the II.ECs' BLES offerings, those custom-
ers view them as substEtutes for the ILECs' BI ES. Thus, the alterna-
tive provide.ra compete agairist the II.ECs' provision of BLES.

(Id. at 5 citing 05-1305, Opinion and Order, March 7, 2006, at 25).

In regard to Consumer Groups' contention that stand-alone BLES is the only appro-
priate comparison for the purpose of obteining relief punnuant to H.B. 218, AT&T Ohio ealis
attention to the fact that H.B. 218 neither defines stand-alone BLES nor requires that stand-
alone BLES be offered by any carrier. Rather, AT&T Ohio points out that the statute simply
requires that the coammission consider °the ability of altemative providers to make furc-
tionally equivalent or substitute services available at competitive rates, terms, and condi-
tions [Id. at 9 citing Section 4927.03(A)(2)]. AT&T Ohio identi9.es the fact that, whil.e the
statute allows for alternative regulation of BLES based on the demonstration of functionally
equivalent or substitute services, only ILEC.s are required to pnovide stand-alone BLFS.'
Further, AT&T Ohio notes that, although few CLECs or intermodal carriers provide stand-
alone BLES, their BLES offerings are purchased in Iieu of and eompete with, the ILECs'
BLES offerings. Therefore, AT&T Ohio submits that to adopt Consumer Groups' narrow
interpretation would be contrary to the legislative intent. AT&T Ohio submits that the ser-
vices offered by CLECs and the various alternative providers are functionally equivalent to
and a substitute for BLES (Id. at 10).

®000tifl



06-1013-TP-BIS -12

In responsa to Consumer Groups' stated concern that the Commission should con-
sider the number of stand-alone customers for the purpose of assessing the ia►pact of BLES
albernative regulation in the context of an individual application, AT&T Ohio responds that
the only relevant issue is whether an applicant has satisfied one of the oompetitive marlret
tests (Iit at 11). While Consumer Groups advocate that reseilers should be excluded from a
Test 3 (Rule 4901:104-10(Cx3), O.A.C.) analysis, AT&T Oldo recognizes that the term "al-
ternative provider" (Rale 4901:14-01(B), O.A.C.) includes resellers (Id.).

Qommissian Conclusion

We first address Consurner Groups' argument that AT&T Ohio has failed to meet its
burden of proof required by Section 4927.03, Revised Code, due to the fact that, it did not
establish that alternative providers have stand-alone BLES offerings that are avai]able at
competftive rates, ternm, and conditions. The Commission notes that Consumer Groups
have reiterated the same arguments that they previously raised and the Commission con-
sidered In 05-1905 relative to this issue. Consistent with our prior determinations in 05-
1305, the Commission finds that Consumer Grrnips' argument with respect to this conten-
tion should be denied. Spedfically, the Commission previously found that:

The law does not zrstrict the "analysis of competition" and "rea-
sonably avarlable altemativea" to competitive products that are ex-
actly like BLES. Indeed, the law provides that the Commission
consider the ability of providers to make funckionally equivalent a
substitute services readily available to consumers (emphasis in
original). Whether a product substitutes for anotl3er product does
not turn on whether the product is exactly the same. Clearly, cus-
tomers that leave an ILEC's Bt,BS offering to subscn'be to another
alternative provider's bundled service offering view such bundled
service offering as a reasonable alternative service, and a substitute
to the ILHCs' RO Additionally, customeis who subscribe to
these bundled offerings are by definition B€.BS customera

(03-1305, Opinion and Order at 25).

Further, we have already concluded that

More customers are substituting their traditional BLES with com-
petitive service offered by alternative providers such as wireline
CLECs, wlrrles8, VoII' and cable telephony providers. Alahvugh the
products offered by those alternative providers may not be exactly
the same as the ILSCs' BLES offerings, those customers view them
as substitates for the ILECs' BLES.
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Accordingiy, we find that, with techtwlogy advancements, alterna-
tlve providers such as wFreline CLECs, wireless, VoIp, and cable te-
lephony providers are relevant to our consideration in deterniining
whether an II.EC is subject to competition or customers have rea-
sanably available aiternatives to the 1LECs' BLSS offering at com-
petitive rates, tertns, arul conditions.

Based on the record, we find that the substitution by exnd users of AT&T Ohio's
BLES with wirelm, VoIp, cable and CLEC wireline services demonstrates that these pro-
viders customize their service offerings in order to be able to meet different customers'
needs and lifestyles. As a result, these service off+esings are viewed by consumers as subeti-
tutes for BLES (AT&T Ohio AppHcation, Ex. 3; AT&T O3uo Supplement to Application;
AT&T Ohio's Memorandum Contra, Attachments 3 iiuough 5). Although not each of the
substitute services for BiES will meet the needs of AT&T Ohio's BM customer base, this
daes not negate the considerafion of a partioular service as being a reasonable alternative to
B1.8S. Each teckmology platform has its own unique characteristica that, competitive pro-
viders utilize for the purpose of customizing the4r service offerings In order to be oonsid-
ered as an atternative to BLES. Customers subsenbing to services offered by various
altemaiive providers, and not subscribing to AT&T Ohio's BLES, demonstrate that end ue-
ers perceive the aiternative providers' servioes to be a reasonable aiternative and substitute
for the II,HCa' BI.ES offerngs when eonsidering factors such as service quality, rates, terms,
and conditions. Otherwise it is reasonable to canclude that they would not have switched
from AT&T Ohio's BLES.

Consistent with this determination, we reject the Consamer Groups' argument that
wireleea providers should not be camaidered as alternative providecs for BLES based on the
contention ttiat only a smaIl subset of the population aclvally replaces their BLES service
with wireieas providecs. The Commigefon rebognizRS that a spedHc segment of the popula-
tl(m does select wireleas service ia lfeu of BLES and, therefore, such seraice should be in-
duded amongst the acceptable alternatives for BL,ES. The Commission notes that this point
was not disputed by Consumer Groups (Roycroft Affidavit at 12,43). We find that the re-
oord In this instant proceeding demonatratea that customers in the exwhanges listed in At-
tadiments A and B substitute their AT&T Ohio service with varions services offered by the
wireless providers identified in the relevant exchanges (AT&T Olrio Application, Ex. 3,
AT&T Ohio Supplement to Application, AT&T Ohio's Memorandum Contra at Attach-
ments 1-6).
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In reaching the aforementioned decision, the Commission rejects Consumer Groups'
position that in order to 'rystify the granting of BLES alternative regulatiort, the fundionally
equivalent services must be similarly priced to AT&T Ohio's stand-alone BLES and have
terams and conditions si.ynilar to AT&T Ohi.o's BLES, including the ubiquitous availability of
service across the exchange. Although alternative services may not be offered pursuant to
identical terms and conditions as AT&T Ohio's BLES, 5ection 4927.03(A)(2)(c), Revised
Code, requix+es only that the functionally equivatent or substitute services be readily avail-
able at aompelitive rates, terms, and eonditions. Conaistent with the criteria set forth in
Rule 4901:14^10, O.A.C., to the extent that AT&T Ohio is losing BLES customers and the
requisite number of alternative providers are present, it is evident that funcktonally equiva-
lent or substitute services are readily available.

4. Market Share

Consumer Groung' Position

Consumer Groups assert tliat "a carrier providing service to only a handful of cus-
tomeis does not have a presence in the market suffident to aonc.lude that the carrier would
be capable of discipW+ing the 1LBC's BLES prices if alternative regulation is granted (Con
sumer Groups' Opposition at 28; Willians Affidavit at 192). Consumer Groups assert that
to the extent that alternative providers have customers, but are not active merket partici-
pants, they should be excluded from a competitive market test since they are not making
funckionaU.y equivalent or substitute servioss to the ILBC's BLBS readily available at com-
petitive rates, terms, and conditioais (Consumer Groups' Opposition at 28; Williams Affida-
vit at V5; Consumer Groups' Reply at 14). Consumer Groups further elaborate this point
by stating that consumers cannot consider a particular provider as an option if the company
has oeased marketing the service. Consumer Groups aver that many of the providers iden-
tified by AT&T Ohio do not have the provision of stand-alone BLES in their business plans
and do not market the availability of the servke (Id. at 15,16).

AT&T O%o's Pos4tion

In response to Consumer Groups' assertion that, in order for an alternative provider
to have a presence, it must be serving a minnnum number of the customers and must be ac-
tively marketing in the specific exchange, AT&T Ohio simply focuses on whether an alter-
native provider is actaally providing service in the exchaage. The oDmpany rejects any,
belief that each and every residential customer within a given exchange must have five aI-
ternative providers available to them in orde to satisfy the competitive market tests (Id. at
12). Notwit(istaading its position azt this issue, AT&T Ohio notes that resellers and all coi-
l.ocated CLF.Cs have aeoess to each residential subscriber in an exdiange and that VoIP and.
wireless carrlers are not constrained by exchange boundaries.
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Commission Condusion

'The Commission rejects Consumer Groups' contention that an alternative provider
must be serving a minimum number of customers in an exchatige in order to be considered
for the purpose of a aompeHtive market test. In establishing the specific criteria for the
compelitive market tests in 65-1305, the Commission properly conaidered all relevant fac-
tors and attempted to establish a balanced approach for determining if the statutory intent
of Section 4927.03, Revised Code, has been satisfied.

The Commission also rejects the Consumer Groups' requirement that AT&T Ohio
verify that an identified alternative provider makes the service available to the entirety of a
market in order to demonstrate that the alternative provider's service offering is available
within the relevant market. We find that such requiremer ►t would be extrerneiy difficult to
enforce inasmuch as the relevant information Is available only to the alternative provider,
and not the ILEC. The fact that an altemattve provider may not be directly marketing ita
service is not relevant to the Commission's evaluation. Rather, the important factor for eon-
sideration Is whether the alternative provider's service is availabie to residential customers
pursuant to its tariff and whether it is currently serving residential custonaers.

As discussed above, Consumer Groups assert that the Commission should rely on
market forces and consider as part of the competitive market tests the size of alternative
providers, their market shares, and their longevfty-in market First, the Commission points
out that, pursuant to Section 4927AD3(A)(2Xd), Revised Code, consideration of criteria such
as market share is permissive, but is not mandatory. Additionally, the Commission agrees
with AT&T Ohio's contentions that an iLEC is not always able to identify where the lost
liines have migrated and that an II.EC does not have access to other coi npetitors' market
data in order to c.alculate the cornpetitor's market share. The Commission recognizes that
an access line can be lost to an unregulated competitor (such as a VoIP provider), lost to an
affiliated or unaffiliated wireless provider, disconnected due to a move, eoaverted to digital
subscriber loop (DSL) provided by an ILEC affaliate or an unaffiliated provider, or a3n
verted to cable modem serviee provided by an unregu]ated entity. The only scenarios un
der which an ILEC would be able to identify where the lost residential accese line migrated
9s when it is transferred to a CLEC that either utilizes the ILgCs unbundled network ele-
ment (UNE) or when it ports the telephone number assoclated with the lost residential ao-
cees line.

As a result of this identified difficulty, the Commission requires a demonstration of a
competitor's market share as a measure of market power only with respect to Test 3. The
Commission also finds that a market share crnberia would not be appropriate in those ex
changes/marketa where competitors have elected diffenmt tectuwlogies for their market
entry strategies. Therefore, the percentage of residential access linea lost incorporated as a'
requirement in Rule 4901:1-4-10(C)(1) and (C)(4), O.A.C., is a more reasonable method of
assessing market power and the levet of crnnpetltion that an ILEC faces in a given exchange
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when the main competitors are not CLECs. This is due to the fact that the ILEC does not

have to rely on customer-speciHc migratian information under these tests.

B. Actual Competitive Market Test Analysis

1. Test 4

a. Access Line Loss

Consumer Groups' Position

Specific to Rule 4901:1-1-IO(C)(4), OAC., Consumer Groups focus on the require-
ment that an applicant must demonstrate that for each requested telephone exchange,
there has been a loss of more than fifteen percent of the residentlal aocess lines. Consumer
Groups question the significaiue of the fifteen percent threslwld. Consumer Groups believe
that the criteria such as size of the alternative providers, market shares and longevity pro-
vide a better measure of whether a provider can truly exert competitive pressure on the
ILEC's service offering. Consumer Groups betieve that such factors assist in dpMm+;*+±++g
the carrier's presence ia an exchange and its ability to serve customers throughout the ex-
diange (Consumer Groups' Opposition at 18, 41, 42; Williams Affidavit at'gY4',, 68).

Consumer Groups aleo assert that this prong of the test does not satisfy Section
4927.00(Ax1), Revised Code, because AT&T Ohio has not demomstrated that stand-alone
BI.PS lines were lost to unaffiliated providers of BLES as a result of aompetitive reasaais
(Consumer Gmaps' Opposition at 14, 17; Consumer Groups' Reply at 27, 28). Instead,
Coasumer Groups submit that AT&T Ohio's data inrludes customers who have switched
second Wtes to AT&T Ohio's DSL service, cuskomers that migrated to AT&T Ohio's own
wireless affiliate, as well as customers who have moved from AT&T Ohio's service territory
(Consumer Groups' Oppositton at 15,17, 23). Consumer Groups also attribute some of the
alleged loss of aooeee lines to the decline in population and income in certain portions of
AT&T Ohfo's serviee territory (Id. at 23, 24). Consumer Groups aonsider these reasons to
have nothing to do with the issue of competitive eMry for BLES (id. at 17, 23,.24; Roycroft
Affidavit at $34 ; Williams Affldavit at q148). Rather than focusing on lost access lines in.
the aggregate, Consumer Groups opine that, in order to truiy comply with Section 4927.03,
Revised Code, the Commission should have adopted a competit[ve market test that was
limited to osil.y those access lines lost to stand-alone BLES competition (Consumer Groups'
Opposition at 1-6,15).

AT&T Ohio's Position

In response to Consumer Groups' claim that the competitive market test set forth in.
the Rule 4901,1-4-10(C)(4), O.A.C., does not sattsfy the statutory criteria for the purpose of
granting alternative regulation. AT&T Ohio opines that, amsistent with Rule 4901:1-4-
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10(C), O.A.C., the satisfaction of the competitive market tests properly demonstrates com-
pliance with the statutory criteria. In support of its cnxrtention, AT&T Ohio states that its
application depicts the following:

(1)

(2)

(3)

Many CLECs have approved interconneCtion agreements with
AT&T Ohio,

Iviany CI.ECs have Commission approved tariffs for BLE9,

Many CL.F.C® are serving residentiai customera with their own fa-
cilities or via resale,

(4) Many customera have ported theix numbers to CLECs, wireless, or
VoIF providers.

(5) The number of AT&T Ohio residentiat access Hnes have sfgn'if'i-
cantty dettreased while the alteimtive provider neddentia! market
share has increased.

In response to Consumer Groups' assestion that AT&T Ohio's application reflects ob-
fuscation and intentional vaguenesa, the applicant states that it filed an eacbensive applica-

tion, supplemented it with additional inforaiation, responded to two Commission staff data
requests and numerous discovery requests. AT&T Ohio oone4ders Consumer Groups' dis-

satâsfactlon to be more related to their unhappiness with what the application demonstrates
rather than with the level of detail of information provided in this case (AT&T Ohio Meno-

randutn Co.ntra at 17).

Commission Conclusion

As noted above, Consumer Groups argue that the Comatission's adopted competi-
tive market test in Rule 4901:1-4-10(C)(4), O.A.C., does not comport with Section
4927.03(Ax2), Revised Code, as the residential access lix+e loss criteria under that test can
result from a wide varlety of factors; some of which have nothing to do with the statutory
criteria set forth in Section 4927.03(A), Revised Code. These indude: customers switehing
to DSL or cable modem and disconnecting the second line; castomers switching to AT&T
Ohio's wireless affiliate service; or decline in a number of households in the market test
area.

First, the Commission notes that thia same argument was rafsed by Consumer
Groups in the rehearing phase of the 05-1305 nilemaking prooeeding. The Couunission was
mindful of the concerns now raised agaia by Consumer Groups and fally considered them
in adopting the requirements of Rule 4901:1-4-10(C)(4), OAC.
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Spedfically, the Commission purposely established the 15 percent residential access
line loss criteria in conjunction with the year 2002 residential access 13ne count of the 1LEC.
The Commission utilized this time frame as the starting point of the calcuiation in order to
exdude the data distortion conosrns ecpressed by Consumer Groups (05-1305, Entry on Re-
hearing at 13,14). The Commission alsv finds that the reaQrd in this case is void of any data
to support the allegation that all disconnected residential second lines were being used for
Internet access and not for voioe communications. We further point out that wltnesa Wil-
liam's generic analysis of the overall increase in D6L cotmectiorns in the state of Ohio be-
twaea 2002 and 2Q05 (Williams Affidavit at 1142), is not dispositive of the evahuqtion of
AT&T Ohio's application for BLES alternative regulation specific to the individual ex
changes identified by AT&T Ohin in its application in this proceeding.

Whi1.® Consumer Groups argue that the Commission erred by selecHng the year 2002
as the starting point for measuring the residential access line loss for an 1I.EC under Rule
4901:1-4-10(Cx4), OA.C., the Commission believes that the data contained in Table 1 of
witness Roycroft's filed affidavit sapporYs the CommMOn's adoptian of 2002 as the start-
ing point for measuring the residential acem line loss for an II.EC In Test t Specifically,
Table 1 den►onaerates that between the years 2002-2005, on a statewide-basis there was a:

(1) Significant cleeiire in the number of ILHCs' switched acress lines.

(2) Significant increase in the number of CI.BCs' switched access lixces.

(3) Si•gniS.cant decl9ne in the growth rates of DSL line in Ohio.

(Roycroft Affidavit at Table 1, Rows 1, 2, and 5).

As discussed above, Consumer Groups also argue that the eompetitive rnarket test in
Rule 4901:1-4-10(C)(4), O.A.C., does not aecount for the possibility that there are a declining
number of houseltolds in the identified AT&T Ohio exchanges and that tiv,s reduction may
be distorting AT&T Ohio's analysis of the competitive market test. In dimmissing tkiis ar-
gument, the Commission highlights the fact that Consuu ►er Groups have failed to recognize
that the Commission's requiremern of at least a 15 percent total residentiat aecess iine k>sa in
an exchange fally captures the impact of families moving out of a speci.fic exchange as well
as familiea moving into that exchange.

With respect to Consumer Groups' argument that llnes lost to AT&T Ohio's w4reiess
affiliate should be excluded for the purposes of the 15 percent line loss c.alculation, the
Commissiort notes that, while the Commission did not specificaHy require a demonstration
that the access lirues were lost to a particular provider, the nil.e reco'gn9zes the importance of
tmaffiliated alternative providers by requiring the presence of at least five unaffilisted facili-
ties-based alternative provides serving the residential market. The Commission empha-
sizes that, in developing the competit'rve market teats in Rule 4901:1-4-10, OAC., we'
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considered the statutory factors outlined In Section 4927A3(A}(2) and(A)(3), Revised Code,
and a1I of the arguments and concerns raised in the rulemaking proceeding and raised hexe
apin. The goal of the Comsnission is to have administrativeiy pracd.cable tests using the
most objective criteria to comply with the statute. The Comrnission exencised its ecpert9se
and judgment based on the Information on the record in 05-1305 and eonsidered all possible
causes for acaess line loss. In doing so, the Commission detenmined that for Rule 4901:1-4-
1fl(C)(4), O.A.C., a alinintum of 15 peroat residential access line loss in a given exchange 9s
appropriate, provided that it is accompanied with the presence of at least flve unaffiliated
facilities-based alternative providers serving residential market in that exc3iange. Aocord-
ingly, the Commissdon finds that the arguments and data presented by Cansumer Groups
fail to demonstrate that the Test 4 requirement of a minimum of 15 peroent of total residen-
tiel aco_ss Iine kiss since year 20Q2, in a given exchange does not satiefy the statutory crite-
ria of Section 4927.03, Revised Code.

Based on the data presenbed by AT&T Ohio (Apptiratian, Ex. 3; AT&T Ohio Memo-
randum Contra, Attachment 5), for all of the 119 exchanges specific to Test 4, we find that
AT&T Ohio's application satisRes the criteria that "at least 15 percent of total reeidential ao-
cess lines have been lost sinae 2002 as reflected in the applicant's annual report filed with
the Commission in 2003, refl" data for 2002."

b. Faciiities-foased Altemative Provider

ConsumerQmws' Position

With respect to Test 4, Consumer Groups assert that AT&T Ohio has faiied to dein-
onstrate that the companies reiied upon for the purpose establishing the presennce of facili-
ties-based providers actually own, operate, manage, or control the facilitiea utiiized for the
provisian of service (Consumer Groups' Opposit3on at 25, 4748).

In regard to the facilities-based, alternative provider prong for Test 4, Consumer
Groups believe that AT&T Ohio has not shown that there are five unaffiliated facilities-.
based alternative providers serving the residential market in any of the exchanges identified
for Rule 4901:1-4-10(Cx4), O.A.C. (td. at 66). In particular, Consumer Groups do not aon-
sider ACN Communications Services (ACN), Budget Phone, Bullseye Communications
(BuBeeye), Ciaergy Communications (Cinergy), Comcast, Insight, MCI, New Accesa Com-
nuuiications (New Acoess), Revolution Coaununications, Sage Telewm (Sage), Tallc Aaner
ica, Time Warner Cable ('iime Warner), Trinsic Coma ►unications (Trizmc), and VarTec
Telecom (VarTec) to be facilities-based providers (ld.; Williams Affidavit at q196, Table 2;
Consumer Groups' Reply at 30-M). Consumer Groups also exdude Cincinnati Bell Ex-
tended Tenitories (CBET) in stx exckhanges and First Communications in 111 exchanges due'
to the fact that they do not own, operate, manage, or cantrol network fadiities in those ex .
changes (Consumer Groups' Opposition at 55, Williams Affidavit at Y198).
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Additionally, in an effort to disqualify some of the 17 wirnline providers identified in
AT&T Ohio's applicatioay Consumer Groups argue that any CLBC providing residential

service via "Local Wholesale Complebe" (LWC) or the unbundled network elema►t plat-

form (UN&P) does not satisfy the Rule 4901:1-4-O1(G), O.A.C., definition of fadllties-based
provider and, therefore, should be excluded from the analysis in Test 4. Specifically, Con-

sumer Groups allege that AT&T Ohio, and not the identified carriers, owrte, opeTates, man-
ages, or controls the network facilities used by the carrier providing resident7al service via

LWC or UNEP(Consumer Groups' Opposition at 25,26, Williams Affidavit at 113942).

Based on these concerns, Consumer Groups argue tl+at CJN&P and LWC fail to sat-

isfy the intent of the state's telecommunications policy as delineated in Section
4927.02(A)(2), Revised Code (Consumer Groups' Opposition at 24, 25). Therefore, Con-

sumer Groups assert that all of the CLECs that utilize U1VE-P and LWC arxangements, and
are relied upon by AT&T Ohfo in its apptication, are not actually facilities-based CLECa as
defined by Rule 4901:1-4-01(H.), O.A.C. (Consumer Groups' Opposition at 7; Consume
Groups' Reply at 23; Williams Affidavit at $182).

AT&T Ohio Positton

Regarding C',onsumer Groups' aontention that certain providers should not be con-
sidered for the purpose$ of the competitive market tests due to the fact that they are not fa-
cilitiee-based, AT&T Ohio contends that C.onsumer Groups have failed to recognize that, in
accordance with Rule 4901:14-01(H), O.A.C., only resellers of the IL.EC's local exchange
services are not to be included in the classification of a facilities-based provider (AT&T Ohio
Memorandum Contra at 22 citing Rule 4901:1-4-01(I3), O.A.C.). Therefore, Inasmudr as
providers of BLES provision serviae pursuant to LWC and LiN&P, AT&T Ohio asserts that
they should be considered as facilities-based carriers (Id.).

Regarding Consumer Groups' criticism that AT&T Ohio has reiied on alternative
providers in Test 4 that are not offering perfect substitute services, the company agrees with
the Conimission's prior deterndnation that the law does not restrict tlte analysis of competi-
tion and reasonably available alternatives for BLFS (Id. at 27 citing 05-1305, Opinion and
Order at 25). AT&T Ohio considers wirelees and VolP providers to be altwkatives to wire-
line BLES service (Id. at 28). AT&T Ohio opines that the important factor for determining
whether a service is a competitive substitute for BLES is whether the service has the poten-
tial to take signtficant amounts of business away from BI.I±S (Id. at 29).

Commiasion Condusion

As discussed below, we find that, based on the data in the record, 13 of the 17 wire-
line provides identified by AT&T Ohio satisfy the facilities-based criteria of Test 4 (AT&T
Ohio Application, Ex. 3; AT&T Ohio Supplement to App2io3tion). These carriers are deline-
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ated on Attachmmt A of this opinion and order. SpeciSc to Consumer Groups objections to
the consideration of providers utiIizing IIN&P and LWC facilities, the Commission has
long reoognized that tJNE-P and LWC facilities are jointly managed and controlled by the
CLEC and the TLEC. In support of this position, the Comntission considers the fact that
CLECs offering service pursuant to LWC or LJNE P are able to cor ►trol the specific services
that are offered over these facilities, the spedfic features that are activated, and the timing of
when a service is aommenced and terminated. On the other hand, a carrier providing ser-
vice solely by resale of the II.EC's local exchange service does not qualify as a facllities-
besed CLEC.

Remgnizing such distincdons, the Commission has defined a facilities-based CLEC
as:

Any looal exchange carrler that uses fac71i6ies it owns, operates,
manages or controls to provide service(s) subject to the commission
evaluation; and that was not an incuatbent local exchange carrier in
that exchange on the date of the enacGnmit of the 1996 Act. Such
cerrier may partially or totally own, operate, manage 2-r control
such fac3lities. Carriers not included in such classification are carri-
ers providing service(s) solely by resale of the innzmbent local ex
c,Fwnge carrier's local exchange serviaes (Emphasis added).

(Rule 4901:1-01(G), O.A C.).

As to the Constnner Groups' oantention that AT&T Ohio has acknowledged that
CLECs do not owiy operate, manage, or control the facilities that they lease from AT&T
Ohio under LRfiFE-P and LWC arrangements, we canclude that Consumex Groups' claim is
unsupported inasmuch as Consumer Groups failed to inquire as to whetb.er the CLECs leas-
ing facilities from AT&T Ohio under UNE-P and LWC arran.gements also manage and con-
trol these facilities as contemplated in the definition of facilities-based CLECs pursuant to
Rule 4901:1-4-01(G), O.A.C. Therefore, the Commission finds that CLECs leasing facilities
in a given exchange fram AT&T Ohio pursuant to UN1rP and LWC arrangements, par-
tially manage and control such facilities and are, therefore, facilities-based altemative pro-
viders, as well as facilities-based CL1:Cs, pursuant to the definitions in Rule 4901:1-4-01(G)
and ", O.A.C., respectively.

Accoraingly, for the purposes of satisfying the requirements of the second prong of
Test 4, we determine that the following carriers are facilities-baaed, alternative providers:
ACN, Budget Phone, CBET, First Communicattons, MCI, New Access, Revolution, Sage,

Talk America, and Trinsic.

Although we note that Buckeye Telesystens, Comcast and Insight do not lease UNE-
P or LWC arrangements from AT&T Ohio, the record demonatrates that they use their own
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switching facilities and has ported telephone numbers in specific exclhanges identified in
Attachment A to this opinion and order (AT&T Ohio Supplement to Application). Aonord-
ingly, we find tllat Buckeye Telesystems, Comcast, and Insight are facilities-based, alterna-
tive providers for the purposes of satisfying the requirements of the second prong of Test 4.

With respect to the issue of unaffiliated providers and the iderntification of unaffili-
ated, facilities-based alternative providers, the Commission notes that AT&T Ohio lias not
identifled any affiliated provider in its application Therefore, we find that the identified
alternative providers listed in Attachment A of this opinion and order satisfles the requisite
"unafflliated" criteria of Test 4.

With respect to the remaining four wireline providers (Biillseye, Cinergy, Time War-

ner, and VarTec), we find that, based on the data on the record, for aII of the exchanges for
which these cikrriers were identified, the wireline providers meet some, but not all, of the
requirements of the semnd prong of Test 4. Therefore, these carriers should not be consid-
ered for the purpose of aatisfyir►g Test 4(Id.).

With respecE to Alltel Wireless, Cincinnati Bell Wireless, Verizon Wireless, and
Sprint/Nextel, we find these wireless providers are fadlities-based providers that satisfy the
second prong of Test 4 as discussed in detail e}sewhere in this opinion and order. The
Comatission notes that Consumer Groups do not dispute this determination.

C. Marketpresence

Consumer Grougs' Position

As discussed above, Consuamer Groups reject all of the wireless carriers proposed by
AT&T Ohio, partially due to the contention that they do not serve all of the identified ex-
changes in their entirety. With respect to cable-based providers, Consumer Groups did not
include entities for those excbanges in which ihey do not serve the entire exchange (Con-
sumer Groups' Opposition at 66). Although Consumer Groups actmowledge that both In-
sight and Comcast utilize theer own facilities to provide servioes, they posit that Insight and
Comcast should be disqualified as facilities based alternative providers because their ser-
vice offerings are not readfly available fn the relevaat market (Willfams Affidavit atn 95,
96,164). SpecificaIIy, Consumer Groups argue that there is no evidence to demonstrate that
insight. and Coa►cast provide servioe or have cable facilities throughout the entire excbanges
where they have been identified as facilities-based alternative providers (Id.).

AT&T Ohio's pasitta3t

AT&T Ohio opines that for the purpose of satisfying the criter9a of market presence,
the essential issue to be determined is whether a carrier is present or absent in an exchange.
With respect to the alternative providers identified in its application, AT&T Ohio asserts
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that they are all present, providing service, and have residential customers (AT&T Ohio's
Memorandum Contra at 12).

(',onvnisaton Conclusion

We reject the Consumer Groups' narrow interpretation of Section 4927.03, Revised
Code, inasmuch as it is overly restricFive in scope. In previously selecting an exchange as
the marketl for which competition for an TLEC's BLES can be evaluated, the Commission
articulated that an exdun.ge would:

(1) Exhibit similar market conditions within its boundary.

(2) Provide an objective definition that would allow for evaluation of
competition on a reasonable granular leveL

(3) Be practical to adnlinister as Ii.BCs collect and report data at the ex-
change level.

(05-1305 Opiriion and Order at 18,19).

Additionally, being mindful of the market realities, and to ensure that an II,EC
would onty attain BLES pricing fiedbility in markets where it faces aumpetition for BLES or
where'BLES customers have reasonably available alternatives, the Commission aelected an
exchange as a market de6nitiorL

The Commission finds that in order to satisiq Consumer Groups' narrow interpreta-
tion of the statutory provisions, a market would have to be as small as a°dty block" for
wlreline providers, or even as smaU as a"sin.gie residence" in order to guarantee ttiat wire-
lees service is reaching consumers indoors at their homes. Such an inberpretation ia contrary.
to the statutory lntent of Section 4927.03, Revised Code, and would be impractical, and ex-
tretnely difficult to adntiaister. The ComT1f4s+on finds that the coveage maps and data
provided by AT&T Ohio for the four aforementioned wireless providers demonstrate that
their wireless serviee offerings are readily available to customers of the exchanges identl9ed
in Attachme.nt A of this opinion and order, and, therefiore, satisfy the second prong of Rule
4901:1-4-10(C)(4), O.A.C

Specifically, the Commissiam finds that in the relevant exchanges Iisted in Attach-
rnent A of this opirdon and order, AT&T Ohio's application demonstrates, that Alltel Wire-
less, Cincttutiati BeA Wireless, Sprint/Nextel, and Verizon Wiretess advertise the availability
and coverage of their service offerings in the relevant exchanges on their websites. The

1 One of the few iseuer that Consumer Groups suppotted in 05-'1305 was the selectiom of an exdw►ge as the
marketdefinitiam.
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C.ommission n otes that Consumer Groups do not dispute this deterzninafion. Therefore, we
find that these four wireless providers meet the "presenoe in the market" requirement of the
secnnd prong of Test 4 and Test 3 in the relevant exchanges identified in Attaclmtente A an
B of this opinion and order. Similarly, the Commission finds that the coverage areas of In-
sight and Comcast satisfy the market presence criteria fior the purpose of being caaisidered
as alternative providers.

We also note, and Cwaumer Groups do not dispute, that:

(1) Subscrlbers of CLECs utilizing LWC arrartgements are in fact cus-
tomers of those C1.ECs, and not customers of AT&T dhio BLES.

(2) CLECs providing residential service via LWC arrangements are in
fact offering their services via their current tarlffs.

We find that the residential white pages listing, LWC access line data, and 9-1-1 data
provided in the record deac►onstrates that the ident[fied CLECs offer service to residential
customers in the rrnlevant exchanges, as denoted in Attachment A bo this opinion and order.
Also, the record demonstrates that those CLECs maintain current tariffs on record with the
Commission in which they make residenNal services available to current and prospective
customers, with no grandfathering provisions In the reievant exchanges. Additionally, the
record demonstrates that most of the CLECs providing residential service via LWC ar
rangements are in fact advertising theiir offer3ngs on their respective websites in the relevant
exchangee. Accordingly, we find that the following faci]ities-based CLECs offering service
to residentlal subscribera satisfy the market presenoe requirement of the second prong of
Test 4 in the relevant moduwges identified In Attachment A to this opinion and order. ACN,
Budget Phone, CBET, Coauast, First Communications, Insight, MCI, New Acvm, li.evolu-
tion, Sage, Talk America, and Trirsaa

The Commission believes that factoss like longevity iit the competitive market, while
somewhat noteworthy, do not have a direct bearing on the state of the competitive market
at any given point in time. Rather, the Commission believes that criteria such as the re-
quired presence of several unaffiliated, facilities-based providers is a inore significant factor
for supporting a healthy suetainable market, because this criteria demonstrates a gneater
commitment of a carrier to remain in the market as a competitor. The Commission believee.
that the rnore appropriate measure for amsideration is the overali state of the anmpetitive
ntarket demonstrated by the presence of a sigttificant number of competitive providers in
the retevant market and an analysis of whether AT&T Ohio has lost a considerable abare of
its access fines in a specific exchange. Through such an examination, there will be better as-
surance that there is a reasonable level of BLES alternatives to warrant the granting of BLES
alternative regulation. Further, to the extent that the state of the competitive market were to
significantly change In a negative direction, the Commfssion notes that, under the authority
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granted by Sect3on 4927.03(C), Revised Code, and by Rule 4901:1-412, O.A.C., the Commis-
sion may, within five years, modify any order establishing alternative regulation.

e. Serving the Residential Market

Consumer Grou,gs' Position

Consumer Groups argue that in order for carriers to be considered as faciliHes-based
alternative providers for the purpose of Test 4, AT&T Ohio needs to make a showing that
they serve the residential market by actively marketing service to residentia2 custoniers
(Williams Af6davit at 4175).

AT&T Ohio Positioat

AT&T Ohio asserts tlW for the purpose of identifying those aiternative providers
that are serving the residential market, it relied on criteria identified on the exchange sum-
mary sheet fnr each exchange (AT&T Ohio Application, F.x. 3). As an example, AT&T Ohio
represente that for each CLEC listed on the sumawry sheet, the CLEC's tariff was reviewed
to be sure that a tariff for residential BLES was on file with the Commission (AT&T Ohio's
Memorandum Contra, Attachment 1, at 5, 7, $).

Commiesion Conclusion

As to Consimter Groups' argument that in order for carriers to be considered as fa-
difties-based alternative providers under Test 4, AT&T Ohio ileeds to make a showing that
they serve the residential market, we find that Comsiwaer Groups do not dispute that, with
the exception of Buckeye Teiesystem, tfte 13 identi.fl.ed carriers addressed lierrein, provide
services to the residential market pursuant to tariffs on file with the Commission, have resi
dential listings in the white p", and mazntain a websifie that advertlses the residential
service ofirring In the relevant exchaage (AT&T Ohio Application, Bx. 31 AT&T Oh9o Snp-
plement to Application). With respect to Buckeye Telesystem, we find that the company
provides local residentiai service as demonstrated by its tariffs and residential white page
direcbory listings (td.).

With respect to Consumer Groups' aontention that there is no evidence that CBET
serves residential lines in the Mf.ddietown and Monroe exchanges, we find that the data in
the record (including residential white page listings) demonstrates that, in those two ex-,
changes, CBET provides local residential service as desrn'bed in CBffi"s tariffs (AT&T Ohio,
Suppleme.nt to Application; AT&T Ohio Memorandum Contra at Attachm®nts 1 and 2).:
Therefore, we find that CBET serves residential lines In the Middletown and Monroe ex-
ahanges.
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Acoordingly, we determine that the following facalities-based alternative providers
provide their servioes to residentfal customers in the relevant exchanges as identified in At-
taclunent A of thfs opinion and ordee ACN, Buckeye Telesystem, Budget Phone, ®ET,
Pinit Communications, MCI, New Access, Revolution, Sage, Talk America, and Trinsie.

Relative to w3reless providers identified in AT&T Ohio's application, we find that
Alltel Wireless, Cincisinad Bell, Verizos Wireless, and Sprint-Nextel adverdee the availaw-
ity and coverage of their service offerings in the relevant exchartges and have residential
customers who did in fact dismnnect AT&T Ohio's BLES service in exchanges identified in
Attachment A to this opinion and order (Roycroft Affidavit at 1116). We also dismfss Con-
sumer Groups' argument that the witeline-to-wirnless number portfng data provided by
AT&T Ohio reflects that residential cord-cutting behavior in AT&T Ohio's service area is
very liniited2 and, therefore, does not support AT&T Ohio's use of wiretess carriers as alter-
native providers (Id. at $M76). Accordingly, we find that Alltel Wireless, Cincinnati BeIl
Wirnless, Sprint/Nextel, and Verizon Wireless are unaffiliated, faci}ities-based, providers
which have established their presence and serve residentiat cuatomers ir ► the exchan.gs
identi$ed in Attachment A of this opinion and order for the purpose of satisfying the sec-
ond prong of Test 4.

g. Exchanges Requiring Special Consideration Due to Unique Cir-
cumstances

Consumer Gmups' Position

Consumer Groups allege that inadequacies exist with respect to the data associated
with those AT&T Ohio exchanges in which two exchanges share one switch.3 Due to this
sharing wrAngement, AT&T Ohio is unable to separately identify the competitive lines
served by wireline carriers in each exdhange. As a result, Consumer Groups submit that
AT&T Ohio oannot separately idexttify the competitive lines served by the wireline carriers
in the affected exchanges, thus, adversely impacting the ability to effectively apply the
competitive market tests ia accordance with Rule 4901:1-4-10(C)(3) and (C)(4), O.A.C. (Con-
sumer Groups' Opposition at 21, 22; WiWams Affidavit at 9[479,159).

9pecsfcalty, Consumer Groups reconunend that the Commission reject AT&T Ohio's
application for BLES alternative regulation for the following four exehanges: Gates

2 Dr, Roy¢oft, in conductLxg hls analysis mognized 8iat white the ported mtmbers data indudee both reai-
dentiel acul buainess Iines, wirelee® aubstitutian for wireliae 3s not a widespread oacurranw !or medim or
largeln:eine®ees.
The Gater Milk/Cheaberland and Cleveland/Wickllffe ecchangee relate to Rule 4901:1-4-10(C)(4), O.A.C.
The Canel YV'md+es4er/Grovepost exdun$es relate to Rule 4901:1-0-10(C)(3), O.A.Cr and ane dYcuseed in-
far. The 3erswville/8omeitna exdtangee relate to Rale 4901:1-l-10(CX4) and 4901:1-d-10(Cj(3), OA.C,

neVeCtively, and are discassed iafrp.
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1Vlills/Chesteriand and Cleveiand/Wicklifle. Consumer Groups identify apecific problems
related to the fact that each pair of exchanges is served by one switch (td, at 122).

First, Consumer Groups assert that inasmuch as each pair of exchanges is only
served by one swikh, the requisement that the aompetstive market test be performed on a
telephone exchange area basis cannot be satisfied. Second, Consu.mer Groups point out that
the identified faaiities-based CLEC or alternative provider may serve one exchange but not
the other, which may present a Nfalse positive" for meetimg the competltive market test (Id.
at 67,122).

AT&T OhiQs 1'osition

AT&T Ohio discusses Consumer Groups' objections related to the eae+arios de-
scribed sapm, in which a paired analysis was performed for those exchanges in which a sin-
gle central of&ce serves two different exchanges. AT&T Ohio believes that, rather than
d3amissing theae exchanges, the Commiseion should reaognfzx that AT&T Ohio vsed the
most predse ir►formation available. Additionally, AT&T Ohio atates that this combaied
analys3s was only performed for the purpose of calculating CLEC market share pursuant to
Ruie 4901:14-10(C)(3), O.A.C., and for athempting to demonstrate the presence of individ-
ual CLECa vsing line and ported number 3nformation (AT&T Ohio Memorandum Contra at
29). AT&T Ohio notes that the C.'LEC line and ported number inforrnation represents oniy a
portion of the competitive infora ►ation presented for each exchange (Id. at 30).

Commisston's Conclusion

Notwitbstanding the fact that one switch served two exchanges, the Commission
finds that AT&T Ohio has submitted data on an individual exchange basis demonstrating
that the firsk prong of Rule 4901:1-410(CX4), O.A.C., has been satisfied for the Gatea 1vli]ls,
Cheseerland, Cieveiand, and Wickllffe excbanges (AT&T Ohio Application, Ex. 3; AT&T
Ohio Memorandum Contra, Attachment 5). As a result, AT&T Ohio has demonstrated that
at Wast 15 peroent of total residentisl access lines have been lost eance 2002 for each of the
four exchanges on an individual excbange basis.

The sharing of a switch between two exchanges only impacta the seound prong of
Rule 4901:1-4-k1(C)(4), OAC., which requires "the presence of at least five unaffiliated fa-
dlities-based alternative providexs serving the residential market." Examining the data
filed in this prooeeding, we find that Wictdiffe is a small exdiange, adjacent to the Cleve-
lan,d Exchange, and is served by a switch located in the Cleveland Exchange. 9imilatly,
Gates MiIIs is a smatl exchange, adjaoent to the ChesEerland Fxchange, arid is served by a
switch located in the Cktesterland Exchange (AT&T Ohio Supplement to App3ication 4;
AT&T Ohio Memorandum Contra at Attachment 2).

000039
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Once a C,'LEC establishes interconnection at a specific iLBC`s switch, the C'L.FC can
serve any ILBC-cvstomer served by that switch using a UNE-P or LWC arrangement, re-
gardless of where the customer is located. The Commissian recognizes that the CLEC in-
formation (ix. t]NE-P lines, LWC lines, ported telephone numbers, residential white pages
listings and residential E9113isi5ngs) used to demonstrate the CLEC's nature of operation is
only available on the gwitc4t level and, there.fore, AT&T Ohio is unable to separate such data
to an individual exchange.

Aeoordingly, we find on our own motion that, Inasmuch as these four exchanges irr
dividually satisfy the first prong of Rule 4901:1-4-10(Cx4), O.A.C., the demonstration of
significantly more than five unaftil9ated facilities-based alternative providers serving the
residerttial market on a cnmbined basia for Gatea Mills/Chesterland exchenges and for
Clevelend/Wickliffe exchanges satisfies the spirit of Section 4927.03, Revised Code. As die-
cuseed abovoi tlie Commission recognizes that once a CLBC establishes 3ntercamnecGion at a
specifi,c ILEC switch, the CLEC can serve any ILEC customer served by that switch. In
reaching tiiis determination, the Commission also notes that the data filed in this case with
respect to these shared switch exchange pairInga significantly exaeeds the mtnimum re-
quired threahold of five alternative provlders and, therefore, provides additional asaurance
that this criteria is satisfied for both exchanges in the pair3ng. Therefore, based on the re-
cord in this pmceediag, we Cind that AT&T Ohio has satisHed Test 4 in the specified ex
changps and shall be granted alternative regulation treatment for Its Tier 1 core and noncore
services pursuant to Rule 4901:1-4-11, O.A,.C., in the exdwnges identified in Attachmettt A
to this opinion and order.

2. Test 3

a. CLECs' Market Share

Cmsumer Grouna' Position

Consumer Groupa assert that Test 3 does not satisfy the statutory requirements of
SecHon 4927.03(A); Revised Code, ir,asmueh as it allows for a calculation of totai residentfe!
lines served by unaffiliated CLECs rather than limiting the focus to the total residential
stand alone BLES lines provided by unaffiiiiated CLECa (Consumer Group Conewsier
Groupa' Opposition at 70; Williams Af6davit at q11). Speecifically, Consumer Groups argue
that evidence of CLECs servirtg 15 percent of the residential market via ]ocal/toll packages
does not demonstrate the competitive impact on the tnarket for BLF.3only servicea inas-
much as the services are not functionally equivalent or substitutes (Consumer Groups' Op-
position at 69-71). Additionally, Consumer Groaps contend that same of the identified
CLECs do not serve residential customers (Consanter Groups' Opposition at 7, 72). Purther,
Consumer Groups reference the fact that, rather than spedfically identifyfng those CLECs
operating purauant to resale, AT&T Ohio provided CLEC data in the aggregate for each
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exdtange; thus, preventing the ability to verify the appmpriateness of including specific un-
affiliated praviders in the 13 pervent market share analysis (WiIIiams Affidavit at 133).

AT&T Ohio contends that its application satisfies the requirement that at least 15
percent of the total residential lixm are provided by unaffiliated CLECs (AT&T Ohio's
Memorandum Contra at 22; Application, Atiachment 3).

Cgu►n i^ssion Conclusion

The first prong of Test 3 requires that, for each requested belephone exchange, an ap-
plicant must demonstrate that at least fifteen penoent of tofal residential aeopss lines are
provided by unafflliated CLECs. Tn regard to Consumer Groups' argnment that evidence of
CLECs serving 15 percent of the entire residential market with local/toll packages fails to
dem.onstrate any competitive impact on the market for BI,PS-only services, we find that the
alternative providers set forth on Attachment B identify those CLECs that are competing
with AT&T Ohio's BLES offerings and have sueoeeded to win at least 15 percent of the resi-
dential customers who otherwise wonld subscribe to AT&T Ohio'e BI.ffi.

With respect to Consumer Groups' contention that two of the identified alternative
providers4 do not serve residential customers, the Commission finds that a review of the
specifie oarriers' tariffs refleet that neither CLEC provides reaidential serviees. Accordingly,
we shall exclude the access lines attributed to each of the two carxiers from the relevant ex-
changes to calculate the perealtage of residential access liries served by unaffiliated CLECs.
This determination impaated only one exchange (New Albany Exchange) reauiting in the
peraetitege of residential access lines served by unaffiliated CLECs to be less than the 15
peroent threshold required by Test 3. Aceordingly, the New Albany Exchange is not eligible
for BLES alternative regulation treatment as it does not meet one of the Test 3 requirements.

As to the Consumer Groups' argument that AT&T Ohio overstated the CI.ECs' resi-
dentlal market share by relying upon carriers that are not actively marketing residential
service, siumilar to our discussion regarding Test 4 suym, we reject this argument. We find it
inmreasonable to exclude the market ahare of a given CLEC based on fts marketing activity,
which may change from tfine-to-time. The fact that a CLEC is s++ccmful in winning and
keeping customers is a clear signal of the oompetitive preesure the ILEC faces and to which
it must respond. We also find that none of the CLECs ideni9fied by Consumer Groups
(namely, MQ, New Accem, and VarTec) has grandfathered their tariff ofEering(s). Rather,
the record demonstrates that these eompanies continue to make their residential service(s)
available to prospective castomess. Finally, we are not convinced by Consumer Groups'

4 Due to proprietary conoeian, tlx specific identity of these carriers wfl1 reman, oonfidential fn the oontezt of^
their respective acae®e Itne cam+b.
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argument that we should exdude the market share of CI.ECs engaged in resale soiely be-
cause AT&T Ohi.o provided aggregated data for CLECs providing servicee on ressie basis.
Spacif•ically, the Commission notes that Consumer Groups' witness Wiiiiams recognizes
that resold iines account for less than one-half of one percent of totai residentiai access linea
reported by AT&T Ohio (WiUiams Affidavit at 1[34).

b. Faclliiies-based Providers

Cortstnner Grouvs' Position

In regard to the requireatent that there be a presettce of at least two unafHHated, fa-
cilitiea-based CLBCs serving rasidential customers, Consnmer Groups contend that AT&T
Ohio does not satisfy this prong of Test 3. SpecificaIIy, Consamer Groups assert tliat the
two unaffiliated faciHties-baseti CLECs (MCI and Sage) that AT&T Ohio identified as pro-
viding BLBB in eacb, of the 26 exchangea retative to Test 3 are not achaally fa¢ilities-based
CLECs and are not providing BLES to residentlal castomers (Comsumer Groups' Opposition
at 7, 74).

ATacT Ohio's Positfon

In rnspanse to Consumer Groups' contention that MCI and Sage are not fadlities-
based providers, AT&T Ohiuo submits that these entities provision reafdentiai servfce pursu
ant to LWC or LFlVE-P and, as sucit, are still considered facilities-based CZ.ECs (AT&T
Ohio's Memorandum Contra at 22).

C'ommieaion Con usion

The second prong of Test 3 requires that the applicant demonstrate that there are at
least two unaffiliated, tacilities-based CI.HCs providing BL.FS to residential custoaiers in
each requested exchange. Similar to our discussion regarding Test 4 supm, we Snd that
those CLECs leasing facilities from AT&T Ohio under UNE P and LWC arrangements are
facilities-based providers. Specifically, MCI and Sage are leasing facilities in this manner
and, therefore, are faciIities-based CLSCs for the purpose of Test 3. Purenar►t to our discus-
sion regarding Test 4, we also conclude that MCI and Sage are unaffiliated, faciiities4xised
CLECs praviding BLES servicee to residential customers in the relevant exdianges as tisted
in Attachment B of this opinion and order for the purposes of ineetiag Test 3. ,
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a presence of Alternatlve Providers Serving the Residen-
tial Market

Consumer Grows' PoWtion

The third prong of Test 3 requires that the applicant demonstrate that in, each re-
quested exchange, there is the presence of at least five'alternative providere serving the
residential market. Consumer Groups analyzed the operat3ons of 13 wireSine and 3 wireleas
providers in the 26 exchanges identified specific to Test 3(Consnmer Groups` Opposition at
74-80). Upon their review, Consuam Groups coTClude that First Commurdcations is the
only provider that satisfies the thirdprong of Test 3 (Id. at 77, 78, 8Q).

Gamsumer Groups opine that, as discussed supra, most of the id.entified wireline rAr-
riers do not qualify as alternative providers under the Coma►ission's definition applicable to
the aecond prong of Test 4 and should, therefore, be disqualified from this prong of Test 3
as well. These inrlude: ACN, Budget, Comcast, Insight, MCI, New Access, Revolution,
Sage, Talk Ataerica, Trinsic, and VarTec (Id. at 77,78).

With reapect to LDMI, Consnmer Groups assert that the company's website de-
arnbes its services as being limited to businm customers. Witile acknowledging that LDMI
does have a residential tariff, Consuueer Groups contend that it zelates to a tariffed package
that is neither foncttonally eqni.valent to BLES, nor provided at competitive rates, terms,
and conditions (Id. at 78, 79). With respect to PNG and Teleoom Venhues, Consumer
Groups do not oonsider these oonapaniea' presence in the market as resellers of the II.EC's
retail servkes to be sufCcient enough to oonstrain AT&T Ohio's BLES prioes (Id. at 79, 80).

ATdeT Ohio's Pp '^on

AT&T Ohio dismissee Consumer Groups' arguments relative to this prong of the test
and oonsiders the positions advocated by t'o*+m,+*P* Groups to reflect a strained and unrea
sonable interpretation of the statute and the Commimon's ruks (AT&T Ohio AT&T Ohio's
Memorandum Gantra at 24).

CommIssfon Canduston

We note that the majority of wirellne and wireless alternative providers identified by
AT&T Ohio relative to the ihird prong of Test 3, have already been discussed in our evalua-
tion of the presence of at least five unaftiIi.ated faciiities-based aitemative providers serving.
the residential market under the second prong of Test 4. Therefore, we find that the follow-
ing alfiernattve providers meet the third prong of Test 3 (the presence of at least five alterna-
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tive providers serving the nssideniial market): ACN Budget Phone, Comcast, Pizst Com-
munications, New Acces, Revolution., Talk America, and Triasic.

Specific to PNG, we find that, based on the data in the record, the mmpany meets a11
of the requirements of the third prong of Test 3 SpecificaIly, we evaluated PNG's opera-
tions in the three exchanges for which it was identified in AT&T Ohio's application. The
record demonstrates that through resale of AT&T Ohio's residential serviaes, PNG provides
residentiat eervicea that oampete with AT&T ONo's BLP.S in the Beatlavflle, Lewisville, and
Walnut exchanges (AT&T Ohio's Supplement to Application). Therefore, we find that,
based on the record, FNG should be considered for the purpose of satisfying the criteria
outlined in the third prong of Test 3 In these thtee exchanges.

. In regard to the wireless providers identiHed relative to Test 3(AUtel Wireless,
Sprint/Nextel, and Verizon Wireless), for the same reasons as stated in our discussion of
Test 4 supre, we find that these wireless oompanies axe facilities-based providers that satisfy
the third prong of Test 3 regarding the presenee of aiternatEve praviders in the applicable
excbanges denoted on Attachment B.

We also determine tbat, based on the data in the record, the reaiaining exrhan,ges
Identified by AT&T Ohzes applioation specific to Test 3 meet some, but not all, of the re-
quirements of the third prong of Test 3 in the relevant exclianges, which requires a demon
strattam that at least five aifiernative providers serve the residential market. These
exchanges and the corresponding data are s+++++*++a+^zed on Attachment C The Cqmmission
notes that some of the rejected exchanges identi$ed in Aftachment C are addreseed in the
section below. The reataining Test 3 exclianges identified on Attacluner ►t C are addressed
herein.

Spedfic to the Belfast Exdvnge, the Conuniseion determines that, although AT&T
Ohio identified ACN and V^zm Wireless as altarnative providers, the record does not
support the allegatlon that the carriers are providiag residential service within the exdiange
(i.e., no evidence of white pages lisHngs or porGed numbers). Specific to the Lewisville and
Murray City exchanges, the Commission determinea that, although AT&T Ohio identified
Alltel Wireless and Sptint/Nextel as alternaifve providers, the record does not gnpport the
allegation tlhat the carriers are providing resulent9al serviee within the exchanges (Le., no
ev3denc8 of ported numbers). Specific to the Sa]ineviIIe Exahange, the Commission det+er-
anines that, although AT&T Ohio identiBed Alltel Wirelem, Spx9nt/Nexte1, and New Access
as alternative providers, the recorcl does not support the allegation that the caaiea are pro-
viding residential services within the exchange (i.e., no evidence of white pages listings or
ported numbers, respectively).
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d. Exchanges Requiring Special Consideration Due to
i7nique Circuastistances

Cormater Grauos' Position^

Consumer Groups urge the Cornmission to reject AT&T Ohio's Hpplicadon for BLES
alternative regulation for the following four exclianges: Canal VJincheater, Groveport,
8arnesville, and Somerton. With respect to these exchanges, Consumer Groups identify
three sperific problems due to the fact that the Caasl Winchater and Groveport exchanges
share a switch and the Barnesvitle and Somerton exchanges share a switch. First, Consumer
Groups argue that the aharing of a switch does not meet the requirement that the oompeti
tive market test has to be satisfied in a telephone exchange area. Second, the sharing of a
switch may result in an overatat9ng of the CLEC residential market share as required in the
first prong of Test 3. Third, the identified facilitiesbased CLBC or alternative provider may
serve oae exchange but not the other, resalting in a"fa}se positive" reiative to the test.

ATdcT Ohio'e Positlon

AT&T Ohio explains that the paired analysis was oniy performed for the purpose of
calculating CLEC market share in ihose exchange® that shared a awitrh AT&T Ohio rejects
Consumer Groups' request to dismiss ail of the paired exchanges outright, despite the fact
that the inforanation does rnot precisely identify how many CLEC lines there are in each ex-
change. In support of its position, AT&T Ohio notes that It did not rely on Test 3 for many
ecchanges and where Test 3 was relied upon, the company used the most precise informa-
tion available (AT&T OMo Meawranduro Contra at 29,30).

Commission Condusion

As stated in our discassion of Test 4 supra, we find that the scenario of two exchanges
sllaring one switch and the resulting limitation on data availability was never wntemplated.
by Rule 4901:1-410, O.A.C., regardless of the competitive market test chosen by an ILEC
(including selfdefIned alternative competitive market tests contemplated by Rule 4901:1-4-
10(C), O.A.C.). However, nnlike the soeiario discussed with respect to Test 4, we recogrdu
that all tlwee of the proags of Test 3 require CLEC information (to the exteztt that AM
Ohio relies on CLECs far the tfiird prong of Test 3), which is ordy available to AT&T Ohio at
the switch level, and that AT&T Ohio is unable on its own to allocate the data to the indi-
vidual exchange level.

Due to the significant relianee on CLEC-related data in Test 3, we are not convinoed
that the data on the record supports AT&T Ohio's daim that the Winchester and Groveport'
exchanges satisfy the Test 3 requirements on an Individual exchange basia Therefore, we

OOOp.X^



06-1013-TP-BLS -34-

find that based on the record, AT&T Ohio's data does not satisfy the requirements of Rule
4901:1-4-10(Cx3), O.A.C., in the Winchester and Groveport exchanges.

With respect to the Barnesville and Somerton exchanges, we note that AT&T Ohio
has relied on two differant tests for the purpose of demonstrating the presence of competi-
tion in these exchanges (Test 4 for Sarnesville and Test 3 for Somerton). While the sharing
of a switch is by iteelf unique for the purpose of applymg the "off the she1P competitive
market tests, the reiianoe on two different tests futher impacte the Commission's confi-
dence for the purpose of allocating the shared switch data between the two exchanges.
Therefore, the Conunissnoa is unable to candude that either of these exchanges satisfactorily
meets the criteria of their respective competitive market tests. Notwiitbstanding this deter-
mination, the Comutission notes that the unique dreumstances of these exchangea may be
auore appropriately addressed in a specific company-defined test that may be filed in the
future for the Coatmission's consideration.

IV. TARIFF A14ffiUI[)hEM

AT&T Ohio filed the proposed tariff modiHcations necessary to implement the pria

ing flexibility rulea set f+orth in Rule 4901:1-4-09(A), OAC Tiie necosary tariff revisiona
inciude modifying the tarJif strncture to separate the oom►petitive exchanges from the non-
competitive exchanges. For tracking purposes, the exchanges have been placed in a matrix
format. Thia format includes eolumna for tier classification, maximum rate, and the effective
date of the proposed increase in the maximum xate. In mcdunges that AT&T Ohio is re-
questing competitive treatment, the company is proposing to apply any allowable BLES in-
crease to the aecess line portion of the monthly charge. The actnal monthly charge has not
been increased in this appiicatiaa ►. Pricing fiexibility ruies also allow eertain other noncore
Tier 1 senrices to receive Tier 2 pricing fiexibllity. AT&T Ohio's proposed tariff reflects
these changes as welL

After a thorough review of the information provided by the applicant, the Coman9s-
eion believes that the tariff, as revesed on September 8, 2006, Is just and reasonable specIfic
to those exchanges approved pursuant to this opinion and order.

V. OLt!gTA_NDIlVG PRQf'EDURAL MATTERS

In conjund3on with the4r October 16, 2006, Consumer Groups' opposition to AT&T
Ohio's app?uation, Consumer Groups state that extraordiriary circumstances exist that ne-
ceasitate a heariag on AT&T Ohio's application before AT&T Ohio should be granted BLES
aitemative regulation for any exchange included in the application (Consumer Groups'
Opposition at 8). In support of their request for a hearing, Consumer Groups state that the
application raises serious questions regarding the validity of the rules, as well as witether
the application should be granted pursuant to the rules (Consumer Graupa' Reply at 14).
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AT&T Ohio believes that Consurner Groups' request for a hearing should be denied
inasmuch Rule 4901:14409(G), O.A.C., has not been satisfied and because a hearing would
only add unnecessary delay to a process that was intended to be expedited and automatic
(AT&T Ohio's Memorandum Contra at 7).

Based on the discvssion and determinations inaorporated within this opinion and
order, the Comrnission concludes that Consuauer Groups' have not danonstrated through
clear and mnv3ncing evidence that a hearing is needed. Therefore, we find that Consumer
Groups' request far a hearing is denied.

On October 90, 2006, AT&T Ohio filed a motion for a protective order seeking confi-
dendal treatrneat of information designated as confidential and/or proprietary information
included in its &ling made on October 26, 2006. We f&td tt ►at the motion is reasonable and
should be granted at tieis time.

VI. CONCLUSION

Upon a thorough review of the reoord in this proceeding, the Cornmission deter-
minea that, pursuant to Section 4927.03(A), Revised Code, AT&T Ohio has xnet its bnrden of
proof for those exchanges identified In Attachments A and B of this opfnton and order.
Specifically, AT&T Ohio has demonstrated that the granting of the company's application
for BLES and other T'ier 1 service flexibility in the designated exclunges is in the public in-
terest, that AT&T Ohio's BLES is subject to competition, that the company's cuetomers have
reasonably available alternatives, and that there are no bariiers to entry with respect to
HLP•S in those exchanges.

Moreover, as discussed In detail above, the Commieaon deternn*+ft that AT&T
Ohio's application Is oomplete and meets the filing reyuirements of Rule 4901:1-4-09, O.A.C.
The C.oaimiasion recogniaea that it needs to maintain a balance between ensuring the avail-
ability of etand-alone BLPS•at just and creasonable rates, while at the same ttme re.cogrriz9ng
the contlnuing emergenee of a competitiv4 environnent through ftexible regulatory treat-
nent.

Accordingly, based on the record In this proceed3ng, the Coaunission finds that the
customers In ezchanges lfsted in Attaclunenta A and B of ttsis opinion and order have read-
ily available altesnatfve seroioYs to AT&T Ohio's BLES which are offered by the aiternative
providers listed for the relevant exchange.

In accordance with Chapter 4901:1-4, O.A.C., the Commission determfnes that AT&T
Ohio's application for altexnative regulation of basic local exchange and other Tier 1 ser-
vices atwaLd be approved consistent with the terms of this opinion and order, for thoae ex--
changes designated in AttactuYients A and B of this opinion and order. With respect to the
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exdanges designated in Attachnnent C, the application is denied inasmuch as it does not
meet a11 of tlie criter3a set forth in the relevant competitive market tests.

VII. MDINCS OP FACT AND CONCLUSIONS OF LAW:

(1) On August 11, 2006, as amended on September 8, 200b, AT&T Ohio
fled an application for approval of an alternative form of regula-
tion of BLES and other Tier 1 service in 145 exchanges in its incum-
bent service territorq. AT&T Ohio's application was filed pursuant
to Secl3ons 4927.03 and 4927.04, Revised Code.

(2) Rule 4901:1-4-10(C), O.A.C., sets forth 4 compekitive tests. In order
to qualify for pricing flexibility for BLES and other Tier 1 services in
a pariicalar exchange, the applicant has the burden to demonstrate
that it meets at least one of the competitive market tests set forth in
the rule.

(3) For 26 of the idenEifi.ed eudtanges, AT&T Ohio relies on the com-
petitive test set forth in Rule 4901:1-4-10(C)(3), O.A.C. For 119 of
the identified exchanges , AT&rT Ohio relies on the eompetitive test
set forth in Rule 4901:1-4-10(C)(4), O.A.C.

(4) Consumer Groups' Oppoeition to AT&T Ohio's application was
filed on October 16,2006.

(5) AT&T Ohio's Memoranc3um Co¢etra Consamer Groups' Opposition
was filed by AT&T Ohio on October 26, 2406.

(6) Consumer Groups filed a repty to AT&T Ohio's Memorandum
Contra on October 31, 2006.

(7) AT&T Ohio's application complies with the filing requirements of
Rule 4901:1-4-09, OA.C.

(8) Consfstent with the criteria set forth in Rule 4901:1-4-10(C)(4),
OA.C., AT&T Ohio satisfies the applicable test and is granted al-
ternative regulation of basic local exduvige and other Tier 1®er-
vices pursuant to Chapter 4901:1-4, OA.C., for thoee exchanges
identified in Attachment A of this opinion and order.

(9) Cansistent with the criteria set forth in Rule 4901:1-4-10(C)(3),
OA.C., AT&T Ohio satiefies the applicable test and 3s granted al-
ternative regulation of basic local exchange and ottter Tier 1 ser-
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vices pursuant to Chapter 4901:14, OAC., for those exchanges
identified ia Attachment B of this opitsion and order.

It is, therefore,

ORDBRED, That AT&T Ohio's application for alternative regulation of BLES and
other Tier 1 servioes is granted in part and denied in part, as discussed above. It is, further,

ORDERED, 'That for those exchanges idea tif'ied in Attacliments A and B of this opin-
ion and order, AT&T Ohio is granted Tfer 2 pricing flexibility for all Tier I noncore serviees
and BLES and basic caller ID will be subject to the pricing ffexibility provided for pursusat
to Rule 4901:1-4-11, O.A.C. It is, further,

. ORDERED, That, comsistent with Rule 4901:1-4-11, O.A.C, ATBcT.Ohio shall provide
customer notice to affected customers a miaimuwn of thirty days prior to any increase in
ratea It iey hwther,

ORDBIiA), That the tarIff amendments fiiled on September 8, 2006, are approved
relative to the exchanges for which BLES alternative regulatfun is granted It is, further,

ORDERED, That, for thoee exchanges for which AT&T Ohio's application is granted,
AT&T Ohio is ordered to 51e, with9n ten calendar days of this opinion and order, the ap-
propriate final tariff amendments. The tariff annendments are to be filed in this case, as well
as AT&T Ohio's TY2B docket. The eff ective date of the tariff sheets ahall be a date no sooner
than the date that the final tariff pages are f;led with the Commiasion. Zt is, further,

ORDERED, That Consumer Groups' request for a hearing is denied. It is, fiu ther,

0$DSABD, That, to the extent not addressed in this opinion and order, all other ar-
gumenla raised are denied. It is, furttw,

ORDERED, That our approval of AT&T Ohio's application, to the extent set forth in
this opinion and order, does not constitute state action for the purpose of antitrust laws. It
is not our intent to insulate the aompany from the provisions of any state or federal law
which prohibit the restraint of trade. It is, further,

ORDERED,'fhat, exoept as speclficaIIy provided for in this opinion and order, noth-
ing shall be binding upon the Con►nnission in any subsequent investigation or proceeding
involving the justness or reasonableness of any rate, dtarge, rule, or regulatian. It is, fur-
ther,
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ORT7ERE[7, That the docketing division maintain for 18 moaitf+s firomt the date of this
entry, all documents that were 51ed under seal in conjunciion with AT&T Ohio's Memo-
rmndurrt Contra of October 28, 2006. It is, further,

ORDMt), That a aopy of this opinion and order be served upon all parkies and in-
terested persons of raoord.

Alan R. Schriber, Chairman

ValerFe A. Lsmmie

JsA,Veu

Entered in the Journal

DEC 2.0 2008'

ReneB J. Jecdans
Secretary
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Atfechment A

AT&T Ohio
COUNo. 06-1013-TP-BLS

Test 4 Resaltt;

Aam #of Unwtlt. Names of
Test Lines F.B. AIt. UnaBiliated B.B. Test #4

Exchange Name Used Lost Providers ait, providers Resalt^

1

2

Akron

Allianca

ACN Com. Svc.
First Com.
MCI/WorldCom
Revolution Com.
Sage Telecom.
Ta3k America
Alltel Wirolos
Sprint /Nextel

4 23.89"!a 9 VCr1ZOII WlrBICBs Approved

ACN Com. Svc.
First Com.
MCI/WorldCom
Sage Teleoouin.
Talk America
AEltel Wirtlesa
Sprint /Nertal

4 22.44% B Verizon Wireless Appmved

3

4

Aiton

Atwater

ACN Corn. Svc.
Fttsrt Com.
MCUWorldCom
Sage Telecom
Talk America
Sprint /Nextel

4 29.04% 7 Verizan Waeless Aonmved

ACN Com. Svc.
First Com.
MCI/WorldCom
Sage telecom
Talk America

4 32.13% 6 Verizon Wireless Approved

Page 1 ot24
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Altacfunent A

ACN Com. Svc.
CBET
MCUWoridCom
Sage Telecom.
Cin. Ba11 Wireless
SpriniiNextel

Beevarcreek 4 26.38% 7 Vmizou Wireless AMroved

ACN Comm.
Comcast Phone
Fiust Comm.
New AccRSs
Sage Telocom.
Talk America

Bellaine 4 17.8946 7 Alltel Wfrelase Approved

ACN Comm.
CBET
First Comm.
MCUVVorldCom
Sago Telecom.
Cinc. Bell Wireless
SprintlNextel

Bellbrook 4 27.50% 8 Verizon Witreless ApMved

ACN Comm.
First Coaan.
MCflWorldCom
New Accen
Sage Telecom.
TalLAmerica
Al1tal Wireless

Belpre 4 173795 8 SprinUNextel A ved

ACN Comm
First Comm.
Sage Eelecom.
MCflWarldCom
Talk America
Trinsia Comm.
AUtel Wireless
Sprint /Nextel

Borea 4 21.659G 9 Vaizon Wirelese Appwved

a

7

a

9

Page 2 of 24
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AUatBtrrient A

10

11

12

13

14

Blooroingville

Burton

Canat Fultoa

Canfield

Canton

ACN Ca¢nm,
Buckeye Tele.
Firat Comm.
Sage Telecom
MCUWoTklCom

4 27.11% 6 Sprinf/Neatel Approved

ACN Conun.
First Comm.
Sage telecom.
New Accese Com.
MCUWorldCom
Talk America
Alltel Wixeleae

4 18.32% B Verizon Yruelesa Approved

ACN Comm.
Sage telecom.
MCU'GVorklCom
Talk America
AHtd Wirelass
Sprint/Nextel

4 25,55Ya 7 Vmizon Wirelese Approved

ACN Comm.
Firet Comm.
New Accase
Sage telecom.
MClfWorldCom
TaUc America
AllGsi Witeless

4 21.55% 8 Sprint/Nextel Approved

ACN Comm.
F'usF Camm.
Sage Telecom.
MCUWorldCom
Talk America
Alltel W'ueleas
Sprint 1Nextel

4 23.55% 8 Verizon Wireless Approved
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Auachment A

15

18

17

18

19

AC13 Comm.
First Comm.
Ssge Teleeom.
MCUWorldCom
Tatk America
Trinsic Cowm.

Catroll 4 15.69% 7 'nt/1Vextet Approved

ACN Comra.
Buckayo Tele.
Fitat Comm.
Sag6 Telecom.
MCUWotldCom
Talk America

Casfalia 4 2735% 7 VeriZOn Wirele98 Approred

ACN Comm.
First Comm.
New Access
Sage Telecom.
MCjlWorldCom
Talk America

Cedarville 4 18.61% 7 Verizon Wireless ved

ACN Comm.
CBBT
First Comm.
Sage Telecom.
MCUWorldCom
Cin. BeA Wireless
SprintlNextel

Centerville 4 23.46% 8 Verizou Wireless Appimed

ACN Comm.
First Co®m.
New Access
Sa®e Telccom.
MCf/WorldCom
Talk America

cheshin 4 18.81% 7 Trinsic Comtn. Approwd

Page4off24
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Atlachrnent A

21

22

23

24

ACN Comm.
First Comm.
MCJ/V+'orldCoen
Sage Telecom.
Talt Ameriea
Alltel Wireless
SprintlNextel

Chesterlana 4 18,20% 8 Verizon Wireless Approved

ACN Comm.
PSrst Comm.
MCl/WorldCom
Sage Telecom.
Talk Aalari.ca
Trinsic Comm.
Alifel Wirelese
Sprint/Nextel

Cleveland 4 18.33% 9 Verizam Wirelesa Approved

ACN Comm.
First Comm.
Sage Telecom.
MCI/WorldCom
Talk America
Trinsic Comm.

Columbus 4 34.01% T SpnnVNextel Approved

ACN Comm.
Firat Comm.
MCUWorldCom .
Sago Telecom.
Talk America
Alltel Wireless
Sprint /Nextal

coshoaon 4 1611% 8 Verizon Wireleas A ved

ACN Comm.
Firet Comm.
MCIIWorldCom
New Access
Sage Telecom.
Talk America

Dalton 4 30.08% 7 Trinsic Comm Approved

Pape5of24
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Attachment A

25 Dayton

ACN Comm.
CBET
Firat Comm.
MCUWorldCom
SageTeleco®.
C9a Bell Wiuelesa
Spritit /Neatel

4 29268/9 B Verizan Wireless Approved

ACN Comm.
Fir®t Comm.
MCI/WorldCom
New Acceas
Sage Telecom.
Tallc America

4 24.62% 7 Trinsic Comm. Approved26

27

28

29

Donmelsville

Dublin

East Paleetine

Bnon

ACI3 Comm.
First Comm.
MCI/WorldCom
Sage Talecom.
Talk America
Trinsic Comm.
Sptint /Nextel

a 29.66% a Verizam Wireless Approved

ACN Comm.
Comcast
Fiust Comm.
MCl/WorldCom
Saga Tetecom,
Talk America
Alltel Wirelese

4 17.02% 8 Sptiat /.^Textel Approved

ACN Comm
First comm.
MCIIWoxldCam
Sage Telecom.
Talic America
Trineic Couun.
Allte3 Wixeless

4 25,57% 8 Sprint /Nextel Approved

Pape8of24
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Attachment A

30

31

32

33

Fsirbom

Fb&a^

Fletaher-Lena

Fostoria

4 34.69%

4 31.40SU

4 18.'37'6

4 31.43a/a

4 0 33.469b 8 Verizon Wireless ApproYed

ACN Conmm.
CBET
First Comm
MCI/Worldt'„om
Sage Telccom.
Cinc. Bell Wireless
Sprint /Nextel

s Vacizoa Wireless Approved

ACN Comm.
First Cumrn.
Sage Telecom.
Talic America
Alktal Wireless
Sprnit /Nextel

7 Verizon Wireless Approved

ACN Comm.
First eomm.
MCUWorldCom
New Access
Saga TelecAm.
Talk America
Trinsic Comm.

8 Verizon Wireless Approved

ACN Comm.
F'nst Comm.
MCUWorldCom
New Access
Sage Telecom.
Talk Amorica
Alltel Wireless

8 Verizon Wiroless Approved

ACN Comm.
CBET
F'vst comm.
MCI/WorldCom
Sage Telecom.
Trinsic Comm.
Sprint/Nextel
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Atkachm®nt A

35

36

37

3e

89

ACN Comm.
First Comm.
MCUWorldCom
Sage Telecom.
Talk Amaica
Alltol Wireless
SpdntlNextel

FrownR 4 4 23.63% 8 Vel3zon WirelesS Approved

ACN Comm.
Frcst Comm.

bsi&
MCIlWorldCom
Sage Teleoom
Talk America
SprintlNextel

Gahsima 4 27.7I% 8 Vaim Wireless &proved

ACN Comm.
Fitst Comm.
MCUWorldCom
I3ew Aceess
Sage Telecom.
Alltal Wireless

Gates Mills 4 21.66% 7 Vetizoa Wireless A roved

ACN Comm.
Ficet Comm.
MCJ/WoridCom
Sage Telecom.
Taik America
Trinsic Comm.
Alttel Wireless

GiYard 4 24.o89G 8 S cxtrd Appwvod

ACN Comm
First Cammn.
MCIlWorldCom
Sage Tetecom.
Talk America
Ailbel Wire2ess
Sprint /Nextel

Greens 4 24.t9% 8 Veriaon Wireless Appmved

PageBaf24
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Atteahment A

41

42

43

ACN Comm.
First Comm.
MCIlWorldCotn
Sage Tel^eoom.
TalkAmerica
Trinaic Comm.
Sprint/Nextel

Grove Ci 4 22,43% 8 Verizon Wirelesa ved

ACN Comm.
First Comm.
MCI/WorldCom
Sage Telecom.
Talk Amedca
Sprint/Nextel

Hanv1c 4 19.68% 7 Verizon Wireless Approved

ACN Camm.
First Comm.
MCDWorldCom
Sage Teleoom.
Talk America
Trinsic Comm.
Sprint/l,Textel

Hillliard 4 26.43% 8 Vaizon Wireless A ved

ACN Comm.
First Commn.
MC7lWorldCom
Sage Telecom.
Talk Amcrica
Trinsic Comm.
Spiint/Nextel

Hillaboru 4 21.35% 8 Veriwn W'uelesa A ved

ACN Comm.
Bukeye Telesya.
First Comm.
MC1/VVorldCom
Saga Teleecom.
Talk Ameaica
Aiitel Wireless
SprintNextel

Holland 4 21.60% 9 Verizon Wiroless A roved

Pdpe9af24
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Attachment A

48

46

47

48

Hubbard

ItGntoll

7amestown

7effersouvillq

49 Kent

4 21.92%

ACAt Comm.
First Comm.
MCUWorldCom
Sage Telecom.
Talk Amedca
Trinsic Comm.
AIItel Wirelesa
Spiu^t/Nexroel APPm^^

ACN Comm.
First Comm.
MCUWorldCom
Sage Telecom.
Talk America
Trinsic Comm.
AliEel Wireless

4 15,42% 8 SptintlrToxE9t App['ovad

4 23.81%

ACN Comm.
First Comm.
MCI/WorldCom
New Access
Sage Teleoom.
Talk America
SprintlNextel

e Verizan Wusless Appravcd

4 18.789G 6

ACN Comm.
First Comm.
MCUWorldCom
1Qew Access
Sage Telecom.
Tatk America APProvo

ACN Comm.
First Comm.
MCI/WorldCom
Sage Teier.om.
Talk America
AIItcl Wireless
SprintlNextel

4 29.04x S Verizon Wireless Approved
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Atfachment A

50

51

52

53

54

ACN Comm.
First Camm.
MCWVorldCom
SaP Teleootn.
Talk America
AlItel WireWe
5pdnt/Nextel

KirtlaW 4 1851% 8 Veriufn Wirehm A ved

ACN Comm.
First Comm.
MCUWorldCom
Sage Tetecom.
Talk Amarica
Tiiasic Cvmtn.
SprintlNextal

Lancaatca 4 x6.s6^u 8 verizom Wireleas A ved

ACN Comm.
First Comnm.
MCJ/WorldCom
Sage Telocom.

1,inds 4 1741% 5 Talk America A ved

ACN Camm.
F3rat Comtm.
MCIlWorldColm
Sage Teleenln.
Tatk America
Tsinsic Comm.
Ailtel Wireless

Lisbon 4 18.34% 8 5 rinUNextei A ed

ACN Comm.
Firet Comm.
MCUWorldCom
New Acceas
Sage Telecom.
Tallc America
Sprint/hTeatel

Loekbourae 4 22.19% 8 Verizen Wirelesa Agvovod

Pape 11 of 24
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ANactmnentA

56

57

58

ACN Comtn.
First Comm.
MCl/WorldCoan
Sage Telecom.
Talk America
Trinsic Comm.
Sprint/Nextel

London 4 22.04% s VftIzon Wireless Approved

ACN Comtn.
First Comm.
MCIIWorldCom
Sage Telecom.
Talk Amerioa
Trinsic Comm.
Sprint/Nestol

Louisville 4 16.23% 8 Verizon Wirclcss &roved

ACN Comm.
First Comm.
MCI/WorldCom
Sage Telecom.
Talk America
Alltel Wireless

Lowellville 4 16,12s6 7 S' extel Apgroved

ACN Comm.
First Comm.
MCUWorldCom
Sage Telecom.
Talk America
Trinsic comm.

Ma lia W 4 18.81% 7 S' t/Nwctel Approved

ACN ComnL
First Comm.
MCI/R►orldCom
Sage Telecom.
Talk America
Trinsic Comm.

Manchestac-SurDmit 4 22.88% 7 Verizon Wiraless Approved

Page 12 of 24
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AttachrnerN A

Bi

62

63

ACN Comm.
First Comm.
MCUW'ozldCom
Sage Teleoom.
Talk America
Trinaie co®m.
Aute1 Wireless

4 15.41% 8 S rinUNexte) Approved

ACN Comm.
First Comm.
MCUWorldCom
Sage Telecom.
Ta1k America
Trinsic vomm.

Marlboro 4 24.87% 7 Verizon Wireless A roved

ACN Comm.
Comcast Phoae
First Comm.
MCUVVor]dCom
New Access
Sage Telecom.
Talk America

Mar{ilm FWTY 4 19.94% e AIItol Wireless Approved

ACN Comm.
First Comm.
M(71WorldCom
Saga Telecom.
Talk Arnerica
Aflte1 Wireless
Sprint/Nextel

Msssillon 4 14.39% 8 Vetizon Wixeless A ed

ACN Comm.
Buckeye Teles.
First Comm.
MCI/WorldCom
Sago Telecom.
Talk America
Alltel Wireless
Sprixd/NexteI

Manmee 4 28.00% 9 VerimWiurofoss A zvved

P®ye 13 of 24

©o©oca



AttachmeM A

65

66

67

68

69

ACN Comm.
First Comm.
MCtlWorldCom
Sage Telecom.
Talk America
Cinc. Bell Wireless
Sprint/Nextei

Medway 4 23.98% 8 Verizon Wirelcss AWmvcd

ACN Comm.
First Comm.
MCI/WorldCom
Saga Telecom.
Talk America
Allre1 Wireless
Sprint/Nextel

Mentor 4 15.87% 8 Verizon Wireless Vroved

ACN Comm.
CBET
First Comm.
MCf/WorldCom
Sage Telecom.
Cie. Bell Wireless
Sprini/Nextef

Miam -W. Carrollton 4 30.20% 8 Verizon Wireless Approved

ACN Comm.
CBST
First Comm.
MCI/WorldCom
Sage Telecom.
Cin. Bell wireless
SprintJNextel

Middletowa 4 39.1096 8 VarizoII Wireless Approved

First Colrma.
Budget Phone
MCIlWorldCom
Sage Telecom
Talk Amesica

Milled eviUe 4 16.01"!c 6 Revolution COIA Approved

Paye14of24
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Attachmenl A

71

72

73

7

ACN Comm.
Comcast
First Colnm.
MCI/WorldCom
New Access
Sage Telecora.

Mia Jwlction 4 28.37l6 7 Talk America roved

ACN Comua
Fiust Comm.
MCI/WoarldCom
Sage Telecom.
Talk America
Trinsic Comm.
Alltet Wireless

Mogadore 4 20.54% 8 Vexizan. Wsreless A ved

ACN Comm.
CBET
First Comm.
MC1/WorldCom
New Access
Sage Telecom.

Monroe 4 29.17% 7 Verizon Wireless Approved

ACN Comm.
Flmt Comm.
MCI/VPorldCom
Revolution Comm.
Sage Telecom.
Talk America
Alltel Wireless
sprint/Nextel

Montrose 4 15.86% 9 Verizon Wireless Approved

ACN Comm.
First Comm.
MC/WorldCom
New Aceeas
Sage Telecom.

Navarre 4 20.97% 6 Talk America Approved

Page18of24
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Atlachment A

75

78

77

78

79

80

ACN Comm.
F5rsi Comm.
MCI/IiVorldCom
Nvw Access
Sage Telecom.

Nelaonville 4 19.12% 6 Talk America A roved

ACN Comm.
First Comm.
MCUWorldCoa►
New Access
Sage Telecom.
Talk America
SprintlNextel

Nerv Carlisle 4 24.31% 8 Verizon Wireless Aawved

ACN Comm.
First Comm.
MCl1WorldCom
New Access
Sage Telecom.
Talk Ameaica

New 4 20.45% 7 5' extel A ved

ACN Comm.
Comaast Fhone
First Comm.
MCI/WortdCom
Sage Telecom.

New Waterford 4 21.76% 6 TalkAmerica Appwved

ACN Comm.
F"ust Comm.
MCUWorldCom
Sage Teler.om.
Talk America
Alltel Wireleas
SptinNNextel

Niles 4 28.05% 8 Verizon W9reless Approved

ACN Comm.
First Comm.
MCUWorldCom
New Accees
Sage Telecom.

North Canton 4 23.85% 6 Talk America A ved

Pape 18 oF 24
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al

0

E8

84

North HaM ton

iNoith Lima

North Ro ton

Pe^xysburg

85 Pict^a

ACN Comm.
First Comm.
MCUWoridCotn
New A<xess
Saga Tefecom.
Talk America

4 24.01% 7 SprintlNextal Approved

ACN Comm.
Contoast Phoae
Firat Comm.
MCI(WorldCom
Sage Telecom.
Talk Amerioa
Alltel Wirelm

4 15 8896 8 S titit/Nextel Approved

ACN Comm.
First Comm
MCI/WorldCom
Sage Teleoom.
Talk America
Alltel Wireleas
SpriuflNextel

4 16599L 8 VetiZOri Wireless APPmved
AuN Comm.
Buckeye Telcs.
First Comm.
MCUWorldCom
Sage Telecom
Talk Amedca
Alltel Wirdees
Spcint/Nextel

4 207gqG 9 Verizon Vf^'irolees Approved

ACN Comm.
Fiust Comm.
MCi/WorldCom
Sage Telecom.
Talk Amerlca
Cina. Bell Wirelass
Sprint/Nextel

4 32.79% 8 Verizon Wireless Approved
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AttechmentA

88 Ravenna

ACN Comm.
First Comm.
MC1/WorldCom
Sage Teleootn.
Talk America
SprintlNextel

4 26.00% 7 Verizon Wireless ved

4 34.78% 8

ACN Comm.
Pirst Comm.
Insight
MCJlWorldCom
Sage Telecom.
Talk America
SprintlNextel.
Veaizoa Wixaleas Approved

87

88

89

90

Raynoldsbnrg

Rlpleq

Rogers

Rootstown

First Comm.
MCTJWorldCom
Naw Accese
Saga Teleoom.
Talk America

4 2221% 6 Trin®ia Comm. Approved

ACN Comm.
Comaast Phone
Fust Comm.
MC11WorldCom
Sage Teleoosn.

4 16.06% 6 Tallc Amerio8 ADPnoved

ACN Comm.
Pirst Comm.
MCi/WorldCom
Sage Tetecom.
Talk America
Alltel Wireless
Sprint/Nextel

4 23.67% B Verizon Wireless Approved

Page 18 of 24

0000G5



Attachment A

S lem 4 .749'0 8

ACN Comm.
First Coomi.
MCUWorldCom
Sage Telecom.
Talk America
Trinsic Cotnm.
Alltel Wirelesa
SprintlNextei qroved

2 ndusky 4 .784b B

ACN Comm.
Buceye teles.
First Comm.
Sage Telecom.
Talk Ameriea
All.tel Wireless
SprintlAiextel
Verizon Wirolass proved

3 ebrinB 4 5.25% 6

ACN Comau.
First Counn.
MCI/WorldCom
New Araesa
Sage Telecom.

Talk America pproved

4 haron 4 2.73% 7

ACN Coaan.
First Caanm.
MCI/WoridCom
Sage Teleoom.
Talk Ame=ica
Ttinsic Comm.
Veiizan Wirela88 pproved

s outh Charleston 4 4.220A 7

AC13 Comrn.
First Comm.
MCUWorldCom
Sage Teleoom.
Talk America
Trinsic Comm.
SpriaUNextel pproved

8 outh Viaona 4 2.56% 6

First Comm.
MCI/WorldCom
Sage Telecom,
Talk America
Trinsic Comm.
Verizan Wireless pproved
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97

98

99

Spring Valley

SprinBfield

Steubenville

10D

101

Shnngsvtlle

Teaace

4 20.17%

4 27.66%

4 24.60%

4 18.83%

ACN Comnt.
CBET
First Comm.
MCUWorldCom
Sage Telecom.
Cine. Bell Wiraless

7 Verizon Wireless Appmvad

ACN Comm.
CBET
First Comm.
MCUWorldCom
Sage Telecom.
Cinc. Bell Wueless
SprinVNexteI

s Verizon Wireless Approved

ACN Comm.
Comcast
First Comm.
MCU9VorldCom
Saga Telecan.
Talk America
Afltel Wireleas

s SprintlNextel At►promed

ACN Comm.
Fust Comm.
MG7/WoddCom
Sage Teleocro.
Talk America
AIItel Wiroless
SprintlNextel

e Verizon Wirelesa Approved

4 13.09% 9

Page20oi24

ACNT Comm.
First Comm.
MCIiWorLdCom
Sage Talecom.
Talk America
Trinsic Comm.
Alltel Wu.tless
SprinfJNextel
Verizon Wireleas Approved
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ANacAment A

102

103

104

1D8

Thoravilie

Tiffn

Toledo

Toroatto

106 Trenton

4 1732% 7

4 25.66% s

ACN Comm.
First Camm.
MCllWorldCom
Now AccESs
Sage Telecom.
Talk America
Verizon Wusleas Approved

ACN Comm.
First Comm.
MC7/WorldCom
Sage Telecom.
Talk America
Alltel Wiretess
Sprint/Nextel
Verizon Wirelavs Approved

ACN Comm.
Buckeye Telea
Fust Comm.
MCUWorldCom
Sage Telecom.
Talk America
Alltcl Wirelese
Spr'sntlNextel

4 24.50% 9 Verizon Wireless Approvcd

ACN Comm.
First Coatm.
MCT/WoridCom
Sage Telecom.
Talk America
Trinsic Comm.

4 16.27% 7 Spri.ntlNextel Apprmve(i

ACN Comm.
CBET
First Comm.
MCl/WorldCom
Sage Telacom.
Cinc. Bell Wireless
Sprlnt/Nextel

4 30.56% 8 Verizon Wirele88 Approved
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AUachmwvt A

107

108

10

11

11

ACN Comm.
First Comm.
MCllWoddCoin
Sage Telecorn.
Tallc America
Trineic Comm.
AUtel Wirelese
SprinUNextel

Trinity 4 19.44% 9 Verizon Wireless Approvcd
ACN Comm.
First Comm.
MC1lWorldCom
Sage Telecom.
Talk America
Alltel Wireleee
Sprlnt/I3axoel

Uniontown 4 21.0298 8 Vefi20n Wirele8e A mved

ACN Camm.
Firet Caann.
MCl/WoridCaaarn
Sage Telecom.
Talk America
Alttei Wireleee
Sprintlt3extel

UbDer SSanduskY 4 16.49% 8 Vetizon Wireless ApprovW

ACN Comm.
CBET
Fiest Comm.
MCDWorldCom
Sage Telecom.
Cinc. Bell Wireless
Sprmt/Nextel

i VendoU 4 33.6096 8 Verizam Wirelesa A ved

ACN Comm.
Fitet Comm.
MCUWorldCom
Sage Telecom.
Talk America
Trinsic Comm.
Spriat/Neatel

I West Jefferson 4 16.1196 8 Verizon Wirelesa ved
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112

113

11

11

11

ACN Comm.
Comeast Phone
Fuat Comm.
MCUWorldCom
Sage Telecom.
Talk America
SprinUNextel

VresuwvAle 4 27.5796 a Verizon Wuelese Approved

ACN Comm.
Fyrst Comm
MCl/WorldCom
Sage Telecom.
Talk America.
Trinsic Comm.
Alltel Wireless
sprintlNextel

4 15.71% 9 Verizon Wireless Appmved

ACN Cmnm.
Picst Comm.
Insight
MCUWorldCom
Sage Telocom.
Talk America
Sprint /N'extel

W on 4 31.0996 B Verimon Wirelasa Al?proved

ACN Comm.
CBET
First Comm.
MCUWorldCom
Sage Telecom.
Cimc. Belt Wirelema
Sprink /Nextel

i Xonie 4 25.52% s Verizoa Wirelees Approved

ACN Comm.
CBET
FUlt Comm.
MCUWorldCom
Sage Telecon►.
Cinc. Bell Wirelesa
Sprfnt JNeatel

i Yellow ' a-Clifton 4 21.03% S Verizon Wirelesa A tvved
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Attadxrtent A

1t7

118

younpum

7'.anasville

ACN Comm.
First Comm.
MCUWorldCom
Sage Telecom.
Talk tlmerlca
Alltel Wireless
Sprint /Nextel

a 25.1494 Vaizon Wirelee9 Appmved

ACN Comm.
Fitst Comm.
MCI/WorldCom
Sage Tetecom.
Talk America
Spdut /Nextel

a 24s994. t Vetizon Wireless__ A^ raved
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AT&T Ohio
Case No. 06-1013-=-BLS

Test 3 Results

% #of
CLEC Uaaflt. Name(s) of # of alt.

Test Market F.B. Uaafflltsted prov(d- Names of alt. Test #3
Exc6auge Name Used Share CLECs F.& CLECs- ers providers Result

ACN Comm.
First Com..
New Access

MCDV1'orldCom TalkAmerica-
Beallsville 3 16.86% 2 S e Telecrom 5 PNG telecom. Approved

ACN Coaun.
Comoast
Firat Comm.
New Aecess

MCl/WoddCom TaârAmexica

Bethesda 3 20.07% 2 Sage Teleaom 6 Trinsic Cotmn va

ACN Comm.
First Comm.
Talk America

MCI/WorldCom Revolution Com,
Conesvlne 3 15A9°1o 2 Sap Telecom 5 Yeri9,on Wireless Apwvei

BudgsPhoue
First Comm.
Naw Access

MC7/WorldCom Talk America
nanvillo-Hi d 3 17.020h 2 Sa Telecom 5 Trinsic Comm. ve

First Conun.
New Aocess
Ta3kAmerica
Trinsic Cormue.

MCI/WorldCom SprinUNextel
Glenford 3 17.77°k 2 Sage Teleoom. 6 Verizon Wuroless Avxove

I

2

3

4

5

pa©e7of3
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Attachment B

ACN Comm.
First Comm.
New Access

MCf/9Jor]dCom Talk Ameaica

(3ra lle 3 17.09% 2 Sage Telecom. 5 Tansic Comm. A ed

ACN Comm.
Firat Comm.
New Access

MCUWar]dCom TalkAmerica

Guyan 3 17.29% 2 Sage Teiecom. 5 Triasic Comm Approved
A11te1 Wireless
Comcast
First Comm.

MCflWorldCom Talk America

Leatonia 3 27,24% 2 S e Telecom. S 'IYiusic Comm. ei

ACN Comm.
First Comm.
New Aocesa

MCUWorldCom Talk America

Marshall 3 17.67% 2 Sage Telecom. 5 Triasic Comm. A vet

ACN Comm.
First Comm.
New Access

MCI/WorldCom Talk America

, Ncweomeistown 3 16.50% 2 5 Telecom. S Trmsic Comm. Apgo vd

ACN Comm.
First Comm.
Revolution Comm.

MCI/Wor]dCotn Talk America

Rainsboro 3 16.79% 2 Sage Telecom. 5 Trinsic Ccmm. ve

ACN Comm.
First Comm.
New Aooass

MCIlWoxldCom Talk America

t Rio Grande 3 1 S.96% 2 Sage Teleeom. 5 Trinsic Comm. Appm

6

6

g

I

I

0
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Attadimant B

13

14

15

16

t

1

ACN Cmnm
First Comm.
New Access

MC1/WorldCom Talk America

Shawnee 3 18 37% 2 Sage Telecom, 5 Trinsie Comm. Approvei

ACN Comm.
First Comm.
New Access
Talk America

MCI1WorldCom TYinsic Comm.

Somerset 3 16.05% 2 Sage Teleeom. 6 S rint/Nextel rovec

ACN Comm.
Fast Comm.
New Accesa

MCI/WorldCom TatkAmerica

Vinton 3 17.95% 2 Sage Talcoom. 5 Trineic Comtn A tuve+

Fint Comm.
New Aocass
PNG Tolecom

MCUWorldCom Talk Americs

Wataut 3 18.79% 2 Sa e Teloaom. 5 Trinsic Comm. A rove

ACN Comm.
Comcast Phone
First Comm.

MCI/WorldCom Talk America

Wellsville 3 23.49% 2 Sage Telocom. 5 Trinsic Comm. A ve

First Comm
New Access
Revolution Comm
Talk America

MCl/WorldCorn Trinsic Comm.

s Winchoster 3 . 17.84% 2 S Telecom. 6 Verizon Wireless &Rrovt

Paga3ot3

©00®'. 4



AT&T Ohfw
Case No. 06-1013-TP-BL3

Test 4 Restllts

#of
% Uaatk. Nantes of

Aeeea F.B. Alt. UnaffiHated
Te+t I.La Proolde F.B.alt. Teet#4

E:cbaagge Name Ueed )ast ra proviiersr Result

1 Bacuesv[lle 4 note i)

Test 3 Reaalis

tehaage Naow
Test
Uaed

°/.
CLEC
Market
Share

Ip o(
Unafik

F.B.
CLECa

Name(s) of
UnaFFlgated
F.H. CLECa

#of alt
provid-

ws
Names aE att.

providen
Test #3
Reaatt

Helfiaet 3 7.29'/^ 2
MCl/WorldCom
SageTeleeom

Ficat, Com.
Now Aeceas
Tallc Amerin
Trlnsie Comm. enied

2 Canat W"mehada 3 (ncte 1) (nate 1) Deniad

8 GQavepoTt 3 note 1) (nabs 1) Denied

I.aavisvilfe 3 7.16% 2
MC /NCl ar1dCom
Sage Telecom. 4

ACN Comm.
Firat comm.
Talh Ame,riea
PNG Teilecom enied

5 MuaaCit3r 3 17.01% 2
MCI/WoxldCam
Saga Telawm. 3

Pitat Comm.
Revolution Com.
TaAc Amaies Demied_

eaethan CUWaIdCom

ACN COMO.
F1rat oomm.
New Accese
Talk Amerioa
Trlneic Comm.

6 NewAlbory 3 15% 2 SwTeleaom. 6 Verizfla Wireleat 1?enied

SalineviIle 3 9.12°r5 2
MCVRlax7dCan
Saga Teleconm. 4

ACN Comm.
Fitsl Comm.
Talk Amatica
Ttiasic Comm emed

8 Somefton 3 (note 1) (note 1) -- -- Deniad

nota 1: 3ee Cmnmiadoo disouseian an erohango paire aeved by a sin;le switrb.

Payelofl
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BEFORE

THE PUBLIC UTILITIE5 COIuIl4[L96ION OF OHIO

In the Matter of the Application of AT&T )
Ohio for Approval of an Alternative Form )
of Regulation of Basic Local Exchange ) Case No.0fr1013-TP-BLS
Service and Okher Tier 18ervices Pursuant )
to Chapter 4901:1-4, Ohio Administrative )
Code. )

EN'IRX ON REBEARIlVG

The Cornm3asion findsL

(1) On December 20, 2006, the Coffvnieaion issued an Opfnian and
Order in this case finding, among other thingn, that based on
the record in thia prooeeding, AT&T Ohio's applicatian for
alternative regulation of basic local exchange savice (BLFS)
and other Tier 1 Services should be granted in part and denied
in part, in accordance with Chapter 4901:14, Ohio
Administrative Code (O.A.C.).

(2) Section 4903.10, Revised Code, states that any party to a
Corrunission proceeding may apply for rehearing with respect
to any mattera determined by the Commission, within 30 days
of the entry of the order upon the Contmission's jonrnal.

(3) Op January 19,2007, the office of the Ohio Consumers' Connsel
(OCC), the Appalachian People's Aoction Coallt9on, the
Edgemont Neigkborhood Coalition, the city of Cleveland, the
dty of Toledo, the city of Holland, the dty of Mamtee, the city
of Northwood, the city of Oregon, the city of Perrysburg, the
dty of Sylvani$, and Lacas County (collectively, the Consumer
Groups) tiatiely filed an application fos rehearing.

The Consnmer Groups' application for rehearing asserls 11
generai grounds for rehearing and 44 specific allegations of
error, many of whicll were advanced by there entitiea and
rejected by the CommissIon in Case No. 05-1305-TP-0RD (05-
1305), In the Matter of the Appikation of tk Impleenentation of H.B.
218 Connerning Alternative Regulation of Basrc Locae Excl+ange
Setaice of Incumbent Loeal Exchange Telephone Comrnniee,
Opinion and Order dated March 7, 2006 and Entry on

i 'this is to certifp that the ima,,es am4aring axe an
®ccnaa`e r=d con:glete reproea:ctic^a r,f a caze !'ile
doeumeat @e^]i d x a the xwguisr ::our.c3 af b•s:.'xteus.
taahaici^ -to Psocess

y' ►̂0000



06s1013-TP-BLS -2-

Rehearing dated May 3, 2006. The Coneanter Groups filed
comments as weIl as an application for rehearing In 05-1305
and were act.ive participants in the develoFmmit of the rulee for
BLFS alternative regulation. In short, the Conanmer Groups
contend that the entire Desember 20, 2006 Opinian and Order
in this case should be rescinded. We disagree, for the reasons
that wiU be discussed in the paragraphs below.

(4) O ► 1anuary 29, 2007, AT&T Ohio &led a memorandum oontra
the Consumer Groups' applicaion for rehearing. AT&T Oluo
asserts that none of the Consvuter Gnoups' allegatioans are valid
and that the I?ecember 20, 2006 Opinion and Order ahonld be
affirmed in its entirety.

(5) tx► their firet general assignment of error identified in their
rruentorandum in support, the Consamer Groups altege that the
BLES rules adopted in 05-1305 do not comply with the
statutory provisiona of Section 4927.0Q(A), Revsed Code,
including the requtrement of the Commission lind'eng no
barriers to entry and, therefore, the Comnnission erred in
adopting Rvles 4901:1-4-10(C)(3) (Competitive Test 3) and
4901;1-1-10(C)(4), O.A.C. (Competitive Test 4) (Consuarer
Groups' Memorandum in Support at 9-12).

Spedfically, the Consumer Groups opine that the competitive
local exchange company (CI.BC) market share loss and the
faciGities-based CLEC/attemative providers psongs of
Competitive Test 3 and the line loss and the facilities-based
alternative picviders prongs of Competitive Teet 4 do not
satisfy the statutory provisions of 5ection 4927.03(A), Revised
Code (Id. at 13•15). Consumer Groups also aesert that the
Commission has erred by assuming that flaws In the prongs of
Competitive Tests 3 and 4 are enred by use of the other ptoat.gs
(3.e., aIlegation of error y).

(6) AT&T Ohio considers the Consumer Groups' chaillenges to be
policy-Mated and not raising issues of legal erras. AT&T Ohio
asserts tlw the Commisaton ctearly had the iegal autlwrity to
adopt nilm to implement SecHon 4927.03(A), Revlsed Code.
AT&T Ohio submits that the Genesal Assemb.ly entrusted the
Conunission to determine the weight to be aodgmed to e®ch of
the facbors identified in Section 4927.03(A)(2), Revised Code
(AT&T Ohio Memorandum Contra at 6). AT&T Ohio further

00V0 77
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submits that the statute only requires the Commissian to
consider such factors, and does not specify any particular resnlt
or threshold criier9a that is necessary to approve BLES
alternative regulation (Id.).

AT&T Ohio believes that the Commission's BLES alternative
regulation rules were adopted consistent wfth the
Commission's delegated authority and that the Commission
properly determined that compliance with one of the four
competitive testa in Rule 4901:1-4-10(C), O.AC., is a sufficient
showing that the caauditions in Section 4927.013(A)(1xa) or (b),
Revised Code, edst (Id.). AT&T Ohio asserts that the rules
established in 05-1305 are objective tests that provide a
onsistent means for an incumbent local exdiange company
(ILEC) to dernonstrate whether it qualifies for BLSS alternative
regulation (Id. at 6, 7). AT&T Ohio argues that the Consumer
Groups' position seeking to require the Commission to revisit
each statutory issue in each individual BLES alternative
regulation case is unfounded (Id. at 6).

(7) The Cammission has already fully considered the Cansumer
Groups' argtm,ents concen,ing the adoption of the BLES
altexnative regulation rules in both 05-1303, and in our
December 20, 2006 Opiaton and Order 9n this prooeeding. We
find that Comsumer Groups, in their application for rehearing,
have raised no new arguments for the Carrunisaion's
oonsideration. Therefore, the Cons>m+er Groups' application
for rehearing partaining to the Commission's adoption of the
BLES rules, including Rule 4901:1-4-10, O.A,C., is denied.

Bxpanding upon tFds conclusion, the Commission notea that
the C.onsumer Groups flled comments in 05-13M and were
active partidpants in the developmatt of niles for BI.ffi
alternative regulation. As we stated pieviously in 05r1808, the
intent of the competitive tests set forth in Rule 4901:1-4-10(C),
O.A.C., is to requize the applicant IIEC to demonstrate that
BL.ES is either subject to competition or that reasonabiy
available altexnatives exist, and that no barriers to entry for
BI.ES are preserrt (05-1305 Entry on 8ehearing at 18).
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The Commission recognizes that the telecommunications
market is continuously evolving and, therefore, it would not be
appropriate to conduct a competitive market anal.}refa via one
specific test (Id.). Tlwefore, in developing the nttes for BLES
alternative regulation, the Commission focvsed on specific
factors that would demonstrate that the Section 4927.03(A),
Revised Code, criterEa was satisfied with respect to residentia!
BLES customers (Id.). Specifically, the Commission concluded
thxt the four rompeHtivee tests adopted in 05-1308 are
sufficiently rigorous and granular to support a finding tYiat,
consistent with H.B. 218, there are neasonably available
alternatives to BLES in the affected exchange(s) or that BLFS is
subject to compeHtion in the affected exdmges (Id. at 19). 'Flte
Commissfon determined that these same demanding test
criteria also dentomstrate that no barriers to ezttry exist for
alternative BLES providers in the affected exchanges (IA.).
AdditiomaIly, we noted that Rnle 4901:1-4-10(C), O.A.C.,
requins that an ILEC satisfy an prongs of a single competitive
market test, rather than just one of the estebljshed criteria or
tl+e other (!d.). 'IUs is due to the fact that different pronga
within a single oompetitfve test were designed to address
certain provisions outlined in Section 4927A:i(A) and (S),
Revised Code. These prongs complement esdi other and were
not intended to cure flaws of each other; just as the provisions
of Sections 4927.03(A) and (B), Revised Code, mmplecrrent each
other.

(8) Next, the Consumes Groups raise alleged assignments of error
specific to AT&T ONo's application in this prooeeding. These
arguments are intertwined with the Consutner Groups•
repeated contentions related to the alleged unreaeonableness of
the Commiasion's BI.ES alternative regulation rules.

The pert'snent arguments regarding theae assignments of error
are organized into the following categories and are discussed
infra: residential access Line loss, unaffiliated facilitiea-based
altemative providers,,stand,alor►e BLES/bundles that include
BLES, barsiers to entry, and the public intexest.

Resiidentfal Access Line Loss

(9) As noted above, the Consumer Groups claiai that the 1'sne loss
prong of Competitive Test 4 does not comport with the

0000'-03
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statutory provisiona of Section 4927.03(A), Revised Code
(Consnmer Groups Memorandum in Support at 13). Based on
this premise, the Consumer Groups allege that the
Commission's use of the line loss prong in evahaaiing AT&T
Ohio's application for altenotive regulatian of its stand.-alone
BLES servioe is improper inasmuch as AT&T Ohio is unable to
determine where the lost lines have goaie (e.g., to an alternative
provider or to an AT&T Ohio aff'iliate) (Id. at 13,35).

In particular, the Consumer Groups assert that the line loss
prong of Competitive Test 4 does not demonstrate that AT&T
Ohio's stand-alone BLES is subject to competition, or ehat
AT&T Ohio's stand alone BLFS castomers have reasonably
available alternatives to thek service (Id.). Ad.ditionally, the
Consumer Groups aver that the tine loss reseals nothing about
the number and size of the alternative providers, their market
shares or the extent to which services are available from
aiternative providers in the relevant market (Id).

Further, the Consumer Groups emphasize that the inability to
deterrnim where the lost residential access lines have gone
undermines the use of the line loss test for satisfying Section
4927.03(A), Revised Code (Id. at 36). For example, the
Consumer Groups subrnit that there is signifirance in
identifying the level of DSL substitution in the cmtext of access
line loss (I1 at 39). To the extent that CLEC market share cn
be caleulated in the context of Competitive Test 3, the
Consumer Groups believe that a sia-Alar analysis should be
perfornted for the purposes of Competitive Test 4(itd, at 36).
Otlroerw9se, the Consumer Groups argue that there is no linkage
to the individual requirements that an ILEC lose at least 15
percent of the total number of aar ess lmes since 2002 and the
requirement that there be at least five uneffiliated facilities-
based alternative providers serving the residential market (Id.
at 37,39).

(10) AT&T Ohio obJects to the Consuawr Groups' argua:eats
regarding the Iine lase prong. The company points out that
customers are under no obligation to report to AT&T Ohio as to
why they are terminating their service and II.ECs are under no
obligatfon to gather or aaintain such information (AT&T Ohio
Memorandum Contra at 19). AT&T Ohio opizies that, rather
than focusing on a significaat level of detail (e.g., traeking what

©(?00f30
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level of line loss is attributable to competition from providers of
futtctionally equivatent or sabs(atute services), the rules are
intended to iruorporate measuremestte of oompetition that are
objective, available, effiaent, verifiable, and capable of being
consistently applied to all ILECs (Id. at 20). AT&T Oluo also
posits that in establishin,g the 15 pezcent line loss criterwn, the
Commission took into account the fact that then: may be
noncompetitive reasons for pine loss (it dting 05-1305 Entry on
Rehesring at 13,14).

(11) The Commission fully considered the Consumer Groups'
argutttents ooncaning the line losa prong In 05-1305 and also
ndsed here in opposition to AT&T Ohio's application for BLES
alternative regttlation (06-1013 Opinion and Order at 17-19; 0lrr
1305 Entry on Reheartng at 13, 18, 19). We find that the
Consumer Groups have raised no r ►ew arguments for the
Commission's consideration. Therefore, the Consumer
Groups' appPso3tion for rehearing regardixtg the Commission's
use of the line loss prong of Competitive Test 4 is denied.

In reaching this decssion„ the Comatission notes that the line
loss prong of Competitive Test 4 requires that the IL.EC
applicant must deawnatrate that in each requested telephone
exchar►ge area at least 15 percent of its total residential access
lines have been lost since 2002 (as reflected in the applicant's
annual report filed with the C.ammisalon in 2003, reflecling
data for 2002). We also note that the Consumer Groups repeat
their arguments, from 05-1305, that the competitive tests should
mewsure the competitors' market power or aiarket share.

As we stated in our December 20, 2006 Opinion and Order, it
is dear from the reaord that it would be impossbte for AT&T
Ohio, or any IL.EC, to identify where the lost residential.lines
have gone and, furFher, that the II.EC wouid not 3tave accesa to
other competitoxs' canfidentiat market share information. The
only circumstance under which the Ii.FC might be able to
identify where the lost residential line went is when it goes to a
CLEC that either utilizea the ILEC's unbundled network
elemen.ts (UNEs) or ports the telephone number assocfated
with the lost residential access line (06-1013 Opinion and Order
at 15). Therefore, the Commissian only required a competitor
market share demonstration, as it relates to CLECs, in
Competitive Test 3 of the rules. Acoordingly, the Commission

-b-
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determined that khis type of ineasnre would not be reaeonable
or practicat in exdhanges (markets) where oompetitors elect
differeit methods of market entxy, other than those nsed by
CI.ECs as described above. Further, as we diaeussed in 05-
1305, the percentage of total residential actiess lines lost, as used
in Competiiive Test 1 and Competitive Test 4 of ehe rules, is a
differmt rnethod of ineasuring the market power and the level
of aompetition that an ILEC faces in a given exchat4ge where
the main competitors are riot CI.FJCs, as is the case of AT&3'
Ohio.

(12) Next, the Consumer Groups assert that the Commission erred
in ita determination that the 2002 start date avoids any data
distortion in residential acows line Ioswes resulting from causes
other than the presenae of competition for BI.FS or the
availability of reasonable alterratives to $LFS. SpeciHoaRy, the
Consumer Groups contend that the Commission never
apecified how the use of the 2002 starting point excludes
residestial line losees not attributabie to competitfon for B'i.E4
(Consumer Groups' Ivtentorandnm in Support at 38).

(13) AT&T Ohio respoads that the Consumer Groups' argumeats
regarding the 2002 start date have alraady been fully
considered and rejected by the Comniission (AT&T Ohio
Memoraadum Contra at 21).

(14) The Commisaion fully considered the Consumer Groups'
arguments conoerning the 2002 start date in 05-1305 and also
raised here in opposftfon to AT&T Ohio's application far BLES
aiternative regulaHon (06r1013 Opinioat and Order at 28; 05-
1305 Entry on Reheartng at 13,14). We find that the Consumer
Groups have raised no new arguments far the Commission's
conatderatim Therefore, Consumers' Groupa' application for
rehearing regarding allegation of error 23 ia denied.

As we discussed previouely in 05-1305, we believe that 2002
recognizea the submtitution of:;econd residential aar^s l9nea to
DSL and cable modem (for Tnternet amess) and that this date
excludes any data distortions resulting from causea other tban
the presence of competition for BIES ar the availability of
reasonable atternative to BLES. It is important to rwhe that the
unbundled network elernertt platform (UlVfrF) did not become
a potential competitive offering to BLES until the jamtary 22,
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2001 decisiom in rourt Utfliiies Baard v. FCC, 219 F.3d 744 (812% Cir.
2000), cat. grrmW in part, 531 U.S. 1124 Qan. 22, 2001). Next,
the Coa+mission did not incorporate the requisite UNE•P
offeri:lg until its October 4, 2001 decision in Case No. 9f►;92-
TP-UhTC, In the Matter qi the Reoiero ofAmeriEerh Ohio's Economic
Costs for Intercmcctron, Un6undlad Nehaork Elements, and
Reciprbcal Compensation for Tranaport and TerminaEion of Locat
Tetecrnnmuniaatfana Traffic, Opinion and Order. Further, the
actual implementation of UNE-P offerings did not oocur until
2002 (05.1305 Pnfry on Rehearing at 13, 14).

(15) Under allegation of error 22, the Consuner Groups argue that
the Comm3ssion erred in $nding that the line loss prong in
Competitive Test 4 addresses barriers to entry (Consumer
Group,s' Memorandum in Support at 35,36).

.(16) In regard to the Consumer Groups' contention that the line loss
prong does not address barriers to entry, AT&T Ohio aeserts
that the Comn++n±on correctly recognized that the Consqmer
Groups raised the same argurnents in the 05-1305 and that tfie
Consutner Groups have raised no new argnrnents that were not
already addressed in that docket (AT&T M.emorandum Contra
at 29).

(17) The Commiseion fuAy considered the Coruumer Gmups'
argwnents raised in 05-1305 and also raised here in oppositioa
to AT&T Ohio's application for BLES alternative regulation (06-
1013 Opinion and Order at 9; 05-1305 Entry on Rehearing at 18;
05-1305 Opinion and Order at 22). We find that Consumar
r,xroups have raised no new argaments for the Commiasion's
mn;aideration Therefore, the Consem ►ers Groups' application
for rehearing on allegation of error 22 is denied.

We xwte that, in establishing the critexia to be incorporated in
its BLF'S altemative regulation rules (inciuding the line ioss
prong of Competitive Test 4), the Commieeion identi&ed those
faators that it believes are significattt for the purpose of
complying with the intent of Iri.d 218, while at the same time
not making the thresholds so onerous that few, if any, II.SCs
could avail themselves of the BLES alternative regulatim
benefits aontemplated by H.B. 218. Next, the Coavrussion
highlights the fact that, although the legislature provided
general guidance to the Coaunission regarding the
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estabbshnwt • of altemative BLES regulation, the ultimate
decision rnaking authority regarding that Impleaumtatian was
left to the Com mimaa+. Additional discvesion of "barriers to
entry" is provided below.

Alternative Providers

(18) The Consumer Groups daim that the aiternative provider
prongs of Competitive Tests 3 and 4 do not incorporate the
statubory provisirnm of Section 4927.03(A), Revised Code
(C'.ongumer Groups Memorandum in Support at 42, 43). Based
am tkds premise; the Consumer Groups aIIege that the
Commission's use of the alternative providers prongs in
evaluating AT&T Ohio's application for alternative reg,ulatiar ►
of its stand-alone BLFS senrio: is iuiproper (Id. at 42).
Speclfically, the Consumer Groups alEege that, whiie
Competitive Tests 3 and 4 require the slwwing of five
alternative providers serving the residential market, the
Commission, in its December 20, 2006 Opinion and Order in
this proceeding, consldered altentative providers that do aot
offer functionally equivalent or substitute serviaes available at
competitive rates, terms and conditions.

(19) In response to the Consumer Groups' contention that the
Commission's BLES alternative regulation rules allow for the
consideration of attemative providers that provie5on services
that are rwt funcHonaIIy equivalent or su>stihft serviaes
available at competitive rates, tenaa, and conditipns, AT&T
Ohio responds that this argument has previously been rejected
by the Connnission and that the Cansumw Groups offer
nothing new to justify the Commiasion revcamining the iasue
at this time (AT&T Ohio Meaionmdum Contra at 17).

(20) The Commission fully considered the Consumer Groups'
arguments concerning the aitexitative providers prongs in 05-
1305 and also raised here in opposition to AT&T Ohio's
appHcation for BLES alternative regulation. We find that the
Conanmer Groups have raised no new argumenta for the
Con►mission's oamsideration. Therefore, the Consumer
Groups' application for rehearing an the Connmission's use of
the alternative providers prongs of Conipelitive Tests 3 aiid 4 is
detued.

-J-
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First, the Commission notes that the alternative providers
prong of Competitive Test 4 requires that the I[M applicant
must demonstrate the presence of at least five unaffiliated
faciiities-based altetatative providers eetvmg the residential
market. As we noted above, in establisldrg the triteria to be
irtcorporated in its Bl.ffi alternative regulation rules (including
the alternative providers prong of Competitive Test 4), the
Comurdssion identified those factors that it believes are
significant for the purpose of complying with the intent of H.B
218, whtfe at the same time not maldng the threshoIds' so
onerous that few, if any, ILECs could avad themselves of the
BLES alternative reguiation benefits wntemplated by f].B. 218.
Further, as we diacussed in the 05-1305 Opinion and Order,
mort; customers are substituting their traditional BLES with
competitive servioas offered by alternative providers such as
wireline CLECs, wireleas carriers, Vadae over Intemet Protocot
(Vo1P) and cable telephony providers (05-1305 Opinion and
Order at 25). We recognize that, although the products offered
by those altemative providers may not be exactly the same as
the IL.EC's BLES offerings, those former ILEC customers
viewed them as substitutes for the ILEC's BI.ES.

(21) Next, under allegation of error 27, the Consumer Groups
contend that the Commisaion erred in finding that:

[flactors like longevity in the competitive market,
while somewhat noteworthy, do not have a direct
bearing on the state of the competitive market at
any given time. Rather, the Commission believes
that criteria such as the required presence of
several unaff ìliated facilities-based providers is a
more significant factor for supportittg a healthy
sustainable market, because this criterion
demonstratee a greatgr oommitmeru of a carrier to
remain in the maricet as a competitor.

(Consumer Groups Memorandum in Support at 43 citing OCr
1013 Opinion and Order at 24).

Adciitionally, the Consumer Groups aver that the Commission
erred in rejecting their recommendation that an alternative
provider must be serving a minimurn of subscribers in order to
be considered for any of the prongs in Test 3 or Test 4 (i.e.,
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allegation of error 9). The Consumer Groupa contend that by
requiring only "a presence in the markew" the Commission has
failed to consider the recpuisite criteria of Section 4927.03(A),
Revised Code, including: the size of the alternative providers,
indicators of market pawer such as market share, or that
market forces are capable of 'supporting a heatthy and
sustainable, competiitive telecouvsrunications market. In
support of its position, the Conaumer Groups opine that a
carrier that serves only a handfnl of custamers or that has been
in the market only a short time can contribute minimally to the
existenze of a kiealthy and sustainable, oompetitive
telecommunications nmarket (Id. at 43, 44). Further, the
Consumer Groups believe that the Commission erred by not
excluding from Cornpetitive Test 3, the market sharee of CLECs
that are not actively marketing to residenttal customers and by
not excluding the market shares of unidenti$ed CLECs that are
reselling AT&T Ohio services (i.e., allegations of error 33 and
34).

AT&T Ohio states that the Cosnmission's BLES altemative
regulatian mles properly addressed the issue of sustainability
of competition and, therefore, mmeIderatian of the iesue of
longevity is iuateoessary. Purther, AT&T Ohio questions how
the Commission can aseeas or forecast longevity of a provider
(AT&T Ohio &[emorandum Contra at 23).

(23) We find that the Consumer Groups have raised no new
argutnents for the Commission's consideration. Therefore, the
Consumer Groups' applicaiion for rehearing under allegation
of errors 27,33 and 34 are denied.

As we discussed in our December 20, 20D6 Opinion and Order,
we believe that factors like longevity in the oompetitive market,
while saanewhat noteworthy, do not have a direct bearing on
the state of the competitive market at any given point ia tirne
(06-1013 Opinion and Order at 24). Rather, the Commission
bel9eves that objective criteria, such as in the required presenoe
of several fadlities$ased alternai3ve providers, as required in
Rule 4901:1-4-10(C')(4), O.A.C., is a more signifiwnt factor in
supporting a healthy sustainttble market, because the presence
of fadlities-based. provides dem.onstrates a greater
commitment, by those alternative providers, to remain in the
market as a competitor (Id.).

F^^ 1
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Additionally, the Commission believes that the overali state of
the competitive market is a aignificant factor when oansidering
a request for BLES alternative regulation. The aiteria of
Competitive Tests 3 and 4 allow for such an examination by
requiring the presence of a sigeificant number of cdmpetitive
providers in the relevant market, as well as by requiring a
denwnshration that either the competitive providers are serving
g significant percentage of residential aa:ass lines (Competitive
Test 3) br that the II.EC has lost a mmsiderable share of its
access tirkes (Competitive Test 4). Through this type of
examination, there will be better' assurance that thare is a
reasonable level of BLES alternatives to warrant the granting of
BLES alternative regulation (Id.). .Moreover, if the state of the
competitive market were to signif3eantly change in a negative
direction, the Commission notes that, under the authority
granted by 8ection 4927.03(C), Revised Code, and by Rule
4901:1A-12, O.A G., the Comadssion may, within five years,
modify any order establishing altemative regulation (Id. at 25).

(24) Under ailegation of error 15, the Consumer Groups object to
the Commission's detersnination that the telephone services of
Insight, Comcast, and Buckeye Telesystem are competitive with
and provide reesonably available alternatives to AT&T Ohio's
stand-alone BLBS. The Consumer Groups assert that these
cable providers should not be considered in light of the fact
that the cable provid.ers do not serve tlnouglwut AT&T Ohio's
exchanges (Consumer Groups Memorandum in Support at 29).

(25) In response to the Consumer Groups' objection to the
Commission's consideration of particular cable protriders in the
context of the competitive merket tests, AT&T Ohio states that
the Conaumer Groups are looking for a ubiquitous service
condition when it is not a requiremeM of the applicable statue
or rules. AT&T Ohi.o opines that such a requirement may
actually constitute an unlawful barrier to entry. AT&T Ohio
represents that in no situation has a CLEC with facilities that
can serve only one customer been used to meee any of the
applicable tests. Vlthile' recogpizing that the identifled cable
providers do not serve all of the subscribera in an exchange,
each of the customers in the exchanges served by the cable
providers have an alternative provider in the respective cable
companies. Additionally, AT&T Ohio notes that resellers and
facilitiesrbased CLECs have acceas to earh and every resldential

900037
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customer In a given wire center (AT&T Ohio Memorandum
Contra at 23-25, 28).

The Commission fuIly considered the arguments raised by the
Consumer Groups in opposition to AT&T Ohio's application
for BLES alternative regulation specific to whether Tnaight and
Comcast must provide service throughout tha entire exthange
(06-1013 Opinion and Order at 22-25). We find that the
Consumer Groups have raised no zaew arguments for the
Comntis&ton's conaideration. Therefore, the Consumer.
Groups' appHcation for rehearing relative to aIlegation of errw
15 is denied.

in reaching this dedsion, we reference the fact that we
previously rejected Consumer Groups• narrow interpietation
that the facilities-based altetnative provider's servi¢e has to be
available in the entirety of the market area. We also re}ected
Consumer Groups' requirenvent that an ILEC demonslrate that
the service provider's particular service offerlng is available in
the relevant mruket by verifying that Its aompetitor makes the
service available to 100 perrent of the II.EC`a customer base.
We determined that this infonnation is likely available oniy to
the alternative provider, and not the ILE+C (Id. at 15). Further,
we note that tliis information is not required by eittier statute or
the Commission's rules.

(27) Under allegations of error 16 and 17, the Consumer Graaps
argue that the Commission erred in dnding that the wireless
carriers provide readily available alternatives to AT&T Ohio's
stand4ona BLES (Consumer Groups Memorandum in
3u.pport at 34, 35). '19tie Consnmer Groups again posit ffiat the
wireless carriers' services have Iintitations relative to whether
the service will work at specific locatior►s, including difficulty
extending indoors (Id.).

(28) 1n response to the Consumer Groups' assertions regarding the
inappropriateness of . cnnsidering wireless providers for the
purpose of applying the competittve maxket tests, AT&T Ohio
respomds that the Commission has already oarisidered tl+ese
argurnents in the context of 05-1305 and, therefore, they should
again be rejected at this time (AT&T Ohio Memorandum
Contra at 26-28).

^YXM3
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The Commisaion fally considered the Consumer Groups'
arguments wmcerning the wireless carriers in 05-1305 atui a]so
raised here in opposition to AT&T Ohio's application for BI,ES
altemative regulation (06-1013 Opinion and Order at 12,13, 23;
05-1305 Entry on Rehmring at 17-19; 05r1306 Opinion and
Order at 25.) We find that the Cohstimer Groups have raised
no new arguments for the C.ommisslon's oonsfderation.
Therefore, the Consumer Groups' applfcatlon for rehearing
under ailegation of errore 16 and 17 is clenied.

As we have stated previously, each technology platform, like
wireless, has its own unique. charactet9stics, and service
providers using that terhnology wiU utffize thoee pardcular
characteristics to customize their service offerings for uae as an
afternative to BLE.S. Further, although each substitute seervice
to BUS will not attract (or meet the needs of) an eintire II.p7C
custorner base, thie does not exclude the substitute serviae as a
reasonable alternative to BLES (06-1013 Opinion and Order at
13).

Stand-alone BLES and Bumd[es

(30) Next, under atlegattons of error 10 and 35 the Consumer
Groups oontend that the Cornmission erred in findiag that
bundles of se2vice from alternative providers ai+e compefftlon
for or alternatives to stand-alone BLES, as well as by finding
that the corresponding alternative providers' presenae pemvts
the granting of allemative regulatiaa► for stand-afone BLSS
(Consumer Groups Iutemorandum in Support at 16). The
Consua►er Groups furttur opine, through their aliegations of
error 11-16, that the Commission erred in ita de6emtination that
bundlm (service packages) offered by the alternative serviee
providers, as identi8ed in AT&T Ohio's application, are
c'onlpetition for AT&T Ohio's stan,d-alone BLE3 service (Id. at
16-25). , 5pecificaAy, the Coneumer Groups assert that the
mstence of competition for BLES in bwulies does not signify
compeiition for consumera who subscribe onfy to stand-alone
BLTSS (Id. at 19).

(31) Tn response to the Coneumer Groups' ooaitentions regarding
the need to focua on stand-alone BLES in the application of the
competitive tesb, AT&T Ohio contends that there are mar+y
entities competiitg in the marketplace providing a number of

()00©3 3
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(32)

servioes, induding service packages and bundles. AT&T Ohio
also podnts out that whiie all LHCs are required to offer BL.BS,
they are not required to offer stand-alone BLEB. Additionally,
AT&T Ohio emphasizes that Section 492743(A), ltevised Code,
does not r+eguire that stand-alone BLES be offered by all
carriers being coneidered under a oompetitive market test.
Rather, AT&T Ohio submts that the atatute simply requires
that the Commiasion conaider the ability of alternative
providers to make functionally equivalent or substitute services
readily available (AT&T Ohio Memorandum Contra at 12, 13).
AT&T Ohio opinea that the phrase "functionaIIy equivalent"
signifies that stand-alone BLES itseif does not have to be
actually offered in order for a company to be oonsldered as
alteraative provider for the purpose of a campetitive market
test (id. at 12-19).

Finally, AT&T Ohio asserts that the Commission has
previously oonsidered and rejected the Consumwr Groups'
arguments sperifia to this Issue (Id. at 14, 15 citing 05-1905
Opinion and Order at 25,34).

']tte Commission fuliy considered Coneamer Groups'
arguments concerxdng the services offered by the unaffiliated
facilities-based al.temative providers in 05r1305 and alw raiaed
here in opposition to the alternative providers that are present
in the AT&T Ohio exdtianges identified in 06-1013 (06-1013
Opinion and Order at 12-14; 06-1905 Opinion and Order at 25).
We find tt+atCaansurner Groups have raised no new arguments
for theCommission's eonsideration. Thaefore, the Coatsumer
Groups application for rehearing under allegaHons of errar 10-
16 is denied.

First, we note that SecHon 4927.IX3(A), Revised Code, compels
the examination of whether customers have reasonabiy
available alternativea to BLFS. The law does not restrict,
however, the "analysis of oompetition" and "reasonably
available alteniatives" to compe8tive products that are exactly
like BI.I;S Wiiether a product substitutes for another product
-does not turn on whether the product is exactly the same. As
we discussed previously, eustomers, who leave an ILEC's BI.ES
offering to subscribe to another alternative provider's bundled
service offering that includes BLE5, view those bundled service
offerings as a reasonable aiternative service . Also, we

F.)EX0030
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de6emdned that customers who subscxibe to these bundled
service offerings that include BLES are by definitton BLES
customers because BLES is the foundatwn of that service
package or bund]e (Q5-13D5 Opinion and Order at 23).

Further, although alternative BL.BS aervices may not ciure:ntly
be offered under identicai terms and onnditions, Seclion
4927.03(A)(2Xc), Revised Code, only requires that the
functionally equivalent or substitube sesvices be readily
available at competitive rates, terms, and condittons. As to tkiis
requirement, the Commiasion determined that, conajstent with
the rriteria set forth in Rule 4901:1-4-10(C), O.A.C., to the extent
that AT&T 04iio is losing customers and the requisite nuntber
of alternative providers are present, it is evident that
functionally equivalent or substitute services are readily
available (06-1013 Opinion and. Order at 14.) last, the
Commission fully considered the Consumer Groups'
arguments concerning the services offered by the unafflliated
facilities-based alternative providers in 05-1305 and also raised
here in opposition to the alternative providers that are pne3ent
in the relevant AT&T Ohio exchanges (Id, at 12-14; 05-1305
Qpictfon and Order at 25).

While the Comuniss;►on recognizes that there may be customers
in the AT&T Ohio exchanges approved in 06-1013 who do not
want or need to purchase anything more than BLpS or BLES
plus limited vertical features, such as rall waitimg or Cailer ID,
the eadabence of these customers does not negate the fact that
AT&T Ohfo is. facing mmpetition for BLBS in these markets.
Pv.rther, we note that AT&T Oliio'® stamd-alone BLES of6ering
will contiane to be available as an option. I.astty, for those
customers who are 'low-inwme,' tkoeir basic loeal exchange
servie® needs are already provided under the T,ifeline prograrrt,
which eviII not be impacted by the BLBS pricing fledbility (05-
1305 Opinion and Order at 25; 05-1305 Entry on Rehearing at
26; See Rule 4901:1-4-06(B), O.A.G).

Barriers to Entry

(33) Next, under aDegationa of error 3, 5, and 36-41, the Consumer
Groups claua that the Commission erred in finding that
satisfying Competitive Tests 3 and 4 results in the finding that
there are no barriers to entry for stand-alorde BLES and in

00000:L
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f•tndittg that, by satisfying Competitive Tests. 3 and 4, AT&T
Ohio hae demonstrated that there are no barriers to entry for
BLES in the exchang,es identified fqr Competitive Tests 3 and 4
(Consutner Groups Memprendum in Support at 45). In
support of their cmteation that AT&T Ohio has failed to
establish tliat there are no barriers to entry for stand-alone
BLES; the Conanmer Groups aver that there are no providers of
stand-alone BLES in nearly any of the 145 exdangm included
in AT&T Ohio's application (Id. at 14).

(34) ATdtT Ohio asserts that the Commtssion has already addressed
the Consumer Groups' "barriers to entry" arguments (AT&T
Ohio Memorandum Contra at 29 clting 06-1013 Opinion and
Order at 7, 8; 05-1305 Entry on Rehearing at 17-19). AT&T Ohio
cnzetends that the Cmsuaeer Groups have failed to establish
tisat the Commission's understanding of the "barriers to entty'
criterion is in error (Id. at 30). in response to the Caneumer
Groups' azguaieat that the C.aanusission's BLES atternative
regulation svles ase ineonsistent with the barrlers to. entry
criterion of Sectian 4927.03, Revised Code, AT&T Ohio submits
ttiat nhe Conuriseaon determined that if one of the four
competitive tests is satisfied, the applicant has deaionstrated
that there are no barriers to entry (Id. at 32).

AT&T Ohio points out that its entry tnto the interL.ATA long
distance market was premised on the finding by the
CouunisBion and the Federal Communications Coaimission
(FCC) that there were no barriers to entty in AT&T Ohio's local
exehanges (Id. at 31 citing In the Matter of Joint Ayp)itatitm by
SBC Communieations brc., Iitinols 8ell Telephone Compmny, Indiana
Bell Tetepirene Company Inc., Ohio Setl Tetephene Company,
Wisconsin BeI1InG, and Southukstern Belt Courmumcatiaas Servioes
Ine. for AuHiorizr+tion to Provide In-Region, InterLATA Servicea in
I1linois, Indiana, Ohio, and Wiscossirt, WC Docket No. 03-167,
Iulemmandurn Opinion and Order, FCC 03-243, adopted
October 14, 2003). Sdmilarly, AT&T Ohio states that the FCC
has deteraiined that there are no bariiers to entry for BI.FS. See
In tlte Matter of Unbundled Access fio Nehcnrl< Elemenis, Order on
Remand, FCC 04-290, adopted December 15, 2004.

(35) The Commission fully considered the Consnmer Groups'
argwnents concerning 'barriers to entry" in 05-1305 and also
asserted here in Consumer Groups' oppoaition to AT&T Ohio's
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app}icatlon for BLES alternative regulation (06-1013 Opinioxt
and Orderat S, 9; 05-1305 Entry on Rehearing at 17-19; 05-1306
Opinion and Order at 22). We previously .determined that
satisfying the established criteria of the competitive market
tests (e.g., the required presence of unaffiliated facilitiesbased
altemative providers cambined with the requistte 1LBC loss of
residezltial aceeas lines) adequately establishes that t2here are no
barriers to entry, thus satisfying Section 4927.03(A), Revised
Code (06r1013 Opinion and Order at 8, 9, 12; 05-1305 Htn1ry on
Reheariag at 18). We find that the Consumer Groups have
raised no new arguments for the Commissiion's consideration.
Therefore, the Consumer Groups' application for rehearing
under aUegation of error 36 is denied.

Also, under allegations of error 37 and 38, the Constmter
Groups daim tftat the Commisaion erred In 8nding that AT&T
Ohio, in meeting Competitive Tests 3 and 4, has dernonstrated
that there are no barriers to entry for BLES in the exchanges
ideatified for Competitive Tests 3 and 4. The Commiss9on fully
considered the Consumer Groups' argaxruents on this point
which were asserted in their opposition to AT&T Ohio's
application for BLES alternat[ve rei,nilation (06r1013 Opinion
and Order at 8, 9). We find that the Consumer Groups have
raised no new arguments for the Commission's consideration.
Therefore, th,e Consumer Groups' application for rehearing
under allegations of error 37 and 38 is denied.

Pub3ic Interest

(37) Next, under allegation of error 42, the Consumer Groups assert
that the Commis®ion erred in granting alternative regulation to
AT&T Ohio`s stand-alone BLES, contrary to the public interest
(Canaumer Groups Memorandum in Support at 46). The
Consumer Groups point out t3mt iut 05-1305, they pmposed that
the Commisaion require IL.BCs geeldsig BLES alternative
regulation to make additional commitments to enhanae the
pubiic interest. In thie case, the Consumer Groups anert that
AT&T Ohio has offered nothing in exchange for the anticipated
rate increases (!d. at 48).

(38) In respomse to the Consumer Groups' belief that additional
cammttmentis should be required fn order for an ILHC to
receive BLES altemative regtilatiory AT&T Ohio refierences the
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fact that the Commission has rejected this argument twice
before in 05-1309 (AT&T Ohio Memorandum Contra at 34
ritfng 05-1305, March 7, 2006, Opinion and Order, at 11) 05-
1305, May 2, 2Q06, Entry on Rehearing at 3). AT&T Ohio states
that such a requirement is not contemplaled by Sectson 4927.Q3,
Revised Code. AT&T Ohio submits that, rather than additional
commitments, the BI.F.S alternative regulation rules properly
conclude that the public interest has been met provided that
one of the Competitive Tests have been satis8ed (Id. at 33,34).

(39) The Comsumer Groups have raised no new argumetts for the
Coaunissiori's cone3daation. ' Therefore; the Consumer
Groups' application for rehearing under allegation of error 42
is denied.

As we discussed previously in 05-1305, in order to eatab]ieh
alternative regulatory requirements for BLES and other Tier 1
services, the Commission must, under the law, not only find
that the services are subject to competition or have reascnbly
available alternatives and that no barriers to entry eidet, but we
must also find that the afternative regulabory requirenxtn.ts are
in the public interest. To guide us in determining whether
alternatlve regulatory treatments are 9n the public interest, we
look to the policy of the state, as set forth in Section 4927.02(A),
Revised Code, to ensure the cantiaued availability of adequate
BI.BS to citizens throughout the etate. The goal of ensnring that
the largest number of reaidents possible have access to high
quality telephone service regardless of income or geographic
location reatiains an important policy objeclive of Clhio.

The Commission evntinues to believe that, at least for the near
fnture, BLEfi, fnduding basic caller ID, is an essentfal service
for many Ohioans. On the otber hand, we are fully aware that
ILBCs are facing increasing competition front alternative
service providera that are not regulated by the Commisaion
and, as AT&T Ohio noted in the 05-1305 proeeeding, many of
the ILEC's have been charging the same rates for BLES since the
early 1980s. Therefore, in developing the rules for BLES
alternative regiilation, we sought to strike a balance between
the inlportant public policy of. ensuring the availability of
stand-alone BLES at just and reasonable rates, while at the
satw time rerognizing the continuing emergence of a
oompetitive envaonment through flexible regulatory treatment
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of II,$C services, where appropriate. In reaching our
coaulusiozt, we considered •. the regulatory treatment of
competing alternative providers, including wireltne Ci.ECs,
wireless carriers, Vo1P, and cable telephoae providers. After
serious consideration of the issuea raised by the parkies,
including the Consumer Groups, we determined that if an .
ILEC satisfiea one of the four adopted compeiitive market tests
in an exchange, the MC will be permitted upward pricing
flexi'biiity for BLES and other Tier 1 services (05-1305 Opinion
and Order at 40.).

As we determined in our December 20, 2006 Opinian and
Order, AT&T Ohio has met its burden of proof, in aecordance
with Section 4927.03(A), Revised Code, and that the granting of
AT&T Ohio's application► for the spedfied exchanges is in the
public interest. We previously determined that requiring
enhanced or additional ILEC commitmenta would not be
appropriate in a competitive environment. We believe tliat in a
competitive enviromuuent, an 1LEC wiR have the appropriate
incentlves to deploy additional advanced services and provide
other public benefits to consumers (03-1305 Entry on Rehearing
at 2; 05-1305 Opinion and Order at 11).

M2sceDaneow Lgsm

(40) The Consumer Groups allege that the Comalission, in its
Opinion and Order of December 20, 2006, faded to adequately
explain the reasons for its dedsion as required by Section
4903.09, Revfised Code (Consamer Groups Memor•andum in
Support at 49, 50). The Consumer Groups opine that the
approval of AT&T O3uo's application in this proceeding
depends on the lawfulness of the rules adopted In 05-1305.
They assert that, rather than show4ng the facls upon which its
decisions in 05-1309 were based, the Commission has simply
incorporated the ent7re reonrd of 05-1305. Consumer Groups
reference MCI Tekcrnxmunfoations Corp. v. Pub. jltfl. Coarm, 32
Ohio St.3d 306 (1967) (MCI), in support of their contention that
the Commission erred by inaorporating the nemrd from 05-
1305 into this oase, instead of setting forth, in detail, the facts
from 05-1305 that supported the Commission's actions in this
case (Id.).
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(41) AT&T OEuo responds that the Commission thoroughfy
explained its adoption of BLES alternative regulation rtilss in
05-1305 at►d thoroughly explained its coatclusions reached in
tlus case when applying those rules. Ttuerefore, AT&T Ohio
believes that the Comin3ssion has complied with Section
4903.09, Revised Code (AT&T Ohio Meinorandvm Contra at
35). With n~$pect to the Consumer Groups' criticism of the
Commission's action of incorporating the record of the ruiea
docket into this case, AT&T Ohio asaerts that given the close
relationship between the rules and the company's BLES
alternative reguiation application, it was appropriate for the
Commission to incorporate the record in 05-1305 into tius case
(1d. at 7).

(42) We note that Section 4903.09, Revised Code, provides in
pertinent part that: "In all eontesbed cases ... the connmission
shall file, with the record of such cases, findings of fact and
written opinions setBng forth the reasons prompting the
decisions arrived at, based upon said findings of fact." The
Ohio Supreme Court has obseived that the purpose of this
statute is to irtiorm the interested parties as to the reasons for
the Commission's actions and to provide the eourt with an
adequate record so that it may detennine whether the
Commission's decision is lawful and reaeonable. Mitlgen-
Ostntnder v. Pub. [Itil. Comm.,102 Ohio St. 3d 451 at 117, 20D4-
Ohio 3924. We believe that, in 051305, the Opinion and Order
and Entry on Rehearing fully deecn'bed the basis for adopting
the sules for BLES altemative regulation. The Ohio Supreme
Court has approved ineorporation of the record from one cese
into another. MCI, 32 Ohio St. 3d 311, 312. Also, as we noted
in our December 20, 2006 Opinion and Order, the majortty of
the Consumer Groups' arguments were a repetition of the
arguments that were raised in 05-1305. Thereiore, it was
r.easonable to incorporate that record into this proaeeding.

Further, the Commimon highlights the fact that this cm
aa ►ters on the analysis of whettder AT&T Ohio's application
satisfies the designated oompetitive market tests, and not the
lawfulness of the aompetitive mazket tests. To the extent that
the Consumer Groups' reiterate argLmlants spec.ific to the
lawfulness of the BLES alternative regulation rules, these
arguments were previously addressed ia 05-1305. We belfeve
that our December 20, 2006 Opinion and Order fully addressed
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the Commission's analysis of the facts, under the applicable
competitive test, in reaching the conclusion to approve AT&T
Ohio's application for BLES alternative regulation in the
identified exchanges. Tlterefore, the Cotwvmer Groups'
application for rehearing under allegation of error 43 Is denied.

(43) The Consumer Groups contend that the Coinmission erred by
failing to hold a'hearing on AT&T Ohio's BI.FS alternative
regulation appBcation (Cemsumer Groups Memorandum in
Support at 50). The Consumer Groups argne that the
Coa►mission did not specifically explain the basis for its denial
of the request for a hearing (Id.). In light of the Commiseion's
refusal to hold a hearing, the Consumer Groups question what
exactly eonstitutes clear and oDnvincing evidence that a hearing
is necessary, as ca¢rtemplated by Rule 4901:1-4-09(G), O.A.C.
Additionally, the Consumer Groups contend that they have
raised nuauerons deficiencies in AT&T Ohio's application that
can only be resoh+ed pursuant to fact-finding in the context of a
hearing (Id. at 51).

(44) AT&T Ohio rejects the Consumer Groups' argument that a
hearing was necessary in tMs proceeding. AT&T Ohio believes
that the fact-finding and hearing contemplated by the
Consumer Groups would be overly burdeesome and would, at
best, delay regalatory relief for the ILEC's BL,ES.. Additiar+aIly,
AT&T Ohio points out that the Couunission eonducted
extensive statewide public hearIngs am the BLES alternative
regulation rules before their adoption fn 05-1806. AT&T Ohio
notes that it is these saave rules that are now simply being
appiied in this case (AT&T. Ohio Memorandum Contra at 36).

(45) Puranant to Rule 4901:1-4-09(G), OA.C., tha deteirnination as
to whether a heating should be_ held specific to a parti.cular
IL.EC application is left to the discretion of the Commissioat
upon the showing of dear and eonv3ndng evidence that a
hearin,g is neceesary. Upon its review of the record, the
Com*msaion determined that a hearing was not necessary
inasmuch as clear and convincl:Sg evidetue had not been
presented establishing the need for a hearing. Rathft, the
Commissian finds that a sufficient record had already been
developed allowing fdr the application of the competitive tests
in the identified exdlanges without the need for a hearing.
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Therefore, the Consumer Grmups' applicstion for rehearing
with respect to altegation of error 44 is de,nied.

(46) Pinally, the Commissiaat notes that any r+emaiaiag assignments
or allegations of error not spepfically addressed In this Entry
on Rehearing, indudiag any new argwneats speci.gc to the
rules that would have been snore appropr3ately raised fn the
rulemaldng proceeding (06-1305), rather than in resprrnse to
AT&T Ohio's applicatlon, are denied.

It is, therefore,

ORDP.RE[),'I'hat the Consumer Groups' application for rehearing is deriied, as set
tortk above. It is, further,

ORDBRED, That, aonsisbent with our December 20, 2006 Opinion and Order, the
record from Case No. 06-190.5rTP-ORD should be oonsidered as part of the record in this
case, including but not limited to all of the Coznmiesion's ordess as weII as the evidence
submitted by the partiea in that case. It is, further,
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O1iDERED, That a copy of tttia Entry on Itehesring be served upon aIl parties and

interested persone of record.
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BEFORE

THE PUBUC ITITLITTHS COMMISSION OF OHIO

In the Matter of the Application of AT&T )
Ohio for Approval of an Altenlative Form of )
Regulation of Basic Local Exchange Service ) Case No. 06-1013-TP-BLS
and Other Tier 1 Services Pursuant to Chapter )
4901:1-4, Ohio Administrative Code. )

OPINION AND ORDER

The Commis.sion, coming now to consider the submitted application and other evi-
dence and arguments presented in these proceedings, hereby issues its opinion and order.

1. BACKGROUND

On August 5, 2005, Governor Bob Taft signed into law House Bill 218 (H.B. 216).
This bill; which took effect November 4, 2005, amends various provisions of the Ohio Re-
vised Code for the purpose of revising state telecommunications policy, including Sections
4905.04, 4927.02, 4927.03, and 4927.04, Revised Code. Among other things, Section
4927.03(A)(1), Revised Code, now authorizes the Commission to allow for alternative regu-
lation of basic local exchange service (BLES) offered by incumbent local exchange compa-
nies (ILECs) in those telephone exchanges where competition exists and there are no
barriers to entry.

On March 7, 2006, the Commission, pursuant to Case No. 05-1305-TP-ORD (05-1305),
In the Matter of the Implementation of H.B. 218 Concerning Alternatiroe Regulation of Busic Local
Exchange Service of Incumbent Local Exchange Telephone Con:punies, established rules for the
alternative reguiation of basic local exchange sernrice. These rules were subjected to the leg-
islative rule review process and became effective on August 7, 2006. Consistent with these
rules, ILECs with an approved elective alternative regulation plan can apply for pricing
flexibility of BLES and other Tier 1 services. Applications for altemative regulation of BLES
and basic caller ID will be approved provided the applicant satisfies one of the competitive
market tests identified in Rule 4901-1-4-10, Ohio Administrative Code (O.A.C.). Pursuant to
Rule 4901:1-4-09(G), O.A.C., an ILEC's application for BLES alternative regulation wili be-
come effective on the one hundred and twenty-first day after the filing of the application
unless the application is suspended by the Commission. Pursuant to the Attorney Exam-
iner Entry of December 4, 2006, this matter was suspended until December 29, 2006.

On August 11, 2006, as amended on September 8 and 13, 2006, AT&T Ohio filed an
application for approval of an alternative form of regulation of BLES and other Tier 1 ser-
vice. The company represents that it published legal notice in each of the couaties corre-
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sponding to the 145 exchanges covered under its application. The foilowing entities have
been granted intervention in this proceeding:

Office of the Ohio Consumer's Counsel (OCC)
Appalachian People's Action Coalition (APAC)
City of Cleveland (Cleveland)
Northwest Ohio Aggregation Coalition (NOAC)
Edgemont Neighborhood Coalition ( Edgemont)

Consistent with Rule 4901:1-6-09(F), O.A.C., any party who can show why such an
application should not be granted must file a written statement detailing the reasons within
forty-five calendar days after the application is docketed. Pursuant to the attomey exam-
iner's Entry of September 21, 2006, the deadline for the filing of oppositions to AT&T Ohio's
application was extended to October 16, 2006. AT&T Ohio's memorandum contra opposi-
tions were to be filed within ten days of an opposition and any objecting party could file a
reply within five days of AT&T Ohio's memorandum contra.

On October 16, 2006, an opposition to AT&T Ohio's application was jointly fded by
OCC, Edgemont, APAC, Cleveland, the cities of Toledo, Holland, Maumee, Northwood,
Sylvania, and Lucas County (collectively, Consumer Groups). On October 26, 2006, AT&T
Ohio filed a Memorandum Contra Consumer Groups' Opposition. On October 31, 2006,
Consumer Groups filed a reply to AT&T Ohio's Memorandum Contra.

II. SUNOAARY OF THE APPLICATION

AT&T Ohio states that it fully complies with the elective alternative regulation
commitments set forth in Rule 4901:1-4-06, O.A.C., consistent with the company's approved
existing alternative regulation plan pursuant to Case No. 02-3069-TP-ALT, In the Matter of
the Application of Ameritech for Approvai ofan Aiterrtative Form of Regulation (Application at 1).

In its application, AT&T Ohio identifies 145 exchanges throughout its Ohio service
territory for which it asserts that it satisfies at least one of the competitive tests identified in
Rule 4901:1-4-10, O.A.C. For 26 of the identified exchanges, AT&T Ohio relies on the com-
petitive test set forth in Rule 4901:1-4-10(C)(3), O.A.C (rest 3). For 119 of the identified ex-
changes, AT&T Ohio relies on the competitive test set forth in Rule 4901:1-4-10(C)(4), O.A.C.
(Test 4).

As part of its application, AT&T Ohio filed proposed tariff amendments for the pur-
pose of identifying those exchanges included as part of its application. While the tariff
amendments denote that the identified exchanges would be subject to pricing flexibility, the
tariff amendments do not reflect the company has achially exercised this pricing flexibility
at this time.

000101
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AT&T Ohio represents that in coltecting information on competitive local exchange
company (CLEC) and alternative provider activity in its exchanges, it first reviewed and
documented publicly available data, such as websites, carrier tariff filings, information on
wireless licenses and Commission certification cases and in.terconnection agreement filings
(Application at 3). To confum the information available from publicly available sources,
AT&T Ohio states that it reviewed internal data from billing and E9-1-1 records, white
pages listings, and ported telephone number information ( Id. at 4). AT&T Ohio states that
in some cases it has identified more competitors than the minimum required by the Com-
mission rules.

Speafic to Test 4, AT&T Ohio explains that it examined its own line loss since 2002,
relying on the annual report information for that year and performing a comparison on an
exchange-specific basis to comparable data for June 30, 2006 (Id. at 3).

A. Test 3

Pursuant to Rule 4901:1-4-10(C)(3), O.A.C., this test requires the applicant to demon-
strate in each requested telephone exchange area: (1) that at least fifteen percent of the total
residential access lines are provided by unaffiliated CL.ECs; (2) the presence of at least 2 un-
affiliated facilities-based CLECs providing BLES to residential customers; and (3) the pres-
ence of at least five alternative providers serving the residential market.

A CLEC is defined as any facilities-based and nonfacilities-based local exchange car-
rier that was not an ILEC on the date of the enactment of the Telecommunications Act of
1996 (19% Act) or is not an entity that, on or after such date of enactment, became a succes-
sor, assign, or affiliate of an ILEC. Alternative providers are defined as providers of com-
peting services to BLES offerings regarclless of the technology and facilities used in the
delivery of the services (wireline, wireless, cable, broadband, etc.).

AT&T Ohio represents that the following exchanges satisfy the criteria of Test 3:

Bealisville Belfast Bethesda
Canal Winchester Conesville Danville
Glenford Graysville Groveport
Guyan Leetonia Lewisville
Marshall Murray City New Albany
Newoomerstown ftainsboro Rio Grande
Salineville Shawnee Somerset
Somerton Vinton Walnut
Wellsville Winchester

0001`;z
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B. Test 4

-4-

Pursuant to Rule 4901:1-4-10(Cx4), O.A.C., this test requires that an applicant dem-
onstrate that in each requested telephone exchange area that at least fifteen percent of the
total residential access lines have been lost since 2002 as reflected in the applicant's annual
report filed with the Commission in 2003, based on data for 2002; and demonstrate the pres-
ence of at least five unaffiliated facilities-based alternative providers serving the residential
market. AT&T Ohio represents that the following exchanges satisfy the criteria of Test 4:

Akron Alliance Alton
Atwater Barnesville Beavercreek

Bellaire Bellbrook Belpre
Berea Bloomingville Burton
Canal Fulton Canfield Canton
Carroll Castalia Cedarville

Centerville Chesire Chesterland
Cleveland Columbus Coshocton
Dalton Dayton Donnelsville
Dublin East Palestine Enon

Fairborn Findlay Fletcher-Lena
Fostoria Franklin Fremont
Gahanna Gates Mills Girard
Greensberg Grove City Hartville
Hilliard Hillsboro Holland
Hubbard lronton Jamestown
jeffersonviIIe Kent Kirtland
Lancaster L9ndsey Lisbon
Lockbourne London Louisville
Lowellville Magnolia-Waynesburg Manchester
Marietta Marlboro Martins Ferry-Bridgeport
MassiIIon Maumee Medway
Mentor Miamisbuxg-West Carrollton Middletown
Milledgeville Mingo Junction Mogadore
Monroe Montrose Navarre
Nelsonville New Carlisle New Lexington
New Waterford Niles North Canton
North Hampton North Lima North Royalton
Perrysburg Piqua Ravenna
Reynoldsburg Ripley Rogers
Rootstown Salem Sandusky
Sebring Sharon South Charleston
South Vienna Spring Valley Springfield
Steubenville Strongsville Terrace

^^G3
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Thomville Tiffin Toledo
Toronto Trenton Trinity
Urdontown Upper Sandusky Vandalia
West Jefferson Westerville Wickliffe
Worthington Xenia Yellow Springs-Clifton
Youngstown Zanesville

III. SUMMARY OF CONSUMER GROUPS' OPPOSTTION AND AT&T OHIO'S RE-
SPONSE TO THE FILED CONSUMER GROUPS' OF'FOSTITON

A. Generic Issues Regarding BLES Alternative Regulation Rules

1. General Discussion

Consumer Groups' Position

While recognizing that they reiterate arguments previously raised in 05-1305, Con-
sumer Groups aver that a party must address a rulemaking in the particular case in which
the rules are applied. Consumer Groups observe that, although the arguments now being
raised are consistent with the arguments made in 05-1305, the positions that they are rww
taking are based on the real-world situation presented by AT&T Ohio's application.

Consumer Groups assert that as a result of the Commission's BLES alternative regu-
lation rules and the alleged inherent flaws contained within such rules (as described in
more detail in the subsections below), to the extent that AT&T Ohio's application is granted,
some AT&T Ohio customers will experience BLES rate increases while not having al.terna-
tives to AT&T Ohio's BLES.

AT&T Ohio's Position

AT&T Ohio considers the arguments raised by Consumer Groups to be nothing more
than an effort to undo the intent of the General Assembly's H.B. 218 and the Commission's
efforts to implement the legislation (AT&T Ohio's Memorandum Contra at 3). In particular,
AT&T Ohio submits that Consumer Groups' narrow view of BLES and their exlreme inter-
pretations of H.B. 218 and the Commission's rules would frustrate the goals of the General
Assembly and the Commission in reforming the regulation of BLES to meet drastically
changed market conditions. AT&T Ohio views Consumer Groups' arguments to be merely
a rehashing of issues that were already considered and rejected in 05-1305 (Id. at 5).

Commission Condusion

The Commission recognizes that Consumer Groups are raising many of the same ar-
guments to chellenge AT&T Ohio's application in this case as were raised by Consumer
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Groups in chaAenging the rules approved in 05-1305. While we will again address some of
these issues in the following sections, we believe that the Commission's order in 05-1305
fully addresses the arguments being reiterated in this proceeding and, therefore, there is no
reason for the Commission to fully repeat the same analysis and conclusions set forth in
those orders. Likewise, there is no reason to discuss and reevaluate the evidence submitted
on the record in 05-1305 for the purpose of addressing Consumer Groups' same arguments

raised here.

Accordingly, the Commission hereby incorporates into the record in this case the en-
tire record from 05-1305, including, but not limited to, all of the Commission's orders as
well as the evidence submitted by the parties in that case. Therefore, the record from that
case should be considered as part of the record in this case and the Commission reiterates
its prior determination that the record in 05-1305 supports its prior orders in that proceed-
ing and the resulting rules adopted in Chapter 4901:1-4, O.A.C.

2. Barriers to entry

Consumer Groups' Position

Consumer Groups assert that the Commission's rationale for adopting Rule 4901:1-
4-10(C)(3) and (C)(4), O.A.C., does not comply with the Section 4927.03(A)(3), Revised Code,
provision that there be no barriers to entry for stand-alone BLES. Consumer Groups con-
tend that, consistent with Section 4927.03(A)(3), Revised Code, the presence of competition
does not obviate the Commisslon's consideration of the issue of entry barriers (Consumer
Groups' Opposition at 16, 17; Roycroft Affidavit at 111[37-44). Additionally, Consumer
Groups aver that the presence of an arbitrary number of alternative providers in an ex-
change does not equate to the absence of entry barriers to providing stand-alone residential
BLES in the exchange (Consumer Groups' Opposition at 8; Consumer Groups' Reply at 8).
Similarly, Consumer Groups opine that simply because one or more CLECs serve an arbi-
trary percentage of residerttial access iines in an exchange does not signify that there are no
barriers to entry to providing residential stand-alone BLES in that exchange.

Consumer Groups believe that the Commission's interpretation regarding the sig-
nificance of the reference to barriers to entry in Section 4927.03(A)(3), Revised Code, is too
narrow in scope (Consumer Groups' Opposition at 13). Consumer Groups submit that a
barriers to entry analysis should inciude all aspects of entry, induding technical, economic,
and geographic (Consumer Groups' Reply at 21, 22). Consumer Groups advocate that the
Commission should rely more on market forces, where they are present and capable of sup-
porting a healthy and sustainable competitive telecommunications market, rather t'han the
competitive market tests found in Rule 4901:1-4-10(C)(3) and (C)(4), O.A.C. (Consumer
Groups' Opposition at 18, 41, 42; Williams Affidavit at qq 43,68).

0 0 el ''.,.US



06-1013-TP-BLS -7-

AT&T Ohio's Position

Relative to the Consumer Group's contention that AT&T Ohio is required to establish
that there are no barriers to entry for carriers to provide stand-alone BLES in the selected
exchanges, AT&T Ohio first asserts that the competitive tests established by the Commis-
sion have already been scrutinized by the legislative rule review process. To the extent that
one of the tests is satisfied, AT&T Ohio submits that such a showing demonstrates compli-
ance with the underlying statutory provisions. Therefore, AT&T Ohio insists that it is not
necessary for it to have to demonstrate compliance with each aspect of the statutory criteria
(AT&T Ohio Memorandum Contra at 6). Specific to the arguments presented by Consumer
Groups related to barriers to entry, AT&T Ohio claims that the Commission, in 05-1305, al-
ready considered and rejected the arguments raised by the Consumer Groups (Id. at 13-15
citing to 05-1305, Entry on Rehearing at 17-19). While acknowledging that there is no inde-
pendent requirement in the BLES altemative regulation rules that an applicant establish
that there are "no barriers to entry," AT&T Ohio posits that the Commission has deter-
mined that the presence of multiple competitors in a market is sufficient evidence that there
are no such barriers (Id. at 16).

As support for its contention that there are no barriers to entry, AT&T Ohio focuses
on the fact that, in the context of its application for relief pursuant to Section 271 of the Tele-
communications Act of 1996 (1996 Act), the Comm;c.aion and the Federal Communications
Commission (FCC) both found that there were no barriers to entry in AT&T Ohio's local ex-
changes (Id. at 19 citing to In the Matter of the Investigation Into SBC Ohio's Entry Into In-
Region InterLATA Services Under Section 271 of the Telecommunications Act of 1996, Case No.
00-942-TP-COI, Order, June 26, 2003, p. 6; In the Matter of the Joint Application by SBC Com-
munications Inc., Illinois Bell Telephone Company, Indiana Bell Telephone Company Incorporated,
the Ohio Bell Telephone Company, Wisconsin Bell Inc., and Southwestern Bell Communications
Seruices, Inc.for Authorization to Proaide In-Region, InterLATA Services in Itlinois, Indiana, Ohio,
and Wisconsin, WC Docket No. 03-167, Memorandum Opinion and Order, FCC 03-243, reL
October 15, 2003). As further support for its contentlon that there are no barriers to entry,
AT&T Ohio believes that the FCC, in its Triennial Review Remand Order, determined that
there are no barriers to entry for BLES (Id. at 21 citing to In the Matter of Unbundled Access to
Network Elements, Order on Remand, FCC 04-290, rel. February 4, 2005, Q204).

Commission Conclusion

As discussed above, Consumer Groups reiterate their prior contentions from 05-1305,
that, consistent with Section 4927.03(A)(3), Revised Code, the presence of competition does
not obviate the Commission's consideration of the issue of barriers to entry. In raising this
argument, Consumer Groups' focus is generic in nature and fails to specifically focus on
any of the exchanges identified by AT&T Ohio in this proceeding. Therefore, Consumer
Groups' argument relative to this issue should be denied inasmuch as Consumer Groups
have fa3led to raise any new arguments from those previously considered and rejected in

` f
^^
1..: A. ^^ U



06-1013-TP-BLS -8-

05-1305 relative to the issue of barriers to entry. Further, the Commission does not find evi-
dence in the reoord of any barriers to entry present in any of the exchanges in which the
Commission grants AT&T Ohio's application as delineated in Attachments A and B of this
opinion and order.

As stated above, Consumer Groups assert that, rather than focusing on the presence
or absence of competitors, a barrier to entry analysis should include all aspects of entry bar-
riers including technical, economic, and geographic factors. In rejecting Consumer Groups'
arguments pertaining to this issue, the Commission believes that its BLES alternative regu-
lation rules already address the element of barriers to entry consistent with the Section
4927.03(A)(3), Revised Code. The Commission also recognized that:

All companies are confronted with at least some conditions that
make entry diffical.t. Therefore, the primary issue becomes an
analysis of whether these difficulties can be overcome by some
competitors or whether market conditions involve true barriers to
entry that prevent or significantly impede entry beyond those risks
and costs normally associated with market entry. If H.B. 218 stands
for the proposition that all conditions that make entry difficult have
to be eliminated for all potential competitors, such an interpretation
will create an insunnountable burden of proof for an ILEC to sat-
isfy.

(05-1305, Entry on Rehearing at 18).

In establishing the criteria to be incorporated in its BLES alternative regulation rules,
the Commission identified those factors that it believes are significant for the purpose of
complying with the intent of H.B. 218, while at the same time not making the thresholds so
onerous that few if any ILECs could avail themselves of the BLES alternative regulation
benefits contemplated by H.B. 218. Additionally, the Commission highflghts the fact that,
although the legislature provided general guidance to the Commission regarding the estab-
lishment of alternative BLES regulation, the ultimate decision-making authority regarding
the implementation of this authority was left to the Commission.

With respect to Rule 4901:1-4-10(C)(3) and (C)(4), O.A.C., the Commission disagrees
with Consumer Groups' contention that the Commission's rules fail to properly address the
absence of barriers to entry. Relative to Rule 4901:1-4-10(C)(3), O.A.C., the Commission
finds significance in the required demonstration that: (1) at least 15 percent of the total
number of residential access lines in an exchange must be provided by unaffiliated CLECs;
(2) there are two unaffiliated facilities-based CLECs providing BLES to residential custom-
ers; and (3) there are at least five alternative providers serving the residential market. The
Commission notes that all of the barriers to entry factors outlined by Consumer Groups in
this case are identical to those raised in 05-1305. These factors were fully considered in that
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case. Specifically, the Commission stated that "federal and state laws and rules exist to
minimize the effect of such challenges and to prohibit ILECS from using such issues as bar-

riers to entry" (05-1305, Opinion and Order at 22).

Similarly, with respect to Rule 4901:1-4-10(C)(4), O.A.C., the Commisaion finds sig-
nificance in the required threshold loss of at least 15 percent of the total residential access
lines tied with the presence of at least five unaffiliated facllities-based alternative providers
serving the residential customers in the relevant market. Satisfying the criteria outlined in
Rule 4901:1-4-10(C)(3) and (C)(4), O.A.C., allows for the conclusion that there are a reason-
able number of providers offering competing services in the relevant market and that a sig-
nificant number of residential subscribers in an exchange now perceive such offerings as a
reasonably available substitute offering that competes with the ELEC's BLES. The required
presence of unaffAiated facilities-based alternative providers combined with the requisite
II.EC loss of residential access lines adequately establishes that there are no barriers to en-
try, thus satisfying Section 4927.03(A)(3), Revised Code.

3. Functionally Equivalent or Substitute Services

Consumer Groups' Position

Consumer Groups contend that the Commission's rationale for adoption of Rule
4901:1-4-10(C)(3) and (CX4), O.A.C., does not comply with the specific provisions of Section
4927.03(Ax1)(a) and (b), Revised Code, which require a finding that either the telephone
company is subject to competition with respect to stand-alone BLES or that AT&T Ohio's
BLES customers have reasonably available alternatives. Consumer Groups believe that
AT&T Ohio's application fails to establish the ability of alternative providers to make funa
tionally equivalent or substitute services readily available at competitive rates, terms, and
conditions in accordance with Section 4927.03(A)(2)(c), Revised Code. Specifically, Con-
sumer Groups opine that the requisite showing in this proceeding should be a comparison
of alternative providers' stand-alone BLES offerings to AT&T Ohio's stand-alone BLES in
order to ensure that functionally equivalent or substitute services are readily available at
competitive rates, terms, and conditions (Consumer Groups' Opposition at 14,15).

Consumer Groups submit that if functionally equivalent or substitute services are
not readily available at competitive rates, terms, and conditions, then consumers will not be
able to make choices in the marketplace which are capable of constraining AT&T Ohio's
market power (Roycroft Affidavit at $101). Consumer Groups contend that if the rates,
terms, and conditions associated with the alternative providers' services differ significantly
from those of BLES, then the alternative providers should not be relied upon for the pur-
pose of satisfying Rule 4901:1-4-10(C), O.A.C. (Consumer Groups' Opposition at 35;
Roycroft Affidavit at 1125).

0 ()C : (3 3
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In order for services to be considered functionally equivalent, Consumer Groups ar-
gue that the services should be substitutable for a wide section of the residential population
(Consumer Groups' Opposition at 26; Roycroft Affidavit at 118). While Consumer Groups
do not believe that there has to be the existence of the "perfect substitute" in order to war-
rant the granting of BLES alternative regulation, they do believe that the services should be
similarly priced to AT&T Ohio's stand-alone BLES and have terms and conditions similar to
the company's BLES, including the ubiquitous availability of service across the exchange
(Consumer Groups' Reply at 16,17).

Specific to wireless service being a reasonable substitute to BLES, Consumer Groups
posit that, while a small number of subscribers have "cut the cord and gone wireless," it
does not follow that wireless telephony is a readily available functional equivalent to, or a
substitute for BLES (Consumer Groups' Opposition at 35; Roycroft Affidavit at q22). Con-
sumer Groups distinguish wireless from BLES providers for numerous reasons, including
the fact that wireless providers do not offer a functional substitute to dial tone service qual-
ity, E9-1-1, a directory listing, or a reasonable means for Internet access. Additionally, Con-
sumer Groups aver that wireless service would require multiple wireless telephones to
replace a wireline phone for a family (Consumer Groups' Opposition at 36, 37; Roycroft Af-
fidavit y[y[57-59, 60, 6W, 67-70; Consumer Groups' Reply at 17, 18).

Consumer Groups also distinguish AT&T Ohio's BLES servioe from wireless alterna-
tive service by pointing out that wireless service is not available at rates, terms, and condi-
tions that are comparable to AT&T Ohio's BLES rate (Consumer Groups' Opposition at 38-
41; Roycroft Afpidavit at y[ll 77-80.100; Consumer Groups' Reply at 17-19). Additionally, to
the extent that AT&T Ohio has presented data regarding the porting of wireline numbers to
wireless carriers, Consumer Groups argue that the low levels of telephone number porting
from wireline to wireless carriers support their contention tbat wireless carriers should not
be considered as an alternative provider to BLES (Consumer Groups' Opposition at 38;
Roycroft Affidavit at 1117). Consumer Groups also contend that AT&T Ohio has not estab-
lished that consumers can receive the identified wireless services in their homes or whether
the wireless carriers' services are available throughout the exchanges identified in AT&T
Ohio's application (Consumer Groups' Opposition at 41-45).

Consumer Groups dismiss voice over Internet protocol (Volp) as an alternative for
BLES due to the added expense for obtaining a broadband connection, concerns regarding
the avail.ability of VoIP during power outages, and concerns regarding the availability of 9-
1-1 service (Consumer Groups' Reply at 18; Williams Affidavit at 1[67).

Consumer Groups also dispute AT&T Ohfo's inclusion of companies offering service
bundles, which include BLES, as an alternative to BLES. In support of their argument, Con-
sumer Groups argue that inasmuch as the Commission, in Case No. 00-1532-TP-COI, In the
Matter of the Commissfon Ordered Investigation of an Elective Alternative Regulatory Framework
for Incumbent Local Exchange Companies, previously granted alternative regulation to bun-
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dles containing BLES, the Commission's BLES alternative regulation rules should be lim-
ited to consideration and alternatives for stand-alone BLES (Consumer Groups' Opposition
at 15, Consumer Groups' Reply at 4, 5). ln support of their position, Consumer Groups ar-
gue that BI.ES-only service does not compete with the alternative providers' bundled ser-
vice offerings because they are neither functionally equivalent nor substitutes for such
service (Williams Affidavit at 167). Consumer Groups also raise the issue that local/long
distance bundles cost considerably more than the stand-alone BLES rate (Consumer
Groups' Reply at 19). Consumer Groups believe that if a competitor does not offer a ser-
vice equivalent in scope to AT&T Ohio's BLES at a price that is competitive with BLES, then
AT&T Ohio has no reason to need pridng flexibility for stand-alone BLES (Id. at 5).

AT&T Ohio's Position

In response to Consumer Groups' contentions regarding "functionally equivalent or
substitute services" for BLES, AT&T Ohio points out that the Commission has previously
rejected such arguments in 05-1305. Specific to the arguments raised by Consumer Groups,
AT&T Ohio reiterates its contention that services do not have to be perfect substitutes in or-
der for competition to flourish (AT&T Ohio's Memorandum Contra at 4 citing AT&T Ohio's
Reply Comments in 05-1305, December 22, 2005, at 7). AT&T Ohio highlights the fact that
the Commission agreed with its position and found that:

Although the products offered by those alternative providers may
not be exactly the same as the ILECs' BLES offerings, those custom-
ers view them as substitutes for the ILECs' BI.ES. Thus, the alterna-
tive providers compete against the 1LECs' provision of BLES.

(Id. at 5 citing 05-1305, Opinion and Order, March 7, 2006, at 25).

In regard to Consumer Groups' contention that stand-alone BLES is the only appro-
priate comparison for the purpose of obtaining relief pursuant to H.B. 218, AT&T Ohio calls
attention to the fact that H.B. 218 neither defines stand-alone BLES nor requires that stand-
alone BLES be offered by any carrier. Rather, AT&T Ohio points out that the statute simply
requires that the commission consider "the ability of altemative providers to make func-
tionally equivalent or substitute services available at competitive rates, terms, and condi-
tions [Id. at 9 dting Section 4927.03(A)(2)]. AT&T Ohio identifies the fact that, while the
statute allows for alternative regulation of BLES based on the demonstration of functionally
equivalent or substitute services, only ILECs are required to provide stand-alone BLFS.
Further, AT&T Ohio notes that, although few CLECs or intermodal carriers provide stand-
alone BLES, their BLES offerings are purchased in lieu of and compete with, the ILECs'
BLES offerings. Therefore, AT&T Ohio submits that to adopt Consumer Groups' narrow
9nterpretation would be contrary to the legislative intent. AT&T Ohio submits that the ser-
vices offered by CLECs and the various alternative providers are functionally equivalent to
and a substitute for BLES (Id. at 10).
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In response to Consumer Groups' stated concern that the Commission should con-
sider the number of stand-alone customers for the purpose of assessing the impact of BLES
alternative regulation in the context of an individual application, AT&T Ohio responds that
the oniy relevant issue is whether an applicant has satisfied one of the competitive market
tests (Id. at 11). While Consumer Groups advocate that resellers should be excluded from a
Test 3 (Rule 4901:10-4-10(C)(3), O.A.C.) analysis, AT&T Ohio recognizes that the term "al-
ternative provider" (Rule 4901:1-4-01(B), O.A.C.) includes resellers (Id.).

Commission Conclusion

We first address Consumer Groups' argument that AT&T Ohio has failed to meet its
burden of proof required by Section 4927.03, Revised Code, due to the fact that, it did not
establish that alternative providers have stand-alone BLES offerings that are available at
competitive rates, terms, and conditions. The Commiccion notes that Consumer Groups
have reiterated the same arguments that they previously raised and the Commission con-
sidered in 05-1305 relative to this issue. Consistent with our prior determinations in 05-
1305, the Commission finds that Consumer Groups' argument with respect to this conten-
tion should be denied. Specifically, the Commission previously found that:

The law does not restrict the "analysis of competition" and "rea-
sonably available altematives" to competitive products that are ex-
actly like BLES. Indeed, the law provides that the Commission
consider the ability of providers to make functionally equivalent 91
substitute services readily available to consumers (emphasis in
original). Whether a product substitutes for another product does
not turn on whether the product is exactly the same. Clearly, cus-
tomers that leave an ILEC's BLES offering to subscribe to another
alternative provider's bundled service offering view such bundled
service offering as a reasonable altemative service, and a substitute
to the ILECs' BLES. Additionally, customers who subscribe to
these bundled offerings are by definition BLES customers.

(05-1305, Opinion and Order at 25).

Further, we have already conduded that:

More customers are substituting their traditional BLES with com-
petitive service offered by alternative providers such as wireline
CLECs, wireless, VoII' and cable telephony providers. Although the
products offered by those alternative providers may not be exactly
the same as the ILECs' BLES offerings, those customers view them
as substitutes for the ILECs' BLES.

, ', ,^v+.^^^xJ.



06-1013-TP-BLS -13-

Accordingly, we find that, with technology advancements, alterna-
tive providers such as wireline CLECs, wireless, VoIP, and cable te-
lephony providers are relevant to our consideration in debermining
whether an ILEC is subject to competition or customers have rea-
sonably available alternatives to the ILECs' BLES offering at com-
petitive rates, terms, and conditions.

Based on the record, we find that the substitution by end users of AT&T Ohio's
BLES with wireless, VoIP, cable and CLEC wireline services demonstrates that these pro-
viders customize their service offerings in order to be able to meet different customers'
needs and lifestyles. As a result, these service offerings are viewed by consumers as substi-
tutes for BLES (AT&T Ohio Application, Ex. 3; AT&T Ohio Supplement to Application;
AT&T Ohio'a Memorandum Contra, Attachments 3 through 5). Although not each of the
substitute services for BLES will meet the needs of AT&T Ohio's BLES customer base, this
does not negate the consideration of a particular service as being a reasonable altemative to
BLES. Each technology platform has its own unique characteristics that.competitive pro-
viders utilize for the purpose of customizing their service offerings in order to be consid-
ered as an alternative to BLES. Customers subscribing to services offered by various
alternative providers, and not subscribing to AT&T Ohio's BLES, demonstrate that end us-
ers perceive the alternative providers' services to be a reasonable alternative and substitute
for the ILECs' BLES offerings when consider3ng factors such as service quality, rates, terms,
and conditions. Otherwise it is reasonable to condude that they would not have switched
from AT&T Ohio's BLES.

Consistent with this determination, we reject the Consumer Groups' argument that
wireless providers should not be considered as alternative providers for BLES based on the
contention that only a small subset of the population achraliy replaces their BLES service
with wireless providers. The Commission recognizes that a spedfic segment of the popula-
tion does select wireless service in lieu of BLES and, therefore, such service should be in-
duded amongst the acceptable alternatives for BLES. The Conunission notes that this point
was not disputed by Consumer Groups (Roycroft Affidavit at 12,43). We find that the re-
cord in this instant proceeding demonstrates that customers in the exchanges listed in At-
tachments A and B substitute their AT&T Ohio service with various services offered by the
wireless providers identified in the relevant exchanges (AT&T Ohio Application, Ex. 3,
AT&T Ohio Supplement to Application, AT&T Ohio's Memorandum Contra at Attach-
ments 1-6).
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In reaching the aforementioned decision, the Commission rejects Consumer Groups'
position that in order to justify the granting of BLES alternative regulation, the functionally
equivalent services must be similarly priced to AT&T Ohio's stand-alone BLES and have
terms and conditions similar to AT&T Ohio's BLES, including the ubiquitous availability of
service across the exchange. Although alternative services may not be offered pursuant to
identical ternms and conditions as AT&T Ohio's BLES, Section 4927.03(A)(2)(c), Revised
Code, requires only that the functionallyequivalent or substitute services be readily avail-
able at competitive rates, terms, and conditions. Consistent with the criteria set forth in
Rule 4901:1-4-10, O.A.C., to the extent that AT&T Ohio is losing BLES customers and the
requisite number of alternative providers are present, it is evident that functionally equiva-
lent or substitute servioes are readily available.

4. Market Share

Consumer Groups' Position

Consumer Groups assert that "a carrier providing service to only a handful of cus-
tomers does not have a presence in the market sufficient to conclude that the carrier would
be capable of disMplining the ILEC's BLES prices if alternative regulation is granted (Con-
sumer Groups' Opposition at 28; Williams Affidavit at 192). Consumer Groups assert that
to the extent that alternat'sve providers have customers, but are not active market partici-
pants, they should be excluded from a competitive market test since they are not making
functionally equivalent or substitute services to the ILEC's BLES readily available at com-
petitive rates, terms, and conditions (Consumer Groups' Opposition at 28; Williams Affida-
vit at 9[75; Consumer Groups' Reply at 14). Consumer Groups further elaborate this point
by stating that consumers cannot consider a partl¢ular provider as an option if the company
has ceased marketing the service. Consumer Groups aver that many of the providers iden-
tified by AT&T Ohio do not have the provision of stand-alone BLES in their business plans
and do not market the availability of the service (Id. at 15,16).

AT&T Ohio's Position

In response to Consumer Groups' assertion that, in order for an alternative provider
to have a presence, it must be serving a minimum number of the customers and must be ac-
tively marketing in the specific exchange, AT&T Ohio simply focuses on whether an alter-
native provider is actually providing service in the exchange. The company rejects any
belief that each and every residential customer within a given exchange must have five al-
ternative providers available to them in order to satisfy the competitive market tests (Id. at
12). Notwithstanding its position on this issue, AT&T Ohio notes that resellers and all col-
located CI.ECs have access to each residential subscriber in an exchange and that VoIP and.
wireless carriers are not constrained by exchange boundaries.
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Commission Conclusion

The Comnvssion rejects Consumer Groups' contention that an altemative provider
must be serving a minimum number of customers in an exchange in order to be considered
for the purpose of a competitive market test. In establishing the specific criteria for the
competitive market tests in 05-1305, the Commission properly considered all relevant fac-
tors and attempted to establish a balanced approach for determining if the statutory intent
of Section 4927.03, Revised Code, has been satisfied.

The Commission also rejects the Consumer Groups' requirement that AT&T Ohio
verify that an identified alternative provider makes the service available to the entirety of a
market in order to demonstrate that the alternative provider's service offering is available
within the relevant market. We find that such requirement would be extremely difficult to
enforce inasmuch as the relevant information is available only to the alternative provider,
and not the ILEC. The fact that an alternative provider may not be directly marketing its
service is not relevant to the Commission's evaluation. Rather, the important factor for con-
sideration is whether the alternative provider's service is available to residential customers
pursuant to its tariff and whether it is currently serving residential custozners.

As discussed above, Consumer Groups assert that the Commission should rely on
market forces and consider as part of the competitive market tests the size of alternative
providers, their market shares, and their longevity in market. First, the Commission points
out that, pursuant to Section 4927.03(A)(2)(d), Revised Code, consideration of criteria such
as market share is permissive, but is not mandatory. Additionally, the Commission agrees
with AT&T Ohio's contentions that an ILEC is not always able to identify where the lost
lines have migrated and that an ILEC does not have access to other competitors' market
data in order to calculate the competitor's market share. The Commission recognizes that
an access line can be lost to an unregulated competitor (such as a Volp provider), lost to an
affiiiated or unaffiliated wireless provider, disconnected due to a move, converted to digital
subscriber loop (DSL) provided by an ILEC affiiiate or an unaffiliated provider, or con-
verted to cable modem service provided by an unregulated entity. The only scenarios un-
der which an ILEC would be able to identify where the lost residential access line migrated
is when it is transferred to a CLEC that either utilizes the ILECs unbundled network ele-
ment (LTNE) or when it ports the telephone number associated with the lost residential ac-
cess line.

As a result of this identified difficulty, the Commission requires a demonstration of a
competitor's market share as a measure of market power only with respect to Test 3. The
Commission also finds that a market share criteria would not be appropriate in those ex-
changes/markets where competitors have elected different technologies for their market
entry strategies. Therefore, the percentage of residential access lines lost incorporated as a
requirement in Rule 4901:1-4-10(C)(1) and (C)(4), O.A.C., is a more reasonable method of
assessing market power and the level of competition that an ILEC faces in a given exchange
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when the main competitors are not CLECs. This is due to the fact that the ILEC does not
have to rely on customer-specific migration information under these tests.

B. Achzal Competitive Market Test Analysis

1. Test 4

a. Access Line Loss

Consumer Groups' Position

Specific to Rule 4901:1-4-10(C)(4), O.A.C., Consumer Groups focus on the require-
ment that an applicant must demonstrate that for each requested telephone exchange,
there has been a loss of more than fifteen percent of the reside.ntial access lines. Consumer
Groups question the significance of the fifteen percent threshold. Consumer Groups believe
that the criteria such as size of the altemative providers, market shares and longevity pro-
vide a better measure of whether a provider can truly exert competitive pressure on the
ILEC's service offering. Consumer Groups believe that such factors assist in determining
the carrier's presence in an exchange and its ability to serve customers throughout the ex-
change (Consumer Groups' Opposition at 18, 41, 42; Williams Affidavit at $9[43, 68).

Consumer Groups also assert that this prong of the test does not satisfy Section
4927.03(A)(1), Revised Code, because AT&T Ohio has not demonstrated that stand-alone
BLES lines were lost to unaffiliated providers of BLES as a result of competitive reasons
(Consumer Groups' Opposition at 14, 17; Consumer Groups' Reply at 27, 28). Instead,
Consumer Groups subamit that AT&T Ohio's data includes customers who have switched
second lines to AT&T Ohio's DSL service, customers that migrated to AT&T Ohio's own
wireless affiliate, as well as customers who have moved from AT&T Ohio's service territory
(Comumer Groups' Opposition at 15,17, 23). Consumer Groups also attribute some of the
alleged loss of access lines to the decline in population and income in certain portions of
AT&T Ohio's service territory (Id. at 23, 24). Consumer Groups consider these reasons to
have nothing to do with the issue of competitive entry for BLES (Id. at 17, 23,,24; Roycroft
Affidavit at 134 ; Williams Affidavit at 1148). Rather than focusing on lost access iines in.
the aggregate, Consumer Groups opine that, in order to truly comply with Section 4927.03,
Revised Code, the Commission should have adopted a competitive market test that was
limited to only those access lines lost to stand-alone BLES competition (Consumer Groups'
Opposition at 1-6,15).

AT&T Ohio's Position

In response to Consumer Groups' claim that the competitive market test set forth in.
the Rule 4901:1-4-10(C)(4), O.A.C., does not satisfy the statutory criteria for the purpose of
granting alternative regulation. AT&T Ohio opines that, consistent with Rule 4901:1-4-



06-1013-TP-BLS -17-

10(C), O.A.C., the satisfaction of the competitive market tests properly demonstrates com-
pliance with the statutory criteria. In support of its contention, AT&T Ohio states that its
application depicts the following:

(1) Many CLECs have approved interconnection agreements with
AT&T Ohio,

(2) Many CL.T?Cs have Commission approved tariffs for BLES,

(3) Many CLECs are serving residential customers with their own fa-
cilities or via resaie,

(4) Many customers have ported their numbers to CLECs, wireless, or
VoIP providers.

(5) The number of AT&T Ohio residential access lines have signifi-
cantly decreased while the alternative provider residential market
share has increased.

In response to Consumer Groups' assertion that AT&T Ohio's application reflects ob-
fuscation and Intentional vagueness, the applicant states that it filed an extensive applica-
tion, supplemented it with additional information, responded to two Commission staff data
requests and numerous discovery requests. AT&T Ohio considers Consumer Groups' dis-
satisfaction to be more related to their unhappiness with what the application demonstrates
rather than with the level of detail of information provided in this case (AT&T Ohio Memo-
randum Contra at 17).

Commission Conclusion

As noted above, Consumer Groups argue that the Commission's adopted competi-
tive market test in Rule 4901:1-4-10(C)(4), O.A.C., does not comport with Section
4927.03(A)(2), Revised Code, as the residential access line loss criteria under that test can
result from a wide variety of factors; some of which have nothing to do with the statutory
criteria set forth in Section 4927.03(A), Revised Code. These include: customers switching
to DSL or cable modem and disconnecling the second line; customers switching to AT&T
Ohio's wireless affih'ate service; or decline in a number of households in the market test
area.

Pirst, the Commission notes that this same argument was raised by Consumer
Groups in the rehearing phase of the 05-1305 rulemaking proceeding. The Commission was
mindful of the concerns now raised again by Consumer Groups and fully considered them
in adopting the requirements of Rule 4901:1-4-10(C)(4), O.A.C.



06-1013-TP-BLS -18-

Specifically, the Commission purposely established the 15 percent residential access
line loss criteria in conjunction with the year 2002 residential access line count of the ILEC.
The Commission utilized this time frame as the starting point of the calculation in order to
exclude the data distortion concerns expressed by Consumer Groups (05-1305, Entry on Re-
hearing at 13,14). The Commission also finds that the record in this case is void of any data
to support the allegation that all disconnected residential second lines were being used for
Internet access and not for voice communications. We further point out that witness Wil-
ham's generic analysis of the overall increase in DSL connections in the state of Ohio be-
tween 2002 and 2005 (Williams Affidavit at $142), is not dispositive of the evaluation of
AT&T Ohio's application for BLES alternative regulation specific to the individual ex-
changes identified by AT&T Ohio in its application in this proceeding.

While Consumer Groups argue that the Commission erred by selecting the year 2002
as the starting point for measuring the residential access line loss for an lI.EC under Rule
4901:1-4-10(C)(4), O.A.C., the Commission believes that the data contained in Table 1 of
witness Roycroft's filed affidavit supports the Commission's adoption of 2002 as the start-
ing point for measuring the residential access line loss for an ILEC in Test 4. Specif"ically,
Table 1 demonstrates that between the years 2002-2005, on a statewide-basis there was a:

(1) Signiflcant decline in the number of ILECs' switched access lines.

(2) Significant increase in the number of CLECs' switched access lines.

(3) Significant decline in the growth rates of DSL line in Ohio.

(Roycroft Affidavit at Table 1, Rows 1, 2, and 5).

As discussed above, Consumer Groups also argue that the competitive market test in
Rule 4901:1-4-10(C)(4), O.A.C., does not account for the possibility that there are a declining
number of households in the identified AT&T Ohio exchanges and that this reduction may
be distorting AT&T Ohio's analysis of the competitive market test. In dismissing this ar-
gument, the Commission highlights the fact that Consumer Groups have failed to recognize
that the Commission's requirement of at least a 15 percent total residential access line loss in
an exchange fully captures the impact of families moving out of a specific exchange as well
as families moving into that exchange.

With respect to Consumer Groups' argument that lines lost to AT&T Ohio's wireless
affiliate should be excluded for the purposes of the 15 percent line loss calculation, the
Commission notes that, while the Commission did not specifically require a demonstration
that the access lines were lost to a particular provider, the rule recognizes the importance of
unaffiliated altemative providers by requiring the presence of at least five unaffIliated facili-
ties-based alternative providers serving the residential market. The Commission empha-
sizes that, in developing the competitive market tests in Rule 4901:1-4-10, OAC., we
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considered the statutory factors outlined in Section 4927.03(A)(2) and(A)(3), Revised Code,
and aIl of the arguments and concerns raised in the rulemaking proceeding and raised here
again. The goal of the Commission is to have administratively practicable tests using the
most objective criteria to comply with the statute. The Commission exercised its expertise
and judgment based on the information on the record in 05-1305 and considered all possible
causes for access line loss. In doing so, the Commission determined that for Rule 4901:1-4-
10(C)(4), O.A.C., a minimum of 15 percent residential access line loss in a given exchange is
appropriate, provided that it is accompanied with the presence of at least five unaffiliated
facilities-based alternative providers serving residential market in that exchange. Accord-
ingly, the Commission finds that the arguments and data presented by Consumer Groups
fail to demonstrate that the Test 4 requirement of a minimum of 15 percent of total residen-
tial access line loss since year 2002, in a given exchange does not satisfy the statutory crite-
ria of Section 4927.03, Revised Code.

Based on the data presented by AT&T Ohio (Application, Ex. 3; AT&T Ohio Memo-
randum Contra, Attachment 5), for all of the 119 exchanges specific to Test 4, we find that
AT&T Ohio's application satisfies the criteria that "at least 15 percent of total residential ac-
cess lines have been lost since 2002 as reflected in the applicant's annual report f^led ^th
the Commission in 2003, reflecting data for 2002."

b. Facilities-based Aiternative Provider

Consumer Groups' Position

With respect to Test 4, Consumer Groups assert that AT&T Ohio has failed to dem-
onstrate that the companies relied upon for the purpose establishing the presence of fadli-
ties-based providers actually own, operate, manage, or control the facilities utilized for the
provision of service (Consumer Groups' Opposition at 25, 47-68).

In regard to the facilities-based, alternative provider prong for Test 4, Consumer
Groups believe that AT&T Ohio has not shown that there are five unaff•iliated facilities-
based alternative providers serving the residential market in any of the exchanges identified
for Rule 4901:1-4-10(C)(4), O.A.C. (Id. at 66). In particular, Consumer Groups do not oan-
sider ACN Communications Services (ACN), Budget Phone, Bullseye Communications
(Bullseye), Cinergy Communications (Cinergy), Comcast, tnsight, MCI, New Access Com-
munications (New Access), Revolution Communications, Sage Telecom (Sage), Talk Amer-
ica, Tiune Warner Cable (Time Warner), Trin.sic Communications (Trinsic), and VarTec
Telecom (VarTec) to be facilities-based providers (Id.; Williams Affidavit at y[1%, Table 2;
Consumer Groups' Reply at 30-34). Consumer Groups also exclude Cincinnati Bell Ex-
tended Territories (CSET) in six exchanges and First Communications in 111 exchanges due
to the fact that they do not own, operate, manage, or control network facilities in those ex-,
changes (Consumer Groups' Opposition at 55, Williams Affidavit at 1198).
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Additionally, in an effort to disqualify some of the 17 wireline providers identified in
AT&T Ohio's application, Consumer Groups argue that any CLEC providing residential
service via "Local Wholesale Complete" (LWC) or the unbundled network element plat-
foxm (UNE-P) does not satisfy the Rule 4901:14-01(G), O.A.C., definition of facilities-based
provider and, therefore, should be excluded from the analysis in Test 4. Specifically, Con-
sumer Groups aIlege that AT&T Ohio, and not the identified carriers, owns, operates, man-
ages, or controls the network faciliti,es used by the carrier providing residential service via
LWC or UNE-P (Consumer Groups' Opposition at 25, 26, Williams Affidavit at 1139-42).

Based on these concerns, Consumer Groups argue that UNE-P and LWC fail to sat-
isfy the intent of the state's telecommunications policy as delineated in Section
4927.02(A)(2), Revised Code (Consumer Groups' Opposition at 24, 25). Therefore, Con-
sumer Groups assert that all of the CLECs that utilize UNE-P and LWC arrangements, and
are relied upon by AT&T Ohio in its application, are not actually facilities-based CLECs as
defined by Rule 4901:1-4-01(H), O.A.C. (Consumer Groups' Opposition at 7; Consume
Groups' Reply at 23; Williams Affidavit at q152).

AT&T Ohio Position

Regarding Consumer Groups' contention that certain providers should not be con-
sidered for the purposes of the competitive market tests due to the fact that they are not fa-
cilities-based, AT&T Ohio contends that Consumer Groups have failed to recognize that, in
accordance with Rule 4901:1-4-01(H), O.A.C., only resellers of the ILEC's local exchange
services are not to be included in the classification of a facilities-based provider (AT&T Ohio
Memorandum Contra at 22 citing Rule 4901:1-4-01(I-i), O.A.C.). Therefore, inasmuch as
providers of BLES provision service pursuant to LWC and L1NPrP, AT&T Ohio asserts that
they should be wnsidered as facilities-based carriers (Id.).

Regarding Consumer Groups' crfticism that AT&T Ohio has relied on alternative
providera in Test 4 that are not offering perfect substitute services, the company agrees with
the Commission's prior determination that the law does not restrict the analysis of competi-
tion and reasonably available alternatives for BLES (Id. at 27 citing 05-1305, Opinion and
Order at 25). AT&T Ohio considers wireless.and VoTP providers to be altematives to wire-
line BLES service (Id. at 28). AT&T Ohio opines that the important factor for determining
whether a service is a competitive substitute for BLFS is whether the service has the poten-
tial to take significant amounts of business away from BLES (Id. at 29).

Commission Conclusion

As discussed below, we find that, based on the data in the record,13 of the 17 wire-
line providers identified by AT&T Ohio satisfy the facilities-based criteria of Test 4 (AT&T
Ohio Application, Ex. 3; AT&T Ohio Supplement to Application). These carriers are deline-
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ated on Attachment A of this opinion and order. Specific to Consumer Groups objections to
the consideration of providers utilizing UNE-P and LWC facilities, the Commission has
long recognized that iJNE-P and LWC facil3ties are jointly managed and controlled by the
CLEC and the ILEC. In support of this position, the Commission considers the fact that
CLECs offering service pursuant to LWC or UNE-P are able to controi the specific services
that are offered over these facilities, the specific features that are activated, and the timing of
when a service is commenced and terminated. On the other hand, a carrier providing ser-
vice solely by resale of the ILEC's local exchange service does not qualify as a facilities-
based CLEC.

Recognizing such distinctions, the Commission has defined a facilities-based CLEC
as:

Any local exchange carrier that uses facilities it owns, operates,
manages or controls to provide service(s) subject to the commission
evaluation; and that was not an incumbent local exchange carrier in
that exchange on the date of the enactment of the 1996 Act. Such
carrier may partially or totaIly own, operate, manage gr control
such facilities. Carriers not included in such classification are carri-
ers providing service(s) solely by resale of the incumbent local ex-
change carrier's local exchange services (Emphasis added).

(Rule 4901:1-01(G), O.A.C.).

As to the Consumer Groups' contention that AT&T Ohio has acknowledged that
CLECs do not own, operate, manage, or control the facilities that they lease from AT&T
Ohio under UNE-P and LWC arrangements, we conclude that Consumer Groups' claim is
unsupported inasmuch as Consumer Groups failed to inquire as to whether the CLECs leas-
ing facilities from AT&T Ohio under UNE-P and LWC arrangements also manage and con
trol these facilities as contemplated in the definition of faci2ities-based CLECs pursuant to
Rule 4901:1-4-01(G), O.A.C. Therefore, the Comn-d4sion finds that CLECs leasing facilities
in a given exchange from AT&T Ohio pursuant to UNE-P and LWC arrangements, par-
tially manage and control such facilities and are, therefore, facilities-based aiternative pro-
viders, as well as faciiities-based CLECs, pursuant to the definitions in Rule 4901:14-01(G)
and (H), O.A.C., respectively.

Accordingly, for the purposes of satisfying the requirements of the second prong of
Test 4, we determine that the following carriers are facilities-based, alternative providers:
ACN, Budget Phone, CBET, First Communications, MCi, New Access, Revolution, Sage,
Talk America, and Trinsic.

Although we note that Buckeye Telesystems, Comcast and Insight do not lease UNE-
P or LWC arrangements from AT&T Ohio, the record demonstrates that they use their own
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switching facilities and has ported telephone numbers in specific exchanges identified in
Attachment A to this opinion and order (AT&T Ohio Supplement to Application). Accord-
ingly, we find that Buckeye Telesystems, Comcast, and Insight are facilities-based, alterna-
tive providers for the purposes of satisfying the requirements of the second prong of Test 4.

With respect to the issue of unaffiliated providers and the identification of unaffili-
ated, facilitiea-based alternative providers, the Couuniasion notes that AT&T Ohio has not
identified any affiliated provider in its application. Therefore, we find that the identified
alternative providers listed in Attachment A of this opinion and order satisfies the requisite
"unaffiliated" criteria of Test 4.

With respect to the remaining four wireline providers (Bizllseye, Cinergy, Time War-
ner, and VarTec), we find that, based on the data on the record, for aIl of the exchanges for
which these carriers were identified, the wireiine providers meet some, but not all, of the
requirements of the second prong of Test 4. Therefore, these carriers should not be consid-
ered for the purpose of satisfying Test 4 (Id.).

With respect to Alltel Wireless, Cincinnati Bell Wireless, Verizon Wireless, and
Sprint/Nextel, we find these wireless providers are fad]ities-based providers that satisfy the
second prong of Test 4 as discussed in detail elsewhere in this opinion and order. The
Comminaion notes that Consumer Groups do not dispute this determination.

c. Market Presence

Consumer Groups' Position

As discussed above, Consumer Groups reject all of the wireless carriers proposed by
AT&T Ohio, partially due to the contention that they do not serve all of the identified ex-
changes in their entirety. With respect to cable-based providers, Consumer Groups did not
include entities for those exchanges in which they do not serve the entire exchange (Con-
sumer Groups' Opposition at 66). Although Consumer Groups acknowledge that both In-
sight and Comcast utilize their own fadlities to provide services, they posit that Insight and
Comcast shouid be disquallfied as facilities-based alternative providers because their ser-
vice offerings are not readily avaiiable in the relevant market (Williams Affidavit at 1$ 95,
96,164). Specifically, Consumer Groups argue.that there is no evidence to demonstrate that
Insight and Comcast provide service or have cable facilities throughout the entire exchanges
where they have been identified as facilities-based alternative providers (Id.).

AT&T O 'o's Position

AT&T Ohio opines that for the purpose of satisfying the criteria of market presence,
the essential issue to be determined is whether a carrier is present or absent in an exchange.
With respect to the altemative providers identified in its application, AT&T Ohio asserts
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that they are all present, providing service, and have residential customers (AT&T Ohio's
Memorandum Contra at 12).

Commission Conclusion

We reject the Consumer Groups' narrow interpretation of Section 4927.03, Revised
Code, inasmuch as it is overly restrictive in scope. In previously selecting an exchange as
the marketl for which competition for an ILEC's BLES can be evaluated, the Commission
articulated that an exchange would:

(1) Exhibit similar market conditions within its boundary.

(2) Provide an objective defuiition that would allow for evaluation of
competition on a reasonable granular level.

(3) Be practical to administer as ILECs collect and report data at the ex-
change level.

(05-1305 Opinion and Order at 18,19).

Additionally, being mindful of the market realities, and to ensure that an ILEC
would only attain BLES pricing flexibility in markets where it faces competition for BLES or
where BLES customers have reasonably available alternatives, the Commission selected an
exchange as a market definition.

The Commission finds that in order to satisfy Consumer Groups' narrow interpreta-
tion of the statutory provisions, a niarket would have to be as small as a"city block" for
wireline providers, or even as small as a "single residence" in order to guarantee that wire-
less service is reaching consumers indoors at their homes. Such an interpretation is contrary.
to the statutory intent of Section 4927.03, Revised Code, and would be impractical, and ex-
tremely difficult to administer. The Commission finds that the coverage maps and data
provided by AT&T Ohio for the four aforementioned wireless providers demonstrate that
their wireless service offerings are readily available to customers of the exchanges identified
in Attachment A of this opinion and order, and, therefore, satisfy the second prong of Rule
4901:1-4-10(C)(4), O.A.C.

Specifically, the Commission finds that in the relevant exchanges listed in Attach-
ment A of this opinion and order, AT&T Ohio's application demonstrates, that Alltel Wire-
less, Cincinnati Bell Wireless, Sprint/Nextel, and Verizon Wireless advertise the availability
and coverage of their service offerings irt the relevant exchanges on their websites. The

1 One of the few issues that Consumer Groups supported in 05-1305 was the selectiom of an exchange as the
market definition.
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Commission notes that Consumer Groups do not dispute this determination. Therefore, we
find that these four wireless providers meet the "presence in the market" requirement of the
second prong of Test 4 and Test 3 in the relevant exchanges identified in Attachments A an
B of this opinion and order. Similarly, the Commission finds that the coverage areas of In-
sight and Com<ast satisfy the market presence criteria for the purpose of being considered
as alternative providers.

We also note, and Coneumer Groups do not dispute, that

(1) Subscribers of CLECs utilizing LWC arrangements are in fact cus-
tomers of those CLECs, and not customers of AT&T Ohio BLES.

(2) CLECs providing residential service via LWC arrangements are in
fact offering their services via their current tariffs.

We find that the residential white pages listing, LWC access line data, and 9-1-1 data
provided in the record demonstrates that the identified CLECs offer service to residential
customers in the relevant exchanges, as denoted In Attachment A to this opinion and order.
Also, the record demonstrates that those CLECs maintain current tariffs on record with the
Commission in which they make residential services available to current and prospective
customers, with no grandfathering provisions in the relevant exchanges. Additionally, the
record demonstrates that most of the CLECs providing residentfal service via LWC ar-
rangements are in fact advertising their offerings on their respective websites in the relevant
exchanges. Accordingly, we find that the following facilities-based CLECs offering service
to residential subscribers satisfy the market presence requirement of the second prong of
Test 4 in the relevant exchanges identified in Attachment A to this opinion and order: ACN,
Budget Phone, CBET, Comcast, First Communications, Insight, MCI, New Access, Revolu-
tion, Sage, Talk America, and Trinsic.

The Commission believes that factors like longevity in the oompetitive market, while
somewhat noteworthy, do not have a direct bearing on the state of the competitive market
at any given point in time. Rather, the Commission beiieves that criteria such as the re-
quired presence of several unaff"iliated, facilities-based providers is a more significant factor
for supporting a healthy sustainable market, because this criteria demonstrates a greater
commitment of a carrier to remain in the market as a competitor. The Commission believes,
that the more appropriate measure for consideration is the overall state of the competitive
market demonstrated by the presence of a significant number of competitive providers in
the relevant market and an analysis of whether AT&T Ohio has lost a considerable share of
its access lines in a specific exchange. Through such an examination, there will be better as-
surance that there is a reasonable level of BLES alternatives to warrant the granting of BLES
alternative regalation. Further, to the extent that the state of the competitive market were to
significantly change In a negative direction, the Commission notes that, under the authority



06-1013-TP-BLS -25-

granted by Section 4927.03(C), Revised Code, and by Rule 4901:1-4-12, O.A.C., the Commis-
sion may, within five years, modify any order establishing altemative regulation-

e. Serving the Residential Market

Consumer Groups' Position

Consumer Groups argue that in order for carriers to be considered as facilities-based
alternative providers for the purpose of Test 4, AT&T Ohio needs to make a showing that
they serve the residential market by actively marketing service to residential customers
(Williams Affidavit at 175).

AT&T Ohio Position

AT&T Ohio asserts that for the purpose of identifying those aiternative providers
that are serving the residential market, it relied on aiteria identified on the exchange sum-
mary sheet for each exchange (AT&T Ohio Application, Ex. 3). As an example, AT&T Ohio
represents that for each CLEC listed on the summary sheet, the CLEC's tariff was reviewed
to be sure that a tariff for residential BLES was on file with the Commission (AT&T Ohio's
Memorandum Contra, Attachment 1, at 5, 7, 8).

Comndssion Conclusion

As to Consumer Groups' argument that in order for carriers to be considered as fa-
cilities-based altemative providers under Test 4, AT&T Ohio needs to make a showing that
they serve the residential market, we find that Consumer Groups do not dispute that, with
the exception of Buckeye Telesystem, the 13 identified carriers addressed herein, provide
services to the residential market pursuant to tariffs on file with the Commission, have resi-
dential listings in the white pages, and maintain a website that advertises the residential
service offering in the relevant exchange (AT&T Ohio Application, Ex 3; AT&T Ohio Sup-
plement to Application). With respect to Buckeye Telesystem, we find that the company
provides local residential service as demonstrated by its tariffs and residential white page
directory listings (Id.).

With respect to Consumer Groups' contention that there is no evidence that CBET
serves residential lines in the Middletown and Monroe exchanges, we find that the data in
the record (including residential white page listings) demonstrates that, in those two ex-
changes, CBET provides local residential service as described in CBET's tariffs (AT&T Ohio,
Supplement to Application; AT&T Ohio Memorandum Contra at Attachments 1 and 2).
Therefore, we find that CBET serves residential lines in the Middletown and Monroe ex-
changes.
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Accordingly, we determine that the following facilities-based alternative providers
provide their services to residential custorners in the relevant exchanges as identified in At-
tachment A of this opinion and order: ACN, Buckeye Telesystem, Budget Phone, CBET,
First Communications, MCI, New Access, Revolution, Sage, Talk America, and Trinsica

Relative to wireless providers identified in AT&T Ohio's application, we find that
Alltel Wireless, Cincirulati Bell, Verizon Wireless, and Sprint-Nextel advertise the availabil-
ity and coverage of their service offerings in the relevant exchanges and have residential
customers who did in fact disconnect AT&T Ohio's BLES service in exchanges identified in
Attachment A to this opinion and order (Roycroft Affidavit at $116). We also dismiss Con-
surner Groups' argument that the wireline-to-wireless number porting data provided by
AT&T Ohio reflects that residential cord-cutting behavior in AT&T Ohio's service area is
very limitedz and, therefore, does not support AT&T Ohio's use of wireless carriers as alter-
native providers (Id. at 1'173-76). Accordingly, we find that Alitel Wireless, Cincinnati Bell
Wireless, Sprint/Nextel, and Verizon Wireless are unaffrliated, facilities-based, providers
which have established their presence and serve residential customers in the exchanges
identified in Attachment A of this opinion and order for the purpose of satisfying the sec-
ond prong of Test 4.

g• Exchanges Requiring Special Consideration Due to Unique Cir-
cumstances

Consumer Groups' Position

Consumer Groups allege that ina.dequacies exist with respect to the data associated
with those AT&T Ohio exchanges in which two exchanges share one switch3 Due to this
sharing arrangement, AT&T Ohio is unable to separately identify the competitive lines
served by wireline carriers in each exchange. As a result, Consumer Groups submit that
AT&T Oluo cannot separately identify the competitive lines served by the wireline carriers
in the affected exchanges, thus, adversely impacting the ability to effectively apply the
competitive market tests in accordance with Rule 4901:1-4-10(C)(3) and (C)(4), O.A.C. (Con-
sumer Groups' Opposition at 21,22; Williams Affidavit at y[9[79,159).

Specifically, Consumer Groups recommend that the Commission reject AT&T Ohio's
application for BLES alternative regulation for the following four exchanges: Gates

2

3

Dr. Roycroft, in conducting his analysis, recognized that while the ported numbers data includes both resi-
derttial and business lines, wireless substitution foz wireline is not a widespread occurrence for medium or
large businesses.
The Gates Mllie/Chesterland and Cleveland/Wicklitfe exchanges relate to Rule 4901:1-4-10(C)(4), O.A.C.
The Canal Winchester/Groveport exchanges relate to Rule 4901:1-4-10(C)(3), O.A.C., and are discussed in-
fra. The Barnesvllie/Somerton exchanges relate to Rule 4901:1-4-30(C)(4) and 4901:2-4-10(C)(3), O.A.C.,
respectively, and are discussed infnz.



06•1013-TP-BIS -27-

Mills/Chesterland and Cleveland/Wickliffe. Consumer Groups identify specific problems
related to the fact that each pair of exchanges is served by one switch (Id. at 122).

First, Consumer Groups assert that inasmuch as each pair of exchanges is only
served by one switch, the requirement that the competitive market test be performed on a
telephone exchange area basis cannot be satisfied. Second, Consumer Groups point out that
the identified facilities based CLEC or alternative provider may serve one exchange but not
the other, which may present a "false positive" for meeting the competitive market test (Id.

at 67,122).

AT&T Ohio's Position

AT&T Ohio discusses Consumer Groups' obJections related to the scenarios de-
scrlbed suyra, in which a paired analysis was performed for those exchanges in which a sin-
gle central office serves two different exchanges. AT&T Ohio believes that, rather than
dismissing these exchanges, the Commission should recognize that AT&T Ohio used the
most predse information available. Additionally, AT&T Ohio states that this combined
analysis was only performed for the purpose of calculating CLEC market share pursuant to
Rule 4901:1-4-10(C)(3), O.A.C., and for attempting to demonstrate the presence of individ-
ual CLECs using line and ported number information (AT&T Ohio Memorandum Contra at
29). AT&T Ohio notes that the CLEC line and ported number information represents only a
portion of the competitive information presented for each exchange (Id. at 30).

Commission s Condusion

Notwithstanding the fact that one switch served two exchanges, the Commission
finds that AT&T Ohio has submitted data an an individual exchange basis demonstrating
that the first prong of Rule 4901;1-410(C)(4), O.A.C., has been satisfied for the Gates Mills,
Chesterland, Cleveland, and Wickliffe exchanges (AT&T Ohio Application, Ex. 3; AT&T
Ohio Memorandum Contra, Attachment 5). As a result, AT&T Ohio has demonstrated that
at least 15 percent of total residential access lines have been lost since 2002 for each of the
four exchanges on an individual exchange basis.

The sharing of a switch between two exchanges only impacts the second prong of
Rule 4901:1-4-10(C)(4), O.A.C., which requires "the presence of at least five unaffiliated fa-
cilities-based alternative providers serving the residential market " Examining the data
filed in this proceeding, we find that Wickliffe is a small exchange, adjacent to the Cleve-
land Exchange, and is served by a switch located in the Cleveland Exchange. Similarly,
Gates Mills is a small exchange, adjacent to the Chesterland Exchange, and is served by a
switch located in the Chesterland Exchange (AT&T Ohio Supplement to Application 4;
AT&T Ohio Memorandum Contra at Attachment 2).
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Once a CLEC establishes interconneclion at a specific ILEC's switch, the CLEC can
serve any IL.EC-customer served by that switch using a UNE-P or LWC arrangement, re-
gardless of where the customer is located. The Commission recognizes that the CLEC in-
formation (i.e. LTNE-P lines, LWC lines, ported telephone numbers, residential white pages
listings and residential E911 listings) used to demonstrate the CLEC's nature of operation is
only available on the switch, level and, therefore, AT&T Ohio is unable to separate such data
to an individual exchange.

Accordingly, we find on our own motion that, inasmuch as these four exchanges in-
dividually satisfy the first prong of Rule 4901:1-1-10(C)(4), O.A.C., the demonstration of
significantly more than five unaffiliated facilities-based alternative providers serving the
residential market on a combined basis for Gates MiIls/Chesterland exchanges and for
Cleveland/Wicki3ffe exchanges satisfies the spirit of Section 4927.03, Revised Code. As dis-
cussed above, the Commission recognizes that once a CLEC establishes interconnection at a
specific ILEC switch, the CLEC can serve any ILEC customer served by that switch. In
reaching this determination, the Commission also notes that the data filed in this case with
respect to these shared switch exchange pairings significantly exceeds the minimum re-
quired threshold of five alternative providers and, therefore, provides additional assurance
that this criteria is satisfied for both exchanges in the pairing. Therefore, based on the re-
cord in this proceeding, we find that AT&T Ohio has satisfied Test 4 in the specified ex-
changes and shall be granted alternative regulation treatment for its Tier I core and noncore
services pur,suant to Rule 4901:1-4-11, O.A.C., in the exchanges identified in Attachment A
to this opinion and order.

2. Test 3

a. CLECs' Market Share

Consumer Groucs' Positton

Consumer Groups assert that Test 3 does not satisfy the statutory requirements of
Section 4927.03(A), Revised Code, inasmuch as it allows for a calculation of total residential
lines served by unaffiliated CLECs rather than limiting the focus to the total residential
stand-alone BLES lines provided by unaffiliated CLECs (Consumer Group Consumer
Groups' Opposition at 70; Williams Affidavit at y[11). Specifically, Consumer Groups argue
that evidence of CLECs serving 15 percent of the residential market via local/toll packages
does not demonstrate the competitive impact on the market for BLES-only services inas-
much as the services are not functionally equivalent or substitutes (Consumer Groups' Op-
position at 69-71). Additionally, Consumer Groups contend that some of the identified
CLECs do not serve residential customers (Consumer Groups' Opposition at 7, 72). Further,
Consumer Groups reference the fact that, rather than specifically identifying those CLECs
operating pursuant to resale, AT&T Ohio provided CLEC data in the aggregate for each

J ^.^ ^. ^ 1IV:
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exchange; thus, preventing the ability to verify the appropriateness of including specific un-
affiliated providers in the 15 percent market share analysis (Williams Affidavit at 133).

AT&T Ohio

AT&T Ohio contends that its application satisfies the requirement that at least 15
percent of the total residential lines are provided by unaffil9ated CLECs (AT&T Ohio's
Memorandum Contra at 22; Application, Attachment 3).

Commission Conctusion

The first prong of Test 3 requires that, for each requested telephone exchange, an ap-
plicant must demonstrate that at least fifteen percent of total residential access lines are
provided by unaffiliated CLECs. In regard to Consumer Groups' argument that evidence of
CLECs serving 15 percent of the entire residential market with local/toll packages falls to
demonstrate any competitive impact on the market for BLES-only services, we find that the
alternative providers set forth on Attachment B identify those CLECs that are competing
with AT&T Ohio's BLES offerings and have succeeded to win at least 15 percent of the resi-
dential customers who otherwise would subscribe to AT&T Ohio's BLES.

With respect to Consumer Groups' contention that two of the identified alternative
providers4 do not serve residential customers, the Commission finds that a review of the
specific carriers' tariffs reflect that neither CLEC provides residential services. Accordingly,
we shali exclude the access lines attributed to each of the two carriers from the relevant ex-
changes to calculate the percentage of residential access lines served by unaffiliated CLECs.
This determination impacted only one exchange (New Albany Exchange) reaulting in the
percentage of residential access lines served by unaffiliated CLECs to be less than the 15
percent threshold required by Test 3. Accordingly, the New Albany Exchange is not eligible
for BLES alternative regulation treatment as it does not meet one of the Test 3 requirements.

As to the Consumer Groups' argument that AT&T Ohio overstated the CLECs' resi-
dential market share by relying upon carriers that are not actively marketing residential
service, similar to our discussion regarding Test 4 supia, we reject this argument. We find it
unreasonable to exclude the market share of a given CLEC based on its marketing activity,
which may change from time-to-time. The fact that a CLEC is successful in winning and
keeping customers is a clear signal of the competitive pressure the ILEC faces and to which
it must respond. We also find that none of the CLECs identified by Consumer Groups
(namely, MCI, New Access, and VarTec) has grandfathered their tariff offering(s). Rather,
the record demonstrates that these companies continue to make their residential service(s)
available to prospective customers. Finally, we are not convinced by Consumer Groups'

4 Due to proprletary concerns, the specific identity of these carriers will remain confidential in the context of'
their respective aceeas line counts.
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argument that we should exclude the market share of CLECs engaged in resale solely be-
cause AT&T Ohio provided aggregated data for CLECs providing services on resale basis.
Specifically, the Commisaion notes that Consumer Groups' witness Williams recognizes
that resold lines account for less than one-half of one percent of total residential access lines
reported by AT&T Ohio (Williams Affidavit at 1[34).

b. Facilities-based Providers

Consumer Groups' Position

In regard to the requirement that there be a presence of at least two unaffiliated, fa-
cilities-based CLECs serving residential customers, Consumer Groups contend that AT&T
Ohio does not satisfy this prong of Test 3. SpecificaIIy, Consumer Groups assert that the
two unaffiliated facilities-based CLECs (MCI and Sage) that AT&T Ohio identified as pro-
viding BLES in each of the 26 exchanges relative to Test 3 are not actually facilities-based
CLECs and are not providing BLES to residential customers (Consumer Groupa' Opposition
at 7, 74).

AT&T Ohio's Position

In reaponse to Consumer Groups' contention that MCI and Sage are not facilities-
based providers, AT&T Ohio submits that these entities provision residential service pursu-
ant to LWC or UNE-P and, as such, are still considered facilities-based CLECs (AT&T
Ohio's Memorandum Contra at 22).

Commission Conclusion

The second prong of Test 3 requires that the applicant demonstrate that there are at
least two unaffiliated, facilities-based CLECs providing BLES to residential customers in
each requested exchange. Similar to our discussion regarding Test 4 supra, we find that
those CLECs leasing facilities from AT&T Ohio under UNE-P and LWC arrangements are
facilities-based providers. Specifically, MCI and Sage are leasing facilities in this manner
and, therefore, are facilities-based CLECs for the purpose of Test 3. Pursuant to our discus-
sion regarding Test 4, we also conclude that MCI and Sage are unaffiliated, facilities-based
CLECs providing BLES services to residential customers in the relevant exchanges as listed
in Attachment B of this opinion and order for the purposes of meeting Test 3. ,
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c. Presence of Alternative Providers Serving the Residen-
tial Market

i

ConsugerQrouRs' Position

The third prong of Test 3 requires that the applicant demonstrate that in each re-
quested exchange, there is the presence of at least five alternative providers serving the
residential market. Consumer Groups analyzed the operations of 13 wireline and 3 wireless
providers in the 26 exchanges identified specific to Test 3 (Consumer Groups' Opposition at
74-80). Upon their review, Consumer Groups conclude that First Communications is the
only provider that satisfies the third prong of Test 3 (Id. at 77, 78, 80).

Consumer Groups opine that, as discussed supra, most of the identified wireline car-
riers do not qualify as altemative providers under the Commission's definition applicable to
the second prong of Test 4 and should, therefore, be disqualified from this prong of Test 3
as well. These include: ACN, Budget, Comcast, Insight, MCI, New Access, Revolution,
Sage, Talk America, Trinsic, and VarTec (Id. at 77, 78).

With respect to LDMI, Consumer Groups assert that the company's website de-
scribes its services as being limited to business customers. While acknowledging that LDMI
does have a residential tariff, Consumer Groups contend that it relates to a tariffed package
that is neither functionally equivalent to BLES, nor provided at competitive rates, terms,
and conditions (Id. at 78, 79). With respect to PNG and Telecom Ventures, Consumer
Groups do not consider these companies' presence in the market as resellers of the ILEC's
retail services to be sufficient enough to constrain AT&T Ohio's BLES prices (Id. at 79, 80).

AT&T Ohio's Position

AT&T Ohio dismisses Consumer Groups' arguments relative to this prong of the test
and considers the positions advocated by Consumer Groups to reflect a strained and unrea-
sonable interpretation of the statute and the Commission's rules (AT&T Ohio AT&T Ohio's
Memorandum Contra at 24).

Commission Conclusion

We note that the majority of wireline and wireless alternative providers identified by
AT&T Ohio relative to the third prong of Test 3, have already been discussed in our evalua-
tion of the presence of at least five unaffiliated facilities-based alternative providers serving.
the residential market under the second prong of Test 4. Therefore, we find that the follow-
ing alternative providers meet the third prong of Test 3 (the presence of at least five alterna-
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tive providers serving the residential market): ACN, Budget Phone, Comcast, First Com-
munications, New Acces, Revolution, Talk America, and Trinsic.

Specific to PNG, we find that, based on the data in the record, the company meets all
of the requirements of the third prong of Test 3. Specifically, we evaluated PNG's opera-
tions in the three exchanges for which it was identified in AT&T Ohio's application. The
record demonstrates that through resale of AT&T Ohio's residential services, PNG provides
residential services that compete with AT&T Ohio's BLBS in the Beallsville, Lewisville, and
Walnut exchanges (AT&T Ohio's Supplement to Application). Therefore, we find that,
based on the record, PNG should be considered for the purpose of satisfying the crite.ria
outlined in the third prong of Test 3 in these three exchanges.

In regard to the wireless providers identified relative to Test 3(Alltel Wireless,
Sprint/Nextel, and Verizon Wireless), for the same reasons as stated in our discussion of
Test 4 supra, we find that these wireless companies are facilities-based providers that satisfy
the third prong of Test 3 regarding the presence of alternative providers in the applicable
exchanges denoted on Attachment B.

We also determine that, based on the data in the record, the remaining exchanges
Identified by AT&T Ohio's application specific to Test 3 meet some, but not all, of the re-
quirements of the third prong of Test 3 in the relevant exchanges, wluch requires a demon-
stration that at least five alternative providers serve the residential market. These
exchanges and the corresponding data are snaunarized on Attachment C. The Commission
notes that some of the rejected exchanges identitied in Attachment C are addressed in the
section below. The remaining Test 3 exchanges identified on Attachment C are addressed
herein.

Specific to the Belfast Exchange, the Commission determines that, although AT&T
Ohio identified ACN and Verizon Wireless as alternative providers, the record does not
support the allegation that the carriers are providing residential service within the exchange
(i.e., no evidence of white pages listings or ported numbers). Specipic to the Lewisville and
Murray City exchanges, the Commission determines that, although AT&T Ohio identified
Alitel Wireless and Sprint/Nextel as alternative providers, the record does not support the
allegation that the carriers are providing residential service within the exchanges (i.e., no
evidence of ported numbers). Specific to the Salineville Exchange, the Commission deter-
mines that, although AT&T Ohio identiffed Alltel Wireless, Sprint/Nextel, and New Access
as alternative providers, the record does not support the allegation that the carriers are pro-
viding residential services within the exchange (i.e., no evidence of white pages listings or
ported numbers, respectively).
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d. Exchanges Requiring Special Consideration Due to
Unique Circumstances

Consumer Groups' Po

Consumer Groups urge the Commission to reject AT&T Ohio's application for BLES
alternative regulation for the following four exchan.ges: Canal Winchester, Groveport,
Barnesville, and Somerton. With respect to these exchanges, Consumer Groups identify
three specific problems due to the fact that the Canal Winchester and Groveport exchanges
share a switch and the Barnesville and Somerton exchanges share a switch. First, Consumer
Groups argue that the sharing of a switch does not meet the requirement that the competi-
tive market test has to be satisfied in a telephone exchange area. Second, the sharing of a
switch may result in an overstating of the CLEC residential market share as required in the
first prong of Test 3. Third, the identified facilities-based CLEC or alternative provider may
serve one exchange but not the other, resulting in a "false positive" relative to the test.

AT&T Ohio's Position

AT&T Ohio explains that the paired analysis was only performed for the purpose of
calculating CLEC market share in those exchanges that shared a switch. AT&T Ohio rejects
Consumer Groups' request to dismiss all of the paired exchanges outright, despite the fact
that the information does not precisely identify how many CLEC lines there are in each ex-
change. In support of its position, AT&T Ohio notes that it did not rely on Test 3 for many
exchanges and where Test 3 was relied upon, the company used the most precise informa-
tion available (AT&T Ohio Memorandum Contra at 29,30).

Commission Conclusion

As stated in our discussion of Test 4 supra, we find that the scenario of two exchanges
sharing one switch and the resulting limitation on data availability was never oontemplated,
by Rule 4901:1-4-10, O.A.C., regardless of the competitive market test chosen by an ILEC
(including self-defined alternative competitive market tests contemplated by Rule 4901:1-4-
10(C), O.A.C.). However, unlike the scenario discussed with respect to Test 4, we recognize
that all three of the prongs of Test 3 require CLEC information (to the extent that AT&T
Ohio relies on CLECs for the third prong of Test 3), which is only available to AT&T Ohio at
the switch level, and that AT&T Ohio is unable on its own to allocate the data to the indi-
vidual exchange level.

Due to the significant reliance on CLEC-related data in Test 3, we are not convinced
that the data on the record supports AT&T Ohio's claim that the Winchester and Groveport
exchanges satisfy the Test 3 requirements on an individual exchange basis. Therefore, we
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find that based on the record, AT&T Ohio's data does not satisfy the requirements of Rule
4901:1-4-10(C)(3), O.A.C., in the Winchester and Groveport exchanges.

With respect to the Barnesville and Somerton exchanges, we note that AT&T Ohio
has relied on two different tests for the purpose of demonstrating the presence of competi-
tion in these exchanges (Test 4 for Barnesville and Test 3 for Somerton). While the sharing
of a switch is by itself unique for the purpose of applying the "off the shelf' competitive
market tests, the reliance on two different tests further impacts the Commission s confi-
dence for the purpose of allocating the shared switch data between the two exchanges.
Therefore, the Commission is unable to conclude that either of these exchanges satisfactorily
meets the criteria of their respective competitive market tests. Notwithstanding this deter-
mination, the Commission notes that the unique circumstances of these exchanges may be
more appropriately addressed in a speaific company-defined test that may be filed in the
future for the Commission's consideration.

IV. TARIFF A&fBNDMEIYT^s

AT&T Ohio filed the proposed tariff modifications necessary to implement the pric-
ing flexibility rules set forth in Rule 4901:1-4-09(A), OA.C. The necessary tariff revisions
include modifying the tariff structure to separate the competitive exchanges from the non-
competitive exchanges. For track3ng purposes, the exchanges have been placed in a matrix
format. This format includes columns for tier classification, maximum rate, and the effective
date of the proposed increase in the maximum rate. In exchanges that AT&T Ohio is re-
questing competitive treatment, the company is proposing to apply any allowable BLES in-
arease to the access line portion of the monthly charge. The actual monthly charge has not
been increased in this application. Pricing flexibility rules also allow certain other noncore
Tier I services to receive Tier 2 pricing flexibility. AT&T Ohio's proposed tariff reflects
these changes as well.

After a thorough review of the information provided by the applicant, the Commis-
sion believes that the tariff, as revised on September 8, 2006, is just and reasonable specific
to those exchanges approved pursuant to this opinion and order.

V. OUT5TANDIN G PROCEDURAL MATTERS

In conjunction with their October 16, 2006, Consumer Groups' opposition to AT&T
Ohio's application, Consumer Groups state that extraordinary circumstances exist that ne-
cessitate a hearing on AT&T Ohio's application before AT&T Ohio should be granted BLES
alternative regulation for any exchange included in the application (Consumer Groups'
Opposition at 8). In support of their request for a hearing, Consumer Groups state that the
application raises serious questions regarding the validity of the rules, as well as whether
the application should be granted pursuant to the rules (Consumer Groups' Reply at 14).
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AT&T Ohio believes that Consumer Groups' request for a hearing should be denied
inasmuch Rule 4901:14-09(G), O.A.C., has not been satisfied and because a hearing would
only add unnecessary delay to a process that was intended to be expedited and automatic
(AT&T Ohio's Memorandum Contra at 7).

Based on the discussion and determinations incorporated within this opinion and
order, the Commission condudes that Consumer Groups' have not demonstrated through
ciear and convincing evidence that a hearing is needed. Therefore, we find that Consumer
Groups' request for a hearing is denied.

On October 30, 2006, AT&T Ohio filed a motion for a protective order seeking confi-
dential treatment of information designated as confidential and/or proprietary information
induded in its filing made on October 26, 2006. We find that the motion is reasonable and
should be granted at this time.

Vi. COhLcLUSIOIV

Upon a thorough review of the record in this proceeding, the Commission deter-
mines that, pursuant to Section 4927.03(A), Revised Code, AT&T Ohio has met its burden of
proof for those exchanges identified in Attachments A and B of this opinion and order.
Specifically, AT&T Ohio has demonstrated that the granting of the company's application
for BLES and other Tier 1 service flexibility in the designated exchanges is in the public in-
terest, that AT&T Ohio's BLES is subject to competition, that the company's customers have
reasonably ava3lable alternatives, and that there are no barriers to entry with respect to
BLES in those exchanges.

Moreover, as discussed in detail above, the Commission determines that AT&T
Ohio's application is complete and meets the filing requirements of Rule 4901:1-4-09, O.A.C.
The Commission recognizes that it needs to maintain a balance between ensuring the avail-
ability of stand-alone BLES at just and reasonable rates, while at the same time recognizing
the continuing emergence of a competitive environment through flexible regulatory treat-
ment.

Accordingly, based on the record in this proceeding, the Commission finds that the
customers in exchanges listed in Attachments A and B of this opinion and order have read-
ily available al.ternative services to AT&T Ohio's BLES which are offered by the alternative
providers listed for the relevant exchange.

In accordance with Chapter 4901:1-4, O.A.C., the Commission determines that AT&T
Ohio's application for alternative regulation of basic local exchange and other Tier 1 ser-
vices should be approved consistent with the terms of this opinion and order, for those ex-
changes designated in Attachments A and B of this opinion and order. With respect to the
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exchanges designated in Attachment C, the application is denied inasmuch as it does not
meet all of the criteria set forth in the relevant competitive market tests.

VII. FlI4DINGS OF FACT AND CONCLUSIOIV'S OF LAW:

(1) On August 11, 2006, as amended on September 8, 2006, AT&T Ohio
filed an application for approval of an alternative form of regula-
tion of BLES and other Tier 1 service in 145 exchanges in its incum-
bent service territory. AT&T Ohio's application was filed pursuant
to Sections 4927.03 and 4927.04, Revised Code.

(2) Rule 4901:1-4-10(C), O.A.C., sets forth 4 competitive tests. In order
to qualify for pricing flexibility for BLES and other Tier 1 services in
a particular exchange, the applicant has the burden to demonstrate
that it meets at least one of the competitive market tests set forth in
the rule.

(3) For 26 of the identified exchanges, AT&T Ohio relies on the com-
petitive test set forth in Rule 4901:1-4-10(C)(3), O.A.C. For 119 of
the identified exchanges, AT&T Ohio relies on the competitive test
set forth in Rule 4901:1-4-10(C)(4), O.A.C.

(4) Consumer Groups' Opposition to AT&T Ohio's application was
filed on October 16, 2006.

(5) AT&T Ohio's Memorandum Contra Consumer Groups' Opposition
was filed by AT&T Ohio on October 26, 2006.

(6) Consumer Groups filed a reply to AT&T Ohio's Memorandum
Contra on October 31, 2006.

(7) AT&T Ohio's application complies with the filing requirements of
Rule 4901:1-4-09, O.A.C.

(8) Consistent with the criteria set forth in Rule 4901:1-4-10(C)(4),
O.A.C., AT&T Ohio satisfies the applicable test and is granted al-
ternative regulation of basic local exchange and other Tier 1 ser-
vices pursuant to Chapter 4901:1-4, O.A.C., for those exchanges
identified in Attachment A of this opinion and order.

(9) Consistent with the criteria set forth in Rule 4901:1-4-10(C)(3),
O.A.C., AT&T Ohio satisfies the applicable test and is granted al-
ternative regulation of basic local exchange and other Tier 1 ser-
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vices pursuant to Chapter 4901:1-4, O.A.C., for those exchanges
identified in Attachment B of this opinion and order.

It is, therefore,

ORDERED, That AT&T Ohio's application for alternative regWation of BLES and
other Tier 1 services is granted in part and denied in part, as discussed above. It is, further,

ORDERED, That for those exchanges identified in Attachments A and B of this opin-
ion and order, AT&T Ohio is granted Tier 2 pricing flexibility for all Tier 1 noncore services
and BLES and basic caller ID will be subject to the pricing flexibility provided for pursuant
to Rule 4901:1-4-11, O.A.C. It is, further,

ORDERED, That, consistent with Rule 4901:1-4-11, O.A.C., AT&T Ohio shaA provide
customer notice to affected customers a ntixvmum of thirty days prior to any increase in
rates. It is, further,

ORDERED, That the tariff amendments f41ed on September $, 2006, are approved
relative to the exchanges for which BLES alternative regulation is granted. It Is, further,

ORDERED, That, for those exchanges for which AT&T Ohio's application is granted,
AT&T Ohio is ordered to file, within ten calendar days of this opinion and order, the ap-
propriate final tariff amendments. The tariff amendments are to be filed in this case, as well
as AT&T Ohio's TRF docket. The effective date of the tariff sheets shall be a date no sooner
then the date that the final tariff pages are filed with the ComY*+taAion. It is, further,

ORDERED, That Consumer Groups' request for a hearing is denied. It is, further,

ORDERED, That, to the extent not addressed in this opinion and order, all other ar-
gurnents raised are denied. It is, further,

ORDERED, That our approval of AT&T Ohio's application, to the extent set forth in
this opinion and order, does not constitute state action for the purpose of antitrust laws. It
is not our intent to insulate the company from the provisions of any state or federal law
which prohibit the restraint of trade. It is, further,

ORDERED, That, except as specifically provided for in this opinion and order, noth-
ing shall be binding upon the Conunission in any subsequent investigation or proceeding
involving the justness or reasonableness of any rate, charge, rule, or regulation. It is, fur-
ther,
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ORDERED, That the docketing division maintain for 18 months from the date of this
entry, all documents that were filed under seal in conjunclion with AT&T Ohio's Memo-
randum Contra of October 26, 2006. It is, further,

ORDERED, That a copy of this opinion and order be served upon all parties and in-
terested persons of record.

Alan R. Schriber, Chairman

Valerie A. Lemmie

JSA;geb

Entered in the Journal

DEC 2A 1W6`

Rened J. Jenkins
Secretary

Judith A ones

J®^'^^7



Attachment A

AT&T Ohio
Case No. 06-1013-TP-BLS

Test 4 Resutts

°lo
Access # of Unaflt. Names of

Test Lines F.B. Ait. Unaffdiated F.B. Test #4

Exchange Name Used Lost Providers ait. providers Result

1 Akron

2 Alliance

3 Alton

4 Atwater

ACN Com. Svc.
First Com.
MCI/WorldCom
Revolution Com.
Sage Telecom.
Talk America
Alltel Wireless
Sprint /Nextel

4 23.89"/0 9 Verizon Wireless Approved

ACN Com. Svc.
First Com.
MCI/WorldCom
Sage Telecom.
Talk America
Ailtel Wireless
Sprint /Nextel

4 22.44% 8 Verizon Wireless Approved

ACN Com. Svc.
First Com.
MCUWorldCom
Sage Telecom
Talk America
Sprint /Nextel

4 29.04% 7 Verizon Wireless Approved

ACN Com. Svc.
First Com.
MCUWorldCom
Sage telecom
Talk America

4 32.73% 6 Verizon Wireless Approved
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5

6

7

a

9

Beavercreek

Bellaire

Bellbrook

Belpre

Berea

4 26.38%

4 17.89%

ACN Com. Svc.
CBET
MCUWorldCom
Sage Telecom.
Cin. Bell Wireless
Sprint/Nextel

7 Verizon Wireless Approved

ACN Comm.
Comoast Phone
First Comm.
New Aocess
Sage Telecom.
Talk America

7 Alltel Wireless Approved

27.50% 8

17.97% 8

ACN Comm.
CBET
First Comm.
MCI/WorldCom
Sage Telecom.
Cinc. Bell Wireless
SprindlV'extel
Verizon Wireless Approved

ACN Comm.
First Comm.
MCI/WorldCom
New Aceess
Sage Telecom.
Talk America
Alltel Wireless

vedSprint/Nextel Appro

ACN Comm.
First Comm.
Sage telecom.
MCUWorldCom
Talk America
Trinsic Comm.
Ailtel Wireless
Sprint /Nextel

4 21,65% 9 Verizon Wireless Approved
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10

17

12

13

14

ACN Comm.
Buckeye Tele.
First Comm.
Sage Telecom
MCIIWorldCom

Bloomin ille 4 27.11% 6 Sprint/Nextel Approved

ACN Comm.
First Comm.
Sage telecom.
New Access Com.
MCUWorldCom
Talk America
Alltel Wireless

Burton 4 18.32% 8 Verizon Wireless Approved

ACN Conun.
Sage telecom.
MCIlWorldCom
Talk America
Alitel Wireless
Sprint/Nextel

Canal Fulton 4 25.55"/0 7 Verizon Wireless Approved

ACN Comm.
First Comm.
New Access
Sage telecom.
MCUWorldCom
Talk America
Alltel Wireless

Canfield 4 21.55% 8 Sprint/Nextel Approved

ACN Comm.
First Comm.
Sage Telecom.
MCUWorldCom
Talk America
Alitel Wireless
Sprint /Nextel

Canton 4 23.55% s Verizon Wireless Approved
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15

18

17

18

18

ACN Comm.
First Comm.
Sage Telecom.
MCI/R'orldCom
Talk America
Trinsic Comm.

Carroll 4 15.69"/0 7 Sprint /Nextel A ved

ACN Comm.
Buckeye Tale.
First Comm.
Sage Telecom.
MCI/WorldCom
Talk America

Castalia 4 27.35% 7 Verizon Wireless Approved

ACN Comm.
First Comm.
New Access
Sage Telecom.
MCI/WorldCom
Talk America

Cedarville 4 18.61% 7 Verizon Wireless Approved

ACN Comm.
CBET
First Comm.
Sage Telecom.
MCI/WorldCom
Cin. Bell Wireless
SpruntlNextel

Centerville 4 23.46o 8 Verizon Wireless Approved

ACN Comm.
First Comm.
New Access
Sage Telecom.
MCI/WorklCom
Talk America

Cheshire 4 18.81"/u 7 Trinsic Comm. Approved
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20

21

22

23

24

ACN Comm.
First Comm.
MCi/WorldCom
Sage Telecom.
Talk America
Alltel Wireless
Sprint /Nextel

Chestorland 4 18,200/0 8 Verizon Wireless Approved

ACN Comm.
First Comm.
MCIIWorldCom
Sage Telecom.
Talk America
Trinsic Comm.
Alltel Wireless
Sprint /Nextel

Cleveland 4, 18.33% 9 Verizon Wireless Approved

ACN Comm.
First Comm.
Sage Telecom.
MCUWorldCom
Talk America
Trinsic Comm.

Columbus 4 34.01% 7 Snt/Nextel Approved

ACN Comm.
First Comm.
MCl/WorldCom
Sage Telecom.
Talk America
Alltel Wireless
Sprint /Nextel

Coshocton 4 16.21% 8 Verizon Wireless Approved

ACN Comm.
First Comm.
MCI/WoridCorn
New Access
Sage Telecom.
Talk America

Dalton 4 30.08% 7 Trinsic Comm. Approved
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25

26

27

28

29

ACN Comm.
CBET
First Comm.
MCI/WorldCom
Sage Telecom.
Cin. Bell Wireless
Sprint /Nextel

Dayton 4 29.26% 8 Verizon Wireless Approved

ACN Comm.
First Comm.
MCI/WorldCom
New Acaess
Sage Telecom.
Talk Amerioa

Donnelsville 4 24.62"/a 7 Trinsic Comm. Approved

ACN Comm..
First Comm.
MCUWorldCom
Sage Telecom.
Talk Arnerica
Trinsic Comm.
Sprint /Nextel

Dublin 4 29.66% 8 Verizon Wireless Approved

ACN Comm.
Comcast
First Comm.
MCI/WorldCom
Sage Telecom.
Talk America
Alltel Wireless

East Palestine 4 17.02% 8 S' t/Nextel Approved

ACN Comm.
First comm.
MCllWorldCom
Sage Telecom.
Tallc America
Trinsic Comm.
Alltel Wireless

Enon 4 25.57% 8 Sprint /Nextel Approved
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31

32

33

34

ACN Comm.
CBET

First Comm.
MCUWorldCom
Sage Telecom.
Cinc. Bell Wireless
Sprint lNextel

Fairbom 4 34.69% 8 Verizon Wireless Appmved

ACN Comm.
First Comm.
Sage Telecom.
Talk America
Alltel Wireless
Sprint /Nextel

Findla 4 31.40% 7 Verizon Wireless A roved

ACN Comm.
First comm.
MCUWorldCom
New Access
Sage Telecom.
Talk America
Trinsic Comm.

Fletcher-Lena 4 18.37% 8 Verizon Wireless A roved

ACN Comm.
First Comm.
MCI/WorldCom
New Access
Sage Telecom.
Taik America
Alltel Wireless

Fostoria 4 31.43% 8 VeYlZO¢ Wireless Approved

ACN Conun.
CBET
First comm.
MCI/WorldCom
Sage Telecom.
Trinsic Comm.
Sprint/Nextel

Franklin 4 0 33.46% 8 Verizon Wireless Approved
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35

36

37

38

39

ACN Comm.
First Comm.
MCI/WorldCom
Sage Telecom.
Talk America
Alltel Wireless
Sprint /Nextel

Fremont 4 4 23.63"/0 8 Verizon Wireless Approved

ACN Comm.
First Comm.
Insight
MCI/WorldCom
Sage Telecom.
Talk America
Sprint/Nextel

Gahanna 4 27.77% B Verizon Wireless A roved

ACN Comm.
First Comm.
MCUWorldCom
New Access
Sage Telecom.
Alltel Wireless

Cates Mills 4 2I.66"/o 7 Verizon Wireless Approved

ACN Coznm.
First Comm.
MCI/WorldCom
Sage Telecom.
Talk America
Trinsic Comm.
Alitel Wireless

Gjrard 4 24.08% 8 S t/Nextel Approved

ACN Comm.
First Comm.
MCI/WorldCom
Sage Telecom.
Talk America
Alltel Wireless
Sprint /Nextel

Greensber 4 24.19% 8 Verizon Wireless Approved

Page 8 of 24 ^^o,^A , ...
+":f•)



Attachment A

40

41

42

43

44

ACN Comm.
First Comm.
MCI/WorldCom
Sage Telecom.
Talk America
Trinsic Comm.
Spri,nt/Nextel

Grove City 4 22.43% 8 Verizon Wireless Appmved

ACN Comm.
First Comm.
MCI/WorldCom
Sage Telecom.
Talk America
Sprint/Nextel

Hartville 4 19.68% 7 Verizon Wireless ApMyed

ACN Comm.
First Comm.
MCUWorldCom
Sage Telecom.
Talk America
Trinsic Comm.
Sprint/Nextel

Hilliard 4 26.43% 8 Verizon Wireless Approved

ACN Comm.
First Comm.
MC?lWorldCom
Sage Telecom.
Talk America
Trinsic Comm.
Sprint/Nextel

Hillsboro 4 21.35% 8 Verizon Wireless Approved

ACN Comm.
Bukeye Telesys.
First Comm.
MCUWorldCom
Sage Telecom.
Talk America
Alltel Wireless
Sprint/Nextel

Holland 4 21.60% 9 Verizon Wireless Approved
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45

46

47

48

49

ACN Comm.
First Comm.
MCUWorldCom
Sage Telecom.
Talk America
Trinsic Comm.
Alltel Wireless

Hubbard 4 21.92% 8 Sprint/Nextel A roved

ACN Comm.
First Comm.
MCf/WorldCom
Sage Teleoom.
Talk America
Trinsic Comm.
Alltel Wireless

Ironton 4 15.42% 8 Sint/Nextel Approved

ACN Comm.
First Comm.
MCUWorldCom
New Access
Sage Telecom.
Talk America
Sprint/Nextel

Jamestown 4 23.81% 8 Verizon Wireless Approved

ACN Comm.
First Comm.
MCI/WorldCom
New Access
Sage Telecom.

7effersonville 4 18.76% 6 Talk America Approved

ACN Comm.
First Comm.
MCI/WorldCom
Sage Telecom.
Talk America
Alltel Wireless
Sprint/Nextel

Kent 4 29.04% 8 Verizon Wireless Approved
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50

51

52

53

54

ACN Comm.
First Comm.
MCI/WorldCom
Sage Telecom.
Talk America
Alltel Wireless
Sprint/Nextel

Kirtland 4 18.51% 8 Verizon Wireless Approved
ACN Comm.
First Comm.
MCIlWorldCom
Sage Telecom.
Talk America
Trinsic Comm.
Sprint/Nextel

Lancaster 4 26.560/o 8 Verizon Wireless Approved

ACN Comm.
First Comm.
MCUWorldCom
Sage Telecom.

Lindsey 4 17.61% 5 Talk America A mved

ACN Comm.
First Comm.
MCI/WorldCom
Sage Telecom.
Talk America
Ttinsic Comm.
Alltel Wireless

Lisbon 4 18.34"/o 8 S rintlNextel A roved

ACN Comm.
First Comm.
MCIlWorldCom
New Access
Sage Telecom.
Talk America
SprintlNextel

Loolcboarne 4 22.19% 8 Verizon Wireless Approved
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55

56

57

58

59

ACN Comtn.
First Comm.
MCI/WorldCom
Sage Telecom.
Talk America
Trinsic Comm.
Sprint/Nextel

London 4 22,04% 8 Verizon Wireless Approved

ACN Comm.
First Comm.
MCI/WorldCom
Sage Telecom.
Talk America
Trinsic Comm.
Sprint/Nextel

Louisville 4 16.23% 8 Verizon Wireless Approved

ACN Comm.
First Comm.
MCI/WorldCom
Sage Telecom.
Talk America
Alitel Wireless

Lowellville 4 16,1236 7 S' t/Nextel Approved

ACN Comm.
First Comm.
MCUWorldCom
Sage Telecom.
Talk America
Trinsic comm.

Ma olia-Wa 4 18.81% 7 Sprint/Nextel Approved

ACN Comm.
First Comm.
MCl/WorldCom
Sage Telecom.
Talk America
Trinsic Comm.

Manchester-Sumniit 4 22,88% 7 Verizon Wireless A roved
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80

e1

62

63

64

ACN Comm.
First Comm,
MCi/WorldCom
Sage Telecom.
Talk America
Trinsic comm.
Alitel Wireless

Marietta 4 15.41% 8 S rintlNexte] Approved

ACN Comm.
First Comm.
MCJ/WorldCom
Sage Telecom.
Talk America
Trinsic comm.

Marlboro 4 24.87% 7 Varizon Wireless Approved

ACN Comm.
Comcast Phone
First Comm.
MCUWorldCom
New Access
Sage Telecom.
Talk America

Martins Ferry 4 19.94% 8 Alltel Wireless Approved

ACN Comm.
First Comm.
MCI/WorldCom
Sage Telecom.
Talk America
Alltel Wireless
Sprint/Nextel

Massillon 4 19.39% 8 Verizon Wireless A ed

ACN Comm.
Buckeye Teles.
First Comm.
MCI/WorldCom
Sage Telecom.
Talk America
Alltel Wireless
Sprint/Nextel

Maumee 4 28.00% 9 Verizon Wireless A roved
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65

66

Medway

Mentor 4

Miamisbor -W. Carrollton 4

Middletown 4

ACN Comm.
First Comm.
MC7/WorldCom
Sage Telecom.
Talk America
Cinc. Bell Wireless
Sprint/Nextel

4 23,98% 8 Verizon Wireless Approved

ACN Comm.
First Comm.
MCUWorldCom
Sage Telecom.
Talk America
Alltel Wireless
Sprint/Nextel

15.8r% 8 Verizon Wireless Approved

ACN Comm.
CBET
First Comm.
MCI/WorldCom
Sage Telecom.
Cin. Bell Wireless
Sprint/Nextel

30.20% 8 Verizon Wireless Approved

ACN Comm.
CBET
First Comm.
MCIfWorldCom
Sage Telecom.
Cin. Bell Wireless
Sprint/Nextel

39.10% 8 Verizon Wireless Approved

67

68

69

First Comm.
Budget Phone
MCUWorldCom
Sage Telecom
Talk America

Milledgeville 4 16.01% 6 Revolution Com. Approved
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70

71

72

73

7

ACN Comm.
Conicast
First Comm.
MCT/WorldCom
New Access
Sage Telecom.

Min o 7unction 4 28.37% 7 Talk America Approved

ACN Comm.
First Comm.
MCI/WorldCom
Sage Telecom.
Talk America
Trinsic Comm.
Alltel Wireless

Mogadore 4 20.54% 8 Verizon Wireless Approved

ACN Comm.
CBET
First Comm.
MCUWorldCom
New Access
Sage Telecom.

Monroe 4 29.17% 7 Verizon Wireless Approved

ACN Comm.
First Comm.
MCUWorldCom
Revolution Comm.
Sage Telecom.
Talk America
Alltol Wireless
Sprint/Nextel

Montrose 4 15.86% 9 Verizon Wireless A ved

ACN Comm.
First Comm.
MCUWorldCom
New Access
Sage Telecom.

Navatre 4 20.97% 6 Talk America Approved
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75

76

77

78

79

8o

ACN Comm.
First Comm.
MCI/WorldCom
New Access
Sage Telecom.

Nelsonville 4 19.12°/a 6 Talk America Approved

ACN Comm.
First Comm.
MCI/WorldCom
New Access
Sage Telecom.
Talk America
Sprint/Nextel

New Carflsle 4 24.31% 8 Verizon Wireless A roved

ACN Comm.
First Comm.
MCUWorldCom
New Access
Sage Telecom.
Talk America

New Lexington 4 20A5% 7 SprintlNextel A roved

ACN Comm.
Comcast Phone
First Comm.
MCIIWorldCom
Sage Telecom.

New Waterford 4 21.76% 6 Talk America A ved

ACN Connn.
First Comm.
MCUWorldCom
Sage Telecom.
Talk America
Alltel Wireless
Sprint/Nextel

Niles 4 28.05% 8 Verizon Wireless Approved

ACN Comm.
First Comm.
MC]/WorldCom
New Access
Sage Telecom.

North Canton 4 23.85% 6 Talk America Approved
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81

82

83

84

85

ACN Comm.
First Comm.
MCIlWorldCom
New Access
Sage Telecom.
Talk America

North Hampton 4 24.01% 7 S' t/Nextol Approved

ACN Comm.
Comeast Phone
First Comm.
MCIIWorldCom
Sage Telecom.
Talk America
ARtel Wireless

North Lima 4 15.88% 8 Sprint/Nextel A roved

ACN Comm.
First Comm.
MCUWorldCom
Sage Talecom.
Talk America
Alltel Wireless
Sprint(Nextel

North Royalton 4 16s9% 8 Verizon Wireless Approved
ACN Comm.
Buckeye Teles.
First Comm.
MCI/'UVorldCom
Sage Telecom.
Talk America
Alltel Wireless
SprintlNextel

Pmiysburg 4 20,79% 9 Verizon Wireless A ved

ACN Comm.
First Comm.
MCTlWorldCom
Sage Telecom.
Talk America
Cino. Bell Wireless
Sprint/Nextel

Pi ua 4 32.79% 8 Verizon Wireless Approved
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86

87

88

89

90

ACN Comm.
First Comm.
MC7/WorldCom
Sage Telecom.
Talk America
Sprint/Nextel

Ravenna 4 26.00'/0 7 Verizon Wireless Approved

ACN Comm.
First Comm.
Insight
MCUWorldCom
Sage Telecom.
Talk America
Sprint/Nextel.

R oldsbur 4 24.78% 8 Verizon Wireless Approved

First Comm.
MC11Wor1dCom
New Access
Sage Telecom.
Talk America

Rt 1 4 22.21"/0 6 Trinsic Comm. Approved

ACN Comm.
Comeast Phone
First Comm.
MCI/'WorldCom
Sage Telecom.

Ro M 4 16.06"/o 6 Talk America Approved

ACN Comm.
First Comm.
MCI/WorldCom
Sage Telecom.
Talk America
Alitel Wireless
Sprint/Nextel

Rootstown 4 23.67% 8 Verizon Wireless Approved
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91

92

93

94

96

96

ACN Comm.
First Comm.
MCUWorldCom
Sage Telecom.
Talk America
Trinsic Comm.
Alitel Wireless

Salem 4 17.74°/u Sprint/Nextel Approved

ACN Comm.
Buceye teles.
First Comm.
Sage Telecom.
Talk America
AAtel Wireless
Sprint/Nextel

Sandusky 4 28.78a 8 Verizon Wireless Approved

ACN Comm.
First Comm.
MCUWorldCom
New Access
Sage Telecom.

Sebrin 4 15.25% 6 Talk America AppLoved

ACN Comin.
First Comm.
MCIlWorldCom
Sage Telecom.
Talk America
Trinsic Comm.

Sharon 4 22.73^/a 7 Verizon Wireless Approved

ACN Comm.
First Comm.
MCI/WorldCom
Sage Telecom.
Talk America
Trinsic Comm.

South Charleston 4 24.22% 7 Sprint/Nextel A oved

First Comm.
MCI/WorldCom
Sage Telecom.
Talk America
Trinsic Comm.

South Vienna 4 22.56% 6 Verizon Wireless Approved
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97

98

99

100

101

Spring Valley

eldSpringfi

Steubenville

Terrace

4 20.17%

4 27.66%

4 24.60°h

4 18.83"/0

4 15.D9'/n

ACN Comm.
CBET
Fimt Comm.
MCI/WorldCom
Sage Telecom.
Cine. Bell Wireless

7 Verizon Wireless Approved

ACN Comm.
CBET
First Comm.
MCI/WorldCom
Sage Telecom.
Cine. Bell Wireless
Sprint/Nextel

8 Verizon Wireless Approved

ACN Comm.
Comcast
First Comm.
MCUWorldCom
Sage Telecom.
Talk America
AIltel Wireless

s Sprint/Nextel Approved

ACN Comm.
First Comm.
MCf/WorldCom
Sage Telecom.
Talk America
Alltel Wireless
SprintlNextet

8 Verizon Wireless Approved

ACN Comm.
Firat Comm.
MCI/WorldCom
Sage Telecom.
Talk America
Trinsic Comm.
Alltel Wireless
Sprint/Nextel

9 Verizon Wireless Approved
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102

103

104

10

10

ACN Comm.
First Comm.
MCI/WorldCom
New Access
Sage Telecom.
Talk America

Thomville 4 17.32% 7 Verizon Wireless Approved

ACN Comm.
First Comm.
MCUWorldCom
Sage Telecom.
Talk America
Afltel Wireless
Sprint/Nextel

Tiffin 4 25.66% 8 Verizon Wireless Approved

ACN Comm.
Buckeye Teles

First Comm.
MCT/WorldCom
Sage Telecom.
Talk America
AIltel Wireless
Sprint/Nextel

Toledo 4 24.50% 9 Verizon Wireless Approved

ACN Comm.
First Comm.
MCUWorldCom
Sage Telecom.
Talk America
Trinsic Cornm.

i Toronto 4 16.27% 7 S rintlNexte] Approved

ACN Comm.
CBET
First Comm.
MCUWorldCom
Sage Telecom.
Cinc. Bell Wireless
Sprint/Nextel

3 Trenton 4 30.56% 8 Verizon Wireless Approveo
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107

108

109

110

111

ACN Comm.
First Comm.
MCUWorldCom
Sage Telecom.
Talk America
Trinsic Comm.
A]ltel Wireless
Sprint/ldextel

Trinity 4 19.44% 9 Verizon Wireless Approved
ACN Comm.
First Comm.
MCUWorldCom
Sage Telecom,
Talk America
Alltel Wireless
Sprint/Noxtel

Uniontown 4 21.02% 8 Verizon Wireless A roved

ACN ComnL
Firgt Comm.
MCI/WorldCom
Sage Telecom.
Talk America
Alltel Wireless
SprintlNextel

Upper Saadus 4 16,49% 8 Verizon Wireless A roved

ACN Comm.
CBET
First Comm.
MCI/WorldCom
Sage Telecom.
Cinc. Bell Wireless
Sprint/1V'extel

Vandalia 4 33.60% 8 Verizon Wireless Approved

ACN Comm.
First Comm.
MCI/WorldCom
Sage Telecom.
Talk America
Trinsic Comm.
Sprint/Nextel

West Jefferson 4 16.11% 8 Verizon Wireless Approved
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112

113

11

11

11

ACN Comm.
Comcast Phone
First Comm.
MCUWorldCom
Sage Telecom.
Talk America
Sprint/Nextel

Westerville 4 27.57% 8 Verizon Wireless Approved

ACN Comm.
First Comm.
MCI/WorldCom
Sage Telecom.
Talk America.
Trinsic Comm.
Alltel Wireless
Sprint /Nextel

Wickliffe 4 15.71% 9 Verizon Wireless Approved

ACN Comm.
First Comm.
Insight
MCI/WorldCom
Sage Telecom.
Talk America
Sprint /Nextel

Worthington 4 31.09% 8 Verizon Wireless Approved

ACN Comm.
CBET
First Comm.
MCIlWorldCom
Sage Telecom.
Cinc. Bell Wireless
Sprint /Nextel

^){^q 4 25.52% 8 Verizon Wireless Approved

ACN Comm.
CBBT
First Comm.
MCJ/WorldCom
Sage Telecom.
Cinc. Bell Wireless
Sprint /Nextel

i Yellow S rin s-Clifton 4 21.03% 8 Verizon Wireless Approved

Page 23 of 24

Qt^041s0



Attachment A

117

118

Yoanpown

Zanesville

4 25.14%

4 24.590/o

ACN Comm.
First Comm.
MCI/WorldCom
Sage TeleconL
Talk America
Alltel Wireless
Sprint /Nextel

s Verizon Wireless Approved

ACN Comm
First Comm.
MCI/WorldCom
Sage Telecom.
Talk Amorica
Sprint /Nextel

7 Verizon Wireless Approved
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Attachment B

AT&T Ohio
Case No. 0fr1013-TP-BLS

Test 3 Results

Exchange Name

% # of
CLEC Uaaflt. Name(s) of # of ait.

Test Market F.B. UnafPlliated provid- Names of alt. Test #3
Used Share CLECs F.B. CLECs ers providers Result

ACN Comm.
First Com.
New Access

MCI/WorldCom Talk America
Beallsville 3 16.86% 2 Sage Telecom S PNG telecom. A rovad

ACN Comm.
Comcast
First Comm.
New Access

MCI/WorldCom Talk America

Bethesda 3 20.07% 2 Sage Telecom 6 Trinsic Comm. Approv

ACN Comm,
First Comm.
Talk America

MCI/VVor]dCom Revolution Com.
Conesville 3 15.49% 2 Sage Telecom 5 Verizon Wireless v

Budget Phone
First Comm.
New Access

MCUWorldCom Talk America
Danville-Hi land 3 17.02% 2 Sa e Telecom 5 Trinsic Comm. A rov

First Conun.
New Access
Talk America
Trinsic Comm.

MC1/WorldCom SprintlNextel
Glenford 3 17.77% 2 Sage Telecom. 6 Verizon Wireless rov

1

2

3

4

6
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ACN Comm.
First Comm.
New Accoss

MG7/WorldCom Talk America

Graysville 3 17.09% 2 Sage Telecom. 5 Trinsic Comm. Approved

ACN Comm.
First Comm.
New Access

MCI/WorldCom TalkAmerica

Guyan 3 17.29% 2 Sage Telecom. 5 Trinsic Comm. A oved

Alltel Wireless
Comcast
First Comm.

MCIIWorldCom Talk America

Leetonia 3 27.24% 2 Sage Telecom. 5 Trinsic Comm. A rovei

ACN Comm.
First Comn► .
New Access

MCI/WorldCom Talk America

Marshall 3 17.67% 2 Sage Telecom. 5 Trinsic Comm. A rovec

ACN Comm.
First Comm.
New Access

MCI/WorldCom Talk America

i Newcomerstown 3 16.50% 2 Sage Telecom. S Trinsic Comm. A rove+

ACN Comm.
First Comm.
Revolution Comm.

MCI/WorldCom Talk America

I Rainsboro 3 16.79% 2 Sage Telecom. 5 Trinsic Comm. A rove^

ACN Comm.
First Comm.
New Access

MCI/WorldCom Talk America

a Rio Grande 3 15.96% 2 Sage Telecom. 5 Trinsic Comm. A rove+

6

7

a

9

I

7

I

Pege 2 of 3
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13

14

15

18

17

1

ACN Comrn.
First Comm.
New Access

MCUWorldCom Talk America

Shawnee 3 18.37% 2 Sage Telecom. 5 Trinsic Comm. Approvec

ACN Comm.
First Comm.
New Access
Talk America

MCl/WorldCom Trinsic Commm

Somerset 3 16.05% 2 Sage Telecom. 6 S ' t/Nextel A rovec

ACN Comm.
First Cocnm,
New Access

MCI/WorldCom Talk America

Vinton 3 17.95% 2 Sage Telecom. 5 Trinsic Comm. A rovec

First Comm.
New Access
PNG Telecom

MC3/WorldCom Talk America

Wainut 3 18.79% 2 Sage Telecom. 5 Trinsic Comm. A rovei

ACN Comm.
Comaast Phone
First Comm.

MCI/WorldCom Talk America

Wellsville 3 23.49% 2 Sage Telecom. 5 Trinsic Comm. Approve

First Comm.
New Access
Revolution Comm
Talk America

MCl/WorldCom Trinsic Comm.

Winchester 3 17.84% 2 Sage Telecom. 6 Verizon Wireless A ove

Page 3 of 3
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AT&T Ohfo
Case No. 06-1013-TP-BLS

Test 4 Results

#of
y Unaflt. Names of

Aecess F.B. AU. Unaffiliated

Teat Ltnea Provide F.B. alt. Test #4

Exchange Name Used Last rs provtders Result

1 Barnesville 4 note 1) Denied

Test 3 Results

Ychange Name
Teat
Uaed

°/u
CLEC
Market
Share

# of
Unatft.

F.B.
CLECs

Name(s) of
Unaffiliated
F.B. CLECs

# of alt
provid-

en
Names of alt.

providers
Test #3
Result

Belfast 3 7.29°/r 2
MCi/WorldCom
Sage Teleoom 4

First Com.
New Access
Talk Ameriea
Trinsic Comm. enied

2 Canal Winchester 3 (note 1) (note 1) Denied

3Ciroveport 3 (note I) (note 1) Denied

Lewisville 3 7.16% 2
MCl/WorldCom
Sage Teleoom. 4

ACN Comm.
First comm.
Talk America
PNE4 Telecom enied

5 MutYay City 3 17 .01% 2
MCI/WorldCom
Sage Telecarn. 3

First Comm.
Revolution Com.
TaDc America Denied

New Albany 3
ess tLan
15% 2

CI/WorldCom
Sage Telecom, 6

ACN ComnL
First cotnm.
New Accesa
Talk America
Trinsic Comm.
Vedzon Wireleas enied

Salineville 3 9.12% 2
MCI/WorldCom
Sage Telecont. 4

ACN Comm.
First Comm.
Talk America
Trinsic Comm. enied

8 Somerton 3 (note 1) (note 1) D'bnied

note I: See Commission discuseion on exchmge paire aorved by a single switch.
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BEFORE

THE PUBLIC UTILTTIES COMMISSION OF OHIO

In the Matter of the Application of AT&T )
Ohio for Approval of an Alternative Form )
of Regulation of Basic Local Exchange ) Case No. 06-1013-'fP-BLS
Service and Other Tier 1 Services Pursuant )
to Chapter 4901:14, Ohio Adnwiistrative )
Code. )

ENTRY ON REHEARING

The Commission finda;.

(1) On December 20, 2006, the Commfssion issued an Opinion and
Order in this case finding, among other things, that based on
the record in this proceeding, AT&T Ohio's application for
alternative regulation of basic local exchange service (BLES)
and other Tier 1 Services should be granted in part and denied
in part, in accordance with Chapter 4901:1-4, Ohio
Adnvnistrative Code (O.A.C.).

(2) Section 4903.10, Revised Code, states that any party to a
Commission proceeding may apply for rehearing with respect
to any maiters detern'iirted by the Commission, within 30 days
of the entry of the order upon the Convnission's journal.

(3) ^January 19, 2007, the office of the Ohio Consumers' Counsel
( C), the Appalachian People's Action Coalition, the
Edgemont Neighborhood Coalition, the city of Cleveland, the
city of Toledo, the city of Holland, the city of Maumee, the dty
of Northwood, the city of Oregon, the city of Penysburg, the
dty of Sylvania, and Lucas County (collectively, the Consumer
Groups) timely filed an application for rehearing.

The Consumer Groups' application for rehearing asserts 11
general grounds for rehearing and 44 spedfic allegations of
error, many of which were advanced by these entities and
rejected by the Commission in Case No. 05-1305-TP-ORD (05-
1305), In the Matter of the Application of the Implementation of H.B.
218 Concerning A2ternative Regulation of Basic Local Exchange
Seraice of Incumbent Local Exchange Teiephone Companies,
Opinion and Order dated March 7, 2006 and Entry on

,+this is to certify that the imace9 s.p2iaring are an
s•c@ILL^8 wzd CmPiP-t8 SYE?Qro'h.ct;_= „i 1±, Ca2@ F77.19
b.oeumer,t delivt!'ert i,zi ti.^.s rey;:.lar cour.st3 af ,hu:,r^r-.z'ss.
Teohnician ^ -(^-rwte Processecy_ ^ 11N
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Rehearing dated May 3, 2006. The Consumer Groups filed
comments as well as an application for rehearing in 05-1305
and were active participants in the development of the rules for
BLES altemative mgulation. In short, the Consumer Groups
contend that the entire December 20, 2006 Opinion and Order
in this case should be rescinded. We disagree, for the reasons
that will be discusaed in the paragraphs below.

(4) On January 29, 2007, AT&T Ohio filed a memorandum contra
the Consumer Groups' application for rehearing. AT&T Ohio
asserts that none of the Consumer Groups' allegations are valid
and that the December 20, 2006 Opinion and Order should be
affirmed in its entirety.

(5) In their first general assignment of error identified in their
ntemorandum in support, the Consumer Groups allege that the
BLES rules adopted in 05-1305 do not comply with the
statutory provisions of Section 4927.03(A), Revised Code,
including the requirement of the Commission finding no
barriers to entry and, therefore, the Commission erred in
adopting Rules 4901:14-10(C)(3) (Competitive Test 3) and
4901:1-4-10(C)(4), O.A.C. (Competitive Test 4) (Consumer
Groups' Memorandum in Support at 9-12).

Specifically, the Consumer Groups opine that the competitive
local exchange company (CLEC) market share loss and the
facilfties-based C[.EC/alternative providers prongs of
Competitive Test 3 and the line loss and the facilities-based
alternative providers prongs of Competitive Test 4 do not
satisfy the statutory provisions of Section 4927.03(A), Revised
Code (Id. at 13-15). Consumer Groups also assert that the
Commission has erred by assuming that flaws in the prongs of
Competitive Tests 3 and 4 are cured by use of the other prongs
(i.e., allegation of error 7).

(6) AT&T Ohio considers the Consumer Groups' challenges to be
policy-related and not raising issues of legal error. AT&T Ohio
asserts that the Comm â asion dearly had the legal authority to
adopt rules to implement Section 4927.03(A), Revised Code.
AT&T Ohio submits that the General Assembly entrusted the
Commiasion to cletermine the weight to be assigned to each of
the factors identified in Section 4927.03(A)(2), Revised Code
(AT&T Ohio Memorandum Contra at 6). AT&T Ohio further

0r^^167
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(7)

submits that the statute only requim the Commission to
mnsider such factors, and does not specify any particular result
or threshold criteria that is necessary to approve BLES
alternative regulation (Id.).

AT&T Ohio believes that the Commission's BLES alternative
regulation rules were adopted consistent with the
Commission's delegated authority and that the Commissaon
properly determined that oompliance with one of the four
competitive tests in Rule 4901:1-4-10(C), O.A.C., is a sufficient
showing that the conditions in Section 4927.03(A)(1)(a) or (b),
Revised Code, exist (Id.). AT&T Ohio asserts that the rules
established in 05-1305 are objective tests that provide a
consistent means for an incumbent local excliange company
(IL.EC) to demonstrate whether it qualifies for BLES alternative
regulaiion (ld, at 6, 7). AT&T Ohio argues that the Consumer
Groups' position seeking to require the Commission to revisit
each statutory issue in each individuai BLES alternative
regulation case is unfounded (Id. at 6).

The Commission has already fully considered the Consumer
Groups' arguments concerning the adoption of the BLES
alternative regulation rules in both 05-1305, and in our
December 20, 2006 Opinion and Order in this proceeding. We
find that Consamer Groups, in their application for rehearing,
have raised no new arguments for the Commission's
consideration. Therefore, the Consumer Groups' application
for rehearing pertaining to the Commission's adoption of the
BLES rules, including Rule 4901:1-4-10, O.A,C., is denied.

Sxpanding upon this conclusion, the ConusLission notes that
the Consumer Groups filed comments in 05-1305 and were
active participants in the development of rules for BLFS
alternative regulation. As we stated previously in 05-1305, the
intent of the competitive tests set forth in Rule 4901:1-4-10(C),
O.A.C., is to require the applicant ILEC to demonstrate that
BLES is either subject to competition or that reasonably
available altematives exist, and that no barriers to entry for
BLES are present (05-1305 Entry on Rehearing at 18).

.3-
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(8)

The Comntission recognizes that the telecommunications
market is continuously evolving and, therefore, it would not be
appropriate to conduct a competitive market analysis via one
specific test (Id.). Therefore, in developing the rules for BLES
alternative regulation, the Commission focused on specific
factors that would demonstrate that the Section 4927.03(A),
Revised Code, criteria was satisfied with respect to residential
BLES customers (Id.). Specifically, the Commission concluded
that the four competitive tests adopted in 05-1305 are
sufficiently rigorous and granular to support a finding that,
consistent with H.B. 218, there are reasonably available
alternatives to BLES in the affected exchange(s) or that BLES is
subject to competition in the affected exchanges (Id. at 19). The
Commission determined that these same demanding test
criterfa also demonstrate that no barriers to entry exist for
alternative BLES providers in the affected exchanges (Id.).
Additionally, we noted that Rule 4901:1-4-10(C), O.A.C.,
requires that an ILEC satisfy all prongs of a single competitive
market test, rather than just one of the established criteria or
the other (Id.). This is due to the fact that different prongs
within a single competitive test were designed to address
certain provisions outlined in Section 4927.03(A) and (B),
Revised Code. These prongs complement each other and were
not intended to cure flaws of each other; just as the provisions
of Sections 4927.03(A) and (B), Revised Code, complement each
other.

Next, the Consumer Groups raise alleged assignments of error
specific to AT&T Ohio's application in this proceeding. These
arguments are intertwined with the Consumer Groups'
repeated contentions related to the alleged rmreasonableness of
the Commission's BLES alternative regulation rules.

The pertinent arguments regarding these assignments of error
are organized into the following categories and are discussed
infra: residential access line loss, unaffiliated facilities-based
alternative providers,, stand-alone BLES/bundles that indude
BLES, barriers to entry, and the public interest.

Residential Access Line Loss

(9) As noted above, the Consumer Groups claim that the line loss
prong of Competitive Test 4 does not comport with the

OociG9
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statutory provisions of Section 4927.03(A), Revised Code
(Consumer Groups Ivfemorandum in Support at 13). Based on
this premise, the Consumer Groups allege that the
Commission's use of the line loss prong in evaluating AT&T
Ohio's application for alternative regulation of its stand-alone
BLES service is improper inasmuch as AT&T Ohio is unable to
determine where the lost lines have gone (e.g., to an alternative
provider or to an AT&T Ohio affiliate) (Id. at 13,35).

In particular, the Consumer Groups assert that the line loss
prong of Competitive Test 4 does not demonstrate that AT&T
Ohio's stand-alone BLES is subject to competition, or that
AT&T Ohio's stand-alone BLES customers have reasonably
available alternatives to their service (Id.). Additionally, the
Consumer Groups aver that the line loss reveals nothing about
the nuniber and size of the altemative providers, their market
shares or the extent to which services are available from
alternative providers in the relevant market (id.).

Further, the Consumer Groups emphasize that the inability to
determine where the lost residential access lines have gone
underaunes the use qf the line loss test for satisfying Section
4927.03(A), Revised Code (Id. at 36). For example, the
Ccrosumer Groups submit that there is significance in
identifying the level of DSL substitution in the context of access
line loss (Id. at 39). To the extent that CLEC market share can
be calculated in the context of Competitive Test 3, the
Consumer Groups believe that a similar analysis should be
performed for the purposes of Competitive Test 4(Id. at 36).
Otherwise, the Consumer Groups argue that there is no linkage
to the individual reguirements that an ILEC lose at least 15
percent of the total number of access lines since 2002 and the
requirement that there be at least five unaffiliated facilities-
based alternative providers serving the residential market (Id.
at 37,38).

(10) AT&T Ohio objects to the Consumer Groups' arguments
regarding the line loss prong. The company points out that
customers are under no obligation to report to AT&T Ohio as to
why they are terminating their service and II.ECs are under no
obligation to gather or maintain such information (AT&T Ohio
Memorandum Contra at 19). AT&T Ohio opines that, rather
than focusing on a significant level of detail (e.g., tracking what

-5-
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level of line loss is attributable to competition from providers of
functionally equivalent or substitute services), the rules are
intended to incorporate measurements of competition that are
objective, available, efficient, verifiable, and capable of being
consistently applied to all ILECs (Id. at 20). AT&T Ohio also
posits that in establishing the 15 percent line loss criterion, the
Commission took into account the fact that there may be
noncompetitive reasons for line loss (Id. clting 05-1305 Entry on
Rehearing at 13,14).

(11) The Commission fully considered the Consumer Groups'
arguments conc+erning the line loss prong in 05-1305 and also
raised here in opposition to AT&T Ohio's application for BLES
alternative regulation (06-1013 Opinion and Order at 17-19; 05-
1305 Entry on Rehearing at 13, 18, 19). We find that the
Consumer Groups have raised no new arguments for the
Commission's consideration. Therefore, the Consumer
Groups' application for rehearing regarding the Comavssion's
use of the line loss prong of Competitive Test 4 is denied.

In reaching this decision, the Commission notes that the line
loss prong of Competitive Test 4 requires that the ILEC
applicant must demonstrate that in each requested telephone
ezchange area at least 15 percent of its total residential access
lines have been lost since 2002 (as reflected in the applicant's
annual report filed with the Comrnission in 2003, reflecting
data for 2002). We also note that the Consumer Groups repeat
their arguments, from 05-1305, that the competitive tests should
measure the competitors' market power or market share.

As we stated in our December 20, 2006 Opinion and Order, it
is clear from the record that it would be impossible for AT&T
Ohio, or any ILEC, to identify where the lost residential lines
have gone and, further, that the II.EC would not have access to
other competitors' confidential market share information. The
only circumstance under which the ILEC might be able to
identify where the lost residential line went is when it goes to a
CLEC that either utilizes the ILEC's unbundled network
elements (LTNEs) or ports the telephone number assodated
with the lost residential access line (06-1013 Opinion and Order
at 15). Therefore, the Commission only required a competitor
market share demonstration, as it relates to CLECs, in
Competitive Test 3 of the rules. Accordingly, the Commission

-6-
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determined that this type of measure would not be reasonable
or practical in exchanges (markets) where competttors elect
different methods of market entry, other than those used by
CLECs as described above. Further, as we discussed in 05-
1305, the percentage of total residential acoe.ss lines lost, as used
in Competitive Test I and Competitive Test 4 of the rules, is a
different method of measuring the market power and the level
of competition that an II.EC faces in a given exchange where
the main competitors are not CI.ECs, as is the case of AT&T
Ohio.

(12) Next, the Consumer Groups assert that the Commission enrd
in its determination that the 2002 start date avoids any data
distortion in residential access line (osses resulting from causes
other than the presence of competition for BLES or the
availability of reasonable alternatives to BLES. Specifically, the
Consumer Groups contend that the Commission never
specified how the use of the 2002 starting point excludes
residential line losses not attributable to competition for BLES
(Consutner Groups' Memorandum in Support at 38).

(13) AT&T Ohio responds that the Consumer Groups' arguments
regarding the 2002 start date have already been fully
considered and rejected by the Commission (AT&T Ohio
Memorandum Contra at 21).

(14) The Commission fully considered the Consumer Groups'
arguments concerning the 2002 start date in 05-1308 and also
raised here in opposition to AT&T Ohio's application for BLES
alternative regulation (06-1013 Optnion and Order at 18; 05-
1305 Entry on Rehearing at 13,14). We find that the Consumer
Groups have raised no new arguments for the Comrnission's
consideration. Therefore, Consumers' Groups' application for
rehearing regarding allegation of error 23 is denied.

As we discussed previously in 05-1305, we believe that 2002
recognfzes the substitution of second residential access lines to
DSL and cable modem (for Internet access) and that this date
excludes any data distortions resulting from causes other than
the presence of competition for BLES or the availability of
reasonable alternative to BLES. It is important to note that the
unbundled network element platform (tJNE-1') did not become
a potential competitive offering to BLES until the January 22,
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2001 decision in loua Lltilitfes Board v. FCC, 219 F.3d 744 (8th Cir.
2000), cert. granted in part, 531 U.S. 1124 (Jan 22, 2001). Next,
the Coaunission did not incorporate the requisite UNIiP
offering until its October 4, 2001 decision in Case No. 96-922-
TP-UNC, In the Matter of the Iteoierv ofAmeritech Ohio's Economic
Costs for Interconnection, Unbundled Network Elements, and
Recipr6ca! Cwnpensa#on fvr Transport and Ternri>wtron of Loral
Telecommunications Traffic, Opinion and Order. Further, the
actual implementation of UNE-P offerings did not occur until
2002 (05-1305 Entry on Rehearing at 13,14).

(15) Under allegation of error 22, the Consumer Groups argue that
the Cominission erred in finding that the line loss prong in
Competitive Test 4 addresses barriers to entry (Consumer
Groups' Memorandum in Support at 35, 36).

.(16) In regard to the Consumer Groups' contention that the line loss
prong does not address barriers to entry, AT&T Ohio asserts
that the Commission correctly recognized that the Consumer
Groups raised the same arguments in the 05-1305 and that the
Consunter Groups have raised no new argaments that were not
already addressed in that docket (AT&T Memorandum Contra
at 29).

(17) The Cornnvssion fully considered the Consumer Groups'
arguments raised in 05-1305 and also raised here in opposition
to AT&T Ohio's application for BLES alternative negulation (06-
1013 Opinion and Order at 9; 05-1305 Entry on Rehearing at 18;
05-1305 Opinion and Order at 22). We find that Consumer
Proups have raised no new arguments for the Commission's
consideration. Therefore, the Consumers Groups' application
for rehearing on allegation of error 22 is denied.

We note that, in establishing the criteria to be incorporated in
its BLES alternative regulation rules (including the line loss
prong of Competitive Test 4), the Comrnission identified those
factors that it believes are significant for the purpose of
complying with the intent of H.B. 218, while at the same time
not making the thresholds so onerous that few, if any, ILECa
could avail theniselves of the BLES alternative regulation
benefits contemplated by H.B. 218. Next, the Commission
highlights the fact that, although the legislature provided
general guidance to the Commission regarding the

-8-
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establishment -of altemative BLES regulation, the ultimate
decision-making authority regarding that implementation was
left to the Commission. Additional discussion of "barriers to
entry" is provided below.

Alternative Providers

(18) The Consumer Groups claim that the alternative provider
prongs of Competitive Tests 3 and 4 do not incorporate the
statutory provisions of Section 4927.03(A), Revised Code
(Consumer Groups Memorandum in Support at 42,43). Based
on this premise; the Consumer Groups allege that the
Commission's use of the alternative providers prongs in
evaluating AT&T Ohio's application for alternative regulation
of its stand-alone BLES service is improper (Id. at 42).
Spedfically, the Consumer Groups allege that, while
Competitive Tests 3 and 4 require the showing of five
alternative providers serving the residential market, the
Commission, in its December 20, 2006 Opinion and Order in
this proceeding, considered alternative providers that do not
offer functionaily equivalent or substitute services available at
competitive rates, terms and conditions.

(19) In response to the Consumer Groups' contention that the
Commtssion's BLES alternative regulation rules allow for the
consideration of altemative providers that provision services
that are not functionally equivalent or substitute services
available at competitive rates, terms, and conditions, AT&T
Ohio responds that this argument has previously been rejected
by the Commission and that the Consumer Groups offer
nothing new to justify the Commission reexamining the issue
at this time (AT&T Ohio Memorandum Contra at 17).

(20) The Commission fully considered the Consumer Groups'
arguuilents concerning the alterriative providers prongs in 05-
1305 and also raised here in opposition to AT&T Ohio's
application for BLES altemative regulation. We find that the
Consumer Groups have raised no new argumenfis for the
Commission's consideration. Therefore, the Consumer
Groups' application for rehearing on the Commission's use of
the altemative providers prongs of Competitive Tests 3 and 4 is
denied.

.9-

Or3rI;.'?4



06r1013-TPBLS -10-

First, the Commission notes that the alternative providers
prong of Competitive Test 4 requires that the ILEC applicant
must demonstrate the presence of at least five unaffiliated
facilities-based alternative providers serving the residential
market. As we noted above, in establishtng the criteria to be
incorporated in its BLES alternative regulation rules (including
the alternative providers prong of Competitive Test 4), the
Comndssion identified those factors that it believes are
significant for the purpose of complying with the intent of H.B.
218, while at the same time not making the thresholds so
onerous that few, if any, ILECs could avaii themselves of the
BLES altemative regulation benefits contemplated by H.B. 218.
Purther, as we discussed in the 05-1305 Opinion and Order,
nnore customers are substituting their tradifional BLES with
competitive services offered by alternative providers such as
wim.line CLECs, wireless carriers, Voice over Internet Protocol
(VoII') and cable telephony providers (05-1305 Opinion and
Order at 25). We recognize that, although the products offered
by those alternative providers may not be exactly the same as
the ILEC's BLES offerings, those former ILEC customers
viewed them as substitutes for the ILEC's BLES.

(21) Next, under allegation of error 27, the Consumer Groups
contend that the Contmission erred in finding that:

[F]actors like longevity in the competitive market,
while somewhat noteworthy, do not have a direct
bearing on the state of the competitive market at
any given time. Rather, the Commission believes
that criteria such as the required presence of
several unaffiliated facilities-based providers Is a
more significant factor for supporting a healthy
sustainable market, because this criterion
demonstrates a greater commitment of a carrier to
remain in the market as a competitor.

(Consumer Groups Memorandum in Support at 43 citing OCr
1013 Opinion and Order at 24).

Additionally, the Consumer Groups aver that the Conuniss+on
erred in rejecting their recommendation that an altemative
provider must be serving a minimum of subscribers in order to
be considered for any of the prongs in Test 3 or Test 4 (i.e.,
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i

allegation of error 9). The Consumer Groups contend that by
requiring only "a presence in the market;" the Commission has
failed to consider the requisite criteria of Section 4927.03(A),
Revised Code, including: the size of the altenaative providers,
indicators of market power such as market share, or that
market forces are capable of supporting a healthy and
sustainable, competitive telecoaununications market. In
support of its position, the Consumer Groups opine that a
carrier that serves ordy a handful of customers or that has been
in the market only a short time can contribute minimally to the
existence of a healthy and sustainable, competitive
telecommunications market (Id. at 43, 44). Further, the
Consumer Groups believe that the Commission erred by not
excluding from Competitive Test 3, the market shares of CLECs
that are not actively marketing to residential customers and by
not exduding the market shares of unidentified CLECs that are
reselling AT&T Ohio services (i.e., allegations of error 33 and
34).

AT&T Ohio states that the Commission's BLES altemative
regulation rules properly addressed the issue of sustainabili.ty
of competition and, therefore, consideration of the issue of
longevity is unnecessary. Further, AT&T Ohio questions how
the Commission can assess or forecast longevity of a provider
(AT&T Ohio Memorandum Contra at 23).

We find that the Consumer Groups have raised no new
arguments for the Commission's consideration. Therefore, the
Consumer Groups' application for rehearing under allegation
of errors 27,33 and 34 are denied.

As we discussed in our December 20, 2006 Opinion and Order,
we betieve that factors like longevity in the competitive market,
while somewhat noteworthy, do not have a direct bearing on
the state of the competitive market at any given point in time
(06-1013 Opinion and Order at 24). Rather, the Commission
believes that objective criteria, such as in the required presence
of several facilities-based alternative providers, as required in
Rule 4901:1-4-10(C)(4), O.A.C., is a more significant factor in
supporting a healthy sustainable market, because the presence
of facili.ties-based providers demonstrates a greater
commitment, by those alternative providers, to remain in the
market as a competitor (Id.).
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Additionally, the CoBunission believes that the overall state of
the competitive market is a significant faetor when considering
a request for BLES alternative regulation. The criteria of
Competitive Tests 3 and 4 allow for such an examination by
requiring the presence of a signiBtvant number of coinpet)tive
providers in the relevant market, as well as by requiring a
demonstration that either the competitive providers are serving
a significant percentage of residential access lines (Competitive
Test 3) or that the ILEC has lost a considerable share of its
access lines (Competitive Test 4). Through this type of
examination, there wilt be better' assurance that there is a
reasonable level of BLES alternatives to warrant the granting of
BLES alternative regulation (Id.). Moreover, if the state of the
competitive market were to significantly change in a negative
direction, the Commission notes that, under the authority
granted by Section 4927.03(C), Revised Code, and by Rule
4901:111-12, O.A.C., the Commission may, within five years,
modify any order establishing alternative regulation (Id. at 25).

(24) Under allegation of error 15, the Consumer Groups object to
the Commission's determination that the telephone services of
Insight, Comcast, and Buckeye Telesystem are competitive with
and provide reasonably available alternatives to AT&T Ohio's
stand-alone BLES. The Consumer Groups assert that these
cable providers should not be considered in light of the fact
that the cable providers do not serve throughout AT&T Ohio's
exchanges (Consumer Groups Memorandum in Support at 29).

(25) In response to the Consumer Groups' objection to the
Commission's consideration of particular cable providers in the
context of the competitive market tests, AT&T Ohio states that
the Consumer Groups are looking for a ubiquitous service
condition when it is not a requirement of the applicable statue
or rules. AT&T Ohfo opines that such a requirement may
actually eonstitute an unlawful barrier to entry. AT&T Ohio
represents that in no situation has a CLEC with facilities that
can serve only one customer been used to meet any of the
appficable tests. While recognixing that the identified cable
providers do not serve all of the subscribers in an exchange,
each of the customers in the exchanges served by the cable
providers have an alternative provider in the respective cable
companies. Additionally, AT&T Ohio notes that resellers and
facilities-based CLECs have access to each and every resident•ial
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customer in a given wire center (AT&T Ohio Memorandum
Contra at 23-25, 28).

(26) The Commission fully consfdered the arguments raised by the
Consumer Groups in opposition to AT&T Ohio's application
for BLES altemative regulation specific to whether Insight and
Comcast must provide service throughout the entire exchange
(06-1013 Opinion and Order at 22-25). We find that the
Consumer Groups have raised no new arguments for the
Conunission's consideration. Therefore, the Consumer
Groups' application for rehearing relative to allegation of error
15 is denied.

In reaching this decision, we reference the fact that we
previously rejected Consumer Groups' narrow interpretation
that the facilities-based alternative provider's service has to be
available in the entirety of the market area. We also rejected
Consumer Groups' requirement that an ILEC denionstrate that
the service provider's particular servioe offering is available in
the relevant market by verifying that its competitor makes the
service available to 100 percent of the ILEC's customer base.
We determined that this information is likely available only to
the alternative provider, and not the II.F.C (Id. at 15). Further,
we note that this information is not required by either statute or
the Cominission's rules.

(27) Under allegations of error 16 and 17, the Consumer Groups
argue that the Commission erred in finding that the wireless
carriers provide readily available alternatives to AT&T Ohio's
stand-alone BLES (Consumer Groups Memorandum in
Support at 34, 35). The Consumer Groups again posit that the
wireless carriers' services have limitations relative to whether
the service will work at specific locations, including difficulty
extending indoors (Id.).

(28) In response to the Consumer Groups' assertions regarding the
inappropriateness of considering wireless providers for the
purpose of applying the competitive market tests, AT&T Ohio
responds that the Commission has already considered these
arguments in the context of 05-1305 and, therefore, they should
again be rejected at this time (AT&T Ohio Memorandum
Contra at 26-28).
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(29) The Conunission fully considered the Consumer Groups'
argunnents concerning the wireless carriers in 05-1305 and also
raised here in opposition to AT&T Ohio's application for BLES
atternative reguiation (06-1013 Opinion and Order at 12,13, 23;
05-1305 Entry on Rehearing at 17-19; 05-1305 Opinion and
Order at 25.) We find that the Consumer Groups have raised
no new arguments for the Commission's consideration,
Therefore, the Consumer Groups' application for rehearing
under allegation of errors 16 and 17 is denied.

As we have stated previously, each technology platform, like
wireless, has its own unique. characteristics, and service
providers using that technology wifl utilize those particular
characteristics to customize their service offerings for use as an
alternative to BLES. Further, although each substitute service
to BLES will not attract (or meet the needs of) an entire ILEC
customer base, this does not exdude the substitute service as a
reasonable alternative to BLES (06-1013 Opinion and Order at
13).

Stand-aione BLES and Bundles

(30) Next, under allegations of error 10 and 35 the Consunmer
Groups contend that the Comrni.ssion erred in finding that
bundles of service from alternative providers are competition
for or altematives to stand-alone BLES, as well as by finding
that the corresponding alternative providers' presence permits
the granting of aiternative regnlation for stand-alone BLES
(Consumer Groups Memorandum in Support at 16). The
Consumer Groups further opine, through their allegations of
error 11-16, that the Commission erred in its determination that
bundles (service paclcages) offered by the alternative service
providers, as identified in AT&T Ohio's application, are
competition for AT&T Ohio's stand-alone BLES service (Id. at
16-25).. Specifically, the Consumer Groups assert that the
existence of competition for BLES in bundles does not signify
competition for consumers who subscribe only to stand-alone
BLES (Id. at 19).

(31) In response to the Consumer Groups' contentions regarding
the need to focus on stand-alone BLES in the application of the
competitive tests, AT&T Ohio contends that there are many
entities competing in the marketpiace providing a number of
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services, inrluding service packages and bundles. AT&T Ohio
also points out that while all LECs are required to offer BLES,
they are not required to offer stand-alone BLES. Additionally,
AT&T Ohio emphasizes that Section 4927.03(A), Revised Code,
does not require that stand-alone BLES be offered by aA
carriers being considered under a competitive market test.
Rather, AT&T Ohio submits that the statute simply requires
that the Commission consider the ability of alternative
providers to make fnnctionally equivalent or substitute services
readily available (AT&T Ohio Memorandum Contra at 12, 13).
AT&T Ohio opines that the phrase "functionaIIy equivalent"
signifies that stand-alone BLES itself does not have to be
actually offered in order for a company to be considered as
alternative provider for the purpose of a competitive market
test (Id. at 12-19).

Finally, AT&T Ohio asserts that the Commission has
previously considered and rejected the Consumer Groups'
arguments specific to this issue (Id. at 14, 15 citing 05-1305
Opinion and Order at 25, 34).

(32) The Commission fully considered Consumer Groups'
arguments concerning the services offered by the unaffiliated
facilities-based alternative providers in 05-1305 and also raised
here in opposition to the alternative providers that are present
in the AT&T Ohio exchanges identified in 06-1013 (06-1013
Opinion and Order at 12-14; 05-1305 Opinion and Order at 25).
We find that Consumer Groups have raised no new arguments
for the.Commission's consideration. Therefore, the Consumer
Groups application for rehearing under allegationa of error 10-
16 is denied.

First, we note that Section 4927.03(A), Revised Code, compels
the examination of whether customers have reasonably
available alternatives to BLES. The law does not restrict,
however, the "analysis of competition" and "reasonably
available alternatives" to competitive products that are exactly
like BLh$. Whether a product substitutes for another product
does not turn on whether the product is exactly the same. As
we discussed previously, customers, who leave an ILEC's BLES
offering to subscribe to another alternative provider's bundled
service offering that includes BLES, view those bundled service
offerings as a reasonable alternative service. Also, we
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detemvned that customers who subscribe to these bundled
service offerings that include BLES are by definition BLES
customers because BLES is the foundation of that service
package or bundle (05-1305 Opinion and Order at 25).

Further, although alternative BLES services may not currently
be offered under identical terms and conditions, 5ection
4927.03(A)(2)(c), Revised Code, only requires that the
functionally equivalent or substitute services be readily
available at competitive rates, terms, and conditions. As to this
requirement, the Commission determined that, consistent with
the criteria set forth in Rule 4901:1-4-10(C), O.A.C., to the extent
that AT&T Ohio is losing customers and the requisite nurnber
of alternative providers are present, it is evident that
functionally equivalent or substitute services are readily
available (06-1013 Opinion and. Order at 14.) Last, the
Commission fully considered the Consumer Groups'
arguments ooncerning the services offered by the unaffiliated
facilities-based alternative providers in 05-1305 and also raised
here in opposition to the altemative providers that are present
in the relevant AT&T Ohfo exchanges (Id. at 12-14; 05-1305
Opinion and Order at 25).

While the Commission recognizes that there may be customers
ia the AT&T Ohio exchanges approved in 06-1013 who do not
want or need to purchase anything more than BLES or BLPS
plus limited vertical features, such as call waiting or Caller ID,
the existence of these customers does not negate the fact that
AT&T Ohio is facing competition for BLES in these markets.
Further, we note that AT&T Ohio's stand-alone BLES offering
will continue to be available as an option. Lastly, for those
customers who are "low-income," their basic local exchange
service needs are already provided under the Lifeline program,
which will not be impacted by the BLES pricing flexibility (05-
1305 Opinion and Order at 25; 05-1305 Entry on Rehearing at
26; See Rule 4901:1-4-06(B), O.A.C.).

Barriers to Entrv

(33) Next, under allegations of error 3, 5, and 36-41, the Consumer
Groups claim that the Comntission erred in finding that
satisfying Competitive Tests 3 and 4 results in the finding that
there are no barriers to entry for stand-alone BLES and in
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finding that, by satisfying Competitive Tests. 3 and 4, AT&T
Ohio has demonstrated that there are no barriers to entry for
BLES in the exchanges identified for Coampetitive Tests 3 and 4
(Consumer Groups Memorandum in Support at 45). In
support of their contention that AT&T Ohio has failed to
establish that there are no barriers to entry for stand-alone
BLES,-the Consumer Groups aver that there are no providers of
stand-alone BLES in nearly any of the 145 exchanges included
iri AT&T Ohio's application (Id. at 14).

(34) AT&T Olhio asserts that the Commission has already addressed
the Consumer Groups' "barriers to entry" arguments (AT&T
Ohio Memorandum Contra at 29 citing 06-1013 Opinion and
Order at 7, 8; 05-1305 Entry on Rehearing at 17-19). AT&T Ohio
contends that the Consumer Groups have failed to establish
that the Commission's understanding of the'barriers to entry"
criterion is in error (Id. at 30), In response to the Consumer
Groups' argument that the Comatission's BLES alternative
regulation rules are inconsistent with the barriers to. entry
criterion of Section 4927.03, Revised Code, AT&T Ohio submits
that the Commission detenmined that if one of the four
competitive tests is satisfied, the applicant has demonstrated
that there are no barriers to entry (Id. at 32).

AT&T Ohio points out that its entry into the interLATA long
distance market was premised on the finding by the
Commission and the Federal Communications Conunission
(FCC) that there were no barriers to entry in AT&T Ohio's local
exchanges (Id. at 31 dting In the Matter of Joint Application by
SBC Communications Inc., lllinois BeU Telephone Company, Indiana
Bell Telephone Company Inc., Ohio Bell Telephone Company,
Wisconsin Bell Inc., and Southwestern Bell Communications Seroices
Inc. for Authorization to Provide In-Region, InterLATA Services in
Illinois, Indiana, Ohio, and Wisconsin, WC Docket No. 03-167,
Memorandum Opinion and Order, FCC 03-243, adopted
October 14, 2003). Similarly, AT&T Ohio states that the FCC
has detenzvned that there are no barriers to entry for BLES. See
In the Matter of Unbundled Access to Netuwrk Elements, Order on
Remand, FCC 04-290, adopted December 15, 2004.

(35) The Commission fully considered the Consumer Groups'
arguments concerning "barriers to entry" in 05-1305 and also
asserted here in Consumer Groups' opposition to AT&T Ohio's
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(36)

application for BI.ES alternative regulation (06-1013 Opinion
and Order at 8, 9; 05-1305 Entry on Rehearing at 17-19; 05-1305
Opinion and Order at 22). We previously determined that
satisfying the established criteria of the competitive market
tests (e.g., the required presence of unaffiliated facilities-based
alternative providers combined with the requisite ILEC loss of
resideintia2 access lines) adequately establishes that there are no
barriers to entry, thus satisfying Section 4927.03(A), Revised
Code (06-1013 Opinion and Order at 8, 9, 12; 05-1305 Entry on
Rehearing at 18). We find that the Consumer Groups have
raised no new arguments for the Commission's consideration.
Therefore, the 'Consumer Groups' application for rehearing
under allegation of error 36 is denied.

Also, under allegations of error 37 and 38, the Consumer
Groups claim that the Commission erred in finding that AT&T
Ohio, in ineeting Competitive Tests 3 and 4, has demonstrated
that there are no barriers to entry for BLES in the exchanges
identified for Competitive Tests 3 and 4. The Commission fully
considered the Consumer Groups' arguments on this point
which were asserted in their opposition to AT&T Ohio's
application for BLES alternative regulation (06-1013 Opinion
and Order at 8, 9). We find that the Consumer Groups have
raised no new arguments for the Commission's consideration.
Therefore, the Consumer Groups' application for rehearing
under allegations of error 37 and 38 is denied.

Public Interest

(37) Next, under allegation of error 42, the Consumer Groups assert
that the Conunission erred in grant3ng alternative regulation to
AT&T Ohio's stand-alone BLES, contrary to the public interest
(Consumer Groups Memorandum in Support at 46). The
Consumer Groups point out that in 05-1305, they proposed that
the Convnission require ILECs seeking BLES alternative
regulation to make additional coaunitments to enhance the
public interest. In this case, the Consumer Groups assert that
AT&T Ohio has offered nothing in exchange for the anticipated
rate increases (Id. at 48).

In response to the Consumer GrQups' beBef that additional
commitments should be required in order for an ILEC to
receive BLES alternative regulation, AT&T Ohio references the
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fact that the Commi.ssion has rejected this argument twice
before in 05-1305 (AT&T Ohio Memorandum Contra at 34
citing 05-1305, March 7, 2006, Opinion and Order, at 11; 05-
1305, May 2, 2006, Entry on Rehearing at 3). AT&T Ohio states
that such a requirement is not contemplated by Section 4927.03,
Revised Code. AT&T Ohio submits that, rather than additional
commitments, the BLES alternative regulation rules properly
conclude that the public interest has been met provided that
one of the Competitive Tests have been satisfied (Id. at 33, 34).

(39) The Consumer Groups have raised no new arguments for the
Commission's consideration. Therefore; the Consumer
Groups' application for rehearing under allegation of error 42
is denied.

As we discussed previously in 05-1305, in order to establish
alternative regulatory requirements for BLES and other Tier 1
services, the Commission must, under the law, not only find
that the services are subject to competition or have reasonably
available aitematives and that no barriers to entry exist, but we
must also find that the alternative regulatory requirements are
in the public interest. To guide us in determining whether
alternative regulatory treatments are in the public interest, we
look to the policy of the state, as set forth in Section 4927.02(A),
Revised Code, to ensure the continued availability of adequate
BLES to citizens throughout the state. The goal of ensuring that
the largest number of residents possible have access to high
quality telephone service regardless of income or geographic
location remains an important policy objective of Ohio.

The Commission continues to believe that, at least for the near
future, BLES, including basic catler ID, is an essential service
for many Ohioans. On the other hand, we are fally aware that
ILECs are facing increasing competition from alternative
service providers that are not regulated by the Commission
and, as AT&T Ohio noted in the 05-1305 proceeding, many of
the ILECs have been charging the same rates for BLES since the
early 1980s. 'fherefore, in developing the rules for BLES
alternative regulation, we sought to strike a balance between
the important public policy of. ensuring the availability of
stand-alone BLES at just and reasonable rates, while at the
same time recognizing the continuing emergence of a
competitive environment through flexible regulatory treatment
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of ILEC services, where appropriate. In reaching our
conclusion, we considered •. the regulatory tneatment of
competing alternative providers, including wireline CLECs,
wireless carriers, VoIP, and cable telephone providers. After
serious consideration of the issues raised by the parties,
including the Consumer Groups, we determined that if an
ILEC satisfies one of the four adopted competitive market tests
in an exchange, the II.EC will be pemnitted upward pricing
flexibility for BLES and other Tier I services (05-1305 Opinion
and Order at 40.).

As we determined in our December 20, 2006 Opinion and
Order, AT&T Ohio has met its burden of proof, in accordance
with Section 4927.03(A), Revised Code, and that the granting of
AT&T Ohio's application for the specified exchanges is in the
public interest. We previously detenrined that requiring
enhanced or additional ILEC commitments would not be
appropriate in a competitive environment. We believe that in a
competitive enviromnent, an II.EC will have the appropriate
incentives to deploy additional advanced services and provide
other public benefits to consumers (05-1305 Entry on Rehearing
at 2; 05-1305 Opinion and Order at 11).

MisceDaneous Issues

(40) The Consumer Groups allege that the Commission, in its
Opinion and Order of December 20, 2006, failed to adequately
explain the reasons for its decision as required by Section
4903.09, Revised Code (Consumer Groups Memorandum in
Support at 49, 50). The Consumer Groups opine that the
approval of AT&T Ohio's application in this proceeding
depends on the lawfulness of the rules adopted in 05-1305.
They assert that, rather than showing the facts upon which its
decisions in 05-1305 were based, the Commission has simply
incorporated the entire record of 05-1305. Consumer Groups
reference MCI Telecammunicatiorrs Corp. v. Pub. Util. Comm., 32
Ohio St.3d 306 (1987) (MCI), in support of their contention that
the Commission erred by incorporating the record from 05-
1305 into this case, instead of setting forth, in detail, the facts
from 05-1305 that supported the Commission's actions in this
case (Id.).
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(41} AT&T Ohio responds that the Commission thoroughly
explained its adoption of BLES alternative reguiation rules in
05-1305 and thoroughly explained its condusions reached in
this case when applying those rules. Therefore, AT&T Ohto
believes that the Commission has complied with Section
4903.09, Revised Code (AT&T Ohio Memorandum Contra at
35). With respect to the Consumer Groups' criticism of the
Commission's action of incorporating the record of the rules
docket into this case, AT&T Ohio asserts that given the close
relationship between the rules and the company's BLES
alternative regulation application, it was appropriate for the
Coaunission to incorporate the record in 05-1305 into this case
(Id. at 7).

(42) We note that Section 4903.09, Revised Code, provides in
pertinent part that: "In all contested cases ... the commission
shaB file, with the record of such cases, findings of fact and
written opinions setting forth the reasons prompting the
decisions arrived at, based upon said findings of fact." The
Ohio Supreme Court has observed that the purpose of this
statute is to inform the interested parties as to the reasons for
the Commission's actions and to provide the court with an
adequate record so that it niay determine whether the
Commission's decision is lawful and reasonable. Midgen-
Ostrander v. Pub. Util. Comm.,102 Ohio St. 3d 451 at q17, 2004-
Ohio 3924. We believe that, in 05-1305, the Opinion and Order
and Entry on Rehearing fuIly described the basis for adopting
the rules for BLES alternative regulation. The Ohio Sttpreme
Court has approved incorporation of the record from one case
into another. MCI, 32 Ohio St. 3d 311, 312. Also, as we noted
in our December 20, 2006 Opinion and Order, the majority of
the Consumer Groups' arguments were a repetition of the
arguments that were raised in 05-1305. Therefore, it was
reasonable to incorporate that record into this proaeeding,

Further, the Comrnission highlights the fact that this case
centers on the analysis of whether AT&T Ohio's application
satisfies the designated competitive market tests, and not the
lawfulness of the competitive market tests. To the extent that
the Consumer Groups' reiterate arguments specific to the
lawfulness of the BLES alternative regulation rules, these
arguments were previously addressed in 05-1305. We believe
that our Aecember 20, 2006 Opinion and Order fuAy addressed
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the Commission's analysis of the facts, under the applicable
competitive test, in reaching the conclusion to approve AT&T
Ohio's application for BLES aiternative regulation in the
identified exchanges. Therefore, the Consumer Groups'
application for rehearing under aAegation of error 43 is denied.

(43) The Consumer Groups contend that the Commission erred by
failing to hold a hearing on AT&T Ohio's BLES alternative
regulation application (Consumer Groups Memorandum in
Support at 50). The Consumer Groups argue that the
Coinmission did not specifically explain the basis for its denial
of the request for a hearing (Id.). In light of the Commission's
refusal to hold a hearing, the Consumer Groups question what
exactly constitutes clear and eDnvincing evidence that a hearing
is necessary, as contemplated by Rule 4901:1-4-09(G), O.A.C.
Additionally, the Consumer Groups contend that they have
raised numerous deficiencies in AT&T Ohio's application that
can only be resolved pursuant to fact-finding in the context of a
hearing (Id. at 51).

(44) AT&T Ohio rejects the Consumer Groups' argument that a
hearing was necessary in this proceeding. AT&T Ohio believes
that the fact-finding and hearing contemplated by the
Consumer Groups would be overly burdensome and would, at
best, delay regulatory relief for the EEC's BLES.. AdditionaIIy,
AT&T Ohio points out that the Comnussion conducted
extensive statewide public hearings on the BLES alternative
reguiation rules before their adoption in 05-1305. AT&T Ohio
notes that it is these same rules that are now simply being
applied In this case (AT&T Ohio Memorandum Contra at 36).

(45) Pursuant to Rule 4901:1-409(G), O.A.C., the determination as
to whether a hearing should be, held specific to a particular
ILEC application is left to the discretion of the Commission
upon the showing of clear and convincing evidence that a
hearing is necessary. Upon its review of the record, the
Commission determined that a hearing was not necessary
inasmuch as clear and convincing evidence had not been
presented establishing the need for a hearing. Rather, the
Commission finds that a sufficient record had already been
developed allowing for the application of the competitive tests
in the identified exchanges without the need for a hearing.
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Therefore, the Consumer Groups' application for rehearing
with respect to allegation of error 44 is denied.

Pinally, the Commission notes that any remaining assignmants
or allegations of error not spec9fically addressed in this Entry
on Rehearing, including any new arguments specific to the
rules that would have been more appropriately raised in the
rulemaking proceeding (05-1305), rather than in response to
AT&T Ohio's application, are denied.

It is, therefore,

ORDERED, That the Consumer Groups' application for rehearing is denied, as set
forth above. It is, further,

ORDERED, That, consistent with our December 20, 2006 Opinion and Order, the
record from Case No. 05-1305-TP-ORD should be considered as part of the record in this
case, including but not limited to all of the Commission's orders as well as the evidence

submitted by the parties in that case. It is, further, '
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ORDERED, That a copy of this Entry on Rehearing be served upon all parties and

interested pereons of record.

Alan R. Schriber, Chairman

erg

Valerie A. T.emmie

JSA/vrm

Entered in.the Joumal

.^e .^_^ Zonr

Rened J. Jenkins
Secretary
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BEFORE
THE PUBLIC UTILITIES COMMISSION OF OHIO

In the Matter of the Application of AT&T )
Ohio For Approval of an Altemative Form )
of Regulation of Basic Local Exchange ) Case No. 06-1013-TP-BLS
Service and Other Tier I Services )
Pursuant to Chapter 4901:1-4 Ohio )
Adminisbative Code. )

APPLICATION FOR REHEARING
BY

THE OFFICE OF TUE OHIO CONSUMERS' COUNSEL,
THE APPALAC$IAN PEOPLE'S ACTION COALITION,

THE EDGEMONT NEIGHBORHOOD COALITION,
TIIE CITY OF CLEVELAND,

THE CITY OF TOLEDO,
THE CITY OF HOLLAND,
THE CITY OF MAUMEE,

THE CITY OF NORTHWOOD,
THE CITY OF OREGON,

THE CITY OF PERRYSBURG,
THE CITY OF SYLVANIA AND

LUCAS COUNTY

On December 20, 2006, the Public Utilities Conunission of Ohio ("Conmussion" or

"PUCO') issaed its Opinion and Order ("O&O") in this proceeding. The Commission

granted ahemative regulation ("alt reg.") under Ohio Adm. Code 4901:1-4-09 for the basic

local exchange service ('BLES") of AT&T Ohio (also referred to as "the Company") in 136

exchanges, thereby subjecting BLES-only customers in those exchanges to aimual rate

increases of up to $1.25 per montL, and subjecting Caller ID customers to annual rate

increases of up to $.50 per month,, at AT&T Ohio's discretion.
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Pursuant to R.C. 4903.10 and Ohio Adm. Code 4901:1-35, the Office ofthe Ohio

Consumers' Counsel ("OCC") "), on behalf of residential utility consumers,t the

Appalachian People's Action Coalition, the Edgemorrt Neighborhood Coalition, the City

of Cleveland, the City of Toledo, the City of Holland, the City of Maumee, the City of

Northwood, the City of Oregon, the City of Perrysbtug, the City of Sylvania and Lucas

County (collectively, "Consumer Groups"} apply for rehearing from the O&O. The O&O

is unjust, unreasonable and unlawful in the following partioulars.

1. The Commission erred in finding that compliance with Competitive

Test 4, Ohio Adzn. Code 4901:1-4-10(C)(4) ("Test 4"), which

incorporates a line loss prong and an alternative providers prong,

pernrits alt. reg, for stand-alone BLES under R.C. 4927.03(A).

2. EspeaiaIIy in light of AT&T Ohio's information and the Consumer

Groups' evidence, the Commission tnred in finding that compliance

with Test 4 demonstrates that there ere no barriers bo entry for stand-

alone BLES in the 118 exchanges approved under Test 4.

3. Especially in light of AT&T Ohio's information and Consumer

Groups' evidence, the Conunission erred in finding that compliance

with Test 4 demonstrates that AT&T Ohio's stand-alone BLES is

subject to competition or ffiat AT&T Ohio stand-alone BLES

customers have reasonably available altarnatives in the 1l8

exchanges approved under Test 4.

' OCC has legislative authority to represent the residential utility consumers of Ohio pursuant to Chapter
4911 of the Ohio Revised Code.
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4. The Commission erred in finding that compflance with Competitive

Test 3, Ohio Adm. Code 4901:1-410(C)(3) ("Test 3"), which

incorporates a competitive local exchange carrier ("CI.EC") market

share prong, a facilities-based CLEC providing BLES prong and an

altemative providets prong, pennit9 alt. reg. for stand-alone BLES

under RC. 4927.03(A).

5. Especially in light of AT&T Ohio's information and the Consumer

Groups' evidence, the Commission erred in 5nding that compliance

with Test 3 demonstrates that there aro no barriers to entry for stand-

alone BLES in the 18 exchanges approved under Test 3.

6. Especially in light of AT&T Ohio's infotrnation and Consumer

(3roups' evidence, the Convnission erred in finding that compliance

with Test 3 demonatrates that AT&T Ohio's stand-alone BLES is

subject to competition or that AT&T Ohio stattd-alone BLES

customers have reasonably available afternatives in the 18 exchanges

approved under Test 3.

7. The Comrnission erred in assunung that the flaws in the prongs in

Test 3 and Test 4 are cured by the use of the other prongs.

8. The Commission e►red in adopting rules for BLES alt. reg. that do

not meet the reqnirements of RC. 4927.03(A).

9. The Commission erred in rejecting the Consumer Groups' contention

that an altffnative provider must be serving a minimum of customers

3
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in an exchange in order to be considered in any of the prongs of Test

3 or Test 4.

BLES AND BUNDLES

10. The Commission erred in finding that bundles of service from

alternate providers are competition or alternatives to stand-alone

BLES, and that their presence allows granting alt. reg, to atan.d-alone

BLES, through all the prongs of Test 3 and Test 4. ,

It. The Commission erred in granting alt. reg. to AT&T Ohio's stand-

alone BLES when the bundles of services available from altemative

providers are not funetionally equivalent or substitute services

available at competitive rates, terms and conditiona.

12. The Commission erred in relying on the lack of a statutory

requirement that services be exactly the same to allow bundles to

qualify as competition or alternatives to stand-alone BLES.

13. The Commission erred in relying on customers that leave an

inctm►bent local exchange carrier's ("II.EC's") service to subscribe

to an altemative provider's bundled service offering, viewing such

bundled service offerings as a reasonable alternative service, and a

substitute to, the ILEC's stand-alone BLES.

14. The Commission erred in relying on the supposed lack of a statutory

requirement that services be similarly priced and have similar terms

4
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and conditions to allow bundles to qualify as competition or

altematives to stand-alone BLES.

15. The Commission ered in findipg that the telephone services of

Insight Cornmurtications ("Insight"), Comcast Cable ("Comcast")

and Buckeye Telesystems, and of CLECs, are competitive with or

provide reasonably available altematives to AT&T Obio's stand-

alone BLES.

16. The Commission erred in finding that wireless service is competitive

with or provides a reasonably available altemative to AT&T Ohio's

stand-alone BLES.

17, The Comniission erred in asserting that the Consumer Groups' only

argument against treating wireless services as competition for or an

alternative to stand-alone BLES is the number ofcustomets who

replace wireline service with wireless service.

18. The Commission erred in granting alt reg. for AT&T Ohio's stand-

alone BLES when the services of alternative providers will not act to

restrain AT&T Ohio's prices for stand-alone BLES.

TEST 4 LINE LOSS PRONG

19. The Commission erred in finding that the line loss prong of Test 4

satisfies the requirements of R.C. 4927.03(A).

20. The Commission fiuther en•ed in finding that the line loss prong

satisfies the requirements of R.C. 4927.03(A), having decided based

5
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on the record thai it would be impassible for AT&T Ohio, and

equally any ILEC, to identify where the lost access lines went.

21. The Conitnission erred in finding that the line loss prong satisfies the

requirements of R.C. 4927.03(A), having aclmowledgeti non-

competitive reasons for line loss.

22. The Conunission erred in finding that the line loss prong addresses

baniers to entry because it allegedly shows a reasonable nwnber of

providers offering competing services and that a significant number

of residential subscribers perceive those service offerings as a

reasonably available substitute offering that competes with the

ILEC's BLES, without any basis in the record.

23. The Commission emed in finding that the 2002 start date for the Iim

loss promg excludes any data disteation due to residential line losses

not attributable to competition for BLES.

24. The Commission erred in asserting that Consumer Groups argued

that all line losses were due to Intemet switohing.

25. The Conunission erred in find'usg that statewide digital subscriber

line ("DSL") substitution numbers were irrelevant, given that its

raling in the rulemaldng (whicb was ineorporated into the record of

this proceeding) was based on statewide nunibers.

26. The Connnission erred in finding that line losses to AT&T Ohio's

wireless affiliate are relevant to a finding that AT&T Ohio's

6
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standalone BLES has competition or reasonably available

altematives.

TEST 3 AND TEST 4 ALTERNATIVE PROVIDERS PRONGS

27. The Commission erred in finding that the presence of several

facilities-based providers is a more significant factor than longevity

in the market for supporting a heafthy sustainable market.

28. The Commission erred in finding that the presence of cable systems

providing telephone service in part of an exchange qualifies AT&T

Ohio for BLES alt. reg. throughout the entire exchange.

29. The Commission erred in finding that the supposed failure of the

Consumer Groups to dispute that an altemate provider has

subscribers and is a viable provider, means that said carrier has a

"presence" in the market.

30. The Commission ened in finding that each of the wireless caniers

provides readily available altematives to AT&T Ohio's stand-alone

BLES, given the limitations of the wireless carriers' services.

31. The Commission erred in finding that each of the wireless carriers

provides readily available altematives to AT&T Ohio's stand-alone

BLES, given the rates for the wireless carriers' services.

32. The Commission erred by failing to identify the requirements of the

second prong of Test 4 not met by Bullseye Communications

{•`Bullseye"), Cinergy Communications Company ("Cinergy"),

7
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Time Warner Cable ("Time Warner) and VarTec Telecom

("VarTec"). The Commission also erred by failing to identify the

fact that LDMI and Telecom Ventures had been disqualified from

Test 3, and by failing to explain the nemns for the disqualification.

TEST 3 CLEC MARKET SHARE PRONG

33. The Commission erred by not excluding tlx; market shares of CLECs

that are not actively marketing to residential customers.

34. The Commission erred by not excluding the market shares of

unidentified CLECs that are reselling AT&T Ohio service.

TEST 3 "CLECS PROVIDING BLES" PRONG

35. The Commission erred in finding that CLECs providing local/toll

paekages are competing with AT&T Ohio's stand-alone BLES

offerings.

BARRIERS TO ENTRY

36. The Commission erred in finding that meeting Test 3 or Test 4 shows

that there are no barriers to entry for BLES.

37. The Commission erred in finding that AT&T Ohio, in meeting Test

4, bad shown that there are no baaiers to entry for BLES in the 118

exchanges approved under Test 4.
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38. The Commission erred in finding that AT&T Ohio, in meeting Test

3, had shown that there are no barriers to entry for BI.ES in the 18

exchanges approved under Test 3.

39. The Commission erred in finding that all of the baniers to entry

asserted by OCC's witness Dr. Roycroft are cured by federal and

state laws and rules.

40. The Commission erred in finding that the Consnmer Cmnups failed to

identifyany barriers to entry that were specific to the AT&T Ohio

exchanges, when the Conuriission's findings were not specific to the

AT&T Ohio exchanges.

41. The Commission erred in finding no evidence of record of any

barriers to entry present in any of the AT&T Ohio exchanges.

ADDITIONAL ERRORS

42. The Conunission erred in granting alt. reg. to AT&T Ohio's stand-

alone BLES, contrary to the public interest.

43. The Commission erred in failing to adequately explain the reasons

for its decision, in violation of R.C. 4903.09, among other things.

44. The Commission erred in failing to hold a hearing on the

Application.
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As a result of these niany etrors, the O&O should be abrogated in its entirety.
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BEFORE
THE PUBLIC UTII.IT'IES COMMISSION OF OHIO

In the Matter of the App&cation of AT&T
Ohio For Approval of an Alternative Form
of Regulation of Basic Local Exchange
Service and Other Tier I Serviees
Pursuant to Chapter 4901:1-4 Ohio
Administrative Code.

Case No. 06-1013-TP-BLS

MEMORANDUM IN SUPPORT

1. llYTRODUCTION

Based on the Convnission's decision in the O&O, AT&T Ohio will now be able

to increase the monthly BLES rates for hundreds. of thousands of customers of stand-

alone BLES in 136 AT&T Ohio exchanges by $1.25 each year.z This represents an

increase of almost 9% over AT&T Ohio's current BLES rate of $14.25 per month.

AT&T Ohio will also be able to increase its basic Caller ID rates by 500 per month each

year.

In a Commission news release issued with the O&O, Chairman Schriber was

quoted as stating:

AT&T demonstrated that customers in the approved exchanges can
order service from a variety of telephone providers from a variety
of service providers whose rates are not regulated. ... The pricing

= Ohio Adm. Code 4901:111-11(A) allows a $1.25 inorease in the per-month charge for BLES. AT&T
Ohio would not reveal how many of its customers in these exchanges have stand-alone BLE3. AT&T Obio
claims that much of the data in this record is confidential. However, there were 1.66 million residential
access lines in the 145 exchanges in AT&T Ohio's Application (see AT&T Ohio 2005 PUCO Anaval
Report). If one-quarter of AT&T Ohio's customars subscribe to stand-alone BLES, there would be more
than 400,000 residonual stand-alone BLES lines in the 145 exchanges.
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flexibility granted today permits the comrany to face the
challenges of this competitive market....

It is illogical to grant AT&T Ohio the ability to raise constmlers' rates in order to meet

competition.° Moreover, the Conlrnission's decision is flawed because it allows AT&T

Ohio to raise rates for services for which - and in areas where - the Company faces no

competition.

The "pricing flexibility" granted AT&T Ohio is the ability to raise rates for stand-

alone BLES. Yet the record shows that the competition AT&T Ohio faces is not

competition for stand-alone BLES. Instead, the "significant competition" is competition

for bundles that include BLES. AT&T Ohio has had total prlcing flexibility for such

bundles for more than four years, since January 6, 2003 5 In granting alt. reg. to

AT&T Ohio's stand-alone BLES, the Commission has allowed the Company to raise

rates for its "bare minimum" service that consumers can choose to obtain a more

affordable rate, for which there is no competition that would meet the standards of R.C.

4927.03(A).

RC. 4927.03(A) allows alt reg. for BLES provided to residential consumers if it

is fbund to be in the "public intet>;st" and two conditions are met: 1) there are no barriers

to entry6; and 2) BLES is subject to competition or BLES customers have reasonably

3 See httpJ/www.puco,ohio.gov/PUCO/MediaRoomrMediaRelease.cfm?id^7214.

° As Congress noted in the preamble to the Telecommunications Act of 1996, Pub. L. No. 104-104, 110
Stat. 56, tLat legislation was tneant "[tlo promote cotttpetition and reduce regulation in order to secu:e
lower prices ... for American teleaomtrnmications consumers...." (Fsmphasis added.)

S In the Matter of the Appiicmion of SBC Ameritech Ohio for Approval of an Alternative Form of
Regulation, Case No. 02-3069-Tp-A1.T, Opinion and Order ( January 6, 2003). At the time, AT&T Ohio
was known as SBC Ameritech Ohio. Based on its tariff filings, AT&T Ohio bas taken eonsiderable
advantage of its pricing 8eedom.

b R,C. 4927.03(A)(3).
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available altematives to BLES.' Pursuant to R.C. 4927.03(D), the Commission adopted

rules for the processing of ILEC applications for BLES alt. reg.8

Those rules contain so-called "competitive tests" which, although purporting to

address the tests in R.C. 4927.03(A),9 do not really meet them. Thus meeting the tests as

written in the rules cannot justifyBLES alt. reg, underRC. 4927.03.

On August 11, 2006, AT&T Ohio filed its Application for BLES alt. reg. for 145

of its exchanges. In the Application, AT&T Ohio claimed that Test 4 is met in 119

exchanges.l° Under that test, an ILEC is eligible for BLES alt. reg. in an exchange if it

has lost 15% of its residential access lines in that exchange since 2002, and there is the

presence of at least five unaffiliated facilities-based altemative providers serving the

residential market in the exchange. The Company also asserted that Test 3 is met in 26

exchanges. ' 1 Test 3 allows the grant of BLES alt. reg. if a company can show that

unaffiliated CLECs provide service to at least 15% of total residential access lines in an

exchange, and the presence of at least two unaffiliated facilities-based CLECs providing

BLES to residential customers, and the presence of at least five alternative providera

serving the residential market.

7 iLC. 4927.03(AxIxa) and (b).

e ln the Matler of the ImpJementation ofH.B. 218 Concerning Alternatfve Regalatfon of Basic Local
Exchange Servfce ofIecumhent Incal Exchmege Telephone Cmnpanres, Case No. 05-1305-TP-ORiI ("05-
1305"), Opinion and Order (March 6, 2006) ("05-1305 O&O"), adopting cevised Ohio Adm. Code Chapter
4901:1-4.

9 Id. at 22, 25.

10 See Application, Exhitrit 3

" See id.
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As part of its attempt to meet Test 4, AT&T Ohio submitted that it lost more than

15% of its residential access lines in the 119 exchanges between 2002 and 2005. The

Cotnmission found that this circumstance justified granting BLES alt. reg. in 118 of the

exchanges despite the fact that this line loss includes losses to AT&T Ohio's DSL

service, to AT&T Ohio's wireless affiliate, and to other providers' broadband and

wireless service. None of these losses demonstrate anything about competition or

altennatives to AT&T Ohio's BLES, or about barriers to entry for BLES, as required by

the law.12 AT&T Ohio has no idea, and neither does ihe Commission, about how much

of the line loss in 2005 was due to competition or altematives to BLES.

In addition, the Conunission justifred granting BLES alt, reg. in an additional 18

AT&T Ohio excbanges by finding that 15% of the access lines in those exchanges were

provided by CLECs.13 But few of the CLECs counted in the market share provide stand-

alone 13LES; those that do come nowhere near meeting the 15% threshold.

AT&T Ohio also asserted that there are from seven to nine unaffiliated facilities-

based altemative providers in the exchanges covered by the Application. The

Comtnission's rule requires there to be five unaffiliated facilities-based providers serving

the residential market in each exchange in order to meet these prongs of Test 3 and Test

4. 14

The Commission allowed Insight, Comcast and Buckeye Telesystems to qualify

in the exchanges in which they were listed, despite the fact that none of the providers has

^Z R.C. 4927.03(A).

73 O&O at 29 and Attaohment B.

1" Ohio Adm. Code 4901:1A-10(C)(3) and (4).
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a service that is competitive to AT&T Ohio's BLES, and despite the fact that these

providers do not serve the entirety of most AT&T Ohio exchanges. The Commission

also allowed CLECs to qualify that no longer market their services to residential

customers, or if they do, market only bimdlcs of services that are not competitive to

AT&T Ohio's stand-alone BLES.

And the Commission allowed the wireless providers to qualify, despite the fact

that they do not offer service that is functionally equivalent to BLES. The Comnission

focuses on the question of whether wireless service is exactly like BLES; in reality,

wireless services are substantially different enough from stand-alone BLES that it is

wrong under the statute to treat them as substitutes. The rates for wireless services are up

to 299% higher than AT&T Ohio's BLES rates.' 5 And not one of the wireless providers

is willing to guarantee that its service is readily available in any specific portion of an

AT&T Ohio exchange. This means that for AT&T Ohio BLES customers, there is

nothing in the record of this proceeding to show that funationally equivalent or substitute

wireless services are "readily available at competitive rates, terms and conditions" as

required by the statute.16

Of the 145 exchanges AT&T Ohio included in its Application, the Commission

granted BLES alt. reg. in all but nine.17 The Commission excluded four exchanges that

share wire eenters (BarnesvillelSotnerton and Canal Winchester/Gtoveport), principally

15 Roycroft Affldavit, 184.

16Seeid.,¶126.

" 8ee 0&O, AttacLment C.

5

000213



due to the inability to segregate altemative providers between the members of the pair.ts

Barnesville was the only Test 4 exchange that was excluded. The Commission excluded

Belfast, Lewisville, Murray City and Salineville because they did not have five

altemative providers.'9 And the Commission excluded New Albanybecause it did not

meet the Test 3 CLEC tuarket share test. The Commission's rulings on the qualifications

of alternative providers did not impact any other exchanges. Thus AT&T Ohio was

granted BLES alt. reg. in 94% of the exchanges for which it applied, and over 70"/o of its

192 exchanges. Based on the record of this proceeding, this result is not in the public

interest.

This Memorandum in Support of Consumer Crroups' Application for Rehearing

from the unjust, unreasonable and unlawful O&O is organized as follows: First, the

pertinent statutes are described. Second, some of the more fundamerttal errors in the

Commission's implementation of the statute - through Tests 3 and 4- are demonsirated.

Third, the focus tarns to what is perhaps the most pervasive error in the O&O: the

treatment of bundles that contain BLES as competition for or altematives to AT&T

Ohio's stand-alone BLES. Fourth, another grievous error is addressed: Allowing BLES

alt. reg. for AT&T Ohio despite the fact that a number of the candidate alternative

providers do not serve the entirety of AT&T Ohio exchanges. Fifth and sixth, the

specific errors of the Test 4 line loss prong and facilities-based altemative providers

prong are demonstrated. Seventh, eight and ninth, the errors in the three prongs of Test 3

ls Id. at 33-34.

19In Belfast, ACN and Verizon Wireless were found not to qualify. In Lewisvine and Muaay City,
ALLTEL Wireless and SprintlNextel were excluded. In Salinevilla, ALLTEL Wireless, Sprint/Nextel and
New Access wera excluded. Id. at 32.
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(market share, CLECs providing BLES, and altemative providers) are demonstrated.

Tenth, the fundamental flaw of the BLES alt. reg. rules' divorcement from the statutory

requirement to show a lack of barriers to entry is discussed. Eleventh, the failure towards

the public interest in granting BLES alt. reg. to AT&T Ohio for these 136 exchanges is

shown. Twelflh, the error in the Commission's blanket incorporation of the 05-1305

record into this proceeding'ts demonstrated. And the Memorandum concludes with the

error in the Commission's failure to hold a hearing on the many questions that remain

about AT&T Ohio's Application. Each allegation of error in the Consumer Group's

Application for Rehearing is tied -- through footnotes - to specific portions of this

Memorandum.

The Consumer Groups showed in submissions in this docket that AT&T Ohio had

not met Test 3, Test 4 or the statute for its stand-alone BLES in the 145 exchanges

included in the Application, The Commission erred in granting AT&T Ohio's

Application for the 136 exchanges.

H. THE LAW

In 2005, the General Assembly amended R.C. 4927.03 to allow alt. reg. for

BLES?° The statute now reads, in pertinent part:

(A) (1) The public utilities commission ... may, by order, exempt
any such telephone company or companies, as to any public
telecommunication.s savice, including basic local exchange
service, from any provision of Chapter 4905. or 4909., or sections
4931.01 to 4931.35 of the Revised Code or any rule or order
adopted or issued under those provisions, or establish altemative
regulatory requirements to apply to such pubGc
telecomnnunications service and company or companies; provided

m H.B.218.
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the commission finds that any such measure is in the public
interest and either of the following conditions exists:

a) The telephone company or companies are subject to competition
with respect to such publfc telecommunications service;

(b) The customers of such public telecommunications service
have reasonably available alternatives.

(Emphasis added.) The General Assembly imposed a specific additional condition on

BLES alt. reg.:

(A)(3) To authorize an exemption or establish altemative
regulatory requirements under division (A)(1) of this section with
respect to basic local exchange service, the commission
additionally shall find that there are no barriers to entry.

(Emphasis added.)

The General Assembly did not alter the specific factors that the Commission must

consider in granting alt. reg., found in R.C. 4927.03(A)(2):

(2) In determining whether the conditions in division (A)(1)(a) or
(b) of this section exist, factors the commission sbail consider
include, but are not limited to:

(a) The number and size of alternative providers of services;

(b) The extent to which services are available from alternative
providers in the relevant market;

(c) The ability of alternative providers to make functionally
equivalent or substitute services readily available at competitive
rates, tenns, and conditions;

(d) Otber indicators of market power, which may include market
share, gmwth in market share, ease of entry, and the affiliation of
providers of services.

(Emphasis added.) The General Assembly also did not alter the requirement that the

Conunission must fmd any alt. reg. measure to be in the public interest.21

21 R.C. 4927.03(A)(t).
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The General Assembly did, however, amend the state policy which the

Commission must consider in implementing R.C. 4927.03(A):

It is the policy of this state to:

(2) Rely on market forces, where they are present and capable of
snpporting a healthy and sustainable, competitive
telecommunications market, to maintain just and reasonable
rates, rentals, tolls, and charges for public telecommunications

zzservice; ....

In adopting the BLES alt. reg. rales, the Commission fell short of its duty under

R.C. Chapter 4927. Likewise, the Commission fell short of its duty in granting alt. reg. to

AT&T Ohio under those rules.

III. THE COMMISSION'S INTERPRETATION OF THE STATUTE,
AS REPRESENTED BY THE BLES ALT. REG. RULES, IS
ERRONEOUS23

AT&T Ohio argued that the statements of the Consumer Groups, in their filings in

this docket, were "merely of issues that were already considered and rejected in 05-

1305."24 The O&O states that the "Consumer Groups are raising many of the same

arguments to challenge AT&T Ohio's application in this case as were raised by

Consumer Groups in challenging the rules approved in 05-1305,"25 but does not express

an understanding of the reason for the Consumer Groups' arguments. In an earlier Entry,

however, the Commission recognized the necessity of the Constuner Groups' reiteration:

12 R.C. 4927.02(A). The emphasized langoage was added by H.B. 218.

27rf'his section addresses Allegations of Error 1-9.

19 See O&O at 5.

a' Id. at 5-6.
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[T]he Ohio Supreme Court has held that the validity of the
Commission's rules can only be determined when a question arises
in a matter that is justiciable. Because this proceeding is one of the
first cases since the adoption of the BLES alt. reg. rules, this is
OCC's first opporttmity to raise, in a case where the niles are being
apphed, the validity of the BLES alt. reg. rules z6

The instant proceeding is in fact the second proceeding in which the Commission has

applied the BLES alt. reg. rules and reached a decision Z7 Therefore, the Constuner

Groups' arguments against those rules - and in favor of rules that would give Ohio

consumers the protections against rate inereases intended by the General Assembly - are

particularly important. Further, the Commission incorporated the entire record from 05-

1305 into the record of this case.2s

"The commission, as a creature of statute, has and can exercise only the authority

conferced upon it by the General Assembly."29 H.B. 218 raquired the Conunission to

adopt rules implementing its amendments within 120 days after the effective date of the

amendments.30 The BLES alt. reg. rules do not, in fact, implement the H.B. 218

amendments 31 Further, a rule issued "pursuant to statutory authority has the force of law

26 Entry(Septeinber 27, 2006) at 3, citing Craun v. Pub. Util. CoMm'n, 162 Ohio St 9. Tlie Entry came
about as a result of OCC's interlocutory appeal from an Attorney Exatniner's order purporting to bar
reargatnent of the 05-1305 issues in the AT&T Ohio BLES alt. reg. case.

zT The Commission issued a decision on Cincinnati Bell Telephone's BLES alt. reg. applicatian (Case No.

06-1002-TP-BLS) on November 28, 2006.

Zs O&O at B. See Section XII., below.

19 Tongren v. Pub. USl. Comm., 85 Ohio St.3d 87, 88 (1999).

3o R.C. 4927.03(D).

31 R.C. 119.01(C) defines a`Ynle" as "any rule, regulation, or standard, having a general and uniform
operation, adopted, promulgated, and enforced by any agency under the authority af the laws governing
svch agency...:' (Emphasis added.) Given their conflict with R.C. 4927.03(A), the BLES alt. reg. rutes
were not issued "under the authority of the laws." See also R.C. 111.15(A)(i).
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unless it is unreasonable or conflicts with a statute....i32 The rules - and therefore their

Application in the instant case -- are unreasonable and do not follow the statute, and thus

do not allow alt. reg, to be granted to AT&T Ohio's stand-alone BLES in the 136

exchanges.

As discussed above, the law requires a finding that a proposal meet the "public

interest" and that there be two separate findings before a company cae be granted alt. reg.

for its BLES: fust, that the company's BLES is subject to competition or that customers

of the company's BLES have reasonably available alternatives to BLES; and second, that

there are no barriers to entry for the provision of BLES. The Commission attempted to

implement those requirements in the BLES alt. reg. rules by adopting four competitive

market tests, including Tesis 3 and 4 under which AT&T Ohio made its Application in

this case. The attempt failed.

With regard to barriers to entry, in the 05-1305 Entry on Rehearing, the

Commission justified the competitive market tests as follows:

Consumer Groups' arguments appear to be premised on the belief
that in order for an ILEC to satisfy H.B. 218, any condition that
makes entry more difficult must be removed for al1 potential
competitors. The Commission finds such an interpretation to be
unreasonable and impractical. Realistically, all companies are
eonfronted with at least some conditions that make entry difficult.
Theaefore, the primary issue becomes an analysis of whether these
difficulties can be overcome by some competitors or whether
market conditions involve true baniers to entry that prevent or
significantly impede entry be^yond those risks and costs normally
associated with market entry. 3

;x State, ex rel. Celelrrezze, v. National Lime & Stone Co., 68 Ohio St.34 377, 383 (1994).

" 05-1305 Entry on Reheanng (May 3, 2006) ("05-1305 Entry on Rehearing") at 17-18.
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The Commission also stated, "If H.B. 218 stands for the proposition that all conditions

that make entry difficult have to be eliminated for all potential competitors, such an

interpretation will create an insurmountable burden of proof for an ILEC to satisfy.n34

The Commission thus interpreted "no barriers to entry" to mean "no barriers to

entry sufficient to prevent or significantly impede market entry." In fact, if R.C.

4927.03(A)(3) is interpreted as the Commission would have it, then the "additionaP' test

from H.B. 218 is mere surplusage and the General Assembly's intention for an additional

protection for consumets is written out of the law by Commission fiat.35 lf there were

barriera to entry sufficient to prevent or significantly impede market entry for BLES, then

BLES could not be subject to competition or have reasonably available alternatives, as

the test from R.C. 4927.03(A)(1) requires.36 That test did not change in H.B. 218.

As a matter of fact, the market test proposed by the Consumer Groups did not take

the extreme position alleged by the Commission. The Consumer Groups' market tests

provision on barriers to entry was that:

[t]he applicant must demonstrat.e that there are no barriers to entry
associated with the provision of BLES. The applicant must
provide evidence of the absenee of factora which would inhibit
timely, significant, and sustainable market entry. The applicant
must present evidence, including market share evidence, that
market entry in each exchange is resulting in the provision of
BLES throughout the exchange, outside of packages or bundles, by
unaffiliated [competitive local exchange carriets] CLECs and
facilities-based CLECs.59

Id. at 1 S.

See Canton Storage and 7Yansjer Co., v. Public Uri1. Comm., 72 Ohio St.3d 1, 17 (1995).

^ The General Assembly is preswned to want all parts of a statate to be operntive. R.C. 1.47. Sinphusage
is not to be found lightly. East Obto Gas v. Pub, Ut(l. Comm'n., 39 Ohio St.3d 295, 299 (1988).

' See 05-1305 Entry on Rehearing at 20, n.2.
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This application of the statute is far more consistent with the policy of the State to "[r]ely

on market forces, where they are present and capable of supporting a healthy and

sustainable, competitive telecommunications market, to maintain just and reasonable

rates'3S than are Tests 3 and 4, which do not require any such showing.

As an example of the Commission's deviation from the statute, there is the line

loss prong of Test 4. With regard to the line loss prong, the Commission stated:

[tlhe Commission, in its rules, focused on specific factors
demonstrating for residential BLES customers that all of the
statutory criteria found in Section 4927.03(A), Revised Code, have
been satisfied. For example, to the extent that an ILEC can
demonstrate that it has lost a°real" percentage of its residential
customer base and that there are competitive alternatives available
to BLES customen;, the Commission is satisfied that barriers to
entry are not restricting the ability of competitors to compete.39

Also as to the line loss criterion, the Commission stated that "the test components

measuring access line losses do measure BLES competition because each aceess line

customer previously purchased BLES frorn the ILEC."A0 Both of these reasons ignore the

fact that neither the Connnission nor AT&T Ohio has any idea what portion -- if any -- of

the "line loss" is attributable to the conspetition from providers of "functionally

equivalent or substitute services" that is directed in the statute.41

In and of itself, this shows the Commission's error in adopting the line loss prong

as a substitute for a showing of no barriers to entry for stand-alone BLES. If the

Commission is unable to detennine what portion of an ILEC's lost lines is due to

3A R.C. 4927,02(Ax2).

39 05-1305 finlty on Rehearing at 18.

40 Id.

41 See Seolion VI., infrn.
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competition for customers and what portion is due to other reasons, such as migration of

customers' second lines to DSL (even the ILEC's DSL), then the Commission cannot

reasonably determine that there are no barriers to entry for firms seeldng to enter the

BLES market in the ILEC's territory. The Commission's line loss test is a stab in the

dark, ultimately at the expense of the ILEC's stand-alone BLES customers who are

denied the intended statutory protections.

In Test 3, the CLEC market share prong is somewhat comparable to the lina loss

prong. The Commission's application of the market share prong here, however, allows,

like the line loss prong, alt. reg. to be granted based on altemative providers' services that

are not competition for or altematives to AT&T Ohio's stand-alone BLES. Likewise, the

Commission's application of the Test 3 "CLECs providing BLES" prong is based on

caniers that do not offer stand-alone BLES. They offer only bundles, not comparable to

stand-alone BLES, with prices that far exceed the price for stand-alone BLES. And, as

discussed in more detail in Section VU. below, this prong is also flawed because of the

Connnission's view that CLECs do not need to be actively marketing their BLES to

residential customers in order to be "providing" BLES to residential customers. If

customers are unaware that a CLEC is offering BLES, the service eannot be deemed to be

"readily available," as required by statute.

The PUCO's altemative providers prong, also found in both tests, is similarly

flawed. The only difference between the tests is that the Test 4 prong requires the

providers to be "facilities-based" and "unaffiliated," while the Test 3 prong does not.

Because this prong merely requires the "presence" of five unaffiliated providers and

because it merely requires the alternative providers to be "serving" the residential

14
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market,42 the criterion is insufficient to fulfill the statutory requirement that "functionally

equivalent or substitute services [are] readily available at competitive rates, terms and

conditions" to stand-alone BLES.43 Indeed, as shown below, the altemative providers

"nominated" by AT&T Ohio do not serve the market with services for customers that are

equivalents or substitutes for stand-alone BLES at cotnpetitive rates, terms or conditions,

as required by law. Further, the services are not readily available to customers

througbout the AT&T Ohio exchanges under examination. This also shows the

Commission's error in relying on the mere "presence" of an arbitrary number of

alternative providers in a market as a substitute for the statutorily-mandated showing of

no entry barriers.

In the end, the Commission's arguments are empty and circular. There is no

better example of this than the Commission's statement that "to the extent that AT&T is

losing BLES customers and the required ntunber of altemative providers are present, it is

evident that fnnctionally equivalent or substitute services are readily available."44 The

services in question are bundles; there are no fimctionally equivalent or substitute

services readily available for AT&T Ohio's stand-alone BLES in these exchanges.

It also appears that the Commission is looking to the fact that each test contains

multiple prongs to save the test from any flaws in an individual prong.°S The problem is

4'Ohio Adni Code 4901:1-4-10(C)(3) and (4).

93 R.C. 4927.03(Ax2)(c).

44 O&O at 14.

°S See, e.g., id at 1 g("[T]he Commission notes that, while the Commission did not specifically require a
demonstratlon that the access linas were lost to a particular provider, the rule recognizes the inVormnce of
unaffiliated alternative providers by requiring the presence of at least five u f^ 5bared facitities-based
alternative providers serving the residential market." (Enipbasis in original.))
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that the two prongs in Test 4 and the three prongs in Test 3 do not fill each others' gaps

so as to complete the statutory requirements. The line loss prong in Test 4 does not make

the alternative providers prong more valid, or vice versa. And in Test 3, the market share

prong does not make up for the flaws in the "CLECs providing BLES" prong, which does

not make up for the flaws in the altemative providers prong.

Regardless of how one looks at the competitive tests -- as independent gauges of

whether the statute is met, or as factors that must be reviewed in conjunction with the

statutory criteria -- one thing is clear; The burden is on AT&T Ohio to show that the tests

and the statute are met before the PUCO can grant altemative regulation and allow

potential annnal rate increases for customers.46 AT&T Ohio did not meet that burden in

this proceeding.

IV. BLES AND BUNDLES: THE COMMISSION ERRED BY
TREATING COMPETITION FOR BUNDLES THAT INCLUDE
BLES AS COMPETITION FOR STAND-ALONE BLES.4'

In 2001, the Comuiission found that bundles of services that include BLES --

along with almost all services other than stand-alone BLES -- met the requirements of

R.C. 4927.03(A), and were subject to alternative regulation.°s This decision was upheld

a6 Obio Adm. Code 4901:1-4-10(A).

"' Allegations of Error 10-18.

ee In the Matter of She Commisslon Ordered InvestigaNon ofan Elective Alternadve Regulatory Framework
for Incambent Local Exchange Companies, Case No. 00-1532-TP-COt, Opinion and Order (Decerabel6,
2001).
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by the Ohio Supreme Court in 2004.49 The General Assembly must have been aware of

the Commission's rulings when it addressed H.B. 218 in 2005.50

After the Commission's 00-1532 ruling, the only service not subject to alt. reg.

was stand-alone BLES. That service, therefore, was the focus of the General Assembly's

actions in H.B. 218. That should have been the focus of the Commission's ralemaldng in

05-1305; unfortunately, the Commission missed that point in adopting the BLES alt. reg.

rules and also in applying those rules to AT&T Ohio.

It should be clear that AT&T Ohio has not shown that there are no barriers to

entry for stand-alone BLES.51 Other than AT&T Ohio, there are no providers of stand-

alone BLES for customers in nearly all of the 145 exchanges included in the Application,

a sute sign of barriers to entry.

Further, as discussed here, AT&T Ohio's stand-a]one BLES is not "subject to

competition" from the bundled services of the alternative providers identified by AT&T

Ohio.52 Neither do AT&T Ohio's stand-alone BLES customers have'Yeasonably

available alternatives" to their BLES in the bundles offered by the altemative providt3s.53

Stephens v. Pub. Ilril. Comm'n (2004), 102 Ohio SL3d 44.

S0 See testimony of Commissioner Ronda Hartman Fergas to House Public Utilities and Energy Connnitxe
(May l8, 2005) at 3("tJnder [tbe elective alt. reg.] plan, a local telephone oompany can price its service
offerings, except for stand-alone basic local telephone service and basic caller ID, as whatever rates the
conipany thmks the market will bear, and the company can also ehange those rates on a 0-day notice with
no approval from the Commission.").

S See Section VllI., below.

sz B.C. 4927.03(A)(l)(a).

^ R.C. 4927.03(A)(1)(b).
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A. BECAUBE TIiE COMMISSION HAD ALREADY GRANTED ALT. REG.

FOR AT&T ONIO's BLES iN BUNDLEB, TBB ALT. REG. PLAN

ALLowED BY H.B. 218 is Ln4trrED TO AT&T OffiO's STAND-

ALONE BLES THAT Is OFF$RED TO CONSUMERS.

R.C. 4927.01(A) defines BLES as:

(1) End user access to and usage of telephone company-provided
services that enable a customer, over the primary line serving the
customex's premises, to originate or receive voice communications
within a local service area, and that consist of the following:

(a) Local dial tone service;

(b) Touch tone dialing service;

(c) Access to and usage of 9-1-1 services, where such services are
available;

(d) Accessto operator services and directory assistance;

(e) Provision of a telephone directory and a listing in that
directory;

(t) Per ca13, caller identification blocldng services;

(g) Access to telecommunications relay service; and

(h) Access to toll presubscription, interexchange or toll providers
or both, and networks of other telephone companies.

(2) Camer access to and usage of telephone company-provided
facilities that enable end user customers originating or receiving
voice grade, data, or image communications, over a local exchange
telephone company network operated within a local service area, to
access interexchange or other networks.

Further, the analysis for alt. reg. for customers' BLES is limited to that service, i.e.,

stand-alone BLES. ln order for the Convnission to authorize alt. reg. for stand-alone

BLES, the Conunission must find that one or both of the following conditions exist:

a) The telephone company or companies are subject to oompetition
with respect to such public telecommunications service;

18
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(b) the customers of such public telecontmunications service
have reasonably available alternatives 54

In an application for alt. reg. for stand-alone BLES, "such public telecommunications

service" refers to stand-alone BLES. It does not refer to BLES as part of bundles.

In addition, the Commission stated that "[p]rior.to enactment of IiB. 218, BLES

was beyond the scope of alternative regulation under Section 4927.03, Revised Code."55

Therefore, based on the Comnission's previous finding, the consideration of AT&T

Ohio's Application must be limited to the question of alt. reg. for serving customers with

stand-alone BLES (given that bundled BLES has already been "alt. reg'd'). Thus the

existence of competition for BLES in bundles cannot be used to determine wbether there

is competition or customers have alternatives for stand-alone BLES.56

According to the Conunission, however, it previously found that "customers who

subscribe to [a provider's] bundled service offerings are by definition BLES

customers s57 But competition and alternatives for bundles that include BLES do not

represent competition for consumers who subscribe only to stand-alone BLES, either in

terms of functional equivalents or substitutes, or in terms of competitive rates, terms and

conditions.5B Tlus confusion apparently allowed the Commission, in this case, to grant

alt. reg. for AT&T Ohio's stand-alone BLES based on the existence of competition for,

and altematives to, AT&T Ohio's service bundles.

s" R.C. 4927.03(A)(2) (emphasis added).

ss 05-1305 Entry on Rehearing at 19.

S8 See Williams Atfidavit, 145.

O&O at 12, quoting 05-1305 O&O at 25; see also 05-1305 Entry on Rehearing at 18.

R.C. 4927.03(A)(2)(0).
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B. FEW OF THE ALTERNATi V E PROVIDERS OFFER STAND-ALONE

BLES TO CUSTOMERS.

In attempting to meet its burden under the statute of showing competition or

altematives for its BLES under Tests 3 and 4, AT&T Ohio submitted information regarding

four wireless carriers (Alltel, Cincinnati Bell Wireless, SprinUNextel and Verizon ) and 20

"'wired" carriers (ACN Communications Services ("ACN"), Buckeye Telesystems, Budget

Phone, Bullseye, Cincinnati Bell Extended Tearitories (°CBET"), Cinergy, Comcast, First

Connnunications, In.sight. MCI, New Access Communications ("New Access"), PNG,

Revolution Communications ("Revolution"), Sage, Talk America, Telecom Ventures,

Time Warner, Trinsic Communications ("Trinsic") and Vartec), in various combinations in

different exahanges. Of these carriers, only four carriers accepted by the Cotnmission offer

what might be considered a stand-alone BLES to customers tbroughout specific AT&T

Ohio exchanges.59 To ihe extent that the other carriens offer BLES or a BLES-like serviee60

it is offered only as part of a bundle that includes vertical services and tolL

C. THE ALTERNATIVE PROVIDERS' BUNDLES ARE NOT

FUNCTiONAL EQUIVALENTS FOR, AND AAE NOT OFFERED TO

CUSTOMERS AT RATES COMPETITIVE TO, AT&T ORId3 STAND-

ALoNE BLES. 61

In order for an ILEC to receive alt. reg, for its stand-alone BLES, the law requires

the Commission to determine that functionally equivalent services are available for

customers at competitive rates, terms and conditions. Wireless providers do not supply a

service that is competitive with AT&T Ohio's stand-alone BLES throughout the

"CBET, First Communications, PNG and Telecom Ventares.

The wireless carriers do not offer BI.FiS. See Roycroft AlSdavit, ¶¶ 56, 59-60.

67 The secdon also addresses Allegation of Error 31.
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exchanges that were the subject of AT&T Ohio's Application. Dr. Royeroft presented an

extensive review of the differences between the services offered by AT&T Ohio's

candidate wireless providers and AT&T Ohio's BLES, cumulatively showing that the

services offered to customers are not functionally equivalent.62

Neither are the wireless carriers' rates competitive to AT&T Ohio's stand-alone

BLES rates. AT&T Ohio's residential BLES rate is $14.25 per month. When the non-

bypassable subscriber line charge is included, AT&T Ohio's wireline BLES rate is

$20.02 per month for BLES customers.6J

The Consumer Groups presented evidence that showed the disparity for customers

between the wireless carriers' and AT&T Ohio's stand-alone BLES rates. Dr. Roycroft

stated that:

[p]rices associated with AT&T's BLES and the services offered by
AT&T's candidate wireless altemative providers are not
comparable. For an AT&T BLES customer, the price increase
associated with substituting wireless for AT&T's BLES ranges
from $29.97 to $59.97 (representing percentage increase amounts
ranging from 199% to 299% per month). Thus, the rates identified
above for AT&T's candidate wireless alternative providers are not
competitive with AT&T's BLES. Competitive rates are rates
which allow the consumer's choice to be unhindered by a
significant price differential. Experiencing a price increase of
199% or more does not present the consumer with a "competitively
priced" service. Such a price differential also does not provide
much of a pricing constraint on AT&T. Thus AT&T's candidate
wireless alt,ernative providers do not, on the basis of price, provide
a competing service with BLES. Furthermore, other aspects of the

62 Sumroarized in the Consumer Groups' Opposition to Application by AT&T Ohio for Basic Local Sarvice
Akernative Regulation; Dernonstration Why the Application Should Not Be Graoted (October 16, 2006)
("Consumer Groups Opposition"j at 32-43.

63 See Roycroft Affidavit,181 _
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terms and conditions of wireless plans show that wireless services
do not provide a competing service to BLES.64

The Connnission obscures the issue by asserting that the fact that some consumers have

"cut the cord" means that wireless service is an alternative to stand-alone BLES 65 There

is nothing in this record to sbow that any stand-alone BLES customer of AT&T Ohio has

moved to wireless service as a reasonably available altemative.

AT&T Ohio also claimed 20 different non-wireless altemative providers. The

Commission accepted all but six of those.66 In accepting those carriers, seldom

mentioning any details, the Commission has allowed the services of the following

carriers to be treated as competition for or alternatives to AT&T Ohio's stand-alone

BLES:

ACN: Provides a service that lacks unlimited local calling, at a price 20% higher
than AT&T Ohio's stand-alone BLES rate.

Budget Phone: Has a"basio" service that is double AT&T Ohio's BLES rate.

CBET: Does not offer stand-alone BLES; lowest-priced bundled package is 25%
higher than AT&T Ohio's stand-alone BLES rate.

Comcast: No longer markets a BLES service. Now markets a bundled VoIP
service at $54.95 a month.

MCI: Does not market residential service. Has tariffed bundles that are at least
100% higher than AT&T Ohio's BLES.

New Access: Is not accepting new residential customers. Has bundles more than
twice the price of AT&T Ohio's BLES.

PNG: Provides service in three AT&T Ohio Test 3 exchanges through resale.

Revolution: Has a BLES service that is 49% higher than AT&T Ohio's BLES.

^ Id., ¶ 84 (emphasis in original).

6' O.@0 at 13, referring to the "contendon that only a snmll subsei of the population" tuu cut the cord.

6' See id at 20.
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Sage: Offers a bundle of local and longer distance calling for 67% more than
AT&T Ohio BLES 67

TalkAmerica: Has a BLES product priced 57% higher than AT&T Ohio's
BLES.

The Comntission, however, ignored this information concerning the significant

price differentials between AT&T Ohio's stand-alone BLES and other providers'

offerings. Tnstead, the Commission appears to believe that the mere presence of bundled

offerings -- at whatever price -- meets the statute. The Commission did say that the

services need not be identical,68 but the differences between AT&T Ohio's BLES and the

alternative providers' bundles are so substantial in some cases as to make the services not

functionally equivalent and not offered to customers at competitive rates. AT&T Ohio

asserted that the Consumer Groups sought "perfect substitutes,'o but the differences

between the alternative providers' services and AT&T Ohio's stand-alone BLES are

significant enough to disqualify the alternative providers' services as substitutes for

AT&T Obio's stand-alone BLES.

The Connnission states that the alternative providers "customize their service

offerings in order to be able to meet different customers' needs and lifestyles."70 Yet this

custornization means that the providers are not competing for, or providing an alternative

to, AT&T Ohio's stand-alone BLES. They are competing for and providing an

altemative to AT&T Ohio's bundles.

67 MCI and Sage are AT&T Ohio's candidates for prong 2 of Test 3, supposedly being two facilities-based
CLECS that provide BLES. As shown by the Consomcr Groups, neither MCI nor Sage has any facilities
for its service, aral neither provides stand-elone BLES.

05-1305 O&O at 25.

69 AT&T Oluo Memorandum Contra (October 26, 2006) at 4-5.

70O&Oat13.
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In Iight of AT&T Ohio's claim and the Commission's acceptance that AT&T

Obio's designated altemative providers supply a readily available and functionai

equivalent to AT&T Ohio's stand-alone BLES, it is unreasonable for the Commission to

have ignored Dr. Roycroft's crucial analogy: Some individuals are observed to drive

automobiles, and other are observed to ride motorcycles. This does not mean, however,

that consumers find motorcycles are necessarily functionel equivalents or substitutes for

automobiles."t There may be a few individuals who use only a motorcycle, but for the

vast majority of consumers who ride motorcycles, a motorcycle is a complement to, not a

substitute for, an automobile. The relevance here is that "while it nright be the case that

we observe that a small number of individuals bave `cut the cord' and gone wireless, it

does not follow that wireless telephony is a readily available fanctional equivalent to, or a

substitute for, BLES."12

Likewise, it is observed that both the Ford Focus and the BMW 76oLi are

automobiles. This does not mean that customers find the BMW 760Li is a competing and

reasonably available alternative for a Ford Focus, given that the statting price for the

BMW 760Li is $119,000 and the Focus is $14,Ot10.73 The relevance here is that careful

consideration must be given to the rates, terms, and conditions associated with the

offerings of the altemative providers tbat have been identified by AT&T Ohio. If these

differ significantly from the rates, terms and conditions associated with BLES, then the

71 Roycroft Affidavit, 120-21.

"Id.,¶22.

'3 Id., ¶ 24.
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services cannot be viewed as competing with BLES, and the wireless carriers cannot be

considered alternative providers that satisfy the Commission's Tests 3 and 4.74

The issue here is that the different technologies, e.g., wireless, come with all of

the services included in the wireless bundles. By contrast, the stand-alone BLES for

which AT&T Ohio is seeking alt: reg. is a"stripped-down"means of

telecommunications. That bundling comes at a substantially higher price. Two products

need not be as different as motorcycles and automobiles to be minimally substitutable;

further, two produets need not be as different in price as the Focus and the 760Li to be

not competitively priced. Such is the situation with AT&T Ohio's stand-alone BLES and

the wireless and wireline bundles of the altemative providers that AT&T Ohio has

nominated.

D. TI>E COMMIS8ION'S SUPPORT FOR TREATDVG BUNDLES AS

C014IPETITION FOR OR ALTERNATIVES TO STAND-ALONE BLES

FOR CuSToMERs IS NON-EXISTENT.

Despite the fact that the statute refers to competition and alternatives to "such,

seraice," referring to the service(s) for which alt. reg, is sought, and despite thefact that

"such service" here is stand-alone BLES, the Commission allowed the bundled services

offered by the alternative providers to be used to qualify AT&T Ohio's stand-alone

BLES for alt. reg.75 This is a crucial part of the Commission's ruling; yet neither the

O&O nor the rulings in 05-1305 provide support for the Hnding.

74Id., ¶ 25.

n To the extent that the line loss prong of Test 4 discussed below "counts" losses of AT&T Ohio's bmdled

service lines to altemative providers' bwxUed services as a basis for allowing ak reg. for AT&T Obio's

stand-alone BLES, the ermr discussed here is repeated in the Commission's line loss prong discassiaa
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In the O&O here, the Commission cites to its detemnination in the 05-1305 O&0

that the law does not restrict the analysis of competition and reasonably available

alternatives "to the competitive products that are exactly like BLES:'76 As shown above

and in the Consumer Groups' pleadings in this docket, the bundles offered to cuatomers

by the alternative providers are so different from stand-alone BI.ES -- in price, terms and

conditions -- that they cannot be seen to be competition for AT&T Ohio's stand-alone

BLES. Nor can they be seen as reasonably available alternatives to AT&T Ohio's stand-

alone BLES. These bundles are not functional equivalents or substitutes, and they are not

provided to customers at conipetitive rates, terms and conditions, to AT&T Ohio's stand-

alone BLES."

The Commission also quotes the 05-1305 O&O to the effect that "customers that

leave an ILEC's BLES offering to subscribe to another alternative provider's bundled

service offering view such bundled service offetings as a reasonable altemative service, and

a substitute to the ILEC's BLES."7s In the 05-1305 O&O, the Commission made the

irrelevant (for purposes of that and this proceeding) and inaccurate statement that

"consumers' perception of BLES is changing."79 The statement is irrelevant because

BLES is defined by statute.so

76 O&O at 12, quoting 05-1305 O&O at 25 (emphasis added).

" 05-1305, Consumer Oroups Conmments, William9 AfSdavit, ¶N 23-59; Consumer CAmups Reply
Comments, Wiltianta Affidavit, ¶N 19-20.

73 O&O at 12, quoting 05-1305 O&O at 25.

19 05-1305 O&O at 25. Notably, the Commission's quotation in the O&O hare omits those citations.

80 RC. 4927.01(A).
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The statement was inaccurate -- and unsupported by the 05-1305 record -- as

shown by the Commission's citations to the record in the 05-1305 0&O:

More customers are substituting their traditional BLES with
competitive service offered by wireline CLECs, wireless, VoIP and
cable telephony providera (Columbus Tr. at 27, 39; Cincinnati Tr.
at 20, 33, 37, 39, 48; AT&T Initial Comments at 15-17).st

None of the cited material discusses customers substituting other providers' services

for stan"lone BLES - that is, BLES not offered as part of a package bundled with

other services. Indeed, as discussed in OCC's summary of the local public hearings held

throughout the state, the public testimony was exactly the opposite: Customers

throughout the state who want only stand-alone BLES have few or no altematives to the

ELECs' BLES 82

The Commission states that it rejected the "Consumer Groups' position that ... the

fimctionally equivalent services must be similarly priced to AT&T Ohio's stand-alone

BLES and have terms and conditions similar tn" AT&T Ohio's stand-alone BLFS." Yet

the Commission also notes that "Section 4927.03(A)(2)(c), Revised Code only requires that

the functionaiiy equivalent or substitute services be readily available at eompetitive rates,

tenns and conditions."80 The Consumer Groups' point was and is (as detailed aboveL) that

the AT&T Ohio candidate altemative providers' services are so substantially different in

8105-1305 O&.O at 25. The citation to "AT&T" is to comrnents that were actually filed under the name of
SBC Olrio.

82 See 05-1305, Corrected Conmunts of the Office of the Ohio Camsumers' Counsel on Local Public
Hearings (Febmary 23, 2006) at 2.

e3 0&O at 14.

s' Id. (emphasis added).

ss See Section IV.C.
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price and in terms and conditions as to not be fimetionally equivalent and to not be

competitively priced for customers.

The Conunission states:

[t]o the extent that AT&T Ohio is losing BLES customers and the
requisite number of alternative providers are present, it is evident
that fuactionally equivalent or substitute services are readily
available.s6

Just as customers move from AT&T Ohio's stand-alone BLES service to AT&T Ohio's

bundles, customers may move from AT&T Ohio's stand-alone BLES to alternative

providers' bundle.s.s7 Yet this does not make the bundles - whether AT&T Ohio's, or an

altemative provider's -- competitive to stand-alone BLES. Again, the bundles are not

functionally equivalent to stand-alone BLES. And again, wireless prices that are 199% to

299"/a higher than AT&T Ohio's stand-alone BLES ratesss cannot reasonably be viewed as

competitive to AT&T Ohio's stand-alone BLES rates. Neither can wireline services that are

100-250°/a higher than AT&T Ohio's stand-alone BLES.

Mistaking bundles for stand-alone BLES permeates all of the prongs of Test 3 and

Test 4. In Test 3, the CLEC market share prong includes CLECs that sell only bundles89;

the "CLECs providing BLES" prong allows such BLES to be part of a bundle; and the

altemative providers prong allows those providers to quaGfy even if they sell only bundles.

Likewise, the alternative providers prong in Test 4. (As explained below, the line loss prong

i6O&Oat14.

B7 The Commission does not cite any evidence in the record that this movement actually oecurs.

^ See Section W.C.

^ See O&O a129.
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of Test 4 includes lines lost for a myriad of reasons. Those may include loss to a bundled

service provider.)

The Commission's error stems from the fact that AT&T Ohio has presented nothing

in the record which shows the number - one, ten or a thousand - of stand-alone BLES

customers who have switched from the Company to another provider. This absence of data,

coupled with the Connnission's view that bundled BLES is the same as stand-alone BLES,

means that hundreds of thousands of consumers who subscribe to AT&T Ohio's stand-alone

BLES will face a nearly 9% increase in their phone rates without the ability to leave the

Company and get stand-alone BLES from an altemative provider. The O&O is thus unjust

and unreasonable. The Cotntnission should abrogate the O&O.

V. TIIE COMMISSION'S MISAPPLICATION OF THE STATUTE
ALLOWS ALT. REG. TO AFFECT CUSTOMERS WHO HAVE NO
COMPETITION OR ALTERNATIVES.90

A. CABLE PRovmEas Do NoT SERVE TtueoucHOUT AT&T Owo
EXCHANGES.

In adopting the competitive market tests, the Coromission rejected ILEC

proposals to gauge competition by Metropolitan Statistieal Area ("MSA") or by the entire

ILEC service area, in favor of applying the competitive tests by exchange, in order to

analyze at a granular level whether competition exists for customers in specific areas.91

To ignore the fact that altetnative providers like cable systems do not serve the entirety of

the exchange renders moot the Conunission's decision to analyze competition at the

96 Allegations of Faror 28, 30.

91 The Comndssion rejected the 1LECs' applications for rehearing of the exchange-level assessment of
competition. 05-1305 Entry on Rehearing at 12-13, 15.
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exchange level in the first place. This is particularly true for cable systems, because they

offer service over their own facilities that are limited in extent, and they will not be

offering service where those facilities do not exist.

Even accepting the overall validity of the competitive tests -- and putting aside

whether there are services comparably priced to AT&T Ohio's stand-alone BLES -- a

flaw in the test is demonstrated by the Commission's point that requiring an iLEC to

prove that an altemative provider makes its "service available to the entirety of a market"

would be "extremely difficult."92 But it is one thing to back away from the test, which

the Commission apparently has done, and another thing entirely to accept an alternative

provider for an entire exchange when the record shows clearly that a"vire-based"

provider does not have facilities in parts of the exchange, and thus cannot provide service

there.97 So much for AT&T Ohio having the burden of proof here.94

Based on the Commission's rulings, a cable company is not a competitive option

for some AT&T Ohio stand-alone BLES customers in the 22 exchanges for which the

Commission determined that a cable company is an "alternative provider."95 This is

contrary to both parts of the RC. 4927.03(A)(1) tests. AT&T Ohio is not "subject to

competition" from cable systems in part of the 22 exchanges.96

92 0&O at 15,

" See, e.g., Consumer Groups Opposition at 63-64.

" Ohio Adm. Code 4901:1 4-09(B)(3) places the burden on the appltoo to denronatrate that it meets at
least one of the contpeiitive market tests.

's Putting aside for the moment for this argument the fact that the cable campanies'"nominated" by AT&T
Ohia do not offer a service that is functionally equivalent to, or cotnpetitively priced with, AT&T Ohio's
standalone BLES. See Section IV., in&a.

96 R.C. 4927.03(A)(l)(a).
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The Federal Communications Commission ("FCC") recognized the limitations of

cable facilities in the 2005 Qwest Omaha Forbearance Order.97Much of Qwest's

forbearance request was based on the presence of cable-based competition from Cox

Cable, which had gained market share in certain wire centers sufficient for the FCC to

determine that Qwest was no longer dominant in those wire centers 98 In the course of its

analysis, however, the FCC stated:

Cox does not have any coverage at all in [REDACTED"] of
Qwest's 24 wire center service areas in the Omaha MSA, and in
other wire center service areas has only limited coverage, Cox is
not able to provide the same level of competition where it does not
have extensive coverage as where it has such coverage.10°

Likewise, the cable companies here are not able to provide competition in parts of AT&T

Ohio's exchanges where they do not have coverage.lo'

It was the Commission that chose the exchange as the unit of analysis here. And

the Commission now states:

In previously selecting an exchange as the market where
competition for an ILEC's BLES can be evaluated, the
Commission articulated that an exchange would:

(1)

(2)

Exhibit similar market conditions within its boundary.

Provide an objective definition that would allow for
examination of competition on a reasonable granular level.

97 I>r tbe Matter oJPetitiox of Qwest Corporatios,for Forbearance Pursuant to 47 U.S.C. § 160(c) tn the

Omaha Metropolitan Stattttical Area, WC Docket No. 04-223, Memorandurn Opinion and Order, FCC 05-

170 (rel. Decetuber 2, 2005) ("Qwest Omaha Forbearance Order").

98Id, ¶ 25.

99 The redaationv were in the FCC's Order.

100 Id.,'t 60.

101 The FCC stated that "an intermodal competitor `covers' a location where it uses its own network,
inclnding its own loop facilities, through which it is willing ard able, within a comnercially reasonable
lime, to otTer the fall range of services that are subatitutes for the incumbent LEC's local service offerings."
Id., n. 156.
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(3) Be practical to administer as ILECs collect and report data
at the exchange level.

(05-1305 Opinion and Order at 18-19).

Additionally, being mindful of the market realities, and to ensure
that an ILEC would only attain BLES pricing flexibility in markets
where it faces competition for BLES or where BLES cust.omers
have reasonably available alternatives, the Commission selected an
exchange as the market definition.1D2

Clearly, however, the 22 exchanges do not exhibit similar market conditions within their

boundaries, because tbe cable provider serves only parts of the exchange.

The Commission asserts that under its interpretation of the Consumer Groups'

view, the market would have to be defined as small as a city block for wireline

providers.103 This is essentially a straw man argument, because the question is aotuaUy a

simple one: Given the geographic market as the Commission has defined it, does the

altemative provider serve the entirety of that market? And the answer, for cable

providers, is no.

Here, the Commission has adopted a narrowed definition of the geographic

market that will be evaluated in the Competitive Tests, specifically Tests 3 and 4. The

rule adopted by the Commission -- Ohio Adm. Code 4901:14-10(A) - states that:

In order to qualify for pricing flexibility for BLES and other tier
one services, the applicant has the burden to demonstrate that as of
the date of the application, the ILEC meets at least one of the
competitive market tests set forth in paragraph (C) of this rule In
each of the requested telephone exchange area(s). Thus, an
application for altemative regulation of BLES and other tier one
services may contain more than one telephone exchange area, but
the test(s) must be applied to each telephone exchange area
individualty within that application.

102 0&O at 23 (footnote omitted).

mn Id.
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(Emphasis added.) Likewise, Tests 3 and 4 require that:

3) An applicant must demonstrate in each requested telephone
exchange area that at least fifteen per cent of total residential
access lines are provided by unaffiliated CLECs, the presence of at
least two unaffliated faciGties-based CLECs providing BLES to
residential customers, and the presence of at least five altemative
providers serving the residential market.

4) An applicant must demonstrate that nn each requested
telephone exchange area that at least fifteen per cent of total
residential access lines have been lost since 2002 as reflected in the
applicant's annual report filed with the oommission in 2003,
reflecting data for 2002; and the presence of at least five
unaffiliated facilities-based alternative providers serving the
residential market.1D+

As the Comnvssion has implemented the rule, however, an ILEC is merely required to

meet the competitive test in sonie portion of an exchange. ]ndeed, under the

Commission's logic, if a company had facilities that could serve only one customer in an

exchange, that would be sufficient to allow the ILEC to raise stand-alone BLES rates for

all the other customers in that exchange, whether or not that one customer ever

subscribed to stand-alone BLES. The Commission's implementation of the rule is

counter to the public interest.

The Consumer Groups had argued that, because of the limitations of cable

systems' service areas, they could not be found to have a "presence" throughout the 22

exchanges.los The Conumission's finding on this issue creates another straw man: The

Commission asserts that the Consumer Groups' supposed failure to dispute that an altemate

provider has subscribers and is a viable provider means that said carrier has a presence in the

10` Oltio Adm. Code 4901:1-4-10(C)(4) (emphasis added).

10S See Can.swner Groups Opposition at 63-64.
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market.106 Not only does this erroneously place the burden on the Consumer Crmups to

disprove the basis for BLES alt. reg., but it would allow (as it has done here), a supposedly

"viable" provider that provides service in only a small part of the market (i.e., the exchange)

to be deemed to have a "presence" throughout the exchange.

The information on cable systems' service areas would be available to AT&T

Ohio,107 yet AT&T Ohio presented no infonnation on this issue. This publicly available

information shows that the cable systems identified by AT&T Ohio do not provide

service to signi6cant parts of the affected exchanges. Thus, AT&T Ohio customers in

those areas will not have the cable system altematives to AT&T Ohio's BLES service.

This is not a flaw in the Consumer Groups' argument,108 and not a flaw in the alternative

providers•prong of Test 3 and 4. Rather, it is a demonstration that AT&T Ohio cannot

meet the test, and thus should not be allowed to subject its customers to BLES alt. reg., in

the exchanges that AT&T Ohio has proposed.

B. TNE WIRELESS SBRVICES OF SPECIFIC CARA[ERS ARE NOT

"READILY AvarLABLE" THROUGHOUT 1'HE AT&T OIIIO

EXCHANGES.

The Commission relies on the carriers' coverage maps submitted by AT&T Ohio

fbr its finding that the offerings of four wireless providers (Alitel, Cincinnati BeR

Wireless, Sprint/Nextel and Verizon) are "readily available to customers" in the 136

exchanges.s109 This is in error. The Commission is completely ignoring the Consumer

Groups' extensive demonstration, based on the carriers' own disclaimers; that the

1°6 O&O at 26.

1D7 Data Mapping, Inc., "Ohio CaE[c Franchise Areas" (June 2006); see www.cabletvtnaos.com.

t06 See O&O at 23.

109 Id.
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wireless carriers themselves cannot guarantee that their service will work for customers at

any partioular location, much less indoors at any particular location. 110

Although the Commission erroneously claims that the Consumer Groups would

redefine the relevant market regarding wireless competition as a "single residence,"' t t

whether a wireless signal is available indoors is especiaIly relevant to the question of

whether a wireless provider should count as an altemative provider of residential service.

Wireless service that cannot be used inside a customer's residence is not "readily

available" residential service.

The Commission's 0&O is unreasonable and should be abrogated.

VI. THE LINE LOSS PRONG OF TEST 4, AND TAE COMMISSION'S
USE OF IT TO GRANT ALT. REG. FOR THE STAND-ALONE
BLES THAT AT&T OHIO PROVIDES TO CUSTOMERS,
VIOLATE RC. 4927.03(A).112

The line loss prong of Test 4 does not show that AT&T Obio's stand-alone BLES

is subject to competition, or that AT&T Ohio's stand-alone BLES custonlers have

reasonably available altematives to their service. It also does not show that there are no

batziers to entry. for stand-alone BLES. The line loss test says nothing about the "nuutber

and size of altemative providers of services."113 The line loss test says nothing about the

"extent to which services are available from alternative providers in the relevant

market"114 The line loss test says nothing about the "ability of alternative providers to

110 Roycroft Affidavit, y¶ 120-125.

. O&Oat23.

"' Allegations of Ersor 19-26.

L13 R.C. 4927.03(A)(2)(a).

11" R.C. 4927.03(AX2)(b).
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make fimctionally equivalent or substitute services readily available at aompetitive rates,

tenns, and conditions."115 The line loss test also says nothing about "[olther indicators of

market power, which may include market share, growth in market share, ease of entry,

and the affiliation of providers of services.s116 Those are the factors that the statute

requires the Commission to consider in granting alt. reg. for AT&T Ohio's stand-alone

BLES.

The Commission's own words point out the line loss prong's major flaw. The

Commission states that "an ILEC is not always able to identify where the lost residential

access lines have migrated....s117 That is tnxe, given the unrefined nature of the global

line loss prong of Test 4. In Test 3, the Commission included a prong that calls for the

ILEC to calculate the CLEC's market share. Clearly, the Commission thinks that ILECs

would be able to identify what portion of the market CLECs have captured. A similar

showing should be required in Test 4.

The Conmtission cannot identify where the lost residential access lines went,

whether to AT&T Obio's own DSL, or to AT&T Ohio's affiliate wireless carrier, as the

Commission acknowledged that the Consumer Groups assetted.' ls The inability to

determine where the lost residential access lines went undemiines the use of the line loss

test for mecting R.C. 4927.03(A), which requires the lines to have gone to competition

for stand-alone BLES or to altematives to stand-alone BLES.

"s R.C. 4927.03(A)(2Xc).

"` R.C. 4927.03(A)(2)(d).

"'O&OatI5.

118 Id.
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It is indeed curious that, having identified two of the specific non-competitive or

non-alteraative reasons cited by the Consumer Groups for access line loss, the

Commission then asserts "the record in this case is void (sic] of any data to support the

allegation that ail disconnected residential access lines were being used for Intemet

access, not for voice communications."t 19 The Commission is correct that, if the

Consumer Groups had so alleged, there would be no data in the record to support the

proposition. But the Consumer Groups never alleged that. In addition, there is no

data in the record to show what portion of that iine loss went to competition for, or

alternatives to, AT&T Ohio's stand-alone BLES.

Likewise, the Conunission notes that the Consumer Groups argued that "residential

acceas lines lost to AT&T Ohio's wireless affiliate should be excluded from the 15 percent

total residential line loss calculatioa"120 The Commission appanentiy agrees with this

argument, noting that the requirement that altemative providers be unaffiliated with the

ILEC is in fmtheraace of R.C. 4927.03(A)(2) and (A)(3).'21 On the other hand, the

Commission is willing to ignore the fact that lines may be "converted" to an II.BC affiliate:

[a]n ILEC residential access line could be lost to an unregalated
competitor like a VoIP provider, lost to an affiliate or unaffiliated
wireless provider, disconnected due to a move, coaverted to
digital subscriber loop (DSL) provided by an ILEC affiliate or
an unaffiliated provider, or converted to cable modem service
provided by an unregulated entity.l2z

" Id. at 18 (empLasis added).

1Z° Id.

"' Id at 18•19.

112 Id. at 1S (emphasis added).
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By the Commission's own view, a test that fails to show that lines were lost to

unaffiliated altemative providers would not furth®r R.C. 4927.03(A)(2) and (AX3). Sucb

is the case with Tests 4.

It appears that most o f the line losses have nothing to do with the statutory

standard af whether customers have competition or alternatives for stand-alone BLES, or

whether there are barriers to entry for BLES. Lines lost to a wireless or DSL affiliate are

not a measure of whether the statute has been met for stand-alone BLES. Neither are

lines lost to others of the identified categories. The line loss ptvng does not give the'

Commission any reliable infomration regarding competition for customers or customets'

alternatives to stand-alone BLES.

With regard to this last point, the Commission alleged that the line loss test

addresses barriers to emry because it shows a "reasonable number ofprvvidets offering

competing services in the relevant market and that a significant number of residential

subscribers in an exchange now perceive those service offerings as a reasonably available

substitute offering that competes with the ILEC's BLES.""3 Clearly, the line loss test

shows nothing of the sort; the Commission's statement lacks any basis in the ra;cord.

Likewise, the Commission's statement that the 2002 start date for the line loss test

"exclude[s] any data distortion" due to residential line losses not attributable to competition

for BLES lacks support in the record.l A The Commission has never specified how it is that

the use of 2002 as a starting point "excludes" residentia{ line losses not attributable to

competition for BLES.

l''td.at9.

`Z' Id. at 18; see also 05-1305 Entry on Rehearing at 13.
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In response to the Consmer Groups' identification of another flaw in the line loss

[T]he Commission highlights the fact that Consumer Groups have
failed to recognize that the Commission's requirement of at least a
15 percent total residential access line loss in an exchange fiilly
captures the impact of fantilies movin^out of a specific excbange
as well as families into that exchange.

An examination of the 05-1305 record shows that this issue was never discussed in that

docket, in any party's pleading, in the 05-1305 O&0 or Entry on Rehearing or elsewhere

in the Commission's orders that have been made a part of this record. Even if the issue

was discussed, the fact that customers move out of an exchange has nothing to do with

whether a company's BLES is subject to competition or has reasonably available

alternatives or whether barriers to entry exist.

On a similar note, in what is another great irony of the 0&O,126 the Commission

complains that the statewide DSL substitution numbers adduced by Mr. Williams are "nwt

dispositive of the evaluation of AT&T Ohio's Application for BLES alternative regulatiort

speeific to the individual exchanges identified by AT&T Ohio in its Application in this

proceeding."' 27 Yet the Commission has no idea of the level of DSL substitution by

customers in those exchanges; AT&T Ohio did not submit any such infonnation Yet the

Commission deternvned on a generic statewide basis that a line loss prong that ignores DSL

substittrtlon met the requirements of R.C. 4927.03(A).

'n O&0 at is,

116 Like the one where the Commission conptains that a requiranent for attcrnative providers to be serving
throughout the geographic market area picked by the Commission would require dLe use of a smeller
niarket area. See Section V., supra.

1z' O&O at 18.
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The Commission's rationale and support for the line loss prong in the rule fails to

show that the prong meets the statute. The Commission's application of the prong to the

specific situation in the 118 AT&T Ohio exchanges also fails to show that AT&T Ohio's

stand-alone BLES in those exchanges meets the terms of R.C. 4927.03(A).

VII. THE FLAWS IN THE CLEC MARKET SHARE PRONG."s

A market share test for ILEC stand-alone BLES could show the existence of

competition or altematives for customers. A market share test for serving the general

residential market cannot but hint at competition or altematives for stand-alone BLES. In

this case, however, the Commission counted toward the 15% market share threshold of

this prong the market shares of CLECs that do not actively market their services to

residential customers.129 The Commission found that it is "unreasonable to exclude the

market share of a given CLEC based on its marketing activity, which may change from

time to time."130 The Commission also claims that the CLECs' services ane available

because they have not been grandfathered.'31

The Commission's detennination runs counter to the statutory requirement that,

before alt. reg. is granted for a service, customers have access to competitive services or

reasonably available alternatives for that service. Ifcustomers are unaware that an

altemative provider's service is available, it is umeasonable to view the service as being

"competitive" or "reasonably available." Nor is the service'Yeadily available," as the

128 Allegations of Error 33-34.

'Z' O&O at 24.

130 Id.

131 Id.
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statute requires for fvnctionally equivalent services. Ftirther, there is no in[ormation In

this record, nor was there any Information In the 05-1305 record, that showed an

alternative provider that renewed Its interest in serving residential customers after

having stopped marketing.

Further, the Commission emed by allowing AT&T Ohio to take credit for the

market share of CLECs that operate via resale, despite the fact that it could not identify

those CLECs.132 This is hardly holding AT&T Ohio to its burden ofproof.133

VIII. THE FLAWS IN THE "CLECS PROVIDING BLES'° PRONG.134

This prong of Test 3 merely requires a demonstration of "the presence of at least

two unaffiliated facilities-based CLECs providing BLES to residential customers."133 in

its Application on this prong, AT&T Ohio's candidates were MCI and Sage.136 Although

the Commission comectly excluded some CLECs in a few exchanges for another

prong,139 here the Commission improperly included CLECs that do not provide a BLES-

only service. As discussed in Section IV.D., above, the provision of bundled services

does not represent competition for BLES, which is what is required by the statute.13a

Thus in this prong as in others, the presence of CLECs supplying only bundles does not

12 Id. at 30.

133 Apparently, AT&T Ohio is being given the benefit of the doubt, perhaps because the numbers are small.
Id.

"d Allegation of Error 35.

"' Ohio Adtn, Code 4901:1-4-10(Cx3).

13° See Consumer Groups Opposition at 71.

"' O&O at 32.

"' Williams Affidavit, ¶ 67.
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meet the statute's requirements. In addition, given that MCI is no longer marketing to

residential customers, MCI's presence consists of °legacy" customers, and thus would

not be indicative of present, or even fature, competition. The Commission should recall

that MCI's withdrawal from the residential market was characterized as "irroversible."139

The Commission emed in finding that AT&T Ohio had meet this prong of Test 3.

Thus, the O&b should be abrogated.

IX. THE ALTERNATIVE PROVIDERS PRONGS, AND THE
COMMISSION'S USE OF THEM TO GRANT ALT. REG, FOR
THE STAND-ALONE BLES THAT AT&T OHIO PROVIDES TO
CUSTOMERS, VIOLATE R.C. 4927.03(A).140

Test 3 and Test 4 both require the showing of five unaffilaated alternative providers

serving the residential market. Test 4 additionally requires those altemative providers to be

unaffiliated and facilities-based. Given the alternative providers noniinated by AT&T Ohio,

these diffeoences are not of concern here.

As demonstrated in Section IV., supra, the Conmiission bas allowed alternative

providers that do not offer functionally oquivalent or substitute services at competitive

rates, terms, and conditions to purportedly show that AT&T Ohio's stand-alone BLES is

subject to competition or has reasonably available altetnatives for customers. Parther, as

demonsttated in Section V., supra, the Commission has allowed alternative providers that do

not offer functionally equivalent or subsdtute services at competitive rates, temns, and

conditions throughout an exchange to purportedly show that AT&T Ohio's stand-alone

!" See In the Matter of theJotntApplicatton of Verizon Communtcations, Ine. and MCI, Inc. for Consent
and Approval of a Change in Control, Case No. 05-497-TP-ACO, Opinion and Order (November 29, 2005)
at 23, 47.

"0 Allegations of Error 27-30.
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BLES is subject to competition or has reasonably available altematives for customers.

These 6mdamental errors infect the entirety of the atternative providers prongs, and make

them non-compliant with the statute. The Commission has also committed other errors in

developing and applying the alternative providers prongs.

For example, the alternative provider prongs, by requiring only a "presence" in

the market, do not include any consideration of the size of altemative providers,14t or

other indicators of market power such as market share or growth in market share.142

Neither does the "presence" of alternative providers show that market forces are capable

of supporting a healthy and sustainable, competitive telecommunications market.143

Despite these statements in the law, the Commission dismissed the Consumer Groups'

concerns, stating that:

[FJactors like longevity in the competitive market, while somewhat
noteworthy, do not have a direct bearing on the state of the
competitive market at any given time. Rather, the Conunission
believes that criteria such as the required presence of several
unaffiliated facilities-based providers is a more significant factor
for supporting a healthy sustainable market, because this criteria
[sic] demonstrates a greater commitment of a carrier to remain in
the market as a competitor.'"4

Likewise, the Commission rejected the Consumer Groups' contention that an altmative

provider must be serving a minimum of customers in an exchange in order to be considered

in Test 3 or Test 4.15 As Mr. Williams' a$idavit showed, many of the altemative providers

1d1 R.C. 4927.03(A)(2)(a).

14' R.C. 4927.03(Ax2)(d).

"' R.C. 4927.02(Axl ).

1"" O&O at 24.

us3aid.at15.
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served only a de mi++i+++is number of customers in the AT&T Ohio exehanges.146 A carfier

that serves only a handful of customers or that has been in the market only a short time can

contribute only minimally to the existence of a healthy and sustainable, con►petitive

telecommunications market.

These Commiaaion holdings show the determination of the Commission to grant alt.

reg. for the stand-alone BL.ES that AT&T Ohio offers to customers, regardless of the record.

The fact that there are "several"' 47 providers in the market says nothing about the ability of

any one or all of those providers to contribute to a healthy, sustainable competitive market.

The Commission did disquallfy four of AT&T Ohio's candidate altemative

providers: Bullseye, Cinergy, Time Warner and Vat'Tec.148 The Commission did not

identify the ways in which these carriers did not meet its standards, however, stating only

"based on the data on the record, for all of the exchanges for which these carriers were

identified, the wireline providers meet some, but not all, of the requirements of Test 4."149

Thus neither the Consumer Groups, nor AT&T Ohio, nor AT&T Ohio's customers, have

any idea about what was wrong with these providers, compared to the 15 providers that did

quaiify t5o

In what may be a more substantial oversight, the disqualification of two providers

for Test 3 is not explicitly stated in the O&O. In its Supplement, AT&T Ohio added two

1 ab WilLams Affidavit at'({1i 82, 85, 109, 119, 120, 125, 129, 132.

47 O&O at 15. Per Ohio Adm. C'ode 4901:1-0-10(c)(4), the arbitrary number that the Conmiission bas
chosen is five.

aeO&.Oat22.

Id.

1S0 The O&O is very clear about why the provideis quelitied. See id.
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Test 3 alternative providers -- LDMI identified for the Walnut exchange and Telecom

Ventures identified for the Glenford exchange. Yet these providers do not appear

anywhere on Attachment B of the O&O, which shows the qualified providers under Test

3. The two carriers are not mentioned by name in the text of the O&O on Test 3. The

Commission should explain why LDMI and Telecom Ventures were ineGgible for Test 3,

%. THE CO14I11DSSION ERRED IN FINDING THAT THERE ARE NO
BARRIERS TO ENTRY FOR STAND-ALONE BLES IN TFIE 136
AT&T OHIO EXCHANGES.151

As discussed throughout the arguments above, neither Test 3 nor Test 4 meets the

statutory requirement that the Commission find no barriers to entry before granting alt. reg.

to stand-alone BLES.152 As also noted above, the Conmiission's decision on barriers to

entry inaccurately and improperly characterized the Consumer Groups' position as being

that any factor that makes entry more difficult is a barrier to entry. That characterization

impacted the Commission's statement in the 05-1305 O&O that "federal and state laws and

rules exist to minimize the effect of such challenges and to prohibit II.ECs from using sueh

issues as barriers to entry."' 53 In this case, as in 05-1305, the Commission's fmding does

not equate to the requirement of R.C. 4927.03(AX3) that there are "no barriers to entry^" for

the provision of stand-alone BLES to customers. (Empbasis added.) The absence of

caniers providing stand-alone BLES in AT&T Ohio taritory is the clearest indication that

there are, indeed, barriers to entry for the provision of stand-alone BLES.

15' Allegationv of Error 36-41.

'SZ R.C. 4927.03(AX3).

"" 05-1305 O&O at 22, quoted by the 0&O here at 9.
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Regarding the Consumer Groups' atgnment concerning barriers to entty, the

Conanission also stated that "Consluner Groups' focus is generic in nature and fails to

specifically focus on any of the exchanges identified by AT&T Ohio in this proceeding."tsa

This is another tremendous irony, because neither the Connnission nor AT&T Ohio did any

AT&T Ohio-specific or exchange-specific review of barriers to entry. Rather, the

Comrnission and AT&T Ohio depended entirely on the Conimission's generic, yet

incorrect, detennination in 05-1305 that Tests 3 and 4 adequately meet the requirements of

RC. 4927.03(Ax3).155

The Commission erroneously "does not find evidenee in the record of any barriers to

entry prese:nt in any of the exchanges in which the Commission grants AT&T Ohio's

8pplleation... ... 156 Dr. Roycro8 supplied a plethora of such evidence; it is only the

Cuaunission's contradictory stance - adopting rules based on statewide information and

assertions, but requiring conirary proof to be on a granular level - that allows the

Commission to disregard that evidence.

XI. THE COIMIMISSION ERRED IN GRANTING ALT. REG. FOR
AT&T OHIO'S STAND-ALONE BLES OFFERING TO
CUSTOMERS, WHICH IS NOT IN THE PUBLIC INTEREST.157

R.C. 4927,03 has coattained, since its first enactment in 1989, a requirement that the

Commission find any alt. reg. plan to be in the public interest. In what have come to be

1-4 O&O at 7.

us The Commission's view on this point puts the burden on the Consumer Gmups to show that AT&T
Ohio does not meet the statute, where the Conunission's roles put the burden of ineeting the statute
squarely on AT&T Ohio. Ohio Adm. Code 4901:1-0-t0(A).

1m O&O at S.

1S Allegation of Etror 42.
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known nostalgically as the "traditional" alt. reg. rules, the Commission raquired ILECs to

include contmitments as part of their submitted alt. reg. plans,tss in order to ensure that the

public interest was met. Conunitments were made, and largely kept, for each of the tbree

companies that applied for "traditional" alt. reg., including AT&T Ohio.1S9

I.ikewise, in the so-called elective alt. reg. rules, the Cotnmission required

conunitments from ILECs applying for alt. reg.160 Companies applying for elective. alt. reg.

-- like AT&T Ohio -- made and met those commitments.t6i

In the BLES alt. reg. proceeding, the Consumer Groups proposed that the

Commission require ILECs seeking BLES alt. reg. to make additional committnents to

enhance the public interest.162 The Commission rejected that ptroposal, stating that:

[A]dditional connnitments would not be appropriate in a
competitive environment. In such an environment, an ILEC
should have the appropriate incentives to deploy additional
advanced services and provide other public benefits to
CUn811m879.163

"B ln the Matler of the Commirsion's Promulgation ofRulea for Establishment ofA7tentative RegulaNon
for Large Local Exchange Conapanies, Case No. 92-1149-TP-COI, Finding and Order (Januaty 7, 1993),
Appendix I at 7.

'S' E.g., In the Matter of the Application of Ameritech Ohio (Formerly boown as The Ohio Bell Telephone

Company)forApproval of an Alternative Form of Regaladon, Case No. 93-487-TP-ALT, Opinion and
Otder (April 27, 2000) at 4-14. (At the time, AT&T Ohio was known as Ameritech Ohio.) The
Conmtission noted that, because of the connnilments and other components of the stipulation in that case,
"Considerad as a package, the stipulation clearly benefits both ralepayers and the public interest" Id. at 17.
The same cannot be said of the Opinion and Order in this proceeding.

160 Ohio Adm. Code 4901:1-4-06. Although the Consumer Groups have argoed about the sufSciency of

those committnents, it has never been questioned that these were benefits the companies had to provide to
their e.vstomets as a condition of receiving the elective alt reg. regulatory flexibility that inchided the
ability to raise most rates.

16, See note 5, supra.

'62 05-1305, Consumer Groups Comtnents (December 6, 2005) at 37-38; id., Conswner Groups Reply
Comments (December 22, 2005) at 22.

163 05-1305 O&O at 11.
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The Commission again rejected the proposal on rehearing.164

This proceeding reinforces the error in the Commission's deoision. Here, the

Commission has granted alt. reg. for AT&T Ohio's stand-alone BLES in 136 exchanges

based on 1) "line-loss" and market share tests that say little or nothing about whether the

liaes were lost as a result of the existence of eonipetition or altematives to stand-alone

BLES; 2) the presence of wireless carr,iers that offer services substantially different from

AT&T Ohio's stand-alone BLES, and cannot commit to offering their service at any

particuhv location in the exchanges; 3) the existence of other providers, that also offer

services substan6ally different from AT&T Ohio's stand-alone BLES, but cannot offer their

services in the entirety of the exchanges; and 4) the existence of providers whose services

are not reasonably comparable to AT&T Ohio's stand-alone BLES.

In this case, the Cornmission did not address the Consumer Groups' public

interest arguments. The fact that AT&T Ohio's customers get nothing in exchange for

the anticipated AT&T Ohio rate increases should be dispositive; BLES alt. reg. for

AT&T Ohio is not in the public interest.

And despite Chairman Schriber's statement that "[t]he pricing flexibility granted

today permits the company to face the challenges of this competition,"165 the competition

in question - which is not competition for stand-alone BLES - will not discipline AT&T

Ohio's stand-alone BLES prices. 166 Therefore, beyond peradventure, AT&T Ohio's

'64 05-1305 Entry on Rehearing at 2.

ies See bttp:^Avwvpuco.ohio.gov/PUCOIMedia2oom'MediaRelease.efm?id-^7214.

166 Indeed, the so-called "competition" that allowed AT&T Ohio to be gramed elective alt. reg. has done
little to constrain the Company's rates for Tier I non-core and Tier 2 servioes.
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Application and the Commission's O&O granting the Application do not meet the public

interest test required by the statute.

XII. THE COMMISSION ERRED IN FAILING TO ADEQUATELY
EXPLAIN THE REASONS FOR ITS DECISION.367

R.C. 4903.09 requires the Commission, in all contested cases, to "file, with the

records of such cases, findings of fact and written opinions setting forth the reasons '

prompting the decisions arrived at, based upon said findings of fact" In order to meet the

requirements of this statute, the Commission's order must show, in sufficient detail, the facts

in the record upon which the order is based, and the reasoning followed in reaching the

conclusion.768 In MCI, the Ohio Supreme Court quoted Commercial Motor Freight, Inc.

v. Pub. Util. Comm., 156 Ohio St. 360, 364 (1951), as follows:

The General Assembly never intended this court to perform the
same fimctions and duties as the Public Utilities Cotnmission but it
did intend that this court should determine whether the facts fbund
by the commission lawfully and reasonably justified the
conclusions reached by the commission in its order and whether
the evidence presented to the commission as found in the record
supported the essential findings of fact so made by the
commission.

(Emphasis omitted.)'69

In the instant case, the Cotnmission failed in this responsibility. Clearly, the

Conunission's approval of AT&T Ohio's Application for BLES alt. reg. depends on the

lawfalness of the rules adopted in 05-1305, niles that the Consamer Groups challenged in

167 Allegation of Error 43.

MCI TelecommunicaBorrs Corp. v. Pub. Util, Comm., 32 Ohio St.3d 306 (1987) ("MCP').

b' See also Ohio Consumers' Counse! v. Pub, Utlt. Comm., 111 Ohio St.3d 300, 307 (2006).
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detail in 05-1305 and here.10 In response to these challenges, however, the Commission

did not show the facts in the 05-1305 O&O on which its decisions were based.

Instead, the Commission "incorporate(d] into the record in this case the entire record

from Case No. 05-1305, including but not limited to all of the Comnission's orders as well

as the evidence submitted by the parties in that case."171 Rather ihan set forth the detail of

the facts in 05-1305 that supported its actions here, the Commission merely statad thai the

05-1305 record "supports the Commission's prior orders in that proceeding and the resulting

rules adopted in Chapter 4901:1-4, O.A.C."'72 This global approach cannot meet the

requiremertts of RC. 4903.09.

XIII. THE COMMISSION ERRED BY FAILING TO HOLD A HEARING
ON AT&T OHIO'S APPLICATION.173

The Commission denied the Consumer Groups' request for a hearing, stating that

the "Consumer Groups' [sic] have not demonstrated through clear and convincing

evidence that hearing is needed."14 The Commission did not explain the denial of the

Consumer Groups' request, except that the denial was "[b]ased on the discussion and

determinations incorporated within this opinion and order... °17s

10 See O&O at 5; see also Section III., supra.

"O&Oat6.

"s Id.

Allegation of Error 44.

174 O&O at 35.

zs Id.
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As in the elective alt. reg. cases,176 the Conmiission's refusal to hold a hearing in

this proceeding leaves the Consumer Groups wondering what exactly constitutes "alear

and convincing evidence" of extraordinary circ ►unstances that will "satisfy[] the

contmission, that a hearing is necessary."' n

The Consumer Groups have raised numerous questions about and flaws in the

Application and the Connnission's BLES alt. reg. mles that can only be resolved at a

hearing. The issues include:

• Whether the arbitrary thresholds found in the Competitive
Tests truly demonstrate that there are no barriers to entry
for BLES in an exchange, as required by the statute.

• Wbether the presence of alteniative providers in an
exchange actually demonstrate that they are "capable of
supporting a healthy and sustainable, competitive
telecommunications market,""s in fnrtherance of state
telecommunications policy.

• To what extent have customers merely switched their
AT&T Ohio wireline service to service provided by an
AT&T Ohio affiliate.

• To what extent are attemative providers able "to make
functionally equivalent or substitute services readily
available at competitive rates, terms, and conditions," as
required by R.C. 4927.03(A)(2)(c).

"fi See, e.g., In the Matter of theApplicafion of The Chillicothe Telephone Company for Approval of an
Alrernative Form of Regulation Pursuant to Chapter 4901:1-4 Ohio Adminrstrative Code, Case No. 04
1253-TP-ALT, Comments of the Office of the Ohio Consuniers' Connsel on Chillicotbe Telephone's
Elective Alternative Regulation Plan (August 27, 2004) at 3, n.3.

" OLio Adm. Code 4907 :1-4-10(G)

^ e R.C.4927.02(Ax2).
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Resolution of these issues requires the Idnd of fact-finding that can only be accomplished

through a hearing. The Commission en-ed in denying the Consumer Groups' request for

a hearing.

XIV. CONCLUSION

For the reasons set forth herein, the Convnission's grant of alt. reg. for AT&T

Ohio's stand-alone BLES, which will subject hundreds of thousands of customers in the 136

exchanges to rate increases at AT&T Ohio's discretion, is unjust, unreasonable and

unlawfiil. A company meeting Test 3 or 4 has not shown that its stand-alone BLES is

subject to competition or that its stand-alone BLES customers have reasonably available

altematives to that service, Neither has a company meeting Test 3 or4 shown that there are

no barriers to entry for BLES in its territory. The O&O should be reversed, and AT&T

Ohio should be denied the oppommity to annually increase rates for its stand-alone BLES

customes who have no options other than AT&T Ohio's service.
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1993 Ohio PUC LEXIS 35, *; 140 P. U. R.4th 23

In the Matter of the Commission's Promulgation of Rules for Establishment of Alternative Regulation
for Large Local Exchange Telephone Companies

Case No. 92-1149-TP-COI

PUBLIC UTILITIES COMMISSION OF OHIO

1993 Ohio PUC LEXIS 35; 140 P.U.R.4th 23

January 7, 1993

CORE TERMS: cell, regulation, staff, competitive, customer, notice, revised, pricing, earnings, tariff,
flexibility, public interest, methodology, telecommunication, classified, provider, non-basic,
application filed, rules provide, staff report, deleted, threshold, intervenor, proposed rule, rate-of-
return, exogenous, telephone, basic service, new service, imputation

PANEL: [*1]

Craig A. Glazer, Chairman; J. Michael Biddison; Ashley C. Brown; Jolynn Barry Butler; Richard M.
Fanelly

OPINIONBY: Summary of Case No. 92-1149-TP-COI

Alternative Regulation for Large Local Exchange Telephone Companies

This order adopts rules for alternative regulation for the large local exchange companies (LLECs),
pursuant to Chapter 4927 of the Revised Code. Specifically, the rules set forth two separate
procedures by which a LLEC may request alternative regulation. First, a LLEC may request
alternative regulation treatment for competitive services under Section 4927.03, Revised Code.
Under the rules, a service which meets the competitive criteria set forth in the statute may be
detariffed. Second, pursuant to Section 4927.04, Revised Code, a LLEC may request that an
alternative methodology be applied for the establishment of basic service rates. This methodology
would be different than the current rate base, rate-of-return methodology utilized by the
Commission. Moreover, the rules provide numerous vehicles by which interested persons may
participate in these proceedings.

This summary was prepared to provide a brief statement of the Commission's action. It is not a part
of the Commission's [*2] decision and does not supersede the full text of the Commission's order.

OPINION: FINDING AND ORDER

The Commission finds:

1. HISTORY

Traditionally, local exchange telephone company rates have been set by a rate-of-return
methodology pursuant to Section 4909.15, Revised Code. Rate base, rate-of-return regulation sets
rates at a level that will cover the costs of providing the services with an opportunity for the
company to earn a fair return on the investment. These factors determine the revenue requirement
of the company, which is then allocated to the various services provided. For a local exchange
telephone company, the revenues from interstate services, regulated by the Federal
Communications Commission (FCC), are a significant part of the total requirement. The rates for the
individual intrastate services are set by the Ohio Commission to equal the remaining revenue
requirement. The allocation of the requirements to individual customer rates involves both cost-of-
service and value of service considerations.

In the past decade, the Commission has amended its practices and policies relating to the re I ti ng
^?^f^tiG 5
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of telephone companies due to changes in the telecommunications industry. [*3] Most significant
was the Commission's order in In the Matter of the Commission's Investigation into the Regulatory
Framework for Telecommunication Services in Ohio, Case No. 84-944-TP-COI (the 944 Order),
dated April 9, 1985, which established a more flexible, streamlined regulatory framework for the
provision of various types of competitive telecommunication services in Ohio. These services
included long distance telecommunication services, mobile and paging telephone service, cellular
mobile services, and certain of the local telephone companies' services which are subject to
competition. Under the 944 framework, the Commission continues to exercise full jurisdiction over
market entry and exit, the setting of rates, establishment of new services, and the quality of
service. However, significant flexibility was afforded to the companies in the setting of rates for
competitive services so that the companies would be able to respond quickly in a competitive
marketplace. The 944 Order permitted companies offering competitive services to establish a range
of rates which must be approved by the Commission. Once approved, the companies would have the
flexibility to move upward [*4] or downward within the range without needing Commission action.

Recognizing that additional flexibility for competitive telecommunication service providers was
needed, the Commission, on August 2, 1988, in In the Matter of Phase II of the Commission's
Investigation into the Regulatory Framework for Competitive Telecommunication Services in Ohio,
Case No. 86-1144-TP-COI ( the 1144 Order), provided for additional flexibility with respect to
ratemaking for competitive services. Among other things, the Commission, established a
streamlined proceeding in which a company may, through a self complaint process, increase the
rates for competitive services without having to file for a general rate case under the traditional
ratemaking methodology. The Commission concluded in the 1144 Order that further flexibility may
be warranted for competitive telecommunication service providers, but that the Commission was
constrained without additional legislative authority. On October 14, 1988, legislation was introduced
in the Ohio General Assembly which, when enacted, would empower the Commission with authority
to consider forms of alternative regulation for telephone companies.

On December [*5] 15, 1988, Amended Substitute House Bill Number 563 (H.B. 563) was signed
irito law. This bill, which took effect on March 17, 1989, enacted into law Sections 4905.402 and
4927.01 through 4927.05, Revised Code. These enabling statutes apply to all types of telephone
companies operating in Ohio including local telephone companies, long distance companies, cellular
mobile companies, and mobile and paging companies.

Specifically, Section 4927.03, Revised Code, enables the Commission to exempt from Chapters 4905
or 4909, Revised Code, or establish alternative regulatory requirements for, any telephone service
(except basic local exchange service), provided the Commission finds such measure is in the public
interest, and that the telephone company is subject to competition with respect to such public
telecommunications service, or the customers of such service have reasonably available
alternatives.

Section 4927.04(A), Revised Code, on the other hand, grants the Commission authority to consider
alternatives to the traditional form of ratemaking for large local exchange companies (LLECs) (those
companies with at least 15,000 access lines). Specifically, this section enables the
Commission [*6] to establish rates for basic local exchange service, or other services which have
not been subject to exemption or alternative regulation under Sectlon 4927.03, Revised Code, by a
method other than that specified in Section 4909.15, Revised Code (which sets forth the rate base,
rate-of-return methodology), provided the Commission finds the use of the alternative method to be
in the public interest. In carrying out both Sections 4927.03 and 4927.04, Revised Code, the
Commission may establish different rates and charges for different companies as long as the
methods are reasonable and do not confer any undue economic, competitive, or market advantage
or preference upon any telephone company. The section does not give the Commission the authority
to waive Sections 4909.18 or 4909.19, Revised Code, from which the Standard Filing Requirements,
staff report and rate case process emanates.

Section 4927.02, Revised Code, sets forth the policy of the state of Ohio which must be considered
by the Commission in carrying out Sections 4927.03 and 4927.04, Revised Code, as follows:

1) Ensure the availability of adequate basic local exchange service to citizens throughout the state•
0ob"A^Gs
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2) Maintain [*7] just and reasonable rates, rentals, tolls, and charges for public
telecommunications service;

3) Encourage innovation in the telecommunications industry;

4) Promote diversity and options in the supply of public telecommunications services and equipment
throughout the state; and

5) Recognize the continuing emergence of a competitive telecommunications environment through
flexible regulatory treatment of public telecommunications services where appropriate.

The eight LLECs which are subject to Section 4927.04(A), Revised Code, include Century Telephone
Company, Chillicothe Telephone Company, The Ohio Bell Telephone Company, Cincinnati Bell
Telephone Company, Western Reserve Telephone Company of Ohio, ALLTEL Ohio, Inc., GTE North
Incorporated, and United Telephone Company of Ohio. These companies combined provide basic
service to more than 90 percent of Ohio's telephone subscribers.

Recognizing a deficiency in the current regulatory framework, the Commission's staff undertook a
research project to study possible alternative regulatory approaches for the LLECs under Chapter
4927, Revised Code, in June 1989. Its focus was to discover ways to bring to regulatory decision
making a [*8] comprehensive view of the operations of the LLECs and the interests of the public in
a way that would permit the evaluation of specific company regulation by the public interest
standards explicit in Chapter 4927, Revised Code. On October 17, 1991, the staff presented an
alternative regulation proposal to the Senate Select Telecommunications Infrastructure and
Technology Committee. Then, beginning in November 1991, staff conducted five informal
workshops, which were open to all interested persons, to further the development of its proposal.
The goal of the workshop process was to develop rules for alternative regulation which would be
adopted by the Commission.

On April 8, 1992, the Ohio Telephone Association (OTA) presented a draft proposal for an alternative
regulation process, and on May 21, 1992, the Office of the Consumers' Counsel (OCC) submitted its
alternative regulation proposal. Taking into consideration these documents, the staff revised its
original document and submitted it to the Commission for consideration. By entry dated July 2,
1992, the Commission initiated this docket and invited all stakeholders and interested entities to
submit comments on stafPs proposal. [*9] In order to ensure that potential commentors
understood the proposal sufficiently to comment on it, the staff conducted a record conference at
the Commission offices on July 9, 1992. At the conference, staff answered questions about the
intent and reasoning behind its proposal. Between July 31 and August 14, 1992, Commissioners
conducted seven public meetings around the state at Columbus, Cincinnati, Cleveland, Dayton,
Mansfield, Marietta, and Tiffin to allow customers of all the LLECs an opportunity to express their
views on the alternative regulation proposal. In addition to the testimony received at these public
meetings, the Commission has received dozens of letters from members of the public expressing
concerns about alternative regulation. These letters have been docketed and made a part of this
case record. Initial and reply comments on staff's proposal were filed on August 10 and September
8, 1992, respectively, by the following entities:

Federal Executive Agencies and the Department of the Army; Coin Phones, Inc.; AT&T
Communications of Ohio, Inc.; The Greater Cleveland Welfare Rights Organization, Western Reserve
Alliance, and Consumers League of Ohio; Ohio State [*10] Legislative Committee, American
Association of Retired Persons; MCI Telecommunications Corporation; Sprint Communications
Company L.P.; Ohio Newspaper Association; CENTEX Telemanagement, Inc.; Century Telephone of
Ohio, Inc.; The Ohio Bell Telephone Company; The Ohio Cable Television Association; The Ohio
Public Communication Association; Cincinnati Bell Telephone Company; United Telephone Company
of Ohio; The Ohio Telephone Association; LCI International; METAS-Ohio; City of Columbus; ALLTEL
Ohio, Inc. and The Western Reserve Telephone Company; Allnet Communications Services, Inc.;
Ohio Department of Administrative Services; Office of the Consumers' Counsel; Prodigy Services
Company; GTE North Incorporated; Chillicothe Telephone Company; MetroComm, Inc.; City of
Cleveland; and Ohio Linx.

000267
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By entry dated September 4, 1992, New Par, Sterling Cellular, Inc., USA Mobile Communications,
Inc. II, and RAM/BSE Paging Co. L.P. (hereinafter referred to as "Carriers") and Cellwave, Inc. were
granted leave to file late comments on September 15, 1992. On September 30, 1992, the Ohio
Council of Retail Merchants filed comments and a request for leave to file late comments. The
Commission finds [*11] the request to be reasonable and will consider the comments to be timely
filed.

After reviewing the staff's proposal and the initial and reply comments, the Commission has made
several revisions to the staff's proposal which are now reflected in the document attached to this
order as "Appendix 1". In the discussion that follows, the document which will be adopted in this
order will be referred to as "revised rules".

II. DISCUSSION

A. Purpose and Scope

Several of the commentors submitted that the staff's proposal is confusing as to what procedures
apply to which sections of Chapter 4927, Revised Code. AT&T Communications of Ohio, Inc. (AT&T)
argued that the rules blur the critical distinction between regulatory exemption authorized under
Section 4927.03, Revised Code, for competitive services and ratemaking flexibility under Section
4927.04(A), Revised Code, for all other services. We agree that the rules must carefully distinguish
between the procedures for the two distinct and exclusive statutory frameworks. Thus, the rules
have been amended so as to create two separate processes, one for the filing of an application
under Section 4927.03, Revised Code, and one for the [*12] filing of an application under Section
4927.04(A), Revised Code. nl

nl We note that the OTA proposal suffers from the same defect as did the staff's original proposal as
pointed out by AT&T. OTA did not directly address in its reply comments the legal issues raised by
AT&T.

Section 4927.03, Revised Code, provides that services that meet the competitive requirements set
forth in the statute may be exempted from Chapters 4905 and 4909, Revised Code, or the
Commission may establish alternative regulatory requirements for such services. In essence, if the
Commission were to exempt a service from both of the chapters, the Commission would be
deregulating the service. The implications of deregulation are extremely complex. We believe at this
point that detariffing of fully competitive services in general will provide the LLECs the same
substantive flexibility as would deregulation. While the LLECs are not precluded from requesting that
certain competitive services be deregulated, the Commission, at this time, will not consider
exempting any current service from Section 4905.26, Revised Code (the complaint statute).

Staff's proposal limited applications under Section 4927.03, [*13] Revised Code, to requests that
are of such character "as to affect substantially the way in which the company as a whole is
regulated." AT&T objected to this limitation since it infers that the Commission will not be evaluating
a LLEC's services on an individual basis. Specifically, AT&T submitted that Section 4927.03, Revised
Code, authorizes the Commission to create exemptions only on a service-by-service basis, and not
on a company-wide basis independent of specific services, as contemplated by the proposed rules.

In the case of LLECs, attention really should be focused on individual services and whether they
meet the mandatory competitive criteria of Section 4927.03, Revised Code, as argued by AT&T.
However, while the language in that section states that such exemption may be granted "as to any
public telecommunications service ...", we do see a need to allow a company the option of
including all of its competitive services in one application for exemption or alternative regulatory
treatment under Section 4927.03, Revised Code, as long as the Commission finds each service
meets the competitive criteria set forth in Section 4927.03, Revised Code. Accordingly, the revised
rules [*14] will provide that a LLEC may file an application under Section 4927.03, Revised Code,
for any number of services, and that it is the LLEC's burden to demonstrate that each service
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included in the application meets the competitive criteria set forth in Section 4927.03, Revised Code,
by filing the information set forth in the revised rules. n2 We agree with United that such a filing, if
limited to competitive services which meet the standards set forth in Section 4927.03, Revised
Code, need not constitute a plan under Section 4927.04, Revised Code.

n2 The Commission notes that Section 4927.03, Revised Code, applies to competitive services only.
The statute also mandates that the Commission consider a host of factors related to market share
and ease of entry, none of which had been specifically required to be shdwn in our 944 Order which
predates the statute. In return, the companies now have an option of complete detariffing of fully
competitive services, an option not available under our 944 Order. In keeping with the provisions of
the statute, the rules have been drafted to require the companies to provide evidence on each of the
points raised in Section 4927.03(A)(2)(a) through (d), Revised Code. [*15]

Aside from setting forth competitive criteria, Section 4927.03, Revised Code, mandates that certain
due process requirements be met before the Commission is able to exempt a particular service.
Those requirements include notice, an opportunity for comment, and a hearing if the Commission
determines one is necessary. We recognize the importance and need for expediting the process in
which services are deemed competitive; however, we cannot ignore the statutory due process
protections. With separate rules for applications filed pursuant to Section 4927.03, Revised Code,
the revised rules provide for these due process protections. Conceivably, under these rules, it is
possible for the Commission to issue an order detariffing a service after 50 days from the date of
filing an application if there is no hearing. Granted, this process may not be as expeditious as what
is available to the LLECs under the 944 Order; however, it is important to keep in mind that the goal
in filing an application under Section 4927.03, Revised Code, is the detariffing of fully competitive
services as opposed to the flexible pricing allowed under 944. The Commission must be certain
before it relinquishes [*16] its oversight of the pricing of these services that such an order is in the
public interest. n3

n3 It should be noted that the speed at which such applications can be processed is, in many ways,
in the hands of the applying LLEC. If the service does not clearly meet the competitive tests set
forth in the statute or if the LLEC does not cooperate with the staff in providing the information it
needs to ensure compliance with the competitive criteria set forth in the statute, then the process
will inevitably be delayed. The Commission commits to expediting these cases given the need for the
LLEC to respond to competition.

Section 4927.04(A), Revised Code, on the other hand, confers flexibility in the ratemaking process
when increasing rates for basic services and any other services that have not been subject to
alternative regulation under Section 4927.03, Revised Code. Since Section 4927.04(A), Revised
Code, only exempts from the ratemaking process provided for in Sections 4909.18 and 4909.19,
Revised Code, the rate base, rate-of-return methodology set forth in Section 4909.15, Revised
Code, by law the application process under this section must provide traditional rate case [*17]
protections including a hearing. n4 Under the rules, a LLEC must file a plan which includes the
proposed methodology of establishing rates for all of its services and commitments focusing on
enhanced customer service and infrastructure development. The revised rules set forth specific
procedures for an application filed under this section.

n4 This is not to say that the process could not be more expeditious since we could be departing
from a traditional cost of service review.

If a LLEC desires both alternative regulatory treatment for services that meet the competitive
criteria under Section 4927.03, Revised Code, and alternative ratemaking for basic services under
Section 4927.04(A), Revised Code, then all of the services can be included under one plan. If an
applicant chooses to file such a plan, then the procedures set forth in these rules for plans

filed 0002G9

https://www.lexis.com/research/retrieve?_m=59ff534196a36585199d9fab4db51 a49& browseTyp... 7/10/2007



Search - 6/ Results - 92-1149-TP-COI Page 6 of 45

pursuant to Section 4927.04(A), Revised Code, will be applicable. Again, the applicant will have to
demonstrate that any service it desires to be treated under Section 4927.03, Revised Code, meets
the competitive criteria before such service can be detariffed.

In determining whether an alternative method is in the public [*18] interest, the Commission
believes that it is imperative to look at the company's operations as a whole and how each service,
including non-basic services, fits into the operating scheme. Therefore, we urge the LLECs to file
plans which include all of their services. In doing so, the Commission in no way forfeits its right or
any interested person's right to evaluate each service on an individual basis even though the
services will be combined in an overall company plan. We note that, until a LLEC has an approved
alternative regulation plan under Section 4927.04(A), Revised Code, or has been granted alternative
regulatory treatment under Section 4927.03, Revised Code, the 944 and 1144 Orders still are
applicable.

B. Definitions

1. Basic Local Exchange Service

Staff's proposal separated basic service into two categories. The first was "core basic", which
included telecommunication services that face limited competition and are primarily non-
discretionary in nature. The second was "non-core basic", which included telecommunication
services which face higher levels of competition than core basic or are more discretionary in nature.
Staff's proposal also listed several specific [*19] services which would be included in each of the
two categories, including such form and amount of local usage as approved by the Commission.

MCI Telecommunications Corporation (MCI) and other commentors argued Chapter 4927 only
distinguishes between basic and other services, and, therefore, the Commission has no authority to
create "non-core basic" or any other classification of basic service. Specifically, MCI argued
bifurcating basic service is inconsistent with the definition of basic local exchange service set forth in
Section 4927.01, Revised Code. In addition, it argued that, because the Commission is prohibited
from exempting basic service from any provision of Chapters 4905 or 4909, Revised Code, or any
rule or order issued under those chapters, several of the proposed rules are unlawful, namely the
ones allowing pricing flexibility, private contracts, and price changes without an evidentiary hearing.

In response to MCI's arguments, OTA argued that the statute does not mandate or compel the
consideration of a specific alternative regulatory structure for basic services. Further, it argued that
the Commission, under Section 4927.04(A), Revised Code, has been granted authority [*20] to
consider and accept any treatment of basic services that is in the public interest, and that there
would be no violation of the statute in creating such classifications, as long as the Commission would
not classify under Section 4927.03, Revised Code, a service which falls under the definition of
"basic" in Section 4927.01, Revised Code.

We agree with OTA that the Commission has authority under Chapter 4927, Revised Code, to create
classifications of basic services. In fact, the revised rules now divide basic service into three
categories, Cell 1, Cell 2, and Cell 3, with Cell i receiving minimal pricing flexibility, and Cell 2 and
Cell 3 receiving more flexibility. Non-basic services, on the other hand, will be categorized as Cell 4.

It appears that MCI believes that the former non-core basic services, or the revised Cell 2 and Cell 3
services, would be treated on the same level as non-basic, Cell 4 services under Section 4927.03,
Revised Code. That is not accurate. Services categorized in the revised Cell 2 and revised Cell 3 will
be considered basic services under the rules and will be subjected to regulation albeit more relaxed
than traditional regulation. Moreover, [*21] even though a plan may include a request for flexible
pricing for Cell 2 and Cell 3 services, the pricing methodologies for those services would be reviewed
in the context of an evidentiary hearing pursuant to Section 4909.19, Revised Code.

The next area of contention is the scope of basic service and whether the definition in these rules
should include a laundry list of some services to the exclusion of others. OTA submitted the
language "but not limited to" in the definition of "core basic" should be deleted. According to OTA,
stafPs proposal contemplates an ever-expanding category of services that will be considered core 1n
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basic, and that this language presages the expansion of core services beyond the examples
provided. OTA further submitted the language is inconsistent with the continuing emergence of a
competitive telecommunications environment and the public policy recognizing the continuing
expansion of competition. In addition, several non-LLEC commentors proposed that flat-rate service
and access should be categorized as Cell 1 services.

It is not our intent to limit the alternative regulatory process by attempting to identify every service
which may be categorized as [*22] a Cell 1 service in the rules. Instead, we expect the LLECs to
propose as part of their plans their own lists of Cell 1 services. However, we find it imperative that
monopoly access, including any bundled basic local exchange service that includes a monopoly
access component, n5 or such service as is deemed essential by the Commission for the provision of
public safety or the protection of privacy, all service installation or maintenance services not
available from competitive sources, and local usage be placed into the Cell 1 category. n6 A further
explanation of which basic services would be categorized in Cell 2 and Cell 3 is included in the
discussion of the pricing rules.

n5 As the revised rules provide, unbundling is the key to a LLEC achieving maximum pricing
flexibility for its services. We acknowledge that the mechanics of unbundling are not simple and
must be done over a period of years. Nevertheless, if a LLEC wishes to establish maximum flexibility
in order to meet competition, then, on its own, it needs to demonstrate movement toward
unbundling of monopoly from competitive portions of a service.

n6 Although the effect of this rule is to place certain bundled business services into Cell 1, the
Commission will not preordain a pricing scheme for such services in these rules but will consider
greater flexibility for some services within Cell 1, e.g., bundled Centrex access interconnection and
local loop elements, than would be the case for other services (e.g., single line residential or
business) within Cell 1. The LLECs will be permitted to propose such plans within Cell 1 as part of
their commitment toward unbundling services. [*23]

Further, we acknowledge the concerns raised by OCC and many residential and business consumers
regarding flat-rate service. By definition, flat-rate service, being an essential monopoly service,
would be categorized in Cell 1 as part of a LLEC's alternative regulation plan. We are expressly not
predeciding issues concerning flat-rate service in this rulemaking docket nor would it be appropriate
for us to do so without a sufficient record before us. The alternative regulation rules adopted in this
order only provide a procedural framework in which a company may request alternative regulation.
Any proposal made by a LLEC concerning flat-rate service would be subject to thorough
investigation, legal hearings in which the OCC would participate, and local public hearings in the
affected service area. This is simply not the case to decide this issue. n7

n7 The LLECs should consider the large amount of public testimony on this issue in formulating their
plans. Moreover, we expect them to begin discussions with their customers concerning their
intentions in this sensitive area.

Further, although, as noted above, we are not preordaining a particular categorization of services,
[*24] we take special note of the arguments raised by Prodigy. We believe affordable ubiquitous

Integrated Services Digital Network (ISDN) is a building block to the network of the future and
expect the LLECs to offer and price the service so as to ensure widespread deployment.

2. Earnings

The proposed rules define "earnings" as "net income from all Ohio operations of the telephone
company excluding only those operations which have been deregulated by the Commission or whose
regulation has been pre-empted by a competent jurisdiction, binding upon the Commission," and
provide that the measurement of earnings is governed by Section 4909.15, Revised Code. OTA
submitted the entire definition should be deleted because earnings measurement should be
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addressed within the context of an individual company's plan and not be confined to a limited
definition. Further, OTA suggested that the definition calls into question the status of services that
have not been deregulated by the Commission or the Federal Communications Commission, but that
are not proper subjects for regulation, and, therefore, suggested that "earnings" be defined as "net
operating income from all of the LLEC's regulated intrastate [*25] operations." Finally, the LLECs
submitted that the definition should be deleted since earnings are tied to traditional rate base, rate-
of-return regulation, which conflicts with the intent of H.B. 563.

The Ohio Cable Television Association (Cable Association) objected to the argument that earnings
are tied to rate base, rate-of-return regulation, and not contemplated by the alternative regulation
statute. It correctly explained that Section 4927.04 (A), Revised Code, addresses only the
methodology of establishing rates pursuant to Section 4909.15, Revised Code, and does not
eliminate the requirements under Sections 4909.18 and 4909.19, Revised Code, in an application to
increase rates. Specifically, Section 4909.18(B), Revised Code, requires the rate application to
include a complete operating statement showing receipts, revenues, and incomes. The OTA did not
respond to the Cable Association's argument. Since the legislature did not grant us authority to
exempt Section 4909.18, Revised Code, it is clear that income information must be provided. On the
other hand, the legislature clearly envisioned the potential for a departure from Section 4909.15,
Revised Code, for the [*26] purpose of setting rates as one option. Contrary to some of the
arguments raised concerning this issue, the Commission finds that it may need earnings information
in determining whether or not a proposed ratemaking methodology is in the public interest, in
particular when an application addresses an increase in certain basic services. In a similar vein, such
information is clearly relevant to a review of the reasonableness of the commitments presented. This
is not to say that a company may not propose a different methodology. Therefore, we have added
language in the definition which provides that other measures of earnings may be established in an
alternative regulation plan. As with flat-rate service discussed above, we are not preordaining a
particular methodology in these rules but rather setting forth the information the Commission will
need to determine if the proposed methodology is in the public interest. In order for the Commission
to test the reasonableness of that methodology, it needs to test it against a traditional methodology
to see its effect on both the company and its ratepayers. We have added a provision which states
that, should a non-earnings based, non-sharing [*27] plan be proposed, an applicant must show
how ratepayers and the compahy will benefit from it when compared to rate base, rate-of-return
methodology. n8 Further, we dismiss OTA's argument about the definition calling into question
services which are not appropriately regulated by the Commission. A review of earnings will not
include services deregulated in or since the company's last rate order. We are also allowing LLECs to
propose additional measures of earnings.

n8 We note that in Illinois, Illinois Bell Telephone Company has provided the Illinois Commission, as
justification for its price cap plan, a traditional rate case methodology in comparison.

3. Long Run Service Incremental Cost (LRSIC)

OTA submitted that this entire definition should be deleted since it creates a new concept for a cost
test. OTA explained that the term "long-run incremental cost" is well known in the
telecommunications industry and has been used by LLECs and the Commission as an element in the
process of reviewing prices. According to OTA, the proposed definition unreasonably includes an
"appropriate portion of group cost" as a component which eliminates and distorts the economic
rationale of [*28] incremental costs. OTA submitted the addition of an arbitrary allocation of group
costs will also inhibit pricing flexibility by including in the price floor costs that are not truly
incremental for the service being priced, which will result in a higher cost floor and potentially higher
prices than warranted.

The revised definition of "LRSIC" will address many of the concerns raised by OTA and others in the
comments. It provides that LRSIC is equal to the per unit cost of increasing the volume of
production from zero to a specified level, while holding all other product and service volumes
constant, and includes an adjustment, as defined in Section XII(A)(7) of the revised rules. Where
appropriate, the applicant shall also include in its LRSIC an appropriate proportion of the joint costs
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necessary and used to provide a group or family of services. Joint costs are the cost of resources
necessary and used to provide a group or family of services, e.g., CLASS services. However, the
joint cost component does not include the common overhead costs of the firm as suggested by OTA.
Further, LRSIC studies do not include any allocation of common overhead costs. Such costs are
incurred [*29] for the benefit of a company as a whole and are not avoided if individual services or
categories of services are discontinued. n9

n9 This does not mean that all common overhead costs are to be collected from Cell 1 services. The
LRSIC merely sets the floor price. LLECs are encouraged through the rules to price a service above
the floor to recover the allocated portion of the common overhead costs.

4. Non-basic

Staff's proposal provided that a non-basic service was a service for which there were competitive
alternatives throughout the service territory of the company. OTA and several commentors argued
that the proposed definition of "non-basic" is too rigid and goes well beyond the specifications set
forth in Section 4927.03, Revised Code. The "total service area approach," according to OTA, cannot
be justified based on the reality of how competition develops in specific areas over time. OTA
submitted that "[c]ompetition evolves, it does not suddenly and uniformly spring up throughout a
LLEC's service area." OTA further argued that, based on the proposed definition, a determination of
whether a service is non-basic would be made without regard to the specific facts concerning [*30]
a service, that is, "facts that may demonstrate the service to be highly competitive yet not in
conformity with the strict definition." OTA argued that the proposal would prejudice a portion of a
LLEC's plan (the treatment of non-basic services) without regard to the interrelationship with other
pricing classifications or commitments. Finally, OTA suggested that each LLEC should present its
evidence of competition and pricing proposals in relation to its overall plan. CBT added that such a
measure of competition set forth in the proposed rules ignores the realities of today's
telecommunications marketplace in that competition typically focuses on high-volume, low-cost
customers in limited geographical areas such as a downtown business district. Therefore, according
to CBT, competition must be measured "wire center by wire center."

We agree with OTA that the proposed definition of "non-basic" is contentious and unworkable, and
goes beyond the specifications set forth in Section 4927.03, Revised Code. We agree with OTA and
CBT that the requirement that competition be uniform throughout the service territory before
Section 4927.03, Revised Code, (Cell 4) treatment will be afforded [*31] should be deleted. In its
place, we will require the LLECs to file the specific information set forth in Section 4927.03(2)(a)
through (d), Revised Code. That section clearly sets forth the factors which shall be considered by
the Commission in determining whether 1) a LLEC is subject to competition with respect to a
particular telecommunication service, or 2) the customers of the service have reasonably available
alternatives. So, before the Commission can make the determination as to whether it is in the public
interest to categorize a particular service as non-basic, a LLEC must file as part of its application
appropriate information which will aid the Commission in determining whether the competitive
requirements are met. Consistent with the statute, the revised rules provide that a LLEC must
submit the information set forth in Section 4927.03(2) (a) through (d), Revised Code. It will be the
burden of the LLEC to demonstrate that the information it provides meets the statutory criteria.
Upon making the determination that a service is fully competitive, the Commission will then
examine the interrelationship of the service with the overall company plan, as suggested by OTA.
[*32]

Further, in assessing whether services are subject to competition and appropriately classified in Cell
4, the Commission may employ the Herfindahl-Hirschman Index, the 4-Firm Concentration Index,
and other measures it deems appropriate to assess whether alternative providers are able to provide
equivalent or substitute services to customers which are readily available at competitive rates,
terms, and conditions.

5. Proprietary Basis
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OTA urged the Commission to reject this rule because the proposal would make the discovery
process more burdensome. Other commentors found problems in the proposed rule because, when
applied to the pricing rules, unreasonable presumptions that cost information is proprietary are
created. Additionally, they argued the rule is not clear enough that the LLEC actually has the burden
to demonstrate that the information should be deemed confidential. Some commentors
recommended that the rules be modified to be consistent with Section 4905.07, Revised Code (open
records law), but that reasonable protective agreements should be allowed. OTA further submitted
that consideration should be given to the relationship of Ohio's trade secrets law, Section 1333.51,
[*33] Revised Code, to the public records statutes.

Pursuant to Section 4901.16, Revised Code, any information acquired by the staff during the course
of its investigation shall not be divulged except in its report to the Commission or when called upon
to testify. If there would be a request for such information, we anticipate that the parties would
enter into appropriate protective agreements rather than engage in a formal discovery dispute.
However, if the matter was not resolved, the current Commission rules provide for a process in
which a LLEC could request a protective order, at which point the LLEC would have the burden to
demonstrate that the information was proprietary. Since the proposed rule creates an unnecessary
procedural step, it will be eliminated along with all references to "proprietary basis" throughout the
rules.

C. Filing Requirements

1. Waiver

Staff's proposal provided that the Commission may waive any of the rules upon motion for good
cause shown, and that upon the grant of any waiver, the Commission may suspend the applicability
of any or all time requirements, or replace them with alternative requirements. OCC and AT&T
submitted that the language "for [*34] good cause shown" is overly broad, and that it is
inappropriate to waive the provisions of Chapter 4927, Revised Code, or such substantive
requirements as hearing and intervention. In addition, AT&T argued that prefiling waivers of filing
requirements should not be permitted.

For alternative regulation to work, there must be rules so that we are not "reinventing the wheel"
with each filing. On the other hand, there needs to be a process which would permit an applicant to
seek a waiver of a rule which is not applicable to its particular filing. A broad waiver rule, with the
opportunity for interested persons to file briefs in opposition, provides this balance. Although we
disagree with AT&T that prefiling waivers of filing requirements should be prohibited, we do agree
that some clarification as to what constitutes "good cause" for the waiving of certain filing
requirements is warranted. Therefore, the revised waiver rule provides that such consideration as to
the availability of the required information, the expense in providing the required information, and
the sufficiency of any alternative information may be taken into account in determining whether
good cause has been demonstrated. [*35] Additionally, even though waivers of filing
requirements, pricing rules, and time frames may be permitted, no waivers of any due process
protections, such as notice, intervention, and the requirement of a hearing, set forth in the Revised
Code will be granted.

Further, the revised rules provide that the Commission, upon its own motion, may waive any time
limitations as they may apply to the Commission itself. While we intend to expedite the alternative
regulation processes intended in Chapter 4927, Revised Code, the Commission notes that its ability
to adhere to the specific time limitations set forth in the rules will be based on the complexity of the
plan. If a plan is consistent with the rules, then it is expected that the Commission will be able to
meet the time limitations. Should the Commission have to become embroiled in waiver requests or
discovery disputes, then the process will, by definition, be delayed. All parties must cooperate if
alternative regulation is to work effectively. The Commission will consider imposing costs pursuant
to Section 4903.24, Revised Code, on a party unreasonably delaying the process. n10

n10 The revised rules reflect the fact that the proposed rate increases are governed by the
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requirements of Section 4909.42, Revised Code, which cannot be waived pursuant to Section
4927.04, Revised Code. [*36]

2. Notice of Intent

AT&T suggested that a notice of intent to file an application be served upon any person who has
requested to be served from a particular LLEC. The interexchange carriers (IXCs) suggested that all
IXCs as a matter of course should be served with a notice of intent to file. Some commentors also
suggested that the time in which an applicant would file such notice be changed from up to 30 days
to up to 90 days prior to the date of filing an application.

We agree with AT&T's suggestion that a LLEC should serve notice upon any person who has
specifically requested to be served such notice and who is not otherwise represented in the
proceeding. We do not believe that this would be overly burdensome for the LLECs. However, we do
not find any reason to amend the time frame in which such notice would be filed. Further, while we
see a need for a prefiling notice for an application filed pursuant to Section 4927.04(A), Revised
Code, such notice is not required for an application filed pursuant to Section 4927.03, Revised Code.

3. Rate Case Exhibits

Staff's proposal includes two rules which speak to rate case information. The first, proposed rule II
(A)(1), provided [*37] that Rule 4901-7-01, Ohio Administrative Code (O.A.C.), which sets forth
standard filing requirements ( SFRs) for applications filed under Section 4909.18, Revised Code, is
not applicable to any application filed under the rules. The second, proposed rule II(B)(4), provided
that the exhibits described in Section 4909.18(A) through ( E), Revised Code, are required only for
applications requesting an increase in core basic service rates.

OTA submitted that the rate case exhibits described in Section 4909.18(A) through (E), Revised
Code, should not be required for applications to increase rates for core basic services because the
requirement would limit the flexibility of the LLECs in the types of plans that can be filed. Further,
OTA argued that such a rule would limit the Commission's flexibility in using alternate methods of
establishing the rates and charges, as authorized by Section 4927.04(A), Revised Code, and that
because each LLEC has the burden of providing the necessary information to demonstrate that its
plan is in the public interest, the rule should be deleted. OCC argued that the SFRs and the exhibits
should be filed for all rate increases to ensure a "public process". [*38]

We disagree with OTA that the SFRs would limit a LLEC's ability to propose an alternative method or
ratemaking outside of Section 4909.15, Revised Code, or the Commission's ability to establish any
alternative methodology. We find the SFRs, which include the exhibits identified in Section 4909.18
(A) through ( E), Revised Code, and Rule 4901-7-01, O.A.C., are necessary in determining whether
any alternative method of ratemaking for an increase in Cell 1 services is in the public interest. It is
difficult to devise a rule which covers every type of proposal which may be made in an alternative
regulation plan. Therefore, if a LLEC believes that there are particular schedules which are not
relevant to an application, such as a proposal which may include a revenue neutral proposal or an
increase for a single service, which may not require all of the SFRs, then it should address the
concern in the waiver process. After reviewing the request for a waiver, the Commission may
determine that less than the complete set of SFRs is needed.

4. Threshold Rate Increase

Staffs proposal provided that a threshold rate increase may be proposed as part of an alternative
regulation plan, and is [*39] governed by Section 4909.42, Revised Code. Section 4909.42,
Revised Code, specifically relates to applications for increases in rates and charges which have been
filed pursuant to Sections 4909.18 and 4909.19, Revised Code.

CBT, although supporting the concept of a threshold rate adjustment, argued that reliance on
Sections 4909.15 and 4909.18, Revised Code, for threshold rate adjustments is unwarranted. CBT
submitted that traditional ratemaking proceedings have been extremely costly, have involved
burdensome filing requirements, and have resulted in significant delays, and, therefore, propos d, a
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streamlined process for threshold adjustments. Specifically, CBT suggested using allowable costs
determined in a LLEC's last rate proceeding and an agreed upon rate-of-return to calculate its
authorized revenue requirement. This revenue requirement could then be used to develop a rate
adjustment factor which would be applied across all local rates to arrive at the threshold rates.

;OCC argued that the concept of a threshold rate increase is unbalanced and should refer to a rate
"change" or a rate "increase or decrease." It argued that a non-LLEC or the Commission could
initiate such [*40] a change under Section 4905.26, Revised Code, but that the LLEC should be
allowed to initiate such a change only under Section 4909.18, Revised Code, wherein ratemaking
would be based on Section 4909.15, Revised Code, and not Section 4927.04(A), Revised Code.
OCC's basis for this is that the LLEC would have veto power under Section 4927.04(A), Revised
Code, if it did not like the outcome after other parties have spent considerable time and effort in
litigating the matter.

Section 4927.04(A), Revised Code, clearly states that, in considering an application pursuant to
Sections 4909.18 and 4909.19, Revised Code, for an increase in basic rates, an alternative method
of establishing rates and charges, one other than that specified in Section 4909.15, Revised Code,
may be utilized. While we recognize CBT's concern that traditional rate base, rate-of-return
proceedings have been costly to all parties involved and time consuming, we are not exempted from
Section 4909.18, Revised Code, in considering increases in basic rates. Section 4927.04(A), Revised
Code, only exempts from the rate proceeding the specific methodology set forth in Section 4909.15,
Revised Code. Thus, any threshold [*41] rate increase included in an alternative regulation plan
filed pursuant to Section 4927.09, Revised Code, will be considered an application to increase rates
under Sections 4909.18 and 4909.19, Revised Code. As explained above, however, waiver of the
complete set of SFRs, including the exhibits required to be filed under Section 4909.18, Revised
Code, may be granted.

Further, we disagree with OCC's suggestion that, since a LLEC has veto power under the statute, a
threshold rate increase should not be considered under Section 4927.04(A), Revised Code. We
cannot ignore the intent of H.B. 563, which is to provide LLECs with an alternative to traditional rate

?base, rate-of-return. We concur, however, in OCC's concern that the LLECs have a consent provision
under Section 4927.04(A), Revised Code, and that significant costs may be incurred in investigating
an alternative regulation application which may be vetoed. To this end, we believe that, if a LLEC
indiscriminately or repeatedly utilizes the veto, the Commission may in its discretion assess the
costs of the investigation to the LLEC, pursuant to Section 4903.24, Revised Code. It is our intent
that this discretion be exercised [*42] not in routine circumstances, but in cases where the LLEC's
action constitutes an abuse of the regulatory process.

Finally, we disagree that the provision in the rules for a "threshold rate increase" is unbalanced. We
agree, however, with OCC that a non-LLEC, or the Commission, would not be prohibited from
initiating a complaint under Section 4905.26, Revised Code, if it believed that any rate or charge
was unjust or unreasonable. Therefore, we find no reason to provide in the rules a specific
mechanism for a non-LLEC or the Commission to initiate an action for a threshold rate change
outside of a complaint proceeding.

D. Components of a Plan

1. Commitments

The comments relating to commitments centered around both the definition proposed in the rules
and the relationship between commitments and an alternative regulation plan. CBT and OTA
submitted that the requirement a commitment be "something that would not be provided in the
absence of an approved alternative regulation plan" would be impossible to interpret and would lead
to needless debate as to whether a commitment was already contemplated by a LLEC. They argued
commitments should not be validated by comparing them [*43] to already planned activities
because planned activities are inherently uncertain and constantly changing to reflect current
market trends, technical innovations, and financial conditions. CBT specifically proposed that a LLEC
should be able to provide a service under existing legal requirements in a more timely or cost-
effective manner. CBT suggested that the definition be broadened in scope as follows: "a
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commitment is an obligation that a LLEC undertakes as part of an approved alternative regulation
plan."

We agree with CBT and OTA that the proposed definition would lead to unnecessary debate as to
what was or was not planned by a LLEC prior to the filing of an alternative regulation plan. There
may be a need and desire to encourage efficiency, productivity, and value in existing services. In
addition, a LLEC may have existing capital investments which may benefit from the commitment of
additional revenues. However, we will require a LLEC to demonstrate that a commitment is in
addition to what is required of a LLEC under the Minimum Telephone Service Standards.
Accordingly, we shall amend the rules to reflect a broader definition of "commitment".

OTA had two additional [*44] arguments regarding the commitment rules. First, OTA argued that
proposed rule II(D)(3)(d), which requires a LLEC to attach as an exhibit to its application detailed
documentation regarding how the company has assessed customer opinions, should be deleted. OTA
submitted that this requirement goes beyond the presentation of public input and attempts to
specifically define the standard. Instead, OTA argued that the rules should simply reflect the general
burden on the LLECs to justify the value of commitments from a public interest standpoint, which is
accomplished by the language in proposed rule III(A)(1). Second, OTA submitted that proposed rule
III(A)(2)(g) should be deleted. This rule required that certain incentives "implicit" in the alternative
regulation plan be reflected in the level of commitments. OTA argued that the "structure" of
alternative regulation, standing alone, provides no incentive or benefit, implicit or otherwise, and
that if incentives are going to be effective and provide the benefit commensurate to the level of
commitment, then they must be real and measurable.

United Telephone Company of Ohio (United) argued that network infrastructure commitments
of [*45] any kind are not a proper criterion under H.B. 563. AT&T argued that the tying of flexible
rate incentive regulation to demonstrated customer benefit has its basis in Section 4927.04, Revised
Code, which lists customer benefit-conferring goals the telephone companies should strive to
achieve in their plans. AT&T further argued, however, that the rules should go further, and must
require a direct and demonstrable connection between the incentive plan for a service and the
customer benefits that the plan will provide. Specifically, AT&T set forth three criteria which should
be included in a company's commitments. They include: 1) How customers will benefit from service
efficiencies or economies that are present in any LLEC alternative plan; 2) How prices and earnings
risks and rewards are to be allocated between LLECs and their customers; and 3) How rate caps or
ceilings should be developed to temper flexibility. The American Association of Retired Persons
(AARP) and OCC proposed that a goal of reducing basic rates should be explicit as a commitment,
while The Greater Cleveland Welfare Rights Organization, Western Reserve Alliance, and Consumers
League of Ohio (GCWRO) proposed [*46] that a commitment must be tempered by the impact
that such changes might have upon the goal of universal service, and that a LLEC should be
required to establish a comprehensive lifeline service if it chooses alternative regulation.

Staff's proposed rule III(A)(1) states that "an application shall describe any sources of public input
and how any such input was incorporated into the plan." (emphasis added) Several commentors
noted that the word "any" is not appropriate and should be deleted since it infers that the LLECs
have an option of seeking input. We encourage and expect consumers to be involved in the
formulation of the commitments and to be the guiding light for the LLECs. The commitments are for
consumers and the only way the LLECs will know what the consumers want is for the LLECs to
obtain consumer input into the commitment process. Thus, we agree with the suggestion to
eliminate the word "any" in order to clarify the intent of the rules that public input is essential and
required to be demonstrated as part of an alternative regulation plan filing.

Further, we agree with AT&T and GCWRO, that the LLEC should provide information in its plan which
describes the impact of [*47] commitments on the goal of universal service, how customers will
benefit from the service efficiencies or economies included in an alternative regulation plan, how
prices and earnings risks are to be allocated, and how rate caps or price ceilings should be
developed to temper flexibility. Because the Commission feels so strongly about all of these
concerns, we expect a LLEC to address each of these items in its application as it discusses how the
proposed alternative regulation plan is in the public interest. As to the goal of reducing basic rates
proposed by AARP and OCC, we would certainly condier granting additional flexibility to a LLEC if it
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commits to maintaining or lowering, as much as possible, basic service rates. As to United's
arguments, we feel that our adoption of the changes proposed by CBT and the OTA provide a more
balanced approach to determining the public interest than the elimination of any infrastructure
commitments as proposed by United.

2. Pricing

a. Mirrored Rates for Access Services

Staff's proposal permitted the Carrier Common Line Charge (CCLC) rate element of switched access
to be higher than mirrored interstate access charges. AT&T objected to [*48] this approach for two
reasons. First, AT&T argued that the rule erroneously assumes that switched access charge rate
elements and the CCLC rate element are sufficiently different services to justify different pricing
rules and different competitive classifications. AT&T stated that the CCLC does not represent a
distinct service, but is instead a part of switched access charges. Second, AT&T argued that the
CCLC should be no higher than mirrored interstate rates even if the current charges are higher than
interstate rates and requested that the rule be amended to remove the LLECs' discretion to charge a
higher CCLC.

AT&T further argued that access services have characteristics unlike other non-competitive LLEC
services. According to AT&T, because they are higher contributing services and are growing in
volume compared to other non-competitive services, capping the CCLC at the existing rate level is
likely to generate additional revenues from the category of customers unsupported by additional
related costs or market place efficiencies or superiority. Therefore, AT&T argued that commencing a
plan with high existing rates which may continue throughout the plan would be contrary [*49] to
cost causation goals set forth in Section 4927.04, Revised Code. Therefore, AT&T suggested
proposed rule III(B)(5) be amended by including the phrase "or at interstate levels, whichever is
lower", and by eliminating the mirroring aspect in the final sentence.

OCC argued that the proposed mirroring of interstate access rates and the proposed cap on the
CCLC are substantive issues which should be addressed in ratemaking proceedings under Sections
4905.26, 4909.18, and 4909.19, Revised Code, instead of under the current rulemaking procedure.
OCC submitted that these provisions are matters affecting rates which require a hearing. Sprint
Communications Company L.P. (Sprint) submitted that the proposed rules should be revised,
arguing that, in order to achieve a phase-down or general reduction of the carrier common line rate,
revenues from CCLC (in addition to the rate itself) must be capped. Sprint submitted, as access
minutes grow, the per line charge will decrease only if CCLC revenues are also capped.

We disagree with the arguments of AT&T, OCC, and Sprint, and find that staff's proposed rules on
mirroring are appropriate. In addition, if a company does mirror its interstate [*50] access rates or
concur In another company's tariff, then those services will be subject to the mirroring provisions set
forth in its plan.

b. Imputation

StafPs proposal provided that the minimum price for service shall be the LRSIC plus an adjustment,
under certain circumstances. OTA submitted that since the Commission has rejected imputation in
past years, except in limited circumstances, and no reason exists to adopt such a broad-based
doctrine in this proceeding, the rule should be rejected. OTA recommended, instead, that imputation
be addressed within individual LLEC plans since it is a substantive issue.

LCI International (LCI) submitted that the proposed rule is vague as to what the adjustment would
be and how it would be applied. It suggested that imputation requirements should be uniform for all
LLECs, and that the Commission has the responsibility to ensure that costs are imputed properly
instead of relying on the complaint process. Similarly, The Ohio Public Communication Association
(OPCA) submitted that a specific imputation mechanism would alleviate the need for adversarial
proceedings relating to imputation.

Under the revised rules, an adjustment for imputation [*51] would be made whenever a cost study
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is required to be conducted, that is, when an initial change in price or a new service is proposed.
The cost study will determine the minimum price, which is the LRSIC. The LRSIC shall include an
adjustment whenever the service is offered such that an alternative provider must purchase a
service of the appllcant to provision its competitive product, and the applicant used the service so
purchased by the alternative provider, but bundles such service in the price the applicant charges
for its own service. In reviewing cost studies, the Commission will not be able to identify every
problem with imputation. Therefore, the Commission will be dependent on competitors to bring to its
attention problems with imputation through the complaint process. We recognize that the complaint
process will be an integral part of the alternative regulation process, and it will be addressed in a
separate section in this order.

c. Cell 1

i. Disposition of Earnings

Staff's proposal provided that, changes in rates or price structure and deaveraging is permitted for
Cell 1 Services in an alternative regulation plan only if such plan addresses the ultimate
disposition [*52] of earnings in excess of the company's cost of capital. United argued that the rule
inappropriately combines alternative regulation and rate base, rate-of-return regulation, and that
sharing of "excess" earnings should be incorporated into an alternative plan at the LLEC's discretion.
More specifically, OTA argued that a mandatory requirement that the disposition of excess earnings
or sharing be a part of a LLEC plan is in violation of Title 49, which does not contemplate a
retroactive refund or mandatory sharing of earnings after rates have been established by the
Commission. In addition, OTA argued that the exposure for retroactive refunds would make planning
commitments and related capital programs with any degree of certainty virtually impossible.

MCI proposed that alternative regulatory plans should include a threshold for earnings reflecting
current economic conditions, so that earnings above that level can be considered "over-earnings."
MCI argued that, with this determination made, the IXCs can appropriately receive a refund of their
"rightful share." City of Columbus (Columbus) proposed that a forum or hearing be required to
review earnings.

The revised rules provide [*53] that a LLEC must address the ultimate disposition of earnings if the
LLEC proposes an increase in rates or price structure, or rate changes resulting from exogenous
factors, for Cell 1 services during the course of its plan. This provision is intended to provide
significant flexibility to the LLECs as to how the earnings issue is addressed in the alternative
regulation plan. We do not find any reason, however, to have a mandatory proceeding to review the
level of earnings. Instead, during the course of a plan, the staff will request whatever financial
information it deems appropriate to monitor the LLEC compliance with the plan. The Ohio Revised
Code provides broad powers to the staff to request any information it deems relevant to carry out its
regulatory responsibilities. Such information will receive the protections of Section 4901.16, Revised
Code, as always. The Commission has added a provision to the rules which indicates that nothing in
the rules limits the ability of the staff or the Commission to obtain needed information (including
earnings information) during the course of the plan. This condition shall be deemed an implied term
of every submitted plan. The staffs [*54] ability to obtain such information is a critical component
of alternative regulation and is not negotiable. While the staff would be monitoring the plan, there is
no intention that the Commission would alter the plan except as set forth in the rules. The term of
the plans is short enough so that there is no need to disturb the agreed-upon rates or the plan
during its life.

Further, we find no reason to devise a mandatory sharing mechanism in the rules. This is a matter
for review in individual company plans. Certainly, there are different ways to disperse earnings
outside of providing refunds, including reinvestment in the network. As the revised rules indicate, a
company's commitments will be evaluated in light of its earnings. Moreover, we expect LLECs to
include as part of their alternative regulation plans cqnditional commitments which will be based on
an anticipated level of earnings.

ii. Cost Data
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Staff's proposal provided that a cost test shall be used whenever a price change is proposed for a
core basic service, and that the cost analysis associated with price changes subsequent to the
implementation of a plan shall be submitted on a proprietary basis. Most non-LLECs [*55] urged
the Commission to require cost information in support of core basic rates to be filed in the public
record. AT&T recommended that cost data be available to parties under protective agreements or
protective orders so that the information could be reviewed without jeopardizing the confidentiality
and value of the data.

AT&T submitted that the cost test for price increases, which determines whether the price is at or
below its fully allocated cost, should be required for threshold rate increases rather than requiring
the test only for price increases for Cell 1 services proposed during the course of the plan. AT&T
further submitted that this price restriction, fully allocated costs, should be placed on all basic
service categories, including all access service categories.

AT&T's specific arguments relating to cost tests should be addressed in the context of individual
alternative regulation plans. In place of "fully allocated costs", the revised rules provide that, in
determining and setting rates for Cell 1 services, the Commission wills exercise strict regulatory
oversight and review whatever cost information it deems necessary to establish such rates in
accordance with [*56] Section 4909.151, Revised Code. Further, the Commission expects that the
price of Cell 1 services reflect contribution from services classified in other pricing cells.

iii. Deaveraging

Staff's proposal provided for deaveraging as a method of changing or restructuring rates for core
basic services subsequent to the implementation of a plan. CBT suggested that deaveraging be
permitted for all service categories. According to CBT, the ability to deaverage rate structures is
becoming more and more critical as competition in the current marketplace continues to drive prices
closer to true economic costs. CBT explained that as LLECs lose high-volume, low-cost customers to
competition, their ability to subsidize high-cost customers diminishes, and, therefore, with fewer
customers paying for the network, the cost for remaining customers most likely will increase.

OCC submitted that deaveraging is inappropriate for monopoly services, explaining that uniform
rates promote universal service and eliminate discrimination between customers. MCI recommended
that the Commission limit a LLEC's ability to deaverage its prices to geographic- or cost-based
considerations. MCI argued that quantity-based [*57] deaveraging generally cannot be justified
because it is rarely a specific customer's level of usage that produces economies of scale that would
justify a quantity discount. Rather, it is the total usage of all customers that causes the cost saving.
Such savings, according to MCI, should be shared among all customers, not allocated to a specific
customer or customer class on a preferential basis.

The Commission strongly encourages the unbundling of services. As an incentive, the revised rules
reflect that a LLEC may request geographic, market-based deaveraging by customer type for Cell 2
services. Specifically, if a Cell 1 or Cell 3 service has components which meet the Cell 2 limited
competitive criteria set forth in the rules, in the relevant market, that portion of the service subject
to competition may be unbundled from the monopoly portion of the service and reassigned to Cell 2
for deaveraging. Factors which may be considered for the establishment of deaveraged rates are
cost of service, existence of alternative providers, and market demand. While the revised rules do
not specifically address deaveraging for the monopoly portions of services remaining in Cell 1 and
Cell [*58] 3, the Commission would consider a proposal through the waiver process, provided that
the applicant could demonstrate a) that the proposal is cost-based and b) that such a proposal is in
the public interest by addressing the effect that deaveraging of monopoly services would have on
the goal of universal service.

iv. Exogenous Factors

Staffs proposal provided that an applicant may request a change or restructuring of prices for core
basic services based on corresponding exogenous cost factors, which are cost changes related to
external causes beyond the control of the company. MCI suggested the definition of "exogenous" be
expanded to indicate that all fluctuations of these factors must be reflected in service prices. MCI
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submitted that not only should increases in the rate of inflation, for example, be passed on to
ratepayers in the form of rate increases, but corresponding decreases must be assimilated as well.
Specifically, MCI proposed that a LLEC specify in its plan an interval of time at which exogenous
factors would be reflected in its rates. At that time, the Commission would require the LLEC to
reflect any downward adjustments in its rates that the level of the exogenous [*59] factors
suggests. For increases, however, MCI proposed that they may be deferred until a later time at the
discretion of the LLEC because there could be competitive reasons not to increase rates at a
particular time. MCI further submitted that such increases should not be cumulative, but should
reflect the level of the pre-selected exogenous factors at the time the LLEC chooses to pass the
impact through to ratepayers. AT&T submitted that the rule should specify what would be included
or excluded as an exogenous cost factor. In addition, it argued that the rule should be applied
consistently to each LLEC, explaining that if state income tax is exogenous for customers of a LLEC
serving one part of Ohio, it should be exogenous in all parts of Ohio.

In order for a LLEC to make rate changes during the course of its plan which reflect exogenous
factors, it must address the matter in its alternative regulation plan and propose the procedures
which will be used in evaluating such a request. A LLEC proposal must be symmetrical, i.e., provide
for rate increases or decreases based on exogenous factors.

d. Cell 2 and Cell 3 (Non-core Basic)

OTA urged that the proposed pricing structure [*60] for non-core basic services be rejected. OTA
submitted that the proposed pricing structure undermines the policy goal of H.B. 563, which is to
provide an incentive for the introduction of new services. The basic premise of the proposed
structure, according to OTA, is that the more successful the LLECs' efforts, the greater penetration
they achieve, which results in less pricing flexibility. Thus, such a pricing structure actually creates a
disincentive to the introduction and promotion of new services. OTA went on to recommend that the
Commission adopt a simple "min-max" formula since it is easy to administer, contains no vague or
undefined terms, is readily understandable by the public, and has worked well over the years.

CBT likewise urged the Commission to reject the proposed pricing rules for this category.
Specifically, CBT stated that it is imperative that discretionary new services achieve high levels of
subscribership since core basic services will be supported by the revenues of the new services. Thus,
according to CBT, if the pricing scheme applicable to new services limits prices to the LLEC's fully
allocated costs once a certain level of market penetration is achieved, [*61] then the LLEC would
lose needed contribution and may forego the risk associated with introducing new services that
depend upon significant customer demand.

AT&T submitted that the rules should include an enforcement mechanism that permits intervenors to
the proceeding, and other interested parties, to claim, through complaint or otherwise, that the cost
components or levels of non-core basic services have changed during the plan and that minimum
prices should be increased, or maximum decreased. Under OCC's proposal, monopoly services,
whether or not discretionary, would not be eligible for pricing flexibility. Services that would be
categorized as emerging competitive, however, would be eligible for pricing flexibility with a
proposed minimum-maximum pricing structure under OCC's proposal.

We agree that staff's proposed pricing structures for "non-core basic" services are unworkable and
provides no incentive for the LLECs. The revised rules provide that Cell 2 services are basic services,
but must face a limited degree of competition. A company proposing to categorize a service in Cell 2
shall provide similar information that is required for non-basic, Cell 4 services in order [*62] for
the Commission to determine whether alternative providers are available to provide to customers
comparable services which are reasonably available. In addition, for each service proposed to be
classified in Cell 2, the applicant shall propose a price range which establishes a minimum price,
which is above LRSIC, and a maximum price determined within the context of the applicant's
earnings and proposed commitments. The applicant may flex its pricing for the Cell 2 services within
the range. Cell 3 services are also basic services, but which cannot appropriately be classified in Cell
1 or Cell 2. Cell 3 also includes any new basic local exchange service introduced during the term of
the alternative regulation plan, unless classification in Cell 2 or Cell 4 is specifically sought. For Cell
3 services, the applicant shall propose only a minimum price. A company may flex its pricing aboUy,g0®"n
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the minimum price. A company may continue to charge a current rate for an existing service which
falls into Cell 2 or Cell 3 even though the price may be below LRSIC. However, when the company
first proposes that the rate be lowered during the course of its plan, the company shall submit
cost [*63] data to the staff which demonstrates that the new proposed rate is above the LRSIC.

We disagree with AT&T that the rules should provide for a specific enforcement mechanism. Nothing
in the rules precludes any party from initiating a complaint under Section 4905.26, Revised Code.
The revised rules provide that a LRSIC study will be required for a change in the current rate in Cell
2 and Cell 3, or for new services proposed to be classified in Cell 2 or Cell 3. In addition, any "
requests to lower the floor or increase the ceiling will be considered an amendment to an alternative
regulation plan, and will be subject to whatever procedures the Commission deems appropriate
consistent with the rules, which may include a hearing.

Up-to-date price lists are required to be maintained at all times for Cell 2 and Cell 3 services. A
company that changes a price within a pre-approved range shall file its new price list on or before
the effective date of such change. Further, the revised rules provide that, for both Cell 2 and Cell 3,
the applicant shall file an application, including a proposed customer notice, when it intends to
withdraw a service. The Commission shall review the application [*64] and customer notice within
30 days after the application is filed and unless an entry suspending the application is issued, the
service will be withdrawn automatically on the 31st day.

e. New Services

Staff's proposal provided that all new services will be classified as non-core basic, unless upon
investigation, complaint, or application, the Commission finds that the service should be classified
differently. AT&T had no objection to all new services being categorized as "non-core basic" as long
as the category is considered a basic category under Section 4927.04, Revised Code, and that the
new services be treated pursuant to that section. OTA submitted that the proposal lacks a procedure
for the introduction of new services, arguing that the rules should specifically require an
informational submission to the staff and timely review of a LLEC's determination of the pricing
treatment for the new service. CBT objected to the proposed rule, arguing that the rule goes beyond
Sections 4905.26 and 4909.18, Revised Code, which require a hearing and a finding by the
Commission that a filing is unjust or unreasonable before negative action may be taken towards it.
CBT recommended the [*65] adoption of the rule for classification of new services proposed by
OTA, which provides that "all new services would be classified as non-core basic unless, upon
complaint and after a hearing, the Commission found that the classification of the service was
unjust, unreasonable, or in violation of law."

Under the revised rules, unless the applicant seeks classification in Cell 2 or Cell 4 and the service
meets the competitive requirements, all new services proposed during the term of an alternative
regulation plan shall be categorized as Cell 3 services. We agree with CBT's argument that these
services, which may be tariffed pursuant to the Commission's authority under Section 4909.18,
Revised Code, would remain in Cell 3, unless upon complaint, or upon its own motion, and after
hearing, the Commission finds that the filing is unjust or unreasonable. Therefore, the rule will be
revised accordingly. Applications for new services are to be served upon all parties to the proceeding
in which the alternative regulation plan was approved or anyone who requests notice of new service
applications, and who is not otherwise represented. The applications for new services shall be
reviewed [*66] by the Commission within 30 days after the application is filed, and unless an entry
suspending the tariff is issued, the proposed service will go into effect automatically on the 31st day.

Further, the revised rules provide that, for all new services, a company shall provide a proposed
customer notice to be approved by the Commission, or shall explain why such notice is not
necessary. Finally, the application shall also discuss the company's plans to educate customers
concerning existing alternatives to the service (e.g., the Annoyance Call Bureau as a substitute for
Call Trace) or other information deemed by the Commission necessary for public education (e.g.,
blocking service for Caller ID).

f. Cell 4 ( Non-Basic)
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AT&T suggested that staff's proposal be clarified to indicate that the informational price sheets and
the notices of withdrawal be deemed public documents. Sprint objected to the entire premise that
non-basic services would be detariffed, again arguing that such a measure is unreasonably
preferential to the LLECs, since the IXCs are not afforded such treatment. In addition, Sprint argued
that as to non-basic services, the LLECs should be required to demonstrate [*67] that proposed

; prices are in compliance with an imputation requirement.

First, we acknowledge Sprint's argument that the detariffing of fully competitive LLEC services
creates a disparity between the LLECs and their competitors. The Commission notes that it is
reviewing this issue in Case No. 89-563-TP-COI, In the Matter of the Commission's Promulgation of
Alternative Regulation Requirements for Competitive Providers (89-563), in an expeditious manner.
Next, as to imputation, the revised rules require that non-basic services shall be priced above their
LRSIC, which by definition includes imputation. We agree with Sprint that the LLECs should
demonstrate that the prices are in compliance with this requirement. Accordingly, the rules have
been revised so as to require the LLECs to provide a LRSIC study upon the request of the staff. Staff
will be able to monitor the pricing of the Cell 4 services by conducting a periodic compliance review.
Finally, the LLECs will not be required to file informational price sheets, but will be required to file a
notice of withdrawal of a Cell 4 service.

g. Tariff Review

Staffs proposal provided that tariffs for price changes after an alternative [*68] regulation plan is
implemented will automatically go into effect on the 31st day after the application is filed, unless an
entry suspending the tariff is issued within that time period. Sprint argued that the proposed rule is
unreasonable and should be rejected since the IXCs are subjected to a more lengthy time frame (45
days) for similar filings of their competitive services. Many other non-LLECs argued that 30 days is
not sufficient time for the Commission to review such filings. OPCA requested that the rules should
provide for a mechanism which would allow interested parties to trigger the suspension of a tariff.

We find that 30 days is a reasonable time period in which to review tariff filings. In allowing tariffs to
go in effect, the Commission would not be making a determination that there is nothing wrong with
the tariff; rather, the Commission would be making a determination that the tariff does not appear
to be unjust or unreasonable based on the information submitted in the application. Certainly, for
those changes that will be more complicated, the Commission can suspend the tariff filing. The
revised rules provide a mechanism in which an interested person may request [*69] the
suspension of a tariff filing which is similar to the current practice before the Commission.
Specifically, an interested person may file an objection, which sets forth the basis on which the
Commission should reject the filing, to a tariff application or an application for a contractual
arrangement up to 14 days after the filing of the application. The LLEC would then have seven days
in which to respond to the objection. This opportunity to object does not mean that interested
persons should automatically file motions to intervene in the tariff proceeding. Motions to intervene
should not be filed until such time as the Commission would decide, based on the information filed
in the objection, that the rate may be unjust or unreasonable and schedules a hearing.

Furthermore, the revised rules provide that the automatic approval of a tariff filing may be fully or
partially suspended by an attorney examiner for further Commission review. Under full suspension,
the service introduction or change in conditions or terms of service may not occur until the
Commission takes further action. Under partial suspension, the automatic approval may be
suspended, but the service may be permitted [*70] to be introduced or offered under the proposed
terms and conditions of service. However, such terms and conditions of service may be modified by
the Commission subsequent to its further review. Again, we recognize the IXCs' concern about the
inequity in the tariff review process. However, that concern is being addressed within the
Commission's investigation in 89-563.

As discussed above, a LLEC may request to classify a new service in Cell 4, or move an existing
,service into Cell 4. Since the application would be a formal filing with the Commission, interested
persons would in effect have notice and an opportunity to file objections before the application was
approved under a 30-day review process. Notice of the filing of such an application is to be served
on each party to the proceeding in which the alternative regulation plan was approved and anyone
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else not otherwise represented who requests such notice. We find that this process meets the
statutory due process requirements set forth in Section 4927.03, Revised Code. The Commission
notes that this expedited process (30-day review) is only available to LLECs who have an approved
alternative regulation plan which includes [*71] existing Cell 4 services. A LLEC who does not have
such an approved plan, or a LLEC who has no alternative regulation plan, would have to file under
the alternative regulation rules for an application under Section 4927.03, Revised Code, if it desired
to have any service classified as Cell 4, or otherwise detariffed. In essence, this is an incentive for a
LLEC to file an alternative regulation plan which includes all of its existing services.

h. Capital Recovery

Staff's proposal provided that an applicant as part of its plan may propose capital recovery levels
that reflect the current calculated economic lives of telecommunications equipment. OCC submitted
that this language, in essence, proposes one particular depreciation methodology, remaining life,
over other methodologies. OCC argued that it is inappropriate to single out this one depreciation
methodology since it would provide the most depreciation expense in rates for LLECs. MCI
expressed concern that if LLECs are given undue flexibility regarding capital recovery decisions,
basic service rates could unjustifiably increase. MCI cited two possible situations which may cause
problems: 1) When plant that is adequate for [*72] delivery of basic telecommunications service is
prematurely retired, to the detriment of monopoly rate-payers; and 2) When investment in plant is
made, which is not necessary for regulated services.

In an attempt to quell the concern that the rules only allow a LLEC to propose a remaining life
methodology, we have added the language, "proposals to be considered by the Commission
include", to the capital recovery rule. A LLEC certainly is not precluded from proposing a different
depreciation methodology just because the remaining life methodology is mentioned within the rule.
We are not intending by the rule to signal a preference for one methodology over another.

i. Cross-Subsidization

The Ohio Newspaper Association (ONA) and others raise concerns about the potential for cross-
subsidization of a LLEC's competitive services by monopoly revenues. ONA further argues that we
should require separate subsidiaries for certain competitive LLEC services.

The Commission, along with the FCC and other state commissions, is vitally concerned about
potential cross-subsidization as LLECs move into more competitive arenas. Although we will not
address the merits of ONA's proposal in this [*73] rulemaking, we have added a provision
requiring the LLECs to address this issue in their alternative regulation plans and in their Section
4927.03, Revised Code, filings. The LLECs should consider and address the pros and cons of creating
separate subsidies or other means to eliminate possible subsidies.

3. Contractual Arrangements

Staff's proposal provided that a LLEC may enter into individual contracts with its customers for non-
core basic and non-basic services. AT&T submitted that the rule would have to be modified if the
Commission approves a definition for "non-core basic" that would include services that lack sufficient
competitive aspects to satisfy Section 4927.03, Revised Code, in order to prohibit cross-
subsidization in contracts that include both competitive and non-competitive services.

Sprint argued that a LLEC should be prohibited from entering into private contractual arrangements
for basic services. It explained that since Section 4927.03, Revised Code, does not provide for
exemption of Chapters 4905 and 4909, Revised Code, for basic services, then those chapters still
apply to the LLECs. Specifically, Sprint noted that Sections 4905.26 and 4905.35, Revised [*74]
Code, provide that complaints may be brought against a public utility for unjust discrimination or
preferential rates, charges or services, and that a public utility is prohibited from giving undue or
unreasonable preference or advantage to any person, respectively. Hence, Sprint argued that
because there are no exemptions from these provisions available for basic service, private
contractual arrangements for basic service which result in preference or advantage to a particular
person must be prohibited. Sprint also submitted that the public should be advised when a contract
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has been filed, and that the language "sufficient cost justification" be replaced with an imputation
requirement.

The Federal Executive Agencies (FEA) submitted that contracts should be permitted for core basic
services to cover usage charges on Centrex or PBX systems. In addition, they suggested that
instead of a 30-day approval, contracts should be implemented immediately, and that the
Commission's review should extend only to a determination that all services recover at least the
LRSIC. If the Commission would determine that the services are provided at below LRSIC, then the
Commission should direct the [*75] LLEC to absorb any losses from the non-compensatory
contracts. FEA argued that without automatic implementation, the LLECs could be at a competitive
disadvantage.

The Carriers argued that contracts should be allowed for cellular and radio common carrier
interconnection services, which are core-basic services, since virtually all interconnection services
and facilities are provided pursuant to contract. In addition, the Carriers requested that the
Commission clarify that the LLECs cannot unilaterally impose interconnection rates by filing tariffs
for interconnection services.

We find no basis to prohibit a LLEC from entering into a contract for a Cell 1 or Cell 2 service, where
it faces a current competitive challenge for the provision of such services and is able to
demonstrate, or has demonstrated, the legitimacy of the specific competitive challenge to the
Commission, or faces other unique circumstances. The LLEC, however, will have to submit sufficient
cost justification for the individualized rates set forth in a contract for Cell 1 and Cell 2 services
including that the contract price is above LRISC with imputation. The Commission shall review the
proposed contract and [*76] supporting cost justification within 30 days after the application is
filed, and unless an entry is issued suspending the application within that time period, the proposed
contract will be approved automatically and be effective on the 31st day. As discussed, infra, there
would be an opportunity to object to the filing within 14 days of the filing of the contract. In
extraordinary situations, upon notice to the Commission, a LLEC may implement a contract
immediately with a particular customer for a Cell 2 service or for Cell 2 services combined with other
services if it faces an imminent competitive threat. If this privilege is abused, the Commission may,
in a subsequent order, limit the applicant's use of such authority if it deems that the applicant has
utilized this procedure contrary to the intent of the rule. nll

nil The LLECs can work with the Commission staff and exercise considerable self-help in this area.
Specifically, LLECs can submit and obtain pre-approval of cost catalogues and then have the ability
to implement contracts immediately upon filing.

Further, the proposed rules provide that, in cases where a contractual arrangement contains both
Cell 1 services [*77] and Cell 2 or Cell 4 services, cost justification shall be provided to ensure that
Cell 2 and Cell 4 service elements are each priced above their respective LRSIC, including an
adjustment as defined in the rules. In addition, the proposed rules provide that a company may
seek pre-approval of contractual arrangements for Cell 2 services, provided the company seeks
approval of the terms and the criteria for the rate schedules applicable to the services covered by
the arrangements. Once the terms and criteria for rate schedules are approved by the Commission,
contractual arrangements falling within those approved parameters will be allowed to take effect
immediately upon their filing with the Commission. Finally, as discussed infra, any references to
"proprietary basis" have been deleted from the rules, including the rules for contractual
arrangements. Thus, a contract for services will not automatically be deemed proprietary.

4. Privacy

The LLECs argued that staff's proposed privacy rule should be deleted since the Commission could
adequately address the relevant issues for a particular service during the review process of a plan or
in a complaint proceeding. OCC, on the [*78] other hand, urged the Commission to adopt
penalties for failure of the LLEC to invoke the suspension when, after implementation of the service,
privacy concerns arose. OCC suggested that the statement indicating that no privacy concerns exist
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in regards to a particular service should be verified, under oath, by a designated officer.

We find that this proposed rule is unnecessary. The 30-day review period for new tariff filings will
give staff and intervenors an opportunity to identify the possibility that a new service invokes
privacy concerns. Aside from that provision, we would expect that the LLECs would request on their
own that the 30-day time frame be suspended when they know or suspect that a particular service
would cause such concern. In addition, the complaint process is available to address these concerns
after a tariff has been issued, and we encourage interested parties to use this process. Accordingly,
the rule will be deleted.

E. Hearings

Staff's proposal provided provide that, upon a motion for good cause shown, the Commission may
order that a hearing be held on an application. The motion was to be filed within five days after the
filing of the staff report. [*79] Most of the non-LLECs argued that since a hearing is required
under Section 4909.19, Revised Code, an application filed pursuant to Section 4927.04, Revised
Code, would also be subject to a hearing requirement. Specifically, LCI submitted that the Ohio
Supreme Court held that Section 4905.26, Revised Code, mandates that an evidentiary hearing be
held when price changes are being proposed for basic services, citing Ohio Bell Telephone Company
v. Pub. Util. Comm., 64 Ohio St. 3d 145 (1992). In addition, LCI suggested that additional time be
allowed for filing a motion for a hearing after the staff report has been issued.

OTA argued that just because a plan submitted under Section 4927.04, Revised Code, would be filed
pursuant to Sections 4909.18 and 4909.19, Revised Code, does not necessarily mean that all of
Section 4909.19, Revised Code, would be controlling. Further, OTA refuted LCI's reliance on the
Ohio Bell case, arguing the court had "narrowly" held that before the Commission may unilaterally
reduce a rate through its policy making authority, it must hold an evidentiary hearing under Section
4905.26, Revised Code. OTA submitted that the court's holding does not [*80] extend to every
rate action, or alter the "in its discretion" language in Chapter 4927, Revised Code.

It is clear that, under a plan filed pursuant to Sections 4909.18 and 4909.19, Revised Code, only the
method in which rates are established under Section 4909.15, Revised Code is waived. That part of
Section 4909.19, Revised Code, which provides that an evidentiary hearing shall be held for an
increase in rates, is not waived. The statute is clear that a hearing is discretionary only for an
application filed under Section 4927.03, Revised Code. In the revised rules, we have clarified that
hearings are mandatory for alternative regulation plans filed under Section 4927.04(A), Revised
Code, and that they shall be conducted within 45 days after the filing of the staff report. In addition,
local hearings shall also be held in accordance with the criteria set forth in Section 4903.083,
Revised Code. The revised rules provide that a request for a hearing on an application filed under
Section 4927.03, Revised Code, shall be filed within 20 days of the Commission's entry accepting
the application for filing.

OTA requested that a time limitation be set for the completion of a hearing. [*81] In addition,
United specifically proposed that a hearing on an alternative regulation plan be completed within 40
days after scheduling the hearing. We find OTA and United's proposals on this point to be
administratively unworkable and potentially violative of due process guarantees contained in Section
4927.04, Revised Code. Moreover, if implemented it could prove extremely shortsighted since it may
be a LLEC which would request additional time to submit rebuttal testimony. That being said, we
expect full cooperation from all parties so that the hearing process may proceed as expeditiously as
possible and reserve the right to prevent repetitive examination or cumulative evidence and to
impose costs pursuant to our existing authority.

F. Participation By Parties And Staff

1. Intervention

Staffs proposal provided that intervention must be requested within 14 days following the
Commission's order accepting the application for filing, and that if an intervenor fails to file an
objection to the application or staff report, its status as an intervenor is lost. Most non-L^0^36
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commentors objected to both aspects of the proposed rule and proposed that the time in which
intervention [*82] may be requested be extended to 30 days. OTA, on the other hand, argued that
the Commission should restrict participation of intervenors to those who have filed objections,
pointing out that "the statute presupposes that objections will be filed in calling for consideration of
the legal position advanced by the prospective intervenor."

Columbus argued that the newspaper publication ordered by the Commission in the entry accepting
the application for filing may be the only notice that some intervenors receive and, consequently, 14
days for filing a motion to intervene is inadequate. Columbus further argued that, since intervention
must be sought prior to the filing of a staff report, many intervenors would be compelled to
"undertake blanket preventative interventions". Further, Columbus argued that, if an intervenor
loses intervention status by not objecting, then the intervenor would be forced to file artificial
objections or objections in the nature of positive support, but coached in objection-type language,
should an intervenor agree with the staff and/or company positions. AT&T suggested that an
enforcement mechanism be created in the rules to allow intervening parties to [*83] commence
actions to enforce the plan restrictions during the course of a LLEC's plan.

For the reasons stated by Columbus, we agree that the provision which requires objections to be
filed in order to intervene should be deleted. In addition, we agree that additional time to request
intervention should be allowed. A motion in an application under Section 4927.04(A), Revised Code,
shall be filed within 30 days after the filing of the staff report. Further, since a hearing is
discretionary in proceedings pursuant to Section 4927.03, Revised Code, motions to intervene in
those proceedings should not be made until the Commission determines that a hearing is necessary.

2. Objections

OCC suggested that the requirement in staff's proposal that objections be under oath be deleted
since objections are not evidence and are usually based on information received from the company.
AT&T submitted that the rule should require only that the objecting party explain why the
application fails to meet the requirements of the statute or these rules, or is otherwise not in the
public interest. Specifically, AT&T argued that the rule inappropriately places a burden on the
customers and competitors [*84] by requiring demonstration that the proposal is "unjust and
unreasonable." AT&T suggested that it is the applicant's burden to demonstrate affirmatively that
the proposal is consistent with either Section 4927.03 or 4927.04, Revised Code, and is in the public
interest.

MCI submitted that not only is the 30-day time frame too short, but the requirement that objections
be filed is burdensome and meaningless. MCI argued that specific objections are unnecessary and
meaningless since all rates are at issue in a rate application relying on AT&T Communication, Inc. v.
PUCO, 51 Ohio St. 3d 150 (1990). METAS-Ohio suggested that the requirement of filing objections
be deleted since issues can be narrowed in prehearing conferences.

We disagree that objections to the staff report are meaningless, and that the rule places the burden
on intervenors instead of the applicant. The purpose of having objections is to frame the contested
issues that will be addressed in the hearing so as to expedite the hearing process. Objections will be
particularly meaningful in the alternative regulation proceedings since there will presumably be
numerous intervenors. Further, we agree with OCC that the [*85] requirement objections be under
oath should be deleted. We interpret stafPs intent behind the original rule to be to discourage
frivolous objections. We agree with stafPs intent but feel that existing Commission procedures
adequately handle such matters. The requirement of an affirmation would add little substantive
value but instead might cause a flurry of Ohio Rules of Civil Procedure, Rule 11-type motions which
will only work to delay the process. Objections to the staff report shall be filed within 30 days. A
LLEC shall have 10 days to file a response to the objections.

According to Section 4927.03, Revised Code, the public is entitled to submit comments on an
application filed pursuant to that statute. Thus, the revised rules provide that comments may be
submitted concerning an application filed pursuant to Section 4927.03, Revised Code, within 20 days
after the filing of the Commission's entry accepting the application for filing. Such comments should
sufficiently explain how the applicant has failed to demonstrate in its application that the service(s)
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meet the competitive requirements of Section 4927.03, Revised Code, and sufficiently explain how
the application [*86] is not in the public interest. A LLEC shall have 10 days to file a reply to the
comments.

3. Discovery

CBT submitted that the discovery rule should require that intervenors demonstrate that the
information sought is clearly relevant to the specific proposal being considered, and that limitation
on the scope of discovery should be strictly enforced. United and MCI submitted that staff should be
subject to discovery. Specifically, MCI stated that staffs expertise is a resource that could be of
"inestimable value" in alternative regulation cases, and, therefore, staff should not be handicapped
from full participation as a party.

We find no reason to limit discovery as suggested by CBT since the term "clearly relevant" is
undefined and since the general assembly has already instructed us to use the Ohio Rules of Civil
Procedure as a guide concerning discovery. We also disagree with the suggestion that staff be
subjected to discovery. Such a measure would impose an enormous burden on the staff and delay
the very process which United wants to expedite. Further, the staff's report will provide the
necessary and valuable input needed in these cases.

4. Stipulations

Staff's proposal [*87] provided that, unless the Commission acts otherwise, a stipulated plan
would be effective on the 16th day after the stipulation was filed, Coin Phones, Inc. and GCWRO
suggested that 15 days is inadequate for the Commission to make its review of a stipulation. They
specifically recommended that at least 30 days be allotted for Commission review. OCC submitted
that all automatic approvals set forth in the proposed rules are unlawful. In support of its argument,
OCC cited: 1) Section 121.22, Revised Code, which requires a public revelation of Commission
considerations for decision making; 2) Section 4903.09, Revised Code, which requires the
Commission to file "findings of fact and written opinions setting forth the reasons prompting the
decisions. . ."; and 3) Section 4909.19, Revised Code, which requires consideration of a
recommended opinion and order in an "open, formal, public proceeding in which overview and
explanation is presented orally. Thereafter, the Commission shall make such order respecting the
prayer of such application as seems just and reasonable to it."

We agree with GCWRO and Coin Phones, Inc. that 15 days would not be enough time for the
Commission to determine [*88] the reasonableness of the stipulation. Accordingly, the revised rule
will reflect that the stipulation would not be effective until the 31st day after the filing of the
stipulation, unless the Commission acts otherwise.

It is not clear why OCC is objecting to the automatic approval process in cases where all the parties
and staff would enter into a stipulation. Contrary to OCC's arguments, completely stipulated cases
would no longer be contested and the requirements of Section 4909.19, Revised Code, would no
longer apply. OCC's argument, however, would have merit if it was directed to the filing of partial
stipulations. Partially stipulated cases would still be considered contested and subject to Section
4909.19, Revised Code, which would require a hearing for an application filed under Section
4927.04(A), Revised Code, and which would require the Commission to issue an order with findings
of facts and conclusions of law.

G. Commission Order

1. Commission Consideration

OCC recommended that the list of factors to be considered by the Commission in its order should
not be all-inclusive, and that an additional factor should be added which would allow the
Commission to consider [*89] any other factors regarding the public interest which parties may
raise. Several other commentors suggested adding specific factors such as how the plan impacts at-
risk groups and the goal of universal service, and whether the plan unduly or unreasonably
disadvantages a particular customer class or telephone company. OTA submitted that it doeeop^t)N^B
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oppose adding other factors to the list, but cautioned that the list should not be all-inclusive and
should not limit the Commission's flexibility.

We agree with both OCC and OTA that the Commission should not be limited to an all-inclusive list
of considerations. While the factors already listed in the proposed rules are sufficiently broad so that
the Commission would have flexibility, OCC's suggestion of adding language to the effect that "the
Commission may consider any other factor which the Commission may deem relative in determining
whether the plan is in the public interest" has merit. In addition, the Commission will consider the
effect that a particular plan will have on the goal of universal service. Accordingly, the revised rules
will reflect such additional language.

2. Consent

Section 4927.04, Revised Code, provides [*90] that in instances where the alternative method is
proposed by the Commission, the applicant must consent. Staffs proposal provided that an
applicant shall consent to a plan which has been amended by the Commission "with respect to
elements proposed under the provisions of Section 4927.04, Revised Code", within 30 days of the
Commission's order, or applicant forfeits any such rights.

OCC argued that the statutory consent requirement is an unconstitutional delegation of authority by
the Commission and the legislature to the LLECs, and is not in the public interest. OCC suggested,
however, that if the consent provision is implemented, then the Commission should specifically limit
the frequency with which a LLEC may refile an application when it has denied consent, such as not
more than one application every two years. ONA argued that, if a LLEC fails to consent to a plan,
then the application should be treated under traditional rate-of-return regulation.

OTA submitted that the rule should be amended to reflect that consent is not required until after a
final Commission order is issued. Otherwise, according to OTA, the applicant may be forced to
exercise its consent option while [*91] applications for rehearing are pending. In addition, OTA
argued that the language "elements proposed under the provisions of Section 4927.04, Revised
Code", should be deleted from the proposed rule, since it contemplates that there may be
"elements" of a plan which are not subject to the applicant's right to consent. OTA urged that the
applicant's right to consent must extend to any aspect of a plan which is modified by the
Commission, as provided by the statute, or else the LLECs would be subjected to unquantifiable risk
in filing a plan.

Contrary to OCC's arguments, the Commission cannot deny a LLEC a statutory right regardless of
how the Commission views that statutory provision. Therefore, the consent provision shall remain a
part of the rules for an alternative regulation plan. We agree with OTA that consent should not be
required until after the Commission issues its final order. We also agree that the language "with
respect to elements" is vague and not consistent with the statute. We find the consent provision in
the statute applies to the entire alternative regulation plan. Specifically, we find that "method" as
used in the statute refers to the entire plan, including [*92] commitments, which is being
considered by the Commission. Accordingly, the rule should be revised to reflect clearly that the
applicant's right to consent goes to the entire plan. This being said, we find that the consent
provision requires the LLEC to accept or reject the Commission's order on the plan as a package. A
LLEC cannot "line item veto" a Commission order modifying a LLEC filed plan. Further, subsequent
to plan adoption, if a LLEC proposes an amendment to a plan, its right to consent to the
Commission's final order concerning that amendment still exists.

We do not agree that the application should remain in effect and default into traditional rate-of-
return regulation should a LLEC fail to consent to an alternative method proposed by the
Commission. We would note, however, that failure of any alternative regulation plan of a LLEC for
lack of consent would result in the LLEC continuing to be subject to whatever rates were in effect at
the time of filing. Thus, in the case of a LLEC making a first alternative regulation filing, failure of
the plan for lack of consent would result in the LLEC continuing to be subject to rates set under
traditional regulation. Upon [*93] LLEC rejection of a Commission order concerning an alternative
regulation plan, the Commission retains all of its statutory authority under Title 49 of the Revised
Code and may take any action it deems appropriate pursuant to its lawful authority. We are00©n̂ 33
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concerned, however, about the significant costs that would be incurred by the Commission in
investigating an alternative regulation application as was discussed previously in this order.

H. Term Of An Alternative Regulation Plan

1. Extension

Staff's proposal provided that a LLEC may request an extension of the term of an approved plan by
filing an application with the Commission. AT&T and the Cable Association recommended that
intervenors and interested parties should be served notice of a request to extend a plan.

We agree that, upon filing a request to extend the plan, the intervenors in the proceeding in which
the plan was adopted and anyone who requests to be served with such notice who is not otherwise
represented should be served a copy of the request by the LLEC. Further, the revised rules provide
that a LLEC should request the extension no later than three months, prior to the expiration of the
plan, in order to give [*94] the Commission and interested parties sufficient time to review the
status of the plan. The Commission shall order such procedures as it deems necessary, consistent
with the rules, in its consideration of the request. If a LLEC does not want to extend an approved
alternative regulation plan, but instead wants to submit a new plan, then it must file a notice of
intent to file a new proposed plan no sooner than 12 months, but no later than six months, prior to
the expiration of the approved plan. The new proposal will be subject to the filing requirements set
forth in Section III of the rules.

On another front, the rules should not be read as prohibiting a LLEC from filing a plan in phases in
order to expedite the process. Although the Commission and the parties should be made aware of
the entirety of the company's proposal, it may be prudent, under certain circumstances; for the
company to propose and the Commission to review the plan in phases.

2. Amendment or Termination

Staff's proposal provided that if a LLEC requests that a plan be amended or terminated, then the
Commission has 60 days to act on the request, or the amendment or termination goes automatically
in effect. [*95] OCC again asserted that an automatic approval would be contrary to law, citing
Section 4909.19, Revised Code, which requires the Commission to set forth findings of facts and_
conclusions of law. In addition, OCC submitted that the rule applying to amendments of a plan is so
vague that it would be possible for a LLEC to propose a new plan outside the regulatory process and
thereby avoid a hearing. OCC also recommended that a LLEC should be precluded from switching
back and forth between alternative regulation and rate-of-return regulation. OCC cited the FCC's
alternative regulation order which stated in part ". . . a LLEC electing price cap regulation shall not
have the option to return to rate of return regulation." Policy and Rules Concerning Rates for
Dominant Carriers, 5 FCC Rcd 6786, para. 269 (1990).

Because an amendment to a plan could be very comprehensive or just a minor modification, it is
difficult to contemplate to what extent and under what circumstances an alternative regulation plan
would be amended. Likewise, a mid-term request for termination of a plan may raise various issues,
all of which cannot be contemplated at this time. Thus, it is imperative that [*96] the Commission
have the flexibility to direct the appropriate procedures to be taken, whether that be the filing of
comments or holding a hearing, consistent with these rules. Contrary to OCC's suggestion, a LLEC
will not be able to make such a request outside the regulatory process just because the rules do not
provide for specific procedures. Therefore, the revised rules will still provide that the Commission
will order certain procedures that it deems necessary, consistent with the rules. We share OCC's
concern with a LLEC switching back and forth from alternative to traditional regulation. Such action
could defeat the allocation of risks and rewards inherent in incentive regulation. This issue needs to
be addressed on a case-by-case basis.

Finally, we find no reason that a request to amend or terminate an alternative regulation plan should
be subject to an automatic time frame. Since the Commission would be issuing an entry advising the
applicant and interested parties of the relevant procedures, such a provision is contradictory and
should be deleted from the rules.
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The revised rules provide that proposed changes of price floors or ceilings during the course of an
alternative [*97] regulation plan, which were not contemplated within the plan, constitute a
proposed amendment of such plan. However, nothing in the rules prohibits a LLEC from filing a self
complaint to propose minor rate changes, e.g., a bad check charge. The Commission would deem
such a filing as a request to amend an alternative regulation plan and would order procedures that it
deems appropriate, consistent with the rules.

3. Modification or Revocation by the Commission

The proposed rules provide that the Commission may, after hearing, revoke any approved
alternative regulation plan when it finds that such revocation is in the public interest. OTA and
United submitted that the rule should be deleted since Section 4927.04, Revised Code, does not
enable the Commission to unilaterally revoke an alternative regulation plan. OTA suggested that a
procedure should be available for the Commission and the company to mutually review the progress
of a plan. AT&T and AARP suggested that any party should be able to either request an investigation
as to whether a plan should be revoked or modified, or move to revoke a plan.

In their comments, the LLECs have expressed major concern over the broad [*98] authority set
forth in the staff's initial rules for the Commission to modify or revoke a plan where the Commission
deems it in the public interest to do so. The LLECs have expressed concern with the uncertainty
such a rule would create in the financial community. For a plan to work, there must be a certain
amount of trust on the part of all parties coupled with strict regulatory oversight as to whether its
terms are being abided by. Through a significant revision to this rule, the Commission is herein
indicating its commitment to abide by the terms of an agreed-upon plan by rejecting the staff's
initial proposal and instead providing a rule which indicates the Commission's intentions to abide by
a plan's terms with modification or revocation only if its terms are not abided by. Moreover, as a
further protection, the LLECs are being provided notice and hearing (as suggested by CBT) along
with an opportunity to cure non-compliance prior to Commission action. In order to provide balance
to this rule, the Commission will accept filings by interested persons petitioning for such action on
the basis of LLEC non-compliance. In ruling on any request or on the Commission's own motion,
[*99] the Commission will consider the financial impact on the LLEC of the action being proposed.

1. Complaint Proceedings

Several commentors suggested that specific procedures for the expeditious resolution of disputes
need to be included in the rules. OCC expressed concern about consumers' rights if all non-basic
services would be detariffed and exempted from Chapters 4903 and 4905, Revised Code. In
addition, CENTEX Telemanagement, Inc. suggested that Section 4909.153, Revised Code (hearing of
service complaints during rate proceeding), should still apply to a LLEC that has detariffed services.

As we explained in the discussion of non-basic services, the Commission does not intend to exempt
any LLEC from Sections 4905.26 and 4909.153, Revised Code. We recognize that the complaint
proceeding will be an integral part of alternative regulation. We will endeavor to carry out the
complaint process in the most expeditious manner possible and create an environment conducive for
alternative dispute resolution. To that end, we will issue a procedural entry in the case within 60
days of the filing of the complaint. Further, to ease the burden on complainants and to enable the
parties' [*100] experts to deliberate the relevant issues, the Commission would consider, on a
case-by-case basis, waiving its rule that the parties have to be represented by counsel in the
settlement process. We reserve judgment as to whether we need to devise a special complaint
process for the handling of complaints which may arise under alternative regulation.

3. Customer Education

Today's telecommunication environment and incentive regulation provide many more choices for
consumers in choosing the type of services they take from the network, as well as from whom, For
consumers to be able to make these choices, they must receive full and balanced information from
their providers. The Commission clearly has a role in assuring the accuracy and completeness of
customer information, particularly since traditional protection for consumers such as that found in
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the Ohio Consumer Protection Act are not applicable to LLECs. For this reason, the Commission has
added a provision making clear its continued oversight role in this area. We expect LLECs to work
with the staff in a cooperative manner to resolve any differences in this area in an expeditious
manner and would expect the OCC to continue [*101] to bring these matters to the staff's
attention, although hopefully in a less confrontational manner than has been seen to date.

III. CONCLUSION

The Commission concludes that the framework for alternative regulation for the LLECs, set forth in
Appendix 1 of this order, is in the public interest and establishes processes through which the
specific policy goals articulated in Section 4927.02, Revised Code, may be achieved. Specifically,
this framework provides for two separate procedures by which the LLECs may request alternative
regulation, as contemplated by H.B. 563. The first procedure allows LLECs to request alternative
regulatory requirements for fully competitive services under Section 4927.03, Revised Code. If a
LLEC demonstrates that a service is fully competitive based on the specific criteria set forth in the
statute, the service may be detariffed under these rules, provided the Commission determines that
such a measure is in the public interest. While this detariffed service would still be subjected to the
Commission's regulatory oversight authority, we believe this measure would afford the LLECs the
flexibility, as intended by H.B. 563, to meet the market demands [*102] present in today's
telecommunications environment.

The second procedure allows LLECs under Section 4927.04(A), Revised Code, to request alternative
methods of establishing rates for basic services, and services not otherwise subject to alternative
regulation. The methodology established under this statute will be one other than the traditional
rate base, rate-of-return methodology currently utilized by the Commission to regulate the LLECs.
We believe the intent of the statute was to afford the LLECs reasonable flexibility in the pricing of
their services in return for, among other things, universal service, high efficiency, quality of service,
enhanced customer service, and advanced technology. We believe that the flexible pricing schemes
provided in these rules, in particular for the emerging competitive and discretionary services, will
allow the LLECs to achieve all of these goals, while still affording the LLECs an opportunity to
develop unique, individual alternative regulation plans. Through the requirement of commitments by
the LLECs, which will be generated from customer input, the Commission will be able to measure the
reasonableness of the methods for establishing rates. [*103] Again, we believe that these rules
are consistent with the goals set forth in the statute and will provide LLECs sufficient flexibility in the
pricing of their services so they can respond actively to market demand, as contemplated by H.B.
563.

Most importantly, these procedures established in the rules will be conducted in a public forum. The
Commission has made several changes to the staff's proposal which exemplify our sincere desire to
create an environment for active participation among the various interests. First and foremost, the
Commission has assured that all alternative regulation plans would be subject to an evidentiary
hearing, along with local public hearings. Second, we have extended the time frames in which
interested persons may file objections and motions to intervene. Third, the Commission has
established a process whereby interested persons may file objections to new tariff filings and
contractual agreements. Finally, the rules set forth specific procedures which ensure due process
protections for the competitive service applications. In addition to these changes, the Commission
has expressly committed itself to expediting the complaint process. We believe [*104] that these
particular changes to the staff's proposal improve the ability for interested persons to participate in
the alternative regulation processes.

These rules are simply the next step begun in our 944 cases to relax regulation as we move toward
a more competitive environment. Because of the diversity of our LLECs and the situations they face,
it has been difficult to craft a set of rules to govern every situation. We urge all parties to work with
rather than against the Commission and its staff to make the rules woi-k within a constructive and
positive atmosphere.

ORDER:

It is, therefore,
000292
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ORDERED, That it is in the public interest to adopt the alternative regulatory requirements, as set
forth in Appendix 1 of this order, for large local exchange companies with 15,000 access lines or
more. It is, further,

ORDERED, That these rules for alternative regulation of large local exchange companies shall remain
in effect as long as the Commission finds that the rules are in the public interest. It is, further,

ORDERED, That copies of this Finding and Order be served upon all telephone companies in Ohio,
The Ohio Telephone Association, the Office of Consumers' Counsel, all [*105] commentors in this
docket, and all other interested persons of record.

THE PUBLIC UTILITIES COMMISSION OF OHIO

APPENDIX 1

RULES FOR ALTERNATIVE REGULATION OF LARGE LOCAL EXCHANGE COMPANIES

TABLE OF CONTENTS
I. Purpose and Scope 1
II. Definitions 2
III. Filing Requirements for Applications Filed

Pursuant to Section 4927.04, Revised Code 4
IV. Components of an Alternative Regulation Plan 7
V. Filing Requirements for Applications Filed

Pursuant to Section 4927.03, Revised Code 9
VI. Acceptability for Filing 10
VII. Staff Report 11
VIII. Hearings 11
IX. Participation by Parties and Staff 12
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XI. Term of an Alternative Regulation Plan 16
XII. Pricing Rules for an Alternative Regulation Plan 17
XIIi. Contractual Arrangements 21
XIV. Filing Requirements for Filings Made during the

Term of an Alternative Regulation Plan 22
XV. New Services 24
XVI. Customer Education 25
XVII. Compliance Provision 25
XVIII. Assessment of Costs 25
Attachment A - Application Form

1. Purpose and Scope

A. These rules govern the filing and consideration of an application made pursuant to Section
4927.03, Revised Code, to exempt a competitive [*106] public telecommunications service(s)
from Sections 4905 or 4909, Revised Code, or to request alternative regulatory requirements for
such service(s). The applicant has the burden to demonstrate that services filed under Section
4927.03, Revised Code, meet the criteria in Section 4927.03(A)(1)(a) or (b), Revised Code, utilizing
the factors set forth in Section 4927.03(A)(2), Revised Code, and must file the information required
in Section XII(E)(1) of these rules. 000293
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B. These rules also govern the filing and consideration of an application in the form of an alternative
regulatory plan filed pursuant to Section 4927.04(A), Revised Code, requesting the adoption of an
alternative method of establishing the rates and charges for basic local exchange service, or any
other public telecommunications service for which an exemption or alternative regulatory treatment
under Section 4927.03, Revised Code, has not been granted.

C. An applicant may file an alternative regulation plan which combines a request for exemption
and/or alternative regulatory treatment of non-basic services pursuant to Section 4927.03, Revised
Code, with a request for alternative ratemaking for basic services under Section [*107] 4927.04
(A), Revised Code. In doing so, the applicant must designate which service(s) is being filed under
Section 4927.03, Revised Code, and which service(s) is being filed under Section 4927.04(A),
Revised Code.

D. Waivers

1. The Commission may waive any provision in these rules upon a motion for good cause shown, or
upon its own motion. In determining whether good cause has been shown, the following factors,
among other things, may be taken into consideration:

a. Whether other information, which the utility would provide if the waiver is granted, is sufficient so
that the Commission staff can effectively and efficiently review the application;

b. Whether the information required to be filed by these rules, absent a waiver, is relevant to the
Commission's consideration of whether the application is reasonable and in the public interest;

c. Whether the information, which is the subject of the waiver request, is reasonably available to the
applicant from the information which it maintains;

d. The expense to the applicant in providing the information which is the subject of a waiver
request;

e. Whether a request to extend a time limit is intended to delay or frustrate [*108] the expedited
processes envisioned in these rules; and

f. Whether granting of the waiver is in the public interest.

2. Upon the grant of any waiver, the Commission may suspend the applicability of any or all time
requirements, or replace them with alternative requirements when it finds that the waiver may
adversely affect the balance of interests inherent in the rules.

3. Upon its own motion, the Commission may extend any time limit as it may apply to the
Commission itself when same is necessary to ensure adequate review of the application.

E. Except as provided in these rules, the Commission's rules of practice and procedure set forth in
Chapter 4901-1, Ohio Administrative Code (O.A.C.), apply to any application filed pursuant to these
rules.

II. Definitions

A. "Allocation" means to charge an item or group of items of direct or indirect cost to one or more
activities, processes, operations, or products in accordance with cost responsibilities or other
identifiable measures of activity or use.

B. "Alternative regulation plan" means a plan that is proposed and/or approved pursuant to Section
4927.p4(A), Revised Code.

C. "Applicant" means a company that files an application [*109] pursuant to these rules.

D. "Basic local exchange service" has the same meaning as set forth in Section 4927.01(A), Re ^1C^t3vised-.,,04
,v
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Code. There are three categories of basic local exchange service:

"Cell 1" means a basic local exchange service that provides monopoly access including any bundled
basic local exchange service that includes a monopoly access component, or such service as is
deemed essential by the Commission for the provision of public safety or the protection of privacy,
all service installation or maintenance services not available from competitive sources and all local
usage.

"Cell 2" means a basic local exchange service for which an adequate alternative, not necessarily
similar in nature and function, is available from at least one other provider in the relevant market,
but which is deemed not to be fully competitive by the Commission after its review of the
information required to be filed by Section XII(C)(3) of these rules.

"Cell 3" means a basic local exchange service not appropriately classified in Cell 1 or Cell 2,
including any new basic local exchange service introduced during the term of the alternative
regulation plan and classified in Cell 3 pursuant to Section [*110] XV of these rules.

E. "Commitment" means an obligation to provide services or enhance their value to customers
pursuant to a company's approved alternative regulation plan.

F. "Company" means a company described in Section 4905.03(A)(2), Revised Code, that is a public
utility under Section 4905.02, Revised Code, and provides basic local exchange services over more
than 15,000 access lines.

G. "Detariffed" means the status of a public telecommunications service(s), as to all rates, rules,
and regulations affecting the service(s), which has been granted exemption from the filing
requirements of Section 4905.30, Revised Code, and other provisions of Chapters 4905 and 4909,
Revised Code, except Section 4905.26, Revised Code, and except to the extent the Commission
asserts jurisdiction through the exercise of oversight authority.

H. "Earnings" means net operating income from all Ohio operations of the telephone company
excluding only those operations which have been deregulated by the Commission or whose
regulation has been pre-empted by a competent jurisdiction, binding upon the Commission and such
other additional measures of earnings as set forth in a company's approved plan. [*111]

I. "Exogenous" means cost changes that originate from or are due to external causes, including, but
not limited to, tax law changes, depreciation represcription, and changes to separations and
accounting rules.

J. "Long-run service incremental cost" (LRSIC) means the cost for a new or existing product that is
equal to the per unit cost of increasing the volume of production from zero to a specified level, while
holding all other product and service volumes constant, and includes an adjustment where
warranted pursuant to Section XII(A)(5) of these rules.

K. "Non-basic" (Cell 4) means a service which meets the criteria of Section 4927.03(A)(1)(a) or (b),
Revised Code, is available from unaffiliated alternative providers in the relevant market, and is
deemed fully competitive by the Commission after review of the information required to be filed by
Section XII(E)(1) of these rules. Each non-basic service for which exemption or alternative
regulatory treatment is sought under Section 4927.03, Revised Code, within the context of an
alternative regulatory plan is to be classified in Cell 4.

L. "Threshold rate increase" means a rate increase that is part of a proposed alternative [*112]
regulation plan under Section 4927.04(A), Revised Code, but which takes effect upon the approval
of the plan.

III. Filing Requirements for Applications Filed Pursuant to Section 4927.04(A), Revised Code

A. Notice of Intent

^^o'Z0J
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1. Not later than 30 days prior to the filing of an application, the applicant shall notify, in writing,
the Office of the Consumers' Counsel, each party to the company's last general rate case or
alternative regulation case, any party not otherwise represented who requests from the company to
be notified, and the mayor and legislative authority of each municipality included in such application
of the intent of the company to file an application and of the proposed rates to be contained therein.
If the proposed rates cannot be specified, the notice shall provide an explanation of the
methodology proposed for changing rates during the term of the plan.

2. The written notice shall also be filed with the Commission. Such notice shall include a listing of
the municipalities included in the application along with the addresses of the mayors and legislative
authorities to whom the notices were sent.

B. Form of an Application

1. An application shall be made [*113] in a form substantially similar to the form contained in
Attachment A of these rules.

2. To complete the application form an applicant shall follow the steps outlined below:

a. Insert the name of the applicant in blanks number 1 and 2. The case number blank will be
completed by the Commission,

b. Place the total number of access lines served by the applicant within Ohio in blank 3 and the
approximate number of customers served in blank 4.

c. Check the appropriate box in paragraph 2 and fill in the exhibit number blanks.

d. The president or vice president, and the secretary or treasurer of the applicant must sign the
application form at blank 5 and provide the address and telephone number of the applicant. The
verification on page 3 must also be completed.

3. If applicable, an applicant shall delineate in its filing which aspects are proposed pursuant to
Section 4927.03, Revised Code, and which are filed pursuant to Section 4927.04(A), Revised Code.

4. An applicant shall file with the Commission the original and 20 copies of its application.

5. An applicant shall deliver one copy of its proposal to the Office of the Consumers' Counsel and
mail a copy to each party [*114] of record in its previous alternative regulation plan or rate case
proceeding. An applicant shall have available one copy of its plan in each principle business office for
public inspection and shall provide a copy to each library system in its service territory.

6. An application shall be designated by the Commission's Docketing Division using the acronym
ALT.

C. Exhibits to an Application

1. A detailed alternative regulation proposal, which states the facts and grounds upon which the
application is based, and which sets forth the proposal's elements, transition plans, and other
matters as required by these rules shall be filed. This exhibit shall also state and support the
rationale for the initial proposed tariff changes for all basic local exchange services;

2. Unless otherwise ordered by the Commission, Standard Filing Requirements pursuant to Rule
4901-7-01, O.A.C., and the exhibits described in Sections 4909.18(A) through (E), Revised Code,
(SFRs) are required to be filed when an increase in rates for Cell 1 services is requested. Upon a
motion for good cause shown, pursuant to Section I(D)(1) of these rules, or upon its own motion,
the Commission may determine that [*115] less than the complete set of SFRs are required;

3. A list specifying in which cell each telecommunications service is proposed to be classified•
^I,,') c Z 3 G
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4. A complete matrix showing the following: each rate, service, or regulation that is included in the
proposal and an explanation of how it may be affected during the term of the plan;

5. A proposed newspaper notice disclosing the substance and prayer of the application;

6. A detailed description of the manner in which the company will conduct LRSIC studies and all
other cost studies as required in the implementation of its plan including examples of the
information it will provide and the information that will be available for audit of individual studies;

7. For each threshold rate increase that is proposed, attach a schedule showing the existing rate and
the proposed rate, and the methodology for determining the rate increase;

8. If applicable, an explanation of how the services designated as non-basic meet the criteria of
Section 4927.03(A)(1)(a) or (b), Revised Code, utilizing the criteria contained in Section 4927.03(A)
(2), Revised Code, and the information required to be filed by Section XII(E)(1) of these rules;

9. A [*116] detailed discussion of how potential issues concerning cross-subsidization of services
have been addressed in the plan, including whether the establishment of a separate subsidiary for
the provision of competitive services would be beneficial to the company and its ratepayers to avoid
potential cross-subsidization;

10. A detailed discussion of how the public policy goals set forth in Chapter 4927, Revised Code, will
be achieved through adoption of the proposed plan, specifically addressing the substantive
components of the proposal;

11. A detailed discussion of how the proposed plan is in the public interest. Such discussion should
focus on, among other things, how customers will benefit from service efficiencies or economies that
are included in the plan, how prices and earnings risks and rewards are to be allocated between the
company and the customers, how the plan might impact the goal of universal service, and, if
applicable, how rate caps or ceilings should be developed to temper flexibility;

12. A list of witnesses sponsoring each of the exhibits in its application; and

13. An applicant may propose a partial phased plan for Commission review. An applicant shall
explain [*117] in the application how the different proposed phases relate to the company's
overall plan.

IV. Components of an Alternative Regulation Plan

A. A proposed alternative regulation plan must include commitments, but may also include other
substantive components as part of the plan including, but not limited to, pricing flexibility, capital
recovery, and earnings flexibility. The application shall describe any interdependencies among the
substantive components.

B. Commitments

1. A plan shall include commitments related to infrastructure development or services to customers.

2. The commitment section of an application shall include the following:

a. Description of each commitment and its relationship to other components of the plan;

b. Estimated time table for completion ( if applicable) which includes a yearly completion percent and
the year of final completion;

c. Projected expenditure levels ( if applicable);

d. A specific method for tracking the progress of the commitment over the term of the plan;
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e. A demonstration that the commitments are consistent with the policy goals of Section 4927.02,
Revised Code, and the expressed goals of the Commission; and

f. A demonstration [*118] that the commitments are in addition to the Minimum Telephone
Service Standards.

3. A plan shall include a description of sources of public input concerning the proposed commitments
and how such input was incorporated into the plan.

4. Conditional commitments which are contingent upon the company meeting or exceeding a pre-
specified level of performance may be proposed.

5. An applicant shall file annual progress reports with the Commission which shall include (a) a
progress evaluation for each commitment, and (b) the percentage of completion achieved. If
conditional commitments are included in the alternative regulation plan, an applicant shall also
document that conditional commitment implementation is commensurate with the level of company
performance.

6. An applicant shall also provide to the staff such information as deemed necessary by the staff to
monitor the company's progress in meeting its commitments under the plan. Proprietary information
concerning the same shall be protected pursuant to Section 4901.16, Revised Code.

C. If pricing flexibility is proposed as part of the plan, the applicant shall include with its application
a matrix of public telecommunications [*119] services included in its plan, categorized as Cell 1,
Cell 2, Cell 3, and Cell 4.

D. An applicant may propose capital recovery levels that reflect the current calculated economic
lives of telecommunications equipment. Proposals to be considered by the Commission may include
revised procedures for setting depreciation rates and determining lives for categories of telephone
plant. The Commission's approval of an alternative regulation plan that affects capital recovery
pursuant to these rules shall be deemed to be the Commission's approval for purposes of Section
4905.19, Revised Code.

E. An applicant may propose a plan that permits earnings flexibility which, in conjunction with other
components of the plan, is tailored to its own requirements and circumstances. If such a plan is
proposed, an applicant shall submit a description of the methods it proposes for earnings
measurement and the interrelationship of earnings achievement with other components over the
term of the plan.

F. Should an applicant propose a non-earnings based, non-sharing plan which provides for an
increase in basic local exchange services, an applicant must, in its application, demonstrate through
the filing [*120] of SFRs, unless otherwise waived under Section I(D)(1) of these rules, that such
methodology is as beneficial for ratepayers as application of Section 4909.15, Revised Code.

V. Filing Requirements for Applications Filed Pursuant to Section 4927.03, Revised Code

A. An application shall be made in a form substantially similar to the form contained in Attachment A
of these rules. To complete the application form the applicant shall follow the steps outlined in
Section III(B)(2) of these rules. The application shall be designated by the Commission's Docketing
Division using the acronym COM.

B. The following exhibits shall be attached to an application:

1. A statement of the facts and grounds upon which the application is based;

2. A proposed newspaper notice disclosing the substance and prayer of the application;

3. An explanation of how each service meets the criteria in Section 4927.03(A)(1)(a) or (b), 8exiC,,,,
Code, utilizing the information contained in Section 4927.03(A)(2), Revised Code, and the C!
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information required to be filed by Section XII(E)(1) of these rules;

4. A list of witnesses sponsoring each of the exhibits in the application; and
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5. A detailed discussion [*121] of how issues concerning cross-subsidization of services, including
whether the establishment of a separate subsidiary for the provision of competitive services would
be beneficial to the company and its ratepayers to avoid potential cross-subsidization.

VI. Acceptability for Filing

A. The staff shall make an initial determination of the facial acceptability of any application filed
pursuant to Section 4927.03 or Section 4927.04(A), Revised Code, within 20 days after the
application is filed. An application shall be considered acceptable for filing if it substantially complies
with the requirements of these rules.

B. Opportunity to Correct

1. If the staff determines that an application is unacceptable for filing, it shall immediately inform
the applicant in writing and give the applicant an opportunity to correct any deficiencies in the
application within five working days.

2. The applicant shall correct all deficiencies identified by the staff within five working days.

3. The staff shall review the corrections and shall make a further determination of the facial
acceptability of the application for filing within five working days after the corrections are filed.
Upon [*122] the determination that an application is acceptable for filing, the staff shall
immediately file a letter with the Commission's Docketing Division indicating that fact.

C. Commission Entry Accepting Application

1. In an application filed pursuant to Section 4927.03, Revised Code, the Commission shall issue an
entry (a) accepting the application for filing, (b) ordering newspaper publication in a section other
than the legal section, and (c) specifying the deadlines for requests for hearing and the filing of
comments.

2. In an application filed pursuant to Section 4927.04(A), Revised Code, the Commission shall issue
an entry (a) accepting the application for filing; (b) ordering a staff report concerning the
application; (c) ordering newspaper publication in the format described in Section 4909.19, Revised
Code, in a section other than the legal section; (d) specifying the deadlines for the filing of motions
to intervene and objections; and (e) scheduling hearings.

3. The Commission may dismiss any application which does not substantially comply with the filing
requirements of these rules.

VII. Staff Report

A staff report shall be filed for every application filed pursuant [*123] to Section 4927.04(A),
Revised Code. The staff report shall include consideration of whether the proposal set forth in the
application would satisfy the policies set forth in Section 4927.02, Revised Code, the
telecommunications policies of the Commission, the extent to which the commitments are consistent
with the guidelines set forth in Section IV(B) of these rules, and the extent to which the
commitments satisfy the evaluation criteria of Section X(B)(2) of these rules. The staff report may
provide additional information to the Commission concerning the company's quality of service or
financial status which the staff deems relevant for the Commission's consideration in determining
whether the application serves the public interest.

VIII. Hearings

A. Section 4927.03, Revised Code, Application 000239
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Upon motion for good cause shown by any person or upon its own order, the Commission may hold
a hearing on an application filed under Section 4927.03, Revised Code. A motion for hearing shall be
filed within 20 days of the Commission's entry accepting the application for filing.

B. Section 4927.04(A), Revised Code, Application

1. A hearing shall be held to consider an application [*124] filed pursuant to Section 4927.04(A),
Revised Code, regardless of whether the application includes a request for a threshold rate increase.
The hearing is to begin within 45 days of the filing of the staff report.

2. Local public hearings shall be held in accordance with the criteria set forth in Section 4903.083,
Revised Code.

IX. Participation by Parties and Staff

A. Intervention

1. Intervention in a proceeding shall be governed by Section 4903.221, Revised Code, and Rule
4901-01-11, O.A.C.

2. A motion to intervene in a proceeding pursuant to Section 4927.03, Revised Code, shall not be
filed until the Commission issues an entry ordering a hearing on the application.

3. In an application filed pursuant to Section 4927.04(A), Revised Code, a motion to intervene shall
be filed no later than 30 days from the filing of the staff report.

B. Comments in a Section 4927.03, Revised Code, Case

1. Any person may file comments concerning an application within 20 days after the filing of the
Commission's entry accepting the application for filing. Such comments shall:

a. Sufficiently explain how the applicant has failed to demonstrate in its application that the service
(s) [*125] meet the competitive requirements of Section 4927.03(A)(1)(a) or (b), Revised Code;

b. Sufficiently explain how the application is not in the public interest; and

c. A company shall have 10 days after the date that the comments are due to file a response to the
comments.

C. Objections in a Section 4927.04(A), Revised Code, Case

1. In a proceeding filed pursuant to Section 4927.04(A), Revised Code, objections to the staff report
may be filed by the applicant or any person provided the objections comply with the following:

a. Specifically designate portions of the report which the objector considers to be objectionable and
explain the objection;

b. Sufficiently explain how the portions of the report objected to are unjust and unreasonable;

c. Be filed with the Commission and served on all parties within 30 days after the filing of the staff
report.

2. Any party may file a response to an objection within 10 days after the deadline for the filing of
the objections.

D. Discovery

Discovery shall be governed by Rules 4901-1-16 through 4901-1-24, O.A.C. A proceeding un"00300
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Section 4927.04 (A), Revised Code, shall be deemed to be a general rate proceeding for purposes
of [*126] Rule 4901-1-17(B), O.A.C.

E. Informal Resolution of the Issues

In either type of proceeding, the parties are encouraged to meet with each other and, wherever
possible, resolve or narrow their differences on the procedural and substantive issues on an informal
basis. If agreement is reached, it should be set forth in a stipulation pursuant to Section IX(G)(1) of
these rules.

F. Settlement Conference

The Commission may, at any time, schedule a settlement conference to discuss and consider issues
raised by either type of application and, if available, the staff report and any pleadings filed in the
proceeding. The Commission may appoint an attorney examiner to act as a facilitator at the
settlement conference. The goal of the conference shall be to reach consensus on the terms of an
application.

G. Stipulations

1. If a stipulation is reached between the applicant, all intervenors, and staff which resolves all
issues in a case, the stipulation shall be filed with the Commission. Unless the Commission acts
otherwise, the plan or detariffing schedule described in the stipulation will be effective on the 31st
day after the stipulation is filed with the Commission.

2. If a[*127] stipulated plan is automatically approved, the applicant shall file, within five days
after the effective date of the plan any revised tariffs or informational price sheets as may be
required by the plan.

3. The Commission shall issue an order within 10 days of the filing approving the revised tariffs, and
prdering actual notice of the implementation of the alternative regulation plan be given to affected
customers.

4. Partial stipulations may be filed with the Commission at any time for its consideration.

X. Commission Order

A. Section 4927.03, Revised Code, Application

In considering an application filed pursuant to Section 4927.03, Revised Code, the Commission shall
issue an order granting, in whole or in part, or denying the application.

B. Section 4927.04(A), Revised Code, Application

1. In considering an application flied pursuant to Section 4927.04(A), Revised Code, the Commission
shall issue an order granting, in whole or in part, or denying the application. If the application
proposes an increase in a rate which is tariffed, the provisions of Section 4909.42, Revised Code,
shall govern any such increase.

2. In determining whether an alternative regulation [*128] plan should be authorized as proposed
in the application or with modifications, the Commission shall consider, but not be limited to, the
following:

a. Whether the commitments are of sufficient value to the public to warrant the provision of
regulatory opportunities for superior company performance outcomes linked to those commitments;

b. The probable impact of the plan on the financial status of the company;

c. The probable impact of the plan on customer bills;
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d. The probable impact of the plan on telecommunications competition;

e. The probable impact of the plan on the goal of universal service;

f. Whether the commitments conform to the guidelines of Section IV(B) of these rules;

g. Whether the commitments promote efficient development of the public switched network;

h. The quality of the evidence of public support for the appropriateness of the commitments;

i. Whether the reporting and oversight provisions are sufficient to reasonably monitor the plan and
assure its objectives are properly pursued;

j. Whether the plan satisfies each of the public policy goals set forth in Section 4927.02, Revised
Code;and

k. Any other factor which.the Commission may deem [*129] relevant in determining whether the
plan is in the public interest.

C. Consent

If after rehearing on an application filed pursuant to Section 4927.04(A), Revised Code, the
Commission's order has established rates and charges by a method different than what was
proposed in the applicant's plan, or has significantly modified the proposed plan in any other
manner, then the applicant shall have 30 days to consent to the alternative method. Failure to
consent will be deemed a withdrawal of the application.

XI. Term of an Alternative Regulation Plan

A. Length of a Plan

An alternative regulation plan, unless otherwise provided therein, shall be effective for three years
from the date that the Commission enters in its journal an order approving the plan. An applicant
who proposes a longer term must demonstrate why a term longer than three years is in the public
interest and must provide sufficient safeguards for the Commission to review the company's
compliance with the terms of the plan.

B. Extension of an Approved Plan

By no later than three months prior to the expiration of the term of a plan, a company may request
an extension of the term of an approved plan by filing a written [*130] request with the
Commission and serving it upon each party to the proceeding in which the original plan was
approved, and any person who requests to be served with such notice. The Commission shall order
such procedures as it deems necessary, consistent with these rules, in its consideration of the
request.

C. Amendment of an Approved Plan

At any time during the term of a plan, a company may request that the plan be amended by filing
with the Commission a notice of amendment which sets forth the specific elements of the plan that
are to be affected and the effect that such amendment would have upon the plan. Such notice shall
also be served upon all parties to the proceeding in which the original plan was approved, and any
person not otherwise represented who requests to be served with such notice. The Commission shall
order such procedures as it deems necessary, consistent with these rules, in its consideration of any
request to amend an approved plan.

D. Withdrawal of an Approved Plan

https://www.lexis.com/research/retrieve?_m=59ff534196a36585199d9fab4db5 I a49&_browseTyp... 7/10/2007



oearch - b / Kesults - 92-1149-1Y-CUl Page 39 of 45

At any time during the term of a plan, a company may request that its plan be withdrawn by filing
with the Commission a notice of withdrawal which sets forth the reasons for withdrawal.
Such [*131] notice shall also be served upon all parties to the proceeding in which the original
plan was approved, or any person who requests notice of such withdrawal. The Commission shall
order such procedures as it deems necessary, consistent with these rules, in its consideration of the
request.

E. Modification and Revocation of an Approved Plan

The Commission may not modify or revoke any order accepting a plan issued pursuant to Section
4927.04(A), Revised Code, unless it determines, after notice to the company and hearing, that the
company has failed to comply with the terms of its plan. Prior to any such ruling, the Commission
shall take into consideration, after notice and hearing, consequences of such action on the company
and its financial status as well as the impact on its customers and shall provide the company an
opportunity to cure its noncompliance.

F. Filing of a Subsequent Alternative Regulation Plan

By no sooner than 12 months, but no later than six months, prior to the expiration of the term of an
approved plan, a company may file a subsequent alternative regulation plan application by filing a
notice of intent pursuant to Section III(A) of these rules. In such circumstances, [*132] the filing
requirements set forth in Section III of these rules apply.

XII. Pricing Rules for an Alternative Regulation Plan

A. General

1. If the applicant continues to mirror its interstate access rates in its intrastate access rates and
concurs in another company's tariff, such services will be subjected to the mirroring provisions set
forth in the company's plan. Switched and special carrier access prices, other than carrier common
line, shall be no higher than the mirrored interstate access rates.

2. Carrier common line charges will be capped at their current levels, with the exception of those
companies that choose to mirror their interstate carrier common line rate, to which the mirroring
rules in Section XII(A)(1) of these rules apply. The applicant may submit transitional or phase down
plans for mirroring or general reduction of the carrier common line rate.

3. The Commission will consider requests for geographical market-based deaveraging by customer
type for Cell 2 services. If a Cell 1 or Cell 3 service has components which meet the Cell 2 limited
competitive criteria set forth in these rules, that portion of service subject to competition may be
unbundled [*133] from the monopoly portion of the service and reassigned to Cell 2 for
deaveraging. Factors which may be considered for the establishment of deaveraged rates are cost of
service, existence of alternative providers, and market demand.

4. The company's policies and practices regarding the resale and sharing of its services shall be
explicitly addressed in the company's proposed alternative regulation plan.

5. The minimum price for any new or existing service for which a cost test is required to be
submitted pursuant to these rules shall be the LRSIC. LRSIC shall include an adjustment whenever
the service is offered such that an alternative provider must purchase a service of the applicant to
provision its competitive product, and the applicant uses the service so purchased by the alternative
provider, but bundles such service in the price applicant charges for its own service. The amount of
the adjustment in the minimum price shall be the difference between the price charged the
competitor for the service less the costs of the self-provisioned other service included in the LRSIC.
The cost study undertaken by the applicant will demonstrate at a minimum that the price floor
includes [*134] such adjustment.

6. For a new or an existing product, the LRSIC is equal to the per unit cost of increasing the volume
of production from zero to a specified level, while holding all other product and service volu
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constant, and includes an adjustment where warranted pursuant to Section XII(A)(5) of these rules.
LRSIC studies do not include any allocation of common overhead costs. Common overhead costs are
incurred for the benefit of a firm as a whole and are not avoided if individual services or categories
of services are discontinued.

7. Where appropriate, applicant shall provide a joint cost test to indicate what revenues for the
group or family of services are sufficient to recover both joint costs and LRSIC. )oint costs are the
cost of resources necessary and used to provide a group or family of services. The joint cost
component does not include the common overhead costs of the firm.

B. Cell 1 Services

1. A company may change or restructure rates for Cell 1 services in accordance with its plan. This
rate change or restructuring may include, but is not limited to, changes in rate or price structure or
level, and changes in rates or prices corresponding to exogenous [*135] cost factors. An
alternative regulation plan shall define the parameters of any such rate changes or restructuring to
include the limits and the permitted frequency of changes within those limits.

2. In determining and setting rates for Cell 1 services, the Commission will exercise strict regulatory
oversight and review whatever cost information it deems necessary to establish such rates. A
company may propose and the Commission may allow flexible pricing for certain Cell 1 bundled
services based on a specific need demonstrated by the applicant.

3. Increases in rate or price structure, or rate changes resulting from exogenous factors will be
permitted in an alternative regulation plan only if such plan addresses the ultimate disposition of the
company's earnings in excess of the company's cost of capital.

C. Cell 2 Services

1. For each service proposed to be classified in Cell 2 the applicant shall propose a price range which
establishes a minimum price and a maximum price determined within the context of the applicant's
earnings and proposed commitments.

2. A LRSIC study shall be submitted at the initial time that a price list change is made for an existing
service classified [*136] in Cell 2 or when a new service is classified in Cell 2. For each such
service classified in Cell 2, the LRSIC shall constitute the price floor.

3. Cell 2 services face a limited degree of competition. The following information shall be filed for
each service proposed to be classified in Cell 2:

a. The number and size of alternative providers of services;

b. The extent to which services are available from alternative providers in the relevant market;

c. The ability of alternative providers to make comparable services readily available at competitive
rates, terms, and conditions; and

d. Other indicators of market power, which may include market share, growth in market share, ease
of entry, and the affiliation of providers of services.

4. In assessing whether services are subject to limited competition and appropriately classified in
Cell 2, the commission may employ measures it deems appropriate to assess whether alternative
providers are able to provide comparable services to customers which are reasonably available.
Such services must be obtainable throughout the relevant market from at least one alternative
provider not affiliated with the applicant.

D. Cell 3 Services [*137]

1. For each service proposed to be classified in Cell 3 the applicant shall propose a minimum price
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floor.

2. A LRSIC study shall be provided at the initial time that a price list change is made for an existing
service classified in Cell 3 or when a new service is classified in Cell 3. For each such service
classified in Cell 3, the LRSIC shall constitute the price floor.

E. Cell 4 Services

1. Cell 4 services are non-basic and, therefore, must satisfy the criteria set forth in Section 4927.03
(A)(1)(a) or ( b), Revised Code. The following information shall be filed for each service proposed to
be classified in Cell 4:

a. The number and size of alternative providers of services;

b. The extent to which services are available from alternative providers in the relevant market;

c. The ability of alternative providers to make functionally equivalent or substitute services readily
available at competitive rates, terms, and conditions; and

d. Other indicators of market power, which may include market share, growth in market share, ease
of entry, and the affiliation of providers of services.

2. In assessing whether services are subject to competition and appropriately classified [*138] in
Cell 4, the Commission may employ the Herfindahl-Hirschman Index, the 4-Firm Concentration
index, or other measures it deems appropriate to assess whether alternative providers are able to
provide equivalent or substitute services to customers which are readily available at competitive
rates, terms, and conditions.

3. All Cell 4 services shall be detariffed. However, a cost test demonstrating that the price charged is
above the LRSIC shall be provided for each Cell 4 service.

4. An applicant shall file a notice with the Commission when it intends to withdraw a Cell 4 service.
Such notice must be filed on or before the effective date of the proposed withdrawal, and will be
considered approved upon filing. The notice must also include a copy of the notice the applicant
intends to utilize for notification of those customers currently utilizing such service.

XIII. Contractual Arrangements

A. A company may enter into individual contracts with its customers for Cell 1 and Cell 2 services,
where it faces a current competitive challenge for the provision of such services and is able to
demonstrate the legitimacy of the specific competitive challenge to the Commission, or
other [*139] unique circumstances.

B. The Commission shall review the proposed contract and supporting cost justification for Cell 1 or
Cell 2 services within 30 days after the application is filed, and unless an entry is issued suspending
the application within that time period, the proposed contract will be approved automatically and be
effective on the 31st day.

C. A company may seek pre-approval of contractual arrangements for Cell 2 services, provided the
company seeks approval of the terms and the criteria for the rate schedules applicable to the
services covered by the arrangements, through the process set forth in Section XIII(B) of these
rules. Once the terms and criteria for rate schedules are approved by the Commission, contractual
arrangements falling within those approved parameters will be allowed to take effect immediately
upon their filing with the Commission.

D. In those cases where a contractual arrangement contains a combination of Cell 1 services and
Cell 2 or Cell 4 services, the contract shall be filed in accordance with the procedures set forth
above. A LRSIC study shall be provided whenever the contracted service is priced lower than it
would be if provisioned under [*140] tariff or price list. ^.^.003© J
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E. Upon notice to the Commission, a company may implement a contract for a Cell 2 service or for a
combination of Cell 2 services and other services with a specific customer upon filing when
necessary to respond to an imminent competitive threat to a specific customer. The Commission
may in a subsequent entry limit the applicant's use of this provision if it deems that the company
has utilized this provision contrary to the intent of the provision.

XIV. Filing Requirements for Filings Made During the Term of an Alternative Regulation Plan

A. In addition to the filing of 10 copies with the Commission's docketing division, all filings regarding
any new service or changes, other than price list revisions, for Cell 1, 2, and 3 services shall be
served on the Office of Consumers' Counsel on the same day that they are docketed with the
Commission.

B. The company shall file tariffs for all Cell 1 service price changes made subsequent to the
implementation of the plan. These price changes shall be consistent with the pricing parameters as
defined in the plan. The Commission shall review the proposed tariff and a supporting cost study if
required pursuant to [*141] these rules within 30 days after the application is filed and, unless an
entry suspending the tariff is issued, the proposed tariff will go into effect automatically on the 31st
day.

C. Up-to-date price lists are required to be maintained at all times for Cell 2 and Cell 3 services. A
company that changes a price within a pre-approved range shall file three copies of its new price list
on or before the effective date of such change. A cost study may be required, as specified in the
pricing rules.

D, Proposed changes of price floors or ceilings during the course of an alternative regulation plan
constitute a proposed amendment of such plan. When such an amendment is proposed, a LRSIC
study must be provided for a service(s) in Cell 2, Cell 3, or Cell 4. If an amendment is proposed for
a service(s) in Cell 1, cost studies deemed necessary by the Commission must be provided.

'E. in accordance with a company's plan, the Commission may initiate or the applicant may propose
to change or restructure rates reflecting revenue neutral changes or exogenous factors. In
considering such changes, the Commission shall determine the scope of the proceeding and the
procedures it deems appropriate. [*142]

F. Interested persons shall have the right.to file objections to applications for tariff revisions,
including new service applications, as well as applications for contractual arrangements, within 14
days after the filing of the application. An applicant shall have seven days to file a response to the
objections.

G. The automatic approval of a tariff filing under an alternative regulation plan may be suspended
by attorney examiner entry for further Commission review. Under full suspension, the service
introduction or change in conditions or terms of service may not occur until the Commission takes
further action. Under partial suspension, the automatic approval may be suspended, but the service
may be permitted to be introduced or offered under the proposed terms and conditions of service.
However, such terms and conditions of service may be modified by the Commission subsequent to
its further review.

H. The applicant shall file applications to reclassify services in alternative cells during the term of the
plan in conformance with procedures specified in the alternative regulation plan.

I. An applicant shall file an application including its proposed customer notice when [*143] it
intends to withdraw any service. For other than Cell 4, the Commission shall review the application
and customer notice within 30 days after the application is filed and unless an entry suspending the
application is issued, the service will be withdrawn automatically on the 31st day.

XV. New Services Proposed During the Term of the Plan

000306
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A. Unless a company seeks classification in Cell 2 or Cell 4 pursuant to Paragraph B, all new services
introduced during the term of an alternative regulation plan may be classified in Cell 3, unless upon
complaint, or upon its own motion, and after hearing, pursuant to Section 4909.18, Revised Code,
the Commission finds that a new service as being offered is unjust, unreasonable, or in violation of
law. If it so finds, the Commission may order that the subject service be reclassified, or may order
that it be offered only on specific terms and conditions, or both.

B. A company may propose to classify a new service in Cell 2 or Cell 4 if such service meets the
appropriate competitive standard pursuant to these rules.

C. The Commission shall review a proposed tariff for a new Cell 2 service and information supporting
a limited competitive [*144] showing within 30 days after the application is filed and, unless an
entry suspending the tariff is issued, the proposed tariff will go into effect automatically on the 31st
day.

D. The Commission shall review a proposed tariff for a new Cell 3 service within 30 days after the
application is filed and, unless and entry suspending the tariff is issued, the proposed tariff will go
into effect automatically on the 31st day.

E. For new services proposed to be classified in Cell 4, the Commission shall review the proposed
service filing, cost study, and information supporting a fully competitive showing within 30 days
after the filing has been accepted for filing and, unless an entry suspending the tariff is issued, the
proposed service will go into effect automatically on the 31st day.

F. A notice of filing of an application for a new service proposed to be classified in Cell 4 or an
application to move an existing service into Cell 4 shall be served by the LLEC upon each party to
the proceeding in which the alternative regulation plan was approved and anyone not otherwise
represented who requests such notice on the same day that it is docketed with the Commission.

G. For all [*145] new services, a company shall submit a proposed customer notice to be
approved by the Commission, or a company shall explain why it believes such notice is not
necessary.

XVI. Customer Education

As part of any plan filed pursuant to Section 4927.04(A), Revised Code, and any application for a
new service, the applicant must detail its proposed efforts to educate customers concerning the new
service and functionally equivalent options available to customers from existing services. Under any
plan, the Commission reserves the right to review and order modification of customer notices or
other customer education materials and shall consider requests from interested parties concerning
same. Failure of a company to comply with such an order shall be actionable by the Commission.

XVII. Compliance Provision

Nothing in these rules limits the ability of the staff or the Commission to obtain whatever
information they deem appropriate to monitor the compliance with a Commission order issued under
Chapter 4927, Revised Code.

XVIII. Assessment of Costs

The Commission may, in its discretion, and after notice and hearing, assess the costs of hearing or
investigation on a non-consenting applicant [*146] pursuant to Section 4903.24, Revised Code.

Attachment A

In the Matter of the Application of (1) for approval of an alternative form of regulation [and for a
threshold increase in rates] *
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* - if applicable

Case No.

APPLICATION

(2), the applicant in this proceeding, is a telephone company providing public telecommunications
service to (3) access lines and approximately (4) customers in its local service area in the
State of Ohio.

Applicant submits this application pursuant to (check one) [] Section 4927.04(A) or [] Sections
4927.03 and 4927.04 for approval of an alternative form of regulation. Exhibits through are
attached to this application and are incorporated herein.

The applicant requests the Commission to consider the facts and proposals set forth in this
application, [to approve the proposed threshold rate increases,] * and to approve the applicant's
alternative regulation proposal.

Respectfully submitted,

(5)

President or Vice President

Secretary or Treasurer

Company Address:

Company

Telephone Number:

VERIFICATION

STATE OF OHIO

SS

COUNTY OF

I, , President/Vice President and I, , Secretary/Treasurer of hereby verify [*147] that the
information contained in this application is true and correct to the best of our knowledge.

President/Vice President

Secretary/Treasurer

Sworn and subscribed before me this day of , 199

Notary Public

My term expires:

Legal Topics:

For related research and practice materials, see the following legal topics:
Administrative Law > Governmental Information > Public Meetings > General Overview
Communications Law > General Overview
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TI-M PUBLIC UTILITIES COMMLSSION OF OHIO

In the Matter of the Application of Ameri-
tech Ohio (Formerly known as The Ohio
Bell Telephone Company) for Approval of
an Alternative Form of Regulation.

)
)

Case No., 93-487-TP-ALT
)

OPINIOND ORD$R

The Commission, having considered the stipulation and recommendation
submitted in this proceeding, the objections fi].ed on Apri121 and Apri124, 2000, as well
as relevant provisions of the Ohio Revised Code and Ohio Administrative Code,
hereby issues its opinion and order.

HISTORY OF THE PROCEEDING:

Anteritech Ohio (Ameritech or company) is an Ohio corporation engaged in the
business of providing telecommunications service in Ohio and is, therefore, a public
utility and telephone company within the definitions set forth In Sections 4905.02 and
4905.03(A)(2), Revised Code. Ameritech is subject to the jurisdictiorn. of this Com-.
mission pursuant to Sections 4905.04, 4905.05, and 4905.06, Revised Code. Ameritech
provides a number of regulated intrastate communication services, including local ex-
change telephone service, message toIl telephone service, private line service, and
wide area telecommunication services, throughout Ohio. Ameritech is a wholly
owned subsidiary of Ameritech Corporation, a subsidiary of SBC Communications,
Inc.

On November 23, 1994, the Commission issued an opinion and order in this
matter adopting a Plan of Alternative Regulation for Ameritech (ttte Plan). The
Commission issued an entry on rehearing on January 19,1995, affirming its adoption
of the Plan. The Plan became effective, on Japuary 9,1995, and, pursuant to the Plan,
remains in effect for at least six years and until the Commission issues an order either
changing the Plan, adopting a replacement plan, or modifying the form of regulation
under which the company operates. In Time Warner AxS v. Pub. Util. Comm. (1996),
75 Ohio St. 3d 229, the Ohio Supreme Court reversed and remanded the Commission's
order adopting the Plan. On June 18,1996, the Ohio General Assembly enacted Substi-
tute Senate Bi11306. T)aat legislation approved the Plan, as modified. in the opinion
and order and affirmed in the entry on rehearing, and determined that the Plan
should remain in effect as if it had become effective on January 9, 1995.

After notice to all parties in this case and extensive negotiations, the Stipulating
Parties, representing widely varying interests, filed, on March 28, 2000, a stipulation
and reconiu,.endation (Stipulation). The signatory parties to this Stipulation were
Ameritech, the Staff, Ohio Consumers' Counsel (OCC), AT&T Communications of;
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Ohio, Inc. (AT&T), MCI WorldCom, Inc. (MCI), Appalachi.an Peoples' Action Coali-
tion, Edgemont Neighborhood Coalition, and Empowerment Center of Greater Cleve-
land. The Stipulation includes provisions: a) to extend the Plan, as modified herein;
b) for a new grant of alternative regulatiork under Section 4927.03, Revised Code; and c)
further agreements.1 Objections to the Stipulation were filed jointly by Intermedia
Communic.ations, Inc., Rhythms Links, Inc., and Time Warner Telecom of Ohio, L.P.
(movants) as well as by the Payphone Association of Ohio (PAO).

COMMISSION &gVIEW AND DISCUSSION: . _ .. . ,,. .. _,

Before begirudng our review of the terms of the Stipulation, we believe it is ap-
propriateto set forth the statutory standards that govern the implementation of a tele-
phone company's proposed alternative regulation plan. Section 4927.02, Revised Code,
provides as follows:

(a) It is the policy of this state to:

(1) Ensure the availability of adequate basic local ex-
change service to citizens throughout the state;

(2) Maintain just and reasonable rates, rentals, tolls, and
charges for public telecommunications service;

(3) Encourage innovation in the telecomm.unications in-
dustry;

(4) Promote diversity and options in the supply of public
telecommunications services and equipment
throughout the state; and

(5) Recognize the continuing emergence of a competi-
tive telecommunications environment through the
flexible regulatory treatment of public telecommuni-
cations services where appropriate.

In determining whether an alternative regulation plan should be adopted, Sec-
tion X(B)(2) of, the Commission's alternative regulation rules2 provides that the Com-
mission shall consider the following:

I The full stipulation and recommendation is attached to this opinion aad order.
2 Case No. 92-1149-TP-COI, In the Matter of the Commisslon's Promulgation of Rules for Establlshment

of Alternative Regulation for Large Local Exchange Telephone Companies, Fiading and Order, January
7,1993.
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(a)

(b)

Whether the commitments are of sufficient value to the
public to warrant the provision of regulatory opportunities
for superior company performance outcomes linked to
these commitments;

The probable impact of the plan on the financial status of
the company;

(c) The probable impact of the plan on customer bills;

(d) The probable impact of the plan on telecommunications
competition;

(e) The probable impact of the plan on the goal of universal
service;

(f) Whether the commitments conform to the guidelines of
Section IV(B) of these rules;

(g) Whether the commitments promote efficient development
of the public switched network;

(h) The quality of the evidence of public support for the appro-
priateness of the commitments;

(i) Whether the reporting and oversight provisions are suffi-
cient to reasonably monitor the plan and assure its objeo-
tives are properly pursued;

(j) DVhether the plan satisfies each of the public policy goals set
forth in Section 4927.02, Revised Code; and

(k) Any other factor which the Commission may deem rele-
vant in determining whether the plan is in the public inter-
est.

As indicated above, a Stipulation was submitted which purports. to.extend the
existing Plan as modified, to constitute the authorization of a new Plan, and to resolve
certain other issues. Rule 4901-1-30, Ohio Administrative Code (O.A.C.), and the
Commission's alternative regulation rules provide for the filing of stipulations such as
the one submitted in this case. -
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THE STIPULATION _ ..

The agreement between the signatory parties provides for resolution of all alter-
native regulation issues as well as other issues. The stipulation also provides that it is
to be considered a compromise of the positions the parties otherwise would have
taken in a litigated proceeding. The stipulating parties agree that the Stipiilation repre-
sents a just and reasonable resolution of all issues and, accordingly, this Stipulation is
entitled to careful consideration and should be adopted in its entirety by the Commis-
sion. The Stipulation is expressly conditioned upon adoption in its entirety by the
Commission and without material modification by the.Commission. In the event that
the Commission does not issue an order adopting this Stipulation within 45 days of its
filing, any stipulating party shaA have the right to terminate and withdraw this Stipu-
lation by filing a notice with the Commission.' In the event that the Commission is-
sues an order that does not adopt this Stipulation in its entirety and without material
modification, any stipulating party shall have the right, within five days of the Com-
xnission's order, to either file an application for rehearing which is consistent with the
Stipulation or to terminate and withdraw the Stipulation by filing a notice with the
Commission. Upon rnotice of termination or withdrawal by a stipulati.xtg party, the
Stipulation shaII immediately become null and void.

ALTERNATIVE REGULATION PLAN TERM

Under the terms of the Stipulation, the Plan, as modified herein, will be ex-
tended two years from January 9, 2001 through January 8, 2003. The stipulating parties
agree that this Stipulation constitutes a new grant of alternative regulation pursuant to
Section 4927.03, Revised Code, for Ameritech's non-basic local exchange services. The
Stipulation provides that the grant of alternative regulation set forth in the Plan
adopted on November 23,1994, shallterminate upon a final Commission order adopt-
ing this Stipulation for purposes of applying the eight-year provision of Section
4927.03(D), Revised Code. The stipulating parties agree that the current Plan has been
in effect for less than eight years and that the extension granted by this Stipulation rep-
resents a new grant of altemative regulation under Section 4927.03, Revised Code, fox
non-basic competitive services. As a result, the eight-year provision of Section 4927.03,
Revised Code, wouid not be applicable.

The Stipulation provides that the repla;ement of rate base rate-of-return regula-
tion with price cap regulation and the prohibition on the Commission and the stipu-
lating parties from initiating an overearnings or excess profits complaint case against
the company wiII be extended for two years. Therefore, after January 8, 2002, any party
may propose a replacement plan to become effective after January 8, 2003.

00i 33„3
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CELL CLAMFICATION . . ... . .. ,

The Stipulation provides that Cell 1 core service.rates for residence customers
will be capped at current levels for the duration of the Plan extension.3 Cell 1 core
service rates for non-residence customers also will be capped at current levels for the
duration of the Plan extension unless such services are reclassified to Cell. 4. Through
this Stipulation, the company further agrees that its customer-owned coin telephone
access line rates shall remain subject to any determinations by the Commission in the
payphone generic proceedi.ng in Case No. 96-1310-TP-COL As part of the Stipulation,
message toll services currently classified as Cell 2 services will be reclassified as Cell 4
services effective with final Commission approval of this Stipulation. The Stipulation
provides that all Cell 4 services, including message toll services discussed. above, will
be removed from the price cap plan effective upon final Commission adoption of this
Stipulation. However, during the Plan extension, Cell 4 services will coAtinue to be
subject to the price floor and long run service incremental cost and imputation re-
quirements. Further, the parties recognize that these pricing provisions and cell classi-
fications do not limit the Commission's ongoing jurisdiction over Cell 4 services.
Upon final Commission adoption of this Stipulation and effective during the Plan ex-
tension, all services, other than residence Cell 1 core services, that are classified by the
Commission as competitive telecommunication services pursuant to Case No. 99-563-
TP-COI, will be considered to have met the criteria for Cell4 services and the criteria
for the movement of services to Cell 4.

COMMITIvIHNTS

As a result of this Stipulation, and effective upon final Commission adoption of
this Stipulation, Ameritech agrees: 1) to increase the funding level for Distance Learn-
ing Equipment to $3 million (from $500,000) in 2001 and to provide additional funding
of $3 million in 2002; and 2) to extend the Sconomic Development funding commit-
ment for two years with funding of $250,000 in 2001 and $250,000 in 2002. Ameritech
also agrees to provide additional funding of $500,000 in 2001 and $500,000 in 2002 des-
ignated for Community Computer Centers (these amounts ai°e in addition to the fund-
ing set forth in the merger stipulation in Case No. 98-1082-TP-AMT). Up to $25,000 of
the additional funding amounts may be used in each 12-month period ta assist in pro-
gram design and implementation, which amount shall be disbursed to the Ohio
Comatunity Computer Ceriter Network (OCCCN) upon request. Tlae remaining
amounts shall be disbursed for the creation and support of new and existing commu-
nity computer centers in urban and rural areas. Such disbursements shall be deter-
mined solely by the board of the OCCCN, however, the OCCCN shall provide an an-
nual report, subject to audit, that includes disbursements of any of the funds described
above to the Commission. All fundsdescribed herein shall be expended by the com-
pany and shall remain available to the OCCCN until.disbursed.

3 Ameritech had previously committed to extend the cap on residential rates up to and including January
9,2002, in the merger stipulation approved in Case No. 98-1082-TP-AMT.
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Ameritech also agrees, upon final approval of this Stipulation by the Commis-
sion, to create an Internet Technology Fund and to make funding of $100,000 in 2001
and 2002 available to the OCCCN to implement alternative ways of providing internet
access in areas where such access may not be readtly available. A special OCCCN
Conwnittee comprised of representatives of the OCCCN, Staff, OCC, Ameritech, and
any consumer group supporting the Stipulation shall be established to develop and se-
lect proposals for the OCCCN to implennent or fund. An annual report, subject to
audit, shall be filed by the OCCCN with the Commission documenting the operations
subject to this commitment. Ameritech further,agrees to provide up to $50,000 in 2001,
in a lump sum payment, for an internet accessibility pilot program for senior citizens
within the company's current service area. The company will confer with Staff, OCC,
and any consumer group signing the Stipulation regarding soliciting and. selecting an
appropriate proposal to fulfill this commitment.

During the term of the Plan as extended, Ameritech agreed to deploy diverse
routing between all remote and host central o#fices in the company's existing service
territory where such diversity is not already deployed. This commitment will extend
to any additional remote switches the company places in service before January 9, 2003,
in its current service area.

MOD TION OF THE PRICE C F11' ItVDEJ '8 EXOGENOUS ADTUSTME c--- f= -^

The Stipulation provides that the Plan's Price Cap Index's exogenous adjust-
ment threshold should be increased for the duration of the Plan, as extended, such that
any proposed exogenous adjustment must affect the revenues subject to the Price Cap
Index (PCI) by at least $5 miilion per event. Ameritech also agrees not to seek an ex-
ogenous adjustment with respect to: a) costs associ.at.ed with dialing protocol changes
(e.g., 10-digit local dialing); b) costs associated wi.th the company's third-party OSS test-
ing or other costs associated with Ameritech's interLATA long distance (mtry applica-
tion pursuant to Section 271 of.the Telecommunications Act of 1996; or c) company
specific penalties or forfeitures that could have been avoided, either through company
action or inaction. Ameritech further agrees not to seek recovery as an exogenous
event under the Plan's price cap of any revenue reductions that may be caused by an
order from the Federal Communications Commission (FCC) in CC Docket Nos. 96-262,
et. al. that is not directly appealed by Ameritech.

Method for Determining Whether an Exogenous Change Oualifies_ as an Exogenous..
Adjustment

Proposed exogenous changes to the PCI will be allocated proportionately by _
revenues across all price cap cells and baskets. (i.e., residence and business) affected by
the exogenous event. Any proposed exogenous change must include a proportional
allocation to Cell 4 services, if Cell 4 services are affected by the exogenous event.
When an exogenous adjustment is proposed, Ameritech shall provide documentation

000v3:J
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of this allocation as part of the annual price cap filing. If the exogenous event only af-
fects services not subject to the PCI or affects services subject to the PCI in an amount of
less than $5 million, then that exogenous event will not be applied to the PCI.

Method for AAocating an Exogenous Adjustment to the Price Can Baskets

The presumption shall be that any exogenous cost event sha11 be allocated
among Cell 1 Core, Cell I Non-Core, Cell 2, Cel13, and Cell 4 proportionately to the
revenues of each cell. Any change to this allocation shall be documented and ex-
plained by the company, in order to demonstrate that a different allocation is justified
due to the disproportionate effect on certain cell(s) of the exogenous event. For the
Residence and Non-Residence Baskets, subject to the pricing restrictions of the current
Plan, the amounts allocated to Cell 1 Non-Core and Cells 2 and 3 may be recovered in
whole or in part by the services in those cells., Further, the rates for aIl Cel11 Core
services will remain unaffected by any positive or negative exogenous adjustments
since the rates for Cell 1 Core services remain capped under this Stipulation. Also,
pursuant to this Stipulation, Cell 4 services will no longer be under the price cap.

ADDTPIONAL COm9.TIVIENTS

USA Program

Ameritech agreed to extend the Universal Service Assistance (USA) program, as
set forth in the current Plan and as modified and interpreted by Commission orders
issued prior to execution of this Stipulation, through July 8, 2003. Within six months
of Commission adoption of this Stipulation, Ameritech agrees to provide USA Plan 1
automatic enroRment, as currently being offered on a pilot basis in the 614 number
plan area (NPA), to customers throughout Ameritech's current service area. The
company agrees to consult with Staff and any consumer groups signing this Stipula-
tion concerning expansion of the automatic enrollment program and will invite those
same parties to participate in any meetings held with the Ohio Departnient of Human
Services (ODHS) concerning autoniatic enrollment. The current pilot automatic en-
roIIment program enrolls customers in .qualifying programs (Medicaid, Food Stamps,
Ohio Works First, Disability Assistance) based on data provided by ODHS. The current
pilot program process is based on a file of eligible persons supplied by ODHS using so-
cial security numbers as the validation field. Ameritech performs the automatic en-
rolbnent process no less than once per quarter or within 30 days of receiving updated
information from ODHS. The data supplied by ODHS is also used to build an on-line
verification process. Under the current process, customers are sent a notification letter
of their eligibility for USA Plan 1 benefits and are also provided with the opportunity
to decline to be enrolled. Ameritech may also use the ODHS data to idcntiiy customers
that are no longer eligible for this program. However, before removing ineIigible cus-
tomers, Ameritech will discuss this process with the USA Advisory Con:Lmittee. The
six-month implementation interval is dependent upon the availability of required
data feeds from ODHS databases. Should such data feeds not be made available in a
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timely manner, the company will notify Staff and the stipulating parties of the delay
and will establish a new implementation schedule. - - -

In addition to the statewide extension of the USA Plan 1 automatic enrollment
program described above, Ameritech has also agreed to conduct a USA Plan 1 auto-
matic enrollment pilot in an NPA, to be identified by Staff with input from the con-
sumer groups supporting this Stipulation, that includes additional qualifying USA
programs (HEAP, E-HEAP, or an equivalent successor program, Ohio Energy Credits,
SSI, and Federal Public Housing Assistance and Section 8) subject to the availability of
the necessary data. The pilot will be conducted in the same manner as the current 614
NPA automatic enrollment pilot program. The company will invite Staff and any
consumer groups signing the Stipulation to participate in any_meeting writh involved
governmental agencies concerning the automatic enrollment pilot. This pilot will be-
gin within 12 months of final Commission approval "of the Stipulation, contingent
upon data feed availability from the appropriate state and federal sources. Ameritech
agreed to consult with Staff and the USA Advisory Board on implementation and
evaluation of the pilot which shall last until July 8, 2003.

Through July 8, 2003, the company will provide a designated Ohio representa-
tive to the USA Advisory Board who will work closely with the company person re-
sponsible for oversight of the USA program. The Ohio representative, or their desig-
nee, will attend all USA Advisory Board meetings and sub-committee meetings. The
person currently responsible for oversight of the USA program (who resides in San
Antonio) will make a good faith effort to attend all monthly Advisory Board meetings,
either in person or by teleconference, and, to the extent practical, notify the Advisory
Board in advance when unable to attend. Upon Commission approval of this Stipula-
tion, Ameritech agreed to increase the promotional budget for the USA plan from
$122,000 to $276,000 for 2001 and 2002. Within six months of final Commission adop-
tion of this Stipulation, Ameritech agreed to incorporate USA Plan 1 special payment
arrangements for deniable charges on live account current bills as a separate item to be
included in the total amount due. The company also agreed to provide a generic bill
page message reminder notice, no less than every three months and beginning within
60 days after final Commission approval of the Stipulation, to all USA customers re-
garding special payment arrangements. The bill page message will be reviewed with
Staff and the USA Advisory Board. This commitment would end on July 9, 2003.

Minimum Telephone Service Standards

The Stipulation also provides that Ameritech will extend the automatic applica-
tion of minimum telephone service standard credits to residential customers for
missed installation and repair premises appointments through January 8, 2003. The
company also agreed, up to and including January 8, 2003, not to seek a late payment
charge for residential basic local exchange service. -
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Residential Service OfJ rines

Through this Stipulation, Ameritech agreed to reduce residential customer rates
for Calling Party Number Blocking (per line) from $1 month to $0.50 per month and
Toil Restriction from $5.95 per month to $3 per month. These rate reductions will be-
come effective 15 days after final Commission adoption of this Stipulation and such
rates shall remain capped at the reduced levels through January 8, 2003. 'The compafiy
also agreed to conduct a 90-day residential CaIIer ID promotion during 2001 by waiving
the non-recurring installation charge and the monthly charge for the first three
months for new residential Caller ID customers. Regarding the four new market areas
defined in the merger stipulation in Case No. 98-1082-TP-AMT that Ameritech agreed
to enter, the residential service packages offered by the company wiII have price ranges
of 70-140% of the sum of the prices for the comparable set of services offered by the in-
cumbent local exchange carrier in the respective geographic areas.

Resolution of Pending_Disp-utes

As part of this Stipulation, the signatory parties agreed to fully resc4lve the dis-
pute currently before the Commission regarding the company's $5.3 million exoge-
nous cost adjustment to the PCI effective July 1, 1999, in this case. In full and final set-
tiement of the dispute, Ameritech agreed to e3imii.tate the July 1, 1999, PCI exogenous
adjustment in its entirety, effective within 30 days after the final Commission adop-
tion of this Stipulation. The company will also implement a prospective adjustment
of $5.3 miIIion to offset the revenue effect of the July 1, 1999 exogenous adjustment.
The prospective adjustment will also take effect witl,t}n 30 days of a final Commission
order approving the Stipulation. The prospective adjustment wili be accomplished
through the PCI or Group Price Index (GPI), upon proper documentation to Staff and
the OCC

In full and final settlement of the intral,ATA 1+ cost recovery issues raised in
Case No. 96-1353-TP-ATAand in the FCC's CC Docket No. 96-98 and File No. NSD-L-
00-06, Ameritech agreed to modify its tariff methodology so that such costs for intra-
LATA 1+ will be allocated across all originating intraLATA toll minutes of use. The
Stipulation explains that all relevant costs, including those associated with the waiver
of the PIC change charges, will be included in the calcuIation. The signatory parties
agreed that, consistent with this Stipulation, the cost recovery charge in the company's
Pebruary 1, 2000 tariff filing in Case_ No. 96-1353-TP A,TA ,should be reduced. from_.
$.005121 per minute of use to $.001401 per minute of use. Ameritech also agreed to
implement a true-up between the new rate and the rate implemented, should the
Commission implement any rate before Ameritech modifies its tariff pursuant to this
Stipulation, pursuant to the methodology approved in Case No. 96-1353-TP-ATA ret-
roactive to the effective date of the tariff. Within five days of final Commission adop-
tion of this Stipulation, AT&T agreed to seek to withdraw its pending FCC petition in
CC Docket No. 96-98 and NSD-L-00-06 concerning Ameritech's intraLATA 1+ cost re-
covery. AT&T and Ameritech further agreed to support a request, within five days of
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the execution of the Stipulation, that the FCC.stay consideration of ATBrT's petition
pending the Commission's consideration of this Stipulation.4

Within 10 days of final Commission adoption of this Stipulation., Ameritech
agreed to withdraw its pending intraLATA presubscribed interexchange carrier charge
(PICC) filing in Case No. 99-30-TP-ATA. The company further agreed that the maxi-
mum intrastate PICC rate level (in the aggregate) for the duration of the Plan extension
shall be the lower of: a) the current rate levels; or b) the interstate rate fevels. Pro-
vided that such rate levels do not exceed the zforementioned maximum PICC rates,
the signatory parties agreed not to contest or in any way cha3lenge the company's cur-
rent intrastate PICC rate levels. The signatory parties have reserved aI1 rights to chal-
lenge the PICC rates iathe Commission's generic access charge proceedinv, in Case No.
00-127-TP-COL

Collabora" pipute Expedited Cpmvlaint Resoluti^Pro= _

Ameritech further agreed that a coIIaborative dispute expedited complaint reso-
lution process for resolution of issues from the performance measurements collabora-
tive established in Case No. 98-1082-TP;AMT and for disputes arising from the OSS
third-party testing collaborative is reasonable and should be adopted by the Commis-
sion. This expedited_ complaint resolution process clarifies that any dispute raised
through a complaint should be fi2ed pursuant to Section 4905.26, Revised Code.
Ameritech shall file an answer to complaints brought pursuant to this provision
within 10 days of service of the complaint. Discovery shall be limited to a 45-day pe-
riod with discovery responses provided within 10 business days of service. Signatory
parties agreed to support the commencement of any hearing to commence within 70
days of the filing of the compiaint. Ameritech and the complaining party may mutu-
ally agree to a different procedure and nothing preciudes any party from proposing for
Commission adoption a more expedited procedure for the resolution of disputes aris-
ing from the performance measurement collaborative or the OSS Third-Party Testing
Collaborative. Ameritech agrees that the aforementioned dispute resolution proce-
dure shall survive the conclusion of the collaborative for disputes raised in the col-
laborative before its conclusion. In addition, Ameritech agrees that the time frames set
forth above are reasonable and should be adopted by the Commission in. all complaint
cases between the company and competitive local exchange carriers (CLECs) at the op-
tion of the complainant.

Action Plans _ u . .. ,, ...

By March 31, 2000, Ameritech committed to send to the CLECs attending the
March 21, 2000, CLEGSBC/Ameritec3,i wholesale organization meeting, a written draft
of its action plan for CLEC input. The company further agreed to implement in good

4 Jn an Order issued on Aprit 21, 2000, the FCC's Common Carrier Bureau granted the joint request for a
stay submitted by AT&T and Ameritech.
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faith those written plans, as modified by CLEC jinput, that are agreed to by at least a ma-
jority of CLEC's attending the meeting. The company's final action plans wiII be filed
in this docket. Within three months after the March 21, 2000 meeting, a follow-up
meeting will be held involving high level company wholesale operations personnel
and interested CLECs to review the results of the final action plans and to make appro-
priate revisions or additions to the final action plans.

Unbundled Net'work Element Platfonn ..

Within 30 days after execution of this Stipulation, Ameritech agrees to file ei-
ther a tariff or model9nterconnection agreement amendment, at the company's elec-
tion, setting forth the rates, terms, and conditions for the offering of the unbundled
network element platform (UNE-P). If the company elects to file a model amendment
rather than a tariff, Ameritech agreed that such amendment yvill be available for initial
agreements on a going forward basis as well as for existing agreements. Regardless of
the type of filing, Ameritech will also submit supporting cost information using the
same basic inputs (e.g., cost of capital, depreciation, fill factors, non-vohune sensitive
cost factors and shared and common cost factors) as ordered by the Commission in
Ameritech's total element long run Incremental cost (TELRIC) proceeding in Case No.
96-922-TP-UNC.. This filing w4II also include supporting testimony for both the UNE-P.
and the company's February 10, 2000 shared transport cost information submission.
Within two weeks of the filing discussed above, Ameriterh will attend a technical con- _
ference, with persons knowledgeable on the subject of the filing, in order to informally
respond to questions concerning the UNFrP and shared transport filing.

The signatory parties recommend to the Commission that a 45-day discovery pe-
riod with a 7-day response time should be established which will begin to run upon
the filing of the tariff or model agreement amendment. Signatory parties' testimony, if
any, is due within two weeks after the close of,discovery and the parties recommend to
the Commission that hearings should be scheduled to commence no more than two
weeks after invervenor testimony is filed. Further, the signatory parties recommend
that the hearing be limited to no more than four days. Ameritech should. be permitted
to conduct additional discovery during the period between the filing of intervenor tes-
timony and the hearing. Under the schedule recommended by the signatory parties,
initial briefs should be filed 21 days after the close of the hearing and reply briefs due 14
days later. Those parties that have entered into a proprietary agreement in Case No.
96-922-TP-UNC have the right to access and use infonnation and documents disclosed
or produced by Ameritech in Illinois Commerce Commission Docket Nos. 96-
0486/0569 Consolidated and Docket No. 98-03.96 and,Michigan Public Service Commis-
sion Case No. U-11831. Ameritech agrees not to object to the use of such information
or documents by the parties in Case No. 96-922-TP-UNC in preparing for hearing or at
hearing on the basis that such use is prohibited by a proprietary agreement in the Tl.li-
nois or Michigan proceedings.
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10-Diat Trieeer

The Stipulation reveals that Ameritech distributed to the CLECs on March 15,
2000, written methods and procedures to follow when utiIizing the 10-digit trigger ca-
pability relating to local number portabil'zty and when requesting NXX code migration.
The company agreed to conduct a review of the 10-digit trigger procedures with all in-
terested persons within seven days of a request for a review meeting. The company
further agreed to conduct a review of the NXX code migration procedures with all in-
terested persons within 14 days of a request for a review meeting. Finally, on this
topic, within 15 days of execution of this Stipulation, Ameritech agreed to conduct an
overview, by employees knowledgeable on the subject, of its processes to port tele-
phone numbers with Staff and interested CLECs.

Carrier-to-Carrier Tariff

By the later of 120 days after execution of this Stipulation or 10 days after final
Commission approval of this Stipulation, Ameritech agreed to file with the Conunis-
sion a carrier-to-carrier tariff for unbundled network elements, interconnection serv-
ices, line sharing, and collocation which will include, where applicable, the Commis-
sion-approved TELRIC rates for the company. The company agrees that this carrier-to-
carrier tariff filing shall not be subject to any Commission automatic approval proce-
dures.

Line Sharin

Ameritech also agreed to file a model interconnection agreement amendment
that contains rates, terms, and conditions for line sharing as currently required by the
FCC. This model interconnection agreement amendment shall be filed by the later of:
a) May 1, 2000, or b) 10 days after final Commission adoption of this Stipulation. CLECs
that enter into model interconnection. agreement amendments for line sharing shall
be permitted to purchase from a Commission=approved tariff that includes line shar-
ing. At such time as the Commission approves final rates for line sharing, Arneritech
agrees to true-up to the Commission-approved line sharing rates for the time frame a
CLEC operates under the model interconnection line sharing agreement amendment.

Enhancements to the O§S Third-Party Testing Collaborative . -, _.

The signatory parties agreed that certain enhancements, including certain terms
and conditions, to the OSS Third-Party Testing Collaborative, descn"bed below, are war-
ranted and that the agreed to enhancements should be presented for adoption at the
next OSS Third-Party Testing Collaborative meeting following execution of this Stipu-
lation. The specific enhancements to be discussed in the collaborative include, but are
not limited to:

^^^^^1
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(a) A new loop assignment process, including voice grade loops
served through integrated digital loop carrier equipment as
well as XDSL loop prequalification processes for CLECs who
use an Electroriic Data Interchange (EDI) system. The col-
laborative will also discuss means to make these function-
alities available to non-EDI CLECs.

(b)

(c)

A process to order UNE-P in commercial volumes for both
business and residential customers for CLECs who use an
EDI system. The collaborative will also discuss means to
make these fnnctionalities available to non EDI CLECs

An ordering process for adding ADSL functionality to a
voice local loop.

(d) A process to order sub-loop unbundIing.

(e) A process to order dark fiber.

(f) A new firm order confirmation process including a new or-
der jeopardy notification process for both EDI and non-EDI:
CLECs.

(g) Fail safe Hot-Cut procedures with dial tone including ANI
testing completed 48 hours prior to the cut.

(h) A process for synchronizing the Street Address Guide (SAG)
and Customer Service Record (CSR) so that CSRs would be
compared to the SAG and errors in the CSRs corrected.

(i) Provisioning parsed CSRs.

(j) Implementing industry standard versions of EDI and Local
Service Ordering Guide (LSOG) for ordering, including all
associated functionalities by August 2000.

(k) Implementing an industrystandard version of LSOG for
preordering.

Prior to commencing related third-party testing, Ameritech agreed to expand the__
Texas performance measures to include XDSL loop performance measures, as well as
other new performance measures focusing on new products, including UNE-P. The
third-party test wili also include measures for jeopardy, held orders, change manage-
ment, and hot cuts, as well as new systems put into place as a result of the Ohio OSS
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collaborative process or Commission direction. The specifics of these new perform-
ance measurements, business rules, and calculations shall be discussed with the Per-
formance Measurements Collaborative and, to the extent possible, mutual agreement
between Ameritech and the CLECs shall be established before the related third-party

-testing is commenced.

The parties agree that the Commission should hire, at Ameritech's expense, an
independent third party to conduct a comprehensive test of the company's OSS. The
signatory parties agree that a suitably qualified entity, as mutuaIIy agreed to by the col-
laborative or determined by the Commission, should be the third-party testing agent.
Such third-party testing should also include a pseudo-CLEC function. The signatory
parties agree that the pseudo-CLEC should be used to test the OSS interfaces but that
Ameritech shall not provide greater guidance and information to the pseudo-CLEC
than that currently made available to any other CLEC in Ohio. The coIIaborative will
discuss whether the third-party testing agent should also perform the pseudo-CLEC
function. Although Ameritech is paying all costs for the test, including the cost of the
pseudo-CLEC, the signatory parties agree that the third-party testing agent and the
pseudo-CLEC shall take their direction exclusively from the Commission or the col-
laborative.

The third-party test should be modeled after and based upon the best aspects of
the test plan and tests conducted in other states including, but not limited to, Pennsyl-
vania, New York, and Florida. The test, using commercial volumes and capacity test-
ing as determined by the collaborative, shall be conducted military style (test until
pass). Testing for a particular scenario is not considered completed in a satisfactory
manner until such time as the performance meets or exceeds perform.ance measures
established for the relevant metrics in advance of initiation of testing. All corrective
actions will be subject to retesting.

The signatory parties agree that the CLECs shall, at a minimum: a) have the op-
portunity to verify what is being tested; b) receive a list of all docum.entation that
Ameritech provides to the third-party tester; and c) be permitted to verify that the
pseudo-CLEC is using the same information that Ameritech provides to the CLECs.
The signatory parties reserve the right to escalate any issues, whenever raised in the
collaborative process, to the CommissiQn for, resolution. Issues should. be raised for
Commission resolution, if not already resolved by the Commission at an earlier date,
by June 18, 2000: The signatory parties have agreed that they may advocate additional
issues in the collaborative process.

CHANGES IN APPLICABLE LAW,

With respect to the obligations set forth In the Stipulation and Plan as extended,
except for the items discussed below, Ameritech agreed that in the event there is a
change in the statutory law it will continue to be bound by and will fu1fiIl those obliga-
tions unless to do so would be unlawful. Further, Ameritech commits that it will not _

]
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propose, endorse, or seek legislation that, if enacted into law, would make it unlawful
for the company to comply with those obligations. In the event there is a change in
the law which would have the effect of superceding, terminati.ng, or diminishing the
company's obligation to perform the following speciflcally identified terms of the Plan,
as extended and modified, Ameritech may take advantage of such change in the law
and thereafter be governed as to the identified terms under the changed law. The
terms of the Plan, as extended and modified, that are subject to this exception are lim-
ited to the followiung:

(1) The pricing, price cap treatment, and cell classification of
new services as set forth in Plan paragraphs 11.D (ceIl classi-
fication for new services),11.H (new services; application of
price cap and price constraints), and 13.H (new services in
the price cap). Any new individual residential basic local
exchange service meeting the Plan definition for a Cell 1
service shall be classified as a Cell 1 service (either core or
non-core).

(2) The constraints on the de-averaging of residence core serv-
ices and the requirement to effectuate rate reductions on a
proportional basis as set forth on pages 34 and 35 of para-
graph 12 of the PlAn.

(3) Centrex service provision as set forth in Plan paragraph
15.G.

(4) Customer specific contract provisions as set forth in Plan
paragraph 18.

(5) Ameritech's agreement to the process and time frames for
any party to propose a change i.n the Plan, a different form
of regulation, or a replacement plan and the elements of a
replacement plan filing as set forth in pages 91-94 of the
Plan, paragraph 30.

REVIEW OF THE STIPULATION.,,

The stipulation and recommendation submitted by the signatory parties on
March 28, 2000, resolves a variety of issues concerning the status of Ameritech's alter-
native regulation plan and other issues pending before the Commission. As indicated
above, Rule 4901-1-30, O.A.C., authorizes parties to Commission proceedings to enter
into stipulations. Although not binding on the Commission, the terms of a stipula-
tion are accorded substantial weight. Consumers' Counsel v. Pub. Util. Comm. (1992),
64 Ohio St.3d 123, at 125 (citing Akron v. Pub. Util. Comm. (1978), 55 Ohio St.2d 155).
In a number of cases, the Commission has commended the parties to a negotiated
agreement for simplifying the consideration of contested issues and for reducing the
hearing time required. See, e.g., Cincinnati Bell Co., Case No. 93-432-T]?-ALT, et al.
(May 5,1994); Cincinnati Gas & Electric Co., Case No. 83-1528-EL-AIR, et al. (November
20,1984); Ohio Edison Co., Case No. 82-1025-EL-AIR (September 14,1983). In review'sng
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a settlement agreement, however, our primary concem is that the stipulation is in the
public interest.

The standard of review for considering the reasonableness of a stipulation has
been discussed in a number of prior Commission proceedings. See, Cincinnati Bell
Co., supra; Cincinnati Gas & Electric Co., Case No. 91-410-E4AIR (April 14, 1994);
Western Reserve Telephone Co., Case No. 93-230-TP-ALT (March 30,1994); Ohio Edi-
son Co., Case No. 91-698-EL-FOR, et ai. (December 30,1993); Cincinnati Gas & Electric
Co., Case No. 92 Y463-ELrAIR, et al. (August 26,1993); Cleveland Electric Illum. Co.,
Case No. 88-170-E1.-AIR..(January 31, 1989); . Restatement of Accounts and Records
(Zimmer Plant), Case No. 84-1187-EL-UNC (November 26,1985). The ultimate issue
for our consideration is whether the agreement, which embodies considerable time,
and effort by the signatory parties, is reasonable and should be adopted. In considering
the reasonableness of a stipulation, the Commission has used the following criteria:

(1) Is the settlement a product of serious bargaining among ca-
pable, knowledgeable parties?

(2) Does the settlement, as a package, benefit ratepayers and the
public interest?

(3) Does the settlement package violate any important regala-
tory principle or practice?

The Ohio Supreme Court has endorsed the Connmission's analysis using these
criteria to resolve issues in a method economical to ratepayers and public utilities. In-
dus. Energy Consumers of Ohio Power Co. v.. Pub. Util. Comm. (1994), 68 Ohio St.3d
547 (citing Consumers' Counsel, supra, at 126). The court stated that the Commission
may place substantial weight on the terms of a stipulation, even though the stipula-
tion does not bind the Commission.

Based on our three-prong standard of review, we find that the first criterion,
that the process involved serious bargaining by knowledgeable, capable parties, is
clearly met. Counsel for the signatory parties have been involved,in many cases before _
the Commission, including a number of prior cases involving rate and telecommumi-
cation issues. Moreover, the level of detail contained in the Stipulation, as well as the
breadth of issues encompassed by the agreement, leaves little doubt that the parties en-
gaged In serious negotiations prior to signing the agreement.

The Stipulation also meets the second criterion. As a package, it advances the
public interest by resolving many alternative regulation issues and other matters
pending before the Commission without the incurrence of the time and expense of ex-
tensive litigation. Moreover, the Stipulation maintains core residential and business
rates until january 8, 2003, and will institute a $5.3 million price cap adjustment that
will benefit customers. The stipulation also provides for a number of commitments by
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Ameritech to fund distance learning and education programs, to promote economic
development, advance interest in the internet and implement a pilot internet accessi-
bility program for senior citizens, and extend the USA program statewide and pilot an
expansion of that plan. Considered as a package, the stipulation clearly benefits both
ratepayers and the public interest.

Finally, the Stipulation meets the third criterion because it does not violate any
important regulatory prindpie or practice. In fact, approval of the agreenient enhances
rate stability while providing Ameritech with incentives to operate more efficientiy.
The Stipulation also furthers the important principle of encouraging competition by
making available a number of competitive offerings available to the CLECs to incent
further competition and the mass markets provision of competitive resldential serv-
ice. At the same time, the Stipulation further refines the OSS and Third-Party Testing
Collaborative procedures and establishes a collaborative dispute expedited complaint
process. All of these factors further the important regulatory principles of increasing
competitive options for customers while maintaining quality service at reasonable
rates.

Our review of the Stipulation indicates that it is in the public interest and repre-
sents a reasonable disposition of the alternative regulation issues and other issues
raised during the negotiations. We will, therefore, adopt the Stipulation as discussed
in this order.

OBTECTIO1^iS TO THE STIPULATION

On Apri124, 2000, three CLECs (Iintermedia, Rhythms, and Time W'arner) jointly
filed a motion objecting to the Stipulation or, in the aiternative, objecting to Commis-
sion consideration of the Stipulation at this time because Ameritech has failed to fully
comply with the action plan commitments the company made to certain facility-based
CLECs. The movants daim that the Commission should not even consider the March
28,2000 Stipulatioin, until Ameritech completes what it agreed to do. Moreover, the
movants assert that commitments made by Ameritech in the Stipulation, while per-
haps beneficial to a narrow scope of issues important to non-facilities based CLECs, do
not address the legitimate operating issues of the facilities-based CLECs. FinaIIy, the
m.ovants argue that the existing commitments do not address the policies reflected in
Sections 4927.02(A) and (B), Revised Code.

The Commission does not find that the movants' objections warrant a rejection
or postponement of the Stipulation atthis time. As noted previously, the Commis-
sion's primary objective in considering a stipulation is whether the stipulation, as a
whole, is in the public interest. For the reasons noted above, the Commission has de-
termined that there are substantial benefits to be gained by adoption of the Stipulation
and that the Stipulation, as a whole, is in the public interest. Regarding the specific
concerns raised by the movants, we note that the action plan provision of the Stipula-
tion (Stipulation at par. 15) does not define specifically what action pIans were to be

^; v...^
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submitted by the company to the CLECs: The applicable provision of the Stipulation
reflects that Ameritech was to submit written drafts to the CLECs attending a March 21,
2000 nieeting by March 31, 2000. The movants acknowledge that Ameritech did submit
some action plans to them by March 31, 2000, and requested CLEC iiiput. Ameritech
appears to have met the spirit of this commitment. We also note that the Stipulation
contemplates that a follow-up meeting will be held with the CLECs within three
months of the March 21, 2000 meeting. It is also deai from the terms of the Stipula-
tion that, at the three-month meetipng, Ameritech and the CLECs wi11 discuss the re-
sults of the final action.plans. Therefore, in approving this provision of the Stipula-
tion, we direct Ameritech to work with the involved CLECs and with the Commis-
sion's staff to put in place final action plans prior to that three-month rei9ew meeting.
We are very much interested in the competitive issues raised by the movants; how-
ever, we find that an alternative regulation plan proceeding is not the most appropri-
ate venue to address all of these concerns. A more appropriate vehicle for addressing
the movants concerns would be in an arbitration proceeding or through a carrier com-
plaint proceeding pursuant to Section 4905.26, Revised Code and/or in the Commis-
sion generic consideration of new local service requirements in Case No. 99-998-TP-
COL

On Apri121, 2000, the PAO filed initial objections to the March 28, 2000 Stipula-
tion. Generally, the PAO urges the Commission to reject the proposed Stipulation as
illegal and against public poHcy. In the alternative, and at ami*+imum, the PAO urges
the Commission to conduct evidentiary hearings pursuant to Section 4927.03(D), Re-
vised Code, in order to determine whether any extension, modification, or abrogation
of Ameritech's Plan is appropriate and in the public interest. More specifically, the
PAO argues that the Stipulation violates Section 4909.18, Revised Code, as the Stipula-
tion purports to directly or indirectly modify, amend, or change existing rates, regula-
tions, and practices of Ameritech without the filing of a written application supporting
the rate or classification. The PAO also:asserts that the Stipulation runs afoul of the
clear and unequivocal notice and hearing provisions of Sect3on 4927.03, Revised Code.
Further, according to the PAO, = attempt to alter the terms of Ameritech's Plan prior
to its termination automatically invokes the notice and hearing provisions of Section
4927.03, Revised Code.

The PAO also argues that the proposed Stipulation is contrary to the public in-
terest and should be rejected. In support of.this argument, the PAO maintains that
there is no evidence that the new plan complies with Section 4927.02, Revised Code.
Moreover, the PAO asserts, the Stipulation fixes prices for network elements utilized
by payphone providers even though the PAO yvas not a party to the negoiiations that
took place and in violation of FCC orders in CC Docket No. 96-128. The PAO also
claims that the separate agreements that form the basis for the Stipulation present a
bad bargain for Ohio consumers. In conclusion, the PAO asserts that by approving the
Stipulation, the Commission wiIl have granted Ameritech complete autonomy over
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the rates, earnings, and quality of the telecommunications services Ameritech pro-
vides, with very little opportunity, if any, for the Comni.ission to investigate the rea-
sonableness of Ameritech's eamings and rates. Moreover, according to the PAO, the
Stipulation predetermines outcomes, both substantive and procedural, in other dock-
ets before the Commission.

As noted previously, this Stipulation includes provisions that extend and mod-
ify the existing alternative regulation plan of Ameritech and, as a result, reflects a new
grant of alternative regulation under Section 4927.03, Revised Code. Contrary to the
arguments of the PAO, Sections 4909.18 and 4927.04, Revised Code, are not impacted by
the Stipulation before us. As aclmowledged by the PAO, Ameritech currently is operat-
ing pursuant to an alternative regulation proposal known as Advantage Ohio which
was reinstated by the Ohio General Assembly as a result of Substitute Senate Bill 306 in
June 1996. Advantage Ohio set forth in detail the pricing, tariffing, and other proce-
dures Ameritech employs to govem all of its service offerings including basic local ex-
change service which is the princi.pal focus of Section 4927.04, Revised Code. Notably,
the Stipulation presented to us for consideration makes no changes or niodifications
in the manner in which basic local exchange services are regulated. Therefore, we find
Section 4927.04, Revised Code, inapplicable to the issue before us as the Siipulation, by
its terms, only seeks to extend the current, lawfully established regulatory procedures
involving Ameritech's provision of basic local exchange service. There is no abroga-
tion or modification proposed by the company which might trigger a Section 4927.04,
Revised Code, review.

We also disagree that the notice and hearing provisions of Section 4927.03(D),
Revised Code, are triggered by the Stipulation now before us. As noted above, by its
terms the Stipulation seeks to extend and modify the Advantage Ohio Plan and, as
such, constitutes a new grant of alternative regulation. Initially, through ouz approval
of the involved Stipulation, we agree with the signatory parties' proposition that the
adoption of the Stipulation constitutes a new grant of alternative regulatiom. Cancern-
ing a new grant of alternative regulation, Section 4927.03(A)(1), Revised Code, dearly
affords the Commission the discretion to, "after notice, after affording the public and
any affected telephone company a period for comment, and after a hearing if it consid-
ers one necessary, may, by order ... establish altemative regulatory requirements to apply
to such public telecommunications service and company or companies." The notice
issue will be addressed in more detail below. Howevei, there is no debate among any
of the parties that the PAO became aware that a Stipulation had been prepared for exe-
cution prior to the execution date and that the_PAO has exercised its right to object to
the Stipulation through its comprehensive pleading docketed on Apri121; 2000. Based
on the procedural circumstances of this case, we believe the PAO has had adequate no-
tice and has exercised its opportunity to comment on the Stipulation. As for a hearing,
Section 4927.03(A)(1), Revised Code, leaves the determination as to whether a hearing
is necessary to the Commission's discretion. Based on our review of the Stipulation,
and as outlined above, we have found the Stipulation to be in the public ianterest with-
out the need for a hearing.
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We further disagree with the PAO that the notice and hearing provisions of Sec-
tion 4927.03(D), Revised Code, are automatically triggered when an alternative regula-
tion plan is altered in any way. As recently noted by the Commission in Case No. 97-
1700 TP-COI, In the Matter of the Commission Investigation Into the Alternative
Regulatory Treatment of Commercial Mobile Radio Service Provider$ (Entry on Re-
hearing, February 24, 2000), we found that an interpretation of the statutory language,
similar to the interpretation urged by the PAO herein, is contrary to both the language
and the intent of the statute. When Section 4927.03(D), Revised Code, is read in con-
text, it is clear that the purpose of that section was not to require the, Commission to
hold a hearing every time we consider further alternative regulatory relief; rather, the
intent was that the Commission hold a hearing in the event that we were to abrogate
or modify an exemption or alternative regulation such that regulatory relief previ-
ously granted to a telephone company, by the Commission, was being diminished or
revoked. This more comprehensive reading of Section 4927.03, Revised Code, is sup-
ported by the last sentence of Section 4927.03(D), Revised Code, which goes on to fur-
ther limit the Commission's ability to take back regulatory relief by providing that
"[n]o such abrogation or modification shall be made more than eight years after the
date an order granting an exemption or establishing alternative requirements under
this section was entered upon the commissiori s journal, urnless the affected telephone
company or companies consent."

Read in the context of the rest of Chapter 4927, Revised Code, and, in particular,
considering the policy of the state to "recognize the continuing emergence of a com-
petitive telecommunications environment through flexible regulatory treatment'•, it
makes no sense to conclude that the General Assembly intended that every succeeding
progressive step that the Commission takes to modify the approved regulatory frame-
work applied to telecommunications service provider would each require a hearing,
especially when no hearing is required for the initial steps to deregulate such services.
Concluding that the Commission could have reached this result in one step under Sec-
tion 4927.03(A), Revised Code, without the requirement of a hearing, but cannot now
reach the same result without a hearing, is illogical and reaches an absurd result that
tends to negate the vitality and purpose of Section 4927.03(A), Revised Code.

Having determined that Sections 4909.18, 4927.04 and 4927.03, kevised Code, are
not wholly applicable to our consideration of this Stipulation, we turnt to our own
policies and procedures for guidance. The Commission, through Case No. 92-1149-TP-
COI, has adopted procedures that we will follow in considering alternative regulation
proposals by large local excthange companies. Included within those Commission-
approved procedures are provisions for the extensiqn and the amendment of ap-
proved alternative regulation plans (XI.B. and )G.C., respectively). Essentially, for both
extensions and. amendments, the Commission's procedures require notice that an ex-
tension or amendment is being sought and, for amendments only, the effects of the
amendment on other aspects of the existing alternative regulation plan. Regarding
both extensions and amendments, the Commission's procedures call'for the Commis-
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sion to order such procedures as its deems necessary, consistent with those rules, in
considering the applicant's request. As noted in the Stipulation, all parties to this case
were given notice of Ameritech's intent to seek an extension and modification of its
alternative regulation plan. Moreover, all parties and interested persons were pro-
vided a copy of the executed Stipulation. Any interested person has been afforded 30
days in which to comment on the executed Stipulation. We find that the proc,edures
noted above were adequate to afford interested persons an opportunity to comment on
the Stipulation and, thereafter, upon which our consideration of this matter could be
based. - -

We also note that the principal "benefits" to Ameritech of adoption of this
Stipulation is that the company obtained. from the signatory parties an extension of the
initiation of an earning review aga3nst the company, a reclassification of message toll
service and any other service deemed competitive by the Commission in Case No. 99-
563-TP-COI as competitive into Cell 4, and removal of Cell 4 services out of the price
cap. The first benefit merely results in an extension of what the company already en-
joys. The second item is not reaIly a modification of the existing Advantage Ohio Plan
inasmuch as the current plan affords Ameritech the flexibility to reclassify services,
other than Cell 1 residence service, into another ce11 category on a 30-day filing. Nota-
bly the last item, which is arguably a modification, was not chaRenged by anyone filing
objections.

The last arguments the Commission will address briefly are the PAO's argu-
ments that the proposed Stipulation is contrary to the public interest, results In a di-
minished opportunity for the Commission to regulate the company, and that there
was insufficient notice provided in this matter. The Commission has heretofore ad-
dressed in detail the Stipulation and has rendered our opinion that the Stipulation, as
a whole, promotes the public interest. Therefore, we will not further address that issue
here. As for the argument that adoption of this Stipulation abrogates the Commis-
sion's responsibility to regulate the company, we disagree. Nothing within this Stipu-
lation affects the Commission's jurisdiction to regulate the company's services, address
complaints by carriers or customers, remain informed as to the financial situation of
the company, or in any other way diminishes our regulatory authority over Ameri-
tech. The only benefits realized by the company through Advantage Ohio and this
Stipulation is increased pricing flexibility to address the more competitive aspects of
the telecommunications marketplace and the ability of the company to operate outside
of the rate base regulations traditionally applied to incumbent local exchange compa-
nies. As for the notice issne, the Commission finds no evidence of intent to exclude
any interested person or party from the negotiations nor is there a basis in this record
to conclude that the PAO did not have an opportunity to present their positions in the
settlement process. In addition, the PAO has cleerly exercised its right to object to the
Stipulation in this matter as reflected by the comprehensive objections filed which are
more suitable for consideration in our pending payphone generic proceeding, Case No.
96-1310-TP-COI. Por these reasons, the Commission concludes that the PAO has not
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been prejudiced in this matter through the procedure in which this Stipulation has
come to the Commission for consideration.

FINDINGS OP FACT AND CONCLUSIONS OP LAW:

(1) On November 23,1994, the Commission issued an opinion
and order adopting a Plan of Alternative Regulation for
Ameritech. On January 15,1995, the Commission adopted
an entry on rehearing affirming its adoption of the alterna-
tive regulation plan.

(2) The Ohio Supreme Court reversed and remanded the
Commission's orders adopting the Plan in Time Warner
AxS v. Pub. Util. Comm. (1996), 75 Ohio St. 3d 229.

(3) Effective June 18,1996, the Ohio General Assembly enacted
Substitute Senate Bill 306 which reinstituted the Plan as if
effective on January 9, 1995.

(4) On March 28, 2000, a stipulation and recommendation
which, among other things, extends the Plan as modified
herein, provides for a new grant of alternative regulation
pursuant to Section 4927.03, Revised Code, and further
agreements was filed with the Commission. Objections
were filed by movants and by PAO.

(5) The Stipulation is the product of serious bargaining among
knowledgeable parties, benefits ratepayers and advances the
public interest, and does not violate any important regula-
tory principles or practices.

(6) Ameritech's alternative regulation is governed by Section
4927.03, Revised Code. Ameritech is subject to the juris-
diction of this Commission pursuant to Sections 4905.04,
4905.05, and 4905.06, Revised Code.

(7) The stipulated altemative regulation plan submitted by the
parties comports with the policy of this state, as set forth in
Section 4927.02, Revised Code, to the extent set forth in this
opinion and order.

ORD :

It is, therefore,
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ORDERED, That the objections filed on Apri121 and Apri124, 2000, are denied.
It is, further,

ORDERED, That the stipulation and recommendation filed on Marr„h 28, 2000, is
approved for the reasons set forth herein. It is, further,

ORDERED, That Ameritech's application for extension of an alternative form of
regulation, as modified, is granted. It is, further,

ORDERED, That, in the event of a future conflict with respect to interpretation
of the alternative regulation plan or the stipulation, the language contained in this
opinion and order shall be deemed controlling and the Commission shall remain the
final arbiter of the terms of the Plan and the Stipulation. It is, further,

ORDERED, That our approval of this alternative regulation plan and Stipula-
tion, to the extent set forth in this opinion and order, does not constitute state action
for the purposes of antitrust laws. It is not our intent to insulate the company from
the provisions of any state or federal laws that prohibit the restraint of free trade. It is,
further,

ORDERED, That Ameritech comply with the terms of the Plan and the Stipula-
tion discussed in this case, all of the terms and language of this opinion and order, and
aD. Commission directives that may be issued pursuant to this opinion and order. It is,
further,

ORDERED, That, except as provided In the Plan or Stipulation, or as specifically
provided for or clarified in this opinion and order, Aothing shall be binding upon the
Comm.ission in any subsequent investigation or proceeding involving the justness or
reasonableness of any rate, charge, rule, or regulation. It is, further,
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ORDERED, That a copy of this opinion and order be served upon all parties of
record.

TfE PUBLIC UTILT1TFiS COMMISSION OF O1^IIO

JRJ/vrh -

Entered in the Journal

APR 2 7 2D^
rue opy

T

a gorito
Secretary
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BEFORE
THE PL'BLIC UTILITIES COMMISSION OF OHIO

In the Matter of the Application
Of The Ohio Bell Telephone Company
For Approval of an Alteroative Fomt of
Regulation.

Case No. 93-487-TP-AT.T

STIPULATION AND RECOMMENDATION

The Siaff of the Public Utilities Commission of Ohio (the "Staff )', Ameritech

Ohio ("Ameritech" or "the Company"), and the entities whose names appear on the

sigaature page, which are collectively referred to herein as "the parties" or'"SGipulating

pacdes", hereby submit to tiu Public Utilides Cocmnission of Ohio (the "Commission")

this Stipulation and Recommendation (the "Stipulation").

A. REC.'ITALS

I. On Novett►ber 23,1994, the Commission entered an Opinion. and Order in

this procading adopting a Plan of Attanat4ve Regulation for Ameritech Obiio (the

"Plan"). The Commission adoptal an Entry On Rehearing aftuming its adcvtion of the

Plan on lanvary 19,1995.

2. The Plan became eff=etive on 7anuary 9. 1995. Under its tetms, Section

30, the Plan remains in effect for at least six years and until the Commission issues an

`'[.be Staff is considered a party for prupoees of eatering into this Stipufatioa piusuaat to
Ohio Adn+inistranve Code Section 4901-1-10.
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order either changing the Plan, adopting a replacement plan, or modifying the form of

regulation under which the Company operates.

3. The Ohio Supreme Court in the case of'):ime '%'amer rVc$„y. k'ub_ Llti[.

Comm. (1996), 75 Ohio St. 3d 229 reversed and remanded the Commission's orders

adopting the Plan.

4. Effective June 18, 1996, the Ohio General Assembly enacted Substitute

Senate Bill 306. That legislation provided that the Plan that was approved, as modified in

the Opinion and Order o€the Commission dated November 23,1994 and its Entry on

Rehearing dated January, 19, 1995, was to be effective on a prospective basis on and after

the effective date of the Bill and that the Plan should remain in effect as provided for in

the Plan, as if it had become effective on January 9, 1995.

5. After notice to all parties to this case and exteasive negotiations, the

Stipulating Parties, represented by experienced counsel and otbar experts, reflecting

widely vatying intetests and being knowledgeable of the circtmtstances, have agreed

upon the terms of a Stipulation, as set forth herein. The Stipulation includas provisions:

a) to extend the Plan, as modiEed herein; b) for a new grant of alternative t+esulation

under Revised Code § 4927.03; and c) tiut6eragreements. Thc Stipulazing Parsies

teeommead its adoption wititout tnodification by the Commissiao.

6. This Stipnlation is the ptnduct of serious bargainung be;ween the perdes.

It does not necessarily reflect the position which any one or mote of the St3pulatin.g

Parties would have taken if the issues presented had been litigated to conclusion or may

take if the issues are presented to the Commission without this Stipulatioet. While the

psrr3es rerr.a,. °,: e ttat t1^.is Sti?ulation is =e: 5ir.ding upon the Ccavnission, the

2 0 t;^335



Stipulating parties agrce that the Stipulation represents a just and nzsonable resolution of

all the issues presented in this proceeding. Accordingly, the Stipulating parties

recommend that the Stipulation is entitled to careful consideratioa and should be adopted

in its entirety by the Commission.

Except for enforaement purposes, this Stipulation shall not be cited as precedent

for or against any signatory or the Commission itself, if it approves this Stipulation. The

Stipulation is exptessly conditioned upon adoption in its entirety by the Commission and

without material modification by the Commission. In the event that the Cottunission

does not issue an order adopting this Stipulation within 45 days of its filing, any

Stipulating party shall have the right to terminate and withdraw this Stipulation by filing

a notice with the Commiccinn. In the event that the Commission issues an onler that does

not adopt this Stipulation in its entirety and without materiad modification, any

Stipulating party shalt have the right, within five days of the Commission's order, to

either Sle an appiication for rehearing which is consistent with this Stipulation or to

terminate and withdraw the Stipulation by filing a notice with the Conunission.= Upon

adoption of a rehearing order which does not adopt the Stipulation in its entirety without

material modification, any Stipalatiag party may terminate and wit}edraw the Stipulation

by 8ling a notice w►th the Commis.sioa within five days of the Commission's entry on

rehcaring. Upon notice of termination or withdrawal by any Stipuladng party, pursuant

to the above provisions, the Stipulation shaII immediately become null and void. The

Company hereby consents to the adoption of the Plan ameadments set forth herein,

subject to its consent being withdrawn pursuant to this paragiaph.

2 Any reference in this Stipulatioa to "Sle" or making a"filing" means to file the pcrtinent
document in this docket with the Commission's Docketing Aivision.
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B. ALTERNATIVE REGULATION PLAN

1. The Stipulating Parties agree that the Plan, as modified herein, will be

extended two years &om January 9. 2001 through January 8, 2003. The Stipulating

parties fiuther agree that the Stipulation being submitted to the Commission for adoption

constitutes a request and recommendation to the Comum+Ce1on to issve a new graiit of

alternative regulation pureuant to P.C. Section 4927.03 for Ameritech Ohio's non-basic

local exchange services. The graat of alternative regnlation set forth in the 1'3an adopted

November 23,1994 under R.C. 4927.03 shall tenssinate upon a final Comaxission order

adopting this Stipulation for purposes of applying the eight year provisions of R.C.

4927.03(D). The Stipufating parties agree that the current Plan has been in effect for less

than eight years and that the exteosioa granted in aocordaxe with this Stipulation should

be considered as a new grant of alternative regulation under R.C. Section 4927.03 for

non-basic competitive service.s, therefore, the eight-year provision of R.C. Section

4927.03 would not be applicable. Upon the final adoption of this Stipulation by the

Commission, Amcritech Ohio farther agrees to waive the claim that any period of time

prior to the Connai.ssion's fxnal otder should be considrted in the calculation of the eigbt

year provision of RC. 4927.03(D). 'Ih Plan should be eonsidered aniended as set forth

in this Stipulation. In the event of a conflict betwxn the language of the P1an and this

Stipulation, the Stipulation language shall control.

2. Tne Stipulating Patties agree that the replacement of rate bnse rate-of-

retnrn regulation with price cap regulation and the prohibition on the Commission and

other St^pn:z•.isg Parties L*om initieting an overearu:ng,s or exc:ss pre; ts c.o:nplaint case
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against the Company set forth in Sections 9 and 30 of the Plan would be exteaded for two

years. After January 8, 2002, any party may propose a replacement plan to become

effective after Januaty 8. 2003.

3. The Stipulating Parties agree that under the Plan, Cell I core service rates

for residence customers w'tll be capped at current levels for the duration of the: Plan

extension. (Ameritech Ohio previously committed to extend the cap on such tates up to

and including January 9, 2002 in the merger stipulation approved in Case No. 98-1082

TP-AMT.) Cell 1 core service rates for non-residence customers atso will be capped at

cnrrent levels for the duration of the Plan extension anless such services are reclassified

to Cell 4 pursuant to the provisions of Section B., parngraph six of this Stipulation. The

Company fiuther agrees that its customer owned coin telephone access line mtes shali

remain subject to any determinations by the Commission in Case No. 96-131047-CQi.

4. The Stiptilating Pardes agtee that Message Toll Services, as set forth in

PUCO tariff No. 20, Part 9, Part 13. Section 2 and Part 20, Section 9, which iue enrrently

classified as Cell 2 services, will be reclassified as CeU 4 savices, effective with final

Ccmmission adoption of this Stipulation.

5. The Stipttbating Psnttias agtee that aU CeU 4 se%ices as set forth in Exhibit

B of ihe Plan, C'incltding Message Toll Services reclassi6ed t+o CeU 4 pwrmmt to

paragaph 4 above), will be removed from the price cv pimt effective upon ftnai

Commission adoption of ttus Stipulation. During the extension period, CeQ 4 serviczs

will continue to be subject to the price floor and LRSIC/tmputation requitements as

described in the Plan, Sections I 1 .0, 19 and 20. These pricing provisions do not limit the

PLTCO's engo°_ng juri;dicton over CeL 4 serr.ces.
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6. The Stipulating Parties agree that upon fmal Commission adoption of this

Stipulation and effective during the Plan extension, all services, other than residence Cell

I core services, which are classified by the Commission as Competitive

Telecommunications Services (CTS) pursuant to Case No. 99-563-TP-COI, will be

considered to have met the criteria for Cell 4 services and the criteria for the movement

of services to Cell 4 as set forth in Sections 11.C. and E. of the Plan. A11 such services

shall be moved to Cell 4 by the Company within 15 days of the Commission's CTS

classification, to be effective upon the filing of a notice with the Commission.

7. TheCompany agrees, effective upon final Commission adoption of this

Stipulation, to increase the funding level for Distance Learning Equipment, as set forth in

Section 22. E. of the Plan, to $3 million (from $500,000) in 2001 and to provide

additionat funding of $3 million in 2002-

8. The Company agres, effective upon final Commission adoption of this

Stipulation, to extend the Economic Development fnndiag cammitmeat, set forth in

Section 22. J. of the Plan, for two years with funding of S0.25 million in 2001 and S0.25

million in 2002.

4. Iite Company agroes, effecdve upon 6na! Commissioa ado7*on of this

Stipttlatico, to provide addi6onal fitod"u^g of 50.5 million in 2001 and f0S million in

2002 designated for Community Compi>ter Cewrers as set forth Sectim 22. F. (wese

amounts are in addition to the funding set forth in the Merger Stipulation ua Cast No. 98-

1082-'fP-A-1vIT). Up to $25,000.00 of the additional funding amounts may be used in

each 12 month period to assist in program design and implementation, which amount

sh:Il be disbursed to the O'Ho Ce=.tai*r:i!y Cor.ip•.ner. Cen:Pr Neriwsk ("OCCC.N') t-Ton
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request. The remaining amounts shall be disbursed for the creation and support of new

and existing community computer centers in urban and rural areas. Such disbursements

shall be determined solely by the board of the OCCCN. The OCCCN shall provide an

annual report, subject to audit, that includes the disbursement of any of the fiunds and the

operations described in this paragraph to the Commission. All funds described herein

shall be expended by the Company and shall remain available to the OCCCN until

disbursed.

10. The Company agrees, effective upon final Commission adoption of this

Stipulatioa, to oreate an Intemet Technology Fund and to make funding of 50.1 ntiAion in

2001 and S0.1 million in 2002 available to the OCCCN to implement altemative ways of

providing intemet access in arexs where such aocess may not be readily availabie. A

special OCCCN Committee comprised of representatives of the OCCCN, OCC, Staff, the

Company and any consumer gronp supporting the Stipulation shall be established to

develop and select proposats for the r,)CCCN to implemoai or flmd. AA fuads described

herein shall be expended by the Company and sball remain available to the OCCCN

special Committee unti.i disbursed. An annual report, subject to audit, sball be 5led by

the OCCC13 with the Commi.ffion on its operations tnxla this paragraph.

11. The Company agtCes to provide up to S50,000 in 20016owmds an intrrnet

acoe%ibility pilot program for senior citiaeas within the Company's cumaf. saviee area.

'nse Company wiIl solicit proposals for a senior citizens intetnat access pi(ca, after

obtainirig the advice of the Staff, the OCC and any consumer groups signing this

Stipulation. The Company will select one or more proposals, after consulting with the

Sta!^ :`e OCC xad any co.*ss:a°r grcrop s.grvng this Sti+ulstion. After selection, the
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Company will provide the entity or entities selected with funding to implemer,t the

proposal up to a total of $50,000, to be paid in a lump sum.

12. The Company agms to deploy diverse routing between all remote arkd

host central offices iri the Company's existing service territory (wtsere such diversity is

not currently deployed) during the term of the Plan as extended. The Company further

agrees to deploy diverse routing for any additional remote switches placed in service

before January 9, 2003 in its current service area.

13. The Stipulating Parties agrae that Plan's Price Cap Index's exogenous

adjustment.threshold should be increased for the dtuation of the Plan as extended, snch

that any proposed exogenous adjustment tnust affect the revenues subject to the Price

Cap Index by at least S 5 million per event The Company agrees not to seelc. an

exogenous adjustment with respect to: a) costs associated with dialing protocol changes

(e.g., 1o digit local dialing), b) costs associated with the Company's thud paaty OSS

testing or otber <xots associated with the Company's Secdon 271 interLATA long

distance entry appGcation, or c) Company speoiSe peoalties or forfeitures that could have

besn avoided, either tbrough Company action or inaction. The Company finther agrees

not to seelc necovery as an exogeaous eveat undet the Plan's Price Cap of any reveaue

tedt>ctiow that may be osused by an FCC otder in CC DodcetNos. 96-262, et aL which

is not direcily appealed by SBC/Ameritech.

Method for Determieiae Whether sn Ezoeenous CasM Qaali&es as am.&soyCenocs

Adinstment

Proposed exogenous changes to the Price Cap Index will be aliocated

proportionately by revenues across aIl Price Cap cells and baskeu (4.e. residence and

business) affected by the exogenous event Any proposed exogenous change sbaII
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include a proportional allocation to Cell 4 services, if Cell 4 services are affected by the

exogenous event. Documentation of this allocation shall be part of the annual price cap

filing when an exogeaous adjustment is proposed. If the exogenous'event only affects

services not subject to the PCI or affects services subject to the PCI in an amount of less

than (in absolute value) $5 tnillion, then that exogenous event will not be appiied to the

PCI.

The following examples illustrates the methodology to be used to deUxmine

whether a proposed exogenous change meets the $ 5 million fixed exogenom; adjttst;nent

threshoid:

Facamotc 1. Assume there is an exogenous cost event where the amoirnt allocated
to revenues for Cell I through Cell 4 services is $10M, and which is proportionately
distributed as follows:

Not
Subject
To PCI

Subject to PCI
Not

Subjea
To PCI

Ce11 I Cell l
Coce Non- Cell2 CelI3 Cell4 Tota1

Core Caet
Rev. 30'/• 20^/. 20'b 20°/. 10Y. I00`/^
DisG

Exog 53.0 $2.0 $2.0 S2.0 $1.0 S10.0
Eveat

(SM

In the above exa,mple, the prnportion of the proposed exogenous cost event tbal is
allocated to cells subject to the PCI is S 6M, which is greater than the $5M threshold.
Thus, this event would qualify as an exogenous cost adjushnent and $6 miltion would be
appiied to the PCI.

^^,'^' ;•^2
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Example 2. Assume there is an exogenous cost event where the proportionate
amount allocated to revenues for Cell I ifuough Cell 4 services is S67vt, and %vhidh is
distributed as follows:

Not Subject
'fo PCt Subject to PCI

Not Subject
To PCI

Cell I Cell I
Core Non-Core Cell 2 Cell 3 Cell 4 Total Cost

Rev. Dist 30Yi 20Yo 20°/. 200A tOY^ 100%

ExogEvent $1.8 S1.2 S1.2 51.2 $0.6 S6.0M
(SM)

In this example, the proportion of the exogenous cost event that is allocated to the PCI is
S 3.6M ( S 1.2 + S 1.2 + S 1.2), which is less than the S SM threshold. Thus, this event
would not qualify as an exogenous cost event and the S3.6 millioa would not be applied
to the PCI.

Method for AllocatinLy an E:oeenons Adinstment to the Price CagBaakeb

The ptesumption shali be tbat any atogenous cost event sbatl be allocated among

Cell I Core, CeII I Non-Core, Cell 2, Cell 3 and Cell 4 propottionately to the revenues of

each cell. Any change to this alloration shall be docwnented and explained by the

Company, in order to demonstrate that a different allocat{on is jnstified due to the

dispeoportiooata effect on certain oell(s) of the exogenous event For the Rixidence

Baskets, the ataount allocated to CeU 1 Non-Core and Cells 2 and 3 may be recovered in

whole, or in petl, by the services in Cell I Non-Core asid Cells 2 or 3, subject to the

prici.ng restt•ictions of the current Plan. For the Non-residence Basket, the amount

allocated to Cell I Non-Core, Cell 2 and Cell 3 may be recovered in whole, or in part, by

the_services in Cell I Non-Core, Ce112 or Cell 3, subject to the pdcing restrictions of the

currrent Plaa.
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Since the rates for Cell I Core services wiil remain capped under this Stipulation

(paragraph B.3.), the rates for all Cell 1 Core services will remain unaffected by any

positive or negative exogenous adjustments. Pursuant to this Stipulation (parayraph B.j.)

Cell 4 services will no longer be under the Price Cap. Thus, the S 3M allocated to Cell I

Core and the $l million allocated to Cell 4 in Example 1 could not be allocated to Cell I

Non-Core, Cel12, or Cell 3.

C. ADDITIONAL CO14IIViITMENfS

1. The Company agrees to extend the USA program, as set forth in Ihe

curnnt P[an, Exhibit G (and as modified or interpreted by Commission orders issued

prior to the execution of this Stipulation) up to and including 3uly 8, 2003. The Company

fiather agrees, contingent upon the availabilIty of any necessary data, to provide

Universal Service Assistance Plan t(USA) automatic enrollatent, in the saax manner as

is cutreatly being piloted in the 614 NPA, to customers thrnughout its aaar,nt serviicx

area within six months of final Consmission adoption of this Stipulation. The Company

,Ltiill consult with the Staff and any consm►er groups signing the Stipulation conceraiag

tbe expansion of the automatic enrollmeat prograrn and will inviu the Staff and any

amsur= Voups signmg the Stipu>erion to participee in any meetiag with 01tio

Department of Hamsn Services ("ODHS") coneeming automatic enrollmeaL The

cta:ent 614 NPA autnmatic enroIIment progtam enrolls castomers in qualifying programs

(Medicaid, Food Stamps, Ohio Works F'irst, Disability Assistance) based on data

provided by the Ohio Department of Human Services (ODHS). The cumet ►t 614 NPA

attoma_c enrclL-nent pilot proces5 is ba<_od or a ftl- of e'io ble p-r .̂.ons sin.rnlird try the

lt
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govemment agerxy using social security awnbers as the validation field. Ths: Company

performs a match based on the data provided to determine which cutrent customers are

eligible for USA Plan I. but are not currently enrolled. The Compaay per`,'orms the

automatic enrollment process no less than once per quarter assuming that ODHS provides

an updated file of eligible persons on at least a quarterly basis. If ODHS does not provide

an updated file of eligible perscns at least quarterly, the Company will perfoim the

- automatic enrollment pnocess within 30 days of receiving the updated file. The data

supplied by ODHS is also used to build an on-line verification process. Under the

cutseAt process custotaers are sent a notification letter of their eligibiGty for USA Plan I

benefits and are also provided with the opportunity to decline to be enrolkd. The

Company may also use the data provided by ODHS as evidence that a customer is no

longer a pa:dcipant in the quatifying ODHS administered progtam. The pracess for

removing customers who are no longer eligible to taxive USA beaefits will be

discussed by the Company with the USA Advisory Committee prior to beginning any

process of removing ineligible ctistomers. The six nionth implementation interval is

dependent upori the availabi3ity of tequired data feeds from State (Le., Ohio Deparnouent

of Human Services) dstabases. Should such required data feeds aot be made avai.'lable in

tyme to irnpletneat atacmatie enrollment within the specified timdrmme, the Company

wfil notify the nu+.rt+ission Staff and the Stipulating Pmdes of the delay and wiI1

establisb a new implementation sclxdule. 'I'he automatic etuollmeut program inchxding

the current 614 NPA atnomatic enrollment progcam pilot, shall remain in e#Pect up to and

including July 8 , 2003.

12
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2. The Company agrees to conduct a Universal Service :Assistancz Plan 1

(USA) automatic enrollment pilot in an NPA, to be identified by the Commission Staff

with ir.put from the consumer groups supporting this Stipulation, to include all quatifying

USA progams. (HEAP. E-HEAP, or an equivalent successor program to HEAP or E-

HEAP, Ohio Energy Credits, SSl and Federal Public Housing Assistance ancl Section 8)

subject to the availability of the necessary data. The exisiing 614 NPA autornatic

enrollment program already enrolls eustomers in qualifying progtams (Medicaid, Food

Stamps, Ohio Works First, Disability Assistance) based on data provided by the ODHS.

The pilot will be conducted in the same manner as the current 614 area autornatie

enroliment pilot program. The Company wiU invite the Staff and any consumer groups

signing the Stipulation to participate in any meeting witb involved govematental agencies

conceraing the automatic enrollment pilot The cutrent pilot progtam is generally

descn'bed in paragraph I of this Section C. The Company wHl begin thapikx within 12

months of final Commission approval of the Stipulation, contingent upon data feed

availability from State or other external sources. The automatic enrollment piIot shall

remain in effect up to and inciuding July 8, 2003. The Company wil3 consult with the

Staff and the USA Advisory Board on the implementation and the evaluation of the pt7ot

3. Tlte Company agrees to provide, up to and including July 8, 2003, a

designated O4io representative to tbe USA Advisary Board wbo wM work clcsely %ith

the person responsible for oversight of the USA program. At this time the Company does

not contemplate that this representative wiB be the "one person designated lo have

responsibility for the USA progtam° as required in Case No. 93487-TP-ALT (Opinion

and Chder, Decerr.ber 30, 1998). The Co-rvpa-iy has indicated :o the Stipsils.ting Pariies
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that the person currenily responsible for the USA program is locatedin San Antonio;

however the location of that person may change. The Ohio representative (or their

designee if unusual circumstances arise preventing their attendance) will ar^end all USA

Advtsory Board meetings and sub-committee meetmgs. The Company agrees that the

person with program oversight responsibility will make a good faith effort to attend all

montbly Advisory Board meeiings, either in petson or by teleconference, and to tbe

extent practical, notify the Board in advance when unable to attend. The Company

agtees that the person with program oversight responsibility, wberever located, will have

no less authority concetning the USA progtam than the person currently responsible for

the USA program.

4. 1'he Company agrees, effective upon Snal Commission adoption of tbis

Stipulation, to increase the promotional budget avaifable for the USA plan from $122,000

to $276,000 per year for 2001 and 20a2.

5. Tix Company agrees that witbin six months of final Cotnmission adoption

of this Stipulation it will incorporate USA Plan I special payment artangeminlts for

deniable charges on live account current bills as a separate item to be included in the total

amotmt dtte. Payment anangemeats associated witlt pteviona final btlls would ttot be

included. The Company also agrees to pmvide a geaerie bffl page meesage remiader

notice to all USA ettstomers regacding special paymead attangementt. The Compsny afill

review its proposed bill page message with the Staff and the USA Advisory Committee.

A bill page message will be provided no less than every thrx months beginning no later

than 60 days after final Commission adoption of this Stipulation and ending on July 9,

2003.
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6. Up to and including Januarq 8, 2003, the Company agrees to eittend the

automatic application of MTSS credits to residential customers for missed instatlation

and repair premises appointments as set forth in Section VI.D. of the Stipulation and

Recommendation in Case No. 98-1082-TP-AMT.

7. Up to and including January 8, 2003, the Company agrees not to seek a

late payment charge for residential basic local exchange service.

8. The Company agrees to reduce residence customer rates for Calling Party

Number Blocking (Per Line) fiom 51.00/per month to S0.50 /per month and lbr Toll

Restriction from 55.95/per month to $3.00/per month. effective 15 days after final

Commission adoption of this Stipulation and to cap such rates at the reduced levels up to

and including January 8, 2003.

9. The Company agrees to conduct a 90-day residential Caller 1D promotion

during 2001 by waiving the non_recraring installation charge and the monthly charge for

the first three montls for new residential Caller ID customers.

10. Up to and including January 8, 2003, the Company agrees tbaR service

packages offerea by the SBCIAmeritech entity or entities certified by the Cammission to

provide setvice to rresideace c.asoomers in the four new marlcet areas, defined in the

Sfipula6ort and Recommeadation in Can No. 98-1082-TP-AMf, arilt have pricc riages

of 70 -140%9 of tbo smn of the prices :or the comparable set of services offtaed by tLe

inctimtbent local exchange erartier in the respecHve geographic areas.

11. 17x Stipuiatsng Parties agme to fvL'y resolvc the dispute currmently before

the Commission regarding the Company's $5.3 million exogenous cost change

atljr.stm.er' to ti;e P!ice Cap Index (et{ ctive July 1;1999 in Case No. 03-487-TP-ALT).

15
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In full and final settlement of the dispute, ihe Company agrees to eliminate the July 1,

1999 Price Cap index exogenous adjustment of $5.3 million in its entirety, effiective

within 30 days after final Commission adoption of this Stipulation. The Coniyany further

agrees to implement a prospective negative S5.3 million price cap adjustment that would

be ef£ective for the same length of tune that the positive July 1, 1999 exogen.ous

adjustment was in place. This prospective adjustment is intended to offset the revenue

effect of the implementation of the July 1, 1999 exogenous adjustment. The prospective

adjustment will also take effect within 30 days following ftnal Commission adoption of

the Stipulation. The Company shall perform the prospective adjustment via the PCI. or

GP[, upon proper documentation to the Staff and the OCC.

12. The Company agrees to naodify its tariff metltodology for intraLATA 1+

cost recovery such that costs will be allocated across all originating intraLA.TA toII

minutes of use. All relevant costs, including those associated with the waiver of P[C

chaage charges, will be included'm the calculation. The Stipulating parties agtee,

consistent with the provisions of this Stipulation, that the cost recovery charge coatained

in the Company's Februaty 1, 2000 tariff filing, Case No. 96-1353-TP-ATA, should be

reduced fiotn S.005121 per mim^e of ttse to S.001401 pcr minute of use. Ln the eveat ut

apQroved tariff is in effect prior w 6m1 Cocowksion approval of tb.e Stipuia6oa, the

Company agrees to impiemeat a 5cne up between the new rate developed undu tbe

methodology set forth above aatd tbe rate implemented ptusuaat to the methodology

approved in Case No. 96-1353-TP-ATA, retroactive to the effective date a f the tariff:

The Stipulating Parties agree that the Commission's adoption of this Stipulation fiilly

rvsolves the issues n.isrd in Cam No. 96-1353-TP-ATA and in t.he FCC's CC Dncket No.
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96-98 and File No. NSD-I.-00-06 as to the Company's intraLATA 1+ cost ra:overy

methodology. AT&T agrees to seek.to withdraw its pending FCC Petitioti in CC Docket

No. 96-98 and tvSD-L-00-06 concerning the Company's intraLATA 1+ cest reco► ery

within five days of final Cotnmission adoption of this Stipulation. AT&T an3 the

Company furiher agree to support a request, within five days of tFtr execution of this

Stipulation, that the FCC stay consideration of AT&T's Petition t:z.aing the

Commission's consideration of this Stipulation.

13. The Company agrees to withdraw its pending intraLATA PIC.C filing,

Case No. 99-30-TP-ATA, within 10 days of final Commission adoption of the

Stipulation. The Company furt.her agrees that the Company's max4mum intrastate PICC

rate levels (in the aggregate) for the duration of the Plan extension shaU be the lower of

a) the current rate levels or b) the interstate rate levels. The Stipulating Parties agroe not

to contest or in any way ob.allenge the Company's current intrastate PICC rate levels (ia

the aggregate) for the duration of the Plan extension provided that such tate levels do not

exceed the maximum PICC rates estabdished by this paregraph. The agreeaients set forth

in this section are not inteeded to preclude or limit the ability of ary of the Stipulating

Parties from taking any positioa regarding PICC cbarges in the Commission's geaaie

scxess charge proceeding, Cage No. 00-127 TP-COI.

14. The Compaay agrees that a Collaborative Dispute Expedited; Complaint

Resolution Proce9s, as set forth in Attachmeat 1, for the resolution of issues; fmm the

performance measurements collaborative uader paragraph IV.D.11 of the Stipulation and

Recommendation in Case No. 98-1082-TP-AMT and for disputes arising fioai the OSS

third party tesdng cnllabc+_ative is reasonable aad should be adopted by the Comtnission.
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Nothing in this paragraph precludes the Company or any CLEC frc+m proposing for

Commission adoption a more expedited schedule for the resolution of any issue.

The Company further agrees that the timeframes set forth in Attachment 1,

paragraphs 2, 3. and 4 are reasonable and should be adopted by the Commission in all

complaint cases between the Company and CLECs, at the option of the complainant.

15. The Compaay agrees to send, by March 31, 2000, a written draft of its

action plans resulting from the March 21, 2000 CLEC SBC/Ameritech wholesale

organization meeting to the CLECs attending the meeting for input. The Gnnpany

fiuther agrces to implement in good faith those written plans, as they may be modified as

a result of CLEC input, which are agreed to by at least a majority of CLECs attending the

meeting ("final action plans"). The Company's final action plans shall be filed with the

Commission in tWs docket. The Company's agreement to implement its fiual action

plaas in good faith shall be considered a commitment of this Stipulation. Within thvee

months after the March 21, 2000 meeting a follow up meeting will be held between high

level Company wholesale operations personnel and interestcd CLECs to review the

resuhs of the final action plans. and to mske ippropriate revisions -or additions to the final

action ptan.c

16. The Compatry agrees to 5k eidw a tariff or model interss^naectioa

agreement aanendment, at the Company's ela-tion, setting forth the rates, terms and

conditions for the offering of the unbundled netwotk element platform ('9JNE•P") within

30 days after the execution of this Stipulation. If the Company elects to file a model

amendment mther than a tariff, the Company agrees that such amendment would be

available for inifiai ..greemr-r_ts on a going forwsr3 basis andlor for ex-st:ng ag:eements-

ti
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In either the tariff filing or agreement aniendment filing, the Company would also submit

supporting cost infotmation using the same basic inputs (e.g., cost of capital,

depresiation, 61l :actors, non-volume sensitive cost factors and shared and commbn cost

factors) as determined by the Commission in Case No. 96-922-'1P-UNC. The: filing

would also include supporting testimony for both the UNE-P and the Company's

Febtvary 10, 2000 shared transport cost infonnation submission (and any updated

information). The Company will serve the UNE-P filing and supporting testimony, as

described herein, on all parties in Case No. 96-922-TP-IINC, putauattt to exuning nott-

disclosure agreements in Case No. 96-922-TP-UNC or a new non-disclosure agreement

for confidential information.

Ameritech Ohio, with persons knowledgeable on the subject of the filing, agrees

to attend a technical conference, to be held within two weeks of the f ling, in order to

infonmaAy respond to questions concerning the 1fDtE-P and shared transport ffiing. The

Stipulating parties agree that the foUowing is a reasonable schedule and shall recomrnend

that it be adopted by the Commissioa A 45-day discovery period with a seven-day

resgonse time should be established which wili begin to run upon the filing of the tariff or

model ggreemeat amendment. The Stipttlating parties fiuther agse that the schedule

should reqnite intaveaots to file testimony two weeYs aRer the close of diaoovery. The-

Stipulating parties fiutlxr agttie that tbe hearing should be schedoled to conunutnee no

more than two weeks alier the filing of intervenor testimony and that the hearing sbould

be limited to no more than four days. "ibe Stipulating parties agree tbat the Compaay

should be allowed to conduct additional discovery during the period between the filing of



intervenor testimony and tl:e hearing. The Stipulating parties further agrae that initial

briefs should be filed 21 days after the close of the hearing and reply briefs 14 days later.

Ameritech agrees that the parties in Case No. 96-922 TP-UNC that have

otherwise entered into a proprietary agreement with Ameritech in that case may have the

right to access and use information andlor documents disclosed and/or produced by

Ameritech in IIlinois Conirp.et.+ce Commission Docket Nos. 96-0486/0569 Consolidated

and Docket No. 98-0396 and Michigan Public Service Commission ("MPSC"} Case No.

U-11831. The parties may access and use such infonstation and/or documents consistent

with the goveraing proprietary agreement in Case No. 96-922-TP-UNC. Anteritech

agrees not to object to the use of such information and/or documents by the parties in

Case No. 96-922-TP-UNC in preparing for hearing or at hearing in Case No. 96-922-TP

UNC on the basis that such use is prohibited by a proprietary agreement in Illinois

Cotnmerce Commission Docket Nos. 96-0486/0569 Consolidated and Docket No. 98-

0396 and DPISC Case No. ZT-11831. The parties agiee to file a notice in Caso No. 96-

922-TP-UNC at least 14 days prior ta the beatiag which identifim any such information

and/or docvments that the party tnay use at the hearing, and wil! otlterwise use a good

faith effort to provide notice of other doounneats ptior to the bearing.

17. The Corapeny d>sta'buted to CLECs wrimen tnethcda and prtkedures for

CLECs w foIIow wben utiTrring the 10 digit trigger a pabffity teiating to local number

portability and tvhen reqt>estiug for NXX code tuigsation on March 15, 2000. Tbe

Company agrees to conduct a review of the 10 digit trigger procedures w°^th all

interested persons within 7 days of a request for a review meeting. ?3e Company fiutber

agr..:s t:) cerd+xt a:rvietiY of the VXX code m:graticc }•tucedutes -xith r.lt intere<.ted
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persons within 14 days of a request for a review meeting. The Company also agrees to

conduct an overview, by employees knowledgeable on the subject, of its processes to port

telephone numbers within 15 days of the execution of this Stipulation with the Staft'and

interested CLECs.

18. The Company agrees to file with the Conunission a carrier to carrier tariff

for unbundled network elements, interconnection services, line sharing and coklocation

which will include, where applicable, the Commission approved TELRIC rates for

Ameritech Ohio by the later of: 1) 120 days aRer the execution of this Stipulation, or 2)

10 days after final Commission approval of this Stipulation. The Company apxees that its

carrier to carrier tariff filing as described herein shall not be subject to any Commission

automatic approval procedures.

19. The Company agrees to file a model interconnection agreement

amendment that contains the rates, tettns and conditions for line shariug as ctarently

required by the FCC by the later ofi 1) May 1, 2000, or 2) 10 days after final l"o n++ sin^n

adoption of this Stipulation. The Company further agrees that CLECs that enter into the

model interconnection agreement amendment for line sharing shall be permitted to

piachase from a t'^mmis±on approved tatiff that includa line shating (fikd ptrswutt to

patagtaph 1 S of this 3tipulation). At-such time as the Cotnmission appmves fiaal r' s

for line sharing, there shall be a ttue up to the Commission approved line sharing raues for

the period of time a CLEC operates tmdes the model intenromYction agreemmt

amendment for line sharing.

20. The Stipulating parties agree to the terms and wnditions set forth in

AYaclan,ent ? tr Lhis Sy;"tlatiot:. The Stipalating parEes fvrihe: asre to present for

21 +^
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adoption at the next scheduled OSSfChird Party Testing Coilabomtive meeting, after the

execution of this Stipulation, the terms and conditions set forth in Attachment 2.

21. With respect to all of the obligations set forth in this Stipulatioa and the

Plan as extended, except for those specifically listed in (1) through (5) below, the

Company agrees that: a) up to and including January 8, 2003 (July S. 2003 for those USA

provisions which have been extended to July 8, 2003 as set forth in this Stiptdationj, in

the event there is a change in the statutory law it will continue to be bound by and will

fiHfill those obligations, unless to do so would be unlawful, and b) that it will not

propose, endorse or seek legislation that, if etwcted into law, would make it wilawful for

the Company to comply with those obligations. The Company fiuiher agrees thai it will

not elect an optional fortn of regulation if to do so would make it unlawful for the

Company to comply with the provisions of this paragraph.

ln the event there is a change in the law which would have the effect (either as a

direct requitrment or condition or tbrough an optional form of regutation) of supercediag,

terminating or diminishing the.Company's obligation to perform the following

specifically Gsted tetms of the Plan as extended and tuodifted, the Company may take

advantage of such change in the law and thereafter be govemed as to the following listed

terms under the changed law The terms of t6e Plm, as extended and modifial, which

rare subject to this exception are timited to the foliowing:

1) Tbe ppricing, price cap treattnent and cell classification of new services
as set forth in Plan paragraphs 11.D, 11.H., 13.H. Any new individual
residential basic local exchange service meeting the Plan definition for a
Cell I service (Ptan patagmph 11.C.) shall be classified as a Cell I smvice
(either core or non-core).
2) The constraints on the de-averaging of residence core services and the

reQn?re-tent to eff:-.!va:e rate :rductions on a proportional rasis as set
forth on pages 34 and 35 of paragraph 12 of the Plan.
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3) Centrex Service prov?sion as set forth in Plan parAgraph 15.0.
4) Customer specific contracts provisions as set forth in Plan paragraph
18.
5) The Company's agreement to the process and timeframes for any

pa,rty to propose a change in the plan, a different form of regulatioc or a
replacement plan and the elements of a replacement plan frling as set forth
in pages 91, 92, 93 and 94 of Plan paragraph 30.

23. Without waiving any right to seek formal relief from the Comn-iission, the

Stipulating Parties shall use their best efforts to infornially resolve any disputes regarding

the nteaning of this Stipulation or the Plan during the extension period.

24. The undersigned join in requesting that the Commission issue an order

approving and adopting this Stipulation and Recommendation in accordance with the

terms set forth above. The undersigned hereby stipulate and agree and each further

represents that it is authorized to enter into this Stipulation this 27th day of March, 2000.

Staff of the Public Utilities
Cob±mission of Ohio

Appalachian Peoples' Acti a Coalition JBfapowerment Center of Cmater
Clevelaad

: _.G . 6hy
Worldcom, Inc.
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ATTACHMENT I

Collaborative Dispute Expedited Complaint Process

In the Stipulation and Recommendation in Case No. 98-1082-TP-AMT the
Comatission adopted a collaborative process for implementing OSS and facilities
perfonnance measurements, srandards/benchmarks and remedies. Stipulation and
Recommendation, Section IV.D. ("Merger Stipulation"). Pursuant to the Merger
Stipulation, disputes over additions, deletions or changes to the performance
measttretnents, standardslbenchmarks and remedies that are implemented by Ameritech
Ohio may be brought to the Contmission to resolve such dispute. Section IV.D.11. The
Conunission has also established an OSSFfltird Paity Testing Collaborative to discuss
issues related to the testing of Ameritech Ohio's OSS. Neither the Merger Stipulation
nor the Commission's order establishing the OSS/lbird Party Testing Collaborative
contains a specific procedure for collaborativepar6cipanu to bring disputes to the
Commission. The Stipulating Parties agree to the following procedure and titneframes
for the resoiution ofsuch disputes. .

1. Any dispute sball be raised through a complaint filed with the
Commission. The Stipulating Parties agree that a complaint filed putsuant
to R.C. Section 4905.26 is an appropriate vehicle for the Commission to
resolve a dispute arising under Section IV.D.11 of the Stipulation and
Recommendation in Case No. 98-1082-TP-AMP as to whether such
addition, deletion or change should be adopted.

2. Ameritech Ohio shall file an answer to the complaint within 10 days of
service of the cotaplaint.

3. The Stipulating Ptnties agree that diacovery shall be limited to a 45 day
period with discoverqr+esponses to be provided within 10 business days of
servlce.

4. The Stiptilating Pauties fwtlter agree tbat any hearing should commence
within 70 days of the Sling of the complaint

The procedure set forth herein for the resolution of disputes under Section

IV.D. i E of the Stipulation and Recontmendation in Case No. 98-1082-7'P-AMT is not

intended to modify in any way or to eliminate any requiremtnt or obligation set forth in

that Stipulation and Recommendation. This procedure is not intended to preclude

Ameritech Ohio and the participant(s) bringing the complaint from mutaally agreeing to a
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different procedure. Nothing in this Attachment 1 precludes am party from proposing

for Conunission adoption a more expedited procedure for the resolution of disputes

arising from the performance measurement collaboradve or L'c OSS/ Third Pa.*ry Tesy:ng

Coliaborative. Ameritech Ohio agrees that the above procedure for the Commission

resolution of disputes unde:r Section IV.D.11. in the Stipulation and Recommendation in

Case No. 98-1082-TP-AMT, shall continue to apply after the collaborative has ended for

disputes raised in the collaborative before its conclusion.

2
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ATTACHME`T 2

Ameritech agrees that, at a[ninimum, certain enhancements to the existing
products, processes, or OSS need to be made prior to beginning thi.-d party testing related
to such products, processes or OSS. The specific enhancements to the existing products,
processes, or OSS that should be made prior to beginning third party testing is an issue
that needs to be discussed in the OSSllhird-Party Testing Collaborative prior to
beg'tnning any portion of third party testing. Any disputes regarding enhancetrtents that
should be made must be resoived either in the coilaborative or by the Commission prior
to beginning third party testing of products, processes or OSS related to such disputed_
enhancements. The specific enhancements to be discussed in the cotlaborative include,
but are not limited to:

A. A new loop assignment process, including voice grade loops sewed
through integrated digital loop carrier equipment as well as xDSL loop
prequalification processes for CLECs who use an Eiectzoaic Data
Interchange system ("EDM. The coilaborative will also disctus means to
make these functionalities availabie to•non-EDI CLECs.

B. A process to order uttbgndled network element piatfonm ("iRNE-P') in
commercial volumes for both business and residentiat cUstomers for
CLECs who use an EDI system. The coRaboradve wiII also discuss
means to make these fimctionalities available to non-EDI CLL'Cs.

C. An ordering process for adding ADSL functionality to a voice local loop.
D. A process to order sub-loop unbundiing. '
E. A process to order dark fiber.
F. A new firm order confirmation process - inciuding a new order jeopardy

notification proc,ess for both EDI aod non-EDI CLECs.
G. Fail safe Hot-Cut ptoceduxas with dial tone iacluding ANI te.sting

completed 48brs. paior to cut
H. A process for synciuoniziag the Stroet Addtrss Gaide ("SAG") and

Customer Service Record ("CSR") so that CSRs would be compared to
the SAO, and arrors in the CSRs would be corrected.

1. Provisioning parsed CSRs.
J. Implementing industry standard versions of EDI (Versiod 10) and LSOG

(Version 4) for ordering, including all associated functionalities by
August, 2000.

K. implementing an industry standard version ofLSOG (Version 4) for
preordering.
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Prior to commencing related third-party testing. Ameritech agrees to expand the
Texas performance measures to include xDSL loop perfotmaace measures, as well as
other new performance measures focusing on new products, including i.tNE-,P. The third
party test will also include measures for jeopardy. held orders, change management, and
"hot cuts", as well as new systems put into place as a result of the Ohio OSS collaborative
process or Commission direction. The specifics of these new performance
measuretnents. business rtiles, and calculations shall be discussed with the Performance
Measurements Collaborative and, to the extent possible, mutual agretment between
Ameritech and the CLECs shall be established before the related third-partytesting is
com.menced. The Company also agrees that to the citent one of the other Ameritech
operating companies voluntarily agreedt to a parity or benchmark measure, including any
subsequent modifications, it will not oppose the adoption of that benchmark or parity
measure or modification by the Ohio performattee measurement collaborative.

The parties agree that the Cotnmission should hire, at Rmeritech Ohio's expense,
an independent third party to conduct a comprehensive test of Ameritech Ohio's OSS.
The Pan:ies agree that a suitably qualified entity, as mutually agreed to by the
collabomtive or determined by the Conunission, should be the third-party testing agent.
The Parties also agree that the test should include a pseudo-CLEC fimction. An
expedited interview process to select the third party tester shall be conducted by the
collaborative. Such third party testing agent shall nol have an existing or pending
disquaalifying business conflict with SBC/Ameritech, including any subsidiaries or
affiliates. The pseudo-CLEC should be used in the test to build the OSS interfiuRs
necessazy to determine wbether Ameritech Ohio's systems and documentation are
sufficient to permit CLECs to develop their OSS in order to enter the market Ameritech
shall provide no greater guidance and information to the pseudo-CLEC than that
currently made available to any other CLEC operating within the stme. The collaborative
shall discuss wbether the third party testing agent should also perform the pseudo-CLEC
fimction or whether an entity separate from the company retained to petform the third
party test should also be retained to perform the pseudo-CLEC fitncaon Although
Ameritech Ohio wiIl be paying all costs for the test, including the'cost of the pseudo-
CLEC, the Parties agree that the third party testing agent and the pseudo-Cf.EC shall take
theiz direction exclusively from the Commission or the collaborative. '17te Patties agtre
that the third party testing agent and the firra to act as the pseudo-CLEC sbtwld be
promptly retained.'Ibe Ohio Commission shaII ia all evetb retain full atrtluority to etLgtur
that the test is drsigned and conducted, and the restths are evalttated, in accardance whh
the needs of the Comm9caiop,

'k

t Zhe term `woltmtary agreement" as used in this attachment does not includr, an agreement
reacbed ptusuant to a state coatmisslon directive, but it may include agreenx:nts rrached
ptusmt to collaborative sessions ordered by state commissions. For purposes of this
attachment only, the term "voluntary agreement" does not include those Am:ritech Iilinois
performance measarements which include a parity standard. This fact does not negau a
Wies' .-:g.k:t •z ezzti-ely rt _d^ecdent nf t!cs Attachn±ert 2, to the C:orornission that
any resolution of performance measures in Illinois was'woluntary" and "agieed to" by
Ameritech and sbould be adopted in Ohio.
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The test should be modeled after and based upon the best aspects of thr, test plan
and tests conducted in other states. including, but not limited to, the plan and b:sts
conducted on behalf of the Pennsylvania Public Utilities Comm6sion, the New York
Public Service Conunission, and the Florida Public Service Commission to test the OSS
of Bell Atlantic Pennsylvania, Bell Atlantic New York. and Bell South (Florida). and will
take into account the needs of providers in Ohio, as agreed to by the collaboranive or as
determined by the Conattission.

"t'he test, using commercial volumes and capacity testing as determined by the
collabomtive, shall be conducted military styte (test tmtfl pass). Testing for a scenario is
not considered completed•in a satisfactory manner until such time as the perfotmance
meets or exceeds perfortnaace standards established for the relevant metrics'nt advance
of initiation of testing. All corrective actions shail be subjected to retesting.

The parties agree that the CLECs shall at a minimum: (1) have the opportunity to
verify what is being tested; (2) receive a list of all documentation that Ameritech provides
to the thlyd party tester, and (3) be permitted to verify that the pseudo-CLEC i,s ttsirtg the
same information that Ameritech provides to the CLECs.

Carrler-to-cazrier testing using commercial volumes, friendly testing of lines into
a centra[ location as requested by a CLEC, and wpacity asting as deterntined by the
qollaborative or the Commission will be perf'ormed. The collaborative will determine the
exact number of liaes tbat should be patt of any fiiendly test.

The Partles teserve the right to escalate any lssues, whenever raised iu the
collaborative process, to the Commissioa for resoiution by whatever lawRil Faocess the
Commission determines to be appropriate. Issues should be ralsed for Commission
resolution, if the Commission does not resoh+e the lssue at an earlier date, by June iS,
2000. Issues may be raised for Commission iesoltttion pursuant to the procedures set
forth in paragraph C. 14. and Atrachment I to thls Stipulation.

Parties may advocate !n the coltaborative procesa additional lsstxs, such as more
OSS system whancetneats, along with associated petformmce measttremenrs, and
necessary modifications to aay third-party tests. Not addressing any particularlssne in
this attachment should not be iaken to meaa acqniesxnee with the position of any otLer
party•
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BEFORE

'I'HE PUBLIC UTILITTES COMMLSSION OF OHIO

In the Matter of the Conunission Ordered
Investigation of an Elective Alternative
Regulatory Framework for Incumbent
Local Exchange Companies.

Case No. 00-1532-TP-COI

OPINIM AND ORDER

The Commission, considering the staff proposal, exhibits, the comments and letters
of record, the applicable law, the testimony from the local public hearings, and being
otherwise fuIly advised, hereby issues its Opinion and Order.

OPINION;

1. BACKGROUND

Historically, the rate-setting framework under which incumbent local exchange
carriers (ILECs) operated in Ohio was set forth in Chapter 4909, Revised Code. This rate-
setting framework became known as rate base, rate of return regulation and was used by
the Commission to establish ILEC telephone rates for more than 75 years. In 1988, due in
part to technological and regulatory changes previously taking place in the
telecommunications environment, the then-chairman of the Commission proposed to a
House Subcommittee a legislative proposal that eventually became Amended Substitute
House Bill Number 563 (H.B. 563). On December 15, 1988, then-Governor Richard F.
Celeste signed into law H.B. 563 which enacted Sections 4905.402 and 4927.01 through
4927.05, Revised Code.

Among other things, Chapter 4927, Revised Code, authorized the Commission to
adopt alternative regulatory frameworks for large and small telephone companies in Ohio.
The Commission utilized this authority to adopt an alternative regulatory framework for
those telephone companies serving fewer than 15,000 lines (otherwise known as small
local exchange companies) in Case No. 89-564-TP-COI (89-564), In the Matter of the
Commission Investigation into the Implementation of Sections 4927.01 to 4927.05, Revised Code,
as They Relate to Regulation of Small Local Exchange Telephone Companies, Supplemental
Finding and Order (August 15, 1991). Similarly, the Commission adopted an alternative
regulatory framework for large local exchange companies (those companies serving 15,000
or more access lines) in Case No. 92-1149-TP-COI (92-1149), In the Matter of the
Commission's Promulgation of Rules for Establishment of Alternative Regulation for Large Local
Exchange Telephone Companies, Finding and Order (lanuary 7,1993).

Since the adoption of 92-1149, only three ILECs have chosen to propose anI
altemative regulation plan.1 The most often cited reason why more companies have not fff
chosen to propose their own alternative regulation plans under the 92-1149 framework is

1 Those companies are The Westem Reserve Telephone Company, Ameritech Ohio (formerly known as
The Ohio Bell Telephone Company), and Cincinnati Bell Telephone Company.
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the time and cost involved in such cases. Further, many companies note that their
proposals end up in lengthy negotiations and that the end product of those negotiations
often results in an approved regulatory plan that is significantly different from the plan
originally proposed. Recognizing that only three ILECs had chosen to propose an
alternative regulation plan, the Commission instructed its Staff,to consider whether it is
possible to eliminate many of the process concerns expressed by the ILECs by
promulgating an "off the shelf" altemative regulation plan framework that could be opted
into by an ILEC and still satisfy the public policy goals enumerated in Chapter 4927,
Revised Code. Staff responded with a proposal for an elective alternative regulation plan
that could be opted into by the electing ILEC. The Commission issued the Staff-proposed
rules for comment by entry issued March 1, 2001. Several rounds of comments and seven
local public hearings have been held to elicit views from interested stakeholders on the
Staff proposal for an elective alternative regulation plan. Additionally, numerous letters
have been filed in the Commission's docket expressing various views on the Staff
proposal. After reviewing all of the various comments and after reviewing the applicable
law and policy of Ohio, the Commission today adopts rules by which an incumbent local
exchange carrier can opt into an elective alternative regulation plan.

The alternative regulation plan proposed in this document is intended for any ILEC
that is seeking to have alternative regulatory requirements, but that is not interested in
pursuing an individual, company-specific application for aIternative regulatory treatment
pursuant to 92-1149 and 89-564. Further, adoption of the elective alternative regulation
plan by the ILEC would enable the ILEC to operate under the retail service requirements
being considered in combined Case Nos. 99-998-TP-COI and 99-563-TP-COI (563/998) as
opposed to the existing non-alternative regulation requirements. This elective alternative
regulation plan would in no way Iimit an ILEC from proposing a company-specific plan
under the existing 92-1149 or 89-564 alternative regulation procedures that could also
qualify the ILEC for the proposed retail service requirements.

In the 563/998 companion investigation involvin g a revision to the rules by which
telephone companies interact with consumers and with each other, the Commission is
considering a set of proposed new requirements for retail services. The proposed rules in
563/998 include two tiers of regulated retail services. Each tier has increasing levels of
regulatory and market flexibilities. Competitive local exchange carriers (CLECs) and
interexchange carriers (IXCs) will operate under the new rules automatically. However,
the Commission concludes that ILECs may operate under the new rules through adoption
of the elective alternative regulation plan being adopted today or through the
development and adoption of a company-specific alternative regulation plan pursuant to
Chapter 4927, Revised Code, and the Commission's requirements in 92-1149 and 89-564.

14
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1I. STATUTORY AC1TT-IORTI'Y

A. Commission Authority to Adopt Elective Alternative Regulation

The Consumer Parties2 claim that the Staff-proposed rules lack the procedural
requirements necessary to protect consumers and to meet the statutory requirements of
Ohio's ratemaking process (Consumer Parties comments, 10-17; AARP comments, 2-3).
Specifically, the Consumer Parties maintain that the elective alternative regulation
proposal permits increases for noncompetitive services without any of the process and
safeguards found in Sections 4909.18 and 4909.19, Revised Code. Hence, elective
alternative regulation is unlawful, as proposed, the Consumer Parties aver (Id.).
Moreover, according to the Consumer Parties, the lack of adequate market-opening
commitments aggravates the fact that the proposed alternative regulation fails to require
the Commission to make a finding that competition exists for the services and that the
services would face unlimited rate increases. This lack of required Commission action is
contrary to Ohio law, the Consumer Parties allege (Id.). To support this argument, the
Consumer Parties claim that a finding of current competition and a showing of available
alternatives is required for an exemption or altemative regulatory treatment under Section
4927.03, Revised Code. Absent that finding of competition and showing of available
alternatives, the Consumer Parties, citing Section 4927.04(A)(2), Revised Code, claim that
increases for noncompetitive services are deemed a request for an increase in rates
invoking the attendant procedures set forth in Section 4909.18, Revised Code. The General
Assembly was willing to encourage alternative regulatory requirements for the
telecommunications industry in Ohio, the Cons9umer Parties acknowledge, but only if
actual competition was robust enough to provide consumers with protection from
monopoly abuses (Id.). The Consumer Parties also aver that, even if an ILEC were to make
and to follow through on significant market-opening commitments, the fulfillment of a
market-opening commitment, absent actual effective competition, does not meet the
statutory requirements of Section 4927.03(A), Revised Code (Id.).

The Commission's actions in this docket are also unlawful, the Consumer Parties
claim, because the Staff has provided no reason, rationale, or explanation for its departure
from the methodology and structure used in 92-1149 (Id. at 18). Consumer Parties
speculate that this explanation might be viewed as limiting the Commission's ability to
enact any process that the Commission wants. This is dearly not the case, the Consumer
Parties aver. However, they maintain that if Staff were to issue some process as part of the
draft rules, then the Commission would have to explain why it was taking whatever action
it ultimately does. The Consumer Parties observe that this explanation or rationale is an
important part of the regulatory process (Id. at 19). Citing to Cleveland Electric IIluminuting
Company v. Pub. 1.Itil. Comm. (1975), 42 Ohio St. 2d 403, the Consumer Parties maintain that
the Ohio Supreme Court has held that while "the Commission should be willing to change
its position when the need therefor is clear and it is shown that prior decisions are in error,
it should also respect its own precedents in decisions to assure the predictability which is
essential in all areas of the law, including administrative law." The Court concluded that

2 Commenters supporting this position include: Ohio Consumers' Counsel, American Association of
Retired Persons (AARP), Appalachian People's Action Coalition, Communities United For Action,
Edgemont Neighborhood Coalition, Empowerment Center of Greater Cleveland, City of Columbus, City
of Cleveland and the City of Toledo.
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the Commission's change in policy was improper because the Commission had failed to
articulate adequately the justification for change in policy, the Consumer Parties submit
(Id.).

The Consumer Parties also argue that elective altemative regulation will not further
Ohio telecommunications policy as set forth in Section 4927.02, Revised Code. While
acknowledging that Staff's proposed rules cap rates for basic local exchange service and
that this helps ensure affordability, the Consumer Parties claim that this provision
provides no more value than has been accomplished through either traditional regulation
or company-specific alteinative regulation (Id. at 26-27). In addition, the Consumer Parties
maintain, the packaging of basic local exchange services with deregulated services and the
lack of marketing rules and consequences for their violation make rate caps for basic local
exchange service less meaningful (Id.). The Staff-proposed elective altemative regulation
plan also does little to maintain just and reasonable rates due to the lack of constraints on
price increases for nonbasic tier 1 and tier 2 services, according to the Consumer Parties
(Id. at 28). This problem, they say, is exacerbated because the electing ILEC is freed from
rate-of-return regulation under the Staff proposal (Id.). The Consumer Parties next claim
that the Staff-proposed rules do little to encourage innovation and to promote diversity
and options for the benefit of consumers (Id. at 29). Finally, on the issue of recognizing the
emergence of a competitive environment through flexible regulatory treatment, the
Consumer Parties aver that, as discussed elsewhere in their comments, the Staff's proposal
actually contradicts the state's telecommunications policy (Id. at 30).

Contrary to the aforementioned arguments, the ILECs maintain that elective
alternative regulation is consistent with, and does not violate, Ohio law. In support of this
argument, several ILEC commenters discuss the requirements of Sections 4927.03 and
4927.04, Revised Code. Cincinnati Bell Telephone Company (CBT) argues that Section
4927.03, Revised Code, authorizes the Commission to establish altemative regulatory
requirements if the Commission finds that such measure is in the public interest and that
either the telephone company or companies are subject to competition with respect to such
public telecommunications service or the customers of such public telecommunications
service have reasonably available alternatives (CBT reply comments, 6). According to CBT
and United Telephone Company of Ohio and Sprint Communications Company, L.P.
(collectively, Sprint), the proposed rules satisfy the competition determination of Section
4927.03, Revised Code, by requiring implementation of the market-opening measures of
§251 of the Telecommunications Act of 1996 (1996 Act). To determine whether
competitive conditions exist, CBT and Sprint note that the Commission need look no
farther than Section 4927.03, Revised Code. Those factors include the ability of alternative

roviders to make substitute services available and the ease of entry for other providers
^CBT reply comments, 7; Sprint reply comments, 12). Pointing to the market-opening
commitment for rural ILECs and the obligations of nonrural ILECs under §251 of the 1996
Act, CBT and Sprint assert that the Conunission is justified in detemvning that no barriers
to competitive entry exist and, therefore, that an ILEC opting into elective altemative
regulation is subject to competition (Id.). Sprint further notes that the Staff has proposed,
in the 563/998 companion docket, to require ILECs to provide operational support system
performance measurements to connecting CLECs and the Commission staff (Sprint reply
comments, 12). CBT also posits that an ILEC should not be denied alternative regulatory
treatment simply because other carriers have not availed themselves of the opportunity to
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enter the ILEC's market. Moreover, any suggestion by the Consumer Parties that the
finding under Section 4927.03, Revised Code, be raised to some higher standard, such as
actual competition or a demonstration of market share loss, is unfounded, CBT claims (Id.).
Furthermore, CBT observes, even if the phrase "subject to competition" means a finding of
actual competition, Section 4927.03(A)(1)(b), Revised Coc)e, clearly permits the
Commission to make its determination without a finding regarding the level of
competition because the applicable statute is worded in the alternative (Id. at 8).

Because Section 4927.03, Revised Code, explicitly permits the Commission to
determine that any public telecommunications service, other than basic local exchange
service, should be exempted from any provision of Chapter 4905 or 4909, the Consumer
Parties' discussion concerning the applicability of Sections 4909.18, 4909.19, and 4927.04,
Revised Code, should be rejected by the Commission, according to CBT and the Ohio

iTelecommunications Industry Association (OTIA) (CBT reply comments, 8; OTIA reply
comments, 3). CBT next challenges the argument that there is no rationale for
implenienting the proposed elective alternative regulation plan. CBT avers that rate-of-

t return regulation may be effective in controlling prices, but it provides no incentive for
carriers to control costs or to develop innovative services, since there is no reward for the
carriers in doing so (Id. at 9). Alternative regulation, as the name suggests, is an
alternative to the traditional manner of regulation and instead of controlling prices by
limiting a carrier's earnings, alternative regulatory models control prices by setting
parameters on the prices a carri.er may charge. Such alternative regulatory regimes more
closely replicate the workings of a competitive market accordin g to CBT (Id.). For
example, if a company's prices are too high, other companies will be enticed into the
market. In order to maintain its place in the market, a company operating under elective
alternative regulation will be forced to lower its prices and, in order to maintain earnings,
will be forced to produce the service or product more efficiently. Moreover, CBT claims
that this incentive to maximize earnings also encourages innovation as companies seek
ways to distinguish their products from those of their competitors (Id. at 9-10).

CBT, Sprint, and OTIA next maintain that the Staff-pro posed elective alternative
regulation plan fulfills the stated policy objectives of the General Assembly for alternative
regulation, contrary to the Consumer Parties' conunents otherwise (CBT reply comments,
10; Sprint reply comments, 10-11; OTIA reply comments, 4). As a final matter, CBT and
ALLTEL note that the Consumer Parties incorrectly characterize altemative regulation as
deregulation. According to CBT, alternative regulation is sim ply a different means of
regulating a carrier's rates, while deregulation is the removal of regulations. CBT notes
that one need only look to the Staff-proposed local competition rules in the 563/998
companion docket to realize that all telecommunications carriers are still being held
subject to the Commission's regulation (CBT reply comments,11). ALLTEL Ohio, Inc. and
The Western Reserve Telephone Company (collectively ALLTEL) echo CBT's comments
concerning the continued applicability of the Commission's service quality standards and
consumer complaint procedures (ALLTEL reply comments, 2-5).

1. bseauent F ments rni 019.isrtVV1: ion^s L

By entry issued May 31, 2001, interested persons were afforded an opportunity to
submit legal arguments on the process, if any, the Commission should use to consider an

fl®/lv -0
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application for elective altemative regulation. Additionally, interested persons were also
invited to submit comments on a Staff proposal, appended as Attachment A, setting forth
a process by which the Comnussion would consider an ILEC application for elective
alternative regulation. Legal briefs and reply briefs were filed on June 22 and July 6, 2001.
Consumer Parties again argued that, since there is no actual residential competition nor
reasonably available residential altematives for nonbasic local services, there can be no
exemption or alternative regulatory requirements available to ILECs pursuant to Section
4927.03, Revised Code. Thus, since there can be no exemption from the provisions of
Section 4927.03, Revised Code, the provisions of Section 4927.04(A)(2), Revised Code, are
applicable which require the procedural requirements of Sections 4909.18 and 4909.19,
Revised Code, to be applied (Consumer Parties process comments, 6-7). According to the

^ Consumer Parties, the procedural safeguards of Sections 4909.18 and 4909.19, Revised
Code, include: public notice of the application, Staff report of investigation mailed to all
mayors of municipalities affected by the application, docketing of a Staff report, and

j; public hearings (Id. at 8). Furthermore, the Consumer Parties claim that there is no
statutory nor otherwise reasonable basis to permit a process designed for use by small
ILECs to be used by large ILECs as proposed in the May 31, 2001 attachment (Id. at 10-11).
The Consumer Parties next turn to presenting detailed comments on the individual
proposals set forth in the May 31, 2001 attachment generally ar gwng that the proposal fails
to provide consumers with basic due process rights to ensure that any rates resulting from
an elective alternative regulation plan are just and reasonable (Id. at 12-29). Regarding the

! ILEC assertions of competition and reasonably available alternatives, the Consumer
Parties maintain that such assertions are too general, inadequate, and flawed (Consumer
Parties reply process comments,11). The Consumer Parties also subnlit that the ILECs, in
their June 22, 2001 comments regarding the process, are attempting to reduce the already
inadequate process proposed by the Staff to an even more minimal level (Consumer
Parties reply process comments, 30).

The Ohio Cable Telecommunications Association (OCTA) commented that the
Commission should modify the Staff proposal to permit the Commission to retain an
independent consultant to perform a detailed financial analysis and to allow the Staff or an
independent consultant to make recommendations as to reducing, capping, or freezing
certain rates for certain services. Additionally, OCTA recommended inserting the
intermediate step of investigating and analyzing whether there is any unsatisfied demand
for advanced telecommunications services and, if there is no unsatisfied demand, require
an additional commitment or commitments that would benefit customers with disabilities,
special needs, or customers utilizing lifeline services (OCTA process comments, 2-4; reply
process comments, 2). AT&T Communications of Ohio, Inc., TCG Ohio, and AT&T
Wireless Services (hereafter AT&T) observed that, to the extent the Comrnission were to
adopt an elective altemative regulation plan, it is essential that the Commission provide a
detailed process for ILECs to follow, and that Staff's proposal provides a good initial draft
of such a process (AT&T process comments,1). However, AT&T believes the proposal can
be greatly improved upon and, as currently drafted, does not satisfy the relevant statutory
requirements (Id.). Those areas necessary to ensure that the application satisfies the
statutory requirements include that the information in the application must meet the
requirements of Sections 4909.18, 4927.03, and 4927.04, Revised Code; that the Commission
cannot rely on an automatic approval process in any contested application; that the
Commission must form a record and file findings of fact and a written opinion; and that

000370
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the Commission must make clear that the parties proposing a stipulation bear the burden
of proving the stipulation meets the relevant legal requirements (Id. at 4-6). In addition,
AT&T recommended certain other modifications to the Staff proposal to ensure that all
parties are afforded a fair opportunity to be heard on the substance of the ILEC
application. Specifically, AT&T noted that all interested persons, not just OCC and the
Staff, be provided a prefiling notice of the application via regular mail. Additionally;
Staff's analysis of the application must be in writing and docketed publicl y or made part of
the ILECs initial public filing (Id.). AT&T also maintained that Staff's analysis must
contain an assessment of competition and include more significant competitive
commitments than proposed in the Staff rules (Id.). With these modifications, AT&T
observed that the Commission can be assured of developing a full record on which to
make a well-reasoned decision. In its July 6, 2001 comments, AT&T repeated the claim
that there is not a sufficient record on which the Commission can establish, in this docket,

j an elective alternative regulation plan available to all ILECs in Ohio. However, if the
Commission is intent on approving a generic alternative regulation plan, AT&T submitted

! that the generic plan must be modified by certain procompetitive commitments that
1 would assure CLECs better "ease of entry" and the "ability to make functionally

equivalent or substitute services readily available" (AT&T reply process comments, 6-7).

Numerous ILECs claim that the Commission has the necessary authority to adopt
rules prescribing an elective form of alternative regulation (See generally process
comments of Ameritech Ohio, CBT, Verizon North Inc., ALLTEL, OTIA). Citing the
changes in the definition of basic local exchange services, as revised by S.B. 235, Ameritech
Ohio (Ameritech) noted that the changes to this definition substantially narrow the scope
of the term while, at the same time, expanding the services subject to alternative
regulatory treatment under Section 4927.03, Revised Code (Ameritech process comments,
2-4). Ameritech, Verizon North Inc. (Verizon), and OTIA maintain that the Commission
should adopt alternative regulation for nonbasic services under Section 4927.03, Revised
Code, in this case because, absent the necessary findings in this case, there will be no
streamlined elective plan and the General Assembly and the Cominission will have spent
months on a fruitless exercise (Ameritech process comments, 6-7; Verizon process
comments, 5-6; OTIA process comments, 2-4). The Commission already has the
information available to it in order to make the statutorily required determinations that
either the ILECs are subject to competition or that reasonably available alteraatives exist
and that such a grant is in the public interest (Ameritech process comments, 10-16). To
silence any procedural questions, however, Ameritech and OTIA noted that the
Commission could solicit comments on the level of competition, the reasonably available
alternatives, and the public interest through an additional comment cycle (Ameritech
process comments, 10-16; OTIA process comments at 5). As a final matter, Ameritech
argued that the Staff proposal released for comment by the Commi.ssion as an attachment
to the May 31, 2001 entry should not be adopted, as these procedures far exceed any
reasonable need for a process applicable to alternative regulation for nonbasic services
(Ameritech process comments, 17). Ameritech reiterated in it july 6, 2001 comments that
the Commission has the necessary authority to adopt rules prescribing an elective form of
alternative regulation and, in fact, should adopt alternative regulation for nonbasic
services under Section 4927.03, Revised Code, in this case (Ameritech process reply
comments, 2-10).

000371
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CBT too argued that altemative regulation of telecommunications services other
than basic local exchange service is authorized by Section 4927.03, Revised Code (CBT
process comments, 2). CBT further averred that, once the Commission creates a standing
exemption or alternative regulation requirements for services other than basic local
exchange service, unless an ILEC proposes a rate increase for basic local exchange service,
none of the rate case procedures specified in Sections 4909.18 and 4909.19, Revised Code;
a to the adoption of elective alternative regulationby an ILEC (Id.). This rulemaking
hpas satisfied the public notice an d Comment requirements of SeMion 4927.03, Revised
Code, and there is no requirennent under that statute to hold a hearin g CBT observed (Id.
at 4). Cit'vng to Consumers' Counsel v. I'ub. Utfl. Cornm. (1994), 70 Ohio St. 3d 244, CBT
stated that there is no requirement that the Commission afford ratepayers a hearing on the
altemative regulation plan when the statute does not expl3cifly require a hearing (Id.).
CBT, joined by the Small ILECs3, concludes that, although some reasonable due process
procedures are appropriate (such as a pre-filing review of an elective alternative
regulation plan by the Commission to ensure that the plan complies with the
Commission s rulea before it gces into effect), the rate case type procedures set forth in the
May 31, 2001 attachment are unnecessary and unwarranted (Id, at 6 12; Small ILEC process
comments, 1-3). The FCORE Companiesg register serious concerns with the proposed
prefiling notification provisions of the May 31, 2001 attachment. The ICORE Companies
recommend instead a simple notification procedure (ICORE process comments,1-2). The
ICORE Companies also object to proposed provisions regarding public forums, a
conference, and Commission consideration of the application (Id. at 3). Chillicothe
Telephone Company (CTC) expressed deep disappointment with the process proposal
appended to the May 31, 2001 entry as subjecting ILECs wishing to opt into elective
alternative regulation with significant costs, time delays, and personnel, resource, and
managerial obstacles that will do nothing more than doom the entire concept of elective
alternative regulation (CTC process comments, 2-5).

Verizon submitted that the lengthy application process and the attendant
uncertainty associated with the process will keep most ILECs from seeking alternative
regulation (Verizon process comments, 3). Verizon also submitted that, pursuant to
Section 4927.03, Revised Code, there are two methods whereby the Commission can
establish alternative regulatory re quirements for ILECs: 1) through an application and
approval initiated by the ILEC, or 2) by the Commission on its own initiative after notice
and comment. The May 31, 2001 proposal has the effect, according to Verizon, of

3

4

The Small ILECs include: Arcadia Telephone Company, Arthur Mutual Telephone Company, AyersviIIe
Telephone Company, Bascom Mutual Telephone Company, Benton Ridge Telephone Company,
Buckiand Telephone Company, Champaign Telephone Company, Columbus Grove Telephone
Company, Continental Telephone Company, Conneaut Telephone Company, Doylestown Telephone
Company (Doylestown), Farmers Mutual Telephone Company, Fort Jennings Telephone Company,
Frontier Communications of Michigan, Inc., Germantown Independent Telephone Company, Glandorf
Telephone Company, Inc., Kalida Telephone Company, Inc., Little Miami Communications Corporation,
McChire Telephone Company (McClure), Middle Point Home Telephone Company, Minford Telephone
Company, New Knoxville Telephone Company, Nova Telephone Company (Nova), Oakwood
Telephone Company, Orwell Telephone Company, The Ottoville Telephone Company, Pattersonville
Telephone Company, Ridgeville Telephone Company (Ridgeville), Sherwood Mutual Telephone
Association, Inc., Sycamore Telephone Company (Sycamore), TClephone Service Company, Vanlue
Telephone Company, Vaughnsville Telephone Company, and Wabash Telephone Company.
The ICORE Companies include: Doylestown, McClure, Nova, RidgevilIe, and Sycamore.

,9®©372f
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converting the second option into an individualized process which is contrary to the
statute (Id. at 4). ALLTEL posits that the alternative regulation appficatiton procedures set
forth in the May 31, 2001 attachment are counterproductive to their statutory authority
and are so burdensome that ILECs are not likely to adopt such an altemative regulation
plan. As a result, the network benefits expected by the Commission and contemplated
under the statute will simply fail to materialize according to ALLTEL (ALLTEL process•
comments, 8). OTIA asserted that ILECs should have two options available when
deciding whether to opt into elective altemative regulation. The first option would be the
Staff-proposed cap on basic local exchange service. Should an ILEC elect this option, the
OTIA submitted that no process is warranted and the only inquiry should be whether the
electing carrier has provided or will provide proper notice. The second option involves an
allowable increase in basic local exchange service to match the annual rate of inflation once
the 36-month cap expires. Under this second option, the OTIA submitted that some
procedural due process, as modified in the OTIA's comments, would be necessary (OTIA
process comments, 6).

2. Comments in Response tq a lu ly 20 2001 Entrv

By entry issued on July 20, 2001, the Commission offered interested persons a
further opportunity to comment on the extent to which there are competitive and
reasonably available alternatives to the nonbasic services being considered for alternative
regulatory requirements as a result of this case and the staff proposed rules in 563/998. As
part of the comments submitted in response to this invitation, interested persons were also
invited to opine on whether a grant of alternative regulation for nonbasic services is in the
public interest, provided an ILEC opting into the staff-proposed alternative regulation
plan agreed to fulfill the commitments of the proposed plan. Comments and reply
comments filed in response to this invitation were filed on August 17 and September 7,
2001, respectively. The Consumer Parties conclude that, after reviewing the testimony
from the local public hearings and the myriad of letters docketed by consumers in
opposition, the Staff-proposed elective aiternative regulation plan does not satisfy the
public interest as identified by Section 4927.02, Revised Code. The Consumer Parties also
claim that no ILEC has demonstrated that its nonbasic telecommunications services are
either subject to competition or that reasonably available alternatives exist in order to
grant flexible regulatory treatment under Section 4927.03, Revised Code.

Also filing comments in response to the Commission's July 20, 2001 entry were
Time Wamer Telecom of Ohio, L.P., Nuvox Communications Ohio, Inc., Association of
Commuriications Enterprises, LDMI Telecommunications, and CoreComm Newco, Inc.
(hereafter "CLECs"). Essentially, the CLECs agree with the Consumer Parties that the
Commission lacks the authority to make a generic determination of adequate competition
and/or reasonable alternatives for nonbasic services in this proceeding (CLEC comments,
1-2). The CLECs also agree with the Consumer Parties' proposition that company-s pecific
and exchange-specific determinations of the existence of reasonable alternatives for the
services in question are necessary (Id.). AT&T and WorldCom, Inc. (collectively
"AT&T/WorldCom") separately concur with this argument (AT&T/WorldCom
comments, 2). Moreover, the CLECs assert that there is no credible evidence that
meaningful competition exists for small business and residential customers anywhere in
this state, while the evidence indicating the failure of competition to develop is

1
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overwhelming (Id.). For these reasons, the CLECs assert that the Commission must, at a
minimum, reject the suggestion that a blanket finding of competitive alternatives is
appropriate in this proceeding. Further, to the extent the Commission adopts Staff's
proposal, the CLECs claim that the Commission must modify the proposal to incorporate
the market opening commitments advocated by AT&T in its june, 22, 2001 comments (Id. at
3). AT&T/WorldCom concur with the concept that certain market opening commitments
are necessary. AT&T/WorldCom propose that significant market-opening commitments
include: an unrestricted unbundled network element platform (UNE-P) offering; a
nonrecurring migration charge in the range that was proposed by AT&T and WorldCom
separately in Ameritech's TELRIC proceeding (Case No. 96-922-TP-UNC); and compliance
with Staff's proposed most favored nations rule in the 998 proceeding, as well as a
commitment not to contest the legality of that rule (AT&T/WorldCom comments, 3-4). In
their reply comments filed on September 7, 2001, AT&T/WorldCom reiterated earlier
comments that, for the most part, the ILECs have failed to present any evidence in this
record concerning the level of actual, like-kind competition in their territories

^I (AT&T/WorldCom reply comments, 1). Thereafter, AT&T/WorldCom addressed the
arguments offered by individual ILECs offered to support a Commission determination
that an elective alternative regulation proposal can be initiated generically in this case
(AT&T/WorldCom reply comments, 7-20).

Representing interests of internet service providers (ISPs) were the American ISP
Association, the Ohio ISP Association, Frognet, Inc., Clover Computer Corporation, the
ISP Group, ECR Internet Services, Inc., eNET Inc., MetaLINK Technologies Inc., ONE
Communication Services Inc., and MidOhio.Net (hereafter "Joint ISPs"). In their view, the
joint ISPs claim that the proposed alternative regulation rules will have a detrimental
impact on the Joint ISPs that could potentially eliminate any competition for digital
subscriber line (DSL) high speed internet service, and consequently eliminate Ohio
consumers' access to high speed internet services. Specifically, the Joint ISPs aver that if
the Commission is considering the deployment of advanced services to be a public benefit
being provided by II.ECs in exchange for flexible retail pricing, then the Commission must
take appropriate measures to ensure that the ILECs do not become monopoly ISPs who
are the sole source of a DSL or other high speed connection to the internet (Joint ISP
comments, 2). To rectify this concern, the Joint ISPs maintain that the adopted alternative
regulation rules must contain a commitment that the advanced service connections being
deployed (e.g., DSL loops) must be provided on a wholesale basis to nonaffiliated ISPs at a
price approximating the long run incremental cost for the service, and on the same basis
that the service is provided to an ILEC's affiliated ISP (Id.). Additionally, the joint ISPs
submit that the adopted alternative regulation rules should contain a requirement that
each II.EC opting into a generic plan develop a process for DSL deployment that involves
information sharing and other involvement with the affected ISPs in each service area (Id.
at 7).

Ameritech claimed that the Consumer Parties' test whereby the Commission must
find under Section 4927.03, Revised Code, that competition or alternatives exist for each
service for each IL.EC for each customer class for each market is utter nonsense (Ameritech
comments, 4). This assertion also reflects a misunderstanding of the relevant economic
principles, Ameritech concluded (Id.). Quoting from a report entitled Measuring
Competition in a Changing Telecommunications Market by Stephen B. Pocdiask, Ameritech
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claims that the information sector, which includes wireline telecommunications, wireless
telecommunications, cable networks and distribution, internet, paging, satellite, and other
industries, is converging. Ameritech encouraged the Commission to recognize this
convergence in the communications industry and to consider all technologies and
alternatives to nonbasic services, including wireless alternativea, in making the statutory
determinations under Section 4927.03, Revised Code (Id. at 5-6). Ameritech continued by
addressing specific examples of evidence of competition and of reasonably available
alternatives (Id. at 7-15). Ameritech concluded by urging the Commission to find that
alternative regulation under Section 4927.03, Revised Code, is in the public interest for
nonbasic services and 'that the Commission should also establish procedures for
companies to follow under Section 4927.04, Revised Code, for basic local services in this
case (Ameritech comments, 24-26).

CBT also argued that CLECs are not the only providers of alternative or substitute
services available. Like Ameritech, CBT encouraged the Commission to consider the
convergence in technology that is taking place and that was recognized by ivfichael Powell,
Chairman of the Federal Communications Commission (FCC), earlier this year (CBT
comments, 10). Altemative providers include wireless, cable, and internet protocol (IP)
telephony according to CBT (Id. at 11-16). CBT also noted that there are four primary
reasons why elective alternative regulation is in the public interest. Those four reasons
include: consumers receive complete rate protection for basic local exchange service;
companies adopting an elective alternative regulation plan make certain commitments
that would not otherwise be required; the elective alternative regulation plan promotes
innovation and diversity of options in telecommunication services; and the availability of
an elective alternative regulation plan conserves resources that would be consumed in a
rate case (Id.). Verizon, ALLTEL, CenturyTel of Ohio, Inc. (CenturyTel), and the OTIA all
filed comments and/or reply comments in support of the concept of adopting an elective
alternative regulation mechanism in this docket and for making a determination that
either competition or reasonably available alternatives exist for all ILEC nonbasic services.

Lastly, Sprint concluded that, utilizing classic contestable market theory, the
company's nonbasic services are "subject to competition" within the meaning of Section
4927.03, Revised Code (Sprint comments, 2). Specifically, Sprint argued that, as a result of
the 1996 Act and the actions of the FCC, the teleconununications market is open to both
entry and exit of potential competitors, thereby creating a contestable market for nonbasic
telecommunications services. Because the market for nonbasic telecommunications
services in its territory is contestable, Sprint asserts that it is not able to exercise monopoly
power with respect to such services. Absent that power, Sprint avers, traditional
regulation is not required and alternative regulation is appropriate (Id. at 3). In addition to
being subject to competition, Sprint also maintains that its customers have reasonably
available alternatives to the company's nonbasic services (Id.).

3. Commission Conclusion on Statutor;T Arguments

After thoroughly reviewing the relevant arguments, citations to case law, and
statutes, the Cotmnission determines that we have the necessary legal authority pursuant
to Section 4927.03, Revised Code, to adopt, in this case, elective alternative re gulatory
requirements for those services other than basic local exchange services offered by
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incumbent local excliange carriers. In so doing, we stress that the regulatory and pricing
flexibility being adopted today that an I1,EC can opt into is limited to nonbasic services
that are subject to competition or have reasonably available alternatives. Basic local
exchange service, as defined in Section 4927.01, Revised Code, is not subject to this pricing
flexibility and, in fact, in the rules being adopted today, basic local exchange service rates
would be capped for the period that an ILEC is operating subject to this the elective
alternative regulation plan. In making the determination to afford incumbent LECs
pricing and regulatory flexibility for nonbasic services, we turn first to a discussion of the
relevant statutory standard. Specifically, Section 4927.03, Revised Code, states, in relevant
part:

...the public utilities commission, upon its own initiative or the
application of a telephone company or companies, after notice,
after affording the public and any affected telephone company
a period for comment, and after a hearing if it considers one
necessary, may, by order, exempt any telephone company or
companies, as to any public telecommunications service except
basic local exchange service, from any provision of Chapter
4905. or 4909. of the Revised Code or any rule or order issued
under those chapters, or establish alternative regulatory
requirements to apply to such public telecommunications
service and company or companies; provided the commission
finds that any such measure is in the pnblic interest and either
of the following conditions exists: '

(a) The telephone company or companies are subject to
competition with respect to such public
telecommunications service;

(b) The customers of such public telecommunications
service have reasonably available alternatives.

At the outset, we note that Section 4927.03, Revised Code, specifically authorizes
the Commission to establish alternative regulatory requirements on our own initiative.
Before initiating this proceeding, the Commission instructed its Staff to report back to us
why so few of the eligible ILECs had taken advantage of the alternative regulation
provisions contained in Chapter 4927, Revised Code. In response, our Staff concluded
that, based on anecdotal information and discussions with the three companies that had
filed for alternative regulation under 92-1149, one of the most significant reasons more
companies have not chosen to propose an alternative re gulation plan is the process that is
required to obtain approval for a plan. Staff also found that all three altemative regulation
plan proposals resulted in lengthy mulH-party negotiations and further that all approved
plans differed significantly from the plans initially proposed. Staff concluded that an "off-
the shelf" altemative reg^ahon plan that TLECs could adopt without a Ien gthy process
would elimutate some of the concerns expressed by companies and still satisfy the public
policy goals enumerated in the Ohio Revised Code. The Commission then opened this
proceeding and sought comments on Staff's conclusions.
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Based on Staff's conclusions and the comments received, we issued for conunent, in
March 2001, Staff-proposed rules adopting an elective alternative regulation plan that

; ILECs could opt into, provided that the ILEC agreed to certain public interest
1 commitments. Numerous rounds of commentss have been entertained on Staff's
I proposal. Additionally, the Commission scheduled seveu local public hearings

throughout Ohio to afford the public an opportunity to comment on Staff's proposal. The
record also reflects the submission of numerous letters expressing various views on Staff's
proposal. Based upon the extensive opportunity for comment, we find that all
stakeholders, including but not limited to the public and any affected telephone
companies, have had an ample opportunity to comment on the Staff-proposed rules.
Moreover, for the reasons discussed in more detail below, we find that nothing about the
rules adopted herein warrants an evidentiary hearing as requested by certain consumer
representatives. Through notice and written comment as well as the testimony obtained at
local public hearings throughout Ohio, we find that we have fulfilJed the due process
requirements of Section 4927.03, Revised Code, in order to adopt a generic alternative
regulation framework available to ILEC.s to establish in-territory prices for all nonbasic
services other than basic local exchange service.

(a) Public Interest Standard

In order to establish elective alternative regulatory requirements, the Commission
^ must find that to do so is in the public interest. As acknowledged by the Consumer

Parties, there is no specific definition of "public interest" provided in Chapter 4927,
Revised Code. In light of the fact that the public interest standard is undefined, we
conclude that it is reasonable to discuss the policy of Ohio as set forth in Section 4927.02,
Revised Code, in determining whether elective alternative regulation is in the public
interest. As discussed in more detail below, we conclude that elective alternative
regulation does satisfy the policy goals outlined in Section 4927.02, Revised Code.
Consequently, we determine that the adoption of elective alternative regulation for
nonbasic services, as revised by the Commission, on a generic basis satisfies the public
interest. Section 4927.02, Revised Code, indicates that it is the policy of Ohio to:

(1) Ensure the availability of adequate basic local exchange

(2)

(3)

(4) Promote diversity and options in the supply of public
telecommunications services and equipment throughout
the state; and

(5)

service to citizens throughout the state;

Maintain just and reasonable rates, rentals, tolls, and
charges for public telecommunications service;

Encourage innovation in the telecommunications
industry;

Recognize the continuing emergence of a competitive
telecommunications environment through flexible

5 SpecificaUy, comments were sought by Commission entries issued March 1, May 31, and July 20,2001.
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regulatory treatment of public telecommunications
services where appropriate.

As relevant to elective alternative regulation, the Commission will discuss these
policy considerations in turn. First, the elective alternative regulation adopted by the
Conunission today does not diminish the availability of basic local exchange service to any
customer. Indeed, as part of an elective alternative regulation plan, an ILEC must agree to
cap its basic local exchange rates for the duration of the time the ILEC is operating subject
to the elective plan. Thus, reasonable rates are maintained for basic local exchange service
through an ILECs' adoption of the elective alternative regulation plan. For nonbasic
services, we are confident that, should an ILEC under elective alternative regulation seek to
raise rates beyond a reasonable level, competitors will enter the market offering lower
rates, subscribers will elect to obtain the service from an alternative source, or subscribers
will simply cancel those services that they perceive are overpriced. We further find that
elective alternative regulation will encourage innovation inasmuch as ILECs are able to
bundle services into packages that better meet customer needs and permit consumers to
take advantage of savings that otherwise would not have been available to them. The
elective alternative regulation plan also encourages companies to develop innovative
products and services. In order to remain competitive, carriers will have an incentive to
invest profits back into the company through network and product development thereby
promoting diversity. Encouraging ILECs to innovate will, in turn, incent competitors to
innovate and diversify the offerings they provide in Ohio. Lastly, through the adoption of
elective alternative regulation, we are recognizing the continuin g emergence of a
competitive telecommunications environment and adopting more flexible regulatory
treatment, where appropriate, for the public telecommunications services subject to
competition.

We also note that by fulfilling the commitments adopted in Chapter 4901:1-4,
O.A.C., an ILEC is furthering the public interest to the benefit of Ohio subscribers. In this
regard, we observe that an ILEC opting into elective alternative regulation under the rules
adopted today is conunitting to cap basic local exchange service rates for the duration of
time it operates pursuant to these altemative regulation rules. Some stakeholders will
argue that this is not a significant commitment because in the recent past, there have been
few ILEC rate cases wherein rates for basic local exchan ge service have increased.
Notwithstanding the fact there have been few basic local exchange service increases, the
possibility of a company seeking to do so remains viable, particularly given the changing
telecommunications landscape. Under the rate cap proposal, however, subscribers of basic
local exchange service will be guaranteed that, for so long as an ILEC is operating pursuant
to elective altemative regulation, rates for basic local exchange service will not increase
above today's levels. In our view, this commitment represents a significant commitment
for Ohioans and, we note, a commitment to cap basic local exchange service has been a
comerstone of every stipulation negotiated in res ponse to a company-specific applicatio
for alternative regulation under the 92-1149 procedures.

Another commitment that advances the public interest is the advanced servic es
commitment. Through this commitment, the electing ILEC agrees to upgrade its facilitie
in order to provide advanced telecommunications services capability from all Class
central offices in its traditional service territory which serve census tracts with a populatio
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density of 500 or more people per square mile as defined by the 2000 census. For the
counties that do not meet the population density threshold of 500 or more people per
square mile, the electing ILEC commits to provide advanced telecommunications services
capability from all Class 5 central offices in its traditional service territory that are within
the county seat. Additionally, this commitment includes the deployment of digital capable
loops (or the equivalent) upon demand within 60 days to any customer within 12,000 feet
from a broadband-capable Class 5 central office no later than 12 months from the election
of the alternative regulation plan, and within 18,000 feet from a broadband-capable Class 5
central office no later than 24 months from the election of the alternative regulation plan.
These commitments assure many subscribers that advanced broadband services will be
available where it would not otherwise make economic sense for the companies to
provision advanced services. A lifeline assistance program that maximizes the amount of
monthly state and federal assistance and includes automatic enrollment and self-
certification for eligible customers is yet another commitment that customers would not
receive but for an ILEC opting to take advantage of the elective alternative regulation plan.
These commitments represent benefits for Ohioans that an ILEC would not otherwise be
required to fulfill if it were not for the II.EC's adoption of the elective alternative regulatory
treatment being adopted today for nonbasic services. In total, we find that these
commitments certainly advance the public interest.

(b) Sybjert to Comnetition Standard and ReasonablXAvailable
1 erna ' t

I.

In addition to determining that the public interest is satisfied, the Commission must
also find either that the involved telephone compaaies are subject to competition with
respect to such public telecommunications service [Section 4927.03(A)(1)(a)] or that the
customers of such public telecommunications service have reasonably available
alternatives [Section 4927.03(A)(1)(b)]. In making either determination under Section
4927.03(A), Revised Code, Section 4927.03(A)(2), Revised Code, instructs the Commission
to consider, at a minimum:

(a) The number and size of alternative providers of services;

(b) The extent to which services are available from
altemative providers in the relevant market;

(c) The ability of alternative providers to make functionally
equivalent or substitute services readily available at
competitive rates, terms, and conditions;

(d) Other indicators of market power, which may include
market share, growth in market share, ease of entry, and
the affiliation of providers of services.

In making the necessary determination under Section 4927.03(A), Revised Code, the
Commission finds that both the "subject to competition" and "reasonably available
alternatives" standards are satisfied in order to adopt alternative regulatory requirements
for nonbasic telecommunication services.
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(i) Tier 2 Nonbasic6 Services

As early as 1985, the Commission, in Case No. 84-944-TP-COI (84-944), Opiriion and
Order issued Apri19, 1985, In the Matter of the Commission Inves0gation into the Regulatory
Framework for Telecommunication Services in Ohio, recognized that many segments of the
telecommunications industry were no longer characterized by a monopolistic marketplace;
rather, those segments were characterized by a burgeoning of firms ready, willing, and able
to enter into the telecommunications marketplace. In such a competitive environment, the
Commission found that 'the premise of traditional regulation was no longer relevant and
that the existence of competition generated market forces which replace the need for
certain regulations that were designed to protect consumers in a monopoly utility setting.
Thus, the Commission agreed with the commenters in 84-944 that the evolution of
competition in certain segments of the telecommunications industry warranted exercising
Commission jurisdiction in a more flexible and streamlined manner than traditional
regulation. The Commission concluded that flexible and streamlined regulatory treatment
for certain industry segments would promote competition while still allowing the
Commission to maintain a residuum of regulatory authority necessary to fulfill its
responsibility to protect the public interest and to reimpose full regulation should it
become necessary. As a result of the above, the Commission adopted flexible, streamlined
regulation for competitive service offerings provided by interexchange carriers, radio
common carriers, cellular radio carriers, and local exchange carriers.

Thereafter, the Commission, in Case No. ' 86-1144-TI'-COI (86-1144), Finding and
Order issued August 2, 1988, In the Matter of Phase 11 of the Commission's Investigation into the
Regulatory Framework for Competitive Teiecommunicattons Services in Ohio, evaluated the
conclusions and the regulatory framework adopted in 84-944. The Commission, as part of
its further investigation in 86-1144, found that the 84-944 framework had been effective
both in fostering a healthy competitive telecommunications environment in Ohio and in
protecting the public interest. The Commission went on to find, however, that further
streamlining of at least some of the 944 procedures was appropriate and necessary. The
Commission also noted that, absent legislation, it was not possible to make certain other
modifications with which the Commission might otherwise agreed. Therefore, the
Commission signaled its intent to seek enabling legislation that would empower the
Commission to consider exemption from the traditional ratemaking procedures for certain
competitive telecommunications services or companies and to establish alternative forms of
ratemaking for telecommunications companies. This enabling legislation, H.B. 563, was
signed into law on December 15, 1988, and enacted Sections 4905.402 and 4927.01 through
4927.05, Revised Code.

On April 12,1989, the Commission initiated Case No. 89-563-TP-COI (89-563) for the
purpose of revisiting the issue of whether our regulatory framework for competitive
telecommunications services remained appropriate in light of the legislative changes
brought about by H.B. 563. This further evaluation culminated in a Finding and Order
issued October 22, 1993, the express purpose of which was to establish alternative
regulatory treatment for the provision of competitive telecommunication services, other

6 The words "nonbasic" and "noncore" have the same meaning throughout this Order.
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alternatives.

Regarding those services classified as competitive telecommunication services there(

than basic local exchange service and services provided by local exchange carriers. As a
result of that investigation, the Commission found that adoption of a new, more flexible,
regulatory framework for the provision of competitive telecommunication services in Ohio
was in the public interest. Since adoption of this more flexible framework for competitive
telecommunication services provided by entities other than lo^al exchange carriers, the
Commission has further streamlined the regulatory framework for commercial mobile
radio services through Case No. 97-1700-TP-COI (97-1700), Findiang and Order issued
February 24, 2000, In the Matter of the Commission Investigation Into the Treatment oj
Alternative Regulatory Treatment of Commercial Mobile Radio Service Providers. Additionally,
adoption of the Telecommunications Act of 1996 (47 U.S.C. § 151 et. seq.) and our local
service guidelines in Case No. 95-845-TP-COI, Finding and Order issued June 12,1996, In
the Matter of the Commission Investigation Relative to the Establishment of Local Exchange
Competition and Other Competitive Issues, has encouraged further development of
competition and reasonably available alternatives for those services other than basic local
exchange service. As a result of the evolution of service offerings other than basic local
exchange service, the Commission determines that, today, it is appropriate to further
embrace competition for nonbasic services and to adopt a framework whereby incumbent
local exchange carriers gain more flexible regulatory treatment for those services other than
basic local exchange service that are already subject to competition or reasonably available

In addition to being subject to competition, it is also clear that Ohio consumers have'
access to an ever increasing array of wireless providers that operate as an alternative toI
wireline providers. The Commission's records reflect that there are more than 50,
certificated providers of wireless service in Ohio. Thus, as was deternvned in our 97-1700
docket concerning CMRS providers, "consumers in every ma jor Ohio city, as well as many
rural communities, can choose from at least five facilities-based providers and various
resellers" (Finding and Order issued February 24, 2000). In addition to having various
providers of alternative services, there are also a variety of technologies that offerf

is no reason not to afford ILECs similar regulatory flexibility as provided to non-ILECs
provided the ILECs agree to commitments discussed elsewhere in this order. Examples of
tier 2 services fitting within the category of competitive telecommunication services
include: local and long distance toll, 800 services, private line (dedicated point-to-point)
services, 900 and 900-like services, 500 services, synchronous optical network (SONET)
service, frame relay service, Asynchronous Transfer Mode (ATM) service, software defined
network, interexchange directory and operator assistance, data only service, service
packages or bundled service offerings, centrex station features, centrex station intercom
lines and features, and all custom calling features not otherwise ideniified as tier 1 services.
Pursuant to the Co+7+**+ission's records, there are over 300 entities certified to offer wireline
tier 2-type services throughout Ohio. The certificate of public convenience and necesssity
held by these entities in no way limits the types of competitive services that can be offered,
the class of customers that service can be offered to nor is there any limit on counties in
which those entities may operate in. Further, entry and exit into and out of the competitive
marketplace is subject to an automatic process subject to suspension only under unique
circumstances. No reasonable argument can be made that those services deemed to be
competitive telecommunication services pursuant to 89-563 are not subject to competition.
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competitive options or reasonably available alternatives to tier 2 services. For example,
customer premise equipment, such as telephone equipment, offer alternatives to repeat
dialing and last number redial. Telephone sets with programmable buttons serve as a
substitute for speed dialing service. Large national toll providers (e.g., AT&T, WorldCom,
and Sprint) as well as hundreds of smaller boutique firms offer facilities-based local and
long distance toll services to Ohio consumers. Furthermore, there are numerous toll
resellers providing some form of 10-10XXX services in Ohio. Operator services too are
subject to competition from the large national toll providers. Operator services are also
offered by facilities-based CLECs. Further, numerous smaller providers are certificated to
offer alternative operatbr services. As a result, we conclude that ILEC consumers of
competitive telecommunication services have reasonably available alternatives that
warrants granting ILECs more flexible regulatory treatment for those services deemed to be
tier 2 telecommunications services.

(ii) Tier 1 Nonbasic Services

For the reasons that follow, the Commission also determines that the services
identified in the companion order in 998 today as tier 1 noncore and basic caller
identification are subject to competition or have reasonably available alternatives.
Therefore, those services should also be subject to the more flexible regulatory treatment
being adopted today under the applicable provisions of Section 4927.03, Revised Code. As
set forth above, in order to afford a nonbasic service alternative regulatory treatment
Section 4927.03(A)(2), Revised Code, instructs the Commission to consider, at a minimum:
(a) the number and size of alternative providers of services; (b) the extent to which services
are available from altemative providers in the relevant market; (c) the ability of altemative
providers to make functionally equivalent or substitute services readily available at
competitive rates, terms, and conditions; and (d) other indicators of market power, which
may include market share, growth in market share, ease of entry, and the affiliation of
providers of services.

In finding that the services listed in tier 1, except basic local exchange service, are
subject to competition or have reasonably available alternatives, we note that the
Telecommunications Act of 1996 made all nonbasic services subject to competition through
one of three methods. First, an ILEC has an obligation to make available to its competitors
for resale at wholesale rates any telecommunications service that the carrier provides at
retail to subscribers who are not telecommunications carriers. Second, an ILEC has an
obligation to make available to CLECs unbundled network elements which r epresent
components of the ILECs network that can be reassembled into a service offered by the
CLEC. This method perznits a CLEC to purchase pieces of the ILECs' network and to
reassemble them into a stand-alone offering that the CLEC then makes available to end use
customers. The third method for competitive entry for CLECs to provision nonbasic
services in competition with an ILEC is through its own facilities. Through any one of the
aforementioned methods, a CLEC has the ability to provision a functionally equivalent or
substitute service to the tier 1 services currently being offered by the ILEC. In addition,
because the 1996 Act requires II.EC tier 1 retail services to be made available to competitive
carriers at a rate that represents a wholesale discount off of the ILECs' retail rate, the
competitive provider has the ability to offer to end users, its own service at a competitive
rate. Similarly, the 1996 Act obligates this Commission to establish just and reasonable
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rates, based on cost, for the unbundled network elements that an ILEC must make
available to competitive providers. As noted above, competitive providers may configure
those cost-based elements into a functionally equivalent or substitute service at a
competitive rate. In the case of either a resold service or unbundled network elements
obtained at cost from the ILEC, the competitive provider has the ability to offer a
functionally equivalent or substitute service at a competitive rate that competes with any
nonbasic tier 1 service currently offered by an ILEC. This satisfies the requirement of
Section 4927.03(A)(2)(c), Revised Code.

Another important consideration in order to grant alternative regulatory treatment
to nonbasic services is the number and size of competitive providers of services and the
extent to which services are available from altemative providers. In this regard, our own
records reflect that there are more than 145 CLECs certified to operate in Ohio. Those
certificates authorize the involved CLECs to provide service to both residential and
business customers. Further, there have been over 500 negotiated and/or arbitrated
interconnection agreements filed with the Commission for approval since adoption of the
1996 Act. Again, nothing about these approved interconnection agreements limits the
services of CLECs to providing particular services or to serving a particular class of
cnstomer. Additionally, CLECs have authority to provide service in every county i.n. Ohio.
Various other measures of CLEC activity are also on the rise. For example, based on
information submitted by Ameritech in this docket on Au gust 17, 2001, total
interconnection trunks purchased, stand-alone unbundled network element loops, physical
and virtual collocations currently operational, number of wire centers collocated, number
of orders processed, quantity of numbers ported, and local minutes of use exchanged are
all increasing for CLECs.

Moreover, in certain areas of Ohio, competition comes not only from a new
competitive provider but also from an ILEC or a CLEC affiliated with an ILEC. For
example, as a result of its merger with SBC Corporation, Ameritech Corporation committed
to competing in four other ILECs' operating areas. The four impacted ILECs indude
Verizon, ALLTEL, Sprint, and CBT. In addition, the Commission has authorized numerous
small ILECs to "edge out" into neighboring ILEC exchanges to provide some level of
competitive options for those customers living in more rural areas of Ohio. Thus, not only
are inroads being made in ILEC territories from CLECs but inroads are being made by
other II.ECs as well.

In addition to traditional wireline technology, alternatives to wireline service also
compete against the traditional telephony providers. One such example is wireless service.
For some customers, wireless service is an alternative to traditional wireline telephone
service. In its report entitled Local Telephone Competition: Status as of December 31, 2000, the
FCC reports that there are over 101 million wireless telephone subscribers and almost 4
million in Ohio as of December 2000. Comparing the number of wireless subscribers to
landline subscribers (194 miIlion nationwide, 7 million in Ohio) suggests that wireless
service is unmistakably a public telecommunications service that offers an alternative to
ILEC-provided second and third telephone lines. According to the FCC's statistics, the
number of wireless subscribers increased by 27 percent nationwide and 23 percent in Ohio
from 1999 to 2000. AdditionaIly, the FCC's Sixth Annual Report on the state of competition
in the wireless industry reflects that 77 percent of wireless customers use their wireless
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phones primarily for personal calls and that about 3 percent of wireless subscribers
nationally rely exclusively on their wireless telephone as their only telephone.7 Moreover,
wireless service offers customers the same features that they can get from their wireline
phones. Some parties argue that price is a drawback to wireless service competing against
wireline service. We note that price is but one consideration a customer examines when
deciding whether to choose a particular provider or a particular form of communication:
We further note that while wireless service is often packaged with a certain number of
minutes of use, wireless service also often combines various custom calling features (e.g.,
caller identification, call waiting, ca1J forwarding, repeat dialing, automatic callback) as part
of its monthly package rate that a wireline subscriber otherwise will pay separately for.
Additionally, a wireless customer has the same ability as a wireline customer to block
number identification on a per line basis. Further, wireless telephone numbers are not
routinely published in the directory thereby making wireless an alternative to non-
published number service. Thus, we recognize that some subscribers view wireless as a
reasonably available alternative to landline service for second and third phone lines and, in
some instances, wireless is used as the exclusive method of communication by some
subscribers.

Cable telephony serves as yet another available alternative to ILEC-provided
landline service. With ready access to 65 milJion households, cable companies have access
to a majority of telephone subscribers throughout the United States. Through cable
modem service, cable already serves as a reasonably available alternative to ILEC-
provided high speed intemet access. Moreover, with the upgrades in cable plant made to
provision high speed cable modem service, cable companies are well-positioned to begin
deploying internet protocol (IP) telephony. Because both cable modems and DSL services
enable customers to use their wireline telephone while connected to the intemet, both
services provide consumers an alternative to ILEC-provided second lines. And, in fact,
ILEC-reported growth in second access lines has slowed considerably. While discounted
by many due to the quality of service currently provided, IP telephony represents yet
another competitor to traditional ILEC-provided telephone service. For the reasons set
forth above, we find that the number and size of alternative providers and the extent to
which services are available in the relevant market satisfy the conditions of Section
4927.03(a) and (b), Revised Code.

The last factor that the Commission must consider in making a determination to
adopt alternative regulatory requirements is indicators of market ower such as market
share, growth in market share, ease of entry, and the affiliation of providers of services.
As noted above, information provided by Ameritech on August 17, 2001, represents that
total interconnection trunks purchased, stand-alone unbundled network element loops,
physical and virtual collocations currently operational, number of wire centers collocated,
number of orders processed, quantity of numbers ported, and local minutes of use
exchan ged are all increasing for CLECs. Further, wireless service, with nearly four miIlion
subscxi.bers compared to ILEC-provided lines of just over seven million lines, clearly
represents a reasonably available alternative to ILEC-provided lines. Another factor the
Commission is directed to consider is the ease with which an alternative provider can

7 Annual Report and Analysis of Competitive Market Conditions With Respect to Commercial Mobile Services,
Sixth Report, released July 17, 2001.
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enter the market and offer competitive services. Pursuant to our February 24, 2000,
Finding and Order in 97-1700, wireless entities only must register and provide minimal
information to the Commission in order to commence providing service. Pursuant to the
procedures adopted in 95-845, CLECs file an application that is, in most instances,
automatically approved 61 days after filing. Additionally, in our companion order issued
today in 998, the Commission is further streamlining the requirements a CLEC must
satisfy in order to commence providing service in Ohio. As a final matter on this issue, we
take note of the fact that many of the wireline and wireless aiternatives that are currentl y
being offered in Ohio are being offered by companies affiliated with large, we11-fmanced,
national corporations.

As a final matter, we also note that this is not the first instance in which we have
provided flexible regulatory treatment to a category of services and service providers
under the provisions of Section 4927.03, Revised Code. Rather, the methodology
employed here is similar to the methodology used by the Commission to adopt flexible
regulatory treatment for a variety of long distance and special access services and the
providers of those services in Case No. 89-563 TT COI. More recently, as noted above, we
adopted increased regulatory flexibility for those wireless services categorized as
commercial mobile radio services and providers o£ those sez vices in Case No. 97-1700-TP-
COI. Following fihis progression, the Commission now finds that it is reasonable to
provide more flexible regulatory treatment through the adoption alternative regulatory
requirements under Section 4927.03, Revised Code, for those nonbasic services classified as
tier 1 and tier 2 provided that an ILEC also satisfies the commitments found elsewhere in
adopted Chapter 4901:1-4, O.A.C.

I

B. General Provisions

1. I1 ECs Currently Subjgct to Alternative Regulation Plans

Should the Commission proceed to adopt an elective alternative regulation
framework, the Consumer Parties next argue that ILECs currently under alternative
regulation (i.e., Ameritech and CBT) should not be eligible for elective alternative
regulatory treatment until the term of their company-specific alternative regulation plans
have expired. Additionally, the Consumer Parties submit that those companies operating
pursuant to alternative regulation should be required to fulfiIl completely the terms and
commitments of those plans before being eligible for elective alternative regulation
(Consumer Parties process comments at 24). Moreover, once subject to an elective
alternative regulation plan, the Consumer Parties argue that ILECs should not have the
ability to exit an elective alternative regulation plan at will. To rectify that situation, the
Consumer Parties urge the Conunission to establish a minimurn time period for an elective
alternative regulation plan. In addition, there must be some process by which a
company's performance under elective alternative regulation is reviewed to ensure that
those commitments are completed (Id. at 25).

As to the first issue raised regarding the status of ILECs currently subject to
alternative regulation plans, we agree with the Consumers Parties that those companies
should not be eligible for elective regulation until the term of their company-specific
alternative regulation plan has expired. This decision only impacts CBT and Ameritech
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who are the only ILECs currently operating pursuant to alternative regulation plans
pursuant to Chapter 4927, Revised Code. We also note that both companies will be
notifying the Commission and the parties executing its last alternative regulation
stipulation of the company's intentions for extending the existing plan or filing a new plan
within the next six months. CBT's alternative regulation plan is currently scheduled to
expire on June 30, 2002, while Ameritech's alternative regulation plan is currently-
scheduled to terminate on January 8, 2003, absent extension. As for the argument that
there should be a minimum time period under which an ILEC would be required to
operate once opting into elective alternative regulation and a process by which to review
the company's performance to ensure that the commitments are completed, we decline to
adopt either proposal. In making this determination, we find that the need to establish a

will remain inminimum time frame under which the elective altemative regulation plan
place is obviated by the fact that any subsequent mode of regulation (e.g., company-

Ij specific alternative regulation or traditional regulation) will have to be approved by the
JJjJJ Commission. Therefore, that would be the appropriate juncture at which to investigate

whether a compan y has fulfilled its commitments and to make the relevant corrections, if,
necessary.

2. Service Oualit,y

The Consumer Parties next submit that the Staff's proposal fails to mention service
quality. The Consumer Parties maintain that an ILEC providing less than adequate service
should not be eligible for elective alternative regulation (Consumer Parties comments 45-
47). Sprint and Verizon respond that the newly adopted minimum telephone service
standards will govern performance levels and address noncompliance. Furthermore, as
competition increases, the market will determine acceptable performance levels (Sprint
reply comments, 15; Verizon reply comments, 5). CBT points out that CL.ECs are not held
to a higher standard even though they have more pricing flexibility. Moreover, according
to CBT, in competitive markets, carriers will have incentives to maintain high quality (CBT
reply comments, 13-14). Consumer Parties reply that service quality should not be

^separated from rate regulation (Consumer Parties reply comments, 19-21).

The Commission determines that, regardless of the type of telephone company
involved or regardless of whether a telephone company is regulated under traditional ^
rate-of-return regulation or under alternative telephone regulation, all telephone (
companies shall be subject to the m;nimum telephone service standards. The Commission

^ strongly believes that aIl telephone companies shall comply with these quality of service
standards, and we intend to monitor closely, just as we always have, telephone companies'
compliance with these standards, and pursue formal action where appropriate. The
Commission has at its disposal a wide array of tools to enforce compliance with service
quality standards and to order remedies and penalties, if necessary, and we will not
hesitate to use them. Our concern with tying service quality directly to alternative rate
regulation is that, taken to its logical extreme, one could argue that an ILEC that does not
elect the off-the-shelf alternative regulation plan or any CLEC and interexchange carrier
that provide solely competitive services, need not be subject to the Commission's
minimum telephone service standards adopted in Chapter 4901:1-5, O.A.C. We just
rejected a simflar position advanced by telephone companies in our *r+;,,,*+,um telephone
service standards docket, finding such a position contrary to the best interests of Ohio
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consumers. Nevertheless, it would not be inappropriate to consider a companies' service
quality compliance in reviewin g an electing companies' notice seeking to partici.pate in an
elective alternative regulation plan.

ox^3. Need for Elective Altemative Regulati

CBT, NKTC, and Verizon support the concept of an off-the-shelf alternative
regulation plan that ILECs can opt into to avoid the lengthy and time-consuming
proceedings that currently occur in a company-specific application proposing altemative
regulation (CBT commeints, 4-5; NKTC comments, 1; Verizon comments, 2). CBT points
out that the general framework outlined in the Staff proposal is sound (CBT comments, 2).
AT&T does not oppose the idea of elective alternative regulation so long as the plan
includes significant conunitments from the ILECs (AT&T comments, 4). XO agrees that if
the Commission is to adopt elective alternative regulation, there needs to be strong
commitments in place to remove barriers to competition ILECs have erected to date (XO
comments, 3-4). OTIA observes that, while the concept of elective alternative regulation is
procedurally appropriate, the Staff-proposal fails to adequately balance regulatory
obligation and regulatory relief (OTIA comments, 1-2). Noting that those ILECs with less
than 15,000 access lines are permitted to be treated differently than large ILECs, the small
ILECs recommend adoption of a separate altemative regulation framework for small
ILECs in Ohio (Small ILECs comments, 3-7).

We agree with our Staff conclusion that one of the most significant reasons more
companies have not chosen to propose an alternative regulation plan is the process that is
required to obtain approval for a plan. As Staff noted, only three large ILECs have
proposed altemative regulation under the standards adopted by the Commission in 92-
1149. All three prior altemative regulation plan proposals resulted in lengthy multi-party
negotiations. All approved plans differed significantly from the plans initially proposed.
The Commission also concurs with our Staff that an "off-the-shelf" alternative regulation
plan that ILECs could adopt without a lengthy process might eliminate some of the
concerns expressed by companies and still satisfy the public policy goals enumerated in
the Ohio Revised Code. In adopting the elective alternative regulation plan we do today,
we find that competitive commitments are not necessary insofar as we have detemiined,
as discussed in more detail herein, that ILECs are subject to market opening commitments
regardless of the form of regulatory structure they are operating under. While we do not
rule out the concept of an additional investigation and further streamlining of regulatory
flexibility for those ILECs serving fewer than 15,000 access lines in the future, we do not
have a record before us to do so at this time. However, nothing prohibits a small ILEC
today from proposing an altemative regulation plan specific to their own circumstances
under the standards adopted by the Commission in 89-564.

C. Term of the Plan

1. Rule 4901:1-4-02(A)

Consumer Parties and AARP observe that an elective alternative regulation plan
should terminate after four years unless the Commission acts affirmatively to extend it
(Consumer Parties comments 25, 63-64; AARP comments, 4). Consumer Parties also
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recommended that the Commission adopt some specific percentage to measure whether
residential competition is materializing. Should less than 20 percent of an ILECs'
residential customers fail to take service from a competitive provider within four years,
the Consumer Parties aver that the involved ILECs' elective alternative regulation plan
should be terminated and the ILEC retumed to traditional regulation or to a company-
proposed alternative regulation plan (Consumer Parties comments, 36-37). Although•
facilities-based competition is the most desirable, Consumer Parties would accept some
level of resale competition to allow an ILEC to meet the criterion described here.
However, some level of facilities-based competition must be required, according to
Consumer Parties (Id.). Commission approval should also be required if an ILEC seeks to
terminate an elective alternative regulation plan before the end of the four-year term
according to the Consumer Parties (Id. at 63-64; AARP comments, 4). Additionally,
Consumer Parties recommended that there should be an annual review, including public
mput, as to whether the ILEC is making progress toward meeting its term commitments
(Consumer Parties comments, 63-64).

The ILECs commenting on this issue disagree with the Consumer Parties' positions
on term of the plan. Ameritech pointed out that an indefinite plan benefits customers and
those benefits last over a longer period of time. Not only will customers benefit, according

i to Ameritech, but adoption of this provision as proposed wiR ensure regulatory stability
and predictability thereby lowering risks and costs (Ameritech reply comments, 9). CBT
and Verizon commented that the certainty that the proposed rules provide is an important
component and sends the correct signals to the marketplace (CBT reply comments, 15;
Verizon reply comments, 5). Moreover, according to CBT, limiting the term of the plan
would unnecessarily impose expenses on the Commission and the carriers. If the
Commission would need to amend an ILECs plan, the Commission has the authority to do
so under Section 4927.03(D), Revised Code, CBT averred (CBT reply comments, 15). OTIA
claimed that adoption of the Consumer Parties' recommendations concerning the
competitive benchmark would unfairly penalize ILECs for the failure of the CLECs to
enter their markets (OTIA reply comments 5-6). The small ILECs too commented that they
should not be penalized for the lack of competition within their rural markets (Small ILEC
reply comments, 2-3). Verizon also maintained that the rules should be modified to afford
the ILEC the option to continue under the current alternative regulation plan once the
company completed the commitments set forth in proposed Rule 4901:1-4-05, O.A.C.
(Verizon reply comments, 6).

The Commission concurs with the Staff proposal that an individual ILECs' elective
alternative regulation plan should have no established termination or annual review
period generally, but rather should continue indefinitely provided the ILEC continues to
progress towards meeting the commitments outlined in adopted Rule 4901:14-05, O.A.C.,
as those commitments may evolve over time. In making this deten-nination, we note that
there is little public interest benefit to investigating an ILECs' compliance with an
alternative regulation plan merely because some arbitrarily chosen time frame has elapsed.
Rather, we will continue to monitor, as we do today, an ILECs' compliance with the
provisions of its alternative regulation plan and intercede immediately through a
Commission-ordered investigation pursuant to Section 4905.26, Revised Code, should
conditions warrant. In determin;n$ whether to abrogate or modify an ILEC's ability to
participate in an elective alternative regulation framework, the Commission will follow the
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applicable provisions of these rules. This is, in our view, far superior to a review triggered
by nothing more than the lapse of a certain period of time. Additionally, we see no reason
to adopt, as proposed by the Consumer Parties, an artificial benchmark of residential
competition that would, if not met, force an ILEC to return to traditional regulation or a
company-proposed altexnative regulation plan. We have alsq added language to the
adopted rule to signify that an ILEC may begin operating pursuant to the elective
alternative regulation framework 46 days after filing a notice with the Commission.

2. Rule 4901:1-4-02(B)

Another provision of the proposed rules engendering comment was the provision
permitting IL.ECs to temlinate their involvement in elective alternative regulation once the
"defined term commitments" were met. The Greater Cincinnati Chamber of Commerce
conunented that this term should be better defined. If this phrase was intended to mean
the commitments outlined in proposed Rule 4901:1-4-05, O.A.C., then the rules should so
state (GCCC comments, 2). The Consumer Parties noted that the proposed rules failed to
establish a process that would be used by the Commission to determine if an ILEC had
satisfied its conunitments or the consequences of an ILECs failing to meet its comrnitments
(Consumer Parties comments, 25). The small ILECs observed that requiring an ILEC to
meet its defined term commitments prior to returning to traditional rate-of-return
regu1ation is a major deterrent to adopting alternative regulation for sma1l companies.
Additionally, the small ILECs assert that if a small company is not generating a sufficient
rate-of-return under alternative regulation, it should not be forced to remain under such
regulation until it meets its commitments as that would further exacerbate the smaIl
company's rate-of-return problems (Small ILECs comments, 8). NICTC maintained that
requiring an electing company to fulfill the retail rate cap commitments of proposed Rule
4901:1-4-05(D), O.A.C., before allowing the company to return to some other form of
regulation could prove damaging to a small ILECs' financial stability, would serve no
beneficial purpose, and appears to be regulation for the sake of regulation (NKTC
comments, 5). In reply, the Consumer Parties note that the ILECs propose earnings
reviews as a one-way street. That is, the ILECs want the Commission to forebear from
future eamings reviews to see if rates are too high but want to retain the right to demand
an earnings review if they believe their rates are too low (Consumer Parties reply
comments, 60).

Based on the comments of GCCC and MCI'C, the rules being adopted today clarify
what commitments must be met before a company can seek to return to traditional
regulation or propose a company-specific alternative regulation plan. With the
clarifications being made to the commitments through this order today, it is unclear
whether or to what extent a concern remains outstandin g on a company's ability to opt out
of elective altemative regulation and into some other forzn of regulation. Therefore, we
will not further address the small ILECs comments on this issue at this time. Likewise, we
find that the modifications to the commitments being made in this order may significantly
lessen or eliminate the concerns expressed by NKTC. To the extent that the small ILECs
and NKTC are recommending that their current revenue streams should be guaranteed as
if they were under rate-of-return regulation, the Commission disagrees. Each ILEC must
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make its own business decisions regarding whether to partake of the flexibility of the off-
the-shelf alternative regulation after considering all potential conse quences. It would not
be reasonable, however, for the company's customers to entirely foot the bill for a
company's decision that turned out to have negative consequences for the company.
Rather, the company's shareholders, as the owners of the compariy, should be responsible
for the consequences of alternative regulation, if any.

3. Rule 4901:1-4-02(C))

Ameritech noted that, while it is appropriate for an ILEC choosing to end
alternative regulation to bring its rates and services into compliance with the appropriate
regulatory framework for all regulated services, the Commission should clarify that the
rates in effect at the end of the elective plan would stay in effect until changed pursuant to
the applicable regulatory framework (Ameritech comments, 9). NKTC agrees that the
Commission should clarify that rates that are just and reasonable under elective altemative
regulation are certainly just and reasonable after termination of the plan (NICI'C
comments, 5-6). Verizon and Ameritech recommend that, because proposed Rule 02(C) is
unclear, it should be eliminated (Verizon comments, 4; Ameritech reply comments, 9-10).
The small ILECs disagree with the proposed provision should it require an ILEC returning
to rate-of-return regulation to be subject'to a costly and time-consuming rate case
proceeding (Small ILEC reply comments, 7). A number of ILECs also object to the
provision of the proposed rule that imposes the total risk of recovery of commitment
investments during the period the company was under elective alternative regulation on
the ILEC (Verizon comments, 4; small ILECs comrnents, 8; NKT'C comments, 3-4). Verizon
concluded that if the ILEC bears the total risk of commitment investments, the company
should be entitled to keep the total reward, if any. Verizon recommended adoption of this
principle in the final rules adopted by the Commission (Verizon comments, 4). The
Consumer Parties challen ge the ILEC arguments on this latter issue. According to the
Consumer Parties, the ILECs merely want to jump back and forth between alternative
regulation and rate-of-retum so as to force their captive customers to bear all of the risk of
ILEC investments undertaken under either regulatory framework (Consumer Parties reply
comments, 61).

In the rules being adopted today, we have clarified that, for an ILEC opting out of
elective alternative regulation, its elective alternative regulation rates will remain in
existence until different rates are otherwise approved by the Comrnission. Regarding the
small ILECs' concerns involving a costly rate case proceeding, we note that small ILECs
will continue to have available to them the streamlined rate case procedures adopted in
Case No. 89-564-TP-COL This streamlined proceeding was designed to afford small ILECs
the assistance necessary to adjust rates when necessary while, concurrently, offering
interested persons a venue to challenge the companies' proposal. Consequently, we fail to
see how the rule being adopted today puts small ILECs in a situation any different than
the situation that exists today should a company seek approval of a company-proposed
alternative regulation plan. Regarding the risk of recovery of commitment investments
during the term the company is under elective alternative regulation, the Commission
agrees in principal with the concept that the II.EC should be able to use any revenues, over
and above the revenues needed to operate the business and comply with the specific
commitments set forth in adopted Rule 4901:1-4-05, O.A.C., as the company sees fit. We
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do not agree, however, if what is being proposed is that an IL.EC should be permitted to
recover costs associated with meeting alternative regulation comrnitments or other
business expenses as if the company were still subject to rate-of-retum regulation. While
we have seen fit to clarify that matter here, we do not find it necessary to adopt a rule on
this subject.

D. Earnings Review-Rule 4901:1-4-03

The ILECs argued that, as currently drafted, this provision is unreasonable because
an ILEC under elective alternative regulation would still be subject to earnings review if
initiated by a party other than the Commission (CBT comments, 6-7; Sprint comments, 7-8;
Ameritech comments, 11-12; and Verizon comments, 5). Ameritech maintained that the
potential for earning reviews contradicts the General Assembly's goal in adopting S.B. 235
and that the potential for earning reviews has been a primary disincentive in the current
system of altemative regulation in Ohio (Ameritech reply comments, 11). Consumer
Parties averred that in a monopoly environment, freedom from eamings review is not
warranted (Consumer Parties comments, 28). Further, Consumer Parties note, even if
stakeholders retain the ability to file rate-based complaint cases, if the ILEC is not under
rate of return regulation, the complaint will go nowhere (Consumer Parties reply
comments, 62).

We are persuaded that holding an ILEC operating pursuant to the elective
alternative regulation subject to eamings review complaints would not be reasonable.
Earnings reviews are relevant in the context of rate-of-return regulation but run
completely counter to the concept of alternative regulation. The finding of reasonable
grounds is a necessary prerequisite to a complaint under Section 4905.26, Revised Code,
seeking to review the earnings of the company and reduce the rates charged. Where an
ILEC is operating under an effective altemative regulation plan, it is not clear how any
customer could establish reasonable grounds for such a complaint. We note, however,
that, notwithstanding the lack of earnings review proceedings, the Commission still
maintains the authority to investigate the reasonableness of individual service terms,
conditions, and rates through a Commission investigation or a complaint brought
pursuant to Section 4905.26, Revised Code.

E. Accounting Standards-Rule 4901•1-4-04

As a group, the II.ECs commenting on this proposed rule opposed the continued
obligation to comply with the Uniform System of Accounts (USOA). Complaining that the
USOA is antiquated, Ameritech, CBT, Verizon, ALLTEL, and OTIA recommended that
ILECs should make their own determinations on whether to continue to foUow the USOA
or whether to follow Generally Accepted Accounting Principals (GAAP) (Ameritech
comments, 13; CBT comments, 7; Verizon comments, 5; ALLTEL comments, 3; and OTIA
comments, 5). Altowing ILECs to move to GAAP, according to CBT, will put ILECs on
equal footing with their competitors (CBT comments, 7). USOA accounting is only
necessary, CBT claimed, if you plan to return to rate-of-return review (Id.). Verizon
submitted that, at a minimum, the final rule should include a provision for ILEC
conversion to GAAP if and when the FCC makes such a change (Verizon comments, 5).
Consumer Parties encourage the Commission to adopt the rule as proposed. The ILECs

I
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have failed to acknowledge that they will remain obligated to keep USOA accounts for
reporting purposes at the FCC even if permitted to adopt GAAP in Ohio (Consumer
Parties reply comments, 63-64). Noting that Verizon's proposal to permit a conversion
should the FCC make that change is a step in the right direction, the Consumer Parties still
submit ILECs should remain on USOA until they are no longer dominant in the local
market (Id.).

,

At this time, we are not convinced by the arguments that ILECs should have the
option of choosing to follow USOA or GAAP as the appropriate accounting practice for
local exchange operations in Ohio. In making this determianation, we note that though the
FCC is continually reviewing and streamlining the accounting proposals applicable to
ILECs, the FCC still requires ILECs to follow USOA principals. While not memorializing
in a rule at this time the ability of an ILEC to move to GAAP practices, we note that,
should the FCC make such a determination on a federal level, an ILEC could request that
we waive this requirement and adopt GA.AP practices on a prospective basis.

F. Alternative Reguation Commitmenta-General Comments

Consumer Parties assert that a closer examination of the individual commitments
reveals that there is little value to consumers from the comn•dtments that constitute action
ILECs would do or would be required to do regardless of an elective alternative regulation
filing (Consumer Parties comments, 64-65). Moreover, to the extent an ILEC has already
fulfi.lled a commitment as a result of a settlement agreement or an order in which the II.EC
received other benefits, the alternative regulation rules, as proposed, would effectively
bestow these additional freedoms upon the ILECs as a gift (Id. at 54). Consumer Parties
also argued that the commitments to cap basic local exchange service rates would have
value only if rate increases for basic local exchange services and/or elirnination of flat-rate
residential service were significant possibilities in the absence of elective alternative
regulation (Id. at 55). Likewise, the cap on retail rates is flawed, the Consumer Parties
averred, because, following a limited waiting period, an electing ILEC could increase the
price of a nonbasic local exchange service at will without having to provide cost or
earnings information (Id. at 56). Consumer Parties also recommended adoption of a
competitive benchmark and a mechanism to return an electing ILEC to traditional
regulation or a company-specific altemative regulation plan should competition not
develop without four years of an II..EC opting into the proposed off-the-shelf plan (Id. at
36-37).

In reply to the Consumer Parties' complaints concerning the commitments included
in the proposed rules, CBT notes that commitments are not an essential component of an
alternative regulation plan and are not required by Chapter 4927, Ohio Revised Code (CBT
comments, 11-12). Several ILECs alleged that it is unlawful for the Commission to require
certain commitments in order to participate in an elective alternative reoation plan.
Those ILECs complained that being required to offer advanced services without adequate
market demand and then being at risk for that investment would constitute an unlawful
taking. Moreover, the OTIA and small ILECs claimed it is unreasonable to require the
waiver of rights granted by the 1996 Act (OTIA comments, 8; small ILEC comments, 12).
in response to these allegations, Consumer Parties aver that it is not unlawful for ILECs to •
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e for rate dereI waive their ri hts in exchan ulation (Consumer Parties re l com entsg pg g y ,m
22).

NKTC claimed the proposed elective alternative regulation plan failed to recognize
the entirely different burden that each of the commitments represents to a small ILEC
versus a large 1LEC. In this regard, NKTC opined that the Commission develop a plan-
and rules that take the small II.ECs into account (NKTC comments, 2). AT&T maintained
that the rules lack any procompetitive ILEC commitments. AT&T reconunended that such
commitments include a most favored nation provision, a corn:nitment to provide
unbundled network element combinations, and a commitment by nonfederal price cap
ILECs to reduce inflated access charges (AT&T comments, 4-11). OTIA and the small
ILECs maintained that the Commission is appropriately considering access charges in a
separate proceeding. Accordingly, such a commitment is not warranted as part of an
elective alternative regulation plan (OTIA reply comments, 7-8; small ILECs reply
comments, 5-6).

We do not agree with the Consumer Parties' criticisms of the value of the
commitments being adopted today. Regarding the commitments to cap basic local
exchange service rates and the continuation of a flat-rate residential offering, the
Commission riotes that there is no statutory obligation that today requires ILECs to
maintain existing rates nor continue to offer a flat-rate residential service offering. True, in
order to either raise basic local exchange rates or discontinue the offering of flat-rate
residential service, an ILEC would have to obtain the prior approval of the Commission.
Nonetheless, an ILEC's voluntary agreement through electing to participate in the off-the-
shelf alternative regulation plan adds stability and a level of assurance to the Consumer
Parties' constituents. Regarding nonbasic price increases, the Commission has modified
the Staff proposal to further limit the range of price increases that consumers could
experience under elective alternative regulation. Nonetheless, we again note that both
CBT and Ameritech have operated under alternative regulation plans for more than five
years and neither companies' rates for nonbasic services have increased significantly even
though the possibility exists that those rates could be increased. Part of the reason, as we
stated before, is that consumers will either cancel or stop subscribing to those services
should prices rise above a perceived reasonable threshold, and the ILEC would increase
the likelihood that a competitor will steal its customer should rates rise unreasonably.

Additionally, we find that, as reflected in the testimony of all the local public
hearings and a significant number of the letters docketed in the case filed in this matter, an
advanced services commitment is of significant value to residential and business
customers in Ohio because, through this commitment, ILECs are being required to
upgrade their networks and to actually offer broadband services in those areas meeting
certain established parameters. This broadband commitment, as modified herein, will
ensure that every county in Ohio is able to take advantage of an ILEC-provided
broadband service rather than leaving the implementation of broadband up to the sole
discretion of the ILECs. Regarding the lifeline commitment, we note that the offering of a
lifeline assistance program is an integral component of basic telephone service and is
worthy of continuation for those comparnies already offering it and for the initiation of a
lifeline program for those companies not offering it today. Finally, we note that the
Commission has made and continues to make certain market opening conunitments
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our local service guidelines and through individual company TELRICthrough
proceedings such as the proceeding involving Ameritech in Case No. 96-922-TP-UNC.
Through these latter proceedings, the Commission continues to further reduce the barriers
to market entry for competitive providers and incent competitive providers to enter the
local exchange marketplace which will benefit aIl Ohioans. In this regard, we also
discount the ILECs' arguments concerning the lawfulness of commitments by merely
noting that the alternative regulation proposal adopted today is voluntary. An ILEC is not
being required to adopt this form of alternative regulation and can choose the status quo
or can propose its own company-specific alternative regulation proposal.

We also disagree with establishing a competitive benchmark and a mechanism for
returning an ILEC to traditional regulation premised on the failure of a certain level of
competitive activity to unfold. Initially, we note that the 1996 Act makes no mention of
competitive benchmarks. In fact, the 1996 Act envisions that one hundred percent of the
ILECs local market will be subject to competition regardless of the type of rate regulation
the II.EC is subject to. Thus, there is no need to consider anything less than complete
openness. Additionally, as noted previously, the policy of Ohio, as manifested through
alternative regulation, is to ensure the availability of adequate basic local exchange service,
to maintain just and reasonable rates, encourage innovation, promote diversity and
options, and recognize the continuing emergence of a competitive telecommunications
environment. The statement of policy, adopted over a decade ago, serves as our guiding
principal as we craft an alternative regulation proposal that protects those important
public interest goals while at the same time encouraging ILECs to move away from
traditional, monopoly regulation toward incentive-based competitive regulation. In
adopting an elective incentive-based regulation model, we be&eve we are furthering the ^
policy goals of Ohio. Through such policies, all Ohioans will benefit. We believe that
adopting the Consumer Parties' recommendations regarding competitive benchmarks is
an unnecessary requirement to fulfili our goal.

Regarding NI<TC's claims that we should adopt an altemative regulation plan
addressing alternative regulation from the small ILEC perspective, we note that small
telephone company alternative regulation proposals already exist as adopted in Case No.
89-564-TP-COI (564). Those small company procedures already establish abbreviated time
lines for both basic rate increases and other public service telecommunication service
filings and flexible pricing for nonbasic services. No stakeholder has established why
these procedures are not sufficient to address the unique concerns of a small ILEC. {

G. Rate Caps

1. Proposed Rule 4901:1-4-05lA)(1)

Numerous ILECs argued that capping the in-territory rates for basic local exchange
service is unreasonable. CTC advocated that ILECs should be permitted to increase basic
rates in response to unexpected conditions such as rampant inflation (CTC comments, 3-4).
Verizon and OTIA commented that an indefinite cap on basic local service rates is not
economically feasible in a competitive environment. ALLTEL, Verizon and OTIA
proposed capping basic rates for no more than two years and thereafter permitting
revenue neutraI increases tied to the Gross Domestic Product Price Index (Verizon
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coxmnents, 6; OTLA. conunents, 6; ALLTEL comments, 4). Given the uncertainties with
universal service and access charge revenues, small ILECs also disputed the wisdom of
capping basic local service rates with no mechanism for rate adjustments or rate
rebalancing (NKTC comments, 8; ICORE conunents, 2-3; Small ILEC comments 9-10).
Verizon too maintained that rebalancing of basic local service rates may be required
(Verizon comments, 6-7). ICORE observed that ubiquitous advanced service deployment;
coupled with an inflexible cap on local rates, is a recipe for disaster (ICORE comments, 4-
5).

CBT is concexned with capping rates for the life of the plan, when the plan has no
expiration date. CBT recommends that, similar to its existing alternative regulation plan,
that ILECs have the flexibility to increase nonresidential access lines, including Centrex
lines and PBX trunks, by five percent per year and that further increases may be warranted
to accommodate inflation, cost changes, or other market pressures if a company operates
under the proposed plan for several years (CBT comments, 8). CBT also proposed that the
phrase "basic local exchange service rates" be clarified to include primary residential lines
and single line business lines based on application of the federal end user common line
charge. According to CBT, this recommendation would ease administration for ILECs by
providing a common, already used definition across all companies and would simply
billing/tracking and minimize expenses (Id. at 8-9). Ameritech observed that the nxle
needs to accommodate pricing flexibility for the ILEC in response to two or more facilities-
based CLECs competing in a wire center (Ameritech comrnents,14).

Consumer Parties, on the other hand, argize that, if anything, existing basic local
sexvice rates have produced robust earnings for Ohio's ILECs. Consequently, basic local
service rates should be reduced (Consumer Parties conunents, 65). AARP concurred and
argued that, given the existing rates, the value of a rate cap is questionable (AARP
comments, 5).

The Commission does not generally agree that the off-the-shelf alternative
regulation plan should contain a mechanism to increase basic local exchange service rates
during the pendency of the alternative regulation plan. Rather, the existing rates for basic
local exchange service were established through a proceeding whereby all aspects of a
involved company were taken into account. To now permit changes, either upward or
downward, to those basic local service rates in a generic proceeding would not be
appropriate. We note that inasmuch as this proposal is an elective altemative regulation
proposal, nothing herein prohibits an 1LEC from seeking to modify its basic local service
rates through either a fraditional rate-of-return case and thereafter opt into the elective
alternative regulation proposal or to file a company designed alternative regulation plan
that modifies basic local exchange service rates pursuant to Section 4927.04, Revised Code.
We also note that the rules being adopted today will, pursuant to Section 119.032, Revised
Code, be reviewed, at a minimum, every five years. Thus, to the extent that there are
significant eeonomic changes impacting the cost of basic local exchange service, those
impacts can be reviewed and, if necessary, addressed during the regular review of the
Commission's alternative regulation rules.
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2. PoDosed Rule 4901:1-4-05(A)(2)

OTIA and CBT note that this proposed rule is unreasonable to the extent it can be
read to require the conversion of measured-rate EAS to flat-rate EAS or to require the
creation of optionaI flat-rate EAS packages (OTIA comments, 6; CBT comments, 9-10).
Consumer Parties responded that, if the Commission did not iritend the result feared by.
OTIA and CBT, the Consumer Parties could accept the rewording of this rule as proposed
by CBT (Consumer Parties reply comments, 65). The Consumer Parties recommend that
the Commission should address the specific needs of rural consumers by expailding local
calling areas to include, at a minimum, adjacent exchanges, the county seat, and nearby
metropolitan areas within 22 miles of an exchange (Consumer Parties comments, 9).
Contrary to this position, the Small ILECs respond that deten++ining rates based upon
customer calling scope would be almost irnpossible to implement in practice and would,
nonetheless, ignore the generally higher costs of serving rural areas (Small ILECs reply
comments, 4). Sprint averred that the expansion of local calling areas is not one of the
goals contained in Section 4927.02, Revised Code, and the Consumer Parties fail to justify
such a proposal (Sprint reply comments, 11). Consumer Parties also note that the draft
rules are silent regarding residential message and measured-rate basic local service rates.
These commenters recommend that, if flat-rate service is capped for the duration of the
altemative regulation plan, local message and measured-rate services should be similarly
capped (Id.).

The Commission never intended, as OTIA and CBT averred, that this proposed rule
would require generally the conversion of measured-rate EAS to flat-rate EAS nor that
optionaI flat-rate EAS packages would have to be created. Accordingly, in the adopted
rule, we have incorporated the revisions proposed by CBT to rectify the aforementioned
concerns. Regarding the expansion of local calling areas to include adjacent exchan ges,
metropolitan areas within 22 miles, and county seats, we note that we have a pending
generic docket, Case No. 01-2253-TP-ORD (01-2253), in which we are investigating issues
involving our EAS rules and the EAS pilot programs. It is within the context of the 01-
2253 ORD proceeding that issues similar to the ones raised by the Consumer Parties will
be explored and addressed. Turning to the concem involving message- and measured-
rate service, the Commission notes that the definition of basic Iocal exchange service in
Section 4927.01, Revised Code, does not distinguish between flat-, message-, and
measured-rate offerings. Consequently, all three types of local service are included in the
rate caps set forth in Rule 4901:1-4-05(A)(1), O.A.C. We see no need to further clarify the
involved language.

H. Advanced Services

1. Proposed R zle 4901:1-4-05(B) General Comments

Numerous stakeholders commented generally and on the specific provisions of the
advanced services commitment set forth in the Staff proposal. For example, OCC and the
GCCC commented that the proposal failed to adequately define key terms used in the
proposed rules. To address those concems, the rules being adopted today better define
key terms used to describe the advanced services commitment. Ameritech maintained
that it is unreasonable and contrary to the policy of the state to condition alternative
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regulation on an ILEC "agreeing" to a set of regulatory commitments the company would
not otherwise commit to. In spite of Ameritech's arguments to the contr ary, we are acting
to fulfill our regulatory obligations and are fully acting in concert with the policy of the
state in requiring certain commitments in exchange for increased eamings and regulatory
flexibility. Among other state policies, we believe the advanced services network and
broadband services commitments adopted today will encourage innovation in the
teleconanunications industry and promote diversity and options in the supply of public
telecommunications services and equipment throughout the state. Moreover, requiring an
ILEC to fulfill certain commitments as the quid pro quo for eamings and regulatory
flexibility is not new. ' In fact, the Commission's large LEC alternative regulation
guidelines adopted in 92-1149 specifically contemplate that a company-proposed
alternative regulation plan will contain certain infrastructure development or service
commitments. Ameritech has taken advantage of alternative regulation rules since 1993
and should not now be heard to complain regarding commitments as part of an alternative
regulation plan. Finally, on this issue, we note that this commitment is part of an
"elective" plan and, thus, Ameritech is free to opt into this plan or, if it chooses, propose
its own companydesigned alternative regulation plan.

Ameritech also submitted that the Commission should acknowledge that the
company is prohibited from providing advanced services except through a separate
affiliate by the terms of an FCC order. See Ameritech Corp./SBC Communications, Inc., CC
Docket 98-141, FCC 99-279, Released October 8,1999, para. 367. We acknowledge the FCC
merger condition mentioned by Ameritech in its comments. We also note that this
particular merger condition lists certain triggerihg events that will cause the separate
affiliate requirement to sunset. Since we are drafting a proposal that all ILECs can opt
into, we see little reason to carve out an exception based on a temporary FCC requirement.
Rather, at the time Ameritech chooses to opt into the elective alternative regulation
proposal adopted herein, if ever, we would expect to deal with this consideration at that
time.

2. PMosed Rule 4901:111-05(13)(1)

Ameritech recommended revising the definition of advanced services to
incorporate "a data transmission speed of 128 kilobits per second (kbps) in one direction
for accessing the intemet" (Ameritech cornments,16). The Consumer Parties note that the
FCC defines advanced services as speeds of 200 kbps in each direction (Consumer Parties
reply comments, 65-66). The OCTA notes that Ameritech's proposal is much narrower
that that proposed by Staff (OCTA reply comments, 3-4). For purposes of this
conunitm.ent, we agree that the advanced services commitment should include a data
transmission speed component. Consequently, we have modified the rule to be consistent
with the FCC data transmission speed component adopted in the FCC's report entitled
Deployment of Advanced Telecommunications Capability: Second Report (August 2000) at para.
10.

3. Ynosed Rule 4901:1-4-05(B)(3-5)

Several ILEC stakeholders argued that the deployment schedule for advanced
services is unreasonable and that the requirement to mnke advanced services available to
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100 percent of the subscriber base goes well beyond the original Staff proposal (Ameritech
comments, 16-18; OTIA comments, 6-7; Verizon comments, 8; CBT comments 3,10; ICORE
comments 4-6; Sprint comments,10). Other ILECs noted that customer demand should be
the focus of the commitment and that the most that should be required is a long-range
plan that addresses the deployment of advanced services (OTIA comments, 6-7; Small
ILEC comments, executive summary at iii; Sprint comments,13). Ameritech averred that
even the development of a long range plan addressing universal deployment of advanced
services is an unnecessary and costly endeavor (Ameritech comments,18). Returning to
Staff's white paper proposal, CTC argued that it is prepared to commit-to the advanced
services build-out conditions but that it would suggest making advanced services
available to only a percentage of the customer base in every exchange within 24 months of
opting into alternative regulation (CTC comments, 4). ICORE recommended that small
ILECs be viewed differently than large ILECs and suggested that size, density, or
demographics be the focus of a small ILECs advanced services commitment (ICORE
comments, 5). ICORE also submitted that small ILECs that have already, under their own
volition at considerable cost, deployed advanced services should be eligible for the same
benefits as those deploying such services under the Commission's plan (Id ).

OCTA advocated for an independent analysis to determine whether there is any
unsatisfied demand for advanced services. To the extent that there is no such demand or
that such demand is already being adequately satisfied by existing providers, the
Commission should require an additional commitment or commitments benefiting
customers with disabilities, special needs, or customers utilizing lifeline services (OCTA
comments, 1-2). The OCTA recommended that the Commission retain, at the applicant
ILEC's expense, an independent consultant to study and analyze the unsatisfied demand
for advanced services. OCTA continued by arguing that it does not make good economic
sense to reward the electing ILECs for building plant that is not going to be used in
satisfying customers' demands (Id. at 4).

Section 706 of the 1996 Act, as made appHcable to the Commission through Section
4905.04(B), Revised Code, instructs us to encourage the deployment, on a reasonable and
timely basis, of advanced telecommunications capability to all Ohioans by utilizing, in a
manner consistent with the public interest, convenience, and necessity, price cap
regulation, regulatory forbearance, measures that promote competition in the local
telecommunications market, or other regulating methods that remove barriers to
infrastructure investment. The measures we take today are the initial measures necessary
to fulfill the obligations of the 1996 Act. In that vein, the Commission has significantly
modified the Staff-proposed advanced services commitment. With this modification, we
have had to balance the public policy principal of making broadband services as widely
available as possible while at the same time recognizing that to require ubiquitous
deployment throughout an ILECs' traditional service area with no linkage to demand is
not reasonable. The modifications being adopted today will ensure that each county in the
state has some geographic area where high-speed broadband services are being deployed.

I
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4. Rule 4901:1-4-05fCl--Lifeline

(a) Amount of the Credit

A number of conunenters recommended that the final rules clarify the amount of
the credit (Empowerment comments, 4; Small ILECs comments, 11; Consumer Parties
reply comments, 66; Ameritech.reply comments, 22). NKTC stated that the proposed
lifeline commitment fails to acknowledge the significant differences between l^.rge and
small ILECs. For example, NKTC daimed that, because of their low monthly access line
rate, the proposed rule as drafted would bring the customer's rate below zero (NKTC
comments, 11-12). A simple and reasonable solution to this concern, NKTC avers, is to
eliminate the lifeline requirement for any If.EC with a rate that is already below $10 per
month (Id.) Empowerment claims that, should the application of the credit cause the
customer's bill to go below zero, the credit should be available for use by the customer for
other parts of the customer's bill (Empowerment comments,10).

The rules adopted today do clarify that the credit that the customer should receive
should be an amount that ensures that the customer also receives the maximum federal
matching contribution. Regarding the concern with the rate falling below zero and the
proposal to eluninate this requirement for those companies with a monthly access line rate
below $10, we do not agree that such a significant step is warranted. As noted eLsewhere
in the rules, at no time will the monthly access line discounts cause the local service rates
to be less than zero. Therefore, the maximum contribution that an ILEC would ever be
responsi'ble for is an amount that will drop the monthly access line rate to zero not below
zero as feared. Based on the foregoing, we do not agree with the proposal by
Empowerment that the maximum should result in an amount that is a credit for use by the
customer on other parts of the customer's bill.

(b) Vertical Features

Numerous stakeholders commented that the lifeline proposal offered in the Staff-
proposed rules is too limited (AA.RP comments, 4; Consumer Parties comments, 57,66-67;
Empowerment Center comments, 7; Parkview reply comments, 3). AARP recommends
that the commitment should be modified to include the FCC program. At a minimum,
AARP claims, the conunitment should track the federal lifeline program rules that permit
vertical services (AARP comments, 4). In a similar vein, a number of stakeholders submit
that lifeline customers should have the option of purchasing Caller ID and other vertical
features in addition to Call Waiting (Communities United for Action or CUFA/Edgemont
comments, 3-4, AARP comments, 4; Consumer Parties comments, 57, 66-67; reply
comments 8-10; Parkview reply comments, 3; Empowerment comments, 7; reply
comments 8-10). CBT and Verizon concur that lifeline customers should have the option
to purchase as many vertical features at the regular tariffed rates as any other customer of
the company (Verizon comments, 8; CBT reply comments,17). Empowerment goes a step
further and reconunends that all vertical features should be offered at low and reasonable
rates, not at full price (Empowerment comments, 5; reply comments, 9-10). Ameritech
disagrees, arguing that lifeline should provide access to basic telephone service only to
those who can least afford it. Therefore, vertical services should not be included
(Ameritech reply comments, 3-4). Pointing out that neither its existing fifeline programs
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nor the federal lifeline program provide for waivers or credits related to optional features,
CBT offers a clarification designed to limit nonrecurring charge (NRC) waivers to the NRC
associated with establishing one basic exchange service line (CBT comments,13).

The Commission agrees with those commenters who suggest that lifeline customers
should, through a self-certification procedure, have the abiIity to purchase optionak
services at the regular rate for medical and/or safety reasons. Through this approach, we
are balancing the needs of low income customers who have a legitimate need for vertical
services to fulfill a medical and/or safety concern while, at the same time, recognizing that
lifeline assistance is targeted to maintain access to the network. Since a lifeline customer
will be paying the regular tariffed rate for the optional services, no ILEC should be harmed
by this approach. Other modifications have been made to clarify that NRCs being waived
are only those charges associated with establishing one access service line. Language has
also been added to grandfather those customers having optional services prior to the
ILEC's adoption of this lifeline program.

{

(c) Enrolhnent Ootions

Another issue engendering comment involved enrollment options. A number of
commenters noted that while automatic enrollment is an important enrollment option,
automatic enrollment should not be the exclusive enrollment option (AARP comments, 6-
7; CBT comments, 13-14; Empowerment comments, 9; Consumer Parties, comments, 69;
Sprint reply comments, 5-6; CUFA comments, 5). CBT noted that self-certification is
currently used by the company and has worked well (CBT comments, 12-14). Other
conunenters too supported the concept of self-certification and, to address any concerns
with fraud, would permit involved ILECs to perform periodic audits of a sample of
customers to ensure accuracy (AARP comments, 7; Consumer Parties comments 68-69;
Empowerment conunents, 6; Small ILECs reply comments, 12; CUFA comments, 5).
Concerned with the possibility of fraud, Ameritech urged the Commission to not
implement a self-certification procedure as part of its adopted rules (Ameritech comments,
20; reply comments, 20-21). Several ILECs noted that an automatic enrollment process
would be overly burdensome to ILECs and would improperly task ILECs with
coordinating the process with multiple state agencies (AI.LTEL comments, 5; OTIA
comments, 7; Chillicothe comments, 4; Verizon comments, 11). Sprint observed that an
ILEC should be afforded six months from opting into elective alternative regulation to
implement an automatic enrollment mechanism (Sprint comments, Exhibit I, page V).
NICTC averred that the implementation of a lifeline program as described in the Staff-
proposed rules represents a very different burden for large and small ILECs. NICTC
submitted that a better proposal would be for the Commission to generically negotiate
with the involved state agencies the manner in which ILECs would connect with the state
Mencies (NICTC comments, 11). CBT recommended deleting the proposal concerning on-

e verification noting that not all agencies will be able or willing to participate (CBT
comments, 14). The small ILECs note that those ILECs with 15,000 or fewer access lines
would not have enough lifeline customers to justify the expense involved in establishing
an online access process (Small ILEC comments,11-12).

Having fully considered the comments conceraing enrollment options, the
Conunission has made certain modifications, in the adopted rules. Initially, the
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Commission notes that all ILECs with more than 15,000 access lines that participate in
elective alternative regulation must enroll customers who participate in a qualifying
program in their traditional service areas, in the lifeline program through automatic
enrollment. Additionally, such companies must also enroll such customers using on-line
company to agency verification and/or self-certification. All ILECs with 15,000 access
lines or less that participate in elective alternative regulation must enroll customers in their
traditional service areas who participate in a qualifying program, into the lifeline program
through one or any combination of automatic enrollment, on-line company to agency
verification and/or self-certification. All ILECs must use self-certification to enroll
customers into the lifeline program who qualify through household income-based
requirements. Further, in order to address the concerns regarding fraud, ILECs
participating in elective alternative regulation may perform verification audits.

(d) Advisory Boards

A further area of disagreement involved the establishment, promotion, and funding
of lifeline assistance advisory boards. A number of ILECs argue that coordinating lifeline
activities through an advisory board is overly burdensome and there is no guarantee that
an advisory board will provide any quantifiable benefits to customers (ALLTEL
comments, 5; Verizon reply comments, 11; CBT conunents, 14-15; Chillicothe comments,

1 4). OTIA maintained that the Staff proposal will create 40 new advisory boards (OTIA
comments, 8). Certain other commenters note that advisory boards are essential to assure
that lifeline programs benefit the eligible consumers (Empowerment reply comments, 10-
12; Consumer Parties comments, 66). Consumer Parties observe that neither Ameritech
nor CBT would have developed effective lifeline programs without the active assistance of
their respective advisory boards (Consumer Parties reply comments, 44). To address the
OTIA concerns with the number of advisory boards, the Consumer Parties recommend
addressing this by establishing regional advisory boards or even a single advisory board

i for all small ILECs (Consumer Parties reply comments, 43-45). AARP submits that
representation on an advisory board should include a representative of the elderly and a
representative of local government (AARP comments, 7). Empowerment commented that
ILECs offering a lifeline program should make use of community-based organizations to
perform outreach and that adequate funding should be made available to these
conununity-based organizations to promote the program (Empowerment comments, 9).

The Commission agrees with those commenters who noted that advisory boards
I serve a useful purpose in promoting and implementing lifeline services. However, we

also acknowledge the small ILECs concerns. Therefore, while the large ILECs opting into
elective altemative regulation must coordinate their lifeline programs with an advisory
board made up of representatives of OCC and consumer groups representing low-income
constituents, small ILECs can join with other such companies to establish one statewide
advisory body. Commission Staff will participate on the boards in an advisory role. In
addition, the rule being adopted today establishes an annual marketing budget threshold
to be funded by the electing ILEC based on the number of access lines served. For those
II.ECs serving fewer than 100,000 access lines, the advisory board and the company will
determine the size of the fund. The marketing budget will be used to promote Iifeline and
perform outreach and the advisory board will determine how the budget is spent.
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(e) Payment Arran,gements and Denosits

For those lifeline eligible customers with past due bills, several commenters noted
that proposed provisions for reconnecting those customers were insufficient and should,
in any event, provide for a Ionger period of time for consumers to pay the arrearage
(AARP comments, 7; Parkview reply comments, 3; Consumer Parties comments, 69-70;
Empowerment comments, 11). AARP and Parkview recommended that lifeline customers
should have more than six months to repay past due local service charges (AARP
comments, 7; Parkview reply comments, 3). Empowerment submitted that the proposal
should be modified so 'that lifeline eligible customers could pay $25 toward past due
arrearages with the remainder held in abeyance as long as the lifeline customer met all
their other current payment obligations (Empowerment comments, 11). Verizon and CBT
disagreed with these proposals. For purposes of disconnection and reconnection, CUFA
and Edgemont maintained that all services, other than basic local exchange service, should
be treated in the same manner as toll service (CUFA/Edgemont comments, 6). CBT noted
that lifeline customers are under the same obligation as any other customer to pay for
services they order. Easing payment obligations or changing the disconnection process
would only serve to increase outstanding debt for some customers according to CBT (CBT
reply comments, 18). Verizon maintained that six months is ample time pay off local
service past due bills. Additionally, Verizon submitted, in response to the
disconnection/reconnection issue, that ILECs should not become account managers for
specific lifeline customers as such monitoring of payments would be intrusive for the
customer and costly for the companies (Verizon reply comments, 11-12). Verizon also
observed that ILECs should be able to request a deposit from Iifeline customers with
outstanding charges (Verizon comments, 9). Further, Verizon and Parkview contend that
lifeline customers with outstanding toll debts should be toll restricted until the debt is paid
in full (Id.; Parkview reply comments, 3). In reply, the Consumer Parties urge the
Commission to maintain the distinctions set forth in its disconnection policy (Consumer
Parties reply comments, 67).

In the rule being adopted today, the Comrnission recognizes that 13.feline customers
should be efigible for payment and deposit arrangements that are somewhat less stringent
than other customers. Those accommodations reflect that iifeline customers should be
expected to make an initial payment of $25 with the remainder of the past due bill for local
service to be divided evenly over the next six months. Contrary to the concerns of some
commenters, we believe that six months is a reasonable period of time in which to remit
past due charges for local service as the monthly charge for local service is much lower
than monthly bills for other utility services such as gas and electric service. ILECs may
impose toll restrictions on lifeline assistance customers with past due toll service bills until
the arrearage is paid off or until the lifeline customer is otherwise able to establish service
under the provisions of our minimum telephone service standards (MTSS) set forth in
Chapter 4901:1-5, O.A.C. Regarding the reconnection/disconnection issue, we note that
our recently enacted MTSS established our policy concerning reconnection and
disconnection. SpecificaIly, Rule 4901:1-5-17(A), O.A.C., states that local service may be i
disconnected for subscriber nonpayment of charges for local services regulated by the
Commission. Local service, for this purpose, is defined under the involved MTSS rule to
include every regulated service provided by an ILEC other than toll service and 900 and
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976-like service. Therefore, for purposes of calculating the arrearage, past due local
charges may include all regulated services other than tolI and 900 and 976-like services.

(f) Income Based Eli$ibilitr

Several commenters maintained that the Commission should not expand the lifeline
commitment to include a stand-alone income-based eligibility requirement as such a
proposal would far exceed the lifeline program previously authorized by the General
Assembly in former Section 4905.78, Revised Code (repealed effective December 31, 1999).
(Ameritech comments, 18-20, replies 19-20; OTIA comments 7-8; ChiIlicothe comments, 4;
Verizon reply comments, 10). Ameritech noted that, from an administrative standpoint,
the use of income information for purposes of automatic enrollment presents many
problems (Ameritech comments, 19). Ameritech also maintained that income is a
component; but is appropriately not the sole component, in determining lifeline eligibility
for many needs-based programs, none of which involve the administrative and fraud
problems associated with automatic enrollment based solely on income (Id. at 20).
Consumer Parties support the Staff proposal by moving beyond the programs used as
proxies for identifying low-income subscribers (Consumer Parties reply comments, 33-39).
Consumer Parties note that basing the lifeline discount on household income will benefit
the "worlcing poor" who, for a variety of reasons, do not participate in the proxy programs
(Id.). It is also significant, the Consumer Parties maintain, that CBT, a company with three
years experience with a income-based eligibility program, has raised no objection to the
Staff proposal (Id.). Additionally, the fraud concerns with automatic enrollment can be
addressed, according to the Consumer Parties, by permitting income-based enrollment by
self-certification (Id.). Empowerment not only supports the Staff proposal, but
recommends increasing the income level to 200 percent of the federal poverty level rather
than 150 percent (Empowerment comments, 8, reply comments 3-5).

The Commission concurs with the Staff proposal and will adopt such into the final
rules being adopted today. In making this determination, the Commission expects that
ILECs will recoup a substantial level of foregone revenues from the federal universal
service fund as well as from the vertical services lifeline customers otherwise purchase at
retail rates. Regarding the administrative concerns associated with automatic enrollment,
we note that, as discussed in more detail above, an ILEC can only use self-certification to
enroll customers that are eligible through income-based requirements. As to the concems
with fraud, the Commission notes that, in other provisions of the rules being adopted
today, ILECs have the ability to perform verification audits. Additionally, we
acknowledge that CBT, the only ILEC that has ever enrolled eligible customers based
solely on an income-level basis, did not object to the income eligibility proposal. Although
we are adopting the Staff proposal for income-based eligibility, we see no reason to
increase the income level as proposed by Empowerment. In making this determination,
we note that, as supported by the comments filed herein, there is no one standard low-
income eligibility threshold. Some programs use a higher income threshold while others
use a lower income threshold. The income level we have adopted falls substantially in the
middle of those other various thresholds levels. For these reasons, we find the 150 percent
of the federal poverty level appropriate.
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(g) Other Comments on the Lifeline Program

Other comments on the lifeline program include comments from AARP and the
Consumer Parties asserting that the rules should specify that any final adopted rules do
not supplant existing ILEC lifeline programs that have benefits that exceed Staff's
proposed rules (AARP comments, 6, reply comments, 3; Consumer Parties comments, 56=
57, reply conunents, 49-53). The Consumer Parties take this argument a step further and
maintain that there is no justification for further rewarding companies with lifeline
programs that have more customer benefits with additional pricing flexibility through
elective alternative regulation in exchange for commitments for which those companies
have already been compensated (Consumer Parties comments 56-57). CBT recommends
that the adopted rules need to clarify whether customers can receive the lifeline discount
on one phone line per household, or whether lifeline customers can only have one phone
line per household (CBT comments, 13). Verizon and Empowerment note that the
adopted rules should not disqualify a lifeline customer from having a second, fully rated
line (Verizon comments,10; Empowerment comments, 6). The Consumer Parties note that
the rules need to be modified to address whether message and measured-rate local service
is available to lifeline customers (Consumer Parties comments, 57; Empowerment
comments, 3). CBT recommends that the final rules focus on flat-rate service for lifeline
customers rather than adding measured and/or message rate lifeline service (CBT reply
comments, 16). CBT continues by stating that, based on the company's experience with
the Telephone Service Assistance ('ISA) program, CBT expects that there will be very little
demand for measured and/or message rate service, certainly not enough demand to
justify the business office systems changes, billing changes, and additional training
necessary to accommodate such a provision (Id.). Consumer Parties assert that the
adopted rules must clarify that lifeline assistance must be offered to aIt eligible customers,
not just new customers, from the effective date of adoption into an elective alternative
regulation plan (Consumer Parties comments, 57). CUFA/Edgemont aver ihat the final
rules should establish enrollment benchmarks (CUFA/Edgemont comments, 5-6). CBT
and Ameritech dispute the need for enrollment benchmarks, noting that automatic
er¢ollment ensures that virtually 100 percent of the customers may take advantage of a
qualifying program if they choose to do so (CBT reply comments, 16-17; Ameritech reply
comments 21).

As noted elsewhere, the Commission has made a determination that those
companies operating pursuant to an approved alternative regulation plan may not opt
into elective alternative regulation until their existing alternative regulation plans expire.
Additionally, it is not our intent that the rules being adopted today supplant any existing
lifeline obligation that provides greater customer benefits and that was developed as the
result of a negotiated agreement or as a merger condition agreed to or imposed by the
Commission. In making this determination, we do note, however, that the lifeline
commitment being adopted today stands on its own merit and is not, as the Consumer
Parties claim, a reward for which an ILEC has already been compensated. Rather, once an
ILEC's current alternative regulation plan expires, there would no longer be an obligation
on the part of the II.EC to continue the expired lifeline program beyond the life of the
negotiated alternative regulation plan. Thus, the lifeline program adopted today does
constitute, for those companies choosing to opt into such a program, a new commitment.
As for the clarification regarding the lifeline discount, we note that the adopted rules have
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been clarified to reflect that receiving the lifeline benefit does not disqualify automatically
the lifeline customer from purchasing additional features and functionalities from the
company, including additional phone lines, at full retail rates for medical or safety
reasons. We have further clarified the adopted rules to reflect that ILECs must only offer
flat-rate service to Iifeline customers and not measured and/or message-rated service. We
are persuaded that the potential costs associated with making lifeline service available ori
measured and/or message-rated lines would outweigh the benefits for the number of
customers subscribing to either service to make that obligation worthwhile. We do agree
with the Consumer Parties comment, however, that lifeline assistance should be available
to all eligible customers, not just new customers, from the effective date of the adoption of
an elective alternative regulation plan. However, we decline to adopt enrollment
benchmarks because the decision as to whether to accept lifeline benefits ultimately rests
with the customer and is beyond the control of the ILEC.

5. Rule 4901:1-5-03fDI Retail Rate Co m;tme„tc

The Staff's proposed rules on retail rate commitments garnered comment as well.
NKTC noted that the proposed caps are too burdensome to make adoption of the elective
alternative regulation plan attractive to an ILEC (NKTC comments, 13). Verizon argued
that there should be no caps on all nonbasic local exchange tier 1 or tier 2 services with the
exception that revenues for these services must cover the cost of providing the service
(Verizon comments, 12). Ameritech commented that rate caps are inappropriate absent
any assessment of competition. Ameritech offered that the adopted rule should be
modified to allow pricing flexibility if a competitive demonstration can be made in a
relevant market, which, for an ILEC, is a wire center (Ameritech comments, 21). For large
ILECs, Ameritech posits that a reasonable threshold is that the services in a wire center
should be reclassified as competitive when two or more CLECs are collocated in that wire
center and are serving customers (Id.). Ameritech also averred that capping an ILEC's
most competitive services for any period of time reflects poor public policy that is not
grounded in the realities of the competitive marketplace (Id.). NKTC claimed that capping
all nonbasic tier 1 rates for 36 months is unreasonable particularly in light of the costly
commitment to deploy high-speed broadband services as set forth in proposed Rule
4901:1-4-05(B), O.A.C. Sprint submitted that all tier 2 rate cap commitments should be
eliminated and ILECs be permitted to operate immediately under the new pricing rules
upon entering the elective alternative regulation plan. Further, Sprint alleged, the quid
pro quo of regulatory flexibiIity in exchange for advariced broadband services requires
simultaneous implementation of both the advanced services expenditures and the pricing
flexibility (Sprint comments, 19-20). CBT noted that the proposed rules unreasonably
eliminate the business services pricing flexibility that CBT has under its current alternative
regulation plan. CBT recommended incorporatin g pricing rules similar to its current
alternative regulation plan into the Commission-adopted elective alternative regulation
plan (CBT comments,15-16).

AARP contends that nonbasic tier 1 and tier 2 service rates should be regulated
until and unless there is competition for such services in an ILEC's service area (AARP
comments, 7). In response to this comment, the Small ILECs claimed that competition is
not a proper test to determine whether or not an ILEC's services should be regulated, since
an ILEC cannot control when or if competition moves into its area (Small ILECs reply
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comments, 13). The Consumer Parties assert that upward pricing flexibility for
noncompetitive services that are already priced significantly above cost is neither sound
public nor sound economic policy. However, the Consumer Parties claim that that is the
elective alternative regulation plan proposal for tier 1 and tier 2 services (Consumer
Parties comments, 52-53). The Consumer Parties also aver that the premise behind this
commitment is that it is a safeguard against unexpected rate increases; however, for this
comrnitment to have any value, there needs to be a real possibility that, absent the
commitment, rates will increase (Id. at 70). Further, the Consumer Parties note that the
cost study requirement of proposed Rule 4901:1-4-05(E), O.A.C., could have the
unintended consequence of harming smaller II.ECs that may not have conducted long run
service incremental cost (LRSIC) studies for their existing tier 2 services (Id.). AT&T
disputed Ameritech's definition of competition arguing that two CLECs collocating in a
wire center provides the Commission with no relevant information and is no
demonstration of competition (AT&T reply comments, 34). GCCC recommended certain
darifications within the rules (GCCC comments, 3).

In the 998 companion order we adopted today, changes have been made to the Staff
proposal regarding the tier structure as well as the pricing structure for services within
those tiers. Nonetheless, we find the underlying rationale behind adoption of certain retail
rate commitments still appropriate for TI.ECs entering into elective alternative regulation.
That underlying rationale is that retail customers must be•able to count on some level of
rate stabiIity, in the form of a cap on retail rates, should their underlying ILEC opt into
elective alternative regulation. In making this determination, we disagree with the
commenters who assert that there is little value to this commitment. Rather than just an
unknown possibility, this commitment offers retail subscribers a guarantee that their retail
rates will not increase so long as the company reniains under the elective alternative
regulation plan. On the other hand, we are troubled by Ameritech's comments denoting
that the presence of competition should lead to removal of rate caps with the implication
that competition should lead to higher rates. We have attempted to balance the competing
positions espoused by the ILECs and by the consumer groups with the goal of truly
benefiting retail customers. The rule being adopted today does just that.

6. Rule 4901:1-5-050 J=utation Standards for R a1 'ces

Verizon, CBT, OTIA, Sprint, Ameritech, and the Small ILECs maintain that
imputation standards are unnecessary especially inasmuch as the 1996 Act and existing
Ohio laws require ILECs to offer service on a nondiscriminatory basis (Verizon comments,
13; CBT comments, 16; OTIA comments, 8; Sprint comments, 20; Ameritech reply
comments, 23; Small ILECs executive summary, iv). Consumer Parties recommend that
imputation standards be moved to the local competition rules and made applicable to all
telephone companies that provide bottleneck facilities (Consumer Parties comments, 71).
NKI'C noted ihat small ILECs should not be required to file cost studies to introduce new
services or lower rates for existing services but rather cost studies should only be required
of small ILECs when there is a significant belief that the company is pricing below cost
(NKTC comments, 4).

The Commission agrees with those commenters who maintain that imputation
standards are inappropriate and unnecessary in the elective altemative regulation rules
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adopted herein. We further find that the issue of cost studies for small ILECs is being
addressed in the companion order noted above and will not be further addressed herein.

7. Rule 4901:1-4-05(G) Market Onening Commitments

The Small ILECs, NKTC, and OTIA submit that it is questionable, under existing
{ state and federal law, and otherwise inappropriate for the Comntission to tie the receipt of

state regulatory benefits to the waiver of federal regulatory rights (Small ILECs comments,
12; NKTC comments, 15; OTIA comments, 8). In one sense, the Consumer Parties assert
that the market opening commitment is of liftle value in that this commitment applies only
to rural ILECs where competition for residential customers is less likely to be sought after
by competitors. However, on the other hand, the Consumer Parties maintain that this
provision provides valuable structure for interconnection requests involving rural ILECs
and, thus, these provisions should be moved over to the negotiation/arbitration
provisions in the 998 docket and made applicable to all ILECs not just those seeking
elective alternative regulation (Consumer Parties comments, 34, 71).

After fully reviewing the comments submitted on this issue, we have decided to
move the market opening provisions proposed by our Staff from the elective alternative
regulation rules to the local service rules in 998. In doing so, we have made necessary
modifications to make the involved provisions applicable to all rural ILECs. We also find
it unnecessary, for the reasons below, to adopt market opening commitments as part of
elective alternative regulation. In our view, Market opening commitments are not relevant
to alternative regulation insofar as the decision to open the local exchange market to
competition was made by Congress in adopting the Telecommunications Act of 1996. In
fact, regardless of whether an incumbent local exchange carrier takes advantage of
alternative regulation, whether company-specific or by opting into the elective plan we
adopt today, the fact remains that we will continue to pursue a policy of openin g the local
exchange market to competitive forces through rulemaking proceedings and through
individual company-specific TELRIC proceedings. Pursuit of that policy will not change
based on the form of ratemaking regulation that an ILEC is operating under.

IV. OUTSTANDING PROCEDURAL MATTERS

I. Motion for Evidentiary Hearing

Throughout this proceeding numerous procedural matters have been brought to
the Commission for resolution. There are still two outstanding procedural issues that the
Commission needs to resolve at this time. First, on July 17, 2001, the Ohio Consumer's
Counsel, AARP, the Appalachian People's Action Coalition, Communities United For
Action, the Edgemont Neighborhood Coalition, Empowerment Center of Greater
Cleveland, the City of CleveIand, the City of Columbus, and the City of Toledo (hereafter
"Consumer Group") filed a motion seeking an evidentiary hearing in order to develop a
sufficient evidentiary record on the reasonableness of the proposed elective altemative
regulation plan. The Consumer Group claims that an evidentiary hearing would provide
an opportunity for Staff, as the sponsor of elective alternative regulation, to explain the
basis for and rationale underlying elective altemative regulation, as well as proving that
elective alternative regulation is in the public interest. The Consumer Group also
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propounds that an evidentiary hearing would afford ILECs an opportunity to prove their
claim that competition and alternatives currently exist for all of the various nonbasic
services offered by all Ohio ILECs that would be affected by elective altemative regulation,
and that elective alternative regulation is in the public interest. Attendant with their
request, the Consumer Group requests that Staff and the ILECs prefile testimony
supporting their positions and that any evidentiary hearing procedural schedule include
sufficient time for discovery, including depositions. In its reply to the memoranda contra
the motion for evidentiary hearing, the Consumer Group submit that, in order for the
Commission to adopt an , elective alternative regulation proposal for nonbasic services that
all ILECs could opt into, the Commission must find that there is competition or
alternatives for each service for each ILEC for each customer class in each and every
market.

Memoranda in opposition to the motion for evidentiary hearin gs were filed by
Ameritech, Verizon, and the OTIA. Ameritech and Verizon responded that, after rounds
of comments and replies, local public hearings, and many pleadings filed in this docket
extending over a period of months, there is no reason to entertain the Consumer Group's
request for evidentiary hearings. More importantly, Ameritech and Verizon note, there is
no statutory requirement to hold a hearing in this matter unless a hearing is considered
necessary by the Commission. Both companies recommend that the Commission deny the
Consumer Group's request. The OTIA submits that neither due process nor the Ohio
Revised Code requires evidentiary hearings. In fact, according to the OTIA, Section
4927.03(A)(1), Revised Code, specifically permits the Commission to consider granting to
telephone companies an exemption from certain statutes or establishing alternative
regulatory requirements for any public telecommunications service, except basic local
exchange service, provided such a measure is in the public interest and either the
telephone company or companies are sub7'ect to competition or customers of such service
have reasonably available altematives. The OTTA also submits that in prior similar cases
(i.e., Case No. 89-563-TP-COI and Case No. 97-1700-TP-COI) considered pursuant to
Section 4927.03(A)(1), Revised Code, the Commission found that hearings were not
necessary. As a final matter, the OTIA observes that evidentiary hearings would only
serve to compound time and expense in this case.

The request for an evidentiary hearing shall be denied. Section 4927.03(A)(1),
Revised Code, leaves the matter of whether to hold a hearing solely in the discretion of the
Commission. In tl•iis case, the record reflects that the Commission has afforded interested
persons numerous rounds of comments and reply comments in order to develop a record
on whether elective altemative regulation for services other than basic local exchange
services is reasonable or not. In addition, though under no statutory obligation to do so,
the Commission scheduled seven public hearings throughout Ohio, in response to a
Consumer Group request for local public hearings, where customers could make their
views known on the elective altemative regulation proposal. The Consumer Group has
failed to present convincing arguments to explain why the seven local public hearings
were insufficient. Finally, we note that, as an instrument of the legislative branch, the
Commission at times performs legislative functions and at other times performs quasi-
judicial functions. Insofar as the overriding purpose of this docket is to develop rules to
govem Commission proceedings, the Commission is performing a legislative function
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most appropriately considered through a notice and comment mechanism and not
through a quasi judicial mechanism.

J. Motion to Disclose

The second procedural motion was filed on August 13, 2001. In this motion, ICG;
Time Wamer, CoreComm, McLeod, AT&T, and WorldCom (hereafter "joint movants")
sought disclosure of two competitive activity reports submitted by Ameritech as a result of
Case No. 98-1082-TP-AMT and a similar report submitted by Verizon as a result of Case
No. 98-1398-TP-AMT. According to the joint movants, these competitive activity reports
were only made available to Commission Staff and were not formally docketed. Joint
movants maintain that since Ameritech requested in its June 22, 2001 comments that the
Commission take administrative notice of data and facts contained in those reports,
interested parties should have an opportunity to review and comment on the information
in those reports. Joint movants further assert that Ameritech's request that the
Commission take administrative notice of the involved reports constitutes a dear waiver
of any claim of continuing confidentiality.

Verizon filed a memorandum contra the joint movants' motion on August 29, 2001.
In its memorandum contra, Verizon claimed that the joint movants have no right to access
a report provided confidential treatment and not docketed at the Commission merely
because a third party refers to it. In a memorandum contra filed on August 31, 2001,
Ameritech argues that the motion is moot inasmuch as the attorney examiner, in an entry
issued on August 9, 2001, describes how the Commission would accept for review the
information that is subject to the motion. Based on this language, Ameritech asserts that a
number of ILECs have filed extensive information making the demonstration called for by
the examiner's August 9, 2001 entry. Indeed, according to the company, Ameritech filed a
copy of its competitive report in this docket and only redacted from the public filing
information that the company deemed confidential. Nonetheless, Ameritech notes that it
would be willing to make a copy of the redacted information available to any party in this
case subject to an appropriate protective agreement. Ameritech concludes by stating that
the motion's underlying purpose has largely been fulfilled.

The Commission finds that the joint movants motion is moot in light of the
examiner's August 9, 2001 entry and the information docketed in response to that entry.
Additionally, we acknowledge that Ameritech has agreed to make copies of the redacted
information available to any party in this case provided an appropriate protective
agreement is entered into. As a result, we believe that the concerns raised in the joint
movants motion to disclose have been addressed.

V. CONCLUSION

Over a decade ago, the Ohio General Assembly enacted Chapter 4927 of the Ohio
Revised Code to provide the Commission with the necessary tools to adopt alternative
methods of regulating the local exchange industry in Ohio. As codified in Section 4927.02,
Revised Code, it is the policy of Ohio to ensure the availability of adequate basic local
exchange service, to maintain just and reasonable rates and charges for public
telecommunications services, to encourage innovation in the telecommunications industry,

(
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to promote diversity and options in the supply of public telecommunications services and
equipment throughout the state, and to recognize the continuing emergence of a
competitive telecommunications environment through flexible regulatory treatment of
public teleconununications services where appropriate. The Commission is charged with
weighing all of these factors in granting exemptions and adopting alternative regulatory
requirements in lieu of traditional regulation. The Commission has considered all of the
comments as well as the poIicy of Ohio and has adopted rules that safeguard the public
interest while at the same time addressin g the policy of Ohio. Through these rules,
incumbent local telephone companies have the opportunity to obtain increased regulatory
flexibility that will, in turn, encourage innovation and promote diversity. More
importantly, the consumers of Ohio will benefit from the assurances of just and reasonable
rates, inc,luding a cap on tier 1 noncore services for 24 months, while seeing the benefits of
broadband services and new, innovative product offerings. As a result, the public interest
is satisfied.

VI. ORDER

It is, therefore,

ORDERED, That new Chapter 4401:14, Ohio Administrative Code, as set forth in
Appendix A to this finding and order is hereby adopted. It is, further,

ORDERED, That copies of new Chapter 4901:1-4, O.A.C., as set forth in Appendix A
to this finding and order, be filed with the Joint Committee on Agency Rule Review, the
Legislative Service Commission, and the Secretary of State in accordance with divisions
(D) and (E) of Section 111. 15, Revised Code. It is, further,

ORDERED, That a copy of this Opinion and Order be served upon all parties and
interested persons of record in this proceeding.

Alan R. Sctiriber, Chairman
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BEFORE

THE PUBLIC UTILITIFS COMMISSION OF OHIO

In the Matter of the Commission Ordered )
Investigation of an Elective Alternative ) Case No. 00-1532-TP-COI
Regulatory Framework for Incumbent )
Local Exchange Companies. )

CONCURRING OPINION OF CHAIRMAN ALAN R. SCHRIBER

The Order that this Opinion accompanies has been years in the making. This
Commission embarked upon an alternative form of regulation in 1989 with the passage
of HB 563. Since then, there have been a number of attempts to engage the "alt-reg"
process that have been rendered too cumbersome by significant constra'vnts within both
the '891aw and previous Commission rules. Refinement has been called for and I believe
that through this Order the Commission has answered this caI1.

The new regulatory approach provided for in this Order has gained momentum
over the past year with the passage of SB 235 and corresponding proposals, responses,
and hearings. Because of the gravity of its implications for Ohio consumers, this
proceeding has not been without a certain degree'of controversy. It has been played out
in the media, in our mailboxes, and with the General Assembly. In some cases Iegitimate
arguments have been made, while others have been somewhat disingenuous.

I believe that this Order represents a move that is perfectly consistent with an
industry that is being propelled by technology into a world of competition that is
unparalleled by other regulated utilities. The competitive thrust of telecommunications
is unstoppable. I believe that the Commission has done customers and providers alike a
great service in recognizing the benefits of the altemative regulation plan approved in
this case.

The Staff-proposed flexibility in the pricing of non-basic services attracted a great
amount of attention. The Commission in this Order agrees that Caller ID could be
considered "basic" insofar as it might be thought of as a public safety issue. (It is
interesting to note that when first proposed in the early '90s, Caller ID was met with
great resistance as an infringement upon one's privacy. Some of those who advocate so
strongly for it today are the same ones who opposed its introduction ten years ago.)
Beyond Caller ID, we hold other vertical services to be discretionary. Whether or not
there is a competitor offering these same services is not the issue here. Rather, the focus
should be upon the elasticity of demand which is a measure of "discretion."

All of us can live without Call Forwarding, Ca11 Waiting, Three-way Calling, etc.
The ILECs understand that, and they price those services accordingly. In other words,
the demand for most vertical services is elastic; a rise in price precipitates a greater than
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proportional fall-off in revenue from the services. Furthermore, both Cinannati Bell and
Ameritech have had the authority to upward-price many of these services in their current
alt-reg plans, but have not done so for the simple reason that demand for those services
would fall for them. Consumer demand controls the pricing here, not the absence or
presence of competitors.

There are those who nevertheless wish to cling to the "competition" arguments.
Whether with respect to price flexibility or as a condition for entry into alt-reg, the
concept of competition seems to have taken center stage. The Commission cannot force
competitors to enter the market; we can only eliminate the barriers to entry. Whether or
not a CLEC engages an ILEC depends upon business plans, pricing barriers, and non-
price barriers to entry. I believe that the PUCO has taken significant steps forward in
eliminating pricing barriers, most recently through its decision in 98-922-TP-COI.
According to a recent analyst report, Ohio is second lowest in the nation in UNE-P
pricing.l Further, our MISS Rules and the rules that address local competition
underscore our efforts to eliminate non-price barriers. If the CLEC business plan calls for
entry into Ohio's residential markets, there is nothing to prevent it from doing so.

Finally, with respect to competition, a number of those who commented on the
Staff proposal made convincing arguments as to its present existence. In my opinion, it
depends upon how one defines the market for telecommunications services. Certainly
the market must include the provision of voice arid some level of data communications.
As such, wireless technology has become a major player in this area and will continue to
grow as such. Cable also employs technology that accommodates both voice and data
traffic. Finally, satellite communications is re-emerging as a force to be reckoned with in
data transmission.

Another contentious point of this enhanced form of regulation centers on the
achievement of certain quality-of-service standards as a condition of entry. I believe that
such standards send the wrong message to all telecommunications providers. Taken to
its logical conclusion, stating this as a condition of entry to alt-reg would imply that a
company need not be in compliance if it chooses to continue with rate-of-return
regulation. This perverse outcome is in direct conflict with the principal that all
companies, no matter the competitive stature, are bound to adhere to our service

I standards rules. I trust that the Commission's Order reflects this.

An integral part of the alt-reg Order is the provision of advanced services
throughout service territories according to certain criteria. It has been suggested in some
comments that a "needs assessment" ought to first be conducted. Those who advocate
such an analysis are doing so with the rational (from their point of view) goal of
protecting their competitive position in the affected territories. A couple of things need
to be pointed out here. First of all, the Commission has the authority to grant waivers to
an ILEC for this requirement if it finds that market conditions make the investment too

'"3tatus & Implications of UNE-Platform In Regional Bell Markets;' Commerce Capital Markets, November 12,
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burdensome in comparison to the benefits. Second of all, the ILEC may not, in fact, be
the ultimate provider of broadband to the end-user; a CLEC, leasing elements from the
ILEC, may chose to be the advanced services provider. Finally, an ILEC has the right to
deploy any service it wishes to in its service territory. Presumably this would include
those that would be required within the context of alt-reg which is dearly an elective
program.

An enormous amount of deliberation went into this final product. There were
numerous coznment and reply-comment exercises; seven public hearings were conducted
around the state; and thousands of letters and cards were received representing all sides.
Much of the public input was based upon fact and a good deal was based upon
information that was less than factual. The endless media accounts of the proceedings
were similarly situated. Through it all, I believe that this Conunission has today
achieved its quest to streamline the regulation of an industry that is ripe for such.

{
consideration.

By: Alan R. Schriber
Chairman
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. RtJLES FOR AN
ELECTIVE ALTERNATIVE REGULATION PLAN FOR ILECS

4901:1-4-01 Elective alternative regulation plan general provisions

(A) The alternative regulation plan set forth below is available to any incumbent
local exchange carrier (ILEC) that desires to take advantage of the retail services
flexibility for telecon-ununication services, other than basic local exchange service
as defined in Section 4927.01, Revised Code, set forth in Rules 4901:1-6-01
through 4901:1-6-12 of the Administrative Code, but that is not interested in
pursuing an individual company-designed application for alternative regulation
pursuant to Case No. 92-1149-TP-COI.

(B) Adoption of the elective aIternative regulation plan by an ILEC enables the ILEC
to operate under the proposed retail service requirements developed in Rules
4901:1-6-01 through 4901:1-6-12 of the Administrative Code.

(C) This elective alternative regulation plan does not limit an ILEC's ability to
propose a company-specific plan under the existing alternative regulation
guidelines set forth in Case No. 92-1149-TP-COI, which could also qualify the
company for the proposed retail service rules.

(b) The retail service rules established in Chapter 4901:1-6 of the Administrative
Code, while available to all telephone companies, are orily an option for an ILEC
if the ILEC adopts a qualifying alternative regulation plan.

(E) The Commission may upon its own motion, or for good cause shown, waive any
requirement, standard, or rule set forth in this chapter.

4901:1-4-02 Term of the plan

(A) An ILEC can opt into this elective alternative regulation plan at anytime by
malcing the appropriate filing with the Commission that includes all necessary
tariff modifications. The IL.EC's election shall be automatically approved on the
46s` day, unless otherwise suspended by the Commission.

(B) There is no predetermined termination date for the elected alternative regulation
plan absent a revocation proceeding outlined in subdivision (D).

(C) Once the ILEC has met the commitments set forth in Rule 4901:1-4-05 of the
Administrative Code, the company may continue under its elected alternative
regulation plan, terminate the alternative regulation plan and return to
traditional rate-of-return regulation, or propose a company-specific a3ternative
regulation plan.
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(lll) If the Commission believes that the ILEC has failed to comply with the terms of
t`he plan, the Commission shall give the II,EC notice, including a basis, of such
belief and a reasonable period of time to come into compliance. The Commission
shall not revoke any elective alternative regulation plan, unless the Commission
determines, after further notice to the ILEC and hearing, that the ILEC in fact has
failed to materially comply with the terms of the plan and in fact has failed to
come into compliance within such reasonable period of time. Prior to any such
ruling to revoke any order approving the plan, the Commission shall take into
consideration consequences of such action on the ILEC as well as the impact on
its customers.

(E)

(F)

In order to terminate or withdraw from an elected altemative regulation plan, an
ILEC must file a notice with the Commission which sets forth the reasons for the
withdrawal and informs the Commission whether the ILEC is proposing to
return to traditional regulation or will be filing a company-specific altemative
regulation plan. A notice of withdrawal will not be approved until another
regulatory framework is adopted by the Commission. The Commission shall
order such procedures as it deems necessary in its consideration of the request to
withdraw.

An ILEC choosing to return to rate-of-retum regulation is required to bring its
rates and services into compliance with the appropriate regulatory framework
for all regulated services. All existing rules, guidelines, and orders that are
available for ILECs today, such as Case Nos. 84-944-TI'-COI, 86-1144-TP-COI, 89-
564-TP-COI, and 92-1149-T1'-COI, wiII still remain. The rates in effect under
elective alternative regulation shall remain in effect until otherwise modified by
the ILEC with the Commission's approval. An IL.EC returning to rate-of-retum
regulation bears the total risk of recovery of commitment investments during the
period it was under alternative regulation.

4901:1-4-03 Applicability of other rules and regulations

To the extent they do not conflict with the provisions set forth herein and absent
a waiver, all commission requirements and policies will apply to the operations
of every II.EC adopting elective alternative regulation. Examples of such
requirements and policies include, but are not limited to, the minimum
telephone service standards (NITSS) codified at Chapter 4901:1-5 of the
Administrative Code, lifeline services such as service cornnection assistance
(SCA) (Case Nos. 89-45-1'P-DNC and 91-564-TP-UNC), discounts for persons
with communications disabilities (Case No. 87-206-TP-COI), blocking of 976
services (Case No. 86-1044-TP-COI), disconnection of local service rules (Case
No. 96-1175-T1'-ORD), 9-1-1 service ( Case No. 86-911-TP-COI), privacy and
number disclosure requirements (Case No. 93-540-TP-COI), altemative operator
service provisions (Case No. 88-560-TP-COI), provisions involving customer-
owned, coin-operated telephones (Case No. 881152-Tp-COI), and carrier access
charge policies and orders.
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4901:1-tl-04 Accounting standards

Accounting records are required to be maintained in accordance with the
uniform system of accounts (USOA) for local telephone operations by all
incumbent local exchange carriers as defined in rule 4901:1-6-01.

4901:1-4-05 Alternative regulation commitments

(A) Advanced services

(1) Advanced telecommunications services capability is the availability of
high-speed, full broadband telecommunications that enables a customer to
originate and receive high-quality data, graphics, and video using any
technology (e.g., xDSL, cable, fiber optic, fixed wireless, satellite, or other
system) at a minimum rate of 200 kilobits per second in either direction
(upstream and downstream).

(2) An ILEC electing this alternative regulation plan must conunit to provide
digital loops (or the equivalent) capable of delivering advanced
telecommunications services to customers.

(a) High Density Central Offices: No later than 12 months from the

(b)

election of the alternative regulation plan, an ILEC must provide
advanced telecommunications service capability from all Class 5
central offices (COs) in its traditional service territories which serve
census tracts with a population density of 500 or more people per
square mile as defined by the 2000 census.

(i) No later than 12 months from the election of the
alternative regulation plan, an ILEC must deploy
broadband, advanced telecommunications services
upon customer demand within 60 days to any
customer within 12,000 feet from a high density CO.

(ii) No later than 24 months from the election of the
alternative regulation plan, an ILEC must deploy
broadband, advanced telecommunications services
upon customer demand within 60 days to any
customer within 18,000 feet from a high density CO.

County Seat Central Offices: For counties that do not meet the
population density criterion described in (a) above, an ILEC must
provide advanced telecommunications service capability from a11
Class 5 COs in its traditional service territories that are within the
county seat no later than 12 months from the election of the
alternative regulation plan.
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(i) No later than 12 months from the election of the
alternative regulation plan, an ILEC must deploy
broadband, advanced telecommunications services
upon customer demand within 60 days to any
customer within 12,000 feet from a county seat CO.

(ii)

(B) Lifeline assistance

(1)

No later than 24 months from the election of the
alternative regulation plan, an ILEC must deploy
broadband, advanced telecommunications services
upon customer demand within 60 days to any
customer within 18,000 feet from a county seat CO.

The ILEC must implement a lifeline program that provides eligible
residential customers with the maximum contribution of federally
available assistance. Eligible lifeline service consists of flat-rate monthly
access line service with touch-tone service.

(a) Credits: The ILEC shall credit one hundred percent (100%) of all
nonrecurring service order charges for conunencing service and a
monthly amount that will ensure the maximum federal matching
contribution.

(b) Other benefits: Lifeline customers shall receive a waiver of the local
exchange service establishment deposit requirements, free blocking
of toll and 900/976 dialing patterns, an option to purchase call
waiting, and an option to purchase other features for medical
and/or safety reasons. Requests to purchase vertical features must
be signed by the customer certifying that the customer has a
legitimate need, either for medical or safety reasons, for the
optional feature(s) requested.

(c) Restrictions: The discount will apply to only one access line per
household. Optional features, other than call waiting, are
prohibited unless the phone company receives a signed statement
from the customer self-certifying that the feature is necessary for
medical and/or safety reasons. Existing lifeline customers that
have optional features prior to the adoption of this plan wilt be
grandfathered Into the lifeline program. Telephone companies are
prohibited from marketing vertical services to existing or new
lifeline customers.

(2) Lifeline assistance eligibility shall include:

Home Energy Assistance Program (LIHEAP, HEAP, and E-
HEAP)
Ohio Energy Credit Program (OECP)
Foodstamps

4



Supplemental Security Income - blind and disabled (SSDI)
Supplemental Security Income - aged (SSI)
General Assistance (including disability assistance (DA)
Medical Assistance (medicaid), including any state program
that might supplant medicaid
Federal public housing/section 8
Ohio Works First (formerly AFDC)
Household income at or below 150 percent of the poverty
level

(3) Each ILEC participating in the elective altexnative regulation plan shall
offer a lifeline assistance program to eligible customers throughout the
traditional service area of that carrier.

(a) ILECs with 15,000 or more access lines shall automatically enroll
customers onto lifeline assistance who participate in a qualifying
program. AdditionaAy, such companies must also enroll customers
who participate in a qualig program by using on-line company
to agency verification or self-certification.

(b) ILECs with less than 15,000 access lines may use one or any
combination of automatic enrollment, on-line company to agency
verification and/or self-certification to enroll customers onto
lifeline assistance who participate in a qualifying program.

(c) All ILECs must use self-certification to enroll customers onto
lifeline assistance who qualify through household income-based
requirements.

(4) At no time will the monthly access line discounts cause the local service
rates to be less than zero.

(5) Lifeline assistance customers with past due bills for regulated local service
charges will be offered special payment arrangements with the in3tial
payment not to exceed $25.00 before service is installed, with the balance
for regulated local charges to be paid over six equal monthly payments.
Lifeline assistance customers with past due bills for toll service charges
will be required to have toll restricted-service until such past due toll
service charges have been paid or until the customer establishes service
with a subsequent toll provider pursuant to the minimum telephone
service standards.

(6) Staff will work with the appropriate state agencies, which administer
qualifying programs for lifeline assistance, and the ILECs to negotiate and
acquire on-line access to the agencies' electronic databases for the purpose
of accessing the information necessary to verify a customer's participation
in an eligible program, and data necessary to automatically enroll
customers into the lifeline program. On-line verification and autornatic

5 ®®0 4i3



(7)

(8)

(9)

enrollment wi]l be in place within six months after a company opts into an
elective alternative regulation plan.

An ILEC is permitted to perform a verification audit of a customer
applying for or a customer already on lifeline assistance service.

All lifeline program activities must be coordinated through an advisory
board composed of the Ohio Consumers' Counsel, consumer groups
representing low-income constituents, and the company. The
commission's staff will serve in an advisory role. Companies with less
than 15,000 access lines may join with other such companies to form one
advisory board.

The II.EC will establish an annual marketing budget for promoting lifeline
and performing outreach based on the number of company access lines as
follows: 1) $250,000 for companies with more than 500,000 access lines; 2)
$100,000 for companies with 100,000 to 500,000 access lines; and 3) the
amount for companies with less than 100,000 access lines will be
determined by the advisory board and the company. T'he advisory board
will determine how the marketing budget funds should be spent to
market and promote the lifeline program.

(C) Retail rate commitments

(1) An ILEC's offering of in-territory, basic local exchange service shall
include flat-rate residential calling.

(2) Any measured-rate or optional extended area service plans that are being
provided to customers at the time the ILEC opts into an elective
altemative regulation plan shall continue to be available to customers
unless the Comnvssion subsequently approves changes to these plans.

(3) Tier 1 rate caps

(a) Core Service rate caps

An electing ILEC shall cap the rates for tier 1 core service (stand-
alone basic local exchange service plus basic caller identification
only) in its territory at the existing rates for so long as the company
remains under the elective alternative regulation plan. The electing
ILEC's existing rates shall represent the maximum or "ceiling"
levels, below which the ILEC may lower or raise rates upon making
the appropriate filing with the Commission. In doing so, the
electing ILEC may not price below the long run service incremental
cost of each service plus a common cost allocation. The ILEC may
provide a common cost study to the Commission's staff to justify
the common cost allocation or the ILEC may use a default
allocation of ten percent for common costs.
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(b) Non-core service rate caps

An electing ILEC shall cap the rates for all non-core, tier 1 services
as defined in Chapter 4901:1-6, Ohio Administrative Code, in their
territory at existing rates for 24 months from the date the
alternative regulation plan takes effect. During those 24 months,
the electing ILEC may lower or raise rates below the cap, upon
making the appropriate filing with the Commission. The electing
ILEC may not price below the long run service incremental cost of
each service plus a common cost allocation. The ILEC may provide
a common cost study to the Commission's staff to justify the
common cost allocation or the ILEC may use a default allocation of
ten percent for common costs.

(i) After 24 months, upward pricing flexibility for a
second local exchange access service line and call
waiting shall be limited to no more than a ten percent
increase in price per year for each service, up to a
maximum cap for the life of the plan that is double
the initial rate for each service.

(ii) After 24 months, upward pricing flexibility for all
other tier 1, non-core services shall be limited to a cap
that is double the initial rate.

(4) Tier 2

Tier 2 services include all regulated, public telecommunications services
that do not fall on tier 1. Tier 2 service rates are not subject to any rate cap
and may be priced at market-based rates. The rate for any tier 2 service
must recover the long run service incremental costs associated with the
service plus a common cost allocation. The ILEC may provide a common
cost study to the Commission's staff to justify the common cost allocation
or the ILEC may use a default allocation of ten percent for common costs.

(5) Nothing herein prohibits an electing ILEC from seeking, through an
appropriate filing with the Commission, the flexibility to discount tier 1
service rates, on an exchange basis, provided the company demonstrates
that the discount is necessary to meet competition and provided the
discount is uniformly available to all tier 1 service customers within the
designated exchange(s).

(6) Notice to customers of any changes in rates must comply with the notice
requirements established in Chapter 4901:1-6 of the Administrative Code.
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I BFFORE

THE PUBLIC UTII.ITIES COMMISSION OF OHIO

In the Matter of the Application of Ameritech )
for Approval of an Alternative Form of ) Case No. 02-3069-TP-ALT
Regulation. )

In the Matter of SBC Ameritech Ohio to Amend ) Case No. 02-3392-TP-UNC
the Title Page of its Tariff. )

EZTD-M AND ORDER

The Commission finds:

I

(1)

(2)

On November 22, 2002, SBC Ameritech Ohio (Arneritec.h) filed
an application for approval of an alternative form of regulation
pursuant to Sections 4927.03(A), 4927.04(A)(3), and 4909.18,
Revised Code; In the Matter of the Commission Ordered
Investigation of an Elective Alternative Regulatory Frameuwrk for
Incumbent Local Exchange Companies, Case No. 00-1532-TP-COI
(00-1532-TP-COI); and Chapter 4901:1-4, Ohio Administrative
Code (OA.C.). Ameritech states that the Commission, throuAh
its investigations, has conducted a comprehensive review of the
regulatory policies governing the telecommunications industry:
In the Matter of the Commission Review of the Regulated Framezvork
for Competitlve Telecommunications Services Under Chapter 4927,
Revised Code, Case No. 99-563-TI'-COI (99-563-TP-COI); In the
Matter of the Commission Ordered Inaestigation of the Existing
Local Exchange Competition Guidelines, Case No. 99-998-TP-COI
(99-998-TP-COI), and 00-1532 TP-COI. Upon concluding its
review, Anteritech states that the Comrnission determined that
there are competitive options and reasonably available
alternatives for public telecommunication services other than
basic local exchange service. Ameritech explains that Chapter
4901:1-4, O.A.C., is the result of the Commission's
detetuunations. Chapter 4901:1-4, O.A.C., is intended to
facilitate the provisions of Sections 4927.03, 4927.04, and
4909.18, Revised Code.

Ameritech states that the Convnission's findings on the
availability of competitive options are supported by the
information provided in 00-1532-TP-COI. Since the
Comntission issued its findings in 00-1532-TP-COI, Ameritech
claims that competition has inaeased. Ameritech contends
that information filed in its merger proceeding with SBC in In
the Matter of the Joint Application o^SBC Communications Inc.,
SBC Delaware, Inc., Ameritech Corporation, and Ameritech Ohiofor
Consent and Approval of a Change of Control, Case No. 98-1082-

This ie
to certify that the ime4ge appearing ars an

accurate aad corqplete rr,raAueeicn of a case file
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(3)

TP-AMT (98-1082-TP-AM7) substantiates the existence of
increased competition. Additional evidence of competition is
disclosed upon a review of the annual competition reports
performed pursuant to 98-1082-TP-AMT and the number of
interconnection agreements entered into since the enactment of
the Telecommunications Act of 1996 (1996 Act).

By this application, Ameritech seeks to opt into the rules that
arose out of 00-1532-TP-COI and Chapter 4901:1-4, O.A.C. In
addition, Ameritech states that it will comply with the rules
approved in 99-563-TP-COT and 99-998-T.P-COI and set forth in
the Ohio Administrative Code. Overall, Ameritech requests
that the Commission approve an alternative regulation plan
that is identical to the rules contained in Chapter 4901:1-4,
O.A.C.

(4) Ameritech is currently under an altexnative regulation plan. In
00-1532-TP-COI, the Commfssion determfned that Ameritech is
not eligible to enter into a new alternative retion plan until
the current term Itas expired. The term of the current plan is
scheduled to end on January 8, 2003. Ameritech wishes to
enter into the new alternative regnlation plan on January 9,
2003.

(5)

Alternative regulation plans filed pursuant to Chapter 4901:1-4,
O.A.C., are subject to a 46-day automatic approval process. For
Ameritech's plan to be effective on January 9, 2003, Ameritech
would have had to file on Sunday, November 24, 2002, which
was not possible. Instead, Ameritech filed its application on
November 22, 2002, more than 46 days prior to January 9, 2003.
Ameritech requests that its new plan and tariffs become
effective on January 9, 2003.

Acknowledging the Advanced Services Commitment,
Ameritech asserts that this requirement will be fulfilled by its
compliance with Rule 4901:1-405(A), O.A.C. Insofar as line
conditioning, Ameritech commits to evaluating a customer's
request to determine if line conditioning is required to pexmit
advanced services deployment. To allow advanced services to
as many customers as possible, Ameritech wi11 perform line
conditioning whenever necessary or technically feasible. To
inform the Commission as to the progress and completion of its
Advanced Services Commitment, Ameritech states that it will
submit notice to the Commission within two months of the end
of the 12- and 24-month periods following the effective date of
the alternative regulation plan, i.e., March 9, 2004, and March 9,
2005. Ameritech is willing to meet with the Commission's staff
to provide information and verification of its commitment.
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Ameritech also agrees to provide residential information to the
Ohio Consumers' Counsel (OCC).

(6) In interpreting Rule 4901:1-4-05(A), O.A.C., Ameritech
concludes that either affiliated or unaffiliated entities ma p
assist in providing services. In providing services, Ameritech
asserts that it may rely on itself, its affiliates, unaffiliated
entities, or a combination thereof. In any event, Ameritech
understands and agrees that it remains ultimately responsible
for achieving the commitment. To the extent that the
Comrnission interprets that the rule requires the incumbent
local exchange carrier (ILEC) itself to provide the services,
Ameritech requests a waiver pursuant to Rule 4901:14-01(E),
O.A.C.

Commission (FCC) order.1 Accordingly, Ameritech may, at

(7) The Commission acknow2edges that Ameritech is prohibited, at
this time, from provid'ung advanced services except through a
separate affiliate by the terms of a Federal Communications

As grounds for the waiver, Ameritech explains that its
advanced service affiliate has been operating for years and
possesses the superior expertise, tectmology, and resources to
provide the service. To require Ameritech itself to provide the
service may restrict the types of advanced services that can be
made available, a resuIt contrary to the public interest and the
intent of the rules.

this time, enlist the aid of a separate affiliate to satisfy the
advanced services commitment. It should be understood,

R however, that Ameritech, by enlisting the aid of other entities,

r:
shall in no way relinquish its obligations or liabihty.
Additionally, if this commitment is not fulfilled, Ameritech's
alternative regulation plan will be in jeopardy and other
consequences may be imposed.

Ameritech agrees to comply with the Lifeline Assistance
Commitment set forth in Rule 4901:1-4-05(B), O.A.C. In
carrying out this commitment, Ameritech will retain its current
USA Advisory Board and continue to develop the outreach
program for the promotion and marketing of Ameritech's
Lifeline Assistance Commitment.

The term of Ameritech's USA Plan I in Case No. 93-487-TP-
ALT was extended to July 8, 2003. Ameritech intends to
migrate aIl of its USA Plan 1 customers to the more favorable

1 Ameritech Corporation/SBC Communications, Inc., CC Dorlcet 98-141, FCC 99-279, Released October 8,i
1999, Paragxaph 367.

[TO^.,J `ZFW



4

02-3069-TP-ALT -4-
02-3392-TP-UNC

(9)

Lifeline Assistance Commitment. Beginning January 9, 2003,
the Lifeline Assistance Commitment wi1l receive the maximum
contribution of federally available assistance. Because the USA
Plan 2 expires on January 8, 2003, aIl customers on that plan
will be grandfathered. Those customers who subscribe to
optional services will be allowed to maintain those services.

Ameritech further commits to establishing a budget of $276,000
for the year 2003, exceeding the commitment made in its
previous alternative regulation proceeding. In calendar year
2004, Ameritech plans to establish an annual marketing budget
of ten cents per retail, residential access line as detenmined by
the monthly retail, residential access line count averaged over
the 12 months endin g in September of the preceding year. In
other words, the funds for the year 2004 will be determined by
the average number of retail residential access lines for each of
the months of October 2002 through September 2003. The
funds will be available annually in January. Ameritech states
that it will work with the Commission's staff and the advisory
board to continue automatic enrollment and on-line verification
processes.

Ameritech also commits to adhering to the requirements of the
alternative regulation plan for all Tier I core, Tier 1 non-core
and Tier 2 services. Ameritech has placed the services in its
tariff, which it submitted to the Conwnission as a prefiling on
October 18, 2002, pursuant to Rule 4901:1-4-02(A)(3), O.A.C. In
addition, Ameritech assures the Cottunission that it will
comply with the applicable rules adopted in 99-563-TP-COI
and 99-998-TP-COI.

Until the retail service rules in 99-563-TP-COI and 99-998-TP-
COI become effective, Ameritech intends to use the process and
registration form adopted in In the Matter of the Commission's
Review of the Regulatory Framework for Competitive
Telecommunications Services Under Chapter 4927, Revised Code,
Case No. 89-563-TP-COI (89-563-TP-COI) for changes to its
tariff. Until the new rules become effective, Ameritech plans to
provide 15-days advance customer notice of an increase to Tier
2 services. In summary, Ameritech asks the Commission to
approve its application and grant, as necessary, its waiver.

(10) Along with its application, Ameritech filed a motion for
protective order. Ameritech seeks, through a protective order,
to maintain as confidential and proprietary the information
contained in the attachment to the affidavit of Deborah O.
Heritage. The information relates to competitive local
exchange carrier (CLEC) quantities of resold lines, unbundled
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network element platform (UNE-P), and unbundled loops. In
the memorandum in support of its motion, Ameritech argues
that the information it seeks to protect meets the requirements
of Rule 4901-1-24(D), O.A.C., and the prevailing case and
statutory authority.

Upon review of the material and the arguments asserted by
Ameritech, we find that it is appropriate to grant the material
protective treatment. Accordingly, the motion for protective
order shall be granted. The material that is the subject of the
order shall remain under protection for a period of 18 months
unless the erfod of protection is extended pursuant to Rule
4901-1-24(F^, O.A.C.

(11) The Commission first addressed the need for giving telephone
companies more pricing flexibility in its Apri19,1985, Finding
and Order in In the Matter of the Commission Inaestigation into the
Regulatory Framework for Telecommunication Services in Ohio,
Case No. 84-944-TP-COI. Prior to that order, the fwndamental
theory underlying the Commission's traditional regulation of
telephone companies was based on the premise that telephone
companies were natural monopolies not constrained by the
forces of the market in setting rates or manag^ng their
operation. However, the technoIogical revolution of the 1970s
and the 1980s, coupled with the emergence of a new federal
regulatory approach, spawned a new era in
telecommunications. Many segments of the
telecommunications industry were, by 1985, no longer
characterized by the monopolistic behavior of a few players.
Instead, the Commission began to see a burgeoning of entities
looking to compete in a competitive telecommunications
marketplace. Recognizing this, the Commission decided that
its traditional regulatory approach no longer made sense for at
least some parts of tlie telecommunications industry and
instituted a more flexible and streamlined regulatory approach
for competitive service offerings.

(12) A few years later, the Commission instituted a docket to gauge
the effectiveness of this flexible regulatory approach, from both
an indus and consumer perspective (See, In the Matter of
Phase II oĵ the Commission Investigation into the Regulatory
Frameauork fbr Competitive Telecommunications Services in Ohio,
Case No. 86-1144-TP-COI). The Commission concluded that
the advancements in the telecommunications market had
already outgrown the limited authority we believed we had to
streamline regulation under the then-current law. To address
this reality, the Ohio General Assembly enacted, and the then-

5-
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Governor Richard Celeste signed into law, Amended Substitute
House Bill No. 563 (H.B.563) on December 15,1988.

H.B. 563 established Sections 4927.01 through 4927.05, Revised
Code. Specifically, Section 4927.03, Revised Code, enables the
Commission to exempt from Chapters 4905 or 4909, Revised
Code, or establish alternative regulatory requirements for any
public telecommunication service, except basic local exchange
service, provided the Conunission finds such measure is in the
public interest, and that the telephone company is subject to
competition with respect to such public telecommunications
service, or the customers of such service have reasonably
available alternatives.

(13) Since the enactment of H.B. 563, the Commission has
continued, over the years, to reevaluate periodically not only
the state of competition in the Ohio telecommunications
marketplace but also the effectiveness of our regulatory polides
in fosterng a competitive telecommunications environment in
Ohio and protecting the public interest. With each
reevaluation, the Conunission has granted increasing flexibility
to telephone companies, while still maintaining the a ppropriate
degree of regulatory authority necessary to fulfill our
responsibility to carry out the policies of the state set forth in
Section 4927.02, Revised Code. See, 89-563-TP-COI; In the
Matter of the Commission's Investigation into the Implementation of
Sections 4927.01 to 4927.05, Revised Code, as They Relate to
Regulation of SmaTI Local Exchange Telephone Companies, Case No.
89-564-TP-COI; In the Matter o^the Commission's Promulgation of
Rules for Establishment of Alternative Regulation for Large Local
Exchange Telephone Companies, Case No. 92-1149-TP-COI; In the
Matter of the Commission's Investigation Relative to the
Establishment of Local Exchange Competition and Other Competitive
Issues, Case No. 95-845-TP-COI; and In the Matter of the
Commission Investigation into AIternative Regulatory Treatment of
Commercial Mobile Radio Service Prozriders, Case No. 97-1700-TP-
COL

(14) The Ohio General Assembly also kept pace with the changes
taking place in the telecommunications environment. In 1996,
Section 4905.04, Revised Code, was revised to give the
Commission the power and jurisdiction to implement in Ohio
the market-opening measures of the Telecommunications Act
of 1996. In further recognition of the increasingly competitive
telecommunications environment, the Ohio General Assembly,
in 2000, amended Section 4927.01, Revised Code, to narrow the
definition of basic local exchange service, thereby expanding

I
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the public telecommunications services eligible for alternative
regulation or exemption from Commission regulation under
Section 4927.03, Revised Code.

(15) It is against this backdrop that the Commission initiated its
most recent comprehensive review of the telecommunications
industry and the applicable regulatory policies for all providers
of telecommunications services, induding incumbent local
telephone companies (ILECs). See, 99-563-TP-COI; 99-998-TP-
COI; and 00-1532-TP-COI. As part of this latest review, in 00-
1532, the Commission, after several rounds of comments and
local public hearings around the state, concluded that public
telecommunications services other than basic local exchange
service were subject to competitive options or had reasonably
available alternatives. Based on these findings, the
Commission found that it was in the public interest to adopt an
"off-the-shelf," generic altemative regulation plan that any
ILEC could elect to adopt.

(16) Under the elective altemative regulation plan adopted by the
Commission, an electing ILEC would have pricing flexibility
for services other than basic local exchange service. In
exchange for this, a company adopting an elective alternative
regulation plan would be required to fulfill a number of
important commitments to benefit its customers. Most
importantly, the electing company would not be permftted to
increase its existing basic l^ocal telephone rates and basic caller
ID rates for as long as the company is in the plan. The
company also must provide, on demand, high speed internet
access within one and two years of adopting the plan in certain
portions of its service territory that otherwise may not receive
this service. Additionally, the company must offer an
enhanced lifeline assistance program to assist customers at or
below 150 percent of the poverty level in establishing and
maintaining service.

Pricing for services other than basic local exchange service have
varying levels of flexibility under the plan, depending upon the
level of public interest in the services. Prices for call waiting,
second and third local exchange service access lines, call trace,
Centrex, PBX trunks, per line identification blocking, non-
published number service, and N-1-1 access and usage (unless
exempted) would be capped for two years with limited pricing
flexibility thereafter. All other regulated, non-basic local
exchange services, like toll services and some custom calling
services, would not be subject to any rate caps and would be
priced by the electing company at market-based rates. While

000-^`7'
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an electing company would have more pricing flexibility, it
would remain subject to all of the Commission's rules
protecting customers from unfair, inadequate and unsafe
company practices. Finally, the company is not permitted to
end its alternative regulation plan until all commitments are
fulfilled.

(17) Chapter 4901:1-4, O.A.C., establishes the process by which
ILECs can opt into the elective alternative regulation plan.
Specifically, pursuant to Rule 4901:1-4-02, O.A.C., an ILEC can
opt into an elective alternative regulation plan at anytime by
making an appropriate filing. As set forth in the rules, an
appropriate filing is one that includes: a completed application
form; a proposal to cap basic local exchange service rates at
existing levels pursuant to Section 4927.04, Revised Code, and
price all. other telephone services pursuant to Rule 4901:1-4-
05(C), O.A.C., and Section 4927.03, Revised Code; a 30-day
prefiling of all necessary tariff modifications; and a plan as to
how the company will meet all of the commitments set forth in
Rule 4901:1-4-05, O.A.C. An application filed under Chapter
4901:1-4, O.A.C., will be automatically approved on the 46' day
after filing, unless the Commission suspends the application.

Rule 4901:1-4-02(D), O.A.C., allows any person to ffle a request
for hearing on an application within 20 days of the filing of an
elective aiternative regulation plan. The rnle fnrther provides
that "absent extraordinary circumstances established through
clear and convincing evidence that reasonable grounds for a
hearing exist, a hearing will not be held."

(18) On November 25, 2002, the Ohio Consumers' Counsel (OCC)
filed a motion to intervene pursuant to Sections 4903.221 and
4911.14, Revised Code, and Rule 4901-1-11, O.A.C. The OCC
comments that elective alternative regulation allows an ILEC,

i', in some cases, unrestricted pricing flexibility for non-basic
services. In retum, the ILEC makes commitments to deploy
advanced services, to establish a lifeline program, and to
constrain price increases for a few services. Disputing the
results of 00-1532-TP-COI, the OCC disagrees with the
Commission's findings that each of the non-basic services of
Ohio's ILECs is subject to competition and that customers have
reasonably available alternatives. For this reason, the OCC,
along with other consumer parties, has appealed the adoption
of the elective alternative regulation rules to the Ohio Supreme
Court.

The OCC argues that it meets the statutory criteria for
intervention. The OCC also points out that the Commission

"v0"I[r.r3
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granted intervention to the OCC in the alternative regulation
case of United Telephone Company of Ohio dba Sprint 2
Consequently, it would be consistent to grant the OCC
intervention in this proceeding.

(19) On December 12, 2002, Ameritech filed a memorandum in
response to the OCC's motion to intervene. Ameritech
recognizes that OCC has moved to intervene to preserve its
right to seek appellate remedies. In further recognizing the
OCC's statutory authority to represent residential consumers,
Ameritech does not object to the OCC's motion to intervene.

(20) It is appropriate to grant intervention to the OCC in this
proceeding. For all purposes, the OCC shall be deemed a party
to this proceeding.

(21) On December 10, 2002, AT&T Communications of Ohio and
TCG Ohio (collectively known as AT&T), CoreComm Newco,
Inc. (CoreComm), I..DMI Telecommunications, Inc. (LDMI), and
WorldCom, Inc. (WorldCom) (the joint CLECs) moved to
intervene in this proceeding. The joint CLECs urge the
Commission to conduct a hearing. In holding a hearing, the
joint CLECs seek to compel Ameritech and its affiliates to
comply with existing digital subscriber line (DSL) resale
obligations. The joint CLECs also seek to compel Ameritech to
offer additional commitments.

The joint CLECs argue that they meet the criteria for
mandato and permissive intervention as set forth in Rule
4901-1-11(A) and (B), O.A.C. In addition, the joint CLECs state
that they are CLECs in Ohio and that they provide local
exchange service in competition with Ameritech. In that
capacity, they are customers of Ameritech's unbundled
network elements (UNEs). As a result, the joint CLECs claim a
substantial interest in this proceeding.

(23) Pointing to the provision that provides for hearin s in
alternative regulation cases [Rule 4901:1-4-02(D), O.A.C^, the
joint CLECs acknowledge that only extraordinary
circumstances and clear and convincing evidence of reasonable
grounds are the standards to determine whether a hearing is

(22)

warranted. The joint CLECs believe that their request meets
that standard.

2

(24) The joint CLECs accuse Ameritech of failing to comply with
DSL resale requirements established by the Comrnission in In

Case No. 02-2117-TP-ALT
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the Matter of the Further Investigation into Ameritech Ohio's Entry
into In-Region InterLATA Service Under Section 271 of the
Telecommunications Act of 1996, Case No. 00-942-TP-COI (00-
942-TP-COI). So that customers have competitive choices in
advanced service providers, the joint CLECs believe that
Ameritech must make substantial changes to its May 21, 2002,
DSL compliance proposal in 00-942-TP-COI. A hearing, the
joint CLECs believe, would serve to disclose the anti-
competitive impact of Ameritech's DSL proposal.

In addition to revising Ameritech's DSI, compliance filing, the
joint CLECs insist that new commitments be required.
Interpreting Rule 4901:1-4-01(E), O.A.C., the joint CLECs argue
that the Commission has the authority to impose commitrnents
beyond those contained in the rules. As an additional
commitment, the joint CLECs would require Ameritech to offer
UNE-P. The joint CLECs would also have Ameritech withdraw
its application filed in In the Matter of the Application of Ameritech
Ohio^r Review ofTELRIC Costs for Llnbundled Network Elements,
Case No. 02-1280-TP-iJNC (02-1280-TP-UNC). The joint CLECs
allege that Ameritech seeks through its application in 02-1280-
TP-LJNC to increase UNE prices and to adjust reciprocal
compensation rates. To preserve the resources of all parties
and participants in an alternative regulation proceeding, the
joint CLECs suggest that Ameritech be barred from filing a
UNE/reciprocal compensation case during the term of its
alternative regulation plan.

The joint CLECs also contend that the "Texas Remedy Plan" is
ineffective as a performance assurance plan for wholesale
services that Ameritech is obligated to offer pursuant to the
1996 Act and relevant FCC orders. Owing to its deflciencies,
the joint CLECs proclaim that its use In other jurisdictions is on
the wane. The joint CLECs, therefore, urge the Commission to
compel a more robust performance assurance plan or
implement incentives to improve Ameritech's wholesale
service quality.

The joint CLECs believe that Ameritech is engaged in a process
to eliminate competition. By raising iINE prices high enough
to drive out CLECs, Ameritech can reassert itself as a
monopoly provider of residential and small business service.
Effectively, the joint CLECs warn, Ameritech's efforts will
eliminate customer choice.

(26) By memorandum filed December 12, 2002, Ameritech opposed
the joint CLEC's motion to intervene and request for hearing.
Ameritech concludes that the joint CLECs have failed to show
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suffiaient interest in this proceeding. Nor, Ameritech believes,
have the joint CLECs shown by dear and convincing evidence
the existence of extraordinary circumstances that a hearing is
required.

Ameritech challenges the joint CLEC's interest in this case.
Ameritech points out that its proposed alternative regulation
plan only affects retail services. Consequently, the joint CLEC's
assertions concerning the pricing of LJNEs, which are wholesale
services, are misguided. Ameritech insists that wholesale rates
for UNEs will not be affected by approval of its alternative
regulation plan.

Ameritech also argues that the exclusion of the joint CLECs
from this proceeding would not impair their ability to protect
their interests. Ameritech states that the joint CLECs can
protect their unrelated wholesale interests in other proceedings
pending before the Commission and the Federal
Communications Comnvssion.

Ameritech concludes that the joint CLEC's intervention would
result in undue delay. Finding that the joint CLEC's issues are
unrelated to matters asserted in Ameritech's application for
alternative regulation, Ameritech condudes that intervention
would only serve to delay. In fact, Ameritech concludes that
the joint CLEC's attempt to intervene is merely a tactic to
leverage interests in other proceedings.

According to Ameritech, 00-1532-TP-COI sought to create an
"off-the-shelf" altemative regulation plan that would avoid
lengthy negotiations and litigation. The joint CLECs along
with other commentors participated in establishing the
alternative regulation rules.

As for the joint CLEC's request for a hearing, Ameritech argues
that the joint CLECs have failed to establish by clear and
convincing evidence, extraordinary circnmstances that would
warrant a hearing. Because UNE rates are at issue in 02-1280-
TP-TJNC and DSL resale requirements are at issue in 00-942-TP-
COI, Ameritech contends that the joint CLECs have failed to
show why a hearing is needed in this proceeding to address the
same issues.

(27) Taking into consideration the arguments of the joint CLECs
and Ameritech, the motion to intervene filed by the joint
CLECs shaIl be denied. Pursuant to Section 4903.221, Revised
Code, when ruling on an application to intervene, the
Commission must consider the nature and the extent of the
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I!^ prospective intervenor's interest, the legal position advariced
and its relation to the merits of the case, whether intervention
will unduly prolong or delay the proceeding, and whether the
prospective intervenor will significantly contribute to the fall
development and equitable resolution of the factual issues. For
the reasons that follow, we find that the joint CLECs have
failed to satisfy the necessary conditions to intervene. Intially,
the Commission agrees with Ameritech that UNE pricin g and
DSL resale requirements have been raised by the joint CLECs
in other proceedings currently pending before the Commission.
Thus, the joint CLECs have failed to demonstrate that their
concerns with LTNE pricirtg and DSL resale amount to a real or
substantial interest that warrants intervention in this
proceeding.

Even if the joint CLECs were to meet the standard for
intervention, they would fall short of establishing grounds for a
hearing. As noted by Ameritech, the Commission, in 00-1532-
TP-COI, conducted a comprehensive review of alternative
regulation and accompanying regatatory policies. Incidental to
its review, the Commission considered appropriate
commitments that should attend more flexible regulatory
treatment, including the appropriateness of market opening
commitments. The Commission is committed to continuing to
implement the market opening provisions of the 1996 Act,
regardless of whether the involved ILEC is participating in an
alternative regulation plan or not. Given the in-depth
treatment of the issues and the issuance of applicable rules and
policies, a further hearing on such matters would be
unnecessarily repetitious. Moreover, the Commission, as a
result of its review, which incl.uded comments from a variety of
stakeholders, including the joint CLECs, has established the
standard (Chapter 4901:1-4, O.A.C.J for an appropriate
alternative regulation plan application. Ameritech has
complied with that standard. Furthermore, if the joint CLECs
have concerns about Ameritech's DSL resale requirements or
its LJNE prices, they may introduce the concerns in the pending
cases that involve those issues. Taking into consideration that
the joint CLECs have had an opportunity to raise their concerns
in prior and pending proceedings, it cannot be said that there is
a showing of extraordinary circumstances or clear and
convincing evidence of reasonable grounds. The request for
hearing shall be denied.

Additionally, to the extent that the joint CLECs have raised
issues unrelated to Ameritech's application for alternative
regulation, granting the joint CLECs' intervention would only

-12-
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unduly delay this proceeding. Accordingly, because the joint
CLECs have the ability to protect their stated interests in other
Commission proceedings and because the consideration of
those interests in this proceeding will cause undue delay, the
joint CLECs' motion to intervene is appropriately denied.

(28) On December 18, 2002, the OCC filed comments on
Ameritech's altemative regulation plan. The OCC would have
the Commission impose conditions on the approval of
Ameritech's elective alternative regulation plan. Overall, the
OCC calls for maintaining conditions that are conducive to a
competitive environment. Specifically, the OCC recommends
that the Commission hold Ameritech to the current UNE-P and
UNE-P rates. Generally, the OCC believes that Ameritech
should provide retail and wholesale service at appropriate
levels of quality.

(29) In its comments, the OCC focuses on UNE P, emphasizing that
its ea¢stence and its reasonable pricing are essential to the
sustained growth of competition. The OCC contends that
Ameritech, on both the federal and state level, has undertaken
efforts to either elirninate the UNE-P or raise the cost of the
UNE-P as a means to drive out CLECs. In support of its
assertion, the OCC points to Ameritech's application filed in
02-1280-TP-UNC. In that proceeding, the OCC states that
Ameritech is proposing substantial increases in its UNE-P rates.
The OCC finds it incongruous that Ameritech would, on the
one hand, try to squelch competition while, on the other hand,
seek alternative regulation, which is available only as a result
of competition. To the OCC, it is important to condition
Ameritech's alternative regulation status upon a continuation
of the current UNEP and UNE-P rates.

(30) If retail or wholesale service quality deteriorates, the OCC
urges the Commission to revoke Ameritech's alternative
regulation plan. The OCC points to a pattern of staff cutbacks
and a corresponding degradation of service quali ty Noting the
announcement of another round of layoffs, the OCC asks that
the Conunission not allow Ameritech to use service quality as a
bargaining chip.

According to the OCC, an effective operational support system
(OSS) is key to the viability of a competitive market. A
malfunctioning OSS poses technical difficulties for switching
customers from Ameritech to competing CLECs. As evidence
of Ameritech's OSS problems, the OCC directs the
Commission's attention to the record and decision in In the
Matter of the Complaint of CoreComm NewCo, Inc. v. Ameritech
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Ohio, Case No. 02-579-TP-CSS. Because OSS problems can
deter or prevent customers from switching to CLECs, the OCC
recommends that the Commission condition its approval of
Ameritech's alternative regulation plan on Ameritech's
maintenance of adequate retail and wholesale service quality.

(31) The OCC makes several recommendations in the area of
advanced services. The OCC points out that it is unclear which
Ameritech exchanges currently have broadband/advanced
service capabilities. The OCC recommends that the
Commission clarify which exchanges will actually receive
advanced services infrastructure improvements. This
information will allow parties to monitor the company's
progress.

The OCC also reconunends that the Commission clarify that
the advanced services commitment is not contingent upon
Ameritech's evaluation of technical feasibility of performing
line conditioning within 18,000 feet of a central office. The
OCC reasons that the alternative regulation rules do not
contain this condition.

The OCC is not satisfied with Ameritech's commitment to
work with staff and the rest of the advisory board to continue
automatic enrolla ►ent and/or on-line verification. The OCC
recommends that Ameritech modify its Lifeline tariff to
provide for automatic enrollment. By doing so, the OCC
believes that the tariff will comply with the alternative
regulation rules.

Insofar as Ameritech's tariff regarding income eligibility and
self-certification under the alternative regulation rules, the
OCC recommends modification. For clarity, the OCC
reconunends that the tariff specify that self-certification is
permitted where a customer's household inoome is at or below
150 percent of the poverty level or that the customer
participates in a low income program.

Further recommendations proposed by the OCC are that late
payments should not be assessed against Lifeline customers
who make timely payments under an agreed payment plan.
Call Trace should be designated as a Tier 1, non-core service.
Neighborhood Select should be designated as a Tier 1 core
service because it is an extension of the basic service currently
offered by Ameritech.

(32) Ameritech filed a response to the OCC's comments on
December 31, 2002. Ameritech requests that the Commission
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not consider the OCC's comments because they do not adhere
to elective alternative regulation rules. Moreover, Ameritech
argues that the OCC has failed to demonstrate extraordinary
grounds or clear and convincing evidence that would warrant a
hearing. Furthermore, Ameritech points out that OCC's
conunents were filed on December 18, 2002, beyond the 20-day
period prescribed by the applicable rules. To Ameritech, the
OCC's comments are merely unsupported recommendations.

In support of its argument that the OCC's comments should
not be considered, Ameritech notes that the rules for elective
alternative regulation do not provide for comments. To
participate in the merits of a proceeding, Rule 4901:1-4-02(D),
O.A.C., only provides for a Cxlir ►g within 20 days that shows
extraordinary circumstances for hearing by clear and
convincing evidence. By failing to adhere to either the
substantive or procedural requirements, Ameritech urges the
Commission to reject consideration of the OCC's comments
and its participation in the merits of this proceeding.

Ameritech rejects OCC's proposal of additional conunitments.
To Ameritech, the OCC's efforts to compel additional
commitments from Ameritech frustrates the intent of 00-1532-
TP-COI. According to Ameritech, the Commission recognized
that, previously, alternative regulation plans became mired in
extensive negotiations. To alleviate this problem, the
Commission, in 00-1532-TP-COI, developed an "off-the-shelf"
plan that specified required commitments. Before developing
the off-the-shelf plan, and the commitments, the Comcnission
considered comments from many interested groups, including
the OCC. The rules that arose from that proceeding are now
effective. Ameritech urges the Commission to reject OCC's
attempt to rewrite the rules.

Countering the OCC's request for UNE-P and the freezing of
UNE-P rates for the duration of the plan, Ameritech points to
other proceedings before this Commission and the FCC where
these matters are under consideration. Furthermore,
Ameritech cites language issued by the FCC which states that
ITNE-P should be used only as a temporary transitional market
entry strategy. It should not remain available indefinitely.
Ameritech argues that its elective alternative regulation plan
could conceivably remain in effect for several years. OCC's
proposal would, therefore, contravene the FCC's policy.

Insofar as adequacy of service, Ameritech points out that the
Commission, in 00-1532-TP-COI, already considered such an
event. In the Commission's Apri125, 2002, entry on rehearing,
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the Commission noted that upon a finding of inadequate
service under Section 4905.381, Revised Code, the Commission
has the authority to rescind a company's ability to operate
under the alternative regulation plan. Ameritech, therefore,
concludes that a separate commitment is not necessary.

Ameritech characterizes as unfounded the OCC's assertion
regarding the inadequacy of Ameritech's OSS. Ameritech
counters OCC's assertion by directing the Commission's
attention to the competitive information provided in
Ameritech's application. Ameritech states that the data show
that Ameritech is losing tens of thousands of customers to
CLECs each month. This, accord'̂ng to Ameritech, undermines
the OCC's assertion that Ameritech's OSS adversely impacts
the transition of customers from Ameritech to CLECs.

By requesting revisions to Ameritech's tariff, Ameritech
accuses the OCC of attempting to subvert the automatic
approval process. Instead, Ameritech recommends that the
Commission rely on its staff's expertise in making appropriate
adjustments and modifications to the tariff.

OCC requests that Ameritech provide a Iist of exchanges that
already have advanced services capability. Ameritech finds
that such a list is neither useful nor required by the rules.
Ameritech explains that the availability of advanced services is
related to the central office and its location, not the exchange.
Por example, the availability of advanced services dependa, in
part, upon the distance between the end user and the central
office. If the distance is greater than 18,000 feet, advanced
services may not be available to the end user. It must also be
taken into consideration that more than one central office may
be located in an exchange. By Ameritech's assessment, a list of
exchanges having advanced services would be of no value.
Nevertheless, Ameritech states that it accepts responsibility for
achieving the advanced services commitment, as provided in
its application.

On the issue of line conditioning, Ameritech proclaims that the
OCC is wrong. Ameritech points out that the physical design
of the network, regardless of loop conditioning, may predude
advanced services in limited cases. Ameritech states that the
Commission recognized this in its April 25, 2002, entry on
rehearing in 00-1532-TP-COL The Commission acknowledged
that all customer loops would not be digital capable. In further
support of its argument, Ameritech states that Sprint used the
same language in its elective alternative regulation application.
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Ameritech does not believe that the OCC's remainin g
comments on tariff issues merit discussion. Ameritech
recommends that the Commission disregard OCC's comments
and instead rely on its staff s expertise.

In response to Ameritech's filing, the OCC filed a letter on
January 3, 2003. The OCC emphasizes that it did not request a
hearing. Consequently, it argues that the 20-day deadlfne
imposed by Rule 4901:1-4-02(D), O.A.C., is inapplicable.
Tnstead, the OCC states that it submitted comments within the
46-day period. The OCC directed its comments toward the
merits of the application, not the hearing. By its comments, the
OCC seeks to have the Commission implement the OCC's
recommendations.

1;

(34) The Commission finds Ameritech's arguments in response to
the OCC's recommendations to be persuasive. To allow the
OCC to participate or influence the merits of this proceeding
without adhering to the 20-day period or the threshold
standards for hearing would only serve to undermine the
alternative regulation rules. To entertain such efforts would
defeat the purpose of creating an "off-the-shelf" altemative
regulation plan.

As part of its application, Ameritech included an affidavit
attesting that Ameritech is in compliance with the Competitive
Test and the Competitive Line Growth Test specified in In the
Matter of the Joint Application of SBC Communications, Inc., SBC
Delaware, Inc., Ameritech Corporation, and Ameritech Ohio fbr
Consent and Approval of a Change of Control, Case No. 98-1082-
TP-AMT (98-1082-TI'-AMT). Pursuant to the stipulation
approved in 98-1082-TP-AMT, more than 200,000 residential
lines in Ameritech's serving area must be served by non-
affiliated CLECs within four years of the merger closing date,
October 8, 1999. According to the affidavit, as of August 31,
2002, non-affiliated CLECs served 261,548 residential lines in
Ameritech's serving area. This number does not include lines
lost to wireless competitors. In accordance with the criteria set
forth in the Competitive Line Growth Test, the affidavit
quantifies the number of resold lines (19,242), L3NEs (240,745),
and E911 lines (1,561), resulting in a total residential line count
of 261,548. Although directory residence listings are a
component of the Competitive Line Growth Test, Ameritech
did not include the data. Ameritech's intent in excluding the
data was to avoid double counting.

Based upon the affidavit and data provided by Ameritech, the
Commission concludes that Ameritech's services, for other than
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basic local service, are subject to competition and have
reasonably available alternatives. Furthermore, taking
administrative notice of the negotiated and arbitrated
agreements on file where Ameritech is a party, the Commission
finds additional evidence of competition. In addition, the fact
that Ameritech has lost more than 250,000 residential lines to
competitors supports a finding that local service competition
exists in Ameritech's territory.

This information is relevant in that it demonstrates not only
that ILECs are subject to competition, but also that competition
does exist. The actual level of competition in a particular
ILEC's territory at any given moment is not a necessary
prerequisite for concluding that a service is "subject to
competition" under Section 4927.03(A)(1), Revised Code.
However, that is relevant information under Section
4927.03(A)(2), Revised Code, and serves as cumulative
evidence to support the conclusions we reached in 00-1532-TP-
COI that are being applied in this case. The fact that more than
one-quarter of a million residential lines have been lost to
competition in Ameritech's territory alone shows that local
telephone competition is occuning in Ohio.

(36) In its orders in 00-1532-T.P-COI, the Convnission conducted a
detailed and methodical analysis to satisfy the applicable
statutory criteria. Based on the record in that case, 00-1532-TP-
COI, there is no reason to repeat the same analysis and
conclusions here. Accordingly, the Commission hereby
incorporates into the record in this case the entire record from
00-1532-TP-COI, including but not limited to all of the
Commission's orders as well as the evidence submitted by
parties in that case. The record in 00-1532-TP-COI should be
considered as part of the record in this case and that record
supports the Commission's orders in 00-1532-TP-COI and the
resulting rules adopted in Chapter 4901:1-4, O.A.C. The
analysis and findings found in the Commission's orders in 00-
1532-Tp-COI are relevant here in adopting Ameritech's plan.

For example, the Commission concluded in 00-1532-TP-COI
that non-basic services for all ILECs in Ohio are subject to
competition or have reasonable available alternatives. The
Commission has also determined that the elective alternative
regulation plan satisfies the public interest test of Section
4927.03, Revised Code, and satisfies the state's policy goals
outlined in Sechion 4927.02, Revised Code. Capping basic local
exchange service rates ensures that reasonable rates for basic
local exchange service are maintained and, in addition, market
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(37)

forces will keep non-basic rates at reasonable levels. We also
found that elective alternative regulation will encourage
comparnies to develop innovative products, services, and
service packages. Encouraging ILECs to innovate will, in turn,
encourage competitors to innovate and diversify the offerings
they provide in Ohio. The Commission's adoption of the
elective alternative regulation plan is consistent with the policy
of the state to embrace more flexible regulatory treatment for
the competitive telecommunications environment. Specific to
this case, Ameritech's customers would benefit from a basic
local exchange rate cap commitment, an advanced services
commitment, and an enhanced lifeline assistance commitment,
all of which Ameritech would otherwise not be required to
fulfill but for its election of the alternative regulatory treatment
for non-basic services. In total, the Commission finds that the
elective alternative regulatory plan advances the public
interest.

Rule 4901:1-4-02(D), O.A.C., states that, "absent extraordinary
circumstances established through clear and convincing
evidence that reasonable grounds for a hearing exist, a hearing
will not be held." We do not find that suc.h conditions for
hearing exist. To the contrary, we find that Ameritech has
provided the requisite information in its application and that
Ameritech will adhere to all the requirements set forth in
Chapter 4901:14, O.A.C. Therefore, we find that Ameritech's
application for elective altemative regulation shall be deemed
approved and effective on January 9, 2003.

On December 30, 2002, Ameritech filed under Case No. 02-
3392 TP-UNC a letter proposing to amend the title page of its
tariff to reflect its new brand name, registered trade name, and
corporate logo. Ameritech proposes to change its brand name
to "SBC" and its registered trade name to "SBC Ohio" in
connection with services provided in Ohio. Ameritech states
that it will provide notice of the name change and corporate
logo to customers by mass media advertising and bill inserts.
Ameritech requests that these changes be approved and
effective by January 9, 2003.

The Commission finds that Ameritech's proposal to amend its
tariff title page to reflect its new brand name, registered trade
name, and logo should be approved. The changes shall be
effective January 9, 2003.

It is, therefore,
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ORDERED, That, in accordance with Finding (7), Ameritech's request for waiver is
granted. It is, furEher,

ORDERED, That, in accordance with Finding (10), Ameritech's motion for
protective order is granted for a period of 18 months. It is, further,

ORDERED, That, in accordance with Finding (20), the OCC's motion to intervene is
granted. It is, further,

ORDERED, That, in accordance with Finding (27), the joint motion to intervene
filed by AT&T, CoreComm, LDMI, and WorldCom is denied. It is, further,

ORDERED, That, in accordance with Finding (27), the request for hearing filed by
AT&T, CoreComui, LDMI, and WorldCom is derued It is, further,

ORDERED, That, in accordance with Finding (34), the Commission wi11 not
consider the OCC's December 18, 2002, coanments. It is, further,

ORDERED, That, in accordance with F'mding (36), the application of Ameritech for
approval of a plan of alternative regulatory treatment is approved and that its plan and
coixesponding tariffs are approved and shalt be effective January 9, 2003. It is, further,

ORDERED, That, in accordance with Fini ding (37), Ameritech's request for approval
of its tariff title page to reflect its new brand name, registered trade name, and logo is
approved and sha11 be effective January 9, 2003. It is, further,



ORDERED, That copies of this Finding and Order be served upon Ameritech, OCC;
AT&T, CoreComm, LDNII, WorldCom, their respective counsel, and all interested persons
of record.

Ronda Ha

LDJ/vrm

Entered in the Journal

JAN: B 2t1A1

Gary E. Vigorito
Ijl Secretaryr

Alan R. Schriber, Cfiairman

uditte A. Jones
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BEFORE

THE PUBLIC iJTILITIES COMMISSION OF OHIO

In the Matter of the Implementation of H.B.
218 Concerning Alternative Regulation of
Basic Local Exchange Service of Incumbent
Local Exchange Telephone Companies.

Case No. 05-1305-TP-ORD

OPINION AND ORDER

The Commission finds:

BACKGROUND

I Chapter 4927, Revised Code, authorizes the Comndssion to adopt alternative
regulatory frameworks for large and small telephone companies in Ohio. The Commission
previously utilized this authority to adopt an alternative regulatory framework for those
incumbent local exchange companies (ILECs) serving fewer than 15,000 lines (otherwise.
known as small local exchange companies) in Case No. 89-564-TP-COI (89-564), In the
Matter of the Commission Investigation Into the Implementation of Sections 4927.01 to 4927.05,
Revised Code, as They Relate to Regulation of Sma1t Local Exchange Telephone Companies,
Supplemental Finding and Order (August 15, 1991). Similarly, the Commission adopted
an alternative regulatory framework for large incumbent ILECs (ILECs serving 15, 000 or
more access lines) in Case No. 92-1149-TP-COI, In the Matter of the Commission's
Promulgation of Rules for Establishment of Alternative Regulation for Large Local Exchange
Telephone Companies, Finding and Order (January 7, 1993). Further, in Case No. 00-1532-
TP-COI, In the Matter of the Commission Ordered Investigation of an Elective Alternative
Regulatory Framework for Incumbent Local Exchange Companies, the Commission adopted an.
off-the-shelf altemative regulation plan that could be opted into by an ILEC and still
satisfy the public policy goals enumerated in Chapter 4927, Revised Code.

On August 5, 2005, Governor Bob Taft signed into law House Bill 218 (H.B. 218).
This bill, which took effect November 4, 2005, amends various provisions of the Ohio
Revised Code for the purpose of revising state telecommunications policy, including
Sections 4905.04, 4927.02, 4927.03, and 4927.04, Revised Code. Among other things, Section
4927.03(A)(1), Revised Code, now authorizes the Commission to allow for altemative
regulation of basic local exchange service (BLES) offered by ILECs. Specifically, Section
4927.03(D), Revised Code, requires that the Commission adopt rules initially implementing
the H.B. 218 amendments within 120 days after the effective date of November 4, 2005.
The Commission opened this docket for the purpose of considering the authorization of
altecnative regulation of BLES as part of Chapter 4901:1-4, Ohio Administrative Code
(O.A.C.).
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Pursuant to its entry of November 4, 2005, the Commission sought public comment
specific to the Commission staff (staff) proposal to add to Chapter 4901:1-4, O.A.C., a plan
for authorizing alternative regulation of BLES. The staff proposal was attached as an
appendix to the Commission's entry of November 4, 2005. Initial comments were.
originally directed to be filed by December 2, 2005, and reply comments were originally
directed to be filed by December 19, 2005. Pursuant to the attorney exaininer entries of
November 30, 2005, the filing dates for initial and reply comments were extended to
December 6, 2005, and December 22, 2005, accordingly. The record in this matter reflects
that the following entities have filed either initial comments, reply comments, or both:

SBC Ohio (now AT&T Ohio)I; Verizon North Inc. (Verizon North); the
Ohio Cable Telecommunications Association (OCTA); the Ohio
Telecom Association (OTA); Cincinnati Bell Telephone Company LLC
(Cincinnati Bell); the Office of the Consumers' Counsel (OCC), the cities
of Cleveland, Toledo, Holland, Maumee, Northwood, Oregon,
Perrysburg, and Sylvania, Lucas County, Appalachian Peoples Action
Coalition, Communities United for Action, Edgemont Neighborhood
Coalition, Consumers for Fair Utility Rates, and the Neighborhood
Environmental Coalition (jointly, Consumer Groups); the Department
of Defense and all other Federal Executive Agencies (jointly,
Department of Defense); American Association of Retired Persons
(AARP); and Mr. William H. Sims.

On November 9, 2005, the Commission held a conference at its offices in order to ,
allow interested persons to ask staff questions for the purpose of gaining a better
understanding of the staff's proposal and rationale.

Pursuant to the Commission's entry of December 21, 2005, as clarified by the `
attorrtey examiner entry of December 23, 2005, seven public hearings were scheduled for
the purpose of allowing consumers an opportunity to express their views on the staff ;
proposal. Specifically, the foIlowing public hearings were held in this matter:

Cleveland- Wednesday January 11, 2006
Mansfield- Friday January 13, 2006
Columbus- Wednesday, January 18, 2006
Cincinnati- Friday, January 20, 2006
Toledo- Monday, January 23, 2006
Athens- Tuesday, January 24, 2006
Dayton-Thursday, January 26, 2006

1 Pursuant to Case No. 05-1445-TP-ACN, SBC Ohio changed its name to AT&T Ohio.
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Additionally, the Commission has received numerous letters from interested
persons opining on the staff's proposal.

Twenty people testified at the Cleveland public hearing. Six people testified at the
Mansfield public hearing. Seven people testified at the Columbus public hearing. Twenty
people testified at the Cincinnati public hearing. Twenty-two people testified at the Toledo
public hearing. Twelve people testified at the Athens public hearing. Fourteen people
testified at the Dayton public hearing. The significant majority of the testimony can be
attributed to the following two viewpoints: (1) those that are concerned about the ability to
afford potential increases in their basic local exchange rates, and (2) those that feel
competition is healthy for business growth and job stability and support a level playing
field for all telecommunications providers.

DISCUSSION OF SPECIFIC RULES

After reviewing the staff's proposal, the initial comments, reply comments, and the
testimony provided at the seven public hearings held in this matter, the Commission
hereby adopts appropriate rules, attached as appendix C to this opinion and order, to
allow for the alternative regulation of BLES offered by IL.ECs as required by H.B. 218. We
will directly address only the more salient initial/reply comments and public testimony. In
some respects, we agree with certain connnents and have incorporated them into the rules
without specifically addressing such changes in detail in this order. To the extent that a
comment was raised and is neither addressed in this order nor incorporated into our':
adopted rules, it has been rejected. To the extent that the commentors did not discuss
portions of the staff's proposed rules, unless otherwise noted, such portions are:,
incorporated into our adopted rules. For the sake of clarity, within this opinion and order,'
the rule references are to the proposed rules unless otherwise noted. A discussion of the;
substantive comments by rule is denoted below.

A. Rule 4901:1-4-01- Definitions2

In its proposal of November 4, 2005, the staff proposed a number of deflnitions
related to the alternative regulation of ILEC basic local exchange service. These definitions
are limited to the specific purposes of Chapter 4901:1-4, O.A.C. As described below,
comments were filed in response to some of the staff's proposed definitions. In some cases,
commentors are seeking to have definitions included in this rule in addition to those.
proposed by the staff.

2 As a result of the inclusion of this new rule, all previously existing rules in Chapter 49p1:1-4 will be
rescirtded and renumbered to reflect the next aequential nile number.
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1. Staff provosed definition of BLES

The staff proposed to define BLES as end user access to and usage of telephone
company-provided services that enable a customer, over the primary line serving the
customer's premises, to originate or receive voice communications within a local service
area, and that consist of the following services:

(1) Local dial tone
(2) Touch tone dialing
(3) Access to and usage of 9-1-1 services, where such services are

available
(4) Access to operator and directory assistance
(5) Provision of a telephone directory and listing in that directory
(6) Per call, caller identification blocking
(7) Access to telecommunications relay service
(8) Access to toll presubscription, interexchange 'or toll providers or

both, and networks of other telephone companies

BLES also means carrier access to and usage of telephone company-provided factlities that
enable end user customers originating or receiving voice grade, data or image
communications, over a local exchange telephone company network operated within a
local service area, to access interexchange or other networks.

AARP proposes that BLES be defined as a stand-alone service that is offered under
tariff by ILECs to residential customers (AARP Initial Comments at 4-8). In response to ;
AARP's proposal, OTA contends that AARP's proposal ignores the reality that wireless
and cable-provided voice over Internet protocol (VolP) is functionally eqttivalent to ILEC-
provided BLES (OTA Reply Comments at 7). AT&T Ohio states that AARP is attempting :
to narrowly define BLES in order to demonstrate that there are few companies that provide ^
BLFS. AT&T Ohio submits that such an approach would not serve the public interest.
Specifccally, AT&T Ohio opines that access lines that are included in bundled service can
still constitute BLES (AT&T Ohio Reply Comments at 16,17).

The Commission finds that the staff's proposed definition mirrors the definitions of
BLES incorporated in Section 4927.01(A), Revised Code, as well as the Commission's
competitive retail service rules (Rule 4901:1-6-01, O.A.C.) and, therefore, requires no
further modification at this time and should be incorporated within the final adopted Rule
4901:111-01. To the extent that there are issues regarding the substitutabilfty of other
services for BLES, these issues will be addressed within Rule 4901:1-4-10.

1000.Y' Y7
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2. Staff proposed definition of "intermodal services"

The staff proposed to define intermodal services as referring to facilities or
technologies other than those found in traditional telephone networks, but are utilized to
provide competing services. Intermodal facilities or technologies were defined to include,
but not be lirnited to, traditional or new cable plant, wireless technologies, and power iine
technologies.

The Consumer Groups assert that the definition of intermodal services is vague. In ;
lieu of the staff's definition of intermodal services, the Consumer Groups recommend that
the Convnission adopt the term "intermodal facilities," which they define as follows:

Facilities or technologies other than those found in traditional
circuit switched telephone networks. Intermodal facilities or
technologies include, but are not limited to, traditional or new
cable plant, wireless technologies, and power line technologies.

The Consumer Groups would then define intermodal services as services other than
local exchange services which are provided over intermodal facilities.

Although Verizon North agrees with the staff's proposed definition of 'vntermodal :.
services, it suggests that the Commission should define the term intermodal carrier.
Specifically, Verizon North believes that an intermodal carrier is any carrier that provides
intermodal services.

In light of the adoption of the term alternative provider which, as discussed below, .
incorporates intermodal services, the terms intermodat services and intermodal provider
no longer need to be defined in the final adopted Rule 4901:1-4-01. Therefore, the term
intermodal services will be deleted from the final adopted Rule 4901:14-01.

3. OCTA proposed defmitions of "facilities-based local exchanee;
omgany" and "nonfacilities-baggd local exchangg carrier" and:'

Consumer Groups' proRosed definition of "facilities-based comgetitive
local exchange carrier"

Although not included in the initial staff proposal, OCTA recommends that the;
Commission adopt a definition for the terms "facilities-based local exchange carrier' and
"nonfacilities-based local exchange carrier." OCTA explains that these definitions are
derived from the definitions contained in the Local Competition Guidelines in Case No. 95-
845-TP-COI (95-845), In the Matter of the Commission Investigation Relative to the Establishment
of Local Exchange Competition and Other Competitive Issues.

0®0•Y't19
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Specifically, OCTA's proposed definitions of facilities-based local exchange carrier
and nonfacilities-based local exchange carrier center around whether the carrier owns,
operates, manages, or controls plant or equipment located in each exchange for which
alternatives of BLES and other tier one services are sought.

The Consumer Groups propose a similar definition for the term "facilities-based
competitive local exchange carrier." Cincinnati Belt and AT&T Ohio assert that OCTA's
and the Consumer Groups' proposed definitions should be rejected because they are
limited to providers of BLES, do not consider providers of functionally equivalent services,
and do not serve the public interest (Cincinnati Bell Reply Comments at 14; AT&T Ohio
Reply Comments at 16,17).

The Commission recognizes the intent of the definitions proposed by both the
Consumer Groups and OCTA. Based on the Commission's decision to adopt the four
predefined tests discussed in Rule 4901:1-4-10, the Commission has adopted definitions for
facilities-based alternative provider and facilities-based competitive local exchange carrier
(CLEC) that will best assist in the implementation of the four tests, and at the same time
incorporate some of the distinctions raised in the definitions proposed by OCTA and the
Consumer Groups.

4. OTA oroposed defiinition of "alternative nrovider" .

OTA recommends that the term alternative provider be defined as part of Rule
4901:1-4-01, O.A.C., in order to capture the statutory notion that CLECs are not the only
competitors and that there are other competing and fanctionally equivalent services (e.g.
wireless providers, CLECs, VoTP providers, cable television providers etc.) (OTA Initial
Comments at 5,13). The Consumer Groups object to OTA's proposed definition due to the
fact that it includes both intramodal and intermodal service providers whose services, in -
the Consumer Groups' view, are not all functionally equivalent to the IL.ECs' BLES
(Consumer Groups Reply Comments at 21).

The Commission agrees that a definition for the term "aiternative provider" should
be incorporated within the final adopted Rule 4901:1-4-01.

5. Consumer Groups' vroposed definition of "affiliate"

Although not included in the initial staff proposal, Consumer Groups propose that
the final rules in this proceeding indude a defuiition of "affiliate" due to the fact that the
term is included in tHe proposal. Specifically, the Consumer Groups recommend that the
term should be defined consistent with 95-845 Local Service Guidelines (Consumer Groups
Initial Comments at 13).

J(X"^ ,D
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The Commission agrees that the term "affiliate" should be incorporated within the
final adopted Rule 4901:1-4-01, and that the definition should be consistent with the FCC
definition of affiliate.

6. Other definition issues

I

AARP asserts that the term "functionally equivalent alternatives" be defined.
Consumer Groups likewise suggest that "barriers to entry" and "sustainable market" be ^
defined,

In order to be considered "functionally equivalent," AARP avers that the service
must be:

"dose enough" in terms of functional characteristics and prices
that the consumer of one service would consider it to be a
functional equivalent service based on price, perceived quality
of service, and terms and conditione associated with obtaining
and maintaining the service.

Verizon North rejects AARP's proposed definition of "functionally equivalent
alternatives." It opines that AARP's proposed defmition essentialty requires the identical
"plain old telephone service" (POTS) offered by an ILEC. Verizon North does not believe
that the ruies should Iimit a "functionally equivalent" service to a particular service.

The Commission finds that based on the aforementioned definitions and the four
predefined competitive market tests incorporated in proposed Rule 4901:1-4-10 these terms
do not need to be specifically defined at this time. The four tests, including the;
incorporated defined terms, provide sufficient parameters to allow the Commission to
perform the requisite competitive market analyses, without unduly restricting its delegated'
authority pursuant to H.B. 218.

OCTA recommends that the Commission incorporate the term "subsidized price" as
part of Rule 4901:1-04-01. OCTA proposes that the term be defined as:

A price for BLES and other tier one services that allows a
provider of such services to recover sufficient revenues in excess
of LRSIC for the service and thus enables the provider to price
other services below the LRSIC in order to gain an unfair
competitive advantage.

(OCTA Inftial Comments at 2). OCTA explains that this definition is necessary in order to
make the Commission's rules consistent with the amended policy of the state as set forth in
Section 4927.02(A)(7), Revised Code (Id.).

vJ0tj-z s+.7
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The Commission finds that the proposed definition should not to be included in the
final rules adopted in this proceeding. The issue of subsidized pricing is not directly
related to the Commission's delegated authority in this proceeding and is already
addressed in other Commission orders pursuant to specific pricing rules and regulations.

Finally, the Commission conects the definition of "telephone exchange" to reflect
that there are currently 738 exchanges in the state of Ohio. We have also deleted the
definition of "commercial mobile radio service" inasmuch as the term is not used anywhere
in the rules. The Commission further revises the definition of tier one service to conform to
Rule 4901:1-6-20(A), O.A.C. Additionally, the Commission is adding the definition of
"large I[.EEC" and "small ILEC," consistent with the H.B. 218.3

B. Rule 4901:1-4-08 - Eligibft for aiternative re^ulation of BLES and other tier
one services

The staff's proposed Rule 4901:1-1-08(A) would require an IL.EC to first have an
approved qualifying elective alternative regulation plan (EARP) in place before it may
request alternative regulation of BLES and other tier one services.

Furthermore, proposed Rule 4901:1-4-OB(B) requires IL.ECs to have fully oomplied
with the advanced services and Lifeline commitments set forth in paragraphs (A) and (B) of
either existing Rule 4901:1-4-05, O.A.C., for large ILECs or proposed Rule 4901:1-4-07, for
small ILECs. The proposed rule permits an II.EC to apply for EARP and alternative
regulation for BLES and other tier one services, contemporaneously, if the applicant can
demonstrate that it fully meets the applicable EARP cnmmitments on the day of filing of
both applications.

With regard to the advanced services commitment under existing Rule 4901:1-4-
05(A), O.A.C., the Consumer Groups support the proposed requirement that prefaces :
eligibility for BLES alternative regulation on successful completion of the EARP
commitments. The Consumer Groups point out that it also makes sense that the proposed
rule allow those ILECs not currently subject to EARP to file for EARP and BLES alternative
regulation at the same time, if the ILEC has met the EARP commitments before applying.

The Consumer Groups note that both of these provisions in essence assume that the
blanket finding made by the Commission at the time of the initial establishment of the
EARP rules (i.e., that all ILECs' nonbasic services are subject to competition or have
reasonably available alternatives) would stand if re-examined today. The Consumer
Groups assert that these provisions must also be considered in light of the new prerequisite

3 As a result of the amended definition of "small ILEC", all exdsting referenoes in Chapter 4901:1-4, O.A.C.,
to "ILECs with fifteen thousand or more access lines" shall be amended accordingly.
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of a healthy and sustainable competitive market as required by amended Section
4927.02(A), Revised Code (Consumer Groups Initial Comments at 14, 15). The Consumer
Groups also note that all of the ILECs with current EARP will have satisfied their advanced
service commitments by the time they are able to apply for altem.ative regulation of BLES :
(Consumer Groups Reply Comments at 21). According to AT&T Ohio, it currently meets
the proposed advanced eligibility requirements and, therefore, does not object to the staff's
proposal with regard to eligibility (AT&T Ohio Initial Comments at 7).

On the other hand, Verizon North states that although the proposed rules are correct `
in that an ILEC can contemporaneously apply for both EARP and BLES altemative
regulation, it argues that there is no reason to require the ILEC to meet the 24-month
requirement for provisioning advanced services before it is afforded BLES altemative
regulation and the pricing flexibility that comes with it. Specifically, Verizon North argues
that once it has simply agreed to meet the advanced services commitment in EARP, it
should be afforded the oppottunity to apply for BLES alternative regulation. Therefore,
Verizon North argues that the Commission should modify the proposed rule to state that
an ILEC applying for both EARP and BLES alternative regulation has met its EARP
commitment for purposes of complying with the proposed rule if it has submitted a plan:
for completion of the advanced services commitment when it files for BLES alternative
regulation (Verizon North Initial Comments at 2,3).

OTA also encourages latitude for eligibility if a carrier has developed and filed its
plan for implementing its broadband commitment but has not yet completed;
implementation. OTA argues that if a carrier can show "no barriers to entry," under those
conditions it should be an eligible candidate for Chapter 4901:1-4, O.A.C., alternative
regulation of BLES (OTA Initial Comments at 5, 6). In this regard, OTA proposes that the `
final Rule 4901:1-4-08(B) include the following language:

Additionally, if an ILEC has not completed its advanced service
commitment in the EARP, it will be eligible for alternative
regulation of BLES upon filing its plan for completion thereof.

(Id. at 15)

OTA also identifies in its comments that one of the eligibility requirements for ILECs
seeking to opt into Chapter 4901:1-4, O.A.C., altentative regulation is the successful
completion of the Iafeline commitment under existing Rule 4901:1-4-05(B), O.A.C. OTA
notes that automatic Lifeline enrollment for all EARP companies has been delayed due to
the inability of carriers to receive the necessary information from various govemmental;
agencies responsible for Lifeline qualifying programs. Therefore, OTA believes that the
proposed requirement for "full compliance" of the EARP commitments is currently
impossible (OTA Initial Comments at 5). OTA proposes additional language for the final
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eligibility rule in order to clarify that an ILEC will be deemed to have fully complied with
the Lifeline commitment if it has in good faith made use of all data available to it (Id.).

The Commission agrees with the staff's proposal relative to eligibility for alternative
regulation of BLES. The Commission determines that the requirement to fully meet the
EARP broadband and Lifeline commitments prior to, or contemporaneously with, the filing
of an application for altemative regulation of BLES strikes the appropriate balance between
the needs of consumers for access to advanced telecommunication services and Lifeline
services and the ability of the company to have pricing flexibility for BLES. Therefore, we
reject Verizon North's and OTA's proposal that the submission of a plan for completion of
the advanced services commitment is sufficient for the purposes of qualifying for
alternative regulation. The proposed rule does not impose any additional commitments on
the ILEC beyond that which currently exists under existing Rule 4901:1-4-05, O.A.C. We
agree with the comments of the Consumer Groups, as confirmed by AT&T Ohio with
regards to its own company-specific situation, that by the time these rules are finalized,
ILECs with current EARPs should have already met the commitments required to
participate in both EARP and alternative regulation for BLES.

With regard to OTA's concern that automatic Lifeline enrollment has been delayed
due to the inability of carriers to receive necessary information from certain governmental
agencies, while the Corrunission is aware of this situation, we do not find it necessary to
revise the rule as suggested by OTA. Under the current circumstances, the Comnvssion
finds that ILECs subject to elective alternative regulation must only comply with the
Corrunission's existing directives with regard to Lifeline service. Specifically, ILECs are
only required to auto enroll customers into qualifying programs to the extent that the
various governmental agenci.es accomodate such enrollment. Once resolution of this issue
is reached, the ILECs shall work with the staff to comply with any directives regarding
Lifeline service and automatic enrollment.

The Consumer Groups recommend that the Commission enhance the current EARP
commitments to include the ubiquitous deployment of advanced services throughout all of
an ILEC's central offices and to require the ILEC to update the Lifeline commitment to offer
a discounted lifeline/advanced services package as proposed by the Consumer Groups in
recent telephone merger cases.4 In addition, the Consumer Groups recommend the
addition of two new commitments including funding new and existing community
technology centers and providing support to community voice mail programs within an
1LEC's territory. The Consumer Groups posit that an ILEC should meet all of these

4 See Case No. 05-269-TP-ACO ( 05-269), In the Matter of the Joint Appticatfon of SBC Commanications Inc. and
AT&T Corporation for Consent and Apprwat of a Change in Control; Case No. 05-9:97 TP-ACO, In fhe Matter of
the Joint Application of Verizon Communications, Inc. and MCI, Inc. forConsent and Approaal of a Change in
Control.
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commitments prior to receiving alternative regulation for BLES (Consumer Groups Initial
Comments at 37, 38; Reply Comments at 22).

Cincinnati Bell, Verizon North, AT&T Ohio and OTA disagree with the Consumer
Groups' proposal to impose additional commitments. Cincinnati Bell argues that the
Consumer Groups' proposed imposition of additional social commitments as a
requirement to attain alternative regulation of BLES is not consistent with H.B. 218 because
the law does not contain any such requirements. Further, Cincinnati Bell believes that i
imposing such requirements would be anticompetitive because only the fLEC would be
subject to them and this would place ILECs at a disadvantage when competing with CLECs
and alternative providers, none of which are subject to any such requirements (Cincinnati
Bell Reply Comments at 11).

Verizon North argues that the Consumer Groups' proposed imposition of "specific ':.
commitments" has no basis in the statute and is unlawful (Verizon North Reply Conunents
at 4). AT&T Ohio claims that the Consumer Groups' proposed commitment of ubiquitous
deployment of advanced services throughout all of the ILECs' central offices, rather than as
currently required by the EARP rules, was made without regard to the cost or feasibility of
the proposal (AT&T Ohio Reply Comments at 42). OTA also believes that the Consumer'
Groups' suggested commitments are inappropriate and unlawful. Likewise, OTA views
the proposed commitments as a burden that would be placed on ILECs alone. OTA argues
that the Consumer Groups' proposals result in obstruction and discrimination and add
little to a fair debate of BLES alternative regulation (OTA Reply Comments at 5,6).

The Comsnission agrees with the ILECs that enhanced or additional commitments
would not be appropriate in a competitive environment. In such an environment, an ILEC
should have the appropriate incentives to deploy additional advanced services and provide
other public benefits to consumers. Additionally, the Commission notea that testimony
provided at the public hearings in this proceeding demonstrates the widespread
philanthropic activities of ILECs in Ohio resulting in public benefit to Ohio consumers (e.g.,
Cincinnati Tr. at 28, 31, 32; Columbus Tr. at 32-34, 37,39; Mansfield Tr. at 34). Thus, the
Commission declines to adopt the proposals for enhanced or additional commitments as'
set forth by the Consumer Groups for the purpose of requiring additional public benefits to
consumers.

C. Rule 4901:1 4 09 - Filing recluirements and DLOCess for application

The staff proposed requisite time frames and a process for the application and all
required exhibits. As described below, comments were filed in response to the review and
automatic approval process, including the exchange-by-exchange analysis.
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I

I

1. Proposed Rule 4901:1-4-0(B)(3) - Application exhibits

As part of Rule 4901:1-4-09 (B)(3), the staff proposed that one of the exhibits to the
application should be supporting information and a detailed analysis demonstrating that
the applicant meets, on an exchange basis, at least one of the competitive market tests, as
set forth in paragraph (C) of Rule 4901:1-4-10, or an alternative competitive market test
proposed by the ILEC.

AT&T Ohio states that it is unclear as to how much information will constitute
sufficient supporting infonnation and what level of detailed analysis wlll be considered
appropriate to satisfy the application process (AT&T Ohio Initial Comments at 7,8).

We view AT&T Ohio's concerns regarding the sufficiency of the supporting
information and the level of detailed analysis as being equally applicable in any application
made before the Commission. We have, however, intentionally designed all of the market
tests so that ILECs would have access to sufficient information to satisfy the proposed tests
in those areas where the company faces a level of competition necessary to satisfy the
competitive market test. Moreover, even if the initial application failed to contain the
needed information, the company would still have an opportunity to supplement its filing
in order to rectify any deficiencies.

The Commission finds that the requisite appliication and its accompanying exhibits
should be filed in a form similar to appendix A to this opinion and order. Further, the >
staff's proposed Rule 4901:1-4-09(f3)(3) should be modified to indude an attestation
verifying the veracity of the data upon which the application is premised. The affidavit
should be filed in a form similar to appendix B to this opinion and order.

2. ProRosed Rule 4901:1-4-09(C) - Prefiling reguirement

As part of proposed Rule 4901:1-4-09(C), the staff proposed that not later than thirty
days prior to the filing of an application, the applicant was to provide a copy of its ;,
proposed application and all required exhibits to the staff for review.

In its comments, AT&T Ohio states that the proposed application process, while
being relatively straightforward and modeled after the successful process used for the
EARP rules, has several arduous elements. First, AT&T Ohio explains that the prefiling
requirement, which is also a part of the existing EARP rules, is burdensome and
unnecessarily extends the approval time frame with no real countervailing benefit except.
for the "advance notice" it provides to the staff (AT&T Ohio Initial Comments at 7). AT&T
Ohio further avers that ILECs planning on opting into the new rules will certainly consult
with the staff prior to doing so. Therefore, AT&T Ohio suggests that the Commission
encourage the ILECs to provide the courtesy of advance notice to the staff without the need
for a prefiling requirement, which would add unnecessary time into the process (Id.). In
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response to AT&T Ohio's proposal, OCTA and AARP state that the staff's prefiling
requirement is appropriate and should remain as part of the final rules (OCTA Reply
Comments at 1, 2; AARP Reply Comments at 41).

A prefiling requirement is more advantageous to the company than it is to the staff.
It essentially allows the company an opportunity for staff to preview an application to
ensure that it is sufficient without delaying the auto approval time clock. Thus, the '
Commission sees no reason to require companies to prefile an application in advance of the
commencement of the auto time frame. In the event that that application is found to be
insufficient, the auto time clock may be suspended.

3. New Rule 49011-4-09 (Dl - Intervention

Although not originally included as part of the staff's proposal, the Commission
finds that, consistent with Rule 4901-1-11, O.A.C., afl persons seeking intervention must file
the appropriate motion with the Commission within seven days of the ILECs' application.
This rule is necessary in order to allow for a timely resolution of all applications filed
pursuant to Chapter 4901:1-4, O.A.C. Therefore, this requirement shall be incorporated
within the final adopted Rule 4901:1-4-09, O.A.C., as Rule 4901:14-09(D), O.A.C.

4. EEMosed Rule 4901:1-4-09(E) - Confidential information.

As part of Rule 4901:1-4-09(E), the staff proposed that all confidential information
filed by the ILEC will be eligible for proprietary treatment in accordance with Rule 4901-1-
24, O.A.C.

The Consumer Groups suggest that in order to ensure that interested parties have
access to the ILEC data, the Commission should make access to any information that an
ILEC asserts is confidential available through a blanket protective order. The Consumer
Groups reason that although the staff proposes that confidential information filed by ari :
ILEC wiIl be eligible for proprietary treatment in accordance with Rule 4901-1-24, O.A.C., it
does not provide for an expedited process (Consumer Groups Initial Comments at 19).
Further, the Consumer Groups contend that interested parties should not be required to go
through the process of negotiating a confidentiality agreement with the ILEC within the
twenty-day time frame required for a response to the ILEC's application (Id. at 20). AARP
concurs that a blanket protective order should be adopted in each proceeding to save time
and expense involved in obtaining confidential treatment of information (AARP Reply:
Comments at 38,39).

While the Commission disagrees with the expressed need for a blanket protective
order, the Commission recognizes the need for parties to obtain timely information.
Therefore, the ILECs are directed to negotiate such agreements in good faith and in a
timely manner. As discussed further below, the Commission has also extended the time
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frames related to BLES alternative regulation cases. Based on this determination, the
Commission finds that the staff's proposed rule should be modified and incorporated
within the final adopted Rule 4901:1-4-09, as denoted in the attached appendix.

5. pMosed Rule 4901:1-4-09(F) - Ohjection time frame

As part of Rule 4901:1-4-09(F), the staff proposed that any interested entity who can ^
show good cause why such application should not be granted must file with the
Commission a written statement detailing the reasons within twenty calendar days after
the application is docketed.

The Consumer Groups suggest that the twenty-day time frame proposed by the staff
for parties to show good cause why the BLES alternative regulation appllcation should not
be granted is too short and unreasonable. Consumer Groups further argue that twenty
days is inadequate to allow for the parties to resolve potential confidentiality issues, to
obtain and analyze data submitted for each exchange, and to submit written statements
detailing reasons why the application should not be approved (Consumer Groups Initial
Comments at 17, 18). Consumer Groups opine that, given the complexity of BLES
alternative regulation applications as compared to elective alternative regulation
applications, the time frame for interested parties to file objections should be at least twice
the current allotted twenty-day period (Consumer Groups Initial Comments at 18,19). The
AARP concurs with the Consumer Groups' objection to the short time frames for comment
filings and recommends a sixty-day review (AARP Reply Comments at 38).

The Commission agrees with both the Consumer Groups and AARP that the staff
proposed twenty-day time frame is unnecessarily short and, therefore, we detertrtine that
staff's proposed time frame should be expanded to forty-five days within the final adopted
Rule 4901:1-4-09, O.A.C.

6. prooosed Rule 4901:1-4-09(G), -Automatic apR oval

The staff proposed as part of paragraph (G) of proposed Rule 4901:14-09 that:

An ILEC's application shall be approved automatically and
become effective on the ninety-first day after the initial filing is
made with the Commission, unless suspended. In cases where
the Commission determines a hearing is necessary and/or a
suspension is ordered, the Commission will render a decision
on the application within two hundred seventy days of filing.
Applications containing competitive market test proposals not
found in paragraphs (C)(1) to (C)(3) of rule 4901:1-4-10 of the
Administrative Code will not be subject to the automatic time
frames.

^p ^,x^'7
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The Consumer Groups contend there should be no automatic approval t'nne frame
for BLES altemative regulation applications filed using one of the competitive market tests
outlined in proposed Rule 4901:1-4-10. They maintain that this short process does not
allow enough time for proper examination of the detailed information contained within the
application and that this type of application should be subject to extensive scrutiny,
including a hearing process and cross-examination. The Consumer Groups further explain .
that the statute does not require the Commission to act upon a BLES alternative regulation
application within a given time period and that the rationale for the elective alternative
regulation automatic approval process does not exist for BLES alternative regulation.
(Consumer Groups Initial Comments at 16,17).

Regarding the alternative competitive market test proposed by the staff, the
Consumer Groups recommend that the Commission adopt a process whereby an '
application containing an alternative competitive market test is automatically suspended
and set for an evidentiary hearin.g to be held 120 days after the application is filed.
Moreover, the Consumer Groups posit that the Conunission should not be constrained to
issue a decision within two hundred seventy days after an application offering an -
alternative comparative test is filed (Id. at 22, 23). On the other hand, OTA, Verizon North,
and Cincinnati Bell all comment that the staff proposed time frames for the automatic
approval should be shortened from ninety-one days to forty-six days. AdditionaIly, in the ^
event of a suspension, these ILECs believe that suspension period should be shortened
from two hundred seventy to one hundred thirty-five days (OTA Initial Comments at 8;
Verizon North Initial Comments at 3 and 7; and Cincinnati Bell Initial Comments at 18)

In their reply comments, the Consumer Groups state that the more truncated
automatic approval time frames suggested by OTA, Cinchvtati Bell and Verizon North'
woald compound the lack of meaningful participation by the public by causing the
Commission to unnecessarily and unwisely act in even more haste (Consumer Groups
Reply Comments at 23). AARP strongly supports removal of the automatic approval.
process and states that BLES is an essential service that should not be price deregulated on
an automatic basis (AARP Reply Comments at 38). .

Contrary to the initial comments filed by OTA, Verizon North and Cincirmati Bell to'
shorten the time frames the OCTA believes that the staff's proposed time frames contained
in proposed paragraph (G) are appropriate (OCTA Reply Comments at 1, 2). OTA argues
on reply that the Consumer Groups' recommendations seeking extensive discovery,
evidentiary hearings, numerous public forums on each application and a mandatory
review of a BLES alternative regulation plan in the fourth year are all intended to deter the
adoption of BLES alternative regulation and thwart the legielative intent of the process
itself (OTA Reply Comments at 5). OTA further submits that Department of Defense's
proposal of a three-year term for BLES alternative regulation is unnecessary and
burdensome, obstructive and unduly restrictive and should be rejected (Id. at 6).
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Similarly, Cincinnati Bell suggests that the Consumer Groups' attempts to
overcomplicate and delay the process ahould be rejected (Cincinnati Bell Reply Comments ;
at 9). Cincinnati Bell claims that the Consumer Groups' request for public hearings on
every BLES alternative regulation application provides no additional benefit. Further,
Cincinnati Bell states that evidentiary hearings are unnecessary and are not required by
statute. Moreover, Cincinnati Bell asserts that if an interested party was to have factual
evidence that the information contained in the I[.BC application was inaccurate the
application review period would still provide for ample review time (Id. at 10). Cincinnati
Bell also asserts that the Consumer Groups' proposal of a mandatory fourth-year review of
all ILEC BLES alternative regulation plans is inefficient and unnecessary as the
Commission is already empowered to modify or revoke plans if competitive conditions no

longer exist (Id. ).

The Commission recognizes that a ninety-day automatic approval proceas for
applications filed using one of the competitive market tests discussed below presents
interested persons with a short time line in order to acquire, evaluate and digest the
detailed technical documentation that will accompany an ILEC's application for BLES
alternative regulation in.a given exchange. Accordingly, we find that it is appropriate to
extend the automatic approval time frame to one hundred twenty days after initial filing
with the Commission.

Additionally, the Commission, on its own motiore, is allowing for suspension of a;
BLES alternative regulation automatic approval time frame by the legal director or an
attorney examiner. Further, consistent with the rules governing elective altemative
regalation, and contrary to the Consumer Groups' comments, the Commission determines
that hearings should only be held in extraordinary circumstances. In light of the
determinations made above, the staff's proposed rule should be modified accordingly.

As for the Consumer Groups' concerns regarding the handling of applications
containing an alternative competitive market test, the Comm3ssion has revised the rule to
clarify its intent. Applications proposing an alternative competitive market test are not
subject to the one hundred twenty-day automatic time line, or the two hundred seventy-
day limit on rendering a Commission decision. Rather, the Commission will establish the
appropriate process and time frames for such consideration after reviewing each relevant
application.

D. Rule 4901:1-4-10 - Competitive market test

1. Staff 12rouosed comRetitive market test area

The staff's' proposed Rule 4901:1-1-10(A) requires that an ILEC applying for
alternative regulation of BLES and other tier one services must demonstrate that it satisfies
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at least one of the competitive market tests in each of the requested telephone exchange ,
area(s), and must apply the test to individual telephone exchange area(s) within its
application.

The Consumer Groups and AARP support the staff proposal of an exdmge-specific
application of the competitive market test and point. out that it is consistent with tlris
Commisaion's prior determination in the mass market impairment analysis proceeding5
and with other states. The Consumer Groups point out that the Commission in the
impairment proceeding found that large areas like metropolitan statistical areas (MSAs) or
an entire ILEC service territory are not appropriate geographic areas to judge the existence
of barriers to entry or whether there are real competitive alternatives (Consumers Groups
Initial Comments at 26; AARP Initial Comments at 34).

Cincinnati Bel1 argues that the staff proposal defin.es the relevant market area too
narrowly, and proposes that each ILEC should be able to propose its own market
definition. If the Commission does define a market standard, Cincinnati Bell posits that the
market should be defined as the ILEC territory within an MSA. Cincinnati Bell states that
the MSA is the more appropriate measure of competition as most competitors choose to
enter markets throughout metropolitan areas. According to Cincinnati Bell, telephone
exchanges have no significance from an economic or consumer perspective. Cincinnati Bell
states that an MSA analysis would also have the benefit of mitigating the effects of ^
population shifts from the urban to the suburban and rural areas and population data is.
readily available on an MSA, rather than an exchange basis (Cincinnati Bell Initial
Comments at 11-13). In its initial comments, the Department of Defense supports the use
of telephone exchange areas as a precise measure of competitive market conditions!
(Department of Defense Initial Comments at 12). However, in its reply comments, the:
Department of Defense agrees with Cindmati Bell's proposal to use MSA as the
geographic market for competition evaluation by the Commission and, for any region!
outside an MSA, the Department of Defense proposes that local exchange areas be used
(Department of Defense Reply Comments at 13).

OTA proposes to remove references to exchanges and instead replaces the term with
market areas (OTA Initial Comments at 8). Similarly, AT&T Ohio argues that exchange
boundaries are "essentially irrelevant" for intermodal competition and proposes that the
Commission eliminate telephone exchanges from the test (AT&T Ohio Initial Comments at
22). Verizon North does not agree with the exchange level of analysis required by the
staff's proposed tests and believes that, due to the large number of exchanges, it will be
administratively burdensome and unnecessary. Verizon North claims that the
Commission has moved away from collecting information on an exchange level, and such
information may not be even available. In the alternative, Verizon North recommends that

g Case No. 03-2040-TP-COI, In the Matter of the Implementation of the Federal Communications Commission's
Triennial Reoiem Regarding Incal Circuit Switching in the Mass Market.
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the Commission adopt a statewide measurement, or if less than statewide, the test should
be applied on an extended area service (EAS) local calling area basis (Verizon North Initial
Comments at 4).

The Department of Defense objects to the arguments of OTA, AT&T Ohio, and •
Verizon North against the staff's proposal to perform the competitive market evaluation on :
an exchange level and to their alternative suggestion that the Commission adopt statewide
market evaluation standards. Moreover, the Department of Defense argues that
competition does not exist in all areas (Department of Defense Reply Comments at 13).
OCTA also objects to OTA, AT&T Ohio, and Verizon North's proposals to adopt a
statewide market evaluation as well as Cincinnati Bell's proposal to adopt an MSA
analysis. OCTA opines that the rules must provide an objective definition of the market,
and staff's proposed use of exchanges is the best option available (OCTA Reply Comments ;
at 2). Similarly, AARP recommends that the Commission reject Cincinnati Bell's proposal :
to perform the competitive market test on an MSA level, and argues that MSAs include a
mix of adjoining rural areas and small towns that have different market environments.,
AARP maintains that it is critical that the rules for BLES price deregulation employ a
proper level of granularity of data to avoid having consumers in areas that do not have
competitive alternatives being swept into price deregulation as a result of using overly
large market areas that contain both competitive and noncompetitive areas (AARP Reply
Comments at 35-37).

The Commission agrees with the Consumer Groups, AARP and OCTA that there
should be an objective definition of the market that allows for evaluation of competition in
the marketplace on a reasonably granular level. We find support for our condusion in
Sectfon 4927.02(A)(2), Revised Code. According to that section, it is the policy of the state :
to "[r]ely on market forces, where they are present and capable of supporting a healthy and :
sustainable, competitive telecommunications market, to maintain just and reasonable rates.
..:' We conclude that proposals to use an entire ILEC territory in the state or to use MSAs
for conducting competitive market evaluation would not provide a reasonable level of.
granularity to ensure that the only areas which win more pricing flexibility are those in
which market forces are present to support a healthy, competitive environment.
Conducting the competitive market analysis on a telephone exchange area basis as :
proposed by staff, on the other hand, would allow, in our opinion, for the evaluation of
competition in the marketplace on a granular level that exhibits similar market conditions
within its boundary. To the extent that an ILEC believes that competition is more
widespread than an exchange, the company may group multiple exchanges together in its
application. Further, an ILEC is not precluded from proposing a market different than a
telephone exchange as part of an alternative competitive market test.

Contrary to, Verizon North's argument that the Commission has moved away from
cnllecting information on an exchange level, and that it may not even be available, we note
that all ILECs in Ohio are required to provide the number of residential access lines on a
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telephone exchange area basis in their annual reports that are submitted to the
Commission. Additionally, we note that the CLECs are certified by the Commission by
telephone exchange area. Accordingly, we adopt staff's proposal to use telephone
exchange area as the predefined market for purposes of evaluating competition for BLES in.
the marketplace or the existence of reasonably available alternatives to BLES in the final
rules.

2. ProRosed Rule 4901:1-4-10(C)

a. Barriers to entry

The Consumer Groups argue that the staff's proposed tests do not meet the statutory
requirements to allow for alternative regulation of BLES as permitted by Section 4927.03, !
Revised Code, because the proposed tests fail to show that there are no barriers to entry for
BLES as required by Section 4927.03(A)(3), Revised Code. In support of their position, the
Consumer Groups attached the affidavit of witness Dr. Roycroft to their comments.
According to Dr. Roycroft, if the staff's proposed competitive market tests are met, it does
not demonstrate that there are no barriers to BLES entry. He contends that to the extent
that there may be competition for BLES in Ohio, it exists because some carriers have
overcome those barriers for now, yet barriers to BLES entry continue to exist (Consumer !
Groups Initial Comments at 9). Among barriers to entry identified by Dr. Roycroft are:

(1) The lack of ILECs entering into interconnection agreements with
competitors and the declining number of interconnection agree-
ments.

(2) The R,ECs' economies of scale and scope and their lower cost of
capital.

(3) The ILECs' advantages in terms of access to rights-of-way.

(4) The ILECs' benefit of being first in the marketplace.

(5) The level of wholesale rates paid by CI.ECs, as well as the ILECs'
long-term contract requirements.

Finaliy, Dr. Roycroft argues that staff's proposal to allow ILECs to demonstrate that,
the statutory criteria are satisfied through an alternative competitive market test does not:
suggest a "barriers to entry" analysis as a component of the alternative test (Consumer
Groups' Initial Comments, Roycroft Affidavit at 15-40).

It is AARP's position that the rules lack the H.B. 218 requirement that the
Commission find that there are no barriers to entry, and further it is AARP's position that.
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barriers to entry should be separately defined and identified and evaluated in detail for the
residential market. AARP suggests that the Commission specifically consider the
following barriers to entry in making its statutorily required findings: ILECs' economy of
scale; joint level of exit and entry barriers; product differentiation; capital requirements; ;
and sunk costs (AARP Initial Comments at 10, 11). AARP concurs with the Consumer
Groups' recommendation that the Commission should adopt a rebuttable presumption that
barriers to entry for competing BLES exist throughout the state (AARP Reply Comments at
9).

Cincinnati Bell objects to the Consumer Groups' interpretation of the statutory
requirement regarding no barriers to entry to mean that another provider offer exactly the
same stand-alone BLES service an ILEC is required to provide. Cincimiati Bell argues that
the Consumer Groups' interpretation would ensure that no ILEC could ever receive the
benefit of BLES alternative regulation no matter how competitive the market. Cincinnati
Bell opines that the Commission's finding of no barriers is one of the purposes of an
objective competitive test. It is Cincinnatf Bell's position that when multiple, unaffiliated,
facilities-based providers are providing services in the market that ls the subject of an ILEC
application, that fact demonstrates that no barriers to entry exists (Cincinnati Bell Reply
Comments at 2, 3).

Similarly, AT&T Ohio objects to the position of the Consumer Groups and AARP '!
that the rujes lack H.B. 218's requirement that the Commission find that there are no ':
barriers to entry separately for the residential market and evaluated in detail using a
metrics test. AT&T Ohio maintains that Section 252(a) of the 1996 Act is carried over to the !
Ohio law through H.B. 218 and is better analyzed on the basis of contestable markets.
AT&T Ohio argues that no one can suggest that Ohio's telecommunications market is not (
contestable. AT&T Ohio also argues that AARP ignores the fact that the very presence of
CLECs and cable companies in the marketplace, which AARP views as a significant source;
of facilitles-based competition for ILECs, proves that there are no barriers to entry in the
provision of BLES (AT&T Ohio Reply Comments at 19, 2U, 23).

AT&T Ohio counters the Consumer Groups' argument, advanced by Dr. Roycroft,
that interconnection agreements may act as a barrier to entry, by stating that the very
existence of these federally mandated interconnection agreements is proof of competition.
AT&T Ohio further points out that competitors also enter into voluntarily negotiated
commercial agreements. As to Dr. Roycroft's argument that the ILECs' economies of scale
and scope and lower cost of capital constitute barriers to entry, AT&T Ohio contends that
Dr. Roycroft ignores the fact that several well-funded CLECs operating in Ohio are
growing and performing to the satisfaction of their investors. In response to Dr. Roycroft's
argument that ILECs' advantages in terms of access to rights-of-way represents a barrier to
entry, AT&T Ohio points out that federal and state law requires ILECs to provide other
carriers with access to their facilities, and that intermodal providers (e.g., cable companies
and wireless carriers) are already in the rights-of-way. As to the claim that wholesale rates
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charged by the ILECs serve as a barrier to entry, AT&T Ohio argues that these rates are set
by the state commission at just and reasonable levels, and that while these rates impact the
CLEC competitors, these rates have no visible impact on the overall competitiveness of the !
marketplace. As to the claim that ILECs' long-term contract offerings serve as a barrier to
entry, AT&T Ohio contends that BLES is rarely the subject of any special contracts, and in
almost all cases is provided pursuant to tariffed rates, terms and conditions (AT&T Ohio
Reply Comments at 29-32).

Additionally, Verizon North objects to the Consumer Groups' analysis of the
barriers to entry test. Contrary to the Consumer Groups' analysis, Verizon North argues
that a "no barriers to entry" finding does not equate to the conclusion that there are no
challenges to entry in the competitive telecommunications market. While there are very
difficult challenges to operate in a competitive market, Verizon North posits that
challenges are not the same as barriers that prevent a carrier from even trying to compete.
Verizon North maintains that the fact that even one competitor operates in a service
territory of an ILEC proves that no barriers to entry exists (Verizon North Reply Comments
at 3).

AT&T Ohio recommends that the Commission explicitly find that if a competitive
test is met, there are no barriers to entry as contemplated by H.B. 218 (AT&T Ohio Initial
Comments at 23). Cincinnati Bell suggests that the staff proposal should find that there are
no barriers to entry in the applicable market in accordance with Section 4927.03, Revised'
Code, as guided by the policy statements set forth in Section 4927.02, Revised Code
(Cincinnati I3ell Initial Comments at 3). It is Verizon North's position that today it is self-
evident that there are no barriers to entry in Verizon North's service territory as those;
barriers were removed years ago (Verizon North Initial Comments at 3). OTA maintains:
that the staff's proposal far exceeds any reasonable test for no barriers to entty. OTA;
asserts that the statute tests the possibility of competition at a competitor's choosing but
does not require an assessment of the number of competitive efforts made. Additionally,;
OTA argues that H.B. 218 makes no distinction between residential and business barriers to
entry (OTA Initial Comments at 9).

AARP disagrees with AT&T Ohio's recommendation that the Commission find, as a
result of its competitive test, that there are no barriers to entry, arguing that the statutory'
requirement for the Commission finding no barriers to entry is entirely separate from the
provisions of the competitive market test. AARP recommends that the Commission make
a separate and specific fact-based finding as to whether or not barriers to entry exist.;
AARP questions Verizon North's statement that it is self-evident that there are no barriers
to entry in Verizon North's service territory as those have been removed years ago. AARP
argues that if Verizon North is referring to the 1996 Act requirements for market opening,
the latest court and FCC actions limiting the list of unbundled network elements (UNEs)
required to be offered by ILECs discounts any conclusion that markets are fully and
irreversibly open to competition (AARP Reply Comments at 9-11).
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Similarly, the Consumer Groups object to OTA's assertion that the statute makes no '
distinction between residential and business barriers to entry. The Consumer Groups
contend that even if it were true that there are no barriers to entry in providing BLES to
business customers, Dr. Roycroft's affidavits demonstrate that there rema9n barriers to
entry for residential customers. Further, they maintain that the ILECs, in their initial
comments, avoided any consideration of actual barriers to entry (Consumer Groups Reply
Comments at 11-13).

The Commission recognizes that H.B. 218, codified in Section 4927.03(A)(3), Revised
Code, requires the Commission to find that there are no barriers to entry in order to
authorize alternative regulation for BLES. However, we do not accept AARP's and the
Consumer Group's interpretation that any condition which makes entry more d4fficalt
constitutes a barrier to entry. The Commission acknowledges that the issues identified by
AARP and the Consumer Groups as barriers to entry are indeed challenges that face any
new entrant in a given market. Federal and state laws and rules exist to minimize the effect
of such challenges and to prohibit ILECs from using such issues as barriers to entry. We
agree with Verizon North that the statute does not require that there be no challenges to
entry in the competitive telecommunications market. Challenges that face a new
competitive entrant in a given market are not the same as bamers that prevent a carrier
from even being able to compete in that market.

In regard to AARp's and Consumer Groups' recommendation that the Commission
evaluate barriers to entry separately for the residential market, the Commission notes that
the rules attached to this Order acknowledge, to some extent, the concerns expressed by
these entities and, therefore, focus the tests on the residential market.

On balance, we find that if the ILEC satisfies one of the competitive market tests
adopted by the Commission in Rule 4901:1-1-10(C), in a given telephone exchange area,
this presents sufficient evidence that competitors for BLES are able to enter the market and
compete with the ILEC in that market. As a related matter, by virtue of the fact that the
adopted rules require a demonstration that competitors have captured a sufficient
percentage of residential access lines, we conclude that such a demonstration signifies that
there are no barriers to entry in that telephone exchange area. To this point, we clarify that
the final adopted rules authorizing the ILECs to propose an alternative competitive market
test require the ILECs to satisfy division (A) of Section 4927.03, Revised Code, in its
entirety, induding the demonstration that that there are no barriers to entry.

b. Reasonably available alternatives and competition for BLES

The Consupler Groups argue that the staff's proposed tests do not comply with
Section 4927.03, Revised Code, because the proposed tests do not show that BLES is subject
to competition or has reasonably available altematives, as required by Section
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4927.03(A)(2), Revised Code. In support of their position, the Consumer Groups attached
the affidavit of Douglas S. Williams. Mr. WiIIiams argues that intermodal services do not
represent competition for, reasonably available alternatives to or functionally equivalent
services for ILEC-provided BLES (Consumer Groups Initial Comments at 6-9).

According to AARP, BLES addresses the needs of that segment of the population
that is not interested in the more sophisticated features of the telecommunications network.
AARP posits that bundles exist for those users who appreciate features and are intensive
users of the telecommunications network. AARP argues that any competition focused on ,
service bundles will not serve to constrain prices for BLES. Therefore, AARP urges the
Commission to provide for analysis and data that only pertain to BLES and to exclude any ',
data regarding access lines included in service bundles (AARP Initial Comments at 4-8).
AARP and the Department of I?efense argue that cable telephony should not count as :
being a functionally equivalent substitute for BLES, unless it is demonstrated that it is ,
equivalent to BLES on the key parameters of price, quality of service, terms and conditions
and service definition. The Department of Defense argues that cable telephony may not be
as attractive to business customers as it is to residential customers (AARP Initial Comments
at 29; Department of Defense Reply Comments at 8). AARP acknowledges that wireless
subscription recently increased due to mobility benefits and different calling plans to a
point nearly equivalent to wireline end user service levels. AARP argues that wireless
service is more of a complement to wireline service rather than a replacement for it y
because: (a) customers use wireless service for long distance calling; (b) customers typically
cannot get bandwidth at the DSL/cable modem level for Internet access; (c) wireless
service quality is variable; and (d) wireless service is often included as an element of a
bundle which includes wireline service. Accordingly, AARP maintains that wireless
service is not a substitute for basic local exchange residential service due to price, function
and quality of service reasons (AARP IniHal Comments at 29-32).

OTA disagrees with the Consumer Groups' argument that ILECs' BLES is subject to .
neither competition nor reasonably available alternatives. OTA maintains that cable;
providers market their VoIP service as a substitute for switch-based BLES and that wireless
service provides the same functionality as BLES, including 9-1-1 service in most markets,'
and is available from multiple providers in virtuaAy every market. OTA argues that H.B.
218 only requires the evaluation of "reasonably available alternatives" to BLES (OTA Reply:
Comments at 4).

Cincinnati Bell objects to Consumer Groups' and AARP's position regarding the,
lack of "competition" and "reasonably available alternatives" from competitive products
that are exactly like BLES. Cincinnati Bell maintains that the true test is whether there is :
product substitution; products that, while not exactly the same, are viewed by consumers
as substitutes. The company argues that the fact that there is clea.rly some wireless
substitution for BLES is a sufficient indication that it is a reasonable alternative. Cincinnati
Bell also argues that consumers' perception of BLES is changing, demonstrated by the fact
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that only a small percentage of consumers subscribe to stand-alone BLES. The company
maintains that every customer subscribing to a bundled service which includes BLES is, by
definition, also a BLES customer. Further, Cincinnati Bell believes that just because an
alternative service (i.e., wireless, VoIP and cable telephony) might incl.ude other features•
and fanctionatities, it does not change the fact that the alternative service provides the
same basic functionality, including the ability to place and receive voice caIls to other
public switched telephone network end users. Therefore, Cincinnati Bell contends that
these alternative services are functionally equivalent to BLES (Cincinnati Bell Reply
Comments at 5-7).

Similarly, AT&T Ohio objects to the argument that in order for the ILEC to meet the
competitive tests, competitors must offer a "perfect substitute" to BLES. AT&T Ohio
maintains that, according to economic theory, competition causes firms to develop new
products, services and technologies as substitutes for the original product. Such substitutes
do not have to be perfect substitutes in order for competition to flourish (AT&T Ohio Reply
Comments at 7). As to AARP's argument that wireless, VoIP, service bundles and cable
telephony are not functionally equivalent to BLES, AT&T Ohio posits that each of these .
alternatives allow the customer to make and receive telephone calls, which is the essence of :
the functional equivalence (Id. at 21).

It is AT&T Ohio's opinion that the significant loss it experienced in retafl and
wholesale operations lately is attributed to the growing intermodal competition. In
support of its argument, AT&T Ohio cites data included in the FCC's reports that: the
quantity of wireless lines now exceeds the quantity of landlines in Ohio; that wireless
phones are now a mass-market consumer device; in the second half of 2004,53 percent of .
adults lived in households with only wireless phones; and one-third of afl households
receive more than half of their calls over wireless phones. Also, AT&T Ohio cites data :
included in the FCC's reports demonstrating the growth in the cable telephony market
(AT&T Ohio Initial Comments at 15-17).

AARP characterizes AT&T Ohio's use of the FCC's reported data on the wireless
and cable telephony markets as being an "apples to oranges" comparison on both a price
and functional basis (AARP Reply Comments at 2-5). AARP argues that there are dear
market segments in the residential market; customers that consider and purchase a
bundled service and others that need little or nothing more than BLES (Id. at 7, 8).
Likewise, the Department of Defense posits that intermodal competition is usually a
comptement rather than a replacement for conventional wireline telecommunications
(Department of Defense Reply Comments at 8).

Similarly, the Consumer Groups object to the position expressed by AT&T Ohio and
Cincinnati Bell that there are many competitors offering identical services or. reasonably, .
close substitute services to BLES. Specifically, the Consumer Groups assert that stand-
alone BLES, and not bundles of services, is required to be examined pursuant to H.B. 218
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with respect to whether there are identical services or functionally equivalent services. The
Consumer Groups allege that since CLEC competition is declining, the ILECs must now
rely on intermodal alternatives to justify alternative regulation for BLES. The Consumer
Groups maintain that the companies cannot show that intermodal services meet the
requisite statutory tests (Consumer Groups Reply Comments at 14,15).

In reviewing the record, the Commission finds that some of the comments filed, as
well as testimony from several customers at the local public hearings, indicate that
consumers' perception of BLES is changing. More customers are substituting their
traditional BLES with competitive service offered by alternative providers such as wireline
CLECs, wireless, VoIP and cable telephony providers (Columbus Tr. at 27, 39; Cincinnati
Tr. at 20, 33, 37, 39, 48; AT&T Initial. Comments at 15-17). Although the products offered by
those alternative providers may not be exactly the same as the ILECs' BLES offerings, those
customers view them as substitutes for the ILECs' BLES. Thus, the altemative providers
compete against the II.ECs' provision of BLES. We also note that Section 4927.03(A),
Revised Code, oompels the examination of whether customers have reasonably available
alternatives to BLES. The law does not restrict the "analysis of competition" and
"reasonably available alternatives" to competitive products that are exactly like BLES.
Indeed, the law provides that the Commission consider the ability of providers to make
functionally equivalent or substitute services readily available to consumers (emphasis
added). Whether a product substitutes for another product does not tum on whether the
product is exactly the same. Clearly, customers that leave an ILEC's BLES offering to
subscribe to another alternative provider's bundled services offering view such bundled
services offering as a reasonable alternative service, and a substitute to the ILECs' BLES.
Additionally, customers which subscribe to these bundled offerings are by definition BLES
customers. Accordingly, we find that, with technology advancements, alternative
providers such as wireline CLECs, wireless, VoIP and cable telephony providers are
relevant to our consideration in determining whether an ILEC is subject to competition or
customers have reasonably available altematives to the ILECs' BLES offering at competitive
rates, terms and conditions.

We acknowledge, as the Consumer Groups and AARP argue, that there is a
customer segment that does not want or need to purchase anything more than BLES or
BLES plus limited vertical features such as call waiting or Caller ID. However, the
existence of this. customer segment does not mean that the ILECs are facing less
competition for BLES in those markets. Furthermore, we point out that the stand-alone
BLES offering will continue to be available to this customer segment as an option under the
rule we adopt today.

c. Competitive market tests

The Consumer Groups propose a two-part test as an alternative to the staff
proposed market tests. This test is as follows:
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The applicant must demonstrate that there are no barriers to
entry associated with the provision of BLES. The applicant
must provide evidence of the absence of factors which would
inhibit timely, significant, and sustainable market entry. The
applicant must present evidence, including market share
evidence that market entry in each exchange is resulting in the
provision of BLES throughout the exchange, outside of
packages or bundles, by unaffiliated CLECs and facilities-based
CLECs.

The applicant must demonstrate in each requested exchange
that at least 20 percent of total residential access lines are
provided by unaffiliated facilities-based CLECs; that at least 35
percent of total residential access lines are provided by
unaffiliated CLECs (both facilities-based and nonfacilities-
based); and that BLES is available and is being provided by
unaffiliated facilities-based CLECs throughout the exchange, at
prices reasonably comparable to prices for the ILEC's BLES.

The Consumer Groups.raise a concern about the possibility for the use of fnultiple
tests by a si^igle ILEC under the staff proposal and suggest that if ILECs are given the
option to use their own competitive market test, they should be permitted only a single
alternative test per ILEC (Consumer Groups Initial Conunents at 26, 27). Specifically, Mr.
Williams, in his affidavit, argues that in the self-defined alternative test, the ILEC could
select different criteria than those proposed by staff and that an FLEC would have the
opportunity to define different geographic and/or product markets (Williams Affidavit at
6). AARP supports the two-part test proposed by the Consumer Groups and recommends
the two-part test as an altemative to the staff's proposed three tests (AARP Reply
Comments at 12).

Cincinnati Bell objects to two aspects of the Consumer Groups' proposed
competitive niarket test. First, Cincinnati Bell maintains that the test is based on the flawed
preniise that BLES is not subject to competition or does not constitute a reasonably
available alternative to BLES exists unless substantial stand-alone BLES is provided by
facilities-based CLECs in the same market. Second, Cincinnati Bell points out that although
the Consumer Groups claiu ► that their proposed test takes into account intermodal
competition, the test itself dearly requires that the competitive showing be made solely
with respect to CLECs. Further, Cincinnati Bell objects to the Consumer Groups' proposal
to prohibit ILECs from proposing altemative competitive market tests in addition to the
staff's proposed tests. Cincinnati Bell argues that the ILEC's ability to propose an
alternative competitive market test is not a loophole because any such test would still
have to satisfy the statutory requirements (Cincinnati Bell Reply Comments at 8, 9). AT&T
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Ohio also objects to the Consumer Groups' supposition regarding the ILECs' option to use
their own competitive market test, and further argues that the staff s proposal that an ILEC
could use any of the proposed four tests (the three standard tests and the company-specific ;
optional test) in an application for a given exchange is consistent with the requirement'I
outlined in Section 4927.03(A)(1)(a)(b), Revised Code, that competition or reasonably
available alternatives be present (AT&T Ohio Reply Comments at 28).

AARP also finds fault with the staff's proposed competitive market tests.
Specifically, AARP does not support the basic premise of the staff tests that assumes a;
trend of declining residential access lines in aggregate is indicative of competitive market
conditions for a specific service such as BLES. AARP argues that a change in aggregate
residential access line volumes is significantly influenced by demand factors other than a
demand for BLES. For example, AARP points out that as broadband connections have
grown, second line demand levels have fallen and that this does not necessarily indicate'
that competition for BLES lines is increasing. AARP, therefore, recommends that whenever
access line data is used, the Commission must ensure that AARP and any other interested
parties have adequate data to validate and verify the information. In addition, AARP
points out that H.B. 218 uses the term providers and thus the emphasis in the rules should.
be on the actaal provision, rather than simply an offering of BLES to consumers (AARP.
Initial Comments at 34-42).

AARP also posits that, due to court decisions and FCC rules that eliminated UNE-P,
CLECs may begin to transition to be "niche" players and limit their offerings to focus on
market segments that have the potential to maximize their profit. Accordingly, AARP
recommends that the Commission make clear in the rules that UNE-based service provided 1
by CLECs does not count as being functionally equivalent to BLES. According to AARP,

only CLEC services provided on a facilities basis are functionally equivalent to BLES on the ;
key parameters of price, quality of service, terms and conditions. AARP argues that its !
recommendation is supported by AT&T Ohio's recognition that traditional CLEC
competition is a rapidly eroding competitive factor (AARP Initial Comments at 25; AARP
Reply Comments at 18).

The Department of Defense believes that the staff proposal does not provide;
protections for business users. In particular, the Department of Defense takes issue with
the requirement of gauging the percentage of residential customers served by competitors.
The Department of Defense points out that there is a general misconception that business
users have more alternatives for telecommunications services than residential customers.
While the Department of Defense acknowledges that IL.ECs face intermodal competition:
from providers such as wireless, cable telephony and VoIP providers, the Department of
Defense argues that these services are often a complement and not a substitute for
traditional wireline services for business users due to reliability and services offered by
these providers. Furthermore, the Department of Defense points out that large business.
users often have remote locations in rural areas where competition may have not yet
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developed (Department of Defense Initial Comments at 7,8). The Department of Defense
recommends that the staff tests be applied separately for business and residential lines on
an exchange basis. According to the Department of Defense, basic business services should
only receive pricing flexibility if the services meet the business test for that exchange
(Department of Defense Initial Comments at 11, 12).

OTA disagrees with the Department of Defense's argument that business service is
not competitive because it is not competitive statewide. OTA acknowledges that while no
service is competitive in every locale statewide, business service is competitive in many
markets. OTA continues that any ILEC applying for BLES alternative regulation in a.given
market would have to demonstrate that there are no barriers to entry in that market (OTA
Reply Comments at 6). Similarly, Cincinnati Bell points out that there has been substantial
competition for business customers by facilities-based CLECs like MCI, Time Warner,
NuVox and Level 3 for a number of years as evidenced by competitive bidding for large
business customers' contracka by telecommunication carriers. Cincimiati Bell also points
out that the alternative competitive market test would apply on a market-specific basis, not
statewide (Cincinnati Bell Reply Comments at 12). Contrary to Department of Defense's
allegations that large business users often have remote locations in rural areas where no
competitive alternatives are available, AT&T Ohio argues that competition for providing
services to the federal government is significant, as demonstrated by information from the
General Service Administration's website (AT&T Reply Comments at 36,37).

It is OTA's position that none of staff's proposed tests could be met by any carrier in
Ohio. The tests fail, according to OTA, for several reasons, including the reliance on
diminishing CLEC competition; the arbitrary measure of line loss from the year 1996 rather
than each company's apex of access lines; and absolute measures that do not account for
the possibility of competition. OTA recommends that the Commission adopt a"bright
line" test that relies on practical observation and the capability for competition. OTA
maintains that such a test would be a more appropriate measure of no barriers to entry
than the consideration of arbitrarily measured line loss or a headcount of unaffiliated
CLECs offering competitive service to residential customers. OTA points to Missouri,
Michigan and Arkansas as states that have adopted significantly more straightforward
measures than those proposed by the staff (OTA Initial Comments at 8,9).

Furthermore, OTA proposes revisions to the proposed tests including: (1) the use of
the term "market area" in lieu of "exchanges"; (2) the use of the term to "alternative
providers" in lieu of "CLECs"; (3) the lowering of most access line percentages; (4) the
removal of all referenoes to residential service; and (5) in the first test, the use of "the year
in which the applicant served the greatest number of access lines" in lieu of "1996."
Finally, OTA proposes an additional test as follows:

An applicant must demonstrate in each requested market area
the presence of at least five unaffiliated alternative providers,
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and at least five percent of total company access lines have been
lost since the year in which the applicant served the greatest
number of access lines

(OTA In.itial Comments at 10; Exhibit OTA-1 at 16,17).

As to the arguments of OTA, Cincinnati Bell and AT&T Ohio that the Commission
should lower the staff's proposed access lines percentages, the Department of Defense
argues that ILECs still enjoy substantial market power at the statewide level as
demonstrated by the FCC's most recent "Local Telephone Competition Report," which
purportedly reflects that CLECs had only 15 percent of the Ohio market as of December 31,
2004.6 The Department of Defense also points to AT&T Ohio's acknowledgement in its
irtitial comments that the company has only 11 exchanges in Ohio where more than 20
percent of residential access lines are provided by unaffiliated CLECs (Department of
Defense Reply Comments at 7).

Cincinnati Bell urges the Commission to reject the staff's proposed competitive
market tests because the tests focus almost exclusively on CLECs and do not take into
account the competitive market as a whole, including intermodal providers. Cincinnati `
Bell points out that only one test allows for the demonstration of intermodal competition,
but only after the carrier has first shown a fifteen percent provision of CLEC access lines.
According to the company, the Commission must not ignore the evidence that more and
rnore customers are substituting services like VoJP or wireless for their traditional local
service. In sum, Cincinnati Bell contends that by not giving equal weight to intermodal
competitors in evaluating the level of competition, ILECs are unduly disadvantaged by
effectively keeping the companies under strict regulatory pricing constraints unless a
particular type of competitor enters the market (Cincinnati Bell Initial Comments at 3-8).

Cincinnati Bell agrees with OTA that the competition from CLECs is continuing to .
diminish and, therefore, submits that any carrier that does not currently meet the staff .
proposed tests today would be unlikely to ever meet such a test. In addition, Cincinnati,
Bell daims that it is almost impossible for an ILEC to present definitive evidence on how
many customers CLECs or other competitors serve that were never served by the ILEC.
Cincinnati Bell also disagrees with a starting point of 1996 to gauge access lines lost to
competitors as such a starting point disregards any growth that occurred in the first few
years after the passage of the 1996 Act. To this end, Cinci.nnati Bell, like OTA, proposes
that the starting point for comparison be the year in which the ILEC reached its peak
number of access lines (Id. at 9-11).

6 Federal Communicafions Conunission, Industry Analysis and Technology Division, Inwl Telephone Compet/tiori as of
Decembcr 31, 2004, published July 2005, Table 6.
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In addition, Cincinnati Bell proposes its own competitive market test that Cincinnati
Bell believes more closely meets the statutory factors than the staff's proposed test. The test
consists of the following five factors which a11 need to be satisfied:

(1)

(2) At least three of the competitive providers must be unaf$liated,
facilities-based providers regardless of the type of facilities or
technology used to provide the service (e.g., circuit-switches, packet
switches, copper wire, fiber optic cable, coaxial cable, wireless, power
lines, Internet protocol, etc.).

I

I

(3)

At least five competitive providers must offer a service plan that
assigns numbers from the North American Numbering Plan (NANP)
and allows for voice calling to any other person or business on the
PSTN.

Each of the facilities-based coampetitive providers need not currently
be serving all areas within the market, but all of the ILEC's service
territory within the market must be within the service area of at least
one facilities-based provider as demonstrated by evidence that the
ILEC has ported numbers to competitive providers from every rate
center in its territory within the market.

(4) The ILEC has fully complied with the market-opening provisions of 47
U.S.C. 251.

(5)

(Id. at 14).

The ILEC has fully complied with the Commission's Minimum
Telephone Service Standards (MTSS) over the five calendar years prior
to the ILEC's filing of its application as evidenced by a lack of
penalties, fines or forfeitures against the company for violation of the
quality standards established in the NPTSS rules.

OTA points out that the requirement of Cincirutati Bell's competitive market test
mandating that the ILEC fully comply with the Commission's MTSS, is inappropriate as
the statute does not have any condition other than those related to barriers to entry. OTA
argues that a new regulatory framework neither affects an ILEC's requirement to adhere to
the MTS.S, nor does it diminish the Commission's authority to enforce the MTSS (OTA
Reply Comments at 6).

AT&T Ohio believes that the staff's proposed competitive tests are outdated and
significantl.y underestimate the impact of intermodal competition. AT&T Ohio divides its
access line growth and competition into four phases. AT&T Ohio explains that it continued
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to see residential access line growth until the third phase which lasted from 2002 unti12003,
when it started experiencing significant retail line loss. During this period, howevex, AT&T
Ohio notes that, while it experienced residential access line loss, there was wholesale line
gain. According to AT&T Ohio, the market has changed dramatically in the last two years
(beginning in 2004), which AT&T Ohio claims is the fourth phase of its market cycle. 1,
AT&T Ohio argues that during this phase it has noted the decrease of both retail and
wholesale access lines which can only be explained by the increase in intermodal
competition. Like Cincinnati Bell, AT&T Ohio finds fault in the staff's proposed test due to
its reliance on a CLEC line-loss metrics test that will be increasingly difficult for an ILEC to
meet (AT&T Ohio Initial Comments at 8-19).

In order to improve the staff's proposal, AT&T Ohio suggests that the thresholds for j
each competitive test should be changed by drastically reducing reliance on CLEC ^
competition and by completely eliminating the requirement to demonstrate competitive
losses on an exchange basis. While AT&T Ohio does not agree that the Commission should
rely on any metrics test for determining the existence of competition, AT&T Ohio believes
that, if necessary, only one test should be adopted. AT&T Ohio's recommended test is:

An applicant must demonstrate that it has at least five percent
fewer retail residential access lines compared to a previous time
period since 19% (excluding the impact of line losses to
affiliated CLECs), and the presence of at least five intermodal
carriers serving the residential market.

(AT&T Ohio Initial Comments at 21-23).

AARP argues that under AT&T Ohio's proposed test, price deregulation of BLES:
would be permitted in a market in which AT&T Ohio has a ninety-five percent market'
share, which is considered a highly concentrated monopolistic marketplace (AARP Reply;
Comments at 14,16).

Verizon North also takes issue with the staff proposed tests. Verizon North believes
that it is unreasonable to subject an ILEC to a competitive market test before it can change:
its basic local exchange rates. Verizon North maintains that a level of competition test is'
not required by H.B. 218. If the Commission deems that a market test is necessary, Verizon
North recommends that the test is satisfied if there is at least one intermodal carrier
providing functionally equivalent services in the market to customers in Verizon North's
service territory. In addition, Verizon North also does not agree with staff e proposal to
use 1996 as the basis year for calculating access line loss and believes that a more
reasonable threshold should be the year since 1996 that a carrier had the greatest number of
lines. Verizon Notth also recommends that all access lines, both residential and business,
should be included in any calculation of lost access lines. Verizon North reiterates that a
level of competition test, like that proposed by staff, is unnecessary. According to Verizon
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North, the statute only requires that there be no barrlers to entry. Nevertheless, the
company recommends that, if the Commission deems that the alternative market tests are
necessary, then the Commission should modify the staff proposal as follows: a) five percent
total statewide line loss from the highest access line count of an ILEC since 1996; b) a
minimum of three unaffiliated CLECs and/or intermodal carriers providing BLES within
the ILEC's EAS local calling area; or c) a minimum of five intermodal carriers within the
ILEC's statewide serving territory (Verizon North Initial Comments at 3-6).

The Department of Defense and AARP object to Verizon North's proposal to use a
year since 1996 in which a carrier had the greatest number of lines. Department of Defense :
and AARP argue that the increase and subsequent decline in total lines is due to a change
in Intemet access technology, causing a declined need for a second line for dial-up, and has
very little to do with progress in wireline competition (Department of Defense Reply
Comments at 14). AARP argues that Verizon North's proposal would lead to premature
and inappropriate price deregulation of BLES (AARP Reply Comments at 17).

OCTA opines that the ILECs' criticism that the staff's proposed competitive market
tests ignore intermodal competition, is misplaced. OCTA points out that an ILEC that can
satisfy the third test, which considers intermodal providers, may qualify for alternative
regulation of BLES and other tier one services. OCTA additionally states that not every
market has CLECs or intermodal carriers, that the staff's proposal provides various
alternative scenarios to fit different market situations, and that a single test, as proposed by
the ILECs, may not fit all situations. Accordingly, OCTA urges the Commission to adopt
the staff's proposed three altemative tests (OCTA Reply Comments at 3).

The Consumer Groups maintain that the competitive market tests proposed by
AT&T Ohio, Cincinnati Bell, Verizon North and OTA do not demonstrate the existence of
competition or reasonably available altematives for BLES (Consumer Groups Reply
Comments at 15). 1VIr. Williams opines that the AT&T Ohio and Verizon North tests.
requiring that the ILEC lose a mere five percent of residential lines since 1996 (in AT&T
Ohio's test) or the apex of the ILEC's line count since 1996 (in Verizon North's test) across
the entire ILEC service area, inappropriately includes Iines that are not stand-alone BLES
lines. The Consumer Groups opine that those tests present an unreasonably low standard
to demonstrate competition for BLES and to gain alternative reguiation. Consumer
Groups' witness Williams also argues that the second criteria, offered by AT&T Ohio and
Verizon North, suffers from the same problem as staff's third test, as it relies on intermodal
providers which, in his opinion, do not provide functionally equivalent or substitutable
services to BLES. As to Cincinnati Bell's proposed competitive market test, Mr. Williams
argues that the test attempts to equate with BLES any voice service plan that utilizes
telephone numbers assigned from the NANP and that the test relies on facilities-based
alternative providers that, in his opinion, do not provide functionally equivalent or
substitutable services to BLES. Cincinnati Bell's test is further flawed, according to Mr.
Williams, as it requires only a single competitor (affiliated or not affiliated with the ILEC)
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to the ILEC for any given customer and requires the ILEC to comply with existing federal
(i.e., 47 U.S.C. 251) and state (i.e., MTSS) requirements. Mr. Williams opines that OTA's
first three proposed competitive rnarket tests represent a modification to the staff's .
proposed tests that further weaken the staff's proposal. Therefore, Mr. Williams opines
that OTA's proposed market tests should be rejected by the Commission. As to the fourth
proposed test offered by OTA, Ivir. Williams opines that it suffers the same problem as :
AT&T Ohio's proposed test and, in addition, it does not restrict access line loss to only
residential customers (Williams Reply Affidavit at 18-30).

OCTA objects to the staff proposal to allow I[,ECs to propose alternative competitive
market tests. OCTA urges the Commission to set the standards by which an altemative
regulatfon application for BLES will be judged in advance of the filing of such a test.
Therefore, OCTA believes that only the three predefined tests provided in staff's proposal
should be the standard on which all applications are judged. Further, OCTA recommends
that the staff's third test should be amended such that the word "unaffiliated" is added
before "intermodal" so that ILECs cannot count affiliated providers of intermodal service
(OCTA Initial Comments at 2, 3). AT&T Ohio also does not embrace the staff proposal to
allow IL.ECs to propose alternative competitive market tests stating that there is no dear
indication as to the kind of test that would be appropriate. AT&T Ohio also posits that
since such alternative tests, will not be subject to automatic approval, they will cause delays
in the regulatory process. Additionally, AT&T Ohio objects to OCTA's suggestion to add
an "unaffiliated" qualification to the "intermodal carriers" in the third test proposed by
staff. AT&T Ohio argues that the customers' perspective of the availability of competitive
options is what matters in the analysis regardless of the affiliation between competitors
(AT&T Ohio Reply Comments at 18).

Cincinnati Bell objects to OCTA's proposal to prohibit ILECs from proposing
atternative competitive market tests. Cincinnati Bell maintains that staff's proposal only
provides limited opportunities to show competition in a market. Cinclnnati Bell argues
that there are other ways to demonstrate that a market is competitive, and all of them can:
not be predetermined (Cincinnati Bell Reply Comments at 13,14).

Upon consideration of all the arguments regarding the competitive market tests, the
Commission concludes that the staff proposed tests should be adopted, with some;
modifications, and that an additional test should be adopted as well. First, we will address
objections raised by the Consumer Groups and OCTA regarding staff's proposal to allow a,
single ILEC to apply alternative tests to different telephone exchange areas and to allow
that ILEC the option to use a company-specific alternative competitive market test to
satisfy the statutory criteria. We note that, as outlined in the proposed rules, the company-
specific alternative test would have to satisfy the statutory requirements of Section
4927.03(A), Revised Code; will not be subject to the automatic time frame applicable to the
predefined tests; and will be subject to scrutiny by the Commission and all interested
parties. There are different ways to satisfy the statutory requirements and, due to
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technology advancement and the potential entry by new players into the
telecomntunications market, it is difficult to anticipate and address all of these methods in a
written rule. The Commission agrees with OCTA that a single test does not fit all •
situations and that the staff proposal provides various alternative scenarios to fit different
market situations. Consequently, we determine that ILECs should have the opportu%ty to

demonstrate to the Commission's satisfaction that the statutory requirements are met via a
company-specific alternative market test through presenting different criteria and/or
different market proposals. Accordingly, we find that the staffs proposal to have some
predefined objective tests available to the ILECs, in addition to allowing the II.ECs the
option to design their own company-specific test, is reasonable, consistent with the statute,
and shall be adopted in the final Rule 4901:1-4-10(C).

Another objection to the staff proposed competitive market tests is raised by the.
Consumer Groups and AARP. They argue that the criteria included in these tests could
include CLECs' lines as part of a bundled service or high-s,peed lnternet service, which are
not BLES-only lines, and accordingly fails to measure effective competition for BLES. As
previously stated, H.B. 218 does not restrict the "analysis of competition" and "reasonably
available alternatives" to competitive products that are exactly like BLES. We found in the
prior section of this order that alternative providers such as wireline CLECs, wireless, VoIP
and cable telephony companies are relevant to our consideration in determining whether
an ILEC is subject to competition or customers have reasonably available alternatives.
Accordingly, we find the staff's proposed criteria of using CLEC-provided residential
access lines to be reasonable regardless of whether the customer is subscribing to BLES
only or bundled services.

Next, we address AT&T Ohio's, Cincinnati Bell's, Verizon North's and OTA's
objections to the staff's competitive market tests. They contend that the market tests
improperly rely on CLEC competition and CLEC residential line counts, while
underesdmating the impact of intermodal competition. These commentors opine that
CLEC competition is no longer the predominant form of competition the II..ECs face for
BLES (AT&T Ohio Initial Comments at 8-19; Cincinnati Bell Initial Comment at 9). As.
discussed earlier, the comments reflect that intermodal competitors are gaining more
ground in the telecommunications marketplace as more customers use the services of
alternative providers to replace the i[..ECs' BLES service. Although we understand the
[LECs' concerns, we do not fully agree with the ILECs' view of the staff's proposed three
predefined tests for several reasons. First, we find that the staff's third proposed test
considers the existence of both the CLECs and alternative providers, includ3ng intermodal
competitors, in a given telephone exchange area, and accepts a lower percentage to pass the
test in recognition of alternative providers. Second, we find that although some ILECs may
not encounter CLEC competition in their service territory, other ILECs may have several
CLECs serving residential customers in their service territory and, therefore, can utilize any
of the staff's proposed tests on an individuai, telephone exchange area basis. Accordi,ngly,
we find the reliance on the existence of CLEC competition in some competitive market tests
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and on both the CLEC and alternative providers in others, as proposed by the staff, to be
reasonable. Moreover, the staff's proposal provides the ILECs with flexibility in
demonstrating compliance with the statutory requirements and addresses the factors
identified in division (A) of Section 4927.03, Revised Code. Therefore, the staff's three tests
shall be adopted in the final adopted Rule 4901:1-4-10(C).

In addition, based on the comments in this docket, we are adopting a fourth
predefined competitive market test to be incorporated within the final adopted Rule 4901:1-
4-10(C). In adopting this additional predefined competitive market test, we are addressing
the arguments concerning technology advancement, the changing competitive market
characteristics since the enactment of the 1996 Act and various concerns raised by the
ILECs about their market experience. We would also note, as pointed out earlier, that
IL.ECs are not precluded from proposing their own company-specific competitive market
test, consistent with the statute.

In evaluating altemative competitive market tests proposed by various commenting
parties to replace the staff's proposed three predefined competitive market tests, we note
that there are two themes introduced: one advanced by the Consumer Groups; the other
advanced by AT&T Ohio, Cincinnati Bell, Verizon North and OTA. We find the single
competitive market test proposed by the Consumer Groups to be unreasonable, and shall
be rejected for the following reasons: (1) the first part of the test lacks specific objective
measures to be used in the evaluation of the barriers to entry requirement in a given
application; (2) the second part of the test fails to consider the impact of competition from
alternative providers; (3) the second part of the test sets an unreasonably high standard in
measuring market competition; and (4) a single competitive market test denies the ILECs
the opportunity to satisfy the statutory requirement in different telephone exchange areas
exhibiting different market characteristics that would not fit a single criterion.

We also find the alternative competitive market tests proposed by AT&T Ohio,:
Cincinnati Bell, Verizon North and OTA to be unreasonable, and those tests shall be.
rejected for the following reasons: (1) these tests would be applied to the entire ILEC
territory within the state (in the case of AT&T Ohio, Verizon North and OTA) or within an
MSA (in the case of Cincinnati Bell) which we found to be unreasonable in a previous
section of this order; (2) ail of the proposed tests apply an unreasonably low standard in
measuring market competition that effectively would deem most of the ILECs' service
territory statewide to be competitive, irrespective of the availability of competin&
alternative providers; and (3) AT&T Ohio, Cincinnati Bell, and Verizon North propose a
single competitive market test to replace the three proposed tests by the staff, which
contradicts their own arguments-on the record that a single test would deny the ILECs the
opportunity to satisfy the statutory requirement in different markets exhibiting different
market characteristics that would not fit a single criterion.

0U0X""S



05-1305-TP-ORD -36-

As a final matter, the Commission addresses the criticisms of the Department of
Defense relative to staff's failure to consider the business market as part of the competitive
market tests. In our order adopting elective alternative regulation, the Co+r**>ia4ion already
determined that all ILEC services other than BLES and basic caller ID service are subject to
competition or have reasonably available alternatives. Based on that finding, we adopted,
under our authority granted by Section 4927.03, Revised Code, alternative regulatory
treatment for both business and residential nonbasic services provided by any ILEC which
opts into an EARP. Thus, today, all but one of our large Ohio ILECs are operating
pursuant to an EARP, which grants considerable upward pricing flexibility for those
business services about which the Department of Defense expresses concerns. For that
reason, the Conunission concludes that the staff's proposed focus on the residential market
for purposes of the competitive market tests is appropriate.

E. 4901:1-4-11 Pricing of BLES and other tier one services

The staff proposed Rule 4901:1-4-11(A) states that, in each telephone exchange area
where an ILEC meets at least one of the competitive market tests set forth in paragraph (C)
of Rule 4901:14-10, the ILEC will be granted pricing flexibility for tier one core and
noncore services. Specifically, the ILEC would be afforded tier two pricing flexibility for all
tier one noncore services. However, for BLES and basic Caller ID, the staff stated that the i
pricing flexibility shall be fimited to rate increases of no more than twenty percent per year.
Further, staff induded a proposal for banking, up to one year, any unused increases for ^
BLES and basic Caller ID.7

Additionally, the proposed rule prohibits an ILEC from pricing its tier one retail
services below the long-run incremental cost of each service plus a common oost allocation.
The proposed rule also requires that.an ILEC seeking BLES alternative regulation continue
to charge Lifeline customers the applicable rates in existence for stand-alone BLES at the:
time that ILEC files an application for altemative regulation of BLES. To the extent that an:
ILEC seeks, pursuant to its application for alternative regulation of BLES, to also increase
its rates for Lifeline customers, it must adjust the Lifeline discount in order to ensure that
there is no net rate increase to qualifying Lifeline customers.

Finally, the proposed rule requires that all ILECs granted pricing flexibility for BLES'
and other tier one services shall comply with the customer notice requirements set forth in
Rule 4901:1-6-17, O.A.C.

7 Paragraph (B) of this proposed rule exempts certain tier one core services frona pricrtg flexibility.
Additionatly, pursuant to the proposed rule, the Commission would have the opportunity to add any
new services to this list to the extent that it determines that a specific public.policy interest exists.
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1. Pridng flexibilitKfor BLES and basic Caller II)

The Consumer Groups argue that the proposed rule would allow an ILEC that has
been granted BLES and basic Caller ID pricing flexibility the ability to increase rates on an
annual basis more than six times the current inflation rate and almost double most ILECs' .
cost of capital (Consumer Groups Ini.tial Comments at 28). The Consumer Groups point
out that the Commission has already determined that the ILECs' current rates are
reasonable. Thus, they argue that to permit a twenty percent increase which has no '
relationship to the absence of entry barriers for BLES would be unreasonable (Id. at 30).
AARP agrees with the Consumer Groups that the staff's proposed twenty percent limit on
annual rate increases for BLES is insufficient to protect consumers. It believes that the ,
current rates are presumed to be just and reasonable, and that there is no reason to permit
the increases, particularly when these increases are not justified based either on costs or
productivity (AARP Reply Comments at 39).

The Consumer Groups further suggest that the Comntiesion should examine
whether the ILECs' current rate structures are still appropriate given the passage of time
and changes in technology. The Consumers Groups cIaim, for instance, that Sprint's
current rate structure was approved in 1981. They argue that Sprint's rate structure
inc3udes banded rates and zone charges that are not appropriate today (Consumer Groups
Initial Comments at 30,31).

To the extent that rate relief is granted for BLES, the Consumer Groups recommend
that the Commission adopt a phased-in approach for any resulting rate increases.
According to the Consumer Groups, the phased-in increase should occur over a five- to ;
seven-year period limited to no more than three percent per year, with only one increase :
per year, up to a total rate cap of twenty percent for the duration of the plan. The
Consumer Groups claim that this would be similar to the approach that was adopted by
the Commission for tier one noncore service in the elective alternative regulation
proceeding (Id. at 32).

For the same reasons it disagrees with staff's proposed twenty percent annual limit,
Cinctxnati Bell disagrees with the Consumer Groups' proposed three percent annuallimit
and overall limit of twenty percent over five years. Cincinnati Bell repeats its contention;
that the rate increases will be Ifmited by competitive alternatives. According to Cincinn.ati
Bell, artificial price controls should not exist in a competitive market (Cincinnati Bell Reply
Comments at 11). Verizon North asserts that the Consumer Groups' proposal to impose
price controls on BLES moves in the opposite direction from that mandated by H.B. 218
and is unlawful. Verizon North avers that under the statute, market forces will restrain
BLES rates. Verizon North further asserts that the Commission should remove any
artificial price controls from the proposed rules altogether and let the market set BLES rates
under BLES altemative regulation pursuant to the statute (Verizon North Reply Comments
at 3,4).
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OTA argues that the Commission should allow the competitive market to regulate
pricing limits. OTA destribes the proposed rules as a "command-and-control" approach to .
BLES pricing that is likely unnecessary and unworkable. OTA argues that if a market is
determined by the Commission to be competitive with no barriers to entry, then BLES
should not continue to be governed by a tier one price-control method with pricing limits.
OTA further argues that, in light of the fact that no one can predict what pricing :
adjustments may be necessary in a competitive environment, artificial pricing constraints
are inappropriate, counterproductive, and contrary to the intent of the legislature. OTA
believes that once competition in a market has been determined to exist, this rule should
convert the regulatory treatment of tier one core services to that which is carrently in effect
for tier one noncore services pursuant to Rule 4901:1-4-05(C)(3)(b), O.A.C., with the
exception of the twenty-four-month cap (OTA Initial Comments at 10,11).

AARP believes that the twenty-percent cap should be replaced with zero percent
due to the fact that there is no reason to permit twenty percent increases when the cost of
service is declining. In support of its opinion, AARP cites to Cincinnati Bell's contention
that "intermodal competitors may control ILEC pricing behavior more effectively than
CLECs because the intermodal competitors' cost structures may be lower than that of a
arcuit-switched competitor"8 (AARP Reply Comments at 41).

AT&T Ohio maintains that adopting the Consumer Groups' proposal would violate
the prohibition against unduly favoring one group of providers to the disadvantage of
another. As such, AT&T Ohio believes that the Consumer Groups' proposal should be
rejected (AT&T Ohio Reply Comments at 39). AT&T Ohio points out that pricing flexibility
has been available for tier two services since 2003, and has been available for competitive
telecommunication services since 1993.

Additionally, AT&T Ohio states that all of the IC.F'.Cs' competitors, including CLECs
and intermodal providers price their services to the marketplace. Therefore, AT&T Ohio
believes that the Commission must revise its rules to permit the maximum rate for ILEC
tier one offerings to be established based on the marketplace in order to mirror the
treatment afforded CLECs providing the same services. AT&T Ohio believes this action `
will comply with the statute, properly reflect the competitive nature of BLES, and be
consistent with the pricing flexibility afforded other services that the Commission has
already deemed to be competitive (Id. at 6, 7).

Further, AT&T Ohio points out that its BLES prices have not increased since 1985
(Id. at 14). 'I'he company reiterates that if an ILEC passes the competitive test that AT&T
Ohio has proposed, then the Commission should forbear from regulating retail prices (Id.
at 37). On the other hand, AT&T Ohio believes that if temporary or transitional limits are'

8 Cincinnati Bell Initial Comments at 7.
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necessary, then the Commission could consider upward pricing limits of a twenty percent
cap for each of the first two years of the alternative regulation of BLES plan with no limits :
thereafter (AT&T Ohio Initial Comments at 24).

The Department of Defense does not agree with the ILECs' assertion that the
twenty-percent annual rate cap is unnecessary. Department of Defense maintains that
competition or the absence of barriers to entry in a market is not appropriate grounds for
eliminating the maximum limits on prices (Department of Defense Reply Comments at 15, .
16). The Department of Defense recommends that in all exclianges passing one of the
competitive tests, a carrier should be permitted to adjust prices of services designated for
price flexibility as often as it wishes, but the increases should be capped at ten percent in
any twelve-month period (Id. at 17,18).

The Consumer Groups assert that AT&T Ohio and the other ILECs fail to
acknowledge that their competitors only offer packages of services and do not offer stand-
alone BLES (Consumer Groups Reply Comments at 25). The Consumer Groups state that
the ILECs' goal is to obtain the ability to raise BLES rates in order to then decrease rates for
services and packages where they face competition. The Consumer Groups do not believe
that the General Assembly intended that H.B. 218 should allow ILECs to lower prices for
services facing competition at the expense of customers who do not have competitive
alternatives (Consumer Groups Reply Comments at 27).

The Commission recognizes that this section of the rules has the greatest impact on
consumers, and, therefore, many consumers provided comment either at the public
hearings or through letters filed in this docket as to the impact of any rate increases.
Specifically, consumers expressed a concern that an increase in BLES would be untenable
for senior citizens, low-income customers, and the working poor due to the current cost of
living (e.g. Cincinnati Tr. at 17-19; Dayton Tr. at 12, 13; Athens Tr. at 16-19). Initially, we
would like to point out that staff's proposal never contemplated that a twenty-percent per
year increase to BLES would be allowed everywhere in Ohio upon adoption of the final
rules.

First, as explained previously in these rules, an ILEC must have or be able to apply
for elective alternative regulation before it can even propose a plan for alternative
regulation of BLES. Next, an ILEC must prove, utilizing one of the four tests or a self-
defined test, that competition and no barriers to entry exist in an exchange. Only those
exchanges where the test is met, will an ILEC be eligible to increase prices. Finally, the
staff's proposed twenty percent served as a limit on upward pricing flexibility and did not
envision that a company would necessarily utilize any or all of the twenty-percent, in a
competitive environment.

After consideration of the comments filed in this docket and the pubfic comments
made at the local public hearings, the Commission concludes that proposed Rule 4901:1-4-
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11 should be modified. This rule spells out the alternative regulatory treatment to be
afforded BLES and other tier one services, in the event an ILEC demonstrates that it meets
any of the competitive market tests set forth in final Rule 4901:1-4-10, O.A.C. As originally
proposed, the rule allowed upward pricing flexibility for BLES and basic caller ID, but such'
pricing flexibility was limited to no more than twenty percent a year, with the ability to
bank up to one year, if not utilized. The Consumer Groups, AARP and public witnesses
opposed staff's proposal and suggested, at the very least, that upward pricing flexibility be
far more limited. While we agree with staff that an ILEC that passes a competitive market
test in any exchange warrants additional pricing flexibility for BLES and other tier one
services, the Commission believes that the public interest demands that we modify the
alternative regulatory pricing flexibility proposed by staff.

In order to establish alternative regulatory requirements for BLES and other tier one
services, the Comndssion must, under the law, not only find that the services are subject to
competition or have reasonably available alternatives, but we must also find that the
altemative regulatory requirements are in the public interest. To guide us in detPrm+n+ng
whether altemative regulatory requirements are in the public interest, we look to the
policy of the state, as set forth in Section 4927.02(A), Revised Code, to ensure the
availability of adequate BLES to citizens throughout the state. The goal of ensuring that the
largest number of residents possible has access to high quality telephone service regardless
of income or geographic location remains an important policy objective of Ohio. The
Commission continues to believe that, at least for the near future, BLES, including basic
caller ID, is an essential service for many Ohioans. On the other hand, we are fully aware
that ILECs are facing increasing competition from alternative service providers that are not
regulated by the Commission and, as AT&T Ohio points out, many of the ILECs have been
charging the same rates for BLES since the early 1980's. Therefore, in the final rules, we
have attempted to strike a balance between the important public policy of ensuring the
availability of stand-alone BLES at just and reasonable rates, while at the same time
recognizing the continuing emergence of a competitive environment through flexible
regulatory treatment of ILEC services, where appropriate. In reaching this conclusion, we
have considered the regulatory treatment of competing alternative providers, including
wireline CLECs, wireless, VoIP and cable telephony providers. We do not believe that the
alternative regulatory treatment we adopt herein will unduly disadvantage the ILECs,
since all ILECs operating under an EARP already have the ability to provide bundled BLES
offerings at market-based rates without prior Commission approval, just as altemative
providers do. Additionally, the Commission believes that the pricing flexibility we have
allowed gives the ILECs appropriate latitude to respond to the market, particularly in light
of the ILECs' own arguments that competitive pressures would prevent them from
utilizing the full flexibility proposed by the staff.

The Commissfon, therefore, concludes that if an ILEC satisfies, one of the adopted
competitive market tests in an exchange, the ILEC will be permitted upward pricing
flexibility for BLES and basic Caller ID. As clarified in the adopted Rule 4901:1-4-11,
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O.A.C., rather than allowing an annual percentage rate increase along with the permissible
banking of increases, the Commission will only allow eligible ILECs the ability to increase
their BLES and basic caller ID rates on an annual basis no more than a$1.25 above the
ILEC's monthly BLES rates and $.50 above the monthly basic caller ID rate in those
telephone exchange areas where the competitive test has been met with no banking
allowed. This pricing flexibility shall remain in effect until the Commission performs a
further review consistent with H.B. 218.

2. Pricing flexibility for tier one noncore services

In regard to tier one noncore services, the Consumer Groups suggest that the
Commission has correctly recognized tier one noncore "as those services that are essential !
but nevertheless retain such a high level of public interest that these services require
regulatory oversight." Therefore, Consumer Groups argue that these services should not
be afforded market-based pricing flexibility. According to the Consumer Groups, tier one
noncore services, such as second lines, are essential to customers who prefer dial-up
Intemet access due to cost or lack of availability of broadband services. The Consumer
Groups further argue that call waiting is a popular service and, therefore, should not
receive pricing freedoms as proposed by the staff. The Consumer Groups also believe that
under the proposed rule, justification for increases would not be required (Consumer
Groups Initial Comments at 28-30).

The Conaumer Groups propose that the Commission continue rate caps for second ,
lines and call waiting. They recommend that the Commission cap such rates for 24 months
and then limit increases to those services to ten percent per year with pricing flexibility
limited to a cap of two times the initial rates. Also, the Consumer Groups claim that'
services such as toll restricfion and toll blocking (that allow customers to control their bills) ,
and services such as call trace, per line blocking and nonpublished number (that allow!
customers to protect their privacy) should be free, or at least protected from rate increases
(Id. at 32, 33).

Once competition in a market has been determined, both OTA and AT&T Ohio
agree with staff's proposal to convert the regulatory treatment of the current tier one,
noncore services to tier two reguiatory treatment (OTA Initial Comments at 11; AT&T Ohio
Initial Comments at 24). They point out that none of these services are subject to any kind
of rate regulation when offered by their competitors.

The Commission finds that the Consumer Groups have misquoted the proposed;
ruie regarding tier one noncore services. Rule 4901:1-6-20 O.A.C, states that "tier one;
services includes basic local exchange service as defined in Section 4927.01 of the Revised.
Code, as well as those services that are not essential but nevertheless retain such a high
level of public interest that these services still require regulatory oversight" (emphasis
added). As these services are not essential, and will only be subject to tier two regulatory
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treatment where competition has been proven through a competitive test, the Commission
agrees with the staff and adopts the proposal for tier one noncore services, as part of the
final rules.

As to the Consumer Groups' belief that Call Trace, per line blocking and
nonpublished number service should be free or protected from rate increases due to the
need for consumers to control their bills and their privacy, the Commission's existing
regulations and pricing constraints pertaining to customer privacy and number disclosure
as found in Case No. 93340-TP-COI, In the Matter of the Commission's Ordered Investigation
into the Forwarding of the Calling Party's Number Via SS7 or Other Future Signaling
Technologies, will continue to apply as will all other existing Commission rules and
regulations.

3. Banking

The Consumer Groups opine that the proposed banking provision would only
exacerbate the effect of the proposed increases. The Consumer Groups argue that the
proposal would create the possibility of forty percent increases for BLES within a thirteen-
month period. They argue that the proposed pricing freedoms provide too much leeway
while the ILECs can continue to control between seventy-five to eighty-five percent of the
residential market under the staff's three proposed market tests. The Consumer Groups
further ctaim that the banking proposal is flawed because there is no provision regarding
how the carry-over percentage would be treated in subsequent years if the ILEC did not
increase its rates. The Consumer Groups argue that ILECs should not be permitted to bank
rate increases and that the Commission should reject the proposed rule as unreasonable ;
and complicated, histead, the Consumer Groups believe that the Co**+*++iQaion should
adopt a more reasonable and simpler rate increase regime (Consumer Groups Initial
Comments at 31, 32). The Department of Defense agrees with the Consumer Groups'
explanation that the banking provision in the staff's proposal would create the possibility
of forty percent increases for BLFS in a thirteen-month period (Department of Defense
Reply Comments at 17).

As discussed in more detail previously, the ILECs unanimously agree that any price
controls, including banking are artificial and unnecessary in a competitive market (Verizon
North Reply Comments at 4; AT&T Ohio Reply Comments at 38,39; Cindnnati Bell Reply
Comments at 11; and OTA Reply Comments at 5).

The Comm;ssion agrees with the Consumer Groups that the staff's proposed.
banking provision complicates the pricing scheme and could become difficult to
administer. We have attempted to craft simpler and more straight-forward rules for
pricing as set forth in Sections 1 and 2 of this discussion. Therefore, the staff's banking
provision has been eliminated from the final rules.
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4. Exempted services

Section B of proposed Rule 4901:1-4-11 exempts certain tier one core services from
pricing flexibility. Specifically, this rule exempts intrastate carrier access rates from pricing.
flexibility and requires those rates to mirror interstate access rates, except as otherwise
determined by the Commission. Further, 9-1-1 service and telecommunications relay
service are also exempted from pricing flexibility under this rule. In addition, the rule
affords the Commission the opportunity to add any new services to this list to the extent
that the Commission determiries that a specific public policy interest exists.

OCTA agrees with the proposed rule that provides for the pricing exemptions given
to tier one services, such as 9-1-1 and telecommunications relay services. OCTA suggests :
that pole attachments and conduit occupancy rates and ancillary conditions must be added :
to this list of exempted services. OCTA argues that cable television operators must rely on '
ILECs and electric utilities for access to poles and conduit occupancy. OCTA opines that
there are no competitive sources for poles and conduits and, therefore, there is support for
exempting these rates from the pricing flexibility in this rule (OCTA Tnitial Comments at 3,
4). OTA, AT&T Ohio and Cincinnati Bell disagree with OCTA's suggestion that pole
attachments and conduit occupancy rates should be induded on the list of exempted
services. OTA asserts that OCTA's proposal is "no more than a wish list" that is unrelated
to the alternative regulation of BLES (OTA Reply Comments at 8). AT&T Ohio rejects
OCTA's proposal because it believes that pole attachments and conduits are not elements
of BLES (AT&T Ohio Reply Comments at 37). Cincinnati Bell maintains that rates for pole
attachments and conduit occupancy are governed by Section 4905.71, Revised Code, and
can be the subject of complaint proceedings should any occupant believe the rates being
charged are unreasonable (Cincinnati Bell Reply Comments at 14).

AT&T Ohio and Verizon North disagree with the staff's proposal that the -
Commission should have the ability to add any services to the list of exempted services for
which the Commission detennines a specific public policy interest exists. Specifically,
AT&T Ohio appears to be concerned that the proposed rule does not provide any
standards for adding a service to the exempted services list. AT&T Ohio is also concerned
that this rule will allow the Commission to amend the rules in the future and add to the list
of protected services, thus unjustly impacting companies already operating under an
alternative regulation plan (AT&T Ohio Initial Comments at 26, 27). Like AT&T Ohio,
Verizon North argues that this rule is contrary to the pricing rule under EARP that
specifies that when an ILEC introduces a new service offering, the new service is afforded
tier two pricing flexibility. Verizon North is concerned that the rule might be interpreted to
allow the Commission to unilaterally exempt certain existing services from pricing
flexibility under the BLES alternative regulation. Verizon North suggests that if the
Commission were to decide to give itself the ability to exempt services, it should provide
for notice, hearing and subject its investigation to a contested case process or bther due
process in order to determine if such action is appropriate (Verizon Initial Comments at 7).

000-1136



05-1305-TP-ORD

OCTA states that the Commission must retain authority to modify the list of
services that are exempt from the pricing flexibility of this rule. Further, OCTA agrees with
the notion that a notice and an opportunity for a hearing should be provided before a
service is added to the list. OCTA, however, notes that the Commission needs to keep its
options open as to which services may not be appropriate for flexible pricing (OCTA Reply
Comments at 3). The Department of Defense concurs with the staff that intrastate carrier
access charges should not be subject to increased pricing flexibility, but should continue to
nurror interstate rates. It believes that residential and business users of toll services in Ohio
benefit from the continued protection of carrier access charges (Deparhnent of Defense
Initial Comments at 14).

The Commission has amended this rule to state more clearly the intent of the
Commission. Contrary to the suggestion of AT&T Ohio and Verizon North, the
Commission does not intend to utilize this section of the rule to take away existing pricing
freedoms from the ILECs absent due process considerations. The intent of this rule is to
simply clarify that granting BLES alternative regulation does not affect some services that
are currently subject to laws, rules, and orders of this Commission and the FCC. The
Commission only reserves the right to add to this list if a specific public policy interest
demands that we make such an addition (e.g., some new regulated service that we cannot,
now anticipate). We would envision that there would likely be some process or
opportunity for public input as part of such Commission determination. The language in
this section of the rule has been revised accordingly.

5. Cost Muirements

Paragraph (C) of the proposed rule requires that the ILEC not be permitted to price
its tier one retail offerings below the LRSIC of each service plus a common cost allocation in '
those exchange areas where an ILEC is granted pricing flexibility for BLES and other tier'
one services. In addition, upon a request of staff, the ILEC shall provide the staff with cost
support.

OCTA argues that, as proposed, alternative regulation of BLES and other tier one.
services could be used by an II.EC to establish a subsidized price for a service which would
give an unfair advantage to the ILEC with respect to the prices of other services established
by the ILEC. OCTA claims that the ILECs' use of bundled and unbundled services could .
also be used to unfairly drive out competition. Therefore, the OCTA seeks modification to
this rule by adding to the rule that "alternative regulation of BLES and other tier one
services shall not be used to establish a subsidized price. Further, bundling and
unbundling shall not be permitted to be used in order to establish a subsidized price"
(OCTA Initial Comments at 4).
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Cinciiuiati Bell rejects OCTA's recommendation that a definition of subsidized
prices should be established. Cincinnati Bell states that OCTA's reason for recommending
this definition is not because of the markup of BLES, but the below-cost pricing of other
services. Cincinnati Bel1 points out that Ohio law already prohibits pricing below cost for
the purpose of destroying competition. Further, Cincinnati Bell notes that EARP rules
specify that tier two services carutot be priced below LRSIC plus a common cost allocation.
Cincinnati Bell believes this existing rule would cover any regulated services provided in a
bundle (Cincinnati Bell Reply Conunents at 13).

Verizon North argues that in a competitive market there is no need for a cost floor
requirement and it is not required by statute. Verizon North goes on to daim that as long
as competitors only have to price their service above LRSIC, then requiring the ILEC to add
a common cost allocation sets a price floor for ILEC services at a level that their competitors
are not required to meet. Therefore, at a minimum, Verizon North recommends that the
Commission remove the common cost allocation requirement from this rule (Verizon
North Initial Comments at 7, 8). OCTA does not agree with Verizon North's proposal that
the price floor for tier one services should be LRSIC only. OCTA believes that lowering the
price floor invites cross-subsidization, especially where the entity has a large market share.
As such, OCTA urges the Commission to adopt a price floor for tier one services at LRSIC
plus a common cost allocation (OCTA Reply Conunents at 3).

The Department of Defense concurs with the staff proposal in recommending that
ILECs not be permitted to price any service, including services with increased flexibility,
below its LRSIC, including a reasonable allocation of common costs. Further, it concurs
with the proposal to permit ILECs to employ a common cost allocator of ten percent in lieu
of a specific analysis in each instance (Department of Defense Initial Comments at 13,
Department of Defense Reply Conunents at 15,16).

The Commission finds it unnecessary to modify the proposed rule as requested by
OCTA. We agree with Cincinnati Bell that Section 4905.33, Revised Code, already prohibits
a public utility from pricing below cost for the purpose of destroying competition. As
Cincinnati Bell notes, the current EARP rules specify that tier two services cannot be priced
below LRSIC plus a common cost allocation. This includes the price of regulated services
(both tier one and tier two) that are included in bundled or packaged offerings. The
Commission further disagrees with Verizon North's argument that there is no need for a
cost floor or one that includes a common cost allocation. The Commission points out that it
has long required retail pricing floors above LRSIC for tier one and tier two service
offerings of both ILECs and CLECs. Further, our pricing floor standards are in place to
limit a LEC's ability to cross-subsidize service offerings and to limit the potential of price
squeezing for the purpose of destroying competitfon. We continue to find that our LRSIC
requirements for petting pricing floors for retail services in a competitive environnient
serve as a useful tool for this purpose and we find it to be in the public interest to continue
to do so.
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6. Rate freeze for Lifeline customers

Paragraph (D) of proposed Rule 4901:1-4-11 requires that the ILEC continue to offer
to qualifying Lifeline customers stand-alone BLES, including nonrecurring charges for
service establishment, service connection and service changes associated with establishing
a single BLES access line, at the rates in existence at the time the ILEC files an application
for BLES alternative regulation.

The Consumer Groups support the staffs proposed rate freeze on BLES for Lifeline
customers because they believe it provides a necessary public benefit to offset the ILECs'
ability to increase BLES and other tier one rates (Consumer Groups Reply Comments at 30). :
The Consumer Groups further aver that the General Assembly recognized the necessity to
keep BLES affordable for low-income consumers by inserting langnage for the continuation
of Lifeline assistance programs; not the reduction or elimination of the program as
proposed by the ILECs (Id. at 31).

AARP believes that the Commission should retain the staff proposed treatment of
Lifeline. AARP states that Lifeline rates serve the critical purpose of maximizing the
number of Ohio citizens that are connected to the telecommunications network. This
purpose would be defeated according to AARP at the increased level of BLES rates .
contemplated if all of AT&T Ohio's recommendations are adopted by the Commission
(AARP Reply Comments at 45).

The Department of Defense opines that a twenty percent annual increase would be
unconscionable for Lifeline customers. Although government users are not direct
beneficiaries of Lifeline programs, the Department of Defense notes that the ability to
communicate with all citizens is vital for many federal agencies (Department of Defense+
Reply Comments at 19). Acknowledging the arguments of the ILECs for unlimited
flexibility, the Department of Defense suggests a compromise. The Department of Defense
urges the Commission to limit the increase in the charges for stand-alone basic services, for
Lifeline customers in exchange areas where ILECs are given additional flexibility, to five
percent in any twelve-month period. It befieves this compromise would balance the
position that an indefinite hard cap on the charges for Lifeline service works a hardship on
LECs with the need for protection for lower income households with minimal telecom
needs (Id. at 19, 20).

OTA, Verizon North, AT&T Ohio and Cincinnati Bell all argue that Lifeline rates
should not be capped as proposed by the staff's rules. OTA opines that the proposal goes
beyond the intent of H.B. 218 in that the statute does not require "indefinite maintenance of
existing Lifeline rates." OTA points out that although Lifeline rates are an important issue
and that Lifeline was included as a state policy for the protection of low-income
subscribers, the statute does not require the rates to be capped. OTA continues by arguing
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that the proposed rule goes beyond the EARI' Lifeline commitment, as required in existing
Rule 4901:1-4-05(B), O.A.C., and, therefore, no additional commitment is appropriate (OTA
Initial Con-ffnents at 11).

Verizon North argues that the proposed rules should not require caps on Lifeline
rates for eternity. Although Verizon North believes that there may be a public interest in !
continuing to apply discounts to the Lifeline rates, the rates should be allowed to increase
over time. Verizon North claims that it is not practical that Lifeline rates should not change
or that, if the rate does change, the discount be increased to achieve the net effect of no rate
change to Lifeline customers. Finally, Verizon North.argues that there is no requirement :
under the statute for this proposed rule (Verizon North Initial Comments at 7, S).

AT&T Ohio argues that the Commission should not adopt an open-ended Lifeline
rate freeze. In support of its position, AT&T Ohio reminds the Commission of the
company's commitment in 05-269, in which it assumed that the Commission would grant
pricing flexibility for BLES in this rulemaking and, therefore, committed to freeze eligible
Lifeiine customers' current rate for two years (AT&T Ohio Initial Comments at 25, 26).
AT&T Ohio claims that the Lifeline commitment, for an ILEC under an EARP, is not fully
compensatory. AT&T Ohio claims that it has over 200,000 Lifeline customers and that over
10 million dol2ars per year is not recovered due to the program. AT&T Ohio argues that I
the cost of a"soc4al program" cannot be maintained as a single provider's cost of doing
business in a competitive environment. AT&T Ohio further claims that, due to decreasing
retail access line counts and increasing Lifeline customers, fewer non-Lifeline customers are
left to bear the burden of the subsidy. Therefore, AT&T Ohio requests that the Commission `
establish a two-year sunset to the Lifeline pricing requirement. Then, after the two-year
sunset time frame, the ILEC would be required to offer services pursuant to the existing
federal. Lifeline program (AT&T Ohio lrutial Comments at 26).

In regard to the proposed rule for freezing Lifeline rates to qualifying ILECs,
Cincixutati Bell opines that it is unreasonable that the Lifeline program would not allow for
an inflationary increase in the price of that telephone service. Cincinnati Bell suggests that i
because Income levels for the Lifeline eligibility programs have been adjusted upwards !
over the years, the price of Lifeline service should also be adjusted for inflationary reasons.
Cincinnati Bell further argues that although Section 4927.02(A)(8), Revised Code, states that'
low-income subscribers should have protected affordable rates for their telephone service
through the continuation of a Lifeline assistance program, it does not suggest that Lifeline
rates must be frozen in time without end. Therefore, Cincinnati Bell argues that the:
proposed rule falls short of the stated policy due to the fact that the rule fails to recognize
an affordable rate based on increasing income levels of low-income subscribers (Cincinnati
Bell Initial Comments at 19). Further, Cincinnati Bell claims that freezing Lifeiine rates
would exacerbate, the existing inequities between ILHCs and other telecommunications
providers. Cincinnati Bell suggests that this result would be in violation of Section
4927.02(A)(7), Revised Code. Cincinnati Bell suggests that this disparity will continue over
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time as rates increase, thereby, forcing ILECs to absorb an increasing subsidy that other
competitors would not have to incur. Cincinnati Bell points out that this burden, along
with its carrier of last resort obligations, places the 1LEC at a disadvantage relative to
competitive alternative providers (Id. at 20).

The Consumer Groups refute the ILECs' assertion that the Lifeline customer base
continues to grow, ereating burdensome financial consequences. According to the

Consumer Groups, in 2005, only ALLTEL Ohio Inc., CenturyTel of Ohio Inc., Chillicothe
Telephone Company, and United Telephone Company of Ohio dba Sprint increased their
Lifeline subscribership. With respect to these increases, the Consumer Groups consider
them to be minimal at best. The Consumer Groups point out that Cincinnati Bell, AT&T
Ohio, and Verizon North experienced a decline in the number of Lifeline customers
throughout 2005. The Consumer Groups believe that the downward trend will continue
through 2006 (Consumer Groups Reply Comments at 32). The Consumer Groups consider :
AT&T Ohio'sclaim that it does not recover over $10 million per year due to Lifeline
programs to be exaggerated (Id. at 32, 33).

Mr. William H. Sims, a telephone consumer, filed written comments suggesting,
among other things, alternative language to more clearly articulate that any price increase
to BLES will not affect the actual price paid by Lifeline customers. The Commission has
adopted in part Mr. Sims suggestion, which states more dearly that if the rate for Lifeline
customers' BLES increases, the Lifeline discount shall be adjusted to ensure that there is no'
net rate increase to qualifying Lifeline customers.

The Commission agrees with the Consumer Groups' comments that the General
Assembly reoognized the importance of the continuation of the Lifeline assistance program
for low-income consumers by inserting that language into H.B. 218. If BLES rates for
lifeline customers were subject to increases while lifeline benefits did not increase, the
whole purpose behind the state policy of protecting the affordability of telephone service
for low-income subscribers would be defeated. Therefore, the ILECs' arguments to
eliminate the Lifeline assistance altogether or to allow for unknown future increases are not,
convincing. In order to respond to the ILECs' concerns of the indefinite freeze to the
Lifelin.e cap, however, the Commission has inserted language into the final rule that.
reserves the right for the Commission to reconsider this cap based on changes made by the
FCC to the Lifeline or universal service fnnding programs: Additionally, as noted be]ow,
the Commission intends to review BLES alternative regulation before the five-year sunset
provision in the law expires. A determination of whether it is appropriate to continue to `.
require protected Lifeline rates would certainly be part of such review.

7. Stand alone BLFS

Consumer Groups express concern that the proposed rules do not contain a specific
requirement for a commitment from ILECs that they continue to provide stand-alone BLES.
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Specifically, the Consumer Groups point out that the competitive retail service rules do :
provide that, within the ILEC's traditional service territory, the ILEC has an obligation to
provide stand-alone BLES. They note a possible contradiction, however, in paragraph (D)
of the proposed rules, which states that the ILEC is required to continue to offer "stand-
alone" BLES to qualifying lifeline customers. Because this language could be read to imply

that the ILEC is free to withdraw stand-alone BLES for their other customers, the
Consumer Groups request that the Commission make dear that the ILECs continue to be
obligated to provide stand-alone BLES to their customers (Id. at 36).

The Commission clarifies that the statement with respect to an ILEC's obligation to
Lifeline customers was not intended to imply that an ILEC is no longer required to comply,
with the requirement of Rule 4901:1-6-09(M)(2), O.A.C., to continue to provide stand-alone
BLES as a standard service offering to non-Lifeline customers. The requirements of
Chapter 4901:1-6, O.A.C., shall remain in effect, unless and until the Commission revisits
those rules. To clear up any confusion in this chapter, we have removed the words "stand-
alone" from the adopted rule.

8. Tariff filing processes

Paragraph (E) of the proposed rule requires that where an ILEC is granted pricing
flexibility for BLES and other tier one services, it will utilize the processes set forth in Rule
4901:1-6-21, O.A.C., for the filing of all subsequent tariff applications for BLES and other
tier one services. The rule further requires that an ILEC comply with the customer notice
requirements set forth in Rule 4901:1-6-17, O.A.C. Such rule requires an ILEC to provide a
price increase notice to affected customers at least 15 days prior to the effective date of the
price increase. According to the proposed rule, all other applicable rules for ILECs
operating pursuant to EARP will continue to apply to all ILEC's retail service offerings.

The Consumer Groups and public hearing witnesses express concern that the
proposed 13-day customer notice period is inadequate (Consumer Groups Initial
Comments at 33; Cleveland Tr. at 49; Toledo Tr. at 21, 75). They suggest that the time.
frame is too short for customers that may want to find a new carrier without 'mnur„ng
increased charges. The Consumer Groups state that customers should have 60 days notice
regarding proposed rate increases (Consumer Groups Initial Comments at 33).

The Commission finds the Consumer Groups' arguments to be compelling. We
point out that Rule 4901:1-6-17, O.A.C., requires the LEC's customers be noticed of price
increases at least fifteen days prior to the LEC filing notice of such price increases with the
Commission. While this is reasonable in most instances, in the case of a customer wishing
to end their BLES subscription with the ILEC and seeking an alternative provider for the
first time, fifteen days may simply be too short of a time frame to allow ILEC customers to
contact alternative providers, research pricing plans and ultimately decide whether to
switch to an altemative provider. On the other hand, we believe sixty days, as suggested

00®•^02



05-1305-TP-ORD -50-

by the Consumer Groups, is excessively long. Therefore, we find that a thirty-day notice is
more reasonable. Further, the Commission notes that, as a practical matter, ILECs are
likely to provide customer notice in conjunction with companies' billing cycles, which
approximate thirty days. Thus, the Commission does not find a thirty-day notice prior to
the effective date of a BLES rate increase to be unduly burdensome on the ILEC.

F. 4901•1-4-12 Term, revocation and modification of alternative regulation of
basic local exchange service and other tier one services

This rule sets forth standards for the term, revocation and modification of a grant of
alternative regulation of BLES and other tier one services.

A number of parties offered recommendations and revisions regarding paragraph
(B) of the staff proposed rule. Citing to Section 4927.03(C), Revised Code, OTA and
Cincinnati Bell submit that the adopted rule should recognize that. the Commission's
authority to revoke or modify alternative regulation of BLES is limited to five years after a
grant of such authority (OTA Initial Comments at 12; Cincinnati Bell Initial Comments at
19). Related to this argument, Consumer Groups recommend that the proposed rule be
modified to indude a review of an ILEC's alternative regulation for BLES on the fourth
anniversary of the plan to ensure that the continuation of the plan is in the public interest
(Consumer Groups Initial Comments at 33-36). OTA also submits that the proposed rule
should be modified to acknowledge that a grant of alternative regulation for BLES will only
be revoked in an exchange if the exchange no longer meets any of the competitive tests
outlined in paragraph (C) of staff proposed Rule 4901:1-4-10 and if ineaningful barriers to
entry are found (OTA Initial Comments at 12). Further, OTA and Verizon North
recommend that the show cause requirement should be eliminated and replaced with the
counterpart found in the elective alternative regulation rules, Rule 4901:1-4-02(H), O.A.C.
(Id.). Verizon North opines that the proposed rule should be clarified to reflect that during,
the review contemplated within paragraph (B) of the staff proposed Rule 4901:1-4-12, the
ILEC should be permitted to continue under basic local exchange alternative regulation
during any revocation action (Verizon North Initial Comments at 8). AT&T Ohio
recommends that the rule be deleted in its entirety as the marketplace changes are
irreversible at this point (AT&T Ohio Initial Comments at 27).

In its reply comments, Cincinnati Bell challenged Consumer Groups'
recommendation for a company-specific review on the fourth anniversary. Cincinnati Bell
argues that this requirement would be inefficient and unnecessary as the Commission is
already empowered to modify or revoke plans if competitive conditions no longer exist.
Should such a situation arise, the Commission can take the appropriate steps to address
these issues, Cincinnati Bell claims (Cincinnati Bell Reply Comments at 10). Contrary to the
position of AT&T Ohio, the Consumer Groups daim that a revocation rule is essential
insofar as residential competition by CLECs continues to decline and AT&T Ohio's market
share continues to increase (Consumer Groups Reply Comments at 34). Responding to
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Verizon North's comments, the Consumer Groups aver that the nature of the show cause
proceeding affords an ILEC the opportunity to rebut any information that led to the •
Commission's order in the first place. This requirement does not assign guilt as Verizon
North claims, according to the Consumer Groups (Id. at 35).

OTA, Cincinnati Bell and the Consumer Groups aA recommend that the
Comrnission's rules address the five-year sunset provision relative to abrogating or
modifying an order granting an ILEC alternative regulatory treatment. While the
Commission has every intention of reviewing, in a timely fashion, the individual plan of ,
each ILEC granted alternative regulation for BLES before the five-year sunset provision ,
expires, we see little to be gained at this time by either specifying the scope of the review or
codifying it in the rules being adopted today. Rather, we will leave such discretion to a.
future Commission to detennine the timing, extent and scope of such reviews consistent
with the applicable law. We have, however, added language to the adopted rule that
acknowledges the applicability of Section 4927.03(C), Revised Code.

Regarding the arguments offered by OTA and Verizon North against a show cause
provision, we disagree. The show cause provision does nothing more than afford the ILEC
an opportunity to respond to an allegation that a telephone exchange area may no longer
meet one of the competitive tests outlined in adopted Rule 4901:1-4-10(C). As noted in the
sentence that follows the show cause provision, the Commission will determine, after
reviewing all the information provided on the subject, whether to close its review, initiate a
more formal investigation or schedule a hearing conceming whether to pursue revocation.
of an ILECs' authority in the identified telephone exchange area. Contrary to OTA and
Verizon North's concerns, we view this provision as affording the ILECs more, not less,
due process, in that it is possible that the Commission would decide, in an initial show
cause proceeding, not to pursue the abrogation or modification proceeding permitted by
Section 4927.03(C), Revised Code. Regarding Verizon North's concerns involving the ^
continuation of alternative regulation of BLES during a revocation proceeding, the'
Commission clarifies that, like the elective alternative rules (Rule 4901:1-4-03(H)), an ILEC;
will maintain the pricing flexibility set forth in Rule 4901:111-11, unless or until the;
Comnussion orders otherwise.

Finally, regarding AT&T Ohio's comments on this proposed rule, we believe it
would be unwise given the newness of BLES alternative regulation to concede that the
market for BLES is irreversibly open to competition. Further, pursuant to Section
119.032(E)(2), Revised Code, the Commission is obligated to review the rules adopted
today. Any provision adopted herein is subject to further review during that subsequent

rule review.
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III. CONCLUSION

Upon. consideration of the record as a whole, including the staff proposal and all
comments and reply comments submitted in response to it, as well as the record of the
seven public hearings held in this matter, the Commission rescinds the existing rules
incorporated in Chapter 4901:1-4, O.A.C., and enacts the rules attached as the appendix to
this opinion and order for the reasons discussed above. The adopted rules are not intended
to replace any of the Commissions existing rules in other chapters of the O.A.C. but,
rather, should be read in conjunction with such existing requirements.

IV. ORDER

Itis,therefore,

ORDERED, That existing Chapter 4901:1-4, O.A.C., be rescinded with such recission
becoming effective simultaneously with the effectiveness of the new rules being adopted
today, as set forth in appendix C to this opinion and order. It is, further,

ORDERED, That the new Chapter 4901:1-4, as set forth in appendix C to this opinion
and order, is hereby adopted. It is, further,

ORDERED, That applications for BLES altemative regulation be consistent with
appendices A and B to this opinion and order. It is, further,

ORDERED, That following the statutory rehearing period, copies of Chapter 4901:1-
4, O.A.C., as set forth in appendix C to this opinion and order, be filed with the Joint
Committee on Agency Rule Review, the Legislative Service Commission, and the Secretary ^
of State in accordance with divisions (D) and (E) of section 111.15, Revised Code. It is,
further,

ORDERED, That, except as spedfically provided for or clariffed in this opinion an
order, nothing shall be binding upon the Commission in any subsequent investigation or
proceeding involving the justness or reasonableness of any rate, charge, rule, or regulation. !
It is, further,

ORDERED, That to the extent not addressed in this opinion and order or the
attached appendices, all other arguments raised are denied. It is, further,
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ORDERED, That a copy of this opinion and order by served on all incumbent local
exchange companies, parties and interested persons of record.

THE PUBLIQUTILITIES CO1vIMISSION OF OHIO

JSA;geb

Entered in the Journal

MAR a a aM

Rene6 J. Jenkins
Secretary
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Appendix A

In the Matter of the Application of
)

For Approval of an Alternative Form of )
Regulation of Basic Local Exchange ) Case No.
And other Tier 1 Services Pursuant to )
Chapter 4901:1-4, Ohio Administrative )
Code. )

APPLICATION

the applicant in this proceeding, is a telephone company
providing public telecommunications service to
access lines and approximately customers in its local
service area in the State of Ohio.

Applicant submits this application pursuant to Sections 4927.03 and 4927.04,
Revised Code, for approval of an alternative form of regulation for Basic Local
Exchange Service and other Tier 1 Services pursuant to Chapter 4901:1-4, Ohio
Administrative Code.
Exhibits through are attached to this application and are
incorporated herein.

The applicant requests the Commission to consider the proposals set forth in this
application and to approve the appticant's alternative regulation proposal for
Basic Local Exchange Service and other Tier 1 Services.

Respectftdly submitted,

President or Vice President

Secretary or Treasurer

Company Address:

Company Telephone Number:

000417



Appendix B

I

STATE OF OHIO
CO[JNTY OF

VFRIFICATION

)
)

I, , President/ Vice President and
I, , Secretary/Treasurer of

hereby verify that the information contained in this application
is true and correct to the best of our knowledge.

President or Vice President

Secretary or Treasurer

Sworn and subscribed before me this day of , 20

Notary Public
My term expires:



APPENDIX C

4901:1-4-01 DeWtio

As used within this ahater, these terms denote the following:

(A) "Affiliate" means a person that (directlyor in ireotlyZowns or controls , is owned or
controlled bv or is under common ownership or control with another person. For
pnrooses of these rules , the term "own" means to own an eguity interest (or the
eguivalent thereof) of more than ten per cent.

(B) "Alternative pEovider" means a provider of competing service(s) to the basic local
exchanze service offerma(§) regardless of the technology and facilities used in the
deliverv of the services (wireline, wireless, cabte, broadband..etc.).

(C) "Basic local exchange service (BLES)" means end user access to and usa¢e of
telephone companv-nrovided services that enable a customer, over the primarv line
serving the customer's premises to originate or receive voice communications within
a local service area, and that consist of the following;

(1) Local dial tone smvice.

(2) Touch tone dWing service.

(3) Access to and usage of 9-1-1 services, where such services are available.

(4) Access to ouerator services and directory assistance

(5) Provision of a telenhone directory and listing in that directory.

(6) Per call, caller identification bloakins services.

(7) Access to teleoommunications relay service.

(8) Access to toll nresubscrintion interexchanee or toll nroviders or both, and
networks of other telephone oompanies.

BLES also means carrier access to and usair-c of telephone comnanv-orovided
facilities that enable end user customers orieinating or receiving voice srade,
data or imagg communications , over a local exchanee teleghone companv
network operated witbin a local service area, to access interexchanee or other
networks.

(D) "Commission" means the Qttblic utilities comrnission of Ohio.

(E) "Competitive local^ge carrier (CLEC)" means any faclities-based and
nonfacilities-based local exchan¢e carrier ahat was not an incumbent local exchangg
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carrier on the date of the e unent of the Tel ommunications Act of 1290 (1996
Act) or is not an entity that, on or after such date of enactment. became a successor.
assigrr. or affiliate of an incumbent locai exchange carrieL

(FZ"Elective alternative regulation plan (EARP)" means a lppted in case number
00-1532-TP-COI under which an incumbent local exchange carrier receives
earnings-free regulation with eater pricing flexibility for services o er than BLES
in exchan eg for specific conunitments.

(G) "Facflities-based alternative provider" means a provider of competing service(s) to
the basic local exchange service offering(s) using facilities that it owns , operates,
manag-es or controls to provide such services , recardless of the technolog,y anfl
facilities used in the deliverv of the services (wireline , wireless, cable. broadband,
etc.).

(H) "Facilities-based competitive local exchange carrier" means an y local ex ee
carrier that uses facilities it owns onerates, manages or controls to gfovide service(s)
subiect to the connnission evaluation: and that was not an incnmbent local exchanee
carrier in that exchange on the date of the enactment of the 1996 Act. Such carrier
mav uartiallXor totally own, operate, manage or control such facilities.Carriers not
included in this classification are carriers nroviding service(s) solely by resale of the
incumbent local exchange carrier's local exchange services.

(1) "Incumbent local exchange carrier (ILEC)" means with resp.ect to any area, anv
facilities-based local exc e carrier that: (a) on the date of the enaotment of the
1996 Act, provided HLES in such area: and (b) (i) on such date of enactment, was
deemed to be a member of the exchangg carrier association pursuant to 47 C.F.R
69.601(b). as effective on March 1. 2006: or (ii) is a person or entity that. on or after
such date of nactment, becatne a su ces or or assiffi of a mber described in
clause.

(J) "Iar_ge ILEC" means any ILEC serving fifty thousand or more aocess lines within

(K) "Long-run service incremental cost (I.RSIC)" renresents the forward-looking
econornic cost for a new or exist'^ng product that is eaual to the oer unit cost of
increasing the volume of Wduction from zero to a snecifred level, whilFholdi[ta all
otherroduot and service volumes constant. LRSIC does not include M allocation
of forward-looking common ove ead costs. Forward-lookina common overhead
costs are costs effrciently incurred for the benefit of a firm as a whole and are not
avoid if individual services or categories of services are discontinued Further.
forward-looking joint costs. which are the forward-looking costs of resources
necessm to ^rovide a group or family of services shall be added to included in
the LRSIC of the products or services.
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(L)"Small ILEC" means any IL,EC serving less than ftftthousand access lines within
Ohio.

(M) "Telgphone exchangg area" means a¢eographical service area established by an
II.EC and approved by the conunission, which usuallyembraces a city t, own. or
villaee and a designated surroundin or adjacent are a. There are currently seven
hundred thirty-eight exchanges in the state.

(N) "Tier one" services include BLES as defined in section 4927.01 of the Revised Code,
as well as those services that are not essential but nevertheless retain such a hieh
level of public interest that these services still re un ire regulatoryoversi t as set
forth in paragEaphs (A)(1)(a) and (A)(1)(b) of rule 4901:1-6-20 of the Administrative
Code.

(0) "Tier two" services include atl regulated telecommunications services that do not_fall
in tier one.

4901:1-4-02 EARP eeneral nrovisions.

(A) The alternative re lug ation plan set forth below is available to y IL,EC that desires to
take advantage of the retail services flexibilityfor telecommunication services. otheyr
than BLES as defined in section 4927.01 of the Revised Code, se^forth in the rules
for competitive teleuhone companies but that is not interested in pursubtg an
individual compan -esign application for altetnative rggulation pursuant to case
number 92-1149-TP-COI.

(B) Adoption of the EARP by an ILEC enables the IL.F.C to operate under the retail
service requirements developed for competitive telephone comgmmies.

(C) This EARP does not limit an II.EC's ability to pronose a o=any-s iPic plan under
the existing alternative re lation gttidelines set forth in case mtmbef 92-1149-TP-
COL which could also qualify the companv for thevrooosed retail service rules.

(D) The retail service ntles established for competitive telephone companies is 4nlv an
option for an ILEC if the II.EC adopEs a qualifving alternative re ation plan.

(B) Although not favored. the commission may upon its own motion, or f^c r good cause
shown. waive-any requirement, standard. or rule set forth in this chanter,

4901:1 Term of the otan.

(A) An II,EC can opt into this EARP at anytime by making the appropriato filing with the
commission; An apWpriate filing isone that includes:
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(1) A completed application form. as may be modified from time-to-time bkthe
commission.

(2) An application trronosing to cap BLES rates at existing levels as an ahernative to
rate base/rate-0f-retutn repulation, pursuant to section 4927.04 of the Revised
Code, and to price all other telecommunication services pursuant to the
provisions ofparaitranh (C) of rule 4901:1-4-06 of the Adnunistrative Code and
section 4927.03 of the Revised Code.

(3) All necessary tariff modifications to iMlement EARP, to be nrefIled with the
conunission's staff thirty days before docketing the application.

(4) A plan as to how the ILEC will meet all of the commitments set forth in rule
4901:1-4-06 of the Administrative Code.

(B) An IL.EC shall deliver one copy of its application to the office of the Ohio consumers'
counsel at the time the ILEC files the apQlication with the commission.

(C) An ILEC electine alternative re la^u tion pursuant to this chapter agrees to cap its
BLES rates for the term of the plan. Accordingly, the commission waives the
Muirement to file the schedules set forth in divisions (A) to (D) of section 4909.18
of the Revised Code.

(D) Any person may file a reauest for hearing on the application within twenty day,^
Absent extraordinary circumatances established through clear and convincing
evidence that reasonable erounds for a hearing exist. a hearing will not be held.
Unless otherwise ordered. a hearing request not ruled upon by the commission will
be automatically denied on the forty-sixth day after the II.EC armlication was filed.

(E) The ILEC's agplication shall be automaticallYapproved on the forty-sixth dav unless
otherwise suspended by the commission . In all cases where reasonable larounds for
hearin¢ are found and/or a susoension of the apgroval nrocess is arartted. the
cotnmission will render a decision on the application within one hundred eightv davs
ff^g.

(F) 1lere is no predetermined termination date for the EARP absent a revocation
proceedinP outlined in paragraph (H) of this nile.

(G) Once the ILEC has met the commitments set forth in rule 4901:1-4-06 of the
Administrative Code. the company may continue under its EARP terminate tbe
altemative reaulation plan and return to traditional rate-of-retum reeulation or
propose a comRanj!-specific alternative regulation plan.

(H) If the commission be&eves that the ILEC has failed to compjy with the terms of the
plan, the commission shall ¢ive the II.EC notice, including a basis, of such belief and
a reasonable period of time to come into compliance. The commission shall not
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revoke any EARP. unless the commission determines, after further notice to the
Il, and hearing, that the ILEC in fact has failed to materiallv comply with the
terms of the plan and in fact has failed to come into oompliance within such
re ble neriod of time. Prior to any such ruling to revoke any order proving
the plan, the commission shall takp into consideration consequences of such action
on the ILEC as well as the impact on its customers.

(I) In order to terminate or withdraw from an EARP, an IGEC must file a notice with the
commission which sets forth the reasons for the withdrawal and informs the
commission whether the ILEC is oronosine to return to traditional regulation or will
be filing a company-specific alternative regulation plan. Such notice shall also be
served unon the office of the Ohio consumers' counsel. A notice of withdrawal will
not be approved until another reg_ulatory framework is adqpted by ihe commission.
The commission shall order such procedures as it deems necessarv in its
consideration of the request to withdraw.

(J) An ILEC choosing to return to rate-of-return regalation is required to bring its rates
and services into compliance with the approuriate regulatory framework for all
reeulated services. All existingrules, guidelines, and orders that are available for
ILECs today. such as case numbers 84-944-TP-COI, 86-1144-TP-COI. 89-564-TP-
COI, and 92-1149-TP-COI, will still remain. The rates in effect under elective
alternative regulation shall remain in effect until otherwise modified by the IL.EC
with the co 'ssion's approval. An ILEC returning to rate-of-return regulation
bears the total risk of recovery of commitment investments during the period it was
under altemative regulationation

4901:1-4-04 Aaalicabilitv of other rules and reeulattons.

To the extent they do not conflict with the provisions set forth herein and absent a waiver,
all commission requirements and policies will apply to the ooerations of everyIL.EC
adopting elective alternative regulation. Examples of such reauirements and Mlicies
include, but are not liniited to, the minimum telephone service staadards (MTSSI codified
at Chapter 4901:1-5 of the Administrative Code, lifeline services such as service
connection assistance (case numbers 89-45-TP-UNC and 91-564-TP-UNC). discounts for
penrons with oornmuuication disabilities (case number 87-206-TP-COI). blockin of f 976
servt'ces (case number 86-1044-TP-COI), disconnection of local service rules (ease
mnnber 96-1175-TP-ORD), 9-1-1 service (case number 86-911-TP-COI). privacv and
number disclosure reouirements (case number 93-540-TP-COD, alternative ooerator
service provisions (case number 88-560-TP-COI1, prov'st iona Znv lo vin¢ customer-owned,
goin-gpMkA telephones (case number 88-452-TP-COI). local compg.tition carrier
requirements (case numbers 95-845-TP-COI and 99-998-TP-COI). and carrier ccess
r.harg_e policies and orders,

4901:1-4-05 - Aocountina staadards.
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Accounting records ar required to be maintained in accordance with the uniform system
of accounts for local telephone operations by all ILECs.

4901:1-4-06 Alternative reUlation commitments.

(A) Advanced services

(1) Advanced telecommunications services capabilitKis the availability of hi l^t-
speed, full broadband teleconununic.ations that enables a customer to originate
and receive high-cuality data. sraphics, and video Itsi_n_g any technology (e.g„
xDSL. cable, fiber optic, fixed wireless, satellite, or other system) at a minimum
rate of two hundred kilobits per second in one direction.

(2) An ILEC electing this alternative regulation plan must commit to provide the
following:

(a) High density oentral offices: No later than twelve months from the effective
date of the alternative regulation plan, an ILEC must provide advanced
telecommunications service caoability from all class five central offices
(CO) in its traditional service territories which serve census iracts with a
population density of five hundred or more people per sauare mile as
defined by the 2000 census.

(i) No later than twelve months from the effective date of the alteroative
rerepalation plan. an II.EC must deploy broadband, advanced
telecommunications services upon eustomer demand within s' davs
to any customer within twelve thousand feet from a hig,l3 density CO

{ii) No later than twentv-four months from the effective date of the
alternative re ulation plan. an ILEC must deplov broadband, advanced
te ecotnmunications services upon customer demand within sixty davs
to any customer within eieltteen thousand feet from a high demity CO.

(b) County seat central offices: For counties that do not meet the p4pulation
density crt^erion described in paragraph (A)(2)(a) of this ntle an II.EC must
provide advanced telecommunications serviFe ao uabHity from all class five
COs in its traditional service territories that are within the county seat no
later than twelve months from the effective date of the alternative re1¢tt.ation
gLan.

(i1 No later than twelve months from the effective date of the alternative
resttlation plan. an ILEC must deQloy broadband advanced
telecommunications services upon custonter demand within sixty dw
to any customer within twelve thousand feet from a coentv seat CO
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(ii) No later than twenty-four months from tle effective date of the
alternative regulation plan an ILEC must deplov broadband. advanced
telecommunications services tmon customer demand within sixtv days
to any customer within eighteen thousand feet from a county seatCO

(B) Lifeline assistance

(1) The ILEC must iMlement a lifeline pm¢ram that provides eligible residential
customers with the maximum contribution of federally available assistance.
Eligible lifeline service consists of flat-rate monthly access line service with
touch-tone service.

(a) Credits: The ILEC shall credit one hundred per cent of all nonrecurring
service ord-ercharees for commencing service and a monthly amount that
will ensure the maximum federal matchingwntribution.

(b) Other benefits: Lifeline customers shall receive a waiver of the local
exchange service establishment deposit reauirements. free blocking of toll
and 900/976 dialing patterns, an option to vurchase call waiting and an
ootion to purr.ltase other features for medical and/or safety reasons,
Requests to purchase vertical features must be sigged by the customer
certifyine that the customer has a legitimate need, either for medical or
safety reasons.forthe ootionalfeature(s)Fequested.

(c) Restrictions: The discount will agplv to only one access line oer household.
Optional features , other than call waitingm prohibited unless the phone
company receives a sianed statement from the customer self-certifvingthas
the feature is necessarv for medical and/or safetv reasons. Existine lifeline
customers that have optional features prior to the adontion of this plan will
be erandfathered into the lifelineprogram so lone as the customer makes no
changes whatsoever to their existing local exchange service. Telephone
companies are rnvhibited from marketing vertieal services to existing or
new lifeline customers.

(2) lafeline assistance eligibility shall include:

(a) Home enerev assistance proaram (L.IHEAP. HEAP, and E-HEAD.

(b) Ohio energy credit Rrogram (OECP).

(c) Food stamus.

(d) Sunnlemental security inqome-blind and disabled (SSDA.

(e) 3upplemental seoaritv income-aged (SSIl.
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(f) General sistance (ir}cludine disability assistance fDAI).

-&

(¢) Medical assistance (medicaid), includingany state program that might
supplantmedicaid. .

(h) Federal public housinalsection eight.

(i) Ohio works first (formerly AFDC).

(j) Household income at or below one hundred fifty ger cent of the povertv
leel.

(3) Each 1LEC participating in the EARP shall offer a lifeline assistance nrog_ram to
eligible customers tbrouchout the traditional service area of that carrier , in
conformance with this rule.

(a) IL.ECs with fifty thousand or more access lines shall automatically enroll
customers into lifeline assistance who icipate in a qualifying oro g_am.
Additionally, such companies must also enroll customers who narticinate in
a qualifying program by using on-line company to agency verification or
self-certification.

(b) IL,ECs with less than fifty thousand access lines may use one or any
combination of automatic enrollment, on-line comnany to agency
verification and/or self-certification to enroll customers into lifeline
assistance who participate in a qualifyJag^rogram.

(c) All ILECs must use self-certif'ication to enroll custamers into lifeline
assistance who quWi,fy through household income-based reauirements

(4) At no time will the monthly access line discounts cause the local service rates to
be less than zero.

(5) Lifeline assistance customers with past due bills for rer ated local seryice
charees will be offered snecial payment arransements with the initial paylgent
not to exceed twent - ve dollars before service is installed with the balance for
regulated local charyes to be paid over six eaual monthlv payments. Lifeline
assistance customem with past due bills for toll service charg§ will be reaa.tred
to have toll restricted service until such past due toll service charges have been
DH id or until the customer establishes service with a subseauent toll orovida
pursnant to theminimum telepfione service standards.

(6) Staff will work with tlte appropriate state agencies which ''ster aualifvine
nroerams for lifelixLe assistance and the ILFCs to ne¢otiate and acquire on-line
access to the agencies' electronic databases for the purmose of accessina the
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in ormation necessary to verify a customer's particioation in an eligible pogaQ
and data neoessary to automaticab enroll customers into the lifeline nrogr^n.
On-line verification and automatic enrollment will be in place within six months
after the effective date of a compoy's altemative regulation plan.

(7)An ILEC is permitted to perform a verification audit of a customer already on
lifeline assistance service

(8) All lifeline proQram activities must be coordinated through an advisorv board
comuosed of coruruission staff, the office of the Ohio consumers' counsel.
consumer groups representine low-income constituents, and the companv.
Commission staff wiil work with the advisory ard to reach consensus
However, where consensus is not gossible. the conLmission's staff shall make the
final determination. Advisory board decisions on how the proeram is
im^lemented and the lifeline promotional plan are subject to commission
review. Companies with less than fifty thousand access lines mayjoin with
other such companies to form one advisorv board.

(9) The ILEC will establish an annual marketingbudgeet for promotine lifeline and
performing outreach usin$ ten cents per access line multiplied by the number of
residential access lines the companv serves. The ILEC shall work with the
advisory board to reach a consensus where possible regar•dine how the
marketmg bu-4get funds will be s,pent. The marketing bud¢st funds shall only be
spent for the promotion and marketina of lifeline service and not for the
administrative costs of implementingand operatin¢ the lifeline ,p mgLa-m.

(C) Retail rate commitments

(1) An II.EC's offeringof in-territory. BLES shall inclu e flat-rate residential c 1^1'u}g

(2) Any measured-rate or optional extended area service plans that are being
provided to customers on the efPective date o the altematlve reation plan
shall continue to be available to customers unless the eormnission subsequently
approves changes to theseplans,

(3) Tier one rate cgo

(a) Core service rate M

(il Tier one core s®rvices as used in these rules shall include BLES as
defined in section 4927.01 of the Revised Code, and basic caller ID
4PW^

(iil An-ILEC adotittg alternative re ation pursaant to this chanter, shall
cattthe in-territory rates for tier one core service at the existine rates for
so long as the comnany remains under the EARP. The electing 1LEC's
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existing rates sball represent the maximum or "ceilin¢" levels. below
which the ILEC lower or raise rates notm making the appromiate
filing with the commission.

(iii) The electing II.EC ma-i not price below the LRSIC of each service plus
a common cost allocation. The 1LEC may provide a common cost
study to the conunission's staff to justifv the common cost allocation or
the ILEC may use a default allocation of ten per cent for commott
costs.

(b) Noncore service rate caps

(D Noncare tier one services shall include:

(a) Second and third local exchange service access lines.

LbJ Call waiting,

(cl Call trace (*57).

(d) Centrex access lines.

(e Private branch exchange (PBX) trunks.

(f) Per iine numbcr identification blocking.

(g) N2npttblished number service.

L) Ni lr a.cess and usa eg. unless exenauted.

ii An electing A.EC shall cap the rates for all inyterritory noncoretier one
setvices at existinp rates for twenty-four s from the effective date
of the alternatitve regulation plan.

(iii) Dttrirng those twenty-four tnonths, the electingIL.EC may lowcr or raise
rates below the ca_p upon making the Vpropriate filing with the
commission.

(iv) The electing ILEC maxnot price below the LRSIC of gkh service plus
a common cost allocation. The ILEC may provide a cotnmon cost
study to the commissions staff to justifv the common cost allocation or
the ILEC may use a default allocation of ten ner cent for cotnmon
costs.

(Y)•After twenty-four months, upward pric'nt¢flexib9lity fora second local
exchange access service line and call waiting shall be limited to ao
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more than a ten ner cent.9ncrease in nrice per vearfor each servioe, un
to a rnaximum cap for the life of the plan that is double the initial rate
for each service.

(vi) After twentv-four months, upward pricing flexibility for all other tier
one, noncote services shall be limited to a cay that is double the initial
rate for the life of the plan.

(4) Tier two services

(a) Tier two services include all regulated public telecommunication services
that do not fail on tier one.

(b) Tier two service rates are not subiect to any rate cap and may be Rriced at
market-based rates.

Lc) The rate for anv tier two service muat recover the LRSIC associated with the
serviceplus a common cost allocation , The ILEC may provide a common
cost study to the commission's staff to 'lustifythe common cost allocation or
the ILBC may use a default allocation of ten per cent for commQn costs.

I (5) Nothin herein prohibits an electing 1I.EC from seeking, throug-h an upproprlate
filing with the commission, the flexibility to discount tier one service rates, on
an exchange o on a wire center basis when an exchange has more than one wire
center, nrovided the companv demonstrates that the discount is necessarv to
meet comnetition and pmvided the discount is uniformlyavailable to all tier one
service customers within the designated exchange(s) or wire center(s).

(6) Notice to customers of any changes in rates must comgiv with the notice
reauirements established in the ntles for competitive telenhone comp nies.

4901:1-4-08 EIâe[bilitv for alternative resulation of BLES and other tier one
xe 'ces•

(A) Any 1LEC widt an appmved aualifying EARP set forth in rules 4901:1-4-01 to
4901:1-4-07 of the Administrative Code, may request. pursuant to section 4927.03 of
the Revised Code. altemative regulation of BLES and other tier one services.

(B) An ILEC i§ not elieible to an2l-y for altemative regulation of BLES and other tier one
services until it has fully complied with the advanced services and Iifeline
commitments set fottlt in paragraphs (A) and (B) of rule 4901:1-4-06 of the
Administrative Code for laree.ILECs and_set forth in nde 4901:1-4-07 of the
Administrative Code for small ILECs. An If.EC ma yappjy for EARP and
alternative reettlation for BLES and other tier one setvices contem raneouslv if
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the applicant can demonstrate that it fuLly meets the gMlicable EARP conunitments
Qn the day of filing of both applications.

4901:1-4-09 BLES filing reauiretnents and nrocess for anplication.

(A) An apvlication and all required exhibits shall be made in the formQrovided by the
conunission.

(8) Exhibits to an application

(I) An affidavit from an officer of the ILEC verifying that the applicant fully
complies with the elective alternative reaulation conunitments as reauired by
paraeraphs (A) and (B) of rule 4901:1-4-06 of the Administrative Code for laree
ILECs and as required by rule 4901:1-4-07 of the Administrative Code for small
ILECs.

(2) An identification of the telephone exchange area(s) for which the ILEC seeks
altemative regolation for BLES and other tier one services and the competitive
market test proposed by the applicant for each telephone exchange area.

(3) Supporting information and detailed analysis demonstrating that the applicant
meets, on a telenhone exchange area basis, at least one of the comnetitive
market tests, as set forth in puagrah (C) of nde 4901:1-4-10 of the
Administrative Code This information should be contained within an affidavit
faled by an officer of the ILEC attestine to the veracity of the data uggn which
the aonlication is nremised.

(4) Any_progosed tariff modifications necessarv to implement the pricjng flexibility
rules set forth in paragranh (A) of rule 4901:1-4-11 of the Administrative Code.

(C) The application shall be designated by the commission's dggketingslivision usinlr the
case ptpn ose code "BLS". On the same dav that the II..EC files its cemolete
atmlication with the commission. the II.EC shall de]iver one 2pyof its apnlication
to the office of the Ohio consumers' counsel.

(D) All ^rsons seek'>n intervention must file the agpropriate motion within seven
calendar days of the filing of the LLEC's application.

(E) Confidential information filed by the LLEC will be eligible forprovrietarv treatment
i-A a_ccordance with rule 4901-1-24 of the Administmtive Code. Parties shall be
afforded access to all copfidential information and sup2pWu data addressed within
an application by entering into a protective agreement with the IC.EC. The ILEC has
the duty to negotiate sucb a ments in good faith with tho parties in a timely
marmer and- the commission will decide any issues that the narties are unable to
resolve regarding the protective agreement.
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(F) Anv varty who can show good cause why such application should not be arantA
must file with the cotnmission a written sta men detailing the reasons withitifort.v-
five calendar days after the aplication is docketed.

(G) With respect to the four tests identified in naragraph (C) of rule 4901:1-4-10 of the
Administrativo Code, an ILEC's application shall be =oved automatically_ and
become effective on the one hundred twenty-first day after the initial filing unless
suspended by the commission, the leizal director, or an attorney examiner. A hearing
will not be held absent extraordinary circumstances established through clear and
convincing evidence, satisfying the commission, that a hearing is needed. Where 1_he
commission determines a hearing is necessary and/or a suspension is ordered, the
commission will render a decision on the application within two hundred seventy
days of filine.

(H) An application containing an altemative comMtitive market test (i.e. a test not found
in naraaraphs (C)f1) to (C)(4) 4901:1-4-10 of the Administrative Code) will
not be subject to the automatic timeframe The commission will establish the
appronriate process and timeframes for review of such application.

4901:1-4-10 Comnetitive market tests.

(A) In order to qualify for Rricin flexibi it for BLES and other tier one services. the
analicant has the burden to demonstrate that thS ILEC meets at least one of the
competitive market tests set forth in paraeravh fC) of rule 4901:1-4-10 of the
Administrative Code in each of the reauested telgphone exchanee area(s). Thus. an
application for alternative rc,gWation of BLES and other tier one services may
contain more than one telMhone excltange area. but the test(s) must be annlied to
each tglephone exchange area individually witin that apRiicWion,

LBl For anyIelenhone exchanpe area(s) in which the LI.EC is not ranted alternative
reeulation for BLES artd other tier one seaviem. the REC's BLES and other tier one
services remain subject to all the reauirements of EARP. includine thepricing
reauirementspmsuant to paraggnh (C) of rule 4901:1-4-06 of the Administrative
Code. Far any telephone exchange area(s) in which ihe II.,BC is grelr ted a^le_{e native
reaulation for BLES and other tier one services. ImcinF flexibilitv for the ILEC's
BLES and other tier one services will not be subiect to paraaggh (C)(3) of nde
4901:1-4-06 of the Administr 've Code. All of the rentainingrepuirements of
FW will continue to app-tYto the ILEC's retail service offerines.

(C) If the applicant can demonstrate that at least one of the follqwineggzpetitive market
tcsts is satisfied in a telenhone exchanQe area the atmlicant will be deem d to have
met the statutory criteria found 'Ldivisidiviof section 4927.03 of the Revised
Code for BLES and other tier one servicea in that Wettone exchange area. 'Phese
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capetitive market tests do not vLeelude an II.EC from uroWsing to demonstrate the
staiuto criteria are satisfied throueh an alternative competitive market test.

(1) Angpglicant must demonstrate in each reauested telephone exchange area that at
least twenty-five per cent of total residential access lines are pmvided by
unaffiliated CLECs, and at least twenty per cent of total comp anL accesc lines
have been lost since 1996 as reflected in the applicant's amnral reoort filed with
the commission for 1996.

(2) An applicant must demonstrate in each requested telephone exchange area that at
least twentYper cent of total re5idential access lines areproyided by unaffliated
CLECs. and the oresence of at least two unaffiliated facilities-based CLECs
providing BLES to residential customers.

(3) An applicant must demonstrate in each req,uested telephone exchange area that at
least fifteen per cent of total residential access lines are urovided by unaffiliated
CLECs, the presence of at least two unaffiliated facilities-based CLECs
providing BLES to residential customers, and the nresence of at least five
altemative providers serving the residential market.

(4) An ap,pHoAt must demonstrate in each requested telephone exchange area that at
least fifteen per cent of total residential access lines have been lost since 2002 as
reflected in the anvlicant's annual report filed with the commission for 2002•
and the presence of at least five unaffiliated facilities-based altemative Uroviders
serving the residential market.

(Dl For nurnoses of demonstrating that a coMetitive market test is satisfied under this
nile, the aoolicant may in its comuetitive market test. count as a CL C or an
altemative pmvider, any other ILEC affiliate serving the residential market in the
reguested teleohone exchan eg areas.

4901:1-4-11 Pricing of BLES and other tier one servica.

(A) each telephoae exchange area where an ILEC meets at Ieast one of the comnetitive
market tests apt fQrtlt in naraerapb (C) of rule 4901:1-4-10 of thg Admhristrative
Code, the %&C will begMted D71CLgflex'tbility as set forth below for tier one
core and noncore services in lieu of EARP gr'tcine rules set forth in para¢ranh
(C)(3) of rule 4901:1-4-06 of the Administrative Code. An ILEC will be granted, in
those telephone exchange areas tier two ricine flexibilityfor all tier one noncore
services. BLES and basic caller ID will also be s}rhject to nricin¢ flexibility in thoae
telephone exehange areas S3,tbject to the L,m•Cing flexibilitv in this nule the rate £or
BLES and basic caller ID _y be lowered or raised unon making the annrotniate tier
two filine with the commission For the twelve months followine =roval of
ahernative reMiation for BLES in the relevant telephone exchangeareas the II.EC"s
initial upward nricing flexibility for BLES and basic caller ID shall be limited to an
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annual increase of no rnojm than one dollar twenty-five cents abovelhe B F^atg^
the t.ime that the II,EC is granted BLES altemative reeulation and an annual increase
of no more than fifty cents above the basic caller ID rate in existence at the time thst
the B.EC is granted BLES aiternative reg_rtlation. In subseguent years. the II.EC's
upward vricine flexibility for BLES and basic caller ID shall be limited to an annual
increase of no more than one dollar twenty-five cents above the BLES rate in effect
at the end of Hie preceding twelve months and an annual increase of no more than
fifty cents above the basic caller ID rate in effect at the end of the preced'rMtwelve
months. No banking of increases will be allowed.

(B) Ratesfor intrastatg carrier access, 9-1-1 service, pole attachments and conduit
occupancy, pay telephone services, toll ^resubscri rtion, and telecotmnunications
relay service are not affected by this rule and shall continue to be subject to the
ap^h'cable laws, niles and orders of the commission and the federal communications
commission. In addition, the convnission may, in the future. add additional
reeulated new services to this list of exempted services for which the commission
determines that aspscific public pQlicv interest exists.

(C) In those telephone exchanpe areas where an ILEC is g[anted pricing flexibility for
BLES and other tier one services, an ILEC is not1)ermitted to price its tier one retail
servicgs) below the LRSIC of each service nlus a common cost allocation. A
telephone company mky allocate contmon costs using a fixed allocator of ten per
cent. In the event the ILEC chooses to use a different common cost allocator, the
II.EC will have the burden of establishing the reasonableness of the chosen common
cost allocator. Upo mquot of the commission staff. the ILEC shall provide cost
sugport to the staff,

(p) in those telephone ex nae areas where an ILEC is granted pricing flexibiliV for
BLES and other tier one services. it must continue tooffertZalifyine lifeline
custolners BLES, includine M nonrecurrin¢ charges for serv{ce establishntertt,
service connection and service chanee orders associated with r.stabiishing a sinete
BLES access line, at the rates i exist ce at the time the II.F.C files an.@pplfcation
under this chapler. If rates for a lifeline customer's BL,F^, increase nurauant to
paragcVh (A) of rale 4901:1-4-11 of the Administrative Code, the lifeline discount
shall be adjpsted to ensure there is no net rate increase to aualifvina lifeline
m mm, Tite conunission reserves the rigk to modify this restriction based on
cban s tnade v the federal oonununications comrnission to the lifellne or univcrsal
service fundingprosrams.

(E) In those teleQhone exchange areas wheM an ILEC is granted pri^ing flexibility for
BLES and other tier one services , the ILEC shall utilize the processes set forth in
nile 4901:1-6-21 of the Adrninistrative Code for the f"ilina of all subseouent tariff

^atmlications for BLES and other tier one services In those telegkho- xayl^`Yi ^-•^ireas
where an ILEC is granted pricing flexibility for BLES and other. tier one serv(cestthe
ILEC shall provide 'or acmal customer notice to the affected customers bv biil
insert, bill tnessage. cu^̂ect mailLorLif the customer consents, electronic mail, a
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minimum of thirty daXs prior to anyincrease in rates . The applicatioa when filed
with the comntission, mustinclude a MY of the actual notice that was sent to
affected customers and an affidavit verifyirlip that such notice was 'vg^en to
customers. The customer notice shall compiy with the customer notice Mquirements
set forth inVaragraphs (B) and (C) of rule 4901:1-6-17 of the Administrative Code.
All of the rernaininQ rules for ILECs operating pursuant to EARP found in Clrakters
4901:1-4 and 4901:1-6 of the Administrative Code will continue to aouly.

4901:1-4-12 Term, revocation and modification of alternative re2ulation of
BLES and other tier one services.

(A) The EARP rules set forth in paragraphs (F), (H:), (I) and (J) of rule 4901:1-4-03 of the
Administrative Code also applv to the term revocation and withdrawal of the plan
for alternative regalation of BLES and other tier one services.

(B) If the commission has reason to believe, based on a change in the
telecommunications market in a telephone exchanQe area(s) or based on the motion
of an interested stakeholder settingforth reasonable grounds that the market in a
telephone exchange area(s) has ghanged such that it may no longer meet one of the
competitive market tests set fortit inparagranh (C) of rule 4901:1-4-10 of the
Administrative Code, the commission shall notice the ILEC and require it to show
cause as to why altemative regulation for BLES and other tier one services in the
involved telephone exchanee area(s) should not be revoked Based on that review,
the commission will take whatever action it deems necessary,if anv,including
initiating an investieation or scheduling a hearing, to consider revocation of the
alternative regulation for BLES and other tier one services in a te^phone exchanee
area(s) . Consistent with division (C) of section 4927 03 of the Revised Code the
commissionmay modifv or revoke any order granting the U-XC altemative
relation for BLES and other tier one services in a telephone exchanee area(s).
Pendinc any review of alte 've regulation of BLES. the II.EC will nfaintain tlte
pricing flexibility nreviously g_ranted until or unless ot,herwise modified by te
commission.
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BEFORE

THE PUBLIC U'fILITIES COMMLSSION OF OHIO

In the Matter of the Application of the )
hnplementation of H.B. 218 Concerning ) Case No. 05-1305-TP-ORD
Alternative Regulation of Basic Local )
Exchange Service of Incunibent Local )
Exchange Telephone Companies.

ENTRY ON REHEARING

The Commission finds:

(1) On March 7, 2006, the Commission issued an Opinion and
Order in this matter in which we adopted new elective
alternative regulation plan (EARP) rules, as set forth in
Appendix C of the opinion and order. We directed that the new
EARP rules become effective upon the earliest date permitted
by law and that the existing F.ARP rules, as set forth in Chapter
4901:1-4, Ohio Administrative Code (O.A.C.) should be
resanded simultaneously with the new FARP rules becoming
effective.

(2) Applications for rehearing of the Opinion and Order of March
7,2006, were filed on Apri16, 2006, by the following entities: the
Ohio Telecom Association (OTA), AT&T Ohio ( AT&T), Verizon
North Incorporated (Verizon), Cincinnati Bell Telephone Com-
pany LLC (Cincinnati Bell), and jointly by the Ohio Consumers'
Counsel (OCC), the cities of Cleveland, Toledo, Holland, Mau-
mee, Northwood, and Oregon, the Appalachian Peoples Action
Coalition, Communities United for Action, Edgemont
Neighborhood Coalition, Consumers for Fair Utility Rates, and
the Neighborhood Environmental Coalition (collectively Con-
sumer Groups). Memoranda contra of one or more of the sub-
mitted applications for rehearing were timely filed on April 17,
2006, by the Ohio Cable Telecommunications Association
(OCTA), OTA, AT&T, Cincinnati Bell, and Consumer Groups.

(3) Section 4903.10, Revised Code, among other things, provides
that any affected person, firm, or coporation may make an ap-
plication for a rehearing within 30 days following the journali-
zation of the order. The Commission may grant and hold a
rehearing on the matters specified in the application if, in its
judgment, sufficient reason appears.
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(4) In the March 7, 2006 Opinion and Order, the Commission re-
jected Consumer Groups' recommendation that incumbent local
exchange companies (ILECs) seeking basic local exchange ser-
vice (BLES) alternative regulation should be required to meet
commitments in addition to those commitments they have al-
ready met pursuant to their EARPs (Opinion and Order, March

7,2006, at 11).

Specific to Rule 4901:1-4-08, O.A.C., Consumer Groups argue
that the Commission erred in determining that additional
commitments are not appropriate in a competitive environment
(Consumer Groups Application for Rehearing at 25). In their
application for rehearing, Consumer Groups posit that
additional commitments are necessary in order to ensure that
alternative regulation for BLES may be in the public interest (Id.
at 27). By requiring the ILEC to make advanced services
available throughout every exchange for which BLES alternative
regulation is granted, Consumer Groups claim that the
Commission will provide the public with a benefit in return for
increased BLES rates. Consumer Groups assert that the
increased public benefit will help make BLES alternative
regulation in the public interest (Id.).

(5) The Commission fully considered Consumer Groups' argu-
ments concerning additional commitments in the March 7, 2006,
Opinion and Order. Consumer Groups have raised no new ar-
guments for the Commission's consideration. Therefore, Con-
sumer Groups' application for rehearing on the issue of
additional commitments is denied.

(6) With respect to Rule 4901:1-4-09, O.A.C., the Consumers Groups
seek rehearing of the Commission's rejection of their request for
the adoption of a blanket protective agreement for information
that the ILEC alleges is confidential. Consumer Groups assert
that the schedule contemplated by the Commission s BLES
alternative regulation rules does not provide sufficient time for
the parties to negotiate a protective agreement, receive the
confidential information, and serve discovery regarding the
confidential information. In support of their position,
Consumer Groups represent that interested parties have only
one opportunity to state their objections to an application. They
believe that the adoption of a blanket protective agreement will

+000514 6
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(7)

assist interested parties in presenting their case to the
Commission in a timely manner.

Consumer Groups also recommend that the Commission
should shorten the time for ILECs to respond to discovery. In
particular, Consumer Groups recommend that the Commission
require that discovery responses be provided within ten days of
service. Additionally, they request that Rule 4901:1-4-09,
O.A.C., require electronic service of discovery requests and
responses (Consumer Groups' Application for Rehearing at 38,
39).

In regard to the Consumers Groups' application for rehearing
specific to the request for the adoption of a blanket protective
order, the application for rehearing is denied. Issues such as
confidentiality agreements are initially best left for parties to
negotiate. To the extent that the Commission becomes aware of
problems in the negotiation process, it can, at thaf time, adjudi-
cate the disputed issues. In rendering this decision, the Com-
mission recognizes that it is likely that many of the potential
parties to such confidentiality agreements have already entered
into such similar agreements with one another in the past. The
Commission notes that it will be in an. ILEC's. best interest to
work cooperatively with the other parties regarding the nego-
tiation of confidentiality agreements. Otherwise, the ILEC runs
the risk of losing the automatic approval process due to the
suspension of the application in the event additional time is
needed to address disputed issues.

With respect to the Consumers Groups' application for rehear-
ing specific to its request for shortening of the discovery proc-
ess, the application for rehearing is granted. The Commission
agrees that an expedited discovery is appropriate in order to
allow parties to timely review data prior to the filing of plead-
ings. Therefore, Rule 4901:1-4-09, O.A.C., shall be amended as
follows:

(I) All parties shall electronically serve their discov-
ery requests. All discovery responses are to be
electronically served within ten days of being
served with the discovery request, or within the
time frame specified by the commission.

-3-
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(8)

(9)

Consumer Groups seek rehearing relative to Rule 4901:1-4-
09(B)(3), O.A.C. Specifically, Consumer Groups interpret the
Commission's Opinion and Order to allow ILECs the
opportunity to supplement their applications without
suspending the application or providing interested persons
with an additional opportunity to respond. Consumer Croups
reference the Commission's acknowledgement that, "even if the
initial application failed to contain the needed information, the
company would still have an opportunity to supplement its
filing in order to rectify any deficiencies" (Consuiner Groups'
Application for Rehearing at 28 citing to the Opinion and Order
of March 7, 2006, at 12). Consumer Groups submit that Rule
4901:1-4-09(B)(3), O.A.C., does not currently provide for the
supplementing of an application. To the extent that any
supplementing of the application is allowed, Consumer Groups
assert that interested persons should be provided with the
opportunity to respond to the supplemental material (Id. at 28).
Consumer Groups point out that if the supplemental filing
occurs after the expiration of the 45-day window to file
objections, interested persons would have no opportunity to
comment on or object to the supplemental filing. Consumer
Groups also note that the subsequent supplementing of the
application will reduce the amount of time for the Commission
to review the revised application (Id. at 29).

Based on their identified concerns regarding supplemented ap-
plications, Consumer Groups request that the Commission
amend its rules accordingly. Specifically, Consumer Groups
recommend that the Commission require its staff to docket a
certification that an application is complete. This certification
would trigger the time frames contained in the BLES alternative
regulation rules (Id. at 30). Alternatively, Consumer Groups
recommend that the Commission suspend all deficsent applica-
tions and allow interested persons to respond to the supple-
mental information (Id. at 30,31).

The while discussion of Rule 4901:1-4-09(B)(3), O.A.C., in the
Opinion and Order specifically allowed for the possibility of an
ILEC supplementing its application to rectify any deficiencies.
Rule 4901:1-4-09, O.A.C., as currently written, does not account
for this possibility. While we do not think it necerssary to adopt
Consumer Groups' proposal to require a suspension of any
supplemented application and a staff certification of a complete

-4-
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application, we do believe that, depending upon the sigriifi-
cance of the additional material, the Commission may find it
necessary, pursuant to Rule 4901:1-4-09(J), O.A.C., to change the
time frames associated with approval of the application
inchiding the 45-day deadline for objections to an application.
Of course, the Cominission inay, at any time, suspend an
application as set forth in Rule 4901:1-4-09(G), O.A.C., including
allowing for further review of suppleinental information if the
Commission deems it appropriate due to a material change in
the substance of the application.

Additionally, consistent with of our amendment of Rule 4901:1-
4-09(B)(3), O.A.C., above, the Commission clarifies that Rule
4901:1-4-09(C), O.A.C., should be amended to require that any
supplemental information filed with the Commission should
also be concurrently served on OCC. All other rehearing
arguments with respect to this issue are denied.

(10) Consumer Groups seek rehearing with respect to Rule 4901:1-4-
09(D), O.A.C.. Specifically, Consumer Groups contend that the
Commission erred by failing to provide a longer time frame for
the filing of motions to intervene. Rather than all persons
seeking intervention filing the appropriate motion to intervene
within seven calendar days of the filing of an ILEC's
application, Consumer Groups request that the Commission
provide a 14-day time frame for the filing of motions to
intervene. In support of its position, Consumer Groups state
that the current seven calendar days is AN inadequate time
frame due to the voluminous nature of the BLES alternative
regulation applications and the lunited staffing resources of
many of Consumer Groups' offices. Consumer Groups assert
that the current time frame will result in entities being forced to
file motions to intervene simply to protect their interests.
Consumer Groups also point out that, based on the
Commission's established time frames, an ILEC applicant will
have twice as much time to file a memorandum contra as a
potential intervenor would have to file a motion to intervene (Id.
at 32-34).

Further, Consumer Groups recommend that ILECs filing BLES
alternative regulation applications should provide notice of the
filing of the application so that interested persons have a greater
chance of knowing that the application has been filed. Con-

-5-
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sumer Groups note that, absent adequate public notice to the
BLES customers to be affected by the BLES alternative regul.a-
tion, the ability for public participation will be greatly hindered
(Id. at 41, 42). Therefore, similar to the requirements of the al-
ternative regulation rules originally adopted in Case No. 92-
1149-TP-COI, In the Matter of the Commission's Promulgation of
Rules for Establishnient of Alternative Regulation for Large Local Ex-
change Companies, Consumer Groups advocate that the Commis-
sion require that ILECs provide individual notice to OCC,
parties to the companies last rate case, and affected municipali-
ties, as well as newspaper notices to customers in communities
covered by BLES alternative reguiation (Id. at 42).

(11) With respect to Consumer Groups' request for a longer time
frame for the filing of motions to intervene in BLES alternative
regulation cases, the Commission finds it appropriate to grant
rehearing, as specifically addressed below. In particular, the
Commission agrees with Consumer Groups that extending the
deadline for the filing of motions to intervene from 7 days to 14
days is appropriate in order to provide potential intervenors
with additional time to more thoroughly review the applicable
BLES altemative regulation application. The Commission be-
lieves that the additional seven days for the filing of motions to
intervene should not significantly interfere with the Commis-
sion's ability to timely consider an application for BLES alterna-
tive regulation.

Additionally, the Commission agrees that some form of public
notice of the filing of an application for BLES alternative regu-
lation is appropriate. Although the Commissfon does not see the
value of notifying municipalities or parties to an ILECs' last rate
case, which may have occurred almost twenty years ago, the
Commission believes that Rule 4901:1-4-09(B), O.A.C., should be
amended as follows:

(B)(5) Copy of proposed tegal notice notifying the
pubfic of the filing of the application. The public
notice should occur within 7 days of the filing of
the application and should be printed in the legal
notice section of a newspaper of general circula-
tion in each county corresponding to the ex-
changes for whfch BLES alternative regulation is
being requested. The requesting ILEC should

-6-
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confer with the Commission staff regarding the
content of the legal notice prior to commencing
with the publication of the public notice.

All other arguments raised on rehearing specific to this issue are
denied.

(12) Consumer Groups seek rehearing regarding the Commission's
use of the terms "persons" and "parties" in Rule 4901:1-4-09,
O.A.C. Specifically, Consumer Groups note that in Rule 4901:1-
4-09(D), O.A.C., the Commission states that "persons" seeking
intervention must file a motion to intervene within seven
calendar days following the filing of the application. Consumer
Groups also call attention to the fact that, pursuant to Rule
4901:1-4-09(F), O.A.C., any "party" who can show good cause
why the application should not be granted must file its objection
within 45 days of the application being filed. Consumer Groups
contend that the distinction created by the Commission in Rule
4901:1-4-09, O.A.C., results in two adverse effects. First,
nonparties will be precluded from filing objections to a BLES
altexnative regulation application and those persons seeking
intervention would have to wait for their motions for
intervention to be approved prior to filing an objection (Id. at 35,
36).

Additionally, Consumer Groups assert that if a person is not a
party until the granting of intervention, it will impede their
ability to enter into confidentiality agreements, as contemplated
in Rule 4901:1-4-09(E), O.A.C., until subsequent to the granting
of intervention. Consumer Groups submit that such a result
will adversely affect the filing of objections pursuant to Rule
4901:1-4-09(F), O.A.C. (Id. at 37). Therefore, Consumer Groups
recommend that the Commission change "party" to "person" in
Rule 4901:1-4-09(F), O.A.C., and include as "parties" all persons
who have pending motions to intervene (Id.).

(13) Rehearing is granted for the limited purpose of clarifying that
Rule 4901:1-4-09(D), O.A.C., should be amended to reflect that.
"all persons seeking intervention in order to be considered as a
party in this proceeding must file a motion to intervene within
14 days of the filing of an application seeking BLES altemative
regulation." Additionally, we have included the words "person
or" in Rule 4901:1-4-09(F), O.A.C., immediately prior to the
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word "party" in order to clarify that a person does not have to
be a party in order to file objections to an application. However,
the Commission notes that, consistent with our procedural rules
contained in Chapter 4901, O.A.C., to the extent that an
objecting person does not seek intervention, the person will not
be entitled to discovery privileges.

Additionally, the Comrnission emphasizes that Rule 4901-1-16,
O.A.C., states that for the purposes of Rules 4901-1-16 to 4901-1-
24, O.A.C., the term "party" includes any person who has filed a
motion to intervene which is pending at the time that a
discovery request or motion is to be served or filed. Therefore,
all persons with pending motions to intervene can participate in
discovery, including the entering into confidentiality
agreements. All other arguments raised on rehearing specific to
this issue are denied.

(14) Consumer Groups also seek rehearing in regard to Rule 4901:1-
4-09(F), O.A.C., and the requirement that objections to an ILEC's
application must be filed within 45 days. Specifically,
Consumer Groups assert that for those applications in which an
ILEC relies on a customized competitive market test, additional
time beyond the normally allotted 45 days must be provided
due to the fact that the basis for the ILEC's competitive test
might not be readily discernible (Id. at 31, 32). Specifically,
Consumer Groups believe that the Commission should modify
the rules so that for those cases in which the ILEC uses an
alternative competitive test, interested persons file their
objections 45 days after the Commission has issued an entry
establishing the process and time frames for consideration of the
application (Id. at 32).

(15) Consumer Groups' application for rehearing with respect to this
issue is granted for the purpose of clarification inasmuch as it
appears that Consumer Groups misunderstand the BLES
alternative regulation rules. The Co*nmtssion specifically
provided in Rule 4901:14-09(H), O.A.C., that applications
containing an alternative market test are not subject to the
predefined process set forth in Rule 4901:1-4-09(G), O.A.C.
Rather, as stated in Rule 4901:14-09(H), O.A.C., the
Commission will establish the appropriate process and time
frames for consideration of such applications, after reviewing
each application.

-8-
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(16) AT&T seeks rehearing relative to Rule 4901:1-4-09(G), O.A.C.
Specifically, AT&T contends that the 90-day time frame
originally proposed by the Commission staff is more than
sufficient time for interested parties to review the information
subnutted by an ILEC specific to the competitive tests. In
support of its position, AT&T notes that no approval time frame
in the Commission's Competitive Retail Service Rules (Chapter
4901:1-6, O.A.C.) exceeds 90 days (AT&T Application for
Rehearing at 16).

(17)

Cincinnati Bell asserts that, due to the fact that the Commission
has provided the mechanism to extend the automatic approval
deadline in those cases in which there is somecontroversy,
there is no need for the automatic approval to be 120 days. Cin-
cinnati Bell further points out that, inasmuch as objections to the
application must be filed within 45 days, it should be apparent
shortly thereafter as to whether the application will require a
hearing or additional analysis that would prevent the automatic
approval process from occurring. Therefore, Cincinnati Bell
contends that it is unnecessary to hold all applications subject to
a 120-day automatic approval process. In lieu of the existing
rule, Cincinnati Bell recommends that the Comnvssion shorten
the automatic approval time to 75 days from the date of filing
the application (Cincinnati Application for Rehearing at 3,4).

Verizon and OTA both assert that the Commission has provided
no justification for the 120-day automatic approval process.
Each advocates that the Commission adopt a 45-day automatic
approval process similar to that which currently exists for elec-
tive alternative regulation (Verizon Application for Rehearing at
6; OTA Application for Rehearing at 8). OTA also submits that
the timeline for a suspended application should be 135 days,
rather than the current 270 days. In support of its position, OTA
states that 135 days is the timetable established for intercarrier
arbitrations (Id.).

AT&T's, Cincinnati Bell's, Verizon's, and OTA's applications for
rehearing with respect to this issue are denied. The
Commission believes that 120 days is appropriate to allow
sufficient review by interested persons and the Commission.

000523
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(18) Consumer Groups seek rehearing with respect to the automatic
approval time frames incorporated in Rule 4901:1-409(G),
O.A.C. Specifically, Consumer Groups assert that the
Commission erred in adopting an automat'tc approval process
for BLES alternative regulation applications. In support of their
position, Consumer Groups posit that, unlike the elective
alternative regulation framework (Case No. 00-1532-TP-COI
[00-1532], In the Matter of the Commission Ordered Investigation of
an ElectiveAlternative Regulatory Framework for Incumbent Local

Exchange Companies), BLES alternative regulation is much more
subjective and requires much closer scrutiny regarding the
apptication of various tests being performed on an exchange
basis (Consumer Groups' Application for Rehearing at 40).

(19) Consumer Groups have failed to raise new arguments for the
Commission's consideration. Therefore, their application for
rehearing with respect to this issue is denied.

(20) Cincinnati Bell seeks rehearing relative to Rule 4901:1-4-09(H),
O.A.C. Specifically, the company advocates that the
Commission establish an automatic 180-day approval process
for customized BLES alternative regulation cases filed pursuant
to Rule 4901:1-4-09(H), O.A.C. In support of its position, the
company notes that pursuant to Section 4909.42, Revised Code,
even in a traditional rate case, if an application is not resolved
within 275 days, the proposed rates may go into effect subject to
a refund order. Cincinnati Bell asserts that a BLES alternative
regulation case should be far simpler to resolve than a total
company rate case. Cincinnati Bell contends that absent a
specified automatic approval process, a primary goal of
alternative regulation, to simplify regulation, will be lost
(Cincinnati Bell Application for Rehearing at 5).

Similarly, OTA submits that the Commission has failed to de-
fine any process whatsoever for customized BLES alterrtative
regulation cases. Rather than having no process parameters,
OTA proposes that, consistent with Rule 4901:1-4-09(I), O.A.C.,
the Commission should be required to issue a decision within
270 days (OTA Application for Rehearing at 3).

(21) Cincinnati Bell's and OTA's applications for rehearing specific
to this issue are denied. As discussed above, rather than estab-
lishing a procedural process and approval time frames for cus-
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tomized competitive market tests, the Commission, in Rule
4901:1-4-9(H), O.A.C., clearly stated that the Commission wiIl
establish the appropriate process and time frames for review of
such applications. Until the Commission receives such an
application, it has no ability to anticipate the level of review that
will be necessary for these types of filings.

Rule 4901:1-4-10, O.A.C., provides that in order to qualify for
pricing flexibility for BLES and other tier one services, an ILEC
has the burden of demonstrating that it meets at least one of the
competitive market tests set forth in paragraph (C) of the rule in
each of the requested exchanges. These tests include the fol-
lowing:

(a) An applicant must demonstrate in each requested
telephone exchange area that at least 25 percent of
total residential access lines are provided by unaf-
filiated competitive local exchange companies
(CLECs), and at least 20 percent of total company
access lines have been lost since 1996 as reflected
in the applicant's annual report filed with the
Commission for 1996.

(b) An applicant must demonstrate in each requested
telephone exchange area that at least 20 percent of
total residential access lines are provided by unaf-
filiated CLECs, and the presence of at least two
unaffiliated facilities-based CLECs providing
BLES to residential customers.

(c) An applicant must demonstrate in each requested
telephone exchange area that at least 15 percent of

total residential access lines are provided by unaf-
filiated CLECs, the presence of at least two unaf-
filiated facilities-based C1.ECs providing BLES to
residential customers, and the presence of at least
five alteraative providers serving the residential
market.

(d) An applicant must demonstrate in each requested
telephone exchange area that at least 15 percent of
total residential aocess lines have been lost since
2002, as reflected in the applicant's annual report
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filed with the commission for 2002, and the pres-
ence of at least five unaffiliated facilities-based aI-
ternative providers serving the residential market.

(23) With respect to its alleged assignment of error relative to Rule
4901:1-4-10(C)(4), O.A.C., AT&T objects to the use of December
31, 2002, as the date for measuring ILEC line losses. AT&T
considers this date to be arbitrary inasmuch as the use of the
same test year for all exchanges of all ILECs fails to recogrtize
that competition entered the local excliange arena at different
times, different locations, and thru different technologies. In
support of its position, AT&T contends that its total residence
lines in service reached its peak in 2000 and actually began to
decline in 2001. Therefore, AT&T believes that by utilizing
December 31, 2002, as the starting point for the analysis under
the fourth competitive market test, the Commission has ignored
the first two years of residential line loss.

Rather than the Commission's proposed reliance on December
31, 2002, data, AT&T proposes that for any specific exchange,
the Commission should allow an ILEC to use any post-1996
year data as the starting point for the analysis required by the
test, provided the data is obtained from an ILEC's annual re-
port. Therefore, each exchange could have its own specific
starting point for the purpose of applying the fourth competi-
tive market test under Rule 4901:1-4-10(C), O.A.C. AT&T
opines that this approach will allow for an evaluation on a more
granular level (Id. at 8,9).

Similarly, OTA, in its application for rehearing, asserts that the
identification of 2002 as the test year for all carriers under the
fourth competitive test of Rule 4901:1-4-10, O.A.C., is arbitrary
and discrminatory. OTA advocates that the Commis.Qion
should permit each company to identify its own apex for access
lines and measure line loss from that point.

Further, OTA opines that the Commission erred by premising
Rule 4901:1-4-10(C)(4), O.A.C., on exchange-level information
(OTA Applicati(n for Rehearing at 4). In lieu of exchange-level
information, OTA proposes that the Commission allow for
market-measures proposed by the applicant carriers (OTA
Application for Rehearing at 4-6). Likewise, Verizon believes
that, inasmuch as competitors do not compete on an exchange
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basis, the Commission should, at a minimum, allow pricing
flexibility on an extended area service local calling area basis
(Verizon Application for Rehearing at 5).

(24) As to AT&T's and the OTA's request for rehearing regarding
the selection of year 2002 as the base period for the fourth
competitive market test, their applications for rehearing are
denied. As we stated in our Opinion and Order, the fourth
predefined competitive market test was adopted to address
various concerns raised by commenting parties regarding the
technology advancements and its impact on the competitiveness
of the local telecommunications service market that was not
reflected in the staff's proposed three predefined tests (Opinion
and Order at 35). The fourth test captures the changing market
characteristics identified by data and affidavits submitted by
various parties of record. Bbth AT&T and OTA raise the
argument that using a specific year as the starting point for
measuring the irnpact of competition or reasonably available
alternatives to BLES would disadvantage some carriers that
started experiencing competition earlier than such set date.
Both AT&T and OTA argue that the Commission should use the
peak year of residential access lines for each exchange as the
starting point of the analysis. Data presented by the OTA in
Attachment B to its initial comments reflect that the ILECs
experienced a peak in their access lines in the years 1999 and
2000. However, we are mindful of, and agree with, the AARP
and Consumer Groups' argument that not all of the residential
access line losses occurring since the residential access lines
peak in a given exchange area are the result of competition but
may, in some cases, be due to a loss of lines to the ILEC's
affiliate DSL offering or the use of cable modem as a substitute
for dial-up internet access from a second line (AARP Reply
Comments at 17; Williams Affidavit at 9; Consumer Groups
memorandum Contra at 12).

In support of its selection of 2002 as the starting point in the
fourth "off-the- shelf" competitive market test, the Commission
believes that 2002 recognizes the transition of the loss of second
lines replaced by DSL and cable modem and excludes any data
distortions due to access line losses not due to the presence of
competition for BLES or the availability of reasonable
alternatives to BLES Further, the Commiasion highlights that it
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was not until Ioum Utilities Board v. FCCI, on January 22, 2001,
that the UNE-P became a potential competitive offering to
BLES. The Commission, itself, did not incorporate the requisite
UNE-P offering until its October 4, 2001, decision in Case Nos.
96-922-TP-LTNC, In the Matter of the Review of Ameritech Ohio's
Economic Costs for Interconneetion, Unbundled Network Eiements,
and Reciprocal Compensation for Transport and Termination of Local
Telecotttmunications Trafjic. The actual implementation of UNE-P
offerings did not occur unti12002.

Accordingly, the applications for rehearing relative to the
selection of 2002 as the starting point for the competitive test in
Rule 4901:1-4-10(C), O.A.C., are denied. While reaching this
decision, the Commission notes that, to the extent that an ILEC
can deznonstrate its own unique circumstances, it may certainly
avail itself of the altemative market test option pursuant to Rule
4901:1-4-09(I-i), O.A.C.

(25) With respect their next assigmnent of error pertaining to Rute
4901:1-4-10, O.A.C., AT&T, OTA, and Verizon each object to the
Convnission's reliance on the presence of facilities-based
alternative providers for the purpose of satisfying the fourth test
in Rule 4901:1-4-10(C)(4), O.A.C. In lieu of facilities-based
alternative providers, AT&T proposes that the Commission
premise the rule on the presence of alternative providers. AT&T
and OTA assert that the term facilities-based alternative
provider is inappropriate inasmuch as it excludes some voice-
over-Intemet (VoIP) providers and nonfacilities-based
competitive Iocal exchange companies (CLECs). Specifically,
AT&T and OTA believe that by premising the rule on facilities-
based providers, the Comntission is inappropriately excluding:
(1) broadband service providers that do not offer their own
VoIP service, (2) VoIP providers that provide VaIP services over
another provider's broadband, and (3) CLECs that serve their
end users solely via resale arrangements with ILECs (Id. at 9-12,
OTA Application for Rehearing at 5, Verizon Applicatfon for
Rehearing at 3).

(26) In regard to the request for the removal of "facilities-based"
qualifier for the alternative providers used to meet criteria set
forth in the fourth competitive market test, AT&T's, OTA's, and

1219 P.3d 744 (8th Cir. 2000), cert. granted in part, 148 L.Ed. 2d 788, 121 S.Ct. 877 (Jan. 22, 2001)
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Verizon's applications for rehearing are denied. As we ex-
plained earlier, the ao:ess line losses included in the fourth
competitive market test account for any acoess line lost by the
ILEC, including losses to facilities-based CLECs, nonfadlities-
based CLECs, facilities-based VoIP providers, nonfadlities-
based VoII' providers and wireless providers. T'lierefore, con-
trary to AT&T's and OTA's allegation, the first part of the fourth
competitive market test adopted by the Commission indeed ac-
counts for the impact of nonfacilities-based VolP providers and
nonfacilities-based CLECs offering resale competition.

Nevertheless, the Commission believes that it is important that
the second part of the test focus on the presence of facilities-
based alternative providers.

Pursuant to Section 4927.02(A)(2), Revised Code, it is the policy
of the state to rely on market forces, where they are present and
capable of supporting a healthy and sustainable, competitive
telecommunications market, and to maintain just and reason-
able rates, rentals, toIls, and charges for public telecommunica-
tions services (emphasis added). Nonfadlities-based alternative
providers are entities that can be in the market today and gone
tomorrow, with no investment in fadlities to indicate the
serious commitment to the provision of alternative services to
BLES. For an ILEC to demonstrate that there is either
competition for BLES in a given telephone exchange area or the
customer has reasonably available alternatives, and that there
are no barriers to entry, we find that the ILEC has to
demonstrate that the alleged competition is a sustainable
competition through the showing of the presence of facilities-
based altemative providers, in addition to a certain level of
market share loss.

Additionally, as AT&T admits, broadband services providers
that do not offer their own VoIP services should be exduded
from the second part of the test as they do not provide
altemative telecommunications service to the ILEC's BLES.

(27) Relative to the test incorporated in Rule 4901:1-4-10(C)(4),
O.A.C., Consumer Groups assert that neither the established
benchmark year of 2002 or the threshold of a loss of at least
fifteen percent of the access lines was subject to public
comment as required by Section 4927.03(A)(1), Revised Code,

-15-
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and was not proposed by any of the parties in this proceeding
(Id. at 21, 22). Consumer Groups similarly argue that Rule
4901:1-4-10(D), O.A.C., was not issued for public comment and
was not discussed in the Conunission's Opinion and Order (Id.
at 24, 25). Consumer Groups also, assert that the Commission
fiuled to comply with Section 4903.09, Revised Code, by failing
to justify the criteria of the fourth competitive market test and
not providing the findings of fact and written opinions setting
forth the decisions reached in the order (ld. at 22).

(28) With respect to the preceding Consumer Groups' assignment of
errors, the application for rehearing is denied. Specifically, the
Commission emphasizes that all changes made by the
Commission to the staff proposal were based on the
Commission's analysis of the record, including the comments
filed by the various parties.

(29) Im regard to their assignment of error related to the specific
competitive market tests incorporated in Rule 4901:1-4-10(C),
O.A.C., Consumer Groups assert that the Commission's
competitive market tests fail to comply with the statutory
criteria of Section 4927.03, Revised Code. Specifically,
Consumer Groups contend that the mere fact that there is a
presence of competitors in a market does not constitute the lack
of barriers to entry required by the statute. Rather, Consumer
Groups submit that such a fact simply signals that competitors
have overcome the barriers that do exist.

Consumer Groups reject the Commission's finding that barriers
to entry are intended to focus on barriers that prevent a carrier
from ever being able to compete in a market and do not include
ehallenges that face a new competitive entrant in a given market
(Id. at 12 citing the Opinion and Order of March 7, 2006, at 22).
Consumer Groups contend that the additional language in Sec-
tion 4927.03(A)(3), Revised Code, demonstrates that the re-
quired "no barriers to entry" is something in addition to the
requirement that services be "subject to competition."

Consumer Groups submit that the Commission has failed to
establish that satisfying one of the tests incorporated in Rule
4901-111-10(C), O.A.C., constitutes a demonstration that there
are no barriers to entry for the provision of stand-alone BLES.
Consumer Groups opine that the existing available BLES

fl®oyJ®
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alternatives, including intermodal services, are all offered as
part of a package bundled with other services and that these
bundled service offerings are not the type of services which are
addressed in H.B. 218. In support of its argument Consumer
Groups note that prior to H.B. 218, the Commission, in 2001,
determined that bundles that include BLES are subject to
competition or had reasonably available alternatives for all of
the ILECs in the entire state (Id. at 15 citing to 00-1532 Opinion
and Order, December 6, 2001). Therefore, Consumer Groups
argue that if bundled services are considered to be an existing
substitute to stand-alone BLES, there would have been no rea-
son to enact H.B. 218 (Id.).

As further support for its position, Consumer Groups note that
the competitive test established pursuant to Rule 4901:1-4-
10(C)(1), O.A.C., fails to require a showing of competition for
BLES, or the lack of barriers to entry for BLES (Id. at 18). Rather;
Consumer Groups state that this test simply requires a showing
that there are unaffiliated CLECs serving a percentage of
residential access line in an exchange (Id.). Consumer Groups
call attention to the fact that the CLECs identified for the test
may not actually offer stand-alone BLES. With respect to the test
identified in Rule 4901:1-4-10(C)(1) and (4), O.A.C., Consumer
Groups provide that simply because an ILEC has lost lines does
not reflect the lack of barriers to entry (Id. at 19). While the tests
established in Rule 4901:1-4-10(C)(2) and (3), O.A.C., require the
presence of competitors providing BLES, Consumer Groups
indicate that there is no requirement that BLES competition has
reached a specified level or that there has been a demonstration
that there are no barriers to entry for the provisioning of BLES
(Id. at 20). For example, Consumer Groups posit that the
potential exists that an alternative provider may only serve a
portion of. an exchange and, therefore, would not satisfy the
criteria set forth in H.B. 218 (Id. at 21).

Consumer Groups' assignment of error relative to the
Comin'vgsion's treatment of the issue of "barriers to entry" and
the established criteria of Rule 4901:1-4-10(C), O.A.C., is denied.
In reaching this decision, the Commission finds Consumer
Groups' arguments appear to be premised on the belief that in
order for an ILEC to satisfy H.B. 218, any condition that makes
entry more difficult must be removed for all potential
competitors. The Commission finds such an interpretation to be

000j^1
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urireasonable and impractical. Realisticallly, all companies are
confronted with at least some conditions that make entry
difffcult. Therefore, the primary issue becomes an analysis of
whether these difficulties can be overcome by some competitors
or whether market conditions involve true barriers to entry that
prevent or significantly impede entry beyond those risks and
costs normally associated with market entry. If H.B. 218 stands
for the proposition that all conditions that make entry difficLdt
have to be eliminated for all potential competitors, such an
interpretation will create an insurmountable burden of proof for
an ILEC to satisfy. Further, the Commission points out that,
while the legislature provided general guidance to the
Commission regarding the establishment of alternative BLES
regulation, the ultimate decision-making authority regarding
the implementation of this authority was delegated to the
Commission.

As we explained in our Opinion and Order, the intent of the
competitive market tests set forth in Rule 4901:10-4-10(C),
O.A.C., is to require the applicant to demonstrate that that BLES
is subject to competition or that reasonably available
altemati.ves exist and that no barriers to entry exist for BLES.
Inasmuch as the telecommunications market is continuously
evolving, the Commission cannot pigeonhole a competitive
market analysis via one specific test. Rather, the Commission,
in its rules, focused on specific factors demonstrating for
residential BLES customers that all of the statutory criteria
found in Section 4927.03(A), Revised Code, have been satisfied.
For example, to the extent that an ILEC can demonstrate that it
has lost a "real" percentage of its residential customer base and
that there are competitive alternatives available to BLES
customers, the Co*+i*r+ts+ion is satisfied that barriers to entry are
not restricting the ability of competitors to compete. As part of
its analysis, the Commission previously noted that every
customer subscribing to a bundled service which includes BLES
is, by definition, also a BLES customer. Similarly, contrary to
the Consumer Groups' argument, the test components
measuring access line losses do measure BLES competition
because each access line customer previously purchased BLES
from the ILEC. In this regard, Consumer Groups' position also
ignores Section 4927.03(A)(2)(c), Revised Code, which requires
the Commission to consider the availability of "functionally
equivalent or substitute services." Further, as additional
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protection, the Commission's Rule 4901:1-4-10(C), O.A.C.,
requires that an ILEC satisfy both criteria of a single competitive

market test rather than just one of the established criteria or the
other.

By suggesting that there was no reason to enact H.B. 218
because the Commissiori s 00-1532 orders already found
competition exists for BLES, the Consumer Groups inaccurately
portray our 00-1532 decision and the implications of H.B. 218's
subsequent enactment. Prior to enactment of H.B. 218, BLES
was beyond the scope of alternative regulation under Section
4927.03, Revised Code. Our decision in 00-1532 did not
deregulate stand-alone BLES or otherwise provide regulatory
exemptions applicable to stand-alone BLES. Rather, in 00-1532,
we made certain competitive findings applicable largely to
discretionary services that extended to the entire state of Ohio.
For example, we found that bundled service packages offered
by the ILEC (induding those containing BLES) are competitive
with bundled service packages offered by CLECs. Therefore,
pursuant to our Order in 00-1532, ILECs received relief limited
to bundled service packages.

By contrast, in the current rulemaking under H.B. 218, we are
creating an alternative regulatory framework applicable to BLES
and imposing additional competitive market tests to be applied
on a granular level. The competitive market tests in Rule
4901:1-4-10(C), O.A.C., are new and go well beyond the
competitive findings in the 00-1532 rulemaking. The new
competitive market tests are sufficiently rigorous and granular
to support a finding that, consistent with H.B. 218, there are
reasonably available alternatives to BLES in the affected
exchange or that BLES is subject to competition in the affected
exchange; those same demanding test criteria also demonstrate
that no barriers to entry exist for alternative BLES providers in
the affected exchange. Accordingly, the Commission is satisfied
that the competitive market tests in our rule satisfy all of the
requirements found in Section 4927.03(A), Revised Code.

Notwithstanding the aforementioned conclusions, an interested
person can always file an objection alleging barriers to entry in
specific exchanges addressed in an ILEC's application. Further,
the Commission emphasizes that the competitive market tests
available pursuant to Rule 4901:1-4-09(C), O.A.C., simply
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represent the available "off-the-shelf" options and do not
restrict the abifity of an ILEC to still.propose their own
competitive market test for the Commission's consideration.

(31) Verizon contends that the thresholds for access lines lost and
the number of competitive providers are arbitrary and unrea-
sonable and do not comport with the requirements of Section
4927.03(A)(1) and (A)(3), Revised Code (Verizon Application for
Rehearing at 2). Rather than requiring an ILEC to demonstrate
both a percentage of access line loss and a specific number of
competitors, Verizon proposes that the Commission require that
an ILEC satisfy only one of the two portions of the tests cur-
rently incorporated in Rule 4901:1-4-10(C), O.A.C. (Id. at 4).

(32) Verizon's application for rehearing with respect to this assign-
ment of error is denied. As discussed above, the requirement of
satisfying both criteria of the competitive market test provides
additional assurance that the statutory intent of H.B. 218 is satis-
fied.

-20-

As one of their assignments of error, Consumer Groups dispute
the Commission's rejection of their proposed competitive mar-
ket testz They contend that of all the competitive market tests
proposed in this proceeding, only their test comports with the
statutory requirements and will ensure that there are no barriers
to entry and that the service will be subject to competition or
that customers will have reasonably available alternatives (Con-
sumers Groups Application for Rehearing at 23).

2 The Consumer Groups proposed a two-part test as an altemative to the staff proposed market tests. This
test is as follows:

The applicant must demonstrate that there are no barriers to entry associated with the provision of BLES.
The applicant must provide evidence of the absence of factors which would inhibit timely, signiffcant,
and sustafnable market entry. The applicant must present evidence, including market share evidertce;
that market entry in each exchange is resulting in the provision of BLES throughout the exchange, outside
of packages or bundles, by unaffiliated CLECs and facilities-based C[.ECs.

The applicant must demonstrate in each requested exchange that at least 20 percent of total residential
access lines are provided by unaffiliated facilities-based CLECs; that at least 35 percent of total residential
access lines are provided by unaffiliated CLECs (both facilities-based and nonfacilities-based); and that
BLES is avaflable and is being provided by unaffilfated facilities-based CLECs throughout the exchange,
at priees reasonably comparable to prices for the f[.EC's BLES (Opinion and Order at 35).
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(34) Consumer Groups' application for rehearing with respect to this
assignment of error is denied inasmuch as it fails to raise any
new arguments for the Commissiori s consideration.

(35) Consumer Groups also object to ILECs being provided with the
opportunity to propose their own competitive market test due
to their belief that the General Assembly did not contemplate
allowing ILECs to establish their own criteria for demonstrating
that no barriers to entry exist in a market. Rather, Consumer
Groups contend that the General Assembly directed the Com-
mission to establish rules relative to BLES alternative regulation
(Id. at 24).

(36) In regards to Consumer Groups' argument that the Commission
erred in allowing the ILECs to demonstrate that the statutory
criteria is satisfied through proposing their own alternative
competitive market test, Consumer Groups' application for re-
hearing is denied. We note that Section 4927.03(A)(1), Revised
Code, provides that the Commission, upon its own initiative or
the application of a telephone company or companies, may, by
order, exempt any such telephone company or companies, as to
any public telecommunications service, including basic local ex-
change service, from any provision of Chapter 4905. or 4909., or
Sections 4931.01 to 4931.35 of the Revised Code, or any rule or
order adopted or issued under those provisions, or establish al-
ternative regulatory requirements. Therefore, it is dear that the
statute contemplates both the Commission formulating rules for
allowing BLES alternative regulation and for consideration of an
ILEC's application for BLES alteinative regulation. Accordingly,
the Commission s rules are consistent with the statutory
provision.

(37) Finally, with respect to Rule 4901:1-4-10(D), O.A.C., AT&T,
OTA, and Consumer Groups each contend that it is unclear as
to whether an ILEC can count its own affiliate, as well as an
affiliate, or the edge-out operations of another ILEC operating.
within the applicant's exchange, as a residential CLEC. Due TO
the ambiguity of the rule, they each believe that the
Commission should clarify its intentions (AT&T Application for
Rehearing at 12; OTA Application for Rehearing at 9; Consumer
Groups' Application for Rehearing at 25).
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(38) AT&T's, OTA's, and Consumer Groups' applications for rehear-
ing requesting clarification of Rule 4901:1-4-10(D), O.A.C., is
granted. Specifically, the Commission revises the rule to clarify
that an applicant may count an affiliate of another ILEC serving
the residential market as a CLEC or an alternative provider in
the applicants' telephone exchange area subject to the applicable
competitive market test. For example, AT&T can count
Cincinnati Bell Extended Territory LLC. (an affiliate of another
ILEC, Cincinnati Bell), as a CLEC for the purpose of satisfying
the criteria of the selected competitive market test in a given
AT&T exchange. However, an ILEC may not count its own
affiliate for the purpose of satisfying a competitive market test.
Because the definition of CLEC (Rule 4901:1-4-01(E), O.A.C.,)
automatically excludes ILECs, the ILECs competiting outside
their territory against other ILECs would be inappropriately
excluded absent this clarification.

(39) Among other things, Rule 4901:1-4-11, O.A.C., provides the
pricing parameters for BLES and other tier one core and
noncore services once an ILEC meets at least one of the
compefitive market tests set forth in paragraph (C) of Rule
4901:1-4-10, O.A.C. Specifically, Rule 4901:1-4-11, O.A.C.,
affords an ILEC tier two pricing flexibility for all tier one
noncore services. BLES and basic Caller ID are also afforded
pricing flexibility in an exchange where at least one of the
competitive markets tests is satisfied. The ILECs' initial upward
pricing flexibility for BLES and basic caller ID is limited to an
annual increase of no more than $1.25 and $.50, respectively. In
subsequent years, the I1.EC's upward pricing flexibility
similarly shall be limited. No banking of increases is permitted
under Rule 4901:1-4-11, O.A.C. Regarding Lifeline customers,
an ILEC afforded the pricing flexibility set forth above must not
increase the rates, including any nonrecurring service estab-
lishment, service connection and service change order charges.
Alternatively, if an ILEC does increase the rates of BLES for
Lifeline customers, the ILEC must also adjust the lifeline dis-
count to ensure that there is no net rate increase to qualifying
lifeline customers.

(40) AT&T, Verizon, Cincinnati Bell, and OTA complain that the
Commission acted unreasonably and unlawfully by establishing
an absolute cap of $1.25 for annual rate increases under alterna-
tive regulation of BLES. Cincinnati Bell and Verizon assert that

-22-
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there is no authority for rate caps or price controls under H.B.
218 (Cincinnati Bell Application for Rehearing at 5; Verizon Ap-
plication for Rehearing at 5). Cindnnati Bell and OTA maintain
that the Commission provided no information or analysis to
support how the annual rate limits were calculated (Cinctinnati
Bell Application for Rehearing at 6; OTA Application for Re-
hearing at 7). Cinci.zmati Bell also daims rate restrictions appear
to be more of a political solution rather than a legal or economic
solution as those rates limits are far more restrictive and arbi-
trary than the 20 percent limit contained in the staff proposal
(Cincinnati Bell Application for Rehearing at 7). AT&T, Veri-
zon, Cincinnati Bell, and OTA urge the Conmlission to
eliminate the rate restrictions on rehearing. AT&T, Cincirmati
Bell, and OTA submit that the elimination of banking is
counterproductive and inappropriate (AT&T Application for
Rehearing at 15; Cincinnati Bell Application for Rehearing at 8-
9; OTA Application for Rehearing at 7, 8). OTA continues that,
as adopted, the rule encourages carriers to adjust prices when it
is permitted to do so, rather than when the market requires it.
This "use it or lose it" approach has no place in pricing policy in
a competitive market the OTA opines (Id.).

(41) The Commission is not surprised that the ILECs are opposed to
anything less than unfettered pricing flexibility. As stated in the
Opinion and Order, the Commission attempted to "strike a bal-
ance between the important public policy of ensuring the avail-
ability of stand-alone BLES at just and reasonable rates, while at
the same time recognizin.g the continuing emergence of a com-
petitive environment through flexible regulatory treatment"
(Opinion and Order, March 7, 2006 at 40). By adopting straight-
forward pricing constraints and no banking for BLES and basic
Caller ID, the Commission accomplished this goal. While rec-
ognizing that the rule did not give the ILECs the total market
freedoms the companies sought, the Commission pointed out
that the altemative regulatory treatment afforded BLES and ba-
sic Caller ID would not duly disadvantage the ILECs since most
have the ability to offer bundled BLES offerings at market-based
rates without prior Commission approval. Furthermore, as the
ILECs have argued, competition should restrain the ILEC's need
to increase or "bank" rates. The Commission, therefore, will not
grant rehearing on this issue.
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(42) AT&T next argues that the application of the actual dollar
amounts included in the rules rewards companies with lower
rates and penalizes companies with higher rates (AT&T App1i-
cation for Rehearing at 14). AT&T also claims that it is unclear
just how the $1.25 increase can be applied. For example, AT&T
explains that typical local exchange service is comprised of sev-
eral elements. For AT&T, local exchange service is broken
down into the network access line, central office termination
and the local usage plan selected by the customer. AT&T in-
quires as to which rate element the $1,25 would apply or
whether it would apply to all three components for a total
monthly increase of $3.75. Additionally, AT&T inquires as to
the manner in which the $1.25 applies if the customer subscribes
to measured-rate service instead of flat-rate service. AT&T sug-
gests that these types of issues are the reason why percentages,
rather than dollar amounts were used in the early ILEC-specific
alterative regulation cases (Id. at 14, 15).

(43) As to AT&T's concern that the application of an actual dollar
amounts rewards companies with lower rates and penalizes
companies with higher rates, the Commission is not convinced
that this is an issue that merits rehearing. Any rate increase
must have a starting point and, as was the case with the staff's
percentage limits, some companies would benefit more than
others. However, the Commission agrees with Consumer
Groups' argument that the differential between the large ILEC's
residential flat rate service is not significant (Consumer Groups
Memorandum Contra at 7, footnote 21). Therefore, the Com-
mission denies rehearing of this issue.

With regard to AT&T's confusion regarding the application of
the $1.25 increase to disaggregated rate elements of central
office termination, network access line and usage, the
Commission agrees with Consumer Groups that the $1.25 in-
crease applies to BLES no matter how the tariffs, service or bills
are structured (Id.). In other words, while it seems logical to
apply the increase to the network access line, AT&T Ohio could
apply it to any of the other elements as long as the customer's
total increase for BLES did not exceed $1.25 in a 12-month pe-
riod as set forth in Rule 4901:1-4-11(A), O.A.C. The same
reasoning would also hold true for measured- and message-rate
services. AT&T could apply the increase to any portion of the
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disaggregated service as long as the total increase does not
exceed $1.25. Rehearing on this issue is, therefore, denied.

Notwithstanding its objection to the validity of the rate caps,
Cincinnati Bell seeks clarification on how the annual llmits on
rate increases will operate in practice. Cincinnati Bell's under-
standing is that the monthly rate for BLES could increase or de-
crease in one or more steps over the twelve-month period
following approval of an application for BLES alternative regu-
lation, so long as the monthly rate in that hvelve-month period
never exceeds the rates at the time of the approval of the appli-
cation by more than $1.25. Cincinnati Bell then understands
that the BLES rate in effect on the anniversary date of the ap-
proval of the BLES alternative regulation would become the
new base from which the $1.25 limit would be measured for the
next twelve-month period. Cincinnati Bell seeks clarification
that this accurately describes how the $1.25 limit is to apply
(Cincinnati Bell Application for Rehearing at 8).

(45) Cincinnati Bell's request for clarification regarding Rule 4901:1-
4-11(A), O.A.C., is understandable. The Conunission was
careful to craft this rule to_explain how the annual li.mits on rate
increases would operate in practice. We can appreciate
Cincinnati Bell's desire to confirm its interpretation of the rule.
Cincinnati Bell is indeed correct as to its understanding of how
the rule would operate in practice. Since Cincinnati Bell's
explanation is accurate, we see no need to further clarify the
rule.

AT&T, Cincinnati Bell, Verizon and OTA argue that the
Commission acted unreasonably and unlawfully by freezing
Lifeline rates at current levels. AT&T, Cincinnati Bell, Verizon,
and OTA maintain that the enabling legislation does not require
a freeze of rates for Lifeline customers. Rather, the enabling
legislation suggests that one of the policies of the state of Ohio is
to "protect the affordability of telephone service for low-income
subscribers through the continuation of Lifeline assistance pro-
grams" (AT&T Application for Rehearing at 16, 17). AT&T,
Cincinnati Bell, and OTA continue that Lifeline should be a dis-
count off of normal rates and should not continue as a special
subsidy borne only by ILECs operating pursuant to a qualifying
EARP (AT&T Application for Rehearing at 17; Cincinnati Bell

-25-
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Application for Rehearing at 9; OTA Application for Rehearing
at 2).

As an alternative, AT&T and OTA support a freeze on Lifeline
rates for two years after which the Commission should permit
the Lifeline discount that is incremental to the federal plan to be
phased down over a two or three-year period until the discount
merely mirrors the federal plan (AT&T Application for Rehear-
ing at 18; OTA Application for Rehearing at 2). AT&T also rec-
ommends, similar to the federal plan, that the Commission
eliminate the vertical feature restriction. At a minimum, AT&T
submits, the Commission should permit Lifeline customers to
subscribe to the most popular features, such as Caller ID and
Caller ID with Name, without the need for medical or safety
self-certification. Similarly, once the foregoing restrictions are
lifted, AT&T recommends that the Commission also repeal the
prohibition on the ILECs' marketing of such services (AT&T
Application for Rehearing at 18, 19). As a final matter, AT&T
notes that the Commission failed to amend the rule to reflect the
Apri113, 2005 and July 19, 2005 orders on Lifeline programs eli-
gibility in Case No. 05-461-TP-iJNC. AT&T recommends that
the Conunission rectify this matter on rehearing (Id.).

(47) The only Lifeline issue that merits rehearing is the Commis-
sion's failure to amend the current Lifeline provisions of the
EARP rules to reflect the Commission's April 13, 2005 and July
19, 2005 orders on Lifeline programs and eligibility. The Com-
mission agrees with AT&T that the existing EARP Lifeline rule
should be revised to reflect these orders, and, therefore, amends
Rule 4901:1-4-06(B), O.A.C., accordingly. The remaining
rehearing arguments raise nothing new not previously
considered by the Commission in this or some previous
alternative regulation proceeding (i.e., Case No. 00-1532-TP-
COI). Therefore, the remaining arguments on rehearing are
denied.

(48) We believe that we have fully addressed all of the relevant argu-
ments raised in the applications for rehearing filed in this mat-
ter. However, to the extent that there are arguments raised on
rehearing that have not been addressed herein, those arguments
are rejected and rehearing is denied.
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(49) The rules being adopted today shall take effect at the earliest ef-
fective date perntitted by law. Until the effective date of the
rules attached hereto, the Coummission will continue to process
cases under the regulatory procedures applicable to the in-
volved carrier at that time. The Commission will, by subse-
quent entry in this docket, announce the effective date of the
new rules.

It is, therefore,

-z7- .

ORDERED, That the applications for rehearing are granted in part and denied in ;
part, as outlined in this entry on rehearing. It is, further,

ORDERED, That the attached proposed niles (Appendix A) for Chapter 4901:1-4,
O.A.C., as we have further modified them, are hereby adopted. It is, further,

ORDERED, That copies of all adopted rules contained in Chapter 4901:1-4 be filed
with the Joint Committee on Agency Rule Review, the Legislative Service Commission, and
the Secretary of State pursuant to Section 111.15, Revised Code. It is, further,

ORDERED, That the adopted rules be effective on the earliest day permitted by law, '
unless otherwise ordered by the Conunission. It is, further,

ORDERED, That the Commission is the ultimate arbiter of the meaning of these
rules. It is, further,

ORDERED, That, unless otherwise stated herein, the rules in Chapter 4901-1,
O.A.C., apply to the filing of BLES alternative regulation applications. It is, further,
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ORDERED, That a copy of this entry on rehearing be served upon all parties and
interested persons of record.

THE PUBLIG^t]TILITIE:S COMIvIISSION OF OHIO

Alan R. Schriber, Chairman

Entered in the Journal

KAV y s zo9e

Rened J. Jenkins
Secretary
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*** DRAFT - NOT FOR FILING ***
4901:1-4-01 Detinitions.

As used within this cha ter these tertns denote the followint?:

(A) "Affdiate" meaus a person ttiat (directly or indirectly) owns or controts, is owned or
controlled by, or is under common ownership or control with, another cp rson• Por
puiposes of these tules, the term "own" means to own an equity interest (or the
equivalent thereof) of more than ten per cent.

(B) "Alteniative provider" means a provider of competing service(s) to the basic local
exch.mge service ofPerinQ(s), regardless of the technology and facilities used in the
deliverv of the services (wireline, wireless, cable, broadband, etc.).

(C) "Ba.sic, local exchange setvice (BLES)" means end user access to and usage of
telephone company_provided services that enable a customer, over the arimar•v line
servine t.he customer's premises, to orieinate or receive voice communications within
a local service area, vid that consist of the following:

(1) Local dial tone service.

(2) Touch tone dialing service.

(3) Access tc and usaae of 9-1-1 seivices, where such services are available.

(4) Access to olperator services and directory assistauce.

(5) Pitrvision of a telePttone diretstory and listing in that directory.

(b) Per call. caller identification blocking services.

(7) Access to telecoinniunications relay service,

(8) Access to toll ^resubscription, uiterexchinge or toll providers or both, and
networks of other telephone companies.

BLES also means carrier access to and usage of telephone companv-Mvided
facilities that enable ertd u.ser customers orieinatine or receivign voice grade,
data or imat;e communications, over a local exchange telephone comnanv
network operated within a local service area, to access interexchange or other
networLi,

(D "Coinntission" means the public utilities cotnmission of Ohio.

(E) "Competitive local e change carrier (CLEC)" means any facilities-based and
nonfacilities-based local exchange can•ier that was not an incumbent local exchange
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carrier on the date of the enactnient of the Telecommunications Act of 1996 (1996
Act) or is not an entity that. on or after such date of enactment, becatne a successor,
assigu, or affiliate of an incumbent local exchange carrier.

(F) "Elective alterrtative regulation alan (EARP)" means a plan adopted hi case ntunber
00-1532-TP-CO1 under which an incutnbent local exchauae cazrier receives
earnin ,gs-free regulation with greater_pricinrz f7exibility for services other than BLES
in exchantte for specific conmiitments.

(G) "Facilities-based alternative provider" means a provider of competing service(s) to
the basic local exchan¢e service offerin (s) u5ing facilities that it owns. operates,
nianages or controls to provide such services, rec•ardless of the technology and
facilities used in the delivery of the setvices (wiretine, wireless, cable, broadband
etc. .

(H) "Facilities-based competitive local exchange canier" meatzs any local exchange
carrier that uses facilities it owns, operates. numayes or controls to ptrovide service(s)
sub}ect to the commission evatuat'ton• and that was not an incuntbent local exchange
carrier in that exchange on the date of the enactment of the 1996 Act. Such carrier
may partially or totally own, pperate, manage or control such facilities. Caniers not
included in this classification are catriers providing service(s) solely by resale of the
inctunbent local exchange carrier's local exchanQe services.

(-I) "Ineumbent local exchange carier (ILEC)" means with respect to any area, any
facilities-based local exchange carrier that: (a) on the date of the enactment of the
1996 Act 12rovided BLF,S in such area: and (b) ( i) on such date of enactment, was
deemed to be a member of the exchange carrier association pursuant to 47 C.F.R
69.601(b), as effective on May 1. 2(R)6• or (ii) is aperson or entitv that, on or after
such dale of enactmen becatne a successor or assignee of a nietnber described in
claurk.

(7) "Large ILEC" means any ILEC serving fifty thousand or more access lines within
Ohio.

(K) "Long-nin seivice incremental cost (LRSIC)" represents the forward-looking
economic cost for a new or existing product that is equal to the per unit cost of
increasing the volutne of oroduction from zero to a specified level, while holdine all
otlter product and service volumes constant. LRSIC does not include any allocation
of forward-looking common overhead costs. Forward-looking comtnon overhead
costs are costs efficiently iticurred for the benefit of a firm as a whole and are not
avoided if individual services or categories of services are discontinued. Further.
forward-lookingjoint costs, which are the forwatd-looking costs of resources
necessary to provide a group or family of services shall be added to or included in
the LRSIC of the products or services.
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(L) "Small ILEC" meaus any ILEC serving less than fifty ahousand access lines within

Ohio.

(M) "Telephone exchange area" means a geographical service area established by an
ILEC and anproved by the commission, which uaually embraces a c, to v^n, or
village aiid a designated surrotmd'utc or adjaceut arca. There are ctur•ently seven
hundred tltitt-eiht exchanges in the state.

(N) "Tier one" services inclade BLES as defined in section 4927.01 of the Revised Code.
as well as those services that are not essential but nevertlteiess retain such a hieh_
level ofpublic interest that these services still require reeulatory oversiQht, as set
forth in paragraghs (A)(1)(a) and (A)(1)(b) of ilde 4901:1-6-20 of the Administrative
Code.

(O) "Tier two" services include all regulated telecommunications services that do not fall
in tier one.
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4901:1-4-02 EA1iP eeneral grovisions.

(A) The alternative regulation plan set forth below is available to aiiy ILEC that desires to
take advantage of the retail setvices flexibility for telecommunication services, other
than BLES as defined in section 4927.01 of the Revised Code, set forth in the niles
for competitive telephone companies but that is not interested in pursuing att
individttal coinpany-desi n̂ ed application for alternative ret:u ation ursuant to case
number 92-1149-TP-COI.

(B) Adoption of the EARP by an ILEC enables the ILEC to oqerate Lmder che retail
service requiremerits developed for competitive telephone com^ies,

(C) This EARP does not limit ait ILEC's ability to propose a contyany-.Specific Ptan under
ttie existin attemative re ulation delines set forth in case number 92-1.t49-TP-
COI, which could also qualify the company for the proposed retail service rules.

(D) The retail service ndes established for cotnpetitive telephone comoanies is only ai
ontion for an ILEC if the ILEC adopts a qualifyine alternative regulation plan.

(E) Although not favored, tlte conuttission may upon its own tnotion, or for good cause
shown, waive any requirementstandard, or tule set forth in this chapter.

000546



* * * DRAFT - NOT FOR FILING * * *
4901:1-4-03 Term of the plan.

(A) An ILEC can opt into this EARP at anvtime iiiaking the. appropriate filing with the
commission. An appropriate filing is one that includes:

(t) A completed application form, as may be tnodified from time-to-time by the
comtnission.

(2) An application rop posina to cap BLES rates at existine levels as an altemat.ive to
rate base/rate-of-return regulation par5nant to sec:tion 4927.04 of the Rcvised
Code, aud to price all other telecommtmication services Pursuant to the
Movisions of paragraph (C) of rule 4901:1-4-06 of the Administrative Code and
section 4927.03 of the Revised Code.

(3) Alt necessary tariff modificaHons to implement EARP. to be prefiled with the
cotnrnissi.otis staff thuKv days before docketing tlte application.

(4) A plan as to how the ILEC will meet all of the comtnitments set forth in nde
4901:1-4-06 of the Adtninistrative Code.

(B) An ILEC shall deliver one copy of its application to the office of the Ohio eonsumers'
counsel at the time the ILEC files the application with the commission.

(C) An ILEC electing alternative re ule atiott ptn-suant to this chapter aerees to cap its
BLES rates for the term of the plan. Accord'ntgly, the commission waives the
reguirement to file. the schedules set forth in divisions (A) to (D) of section 4909.18
of the Revised Code.

(D) AnyMrson may file a request for heatine on the application within twenty days.
Absent extraordinaty circ:wnstances established throggh clear and convineing
evidence that reasonable srowtds for a hearingexist, a hearing will not be held.
Unless otherwise orderecl, a hearing request not ruled upon by the conimissi.on will
be automatically denied on the forty-sixth day after the ILEC application was filed.

(E) The ILEC's application shall be automatically approved on the forty-sixth day, wiless
otherwise susgendecl by the commission. In all cases where reasonable grounds for
hearing are found and/or a suspension of the approval process is flrattted, the
commission will render a decision on the application within one hwtdred eiahtv days
of filine.

(F) There is no predetermined tetmination date for the EARP absent a revocation
proceeding outlined in paragraph (H) of this rule.

(G) Once the ILEC Itas met the cornmitments set forth in nile 4901:1-4-06 of-the
Administrative Code, the comp-anv may continue under its EARP, tetminate the
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altemative reLrulation plan and retum to traditional rate-of-rentm reeulation, or
pt)opose a company-specific alternative regulation platt.

(H) If the commission believes that the ILEC has failed to comply with the tenns of the
plan, the coirnnission shall give the ILEC notice, inchiding a basis. of such belief and
a reasonable period of time to cotne ittto compliance The commission shall not
revoke any EARP, unless the cotnmi5sion determines after further notice to the
ILEC and hearuig=that the ILEC in fact has failed to materially comlily wiQi the
terms of the plan and in fact has failed to come into coml2liance within such
reasonable Ler'tod of time. Prior to anv such ntlillg to revoke a rv order a roviaa
the^an, the cominission shafl take iuto cottisideration eonsequences of such aetion
on the ILEC as well as the impact on its customers.

([) In order to terminate or withdraw from an EARP an ILEC must f'ile a notice with the
contmission which sets forth the reasons for tlte withdrawal and informs the
commission whether the ILEC is proposing to rettnn to traditional regulation or will
be filine a company-specific alternative regulation plan Such notice shall also be
served upott the office of the Ohio consutners' counsel. A notice of withdrawal will
not be approved nntil auiother repulltorv framework is adopted by the commission
The commission shall order such procedures as it deems necessary in its
consideration of the reauest to witbdraw.

(J) An ILEC choosing to return to rate-of-return regulation is reouired to hring its rates
and seivicec into compliance with the appropriate r"ulatory framework for all
regulated services. All existinz rules, guidelines, and orders that are available for
ILECs today. such as case numbers 84-944-TP-COI 86-1144-TP-COI 89-564-TP-
CO[ and 92-11.49-TP-COI will still remain. The rates in effect under elective
alternative regulation shall reniain in effect turtil otherwise modified by the ILEC
with the cotnmis5ion's anprovai An ILEC retttrnine to rate-of-return re lation
bears the total risk of recovery of commitment investments during the period it was
tmder alternative regulation
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4901:1-4-04 Aaalicabiiitv of other rules and regulations.

To the extent they do not conflict with the provisions set fotth herein and absent a waiver,
all cotnmission requirements and policies will apply Co the operations of everv ILEC
adoptin elective alternative reeulation. Examples of suclt requircment5 and nolicies
include, but are not liniited to, the minimtUn telephone service standards (MTSS) codified
at Chapter 4901:1-5 of the AtLninistrative Code lifeline set^,ices such as aervice
comrection assistance (case numbers 89-45-TP-UNC and 91-564-TP-UNC), discounts for
persons with comniunication disabilities (case nunibcr 87-206-TP-COA, hlocki^ of 976
ser ices (case number 86-1044-TP-COI), discoamection of local service rules case
number 96-1175-TP-ORD), 9-t-1 service (case number 86-911 'fP-COI), privacy and
number disclosure requirements (case nunrber 93-540-TP-COI), alternative operator
service provisions (case nntnber 88-560-TP-COI). provisions involvina customer-owned,
coin-onerated telcphones (case uumber 8$-452-TP-C:OI), local competition carrier
requirements (case numbers 95-845 'I•P-COI and 99-998-TP-CI) and carrier access
charae policies and orders.
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4901:1-4-05 Accountina standards.

Accounting records are required to be maintained in accordance with the uniform system
of accounts for local eelephone operations by all ILECs.
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4901:1-4-06 Alternative reeulation commitments.

(A1 Advanced services

(l) Advanced teleeommunicat'tons services capabili^is the availabilitv of high-
spee ^d ittll broadbalid telecommunications that enables a castonter to originate
and receive high-cfuality data, Mphics, aud video tisine any technoloev (e.a.,
xDSL. cable, fiber optic, fixed wireless. satellite, or other system) at a minimum
rate of two htmdred [tilobits per second in one direction.

(2) An ILEC electiny this alternative regulation plan must commit to provide the
followinm:

(a) High densitY central offices: No later than twelve months from the effective
date of the alternative re<ntlation plan, an ILEC must provide advauced
tetecomtnunications service capability from all class five central offices
(CO) in its traditiotial service territories which serve censtts tracts with a
pgpulation density of five bundred or more people per sguare tnile as
defined bv the 2000 census.

il Na la#et than wetve months from the effective date of ttie alternative
reeulation plan, an ILEC mnst deplov broadband. advanced
telecommutiications services upon customer demand within sixty days
to any cttstomer within twelve thotisand feet from a hi>?h density CO.

(ii) No later than twenty-four tnonths from the effective date of the
alternative re ug latioii plan, an ILBC must del.oy broadband, advanced
telecanununications services upon ctt.stomer demand within sixtv da)s
to any customer within eiehteen thousand feet from a hip-h density CO.

(b) County seat central offices: For cotntties that do not meet the pQpulalion
clensity criterion described in paragrVh (A)(2)(a) of this rul . an ILEC niust
Ltrovide advanced telecommunication.s service cMability fi•om all class five
COs in its traditional service tertitories that are within the county seat no
later than Lwelve months frotn the effeetive date of the alternative re liy ation
oln.

(D No later tltatt twelve montlts front the effective date of the altemative
ret*.ttlation plan, an ILEC must deploy broadband, advanced
telecomtnur}ications services qpon customer dgmand within sixty da +s
to any customer within twelve thousand feet from a county seat CO.

(iil No later thatt twenty-four montlts from the effective date of the
altemative reeulation plan, an I1,F,C must deploy broadband, advanced
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telecoramunications setroice.s upon custotner demand within sixty days
to any customer within eiohteen thousand feet from a count,kseat CO .

(B) Lifeline assistance

(l) The 1LEC must implement a lifeline nroaram that provides eligible residential
customers with the maximuin contribution of federally available ass'estance.
Elieible lifeline seivice consists of flatrate monthlv access line service with
touch-tone service.

(a) Credits: The ILEC shall credit one hunclred-per cent of alt nonrecurring

service order chat' eg s for c:ontmencing service and a montlily amount that
will ensure the maximtun federal matching contribution.

(b) Other benefits: Lifeline ettstomers shall receive a waiver of the local
exchange service establishment deposit requirements free blockin of f toll
attd 9001976 dialiue patterns, an option to purcbase call waiting and an
option to nurchase other features for medical and/or safety reasons.
Requests to purchase vertical features must be sisited by the cttstomer
certifying that the eustonier has a leQititnate need either for medical or
safety,reasons, for the optional feature(s) requested.

(c) Restrictions: The discount will applv to only one access line ^er household.
Optional features, other than call waiting, are prohibited unless the nhone
company receives a si^tted statement from the cttstonter self-certifVingthat
the feature is neceSsaryfor medical and/or safetv reasons. Existing lifeline
customet's that have optional features prior to the adoption of this plan will
be grandlathered into the lifeline prosram so long as the customer makes no
changes whatsoever to their existing local exchange service. Telenhone
companies areDrohibited from tnarketing vertical services to existins or
new lifeline cttstomers.

(2) Lifeline assistance eligibility shall include:

(a) liome energy a.ssistanceprogram (Llt[EAP. HEAP and ErFiEAP).

(b) Ohio energy credit program (OECP).

(c) Food stamps.

(d) Supplemental security income-blind and disabled (5SDI).

(e) Supplemental security inconie-aged (SS().

^f General assistance ( including disability assistance fDAI).
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(g) Medical assistance (tnedicaid), including any state proeram that miglht

supQlant ntedicaid.

(h) Federal public housing/section eight.

(i) Ohio works first (formeriy AFDC).

(j) National school lonch's free louch program 42 U.S.C. 1751 to 1769h, as
effective on May 1, 2006.

(k) Household incgme at or below one hunrired fiftY,^er cent of the_poverty
level.

(3) Each ILEC participatingin the EARP shall offer a lifeline assistance program to
eUible custoniers throuahout the traditional service area of that cairier, in
conformance w•ith this rule.

(a) ILECs with fifty thousattd or more access lines shall atttomatically enroll
customers into lifelnm assistance who participate in a qiutlif ybng program.
Additionally, such companies must also enroll customers who gatticipate in
a qualifyhig program by using on-line company to agency verification or
self-certif^ication.

I
(b) II.ECs witli less than Fifty thousand access lines niav use one or anv

combination of autoinatic enrollment, on-line companv to agency
verification andlor self-certification to enroll customers into lifeline
assistance who Liarticipate in a c,^ualifying pt•vgrani.

(e) All IL.ECs must veri.fycustonter eligibility consistent with the federal
commtutication commission's reauirentents in 47 C.F.R. 54, as effective on
May 1, 2006, to em•oll customers into lifeline assistance who aualifv
throueh household income-based requirements.

(4) At no time will the monthly access line discounts cause the local service rates to
be less than zero.

(5) Lifeline assistance customers with past dtre bills for regtilated local service
charees will be offered special navment atrangements with the initial payment
not to exceed twenty-five dollars before service is installed, with th bal^ance for
regttlated local charges to be paid over six equal monthlypavment.s, Lifeline
assistance eustomet•s with past due bills for toll service ch$,t•ges will be reauired
to have toll "c tricted service until such past due toll service charges have beett
paid or until The customer establishes service with a subsequent toll provider
pursuant to the minimum telephone service standards.
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(6) Staff will work with the appronriate state agencies which administer qualifying

proeratns for lifeline assistance, and the ILF.Cs to negotiate and acquire on-line
access to the agencies' electronic databases for the putnose of accessing the
information necessary to verify a custoiner's participation in an elizible nrocram,
and d•ita necessary to autotnatically enroll customers into the lifeline program.
On-line verification and automatic eiirollment will be in place within six months
after the effective date of a comp:giv's afternative re ulation,plan.

(7) An ILFC is ^ermitted to perform a verificaticni andit of a customer already on
lifeline a.ssistance service.

{$) All lifeline urot ram activitieti nwst be coordinated thronah an advisory boaTd
composed of comntission staff die office of the Ohio consumers' counsel,
cvnsmner groups representing low-income constituents, and the cotnpany.
Commission staff witl work with the advisorv bo.ud to reach consensus.
1-Iowever, where consensus is not possible, tbe commission's staff shall make the
final deterrnination Advisory board decisions on how the pro rg atn is
implemented and the lifelhte promotional plati are subject to commission
review . Companies with less than fifty thousaud access lines m^ joui with
other such companies to form one advisory board.

(9) The ILEC will establish an attnual tnarketine bu get for promoting lifeline and
aerfomiing outreach utiing ten cents ner access line multiplied by the nuniber of
residential access lines the coinpany serves. The ILEC shall work with the
advisory board to reach a consensus, where possible, regarding how the
marketingbudset fttnds will be sueau The marketine budget funds sliall onfy be
,^pent for the promotion and marketing of lifeline setvice and not for the
administrative costs of itnpletnenting and operating the lifeline pro rg atn.

(C) Retail rate conunitments

1An ILEC's offeringtof in-territorv, BLES shall inciude flat-rate residential calling.

(2) Any mea,sured-rate or ontional extended area setvice plans that are being
provided to customers on the effective date of the altemative regulation klan
s-h-tll continue to be available to customers unless the cotmnission subsgguentlv
approves chanees to these olatts.

(3) Tier one rate cao

(a) Core senyice rate cans

(i) Tier one core services as used in these rules shall include BLES as
defined in section 4927.01 of the Revised Code, and basic caller ID
on1v,
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(ii) Au ILEC adoptine alternative regtdation pursuant to this chapter, shall

cap the in-tetritory rates for tier one core service at the existin^ rates for
so long as the company remains tmder the EARP. The electing ILEC's
existing rates shall represent the maxinium or "ceiling" levels, bel.ow
which the 1LEC tnav lower or raise rates upon makingthe approt>riate
filing with the commission.

(iii) "I`he electin; ILEC may not krice below the LRSIC of each service olus
a cotnnion cost allocation. The ILEC rnay12rovide a common cost
stttdy to the commis-sion's staff to lustify tlie common cost allocation or
the ILEC may use a default allocation of te-n uer cent for common
costs.

(b) Noncore service rate caps

(i) Noncore tier one services shall include:

(a) Second and third local exchange set-vice access lines.

(b) Call waiting,

(c) Call trace (*S7).

(d) Centrex access lines.

(e) Private branch exchange (PBX) trunks.

(f) Per line number identit`ication blocking.

(u) Nonpublished number service.

(h) [V 11 access and usage, utiless exempted.

(ii) Au electing ILEC shall cap the rate.s for all in-territoty. noncore, tier one
services at existing rates for twenty-four months from the effective date
of the alternative regulation vlan.

(iii) During those twenty-four months, the electirtg ILEC may lower or raise
rates below the cap, upon making the appronriate fil'ntp, with the
commission.

(iv) The electing ILEC may not price below the LRSIC of each setvice plus
a conunon cost allocation. The ELEC tnay provide a coinmon cost
study to die commission's staff to iactifv the common cost allocation or
the ILEC may use a default allocation of ten per cettt for common
costs.
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(v) After twenty-fottr montlts upwardyricing flexibility for a second local
exchange access service line and call waiting shall be limited to no
more than a ten per cent increase in price peT year for each service, un
to a tnaxiinum eao for the life of the plan that is double the initial r:rte
for each service.

(vi) After twenty-four ntonths t^pward pricino flexibility for all other tier

one . noncwre services Shall be limited to a can that is double the initial
rate for the life of the^>lan.

(4) Tier two services

(1) Tier two services include all regulated, public telecommunication setvices
that do not fall on tier one.

(b) Tier two service rates are not subject to any rate cap and may be priced at
market-based rates.

(c) The rate for any tier two service must recover the LRSIC associated with the
service plus a common cost allocation. The ILEC may provide a common
cost study to the commission's staff to justify the common cost allocation or
the ILEC may use a defautt allocation of ten per cent for common costs

(5) Nothing hereiir rohibits an electingILEC from seeking, throttgh an appropriate
filingwith the commission, the flexibility to discount tier one service rates, on
an excltange or on a wire center baciti when an exchange has more than one wire
center, provided the compatrv demonstrate5 that the discount is necessary to
meet competition and provided the discotmt is uniformly available to all tier one
tetvice customers within the designated exchange(s) or wire center(s).

(6) Notice to customers of any chanees in rates must cotnply with the notice
requirements established in the rules for competitive telephone companies
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4901:1-4-08 Elisibilitv for alternative reaulation of BLES and other tier one

w-Llc

(tU Anv 1LEC with an 3pprovedgnalifyinEARP eet forih in rules 4901•1-4-01 to
4901:1-4-07 of the Administrative Code may request uursuant to section 4927.03 of
the Revised Code eilCernative regulation of BLES and other tier one setvices.

^B) An ILFC is not eligible to apply for alteruative regulation of BLES and other tier one
services until it has fully complied with die advanced services and lifeline
comtnitments set foith in paraeranhs (A) and (Bl of tule 4901:1-4-06 of the
Administrative Code for large ILECs and set forth in rule 4901:1-4-07 of the
Administrative Code for small ILECs An ILEC may avoly for EARP and
alternative regulation for BLES attd other tier one services, contemnoraneonsl r.}A
the applicant can demonstrate that it fully meets the =licable EARP commitments
on the day of filing of both applications.

I

0t70;5'7



** * DRAFT - NOT FOR FILING * * *
4901:1-4-09 BLES filing reauirements and process for aaAlicatitm.

A An a^lication and all regaired exhibits shall be made in the form provided by the

coniruission.

(B} Exhibits to an application

(1) An affidavit from an officer of the ILEC verifying that the afplicaut fully
complies with the elective altcrnative resrulation comniitmenLs as reouired by
^ara¢ranhs (A) and (B) of rule 4901 • 1-4-06 of the Administrative Code for large
ILECs and as required by rule 4901:1-4-07 of the Adnunistrative Code for small
IL.ECs.

(2) Atn identification of the telephone exchanee area(s) for which the ILEC seeks
alternative regtiIation for BLES and other tier one services and the competitive
market test pmposed by the applicant for each telephone exchan e area.

(3 ) Supporting inforntation and detailed analysis demonstrating that the applicant
meets, on a telephone exchange area basis, at least one of the competitiv.e
market t.ests, as set forth in paras;t•aph (C) of rule 4901:1-4-10 of the
Administrative Code. This htformation should be contained within an affidavit
filed by an officer of the ILEC.attestinQ to the veracity of the data upon which
the application is oretnised.

(4) Any pt•oposed tariff tnodifications necessarv to implement the pricing flexibility
rules set forth in parap •aph (A) of ntle 4901:1-4-11 of the Administrative Code.

(5) Copyof orouosed legal notice notifying the public of the filinR of the anplication
and statina that objections can be filed with the commissi(yn consistent with
Qaraeraph (F) of this rule. The Dublie notice should occur within seven days of
the fi liitg of the application and shotdd be printed in the legal notice section of a
newsnaper of general circulation in each county corresponding to the exchanges
for which BLES altenrative regulation is being requested. The re q stinlt ILEC
should confer with the commission staff regarding the content of the legal notice
prior to commencin¢ with the publication of the public notice.

(C) The application shall be desi nag ted by the comtnission's docketing division usina the
case putroose code "BLS". On the same day that the [LEC files its complete
Mlication with the commission, the ILEC shall deliver one covv of its application
to the office of ihe Ohio consumers' w sel.

(D) All Mrsons seeking intervention in order to be considered as a party in the
proceedine must file the approprilte motion to intervene within fourteen calendar
days of the filin¢ of the ILEC's application.
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(E) Confidential infornration filed by the ILEC will be eligible for proniietarSr treatment

in accordance with rule 4901-1-24 of the Administrative Code . Parties shall be
afforded acccss to all confidential infortnation and supportingdata addressed within
an apnlicationby entering into aprotective lffeement with the ILEC. The ILEC has
the duty to ueeotiate such 1greemente in good faitlt witlr the parties in a timelv
manner and the commission will decide any issues that the parties are unable to
resolve regarding the prntective aggeement.

(i') Anyper^on or party who can show eood cause w•liy such application shoulcl not be
m-•uited ntust file wid-i the commission a written statcment detailing the reasons
within fortv-five calendar days after the apAlication is docketed.

(G) With resMct to the fottr tests identified in paragraph (C) of rule 4901:1-4-10 of the
Administrative Code, an II.EC's application shall be a,pQroved autontatically and
becoma effective on the one hundred twenty-first day after the initial filin ,p, miless
suspended by the cotnniission, the legal director, or an attorney examiner. A
suspension tnav be eranted at any time if deemed appronriate A hearina will not be
held absent extraordinaly ciuvtunstances established through clear and convincing
evidence, satisfyine the commission, that a hearing is needed. Where the
comtnission deterrnines a hearing is necessary andlor a suspettsion is ordered, the
commission will render a(lecision on the application within two htmdred seventy
ciavs of filing.

(H) An application contait ing an alternative competitive market test ( i.e., a test notfound
in paragraphc (C)(1) to (C)(4) of rule 4901:1-4-10 of the Administrative Code) will
not be subiect to the automatic time frames set forth in paragMph (G) of this rule.
The cwmnission will establish the appropriate process and tinie frantes for
consideration of such application after reviewing each relevant applicatiort.

(1) All natties shall electronically serve their discovery requests. All discovery responses
are to be electronically served within ten days of being initially served with_the
discovery request.

(!) The commission leaal director or attomev exaininer may ntodify the time frames
stated herein based upon a material modification filed subseqttent to the initial
application.

ooo;;^ 9



* * * DRAFT - NOT FOR FILING * * *
4901:1-4-10 Cotnpetitive market tests.

(A) In order to qualitb for pricing flexibil'tty for BLES and other tier one services, the
aWlicant has the burden to dentonstrate that as of the date of the application, the
ILEC meets at least one of the comMtitive market tests set forth in paragraphlCl of
this ivle in each of the requested telephone exchange area(s)- Thus. an application for
alternative reQatatioa of BLFS and other tier one services may contain moi^ than one
telephone exchange area, but the test(s) nmst be aLrplied to each telenhone exchaiige
area individuall within tlaatapplication.

(B)^F r any telephone exchwge area(s) in which the ILEC is not g5anted altemative
reeulation for BLES and other tier one services the ILEC's BLES and other tier one
services remain subject to all the re uirements of EARP including the Pricing
reattirement,s pursuant to pairaa^raph (C) of rule 4901:1-4-06 of the Administrative
Code For any telephone exchange area(s) in which the ILEC is granted alternative
regulation for BLES and other tier one services, pricing flexibility for the ILEC's
BLES and other tier one seivices will not be subject to patagraph (C)(3) of rule
4901•1-4-06 of the Administrative Code. All of the reniainina requirements of
EARP will continuc to apply to the ILEC's retail service offerines.

(C) If the applicant can demonstrate that at least oue of thi^ following comggtitive market
tests is satisfied in a telephone exchange areaa the annlicant will be deemed to have
met the statutory critetia fouttd in division (A) of section 4927.03 of the Revised
Code for BLES and other tier one services in that telephone exchange area. These
competitive market tests do not preclude an ILEC from nropgsing to demonstrate the
statutory criteria are satistied through an altemative competitive tnarket test.

(1) An applicant must demonstrate in each reguested elephone exchange area that at
least twentv-five per cent of total residential access lines areprovided by
unaffiliated CLECs, and at least twenty per cent of total company access lines
have been lost sittce 1996 as reflected in the applicant's annual report filed with
the commission for 1996.

(2) An apRlicant must demonstrate ni each requested telephone exchanee area that at
least mentv ner cent of total residential access lines are ovided by unaffiliated
CLEC.s, and the presence of at least two unaffiliated facilities-ba.sed CLECs
Moviding BLES to residenti customers.

(3) An apnlicant must denionstrate in each requested telephone exchange area that at
least fifteen ner cent of total residential access lines are provided by «naffiliated
CLECs, the presence of at least two wtaffiliated facil.ities-based CLECs
Ri-oviding BLES to residential customers, and the presence of at least five
alternative providers serving the residential marke^
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(4) An anplicant must demonstrate that in each rectiested telephone exchange area

that at least fifteen ner cent of total residential access lines have been lost since
2002 as reflected in the applicant's annual report filed with the cotnniission in
2003, reflecting data for 2002; and the presence of at least five tmaffiliated
facilities-based alternative orovitlers servingthe residential market.

D For wposes of demonstratin¢ that a cotnpetitive market test is satisfied under this
iitle. the appticant niay, in its conlpctitive marke-t tcst. count ns a CLP.C or an
altemative provider, any affiliate of an ILEC other than the applicant, servinZ-the
residential market in_the tequested telephone exchange areas.
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4901:1-4-11 Pricin$ of BLE S and other tier one services.

(A) In each telephone exchange area where au ILEC tneets at least one of the competitive
market tcsts set foiih in para ra h(C) of rule 4901:1-4-10 of the Administrative
Code. the 1LEC will be gr anted pricing tlexibility, as set forth below, for tier one
core and noncore services in lieu of the EARP pricine rules set forth in plraeraph
(C)(3) of nde 4901:1-4-06 of the Adtninistrative Code. An ILEC will be granted, in
those telephone exchange areas, tier two prichig flexibility for all tier one noncore
services. BLES and basic caller ID will also be subject to pricine flexibility in those
telephone exchattge areas. Stibiect to the pricing flexibility in this nile, the rate for
BLES attd bitsic caller ID may be lowered or raised upon making the appropriate tiet
two filing with the contmission. For the twelve months following approval of
alternative regulation for BLES in the tclevant telephone exchange areas, the ILEC's
initial upward pricnig flexibility for BLES and basic caller ID sltall be limited to an
annual increase of no more than one dollar twenty-five cents above the BLES rate at
the time that the ILEC is granted BLES alterttative reeulation and an amiual increase
of no more than fifty cents above the basic caller ID rate in existence at the time that
the ILEC is Qsanted BLES altetnative reeulation. In subsequent years, the ILEC's
uoward pricing flexibility for'BLES and basic caller ID shall be limited to an annual
increase of no more diatt one dollar twenty-five cents above the BLES rate in effect
at the end of tlte preceding twelve months and an annual increase of no more than
fifty cents above the basic caller ID rate in effect at the end of thedrrecedina twelve
months. No banking of increases will be allowed.

(B) Rates for intrastate carrier access 9-1-1 senice, pole attachments and conduit
occupancy, pay telephone services, toll presubscription, and telecoinmunications
relay service are not affected by this rule and shall continue to be subiect to the
applicable laws, rules and orders of the commission and the federal communications
comtnission. In addition, the comtnission may. ht the future add additional
regalated new services to this list of exempted services for which the eommission
determines that a specific public policy interest exists.

(C) In those telephone exchange areas where an ILEC is granted pricina flexibility for
BLES and other tier one service.s, an ILEC is not verntitted to orice its tier one retail
service(s) below the LRSIC of each serviceglus a cotnnion cost allocation. A
telephone company may allocate conunon costs using a fieed allocator of ten per
cent. In the event the ILEC chooses to use a different contmon cost allocator, the
ILEC will have the burden of establishing the reasonableness of the chosen common
cost allocator. 'Upon request of the commission staff. the ILEC shall provide cost
sunoort to the staff.

(D) In those telenhone exchange areas where an ILEC is granted pricing flexibilitv_for
BLES and other tier one services, it must continue to offer to nmahfving lifeline
customers BLES, including any nonrecurring cltarges for service establishment.
service connection and service change orders associated with establishing a single
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* * * DRAFT - NOT FOR FILING * * *
BLES access line at the rates in existence at the time the ILEC files an applicatiott
uaider this char,ter If rates for a lifeline eustomer's BLES increase uttrsuant to

a1•agrupb (A) of this nile the lifeline discount shall be adjusted to enstun there is no
net rate increase to uttalifyine lifeline customers. The commission reserves the rieht
to modify this res iction based on changes inade by the federal communications
oQmmission to the lifeline or universal service fimding pro^rams.

(E) In those telephone exchange areas where an 3LEC is granted pricine flexibility for
BLES and other tier one services, the ILEC shall utilize the processes set forth in
ntle 4901•1-6-21 of the Administrative Cod^for the filing of all subseouent tariff
a,Qplications for BLES and other tier one services in those telephone exchange areas
where an ILEC is u.^^anted pricing flexibility for BLES and other tier one services. the
ILEC shall provide prior actual customer notice to the affected customers by bill
insert bill inessage direct inail, or, if the customer consents, electronic mail, a
rninimum of thinv da rs prior to any increase in rates. - The annlication, when filed
with the comtnission, must inclttde a coQy of the actual notice that wassont to
affected customers and an affidavit veri ine that such notice was 'ven to
customers. The customer notice shall coniply with the customer notice requirements
set forth inparaaraahti (B) and (C) of nile 4901:1-6-17 of the Adntinistrative Code.
All of the remaining rulec for ILECs operating parsuant to EARP found in Chap ers
4901 • I-4 and 4901 • 1-6 of the Adtninictrative Code will continue to applv

i
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* * * DRAFT - NOT FOR FILING * * *
4901:1 4-12 Term, revocation and modification of alternative rea»lation of

BLES and other tier one services.

(A) The EARP rule,s set forth in paraUgphs (F). (H), (I) and (Jl of rule 4901:1-4-03 of the
Administrative Code also apply to the tertn, revocation and withdrawal of the plan
for alternative regulation of BLES and other tier one services

(B) If the commission has reason to believe, based on a change in the
telecommunications market in a telephone exchange area(s) or based on the motion
of an interested stakeholder settine forth reasonable grotmds, that the market in a
telephone exchange area(s) has chan¢ed such that it may no longer meet one of the
competitive niarket tests set forth in Liaragraph (C) of rule 4901:1-4-10 of the
Adniuiistrative Code, the commission shall notice the ILEC and reauire it to show
cause as to why altentative regulation for BLES and other tier one services in the
involved telephone exchanae area(s) should not be revoked: Based on that review,
the commission will take whatever action it (leems necessary, if any, includins
initiatingan investigation or scheduling a hearing, to consider revocation of the
alternative regulation for B.LES and other tier one services in a telmhone exchange
area(s). Consistent with division (C) of section 4927.03 of the Revised Code, the
conunission may modify or revoke any order erauting the ILEC alternative
reeulation for BLES and other tier one services in a telMhone exchange area(s).
Pending any review of alternative regulation of BLES, the ILEC will maintain the
uricing flexibility previously 2ranted tmtil or unless otherwise modified by the
cominission.
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BEFOR$

THE PUBLIC UTILITIES COMMISSION OF OHIO

In the Matter of the Application of
Cincinnati Bell Telephone Company LLC
for Approval of an Alternative Form of
Regulation of Basic Local Exchange Service
and Other Tier I Services Pursuant to
Chapter 4901:1-4, Ohio Administrative
Code.

Case No. 06-1002-TP-BLS

)
)

OPINION AND ORDER

The Conunission, coming now to consider the submitted application and other
evidence and arguments presented in these proceedings, hereby issues its opinion and
order.

1. HISTORY OF THE PROCEEDINGS

On August 7, 2006, Cincinnati Bell Telephone Company LLC (CBT) filed an
application for approval of an alternative form of regulation of basic local exchange
service (BLES) and other Tier 1 services in its Cincinnati and Hamilton exchanges, in
accordance with Chapter 4901:1-4, Ohio Administrative Code (O.A.C.).

By attorney examiner entry issued September 29, 2006, the office of the Ohio
Consumers' Counsel (OCC) was granted intervention in this proceeding. OCC filed its
objections to CBT's application on September 21, 2006, in accordance with Rule 4901:1-4-
09, O.A.C. Also under the September 29, 2006 attorney examiner entry, CBT filed its
response to OCC's opposition on October 6, 2006. OCC filed its reply to CBT's response
on October 13, 2006.

II. APPLICABLE LAW .

On August 5, 2005, Governor Bob Taft signed into law House Bill 218 (H.B. 218).
This bill, which took effect November 4, 2005, amends various provisions of the Ohio
Revised Code for the purpose of revising state telecommunications policy, including
Sections 4905.04, 4927.02, 4927.03, and 4927.04, Revised Code.

Section 4927.03, Revised Code

Section 4927.03, Revised Code, now authorizes the Commission to allow for
alternative regulation of basic local exchange service (BLES) offered by incumbent local
exchange companies (ILECs) in those telephone exchanges where the Commission
determines that alternative regulation is in the public interest and certain conditions are
met. This statute provides, in pertinent part, as follows:

(A)(1) The public utilities commission, upon its own initiative or the
application of a telephone company ... may, by order ... establish

'ATAi1s 1.s ro cn;;-t:a.,y thpt: t.I3n 9.aursczn aA&=^ortng are aat
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alternative regulatory requirements to apply to such public
telecommunications service ... provided the commission finds that
any such measure is in the public interest and either of the following
conditions exists:

(a) The telephone company or companies are subject to
competition with respect to such public telecommunications
service;

(b) The customers of such public telecommunications service have
reasonably available alternatives.

(A)(2) In determining whether the conditions in division (A)(1)(a) or (b) of
this section exist, factors the commission shall consider include, but
are not limited to:

(a) The number and size of alternative providers of services;

(b) The extent to which services are available from alternative
providers in the relevant market;

(c) The ability of alternative providers to make functionally
equivalent or substitute services readily available at
competitive rates, terms, and conditions;

(d) Other indicators of market power, which may include market
share, growth in market share, ease of entry, and the affiliation
of providers of services.

(A)(3) To ... establish alternative regulatory requirements under division
(A)(1) of this section with respect to basic local exchange service, the
commission additionally shall find that there are no barriers to entry.

(D) The public utilities commission shall adopt such rules as it finds
necessary to carry out this section.

Adoption of Rules for Alternative Regulation of Basic Local Exchan eg Service

On March 7 and May 3, 2006, the Commission, under Case No. 05-1305-TP-ORD, In
the Matter of the Implementation of H.B. 218 Concerning Alternative Regulation of Basic Local
Exchange Service of Incumbent Local Exchange Telephone Companies (05-1305), established
rules for the alternative regulation of basic local telephone service. These rules were
subjected to the legislative rule review process and became effective on August 7, 2006.
Consistent with these rules, ILECs with an approved elective altemative regulation plan
may apply for pricing flexibility of basic local telephone service and basic Caller 1D
service. Under Rule 4901:1-4-09(G), O.A.C., an ILEC's application for basic local exchange
service altemative regulation will become effective on the one hundred twenty-first day
after the filing.of the application unless the application is suspended by the Commfssion.
Applications for alternative regulation of basic local exchange service will be approved
provided that the applicant satisfies one of the competitive tests identified in Rule 4901:1-
4-10, O.A.C.
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Rule 4901:1-4-01: Definitions

Definitions for the terms used in Chapter 4901:1-4, O.A.C., (alternative regulation of
telecommunications services) are provided by Rule 4901:1-4-01, O.A.C. Pour of the more
important definitions for this proceeding are "alternative provider," "basic local exchange
service," "facilities-based alternative provider," and "Tier one" services. Under Rule
4901:1-4-01(B), O.A.C., "alternative provider" means a provider of competing service(s) to
the basic local exchange service offering(s), regardless of the technology and facilities used
in the delivery of the services (wireline, wireless, cable, broadband, etc.). The remaining
pertinent definitions are:

(C) "Basic local exchange service (BLES)" means end user access to and
usage of telephone company-provided services that enable a
customer, over the primary line serving the customer's premises, to
originate or receive voice communications within a local service area,
and that consist of the following:

Local dial tone service.

Touch tone dialing service.

Access to and usage of 9-1-1 services, where such services are
available.

Access to operator services and directory assistance.

Provision of a telephone directory and listing in that directory.

Per call, caller identification blocking services.

Access to telecommunications relay service.

Access to toll presubscription, interexchange or toll providers
or both, and networks of other telephone companies.

BLES also means carrier access to and usage of telephone company-
provided facilities that enable end user customers originating or
receiving voice grade, data or image communications, over a local
exchange telephone company network operated within a local service
area, to access interexchange or other networks,

(G) "Facilities-based alternative provider" means a provider of competing
service(s) to the basic local exchange service offering(s) using facilities
that it owns, operates, manages or controls to provide such services,
regardless of the technology and facilities used in the delivery of the
services (wireline, wireless, cable, broadband, etc.).
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(N) "Tier one" services include BLES1 as defined in section 4927.01 of the
Revised Code, as well as those services that are not essential but
nevertheless retain such a high level of public interest that these
services sti11 require regulatory oversight, as set forth in paragraphs
(A)(1)(a) and (A)(1)(b) of rule 4901:1-6-20 of the Administrative Code.

Rule 4901:1-4-10: Competitive Market Tests.

Rule 4901:1-4-10(A), O.A.C., provides that in order to qualify for pricing flexibility
for BLES and other tier one services, an ILEC has the burden to demonstrate that, as of the
date of the application, the ILEC meets at least one of the competitive tests set forth in
paragraph (C), of this rule, in each of the requested telephone exchange area(s). Paragraph
(C) states, in pertinent part, as follows:

(C) If the applicant can demonstrate that at least one of the following
competitive market tests is satisfied in a telephone exchange area, the
applicant will be deemed to have met the statutory criteria found in
division (A) of section 4927.03 of the Revised Code for BLES and other
tier one services in that telephone exchange area. These competitive
market tests do not preclude an ILEC from proposing to demonstrate
the statutory criteria are satisfied through an alternative competitive
market test.

(4) An applicant must demonstrate that in each requested
telephone exchange area that at least fifteen per cent of total
residential access lines have been lost since 2002 as reflected in
the applicant's annual report filed with the coinmission in 2003,
reflecting data for 2002; and the presence of at least five
unaffiliated facilities-based alternative providers serving the
residential market.

(D) For purposes of demonstrating that a competitive market test is
satisfied under this rule, the applicant may, in a competitive market
test, count as a CLEC or an alternative provider, any affiliate of an
ILEC other than the applicant, serving the residential market in the
requested telephone exchange areas.

III. SUMMARY OF CBT'S APPLICATION

Rule 4901:1-4-08(A), O.A.C., provides that any ILEC with an approved EARP
(elective alternative regulation plan) may request alternative regulation of BLES and other
Tier 1 services. CBT's existing alternative regulation plan was approved under Case No.

1'rhe Commission notes that the definition for "basic local exchange service" (BLES) adopted under Rule
4901:1-4-01(C), O.A.C., is consistent with the statutory definition provided under Sectton 4927.01(A),
Revised Code.
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04-720-TP-ALT, In the Matter of the Application of Cincinnati Belt for Approval of an Alternative
Form of Regulation Pursuant to Chapter 4901:1-4, Ohio Administrative Code. As noted in
Section I above, CBT filed its application on August 7, 2006, for approval of an alternative
form of regulation of BLES and other Tier 1 services, in accordance with Chapter 4901:1-4,
O.A.C.

The filing requirements for an ILEC's alternative regulation application are
addressed under Rule 4901:1-4-09, O.A.C. Under paragraph (B) of this rule, an ILEC is to
provide five specific exhibits in support of its application, including a copy of the
proposed legal notice notifying the public of the filing of its application and stating that
objections can be filed with the Commission in accordance with paragraph (F) of this rule.
CBT submitted a copy of its proposed legal notice as Exhibit 5 to its application.
(Application, Ex. 5.) CBT represents that it published legal notice in each of the counties
corresponding to the two exchanges covered under its application

In accordance with Rule 4901:1-4-09(B)(1), O.A.C., CBT states that it fully complies
with the elective alternative regulation comrni.tments for advanced services and lifeline
assistance as required by Rule 4901:1-4-06(A) and (B), O.A.C. (Application, Ex. 1.) Next,
as required by Rule 4901:1-4-09(B)(2), O.A.C., CBT identifies its Cincinnati and Hamilton
exchanges in its Ohio service territory for which it asserts that it satisfies at least one of the
competitive tests identified in Rule 4901:1-4-10, O.A.C. CBT relies on the competitive test
set forth in Rule 4901:1-4-10(C)(4), O.A.C (Test 4), as the competitive test that it applies in
those two exchanges. (Application, Ex. 2.) In accordance with Rule 4901:1-4-09(B)(3),
O.A.C., CBT provides supporting information and detailed analysis to demonstrate
compliance with competitive market Test 4. (Application, Ex. 3.) Next, as required by
Rule 4901:1-4-09(B)(4), O.A.C., CBT filed proposed tariff amendments for the purpose of
identifying those exchanges included as part of its application. CBT also filed a
replacement proposed tariff on September 29, 2006, in response to discussions with
Commission staff. While the tariff amendments denote that the identified exchanges
would be subject to pricing flexibility, the tariff amendments do not reflect the company
has actually exercised this pricing flexibility at this time. (Application, Ex. 4.)

CBT represents that, in collecting information on alternative provider activity in its
exchanges, it first reviewed and documented publicly available data, such as websites,
carrier tariff filings, information on wireless licenses, and Commission certification cases
and interconnection agreement filings (Application, Ex. 3). To review the information
available from publicly available sources, CBT states that it reviewed internal data from
billing and E9-1-1 records, white pages listings, and ported telephone number information.
(Id.) Specific to Test 4, CBT explains that it examined its own line loss since 2002, relying
on the annual report information for that year and the data that was contained in CBT's
annual report filed with the Commission in 2006. (Id., Ex. 3, at 2.)

Test 4 requires that an applicant demonstrate that in each requested telephone
exchange area that at least fifteen percent of the total residential access lines have been lost
since 2002 as reflected in the applicant's annual report filed with the Commission in 2003,
reflecting data for 2002; and demonstrating the presence of at least five unaffiliated
facilities-based alternative providers serving the residential market. (Rule 4901:1-4-
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10(C)(4), O.A.C.) CBT represents that the following two exchanges satisfy the criteria of
Test 4: Cincinnati and Hamilton. (Application, Ex. 3, at 2,13.)

Based on a review of CBT's application, the Commission finds that this application
satisfies the filing requirements of Rule 4901:1-4-09, O.A.C.

IV. POSITIONS OF THE PARTIES AND THE COMMISSION'S DETERMINATION
REGARDING CBT'S APPLICATION FOR BLES ALTERNATIVE REGULATION

A. General Discussion

OCC's Position

On September 21, 2006, OCC filed its Opposition to CBT's application. In its
opposition, OCC argues that the Commission, in adopting the BLES alternative regulation
rules, has fallen short of requirements outlined in Section 4927.03, Revised Code. In
support of its position, OCC maintains that the Commission has misinterpreted the "no
barriers to entry" provision added to Section 4927.03(A), Revised Code, by H.B. 218.
(Opposition at 9-10.) OCC also contends that competitive Test 4 does not meet either of
the statutory requirements. For instance, OCC submits that neither prong of competitive
Test 4, as adopted by the Commission, addresses market power and neither the residential
access line loss test nor the unaffiliated facilities-based alternative providers test effectively
measures the lack of barriers to entry. (Opposition at 13.)

OCC contends that, as a result of the Commission's BLES alternative regulation
rules and the inherent flaws contained within such rules, there will be CBT customers who
will experience BLES increases while not having alternatives to CBT's BLES. (Opposition
at 5.) OCC contends that, even if the Comrxission's competitive tests are treated as valid,
CBT fails to meet those tests. (Opposition at 26.) OCC argues that CBT's failure to meet
Test 4, together with all the other issues that OCC raised concerning this application,
means that granting CBT's application cannot be in the public interest. Based on these
arguments, OCC contends that CBT's application fails the public interest test also required
by Section 4927.03(A), Revised Code. Last, OCC notes that Rule 4901:1-4-10(C)(4), O.A.C.,
requires that an applicant for BLES alternative regulation show both line loss and the
presence of five alternative providers, and a failure of either requirentent is a failure to
meet the test. OCC contends that it has demonstrated, keeping the statutory requirements
in mind, that the information provided by CBT is insufficient to meet the statute or rule.
(Id.) OCC's various arguments in support of its position will be discussed in more detail in
the following sections.

CBT's Position

CBT asserts that OCC is making the same policy and legal arguments in this case
that OCC made in 05-1305, despite the Commission's rejection of them in 05-1305.
(Response at 2.) CBT notes that both Dr. Roycroft and Mr. Williams submitted lengthy
affidavits in 05-1305 in support of OCC's position, as they have in the present case. CBT
argues that OCC's c pposition rests primarily on its claims that the rules established under
05-1305 do not satisfy the statutory requirements. CBT asserts that this proceeding is not
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an opportunity for OCC to reargue the substance of the BLES alternative regulation rules.
Rather, the purpose of this proceeding is to determine whether CBT has met the
requirements under the established rules in the Cincinnati and Hamilton exchanges, for
which it has made application. (Response at 2-3.) CBT further asserts that OCC had a full
and fair opportunity to voice its legal and policy views in 05-1305, in which OCC fully
participated. CBT argues that nothing new can be raised in this proceeding as a collateral
attack on the rules. CBT asserts that OCC has had the opportunity to say what the rules
ought to be, and the Commission addressed those issues in 05-1305. CBT opines that OCC
cannot now invent rules to its liking and then criticize CBT for not complying with those
non-existent rules. (Response at 3.)

Next, CBT asserts that the Commission considered all of the required factors in
Section 4927.03(A), Revised Code, when it established the BLES alternative regulation
rules in 05-1305. In that case, the Commission determined that compliance with one of the
four com etitive tests would be a sufficient showing that the conditions in Section
4927 . 03(A (1)(a) or (b), Revised Code, existed. CBT contends that it is unnecessary to
repeat that same exercise in individual alternative regulation cases. (Response at 4.)

With respect to rulemaking, CDT asserts that the Commission met the statutory
requirement in Section 4927.03(A)(2), Revised Code, that it consider various factors in
establishing the alternative regulatory rules, by the Commission's soliciting and receiving
comments from interested parties, including OCC, in 05-1305. (Response at 5.) As to
OCC's contention that the Commission must reconsider each of the statutory criteria in
ruling on a specific BLES altemative regulation application, CBT asserts that this would
ignore the substantial work done in 05-1305 to develop the four competitive market tests,
In which all of the statutory factors were considered. CBT further asserts that the four
competitive market tests provide objective criteria by which to judge BLES alternative
regulation applications so that the Commission does not have to revisit all of the statutory
criteria that it has already considered. (Id.) CBT submits that the question for the
Commission to answer in an individual ILEC's case is whether the application satisfies one
of the competitive tests. Further, CBT submits that onl y if an ILEC presents a customized
competitive test, must the ILEC show that the proposed test satisfies the statutory criteria.
(Response at 6.)

With respect to Test 4, CBT asserts that Test 4 was adopted to address various
concerns raised by commenting parties regarding technology advancements and their
impact on the competitiveness of the local telecommunications service market that was not
reflected in the Commission staff's original three proposed predefined tests. (Response at
6; 05-1305, Entry on Rehearing at 13, q24.) CBT further asserts that Test 4 captures the
changing market characteristics identified by data and affidavits submitted by various
parties of record in 05-1305. (Id.)

Conunission Conclusion

The Commission does recognize that OCC is making the very same arguments to
challenge CBT's application in this case as OCC made in challenging the rules approved in
05-1305. While we will address some of the issues raised as to competitive market Test 4
in the following sections, we believe that the Commission's orders in 05-1305 fully address
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the OCC's arguments raised on both proceedings and there is no reason for the
Commission to fully repeat the same analyses and conclusions set forth in those orders.
Likewise, there is no reason to discuss and reevaluate the evidence submitted in the record
in 05-1305 for the purpose of addressing OCC's same arguments. Accordingly, the
Commission hereby incorporates into the record in this case the entire record from Case
No. 05-1305, including but not limited to all of the Commission's orders as well as the
evidence submitted by the parties in that case. The record from that case should be
considered as part of the record in this case and that record supports the Conunission's
orders in 05-1305 and the resulting rules adopted in Chapter 4901:1-4, O.A.C.

B. Competitive Market Test 4

OCC contends that, for the reasons discussed below, the competitive market test
adopted by the Commission in Rule 4901:1-4-10(C)(4), O.A.C., does not meet the statutoxy
provisions of Section 4927.03(A), Revised Code. CBT asserts that the documentation
submitted in support of its application meets all of the requirements of Test 4. CBT further
asserts that because its application is fully compliant with competitive Test 4, each and
every element of the statute has been satisfied and its application should be approved.
(Response at 14.)
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1. Barriers to Entrv

OCC's Position

-9-

OCC asserts that, in addition to the two requirements under Section 4927.03(A)(1),
Revised Code, the Conurtission is required by Section 4927.03(A)(3), Revised Code, to also
find that there are "no barriers to entry" before it can approve an ILEC's application for
BLES alternative regulatory treatment. (Opposition at 13, n. 40.) OCC further asserts that
the statutory context of Section 4927.03(A)(3), Revised Code, requires the Comn-rission to
find that there are no barriers to entry for providers of BLES. (Id.; Section 1.47, Revised
Code.) OCC opines that under Test 4, as written, the alternative providers need not
explicitly be providing BLES. (Opposition at 13.) OCC argues that neither the line loss
test nor the alteenative providers test effectively measures the lack of barriers to entry.
OCC contends that this is particularly true if the analysis focuses on barriers to entry for
the provision of BLES. (Id.; Roycroft Affidavit, 9111.)

With respect to the Commission's rationale in adopting Rule 4901:1-4-10(C)(4),
O.A.C., OCC asserts that the Commission has interpreted "no barriers to entry" to mean
no barriers to entry sufficient to prevent market entry. (Opposition at 10.) OCC also

asserts that the Commission interprets an entry barrier as a condition that precludes entry
into the market. OCC contends that this interpretation of entry barriers is too restrictive
and is not supported by the economic literature. (Opposition at 14; Roycroft Affidavit,
1137.) OCC further contends that the Commission's interpretation of entry barriers is not
consistent with the statute. OCC asserts that the statute recognizes that the issue of entry
barriers for BLES is to be considered in addition to the existence of competition. OCC
further asserts that this recognition also correctly suggests that entry barriers may be
present where there is some evidence of competitive entry. (Id.)

Next, OCC asserts that the Commission's rationale in 05-1305 treats the "no barriers
to entry" test under this statute as mere surplusage or irrelevant. (Opposition at 10.) OCC
argues that if there were barriers to entry sufficient to prevent market entry for BLES, then
BLES could not be subject to competition or have reasonably available alternatives for
customers, which is as the General Assembly intended, and the statute requfres.
(Opposition at 10.) In support of this argument, OCC cites to Section 1.47, Revised Code,
and East Ohio Gas Co. v. Public Utilities Comm'n of Ohio, 39 Ohio St. 3d 295 (1988), for the
propositions that "the General Assembly is presumed to want all parts of a statute to be
operative" and "surplusage is not to be found lightly." (Id., n. 27; Section 1.47(B), Revised
Code.)

000573



06-1002-Tr-BLS -10..

OCC further asserts that the Consumer Group's market test provision on barriers to
entry2 (which was rejected by the Commission in 05-1305) is far more consistent with the
policy of the State of Ohio to "Rely on market forces where they are present and capable of
supporting a healthy and sustainable, competitive telecommunications market, to
maintain just and reasonable rates; 3 than are the Commission's competitive market tests,
includin Test 4, which do not require a showing of no barriers to entry. (Opposition at
10-11.) ^CC contends that neither prong of Test 4 addresses market power. (Opposition
at 13; Roycroft Affidavit, 111.)

OCC contends that Test 4 fails to include any criteria that are consistent with the
statutory requirement that the Commission make findings regarding the absence of
barriers to entry for BLES. (Opposition at 14, Roycroft Affidavit, 1[41.) OCC further
contends that if the Commission were to follow the statute, in conjunction with Test 4, the
Commission would find that CBT has not met its burden under the statute. (Opposition at
13, n. 41.)

Last, OCC contends that the documentation submitted by CBT in support of its
application does not meet the requirements of Section 4927.03(A), Revised Code. OCC
further contends that none of CBT's documentation addresses the fundamental issues
under the Commission's Test 4: whether barriers to entry for BLES exist in CBT's territory
and whether CBT's candidate alternative providers are providing competing services to
CBT's BLES. (Opposition 16-17, Roycroft Affidavit, 17.)

CBT's Position

As to OCC's arguments that CBT is required to prove (1) that there are no barriers
to entry in the Cincinnati and Hamilton exchanges, and (2) that CBT's BLES is subject to
competition (or) that CBT's BLES customers have reasonably available alternatives to
BLES, CBT argues that OCC completely i gnores the rules established in 05-1305. (Response
at 4.) CBT asserts that the rules established objective tests that, if satisfied, would
demonstrate compliance with the underlying statutory provisions. In other words, the
four tests established under Rule 4901:1-4-10(C), O.A.C., were desi gned in a manner that
an ILEC demonstrating compliance with one of the tests would be deemed to have
established compliance with the provisions of Section 4927.03(A), Revised Code. (Id.)

2

3

The Consumer Group's proposed competitive market test in 05-1305 stated:

The applicant must demonstrate that there are no barriers to enfry associated with the provision
of BLES. The applicant must provide evidence of the absence of factors which would inhibit
timely, significant, and sustainable market entry. The applicant must present evidence,
including market share evidence that market entry in each exchange is resutting in the provision
of BLES throughout the exchange, outside of packages or bundles, by unaffillated CLECs, and
facilities-based CLECs.

OCC asserts that its definition of CLEC was broad enough to include any firm providing BLES,
regardless of technology. (Roycroft Affidavit, 110,)
Section 4927.02, Revised Code, addresses the State telecommunications policy. OCC's quote noted above
references part of the text in division (A)(2) of this statute.
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CBT rejects OCC's arguments concerning the General Assembly's intent regarding
"no barriers to entry" prior to approval of alternative regulation for BLES. (Response at
11.) CBT notes that the Commission previously rejected OCC's position that any condition
that makes entry more difficult constitutes a barrier to entry. (Id., 05-1305, Opinion and
Order at 19-22.) CBT contends that the factors identified by Dr. Roycroft are inherent in
almost any market, so the General Assembly could not have meant for them to be
impediments to alternative regulation of BLES because that would make alternative
regulation of BLES impossible to achieve. (Response at 11.) CBT asserts that in attempting
to discern the intentions of the General Assembly, a strong presumption exists against any
construction which produces unreasonable or absurd consequences.4 (Response at 11-12.)

CBT argues that OCC's interpretation of "no barriers to entry" would preclude the
Commission from ever making that finding, thereby making implementation of the statute
impossible, with the consequence that the statute was a nullity from the time that it was
passed, (Response at 12.) CBT further asserts that the challenges which face a new entrant
are not the same as barriers that prevent a carrier from being able to compete in a market.
CBT submits that the Commission expressly determined that the com petitive tests were
designed to establish that there are no barriers to entry. (Id., 05-1305, Opinion and Order
at 22.) CBT argues that OCC made the same arguments on rehearing, and that those
arguments were rejected by the Conunfssion. (Id., 05-1305, Entry on Rehearing at 17-18,
T30.) CBT contends that OCC's interpretation of H.B. 218 would "create an
insurmountable burden of proof for an ILEC to satisfy." (Response at 13; 05-1305, Entry
on Rehearing at 18.) CBT asserts that if an ILEC can demonstrate that it has lost a "real"
percentage of its residential customer base and that there are competitive alternatives to
BLES for residential customers, the Commission was satisfied,that barriers to entry are not
restricting the ability of competitorsto compete. (Id., 05-1305, Entry on Rehearing at 19.)
CBT subndts that it is self-evident from Test 4 that there are no barriers to entry; otherwise
those providers would not be in business. Last, CBT submits there is no requirement that
the Commission investigate the market further, once Test 4 has been satisfied.

Commission Conclusion

We agree with CBT that OCC devotes the majority of its Opposition to reiterating
their previous arguments raised in 05-1305. OCC contends that, consistent with Section
4927.03(A)(3), Revised Code, the presence of competition does not eliminate the
Commission's consideration of the issues of barriers to entry. With respect to this
argument, the Commission finds that OCC has failed to raise any new arguments from
those previously considered and rejected in 05-1305, and, therefore, OCC's arguments
relative to this issue should be denied.

As discussed above, OCC asserts that, rather than focusing on the presence or
absence of competitors, a barriers-to-entry analysis should include all aspects of entry,
induding technical, economic, and geographic factors. In rejecting OCC's arguments
pertaining to this issue, the Conunission believes that its BLES alternative regulation rules
incorporate the elements of the barriers-to-entry analysis in accordance with Section
4927.03(A)(3), Revised Code. As the Commission previously noted,

4 State ex. reT. Belknap v. I.avelie,18 Ohio St. 3d 180,161-182 (1995); Section 1.47(C), Rev3sed Code.
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[A]ll companies are confronted with at least some conditions that make entry
difficult. Therefore, the primary issue becomes an analysis of whether these
difficulties can be overcome by some competitors or whether market
conditions involve true barriers to entry that prevent or significantly impede
entry beyond those risks and costs normally associated with market entry. If
H.B. 218 stands for the proposition that all conditions that make entry
difficult have to be eliminated for all potential competitors, such an
interpretation wili create an insurmountable burden of proof for an ILEC to
satisfy.

(05-1305, Entry on Rehearing at 18.)

In establishing the criteria to be incorporated in its BLES alternative regulation
rules, the Commission identified those factors that it believes are significant for the
purpose of complying with the intent of H.B. 218, while at the same time not making the
thresholds so onerous that few, if any, ILECs should avail themselves of the BLES
alternative regulation benefits contemplated by H.B. 218. Further, the Commission
highlights the fact that, although the legislature provided general guidance to the
Commission regarding the establishment of alterative BLES regulation, the ultimate
decision-making authority regarding that implementation was left to the Conunission.

With respect to Rule 4901:1-4-10(C)(4), O.A.C., the Commission disagrees with
OCC's contention that the Commission's rule fails to properly address the absence of
barriers to entry. The Comrnission finds significance in the facts that an ILEC experiences
a threshold loss of at least 15 percent of the total residential access lines and that the
relevant market (at the exchange level) has the presence of at least five unaffiliated
facilities-based alternative providers serving residential customers. The criteria set forth
for Rule 4901:1-4-10(C)(4), O.A.C., allows for the conclusion that if this criteria is satisfied
there are a reasonable number of providers offering competing services in the relevant
market and that a significant number of residential subscribers in an exchange now
perceive those service offerings as a reasonably available substitute offering that competes
with the ILEC's BLES. The required presence of unaffiliated alternative providers
combined with the requisite II.EC loss of residential access lines adequately establishes
that there are no barriers to entry, thus satisfying Section 4927.03(A)(3), Revised Code.

The Commission notes that all the barriers-to-entry factors outlined by Dr. Roycroft
in this proceeding, which are identical to the barriers-to entry-factors that OCC identified
in 05-1305, were considered by the Commission in 05-1305 where we stated, "Federal and
state laws and rules exist to minimize the effect of such challenges and to prohibit ILECs
from using such issues as barriers to entry." (05-1305, Opinion and Order at 22.) The
Cornmission does not find evidence in the record of any barriers to entry present in the
Cincinnati and Hamilton exchanges that might bar providers from entering these markets
in CBT's service territory. The Commission further finds that all of the types of barriers to
entry identified by Dr. Roycroft in this proceeding are general, and that he failed to
identify a single barrier to entry that applies specifically to CBT's operations in either of
the Cincinnati and Hanvlton exchanges.

000S'76
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2. Stand-alone BLES

OCC's Position

Next, OCC asserts that because the Commission previously granted alternative
regulation to BLES as part of bundles under Rule 4901:1406(C), O.A.C.,5 the
Conunission's consideration of CBT's present application is lintited to the question of
alternative regulation for customers served by stand-alone BLES. OCC contends that the
existence of competition for BLES in bundles cannot be used to determine whether there is
competition or that customers have alternatives for stand-alone BLES. OCC further
contends that the BLES-only service does not itself compete with the alternative providers'
bundled service offerings because they are not functionaIly equivalent nor substitutes.
(Opposition at 11-12; Wiltiams Affidavit, 130.)

CBT's Position

CBT also rejects OCC's argument that the statute requires that competitors provide
stand-alone BLES for an ILEC to obtain BLES alternative regulatory approval. CBT
submits that the statute is not that restrictive. CBT further submits that the statute
permits BLES alternative regulation if there are afternatives to BLES, rather than requiring
that the aiternatives be BLES. (Response at 7.)

Commission Conclusion

As stated above, OCC opines that CBT has failed to meet its burden of proof
required by Section 4927.03, Revised Code, because it did not establish that alternative
providers have stand-alone BLES offerings that are available at competitive rates, terms
and conditions. The Commission notes that OCC has reiterated the same arguments that
it previously raised and that were considered in 05-1305 relative to this issue. Consistent
with our prior determinations in 05-1305, the Commission finds that OCC's argument with
respect to this position should be denied. Specifically, the Commission previously found
that:

The law does not restrict the "analysis of competition" and "reasonably
available alternatives" to the competitive products that are exactly like BLES.
Indeed, the law provides that the Commission consider the ability of
providers to make functionally equivalent or substitute services readily
available to consumers (Emphasis in original). Whether a product
substitutes for another product does not turn on whether the product is
exactly the same. Clearly, customers that leave an ILEC's BLES offering to
subscribe to another alternative provider's bundled services offering view
such bundled services offerings as a reasonable alternative service, and a
substitute to the ILEC's BLES. Additionally, customers who subscribe to
these bundled offerings are by definition BLES customers.

5 See, In fhe Matter of the Commission Ordered Investigation of an Elective Alternative Regulatory Framework for
Incumbent focat Exchange Companies, Case No. DO-1532-TP-COI.
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(05-1305, Opinion and Order at 25.)

Further, we have already concluded that:

More customers are substituting their traditional BLES with competitive
services offered by alternative service providers such as wireline CLECs,
wireless, VoIP and cable telephony providers. Although the products
offered by those alternative providers may not be exactly the same as the
ILEC's BLES offerings, those customers view them as substitutes for the
ILEC's BLES.

Accordingly, we find that, with technol.ogy advancements, alternative
providers such as wireline CLECs, wireless, VoIP and cable telephone
providers are relevant to our consideration in determining whether an ILEC
is subject to competition or customers have reasonably available alternatives
to the ILEC's BLES offering at competitive rates, terms and conditions.

-14-

The Commission also rejects OCC's position that, in order to justify the granting of
BLES alternative regulation, the functionally equivalent services must be similarly priced
to CBT's stand-alone BLES and have terms and conditions siniilar to CBT's ubiquitous
availability of service across the exchange. Although alternative BLES services may not be
currently offered under identical terms and conditions, Section 4927.03(A)(2)(c), Revised
Code, only requires that the functionally equivalent or substitute services be readily
available at competitive rates, terms, and conditions. With respect to this requirement, the
Conunission determines that, consistent with the criteria set forth in Rule 4901:1-410(C),
O.A.C., to the extent that CBT is losing BLES customers and the requisite number of
alternative providers are present, it is evident that functionally equivalent or substitute
services are readily available. The customers CBT loses must find the other providers'
rates, terms, and conditions to be competitive to what they received from CBT's BLES
service. Otherwise, it is reasonable to assume that they would not have switched from
CBT's BLES service.

3. Residential Access Line Loss

OCC's Position

OCC rejects the Conunission's rationale for adopting the minimum 15 percent line
loss criteria under Rule 4901:1-4-10(C)(4), O.A.C. OCC disagrees with the Commission's
position in 05-1305 that the "test components measuring access line losses do measure
BLES competition because each access line customer previously purchased BLES from the
ILEC." (Opposition at 11; Id., Entry on Rehearing at 18.) OCC contends that the
Commission's rationale ignores the fact that neither the Corrunission nor CBT has any idea
what portion of the "line loss" is attributable to competition from providers of
"functionally equivalent or substitute services." (Opposition at 11-12.) OCC also contends
that a simple comparison of total residential lines at two points in time only shows the

0 0 0 ;W8



06-1002-TP-BLS -15-

percent change in total residential lines, without demonstrating that this change is
associated with "lost lines," as Test 4 requires. (Opposition at 14, Williams Affidavit, 111.)
OCC asserts that a decrease in the count of residential access lines does not automatically
translate into access lines that have been "lost" by the ILEC to an alternative provider's
BLES. (Id.) OCC argues that the line loss test does not account for line losses that can be
caused by a wide variety of factors that have nothing to do with the statutory criteria, such
as CBT's customers switching from BLES to digital subscriber line (DSL) service for
Internet access, or CBT's own wireless service. (Opposition at 14-15; Roycroft Affidavit,
1126, 29; Williams Affidavit, 1114, 15.) OCC asserts that other factors contribute to line
loss that have nothing to do with competitive entry by alternative providers, such as the
decline in households in the Cincinnati area. (Opposition at 15, Roycroft Affidavit, 133;
Williams Affidavit, $20.)

OCC also argues that the 20021ine comparison starting point is problematic, as this
is when broadband connections began to significantly increase. (Id., Roycroft Affidavit,
9128.) Next, OCC argues that the line loss test simply ignores the affiliation of the provider
to which the lines are lost, or the functional equivalence of the service to which the lines
were lost. (Id,; Williams Affidavit, y[113, 17-18.) Further, OCC argues that Test 4's line
loss criterion is flawed because it provides no basis for the Commission to reach
condusions regarding market power and the other factors that the Commission is required
to consider under Section 4927.03(A)(2)(d), Revised Code. (Opposition at 15-16, Roycroft
Affidavit, $1[34-36.)

OCC notes that CBT has complied with Test 4 by providing its residential access
line counts as of 2002 and 2005. (Opposition at 17; Application at 2, Ex. A.) OCC contends
that this information does not make CBT eligible for BLES alternative regulation under the
statute. OCC argues that in order for the line loss prong of Test 4 to comply with the
statute, the calculation of "lost" residential access lines must consider the "affiliations of
providers of services" to which some of the ILEC's residential access lines may have
migrated. OCC contends that the appropriate calculation of "lost" residential access lines
since 2002 must exclude any landlines that migrated from the ILEC to either (a) its
affiliated provider of DSL or (b) its affiliated wireless carrier. (Opposition at 17; Williams
Affidavit, 9(113, 15.) OCC further contends that the question of whether the Cincinnati or
Hamilton exchanges pass or fail the first prong of Test 4 can only be answered after
revising CBT's calculation to exclude: (1) lines transferred to CBT's DSL and wireless
affiliates; (2) lines transferred to other broadband providers; and (3) lines disconnected
and not reconnected with an alternative provider within CBT's service area. (Opposition
at 17-18; Williams Affidavit, `122.)

Last, OCC asserts that if the line loss test addressed only primary residential access
lines, as it should, then CBT would not likely meet the line loss part of Test 4. OCC
contends that Dr. Roycroft's testimony demonstrates that, as of June 30, 2006, CBT's
primary residential access lines had declined only 14.8 percent from year-end 2002.
(Opposition at 27; Roycroft Affidavit, q26, n.7 citing CBT response to OCC Interrogatory
101.)

CBT's Position

0®0'sW9
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CBT argues that OCC's challenges to the substance of the line loss test have no
place in this proceeding. CBT asserts that, in 05-1305, the Commission exercised its
expertise and judgment to determine that a 15 percent loss, without further inquiry as to
the reason(s) for such loss, was a sufficient decline in access lines to justify alternative
regulation. (Response at 15.) CBT further asserts that under Test 4, it is not CBT's duty to
demonstrate where lost lines went or why (even if it could). CBT submits that what it
must do is demonstrate compliance with the rule, which it has done.

CBT also asserts that the Commission has satisfied the statutory requirement that
the Commission consider issues of market power. CBT rejects OCC's arguments that CBT
should have to prove the market share of competitors in order to assess its market power,
for two reasons. First, CBT contends that such a requirement would make BLES
alternative regulation impossible, because CBT does not have access to other carrier's
market share data. (Response at 8.) Second, the Commission intentionally designed the
competitive market tests to allow ILECs to satisfy the tests using information that is
readily available to them. (Id., 05-1305, Opinion and Order at 12.) CBT submits that the
Conunission determined that the competitive test components measuring access line loss
were a sufficient measure of BLES competition because each lost access line customer
previously purchased BLES from the ILEC. (Response at 8; 05-1305, Entry on Rehearing at
13, y[30.) CBT also submits that another measure of market power is built into Test 4 by
requiring the presence of five facilities-based alternative providers in that exchange, in
addition to a certain level of market loss. (Response at 9; 05-1305, Eritry on Rehearing at
15, q26,)

CBT submits that it complied with the line loss component of Test 4, by presenting
its residential access line counts as of year-end 2002 and year-end 2005. (Response at. 14;
Application at 2, and Ex. 3-A.) CBT asserts that the 15 percent line loss calculation is very
specific as to how CBT was to show its line losses. CBT rejects OCC's arguments
concerning the line loss adjustments discussed above. CBT contends that it has complied
with the data required for this prong of Test 4. CBT asserts that there is no dispute that its
residential access line counts declined by more than 15 percent for both the Cincirmati and
Hamilton exchanges. Further, CBT asserts that OCC has provided no evidence concerning
a flaw in CBT's data or its calculations.

Next, CBT asserts that OCC's data, however, does contain flaws. First, contrary to
Dr. Roycroft's argument, the data cited indicates an increase in the number of households
in Cincinnati from 2002 to 2005, not a decline. (Opposition at 28.) Next, as to Dr.
Roycroft's contention that CBT would not satisfy the 15 percent line loss requirement of
Test 4 if secondary (i.e., non-pximary) residential access lines were excluded from the
calculation, CBT asserts that Dr. Roycroft bases this claim on total company (i.e., Ohio,
Kentucky and Indiana) access line data provided by CBT in response to Interro gatory 101,
and completely ignored the primary residential access line data specifically for the
Cincinnati and Hamilton exchanges that CBT provided in response to OCC Interrogatories
162 and 163. (Response at 19 and Ex. A.) CBT further asserts that if Dr. Roycroft had used
the Cincinnati and Hamilton primary residential access line data, he would have found
that both exchanges have experienced primary residential access line losses in excess of 16
percent over the 30 months from December 31, 2003 to June 30, 2006. (Response at 19-20.)
CBT acknowledges that this time frame does not correspond exactly with the 36-month
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period (year-end 2002 to year-end 2005) used to measure total residential access line losses
in CBT's application, but asserts that it nonetheless refutes Dr. Roycroft's contention that
second residential access line losses are a major contributing factor to CBT's residential
access line loss in the Cincinnati and Hamilton exchanges. CBT notes that it could not
provide primary versus non-primary data by exchange for year-end 2002 because its
customer database only retains records for three years. Last, CBT submits that if it meets
the 15 percent residential access line loss criteria over this 30-month period, the loss in
primary residential access lines would likely be even greater if measured over the 36-
tnonth period. (Response at 20, n. 36.)

Commission Conclusion

First, we note the Commission selected year-end 2002 as the starting point for the
minimum 15 percent total residential access line loss calculation. As we noted in 05-1305,
the Commission believes that 2002 recognizes the transition of the loss of residential access
lines replaced by DSL and cable modem and excludes any data distortions due to
residential access line losses not attributable to the presence of competition for BLES or the
availability of reasonable alternatives to BLES. (Id., Entry on Rehearing at 13-14.) We also
note that there is no data in the record to support OCC's allegation that all disconnected
residential access lines were used for Internet access, not for voice communications, and,
therefore, all disconnected residential second lines are due to substitution of those access
lines with DSL or cable modem services. We further point out that OCC's analysis of the
overall six percent increase in DSL connections, between 2002 and 2005, in the state of
Ohio (i.e., state-wide) is irrelevant to the evaluation of CBT's application for BLES
alternative regulation which is limited to the Cincinnati Exchange and the Harniiton
Exchange. Further, we believe that the 15 percent loss of total residential access lines in an
exchange fully recognizes and captures the impact of families moving out of a specific
exchange as well as families moving into that exchange. We also note that, contrary to
OCC's allegation that there was a decline in the number of households in the Cincinnati
area; the data submitted by Dr. Roycroft for the record6 demonstrates that there was an
increase, not a decline, in the number of households between 2002 and 2005 for Hamilton
County (where the Cincinnati Exchan.ge is located). Next, we reject OCC's argument that
residential access lines lost to CBT's wireless affiliate should be excluded from the 15
percent total residential access line loss calculation. Mr. William,s correctly observes that
the Commission recognized the affiliation of the alternate provider is critical in the
competitive test analysis. (Williams Affidavit, 716.) While the Commission did not
specifically require a demonstration that the lines lost were to a particular provider, the
rule recognizes the importance of unaffiliated alternative providers by re quiring a
demonstration of the presence of at least five unaffiliated facilities-based alternative
providers serving the residential market.

Next we address OCC's argument that Test 4 does not meet the statutory
provisions because it does not include a measure of the market power and the market
share. It is clear from the record that it would be impossible for CBT, and equally any
ILEC, to identify where the lost residential access lines went and, further, that the ILEC
would not have access to other competitors' confidential market share information.

6 Roycroft Affidavit, 1133-34.
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(Response at 8 and 20.) We find that an ILEC residential access line could be lost to: an
unregulated competitor like a VoIP provider, an affiliate or unaffiliated wireless provider,
disconnected due to a move, converted to DSL provided by an ILEC affiliate, converted to
DSL provided by a non-affiliated provider, or converted to cable modem service provided
by an unregulated entity. The only circumstance under which the ILEC might identify
where the lost residential access line went is when it goes to a CLEC that either utilizes the
ILEC's unbundled network element (UNE) or ports the telephone number associated with
the lost residential access line. Therefore, as the OCC recognizes, the Commission only
required a competitor market share demonstration, as it relates to CLECs, in Test 3 of the
rules. (Williams, 116) It is important to point out that in setting parameters for the
CLECs' market share in Test 3, the Commission also recognizes that, as a market reality,
there are residential access lines served by CLECs that were never served by the II.EC, and
that are not captured by the 15 percent CLEC market share measure. This type of measure
would not be reasonable or practical to require in all exchanges/markets where
competitors elect different methods of market entry other than traditional CLECs, and the
statute envisioned such situations. As the Commission discussed in 05-1305, the
percentage of residential access lines lost, as used in Test 1 and Test 4 of the rules (Rule
4901:1-4-10(C)(1) and (4), O.A.C.), is a different method of measuring the market power
and the level of competition that an ILEC faces in a given exchange where the main
competitors are not CLECs, as in CBT's case. (05-1305, Opinion and Order at 33-35.)

We emphasize that in developing the competitive market tests in Rule 4901:1-4-10,
O.A.C., the Commission considered the statutory factors outlined in Sections 4927.03(A)(2)
and (A)(3), Revised Code, and all of the arguments and concerns raised in the rulemaking
proceeding, with the goal to have administratively feasible tests using the most objective
criteria to comply with the statutory provisions. Finally, we emphasize that the
Commission exercised its expertise and judgment based on the information on the record
to determine that, in Test 4, a**+inimum 15 percent residential access line loss in a given
exchange, considering all the possible causes for such loss, accompanied by the presence of
at least five unaffiliated facilities-based alternative providers serving the residential
market in that exchange, is sufficient to justify alternative regulation for BLES in that
exchange. Accordingly, based on the data presented by CBT, we find that CBT's
application satisfies the first prong of the Test 4 requirements by demonstrating that "at
least 15 percent of total residential access lines have been lost since 2002, as reflected in the
applicant's annual report filed with the Commission in 2003, reflecting the data for 2002,"
for both the Cincinnati Exchange and Hamilton Exchange. (Rule 4901:1-4-10(C)(4), O.A.C.)

4. Unaffiliated Facilities-Based Alternative Providers

OCC's Position

The alternative provider criteria of Test 4 requires that the applicant demonstrate
"the presence of at least five unaffiliated facilities-based alternative providers serving the
residential market" in the requested exchange. (Rule 4901:1-4-10(C)(4), O.A.C,) OCC
contends that the criteria for facilities-based alternative providers do not measure whether
the carriers in question can act to restrain the ILEC's prices charged to customers.
(Opposition at 15.) OCC argues that market share and growth in market share are
indicators that competitive carriers could act to restrain an ILEC's prices for the same

^^^5^152



06-1002-TP-BLS -19-

competitive service. (Opposition at 16, Williams Affidavit, 135.) Last, OCC asserts that an
alternative provider's longevity in the market is also crucial for that provider to be able to
exert competitive market pressure on the ILEC's BLES service offering to customers. (Id.,
Williams Affidavit, y[36.) OCC submits that the alternative provider prong of Test 4 can be
met if the alternative providers make functionally equivaient or substitute services readily
available at competitive rates, terms and conditions. (Opposition at 5; Section
4927.03(A)(2)(c), Revised Code.) OCC contends that CBT has not demonstrated that it
meets the statute with the information provided to the Commission. (Opposition at 18.)

OCC asserts that in determining whether an alternative provider's services are
functionally equivalent or capable of substituting for another, and are readily available,
care should be taken to avoid interpreting the behavior of niche market consumers as
being representative of widespread behavior in the marketplace. (Opposition at 19;
Roycroft Affidavit, 117.) OCC further asserts that the ready availability of functionally
equivalent or substitute services, under the statute, indicates that the services in question
should be usable by a wide section of the population. (Id.) OCC contends that the
statutory requirement will not be met if a functionally equivalent service is not readily
available to a wide section of the population. (Opposition at 19; Roycroft Affidavit, 1[18.)

Next, OCC opines that the facilities-based providers must be providing services
that compete with the applicant ILEC's basic local exchange (BLES) offerings. (Opposition
at 20; Roycroft Affidavit, y[14; Williams Affidavit, $129-32.) OCC argues that "consumers
who disconnect a residential access line in favor of a broadband line are not obtaining
BLES from the alternative provider ... nor are they obtaining a 'functionally equivalent or
substitute service' for BLES." (Id., Williams Affidavit, 9[Q18-19.) Further, OCC contends
the facilities-based wireless carriers do not offer functionally equivalent services to BLES,
as BLES is defined in Section 4927.01(A), Revised Code, and Rule 4901:1-4-01(C), O.A.C.
(Opposition at 19-20.) In support of its position, OCC notes that (1) wireless phones do not
offer customers a functional equivalent or substitute for dial tone; (2) wireless service does
not yet offer customers a functional equivalent or substitute for E-911; (3) wireless carriers
do not offer their customers the ability to have a white pages listing or provide a directory.
(Opposition at 20-21; Roycroft Affidavit, 1$45-52; Williams Affidavit, 1129-32.) OCC
further argues that wireless service is a poor substitute for wireline services for the
following reasons: (1) service quality problems, such as not getting a network signal to
place a call and dropped calls; (2) lack of reasonable means for Internet access and other
services; (3) cultural barriers; (4) a family will require multiple wireless telephones to
replace the wireline telephone; (5) keeping track of the wireless phones may be a
challenge, which makes their use as a replacement more risky; (6) the ergonomic design of
the wireless phone, which may be highly significant for portions of the population, such as
the elderly, or those with physical disabilities; and (7) wireless plans typically bill usage
for incoming and outgoing calls, unlike BLES. Based on the arguments above, OCC
contends that it is clear that wireless services do not provide a reasonable and readily
available substitute for the overwhelming majori ty of Ohio consumers. (Opposition at 21-
23; Roycroft Affidavit, 11[46-67, 84; Williams Affidavit, 9[1129-32.)

OCC asserts that careful consideration must be given to the rates, terms, and
conditions associated with the offerings of the alternative providers that have been
identified by CBT, OCC contends that if the alternative provider's rates, terms, and
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conditions differ significantly from those associated with BLES, then the services cannot be
viewed as competing with BLES. (Opposition at 20; Roycroft Affidavit, 122, 24; Williams
Affidavit, 9[9[33-34.) OCC asserts that competitive rates are rates that allow the consumer's
choice to be unhindered by a significant price differential. (Roycroft Affidavit, y[74.) OCC
argues that experiencing a price increase of more than 50 percent does not provide the
consumer with a competitively priced service, especially when the service is of
substantially lower quality. (Opposition at 24, Roycroft Affidavit, y[74.) Further, OCC
argues that significant price differences do not put much of a price constraint on CBT. (Id.)
Last, OCC contends that the wireless carriers proposed by CBT cannot be considered
alternative providers that satisfy Test 4, because they do not, on the basis of price, provide
a competing service with BLES, (Opposition at 20-21, 23-24; Roycroft Affidavit, 19[24, 68-
71, 74.)

Next, OCC asserts that other characteristics of wireless plans prevent them from
offering a competing service to BLES. (Opposition at 24-25; Roycroft Affidavit, 1178.) OCC
argues that most wireless carriers require long-term contracts for service that is similar to
CBT's BLES. Further, most of the ]ong-term contracts indude early termination fees.
Wireless services must also be purchased by customers in a bundle, and customers must
purchase a wireless handset in order to use the services. (Id.; Roycroft Affidavit, 119179, 80-
82.)

OCC further asserts that when considering whether wireless carriers offer a
competing service to BLES; it is important to consider whether wireless providers are
designing products that are easy to substitute for wireline BLES. OCC contends that
wireless providers do not position their product as a competitor to wireline products, but
instead compete with other wireless providers. In support of this. position, OCC argues
that if wireless companies were targeting the wireline market or the market for BLES, they
would need to upgrade their networks to increase signal stnryn.gth and coverage to ensure
that coverage would also work indoors. OCC further argues that limitations on a wireless
service provider's ability to offer service indoors is a strong indicator that their product is
not being positioned to compete with the ILEC's BLES. (Opposition at 25; Roycroft
Affidavit, 1184 87.)

OCC notes that this part of Test 4 requires that customers have the benefit of the
"presence of at least five facilities-based alternative providers" in the exchange.
(Opposition at 27.) OCC contends that, because the statute requires the Comrnission to
evaluate the extent to which service is available from the provider in the exchange, an
alternative provider that is unable to provide service in certain parts of an exchange would
not satisfy this portion of the statute. (Opposition at 28; Williams Affidavit, qy[28, 31.)
OCC asserts that the issue is whether the alternative providers claimed by CBT make their
services "readily available" to customers throughout the Cincinnati and Hamilton
exchanges. OCC further asserts that, as it will demonstrate, they do not. (Opposition at
28.)

Current Communications

With regard to Current Communications, OCC asserts that Current
Communications does not qualify as an alternative provider because the company serves
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only in the Cincinnati Exchange, and only in a small part of that exchange. (Id.) OCC
further argues that Current Communications does not qualify as an alternative provider
under Test 4 for the following reasons: (1) Current Communications has a limited.
geographic reach in the Cincinnati Exchange; (2) Current Communications only offers a
single bundled service with unlimited long distance and multiple features, which places it
in a different product market than CBT's BLES, at a substantially higher price; (3) Current
Communication's service quality is an issue; and (4) Current Communication's service
reliability in times of power failure is an issue. (Opposition at 30; Williams Affidavit,
Tq[53-59.)

Time Warner Cable

OCC asserts that Time Warner Cable's franchise does not cover the entirety of the
Cincinnati and Hamilton exchanges. (Opposition at 28; Williams Affidavit, y[y[28, 31, 44.)
Next, OCC contends that the service provided by Time Warner Cable is neither
competition for nor a substitute for CBT's stand-alone BLES. (Opposition at 28-30;
Roycroft Affidavit, 9[9[46-49.) OCC further asserts that Time Warner Cable's service lacks
power backup which would make "Digital Phone" useless to customers who need to call
9-1-1 during a power failure. (Opposition at 29; Roycroft Affidavit, 9147.) OCC submits
that, consistent with the statute and the definitions established in the BLES alternative
regulation rules, Time Warner Cable is not a provider of competing services to CBT's
BLES, and therefore, cannot be used to meet this Test 4 requirement. (Opposition at 29-30;
Roycroft Affidavit, 151.)

Wireless Carriers

OCC asserts that there are substantial questions regarding whether the services
provided by the wireless carriers identified in CBT's application are available to
consumers throughout the Cincinnati and Hamilton exchanges. OCC contends that the
coverage maps provided by CBT offer no evidence that consumers are capable of utilizing
wireless services in any specific location, and do not demonstrate that wireless services are
capable of reaching consumers indoors at their homes, which would be a reasonable
prerequisite for substitution. (Opposition at 30-31; Application, Bxs. )-1 through J-5;
Roycroft Affidavit, y[97.) OCC also maintains that the coverage maps do not include any
objective standard for signal strength. (Opposition at 31; Roycroft Affidavit, $98.) OCC
further contends that the disdaimers which accompany the coverage maps are strong
indicators of the wireless companies' coverage reliability. (Opposition at 31-33; Roycroft
Affidavit, 1$99-104, Attachments TRR-4 and 7.) Next, OCC asserts that the wireless
coverage maps do not show that all five of the wireless carriers provide service to
customers throughout the Cincinnati and Hamilton exchanges, much less provide
functionally equivalent or substitute services readily availabie to customers. Last, OCC
contends that CBT's information concerning the location of wireless retail outlets and
wireless advertising are not helpful in supporting its application. (Opposition at 33;
Roycroft Affidavit, y[y[105-106.) OCC argues that the presence of retail outlets has no
connection to the issue of whether a wireless service is available in a specific area or
whether that service is reliable or whether a consumer can reasonably substitute wireless
for BLES. OCC also argues that the wireless advertisements provided by CBT
demonstrate that the wireless carriers do not actively compete for wireline business, much
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less BT ES. (Id.) Based on its arguments, OCC contends that CBT has not met Test 4 for the
Cincinnati and Hamilton exchanges, and, therefore, is not eligible for BLES alternative
regulation in these two exchanges. (Opposition 33.)

CBT's Position

With respect to the alternative provider criteria under Test 4, CBT asserts that the
Commission has already determined that cable telephony, wireless, and broadband over
power line service are competitive with ILEC BLES. (Response at 21; 05-1305, Opinion and
Order at 25.) CBT submits that the Conunission is familiar with the basic features of these
services and their capabilities and shortcomings. CBT contends that OCC has shown no
reason why the alternative providers identified in CBT's application are qualitatively or
quantitatively different from those considered to be competitive by the Commission in 05-
1305. (Response at 22.) CBT asserts that the Commission already determined that an
alternative provider need not provide service that is identical to BLES for that service to be
competitive with BLES.

CBT rejects Dr. Roycroft's application of analogies concerning motorcycles and
automobiles to telephone service because they address degrees of luxury, compared to
uses of varying technologies to achieve the primary goal of the product. CBT contends
that comparing digital versus film photography and VHS recorders versus digital video
recorders would be more analogous. With photography, the objective is to record a
photograph, yet there are technological differences in how this is achieved between the
two types of cameras. (Response at 23.) CBT asserts that these differences doe not mean
that the products are not reasonable substitutes for each other. Rather, the customer
evaluates the options and makes a competitive choice between "reasonably available
alternatives." (Id.) CBT also asserts that the basic purpose of the telephone service is so
that people can talk with each other, and this can be done with a wireless phone, a VoIP
phone, or a traditional phone, all using different technologies. CBT submits that the OCC
has not identified anything new that was not known in the course of 05-1305. (Response at
25.)

Next, CBT rejects OCC's argument that the Commission must find that competing
services are functionally equivalent in order to allow BLES alternative regulation. CBT
argues that the statute requires that the Commission "consider" whether the competing
services are equivalent, not that the Commission had to make such a finding. (Response at
7.) CBT further asserts that even if two services are not completely functionally
equivalent, they can still compete with one another. CBT submits that the Commission
reached that determination with respect to wireless and cable telephone based on the
comments and evidence received in 05-1305, (Id.)

As to OCC's other arguments regarding alternative providers, first, CBT addresses
E-911. E-911 service is not a required component of BLES as is the 9-1-1 service. However,
all wireless carriers are required to provide 9-1-1 services. (Response at 26; 47 C.F.R. §
20.18.) Next, as to white page listings and directories, CBT notes that the Conunission has
already considered the fact that wireless carriers generaBy do not offer their customers a
white pages listing or provide a directory. With respect to long distance, CBT notes that as
most wireless carriers now bundle long distance at no extra cost, it is hard to understand
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why OCC argues that a choice of long distance provider for wireless customers is
important. (Response at 26.) CBT submits that customers effectively choose .their long
distance carrier when they select a wireless provider. (Response at 27.) Concernirig the
issue of Intemet access under wireless service, CBT asserts that Intemet access is not a
requirement of BLES. CBT argues that it is inconsistent for OCC to rely on features that
are not part of BLES, such as Internet access, fax modems, alarm circuits, or digital
recorders, in order to distinguish BLES from alternative services. (Id.) Last, CBT asserts
that the other "differentials" claimed by OCC are not so substantial that they serve to
make BLES and wireless services noncompetitive. (Id.)

With respect to competitive rates, terms, and conditions, CBT argues that the statute
does not require that the rates, terms, and conditions be the same for the competitive
products and BLES, only that the Conunission consider rates, terms, and conditions in
making determinations under Sections 4927.03(A)(1)(a) and (b), Revised Code. CBT
asserts that the Commission did that work in 05-1305. (Response at 8.) CBT further asserts
that the Commission considered this information when it determined that wireless service,
even in higher priced bundles, was competitive with ILEC BLES. CBT submits that the
statute does not require the Commission to repeat that exercise in each individual ILEC
case. (Id.)

Finally, CBT asserts that OCC's opposition is criticism of Rule 4901:1-4-10(C)(4),
O.A.C., not CBT's compliance with the rule, wliich is not a valid challenge to CDT's
application. (Response at 15.)

CBT asserts that, in both the Cincinnati and Harnilton exchanges, it has
demonstrated that there are at least five unaffiliated facilities-based alternative providers
serving the residential market. (Response at 21.) CBT further asserts that OCC's
arguments go beyond the requirements of Test 4, ignore the Commission's findings in 05-
1305, and ignore the evidence that CBT has presented. (Id., and 31.) As to OCC's
argument regarding the statutory meaning of "presence," CBT contends that the
Commission need not revisit every statutory factor in order to determine if a competitor
has a "presence." CBT submits that "presence" means the carrier is in the market offering
its services to customers. (Response at 31.) CBT further submits that all of the alternative
providers identified in its application are offering residential service and have residential
customers. CBT asserts that OCC has not refuted these facts. (Response at 32.)

Next, CBT argues that nothing in the statute or the Commission's rules require that
each and every residential customer within a given exchange have five alternative
providers available to them. CBT contends that it has provided the Commission with
sufficient information to show that the vast majority of its Cincinnati and Hamilton
exchanges are covered by Time Warner Cable's telephone service, that Current
Communications offers service in some parts of the Cincinnati Exchange where Time
Warner Cable may not provide service, and that five wireless carriers provide coverage
throughout the Cincinnati and Hamilton exchanges. (Id.) CBT further argues that OCC
has not refuted CBT's proof that the services offered by the alternative providers identified
in its application are usable by a wide section of the population. CBT submits that Time
Warner Cable's franchises encompass nearly all of CBT's Cincinnati and Hamilton
exchanges, and all of the wireless carriers' coverage areas include the entirety of both
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exchanges. (Response at 32.) Last, CBT asserts that there is no requirement that every
competitive service be available in 100 percent of the exchange. CBT further asserts that,
based on the available information, there is no basis to conclude that the alternative
providers' service is not widely available throughout the Cincinnati and Hamilton
exchanges. (Response at 33.) CBT also submits that in 05-1305, OCC affiant Mr. Williams
noted that, if an ILEC-affiliated wireless carrier were permitted to count as one of the five
alternative providers, then CBT would automatically qualify for BLES alternative
regulation based on wireless carriers alone, because of the presence of four national
wireless carriers (Cingular, Verizon, Sprint, and T-Mobile). (Id., 05-1305, Williams
Affidavit, December 6, OCC Comments, et al., at 17, Q26.) CBT contends that
Mr. Williams' statement acknowledges that these national wireless carriers have a
ubiquitous presence in CBT's territory. CBT asserts that since those comments were filed,
yet another national carrier, Cricket Communications has entered CBT's market.
(Response at 33.)

Last, CBT submits that as an ILEC, it has carrier of last resort responsibilities, and
must remain prepared to provide landline BLES on short notice to any customer who
returns, which is an obligation that no other provider has, including CBT's affiliates. CBT
asserts that while an ILEC has lost the BLES line and the associated revenue, that ILEC
does not experience a complementary reduction in its network capital investment,
maintenance or support costs. (Response at 18.)

Comrnission Conclusion

As discussed above, OCC asserts that the Commission should rely on market forces
and consider as part of the competitive market tests the size of alternative providers and
their longevity on the market. The Commission believes that factors like longevity in the
competitive market, while somewhat noteworthy, do not have a direct bearing on the state
of the competitive market at any given point in time. Rather, the Commission believes
that criteria such as the required presence of several unaffiliated faci.lities-based providers
is a more significant factor for supporting a healthy sustainable market, because this
criteria demonstrates a greater commitment of a carrier to remain in the market as a
competitor. The Commission believes that the more appropriate measure for
consideration is the overall state of the competitive market demonstrated by the presence
of a significant number of competitive providers in the relevant market and that CBT has
lost a considerable share of its access lines. Through such an examination, there will be
better assurance that there is a reasonable level of BLES alternatives to warrant the
granting of BLES alternative regulation. Further, to the extent that the state of the
competitive market were to significantly change in a negative direction, the Commission
notes that, under the authority granted by Section 4927.03(C), Revised Code, and b y Rule
4901:1-4-12, O.A.C., the Commission may, within five years, modify any order establishing
alternative regulation.

Next, the second part of competitive Test 4 requires that the applicant must
demonstrate the "presence of at least five unaffiliated facilities-based alternative providers
serving the residential market." We address those requirements in the following
paragraphs. (Rule 4901:1-4-10(C)(4), O.A.C.)
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First, OCC objects to Time Warner Cable and Current Communications as facilities-
based alternative providers, arguing that Time Warner Cable and Current
Communications do not offer competing service(s) or a substitute to CBT's stand-alone
BLES offering(s) in accordance with the "facilities-based alternative provider" definition in
Rule 4901:1-4-01(G), O.A.C. As the Conunission determined in 05-1305, the public
testimony demonstrated that customers disconnected their ILEC's BLES to subscribe to
alternative providers such as wireline CLECs, wireless, VoIP, and cable telephony
providers. We found that such providers offer services that compete with the ILEC's BLES
offerings. (Id., Opinion and Order at 25.) Similarly, we find that the record in the present
proceeding demonstrates that customers in the Cincinnati Exchange and Hamilton
Exchange substitute their CBT BLES service with Time Warner Cable "Digital Phone"
service (Application, Ex. 3 at F-1 and F-2; Response at Confidential Ex. B). Therefore, we
find that the services offered by Time Warner Cable are competing with CBT's BLES
offerings in the Cincinnati and Hamilton exchanges. Similarly, we find that the record in
the present proceeding demonstrates that customers in the Cincinnati Exchange substitute
their CBT BLES service with Current Communications "Current Voice" service. Therefore,
we also find that the services offered by Current Communications are competing with
CBT's BLES offerings in the Cincinnati exchange. (Application, Ex. 3 at F-1; Response at
Confidential Ex. B.)

2. "Unaffiliated" and "facilities-based"

The Commissfon notes that there is no dispute in the record as to whether either
Time Warner Cable or Current Communications uses facilities that it owns, operates,
manages or controls to provide its services or as to their non-affiliation with CBT.
(Williams Affidavit, y139.) In accordance with Rule 4901:1-4-10(C)(4), O.A.C., we find that
CBT has demonstrated that both Time Warner Cable and Current Communications are
unaffiliated with CBT and use the facilities they own, operate, manage or control to
provide their services and, therefore, meet the "unaffiliated" and "facilities-based"
requirements associated with the alternative providers in the second prong of Test 4.

Next, OCC objects to considering Time Warner Cable, as a facilities-based
altemative provider, because its franchise area does not cover the entire of the
Cincinnati and Hamilton exchanges, and because CBT failed to verify that "Digital Phone"
service is available at 100 percent of the homes passed by Time Warner Cable's facilities,
arguing that Time Warner Cable's service offering is not available in the relevant market
as required by the statute. The Commission rejects OCC's narrow interpretation that the
facilities-based alternative provider's service has to be available in the entirety of the
market area. The Commission, in selecting an "exchange" as the rnarket7 where
competition for an ILEC's BLES can be evaluated under any of the four predefined
competitive market tests, clearly stated that an exchange would: a) exhibit similar market

7 One of the few issues OCC supported in the rulemaking phase was the selection of an exchange as
the market definition.
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conditions within its boundary; b) provide an objective definition that would allow for
evaluation of competition on a reasonable granular level; and c) be practical to administer
as ILECs collect and report data at the exchange level in their annual reports that are
submitted to the Commission. (05-1305, Opinion and Order at 18-19.) To meet OCC's
narrow interpretation of the statutory requirement, the market would need to be defined
as small as a "city block," which is clearly without merit and impractical to administer,
otherwise such a provision cannot be satisfied. The Commission, being mindful of the
market realities, and to ensure that an ILEC would only attain BLES pricing flexibility in
markets where it faces competition for BLES or where BLES customers have reasonably
available alternatives, reasonably selected an exchange as a market definition. The
Commission also rejects OCC's requirement for an ILEC to verify that its competitor
makes the service available to 100 percent of the customer base to demonstrate that the
alternative provider's service offering is available in the relevant market. We find that
such inforniation is likely confidential and available only to the alternative provider, not
the ILEC, and, more importantly, that information is not required by either the statute or
our rules.

The Commission finds that the data in the present record demonstrates that Time
Warner Cable's franchise area covers the majority of both the Cincinnati and Hamilton
exchanges (Application, Ex.3-B&C). Additionally, we find that the record demonstrates
that Time Warner Cable is engaged in direct mail advertising of its "Digital Phone" service
and is serving customers located in the Cincinnati and Hamilton exchanges (Id., Exs. 3-D,
F-I and F-2). Accordingly, we find that Time Warner Cable's "Digital Phone" service is
readily available to customers of the Cincinnati Exchange and to customers of the
Hamilton Exchange for the purpose of satisfying Test 4.

3. "Servin thehe rgsidential market"

Mr. Williams argues that, in order for Time Warner Cable and Current
Communications to be considered as facilities based alternative providers for purposes of
Test 4, CBT needs to make a showing that Time Warner Cable and Current
Communications "serve the residential market," which is, according to Mr. Williams, a
showing that the carrier is actively marketing its services to residentlal customers. We
find that OCC did not dispute that either Time Warner Cable or Current Communications
are providing their services to the residential market. We find that CBT demonstrated that
Time Warner Cable and Current Communications provide their services to residential
customers. (Id., Ex. 3 at 6; F-i and F-2.)

As to OCC's argument that Current Communications does not serve the Hamilton
Exchange, we note that CBT's application asserted that Current Communications offers its
telephone service only in the Cincinnati Exchange. Accordingly, we limit our evaluation
of Current Communications' operations and service offerings to the Cincinnati Exchange.
We reject OCC's argument that Current Commurdcations' offering is available in "some
areas of the Cincinnati Exchange" an d not available throughout thechexange, for the same
reasons we discussed above with respect to Time Warner Cable's service availability. We
find the record demonstrates that Current Communications is engaged in direct mail
advertising of its "Current Voice" service and is serving residential customers located in
the Cincinnati Exchange (Id., Exs. 3-D & 3-F-1). Accordingly, the Commission finds that
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Current Comniunications' "Current Voice" service is readily available to customers of
Cincinnati Exchange for the purpose of satisfying Test 4.

4. "Presence in the market"

The next objection raised by OCC regarding Time Wamer Cable, as a facilities-
based alternative provider, is that CBT failed to demonstrate Time Warner Cable's
"presence in the market" as required by Test 4. We note that OCC did not dispute: a) that
the subscribers identified by CBT's survey as Time Warner Cable's "Digital Phone" service
subscribers are in fact Time Warner's "Digital Phone" subscribers and not CBT's BLES
subscribers; or b) that Time Warner Cable is a viable provider in the Cincinnati and
Hamilton exchanges. Similarly, we note that OCC did not dispute: a) that the Current
Communications' "Current Voice" service subscribers are in fact Current
Communications' subscribers; or b) that Current Communications is a viable provider in
the Cincinnati Exchange. Accordingly, we find that Time Warner Cable, in the Cincinnati
and Hamilton exchanges, and Current Communications, in the Cincirmati Exchange, meet
the Test 4 requirement that the unaffiliated facilities-based altemative provider is present
in the market and serving residential customers. We note that Time Warner Cable and
Current Communications even meet OCC's own criteria to show the alternative provider's
"presence in the market:' (Williams Affidavit, 733.)

Wireless Providers

CBT submits five wireless providers in its application, namely: Verizon, Cingular,
T-Mobile, Cricket, and Sprint, as unaffiliated facilities-based alternative providers for the
purpose of satisfying the second prong of Test 4. (Application, Ex. 3, at 8-9.)

1. "Alternative Providers"

We are not persuaded by OCC's argument that wireless provide.rs are not facilities-
based alternative providers because wireless service does not provide a reasonable
alternative for most customers or compete with CBT's BLES. Nor are we persuaded by
OCC's argument that consumers who replace their ILEC's BLES (wireline) with wireless
service5 are a small subset of the population who generally have certain demographic
characteristics, such as youth, lower income, and unmarried status; therefore, wireless
service providers do not offer a reasonable alternative to an ILEC's BLES. As we noted in
05-1305, customers' substitution of an ILECs' BLES by wireless, VoIP, cable telephony and
CLEC wireline services demonstrates that the providers of these services customize their
service offerin^s to be able to meet different customer needs and lifestyles with service
offerings whi are viewed and used by consumers as substitutes to BLES. (05-1305,
Opinion and Order at 25.) Atthough each substitute service to BLES will not attract (or
meet the needs of) the entire customer base, this does not exclude the substitute service as
a reasonable alternative to BLES. Each technology platform has its own unique
characteristics, and providers using that technology platform utilize such characteristics to
customize their service offerings to use as an alternative to BLES. Customers subscribing
to services offered by various altemative providers, and not subscribing to the ILEC's
BLES service, are testimonial to their view that the alternative providers' services are a
reasonable alternative to the ILEC's BLES offerings, after consideration of all the factors
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(i,e., service quality, technical ability, rates, terms, and conditions, etc.). We also note that
OCC does not deny the fact that some people rely on wireless services alone. (Roycroft
Affidavit, 1163.) Yet, OCC still argues, without foundation, that since only some
customers, and not the entire population, view wireless service as an alternative or
substitute for BLES, wireless must not be accepted by the Commission as an alternative or
substitute to BLES. Again, we find that OCC's position ignores the decision made by a
specific segment of the population who choose wireless service, among various BLES
alternatives, as an alternative to an ILEC's BLES. OCC's argument that wireless customers
are just a niche group, identified by certain characteristics, misses the point that former
BLES customers are being served by an alternative provider. We find, based on the
record, and data provided by CBT, that CBT's customers in the Cincinnati and Hamilton
exchanges have reasonably available alternative services offered by the following
unaffiliated wireless carriers: Verizon, Cingular, T-Mobile, and Sprint wireless.
(Application, Ex. 3, at M; Response, at Confidential Exs. C and D.) We note that Cricket
started providing residential service in the Cinci.nnati and Hamilton exchanges in June
2006. (Id., Ex. 3, at 12.) Given the lack of information in the record, CBT has not
demonstrated that CBT's residential customers in the Cincinnati and Hamilton exchanges
are served by Cricket at this time.

Similar to its position regarding the wireline alternative providers, OCC objects to
wireless providers, as facilities-based alternative providers, arguing that: a) the coverage
maps provided in CBT's application do not show that all five of the wireless providers
cover the entire of the Cincinnati and Hamilton exchanges and b) CBT failed to verify
that customers are capable of utilizing wireless services in anyspecific location or reaching
consumers indoors at their homes (i.e., available in 100 percent of the homes); therefore,
OCC contends that wireless service offerings by these five wireless providers are not
available in the relevant market. We reject OCC's narrow interpretation. As we stated
previously in the evaluation of service availability by Time Warner Cable and Current
Conununications, the market would need to be defined as small as a "city block," and,
now, for wireless it would need to be even smaller, defined as a "single residence" to
guarantee that wireless service is reaching consumers indoors at their homes; otherwise
such a provision cannot be satisfied. We find that such requirement is clearly without
merit and impractical to administer. The Commission finds that the coverage maps
provided by CBT for the five wireless providers demonstrate that the wireless service
offerings for four of the five wireless providers (i.e., Verizon, Cingular, T-Mobile, and
Sprint) are reasonably available to customers of the Cinciruiati and Hamilton exchanges
for the purpose of satisfying Test 4. As we noted previously, Cricket started providing
residential service in the Cincinnati and Hamilton exchanges in June 2006. (Id., Ex. 3, at
12.) Based on the record, CBT has not demonstrated that Cricket's services are reasonably
available to customers of the Cincinnati and Hamilton exchanges for the purpose of
satisfying Test 4 and CBT's application at this time. (Id., Exs. 3-H, J-1 through J-5, K and L).

2. "Presence," "unaffiliated," "facilities-based." and "serving the residential
market"

Next, we find that CBT's application demonstrated, and OCC does not dispute, that
Verizon, T-Mobile, Sprint, and Cingular wireless providers are: a) unaffiliated with CBT;
b) using facilities they own, operate, manage or control to provide their wireless services;
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and c) viable providers in the Cincinnati and Hamilton exchanges. (Application, Ex. 3, at
9-10, and I; Roycroft Affidavit, 9[194-96.) We further find that some of the wireless
subscribers surveyed did in fact disconnect CBT's residential BLES service (i.e., cut the
cord). (Id., Ex. 3-M; CBT Response at Confidential Exs. C and D.) We note that Cricket
started providing residential service in the Cincinnati and Hamilton exchanges in June
2006. (Id., Ex. 3, at 12.) Given the lack of information in the record, we dedine to accept
Cricket as an unaffiiiated facilities-based alternative provider for purpose of Test 4, and
CBT's application at this time. Accordingly, we find that these four wireless providers
(i.e., Verizon, Cingular, T-Mobile, and Sprint) are unaffiliated facilities-based alternative
providers who established their "presence and serve the residential markets" in both of
the Cincinnati and Hamilton exchanges.

Accordingly, based on the record, we find that CBT's Application and Response
demonstrate that CBT has satisfied Rule 4901:1-4-10(C)(4), O.A.C.

VI. TARIFF AMENDMENTS

The Commission finds that CBT provided the proposed tariff modifications
necessary to implement the pricing flexibility rules set forth in Rule 4901:1-4-11(A), O.A.C.
Tariff revisions include modifying the tariff structure to separate the exchanges where
BLES and other Tier 1 services have been found to qualify for pricing flexibility from the
exchanges where such a showing has not been made. For tracking purposes, the
exchanges have been placed in.a matrix format. This format includes columns for tier
classification, maximum rate, and the effective date of the proposed increase in the
maximum rate. In exchanges that are deemed to have met the competitive market test,
CBT is proposing to apply a $1.25 increase to the access line portion of the monthly
charges. The actual monthly charge to end users for BLES and other Tier 1 services have
not been increased in this application. Pricing flexibility rules also allow certain other non-
core Tier 1 services to receive Tier 2 pricing flexibility. CBT's proposed tariff reflects these
changes. After a thorough review of the information provided by CBT, the Commission
believes that CBT's proposed tariff, as revised on September 29, 2006, is in compliance
with Chapter 4901:1-4, O.A.C.

VII. OUTSTANDING PROCEDURAL MATTERS

On October 6, 2006, CBT filed a motion for a protective order seeking confidential
treatment of the information designated confidential and/or proprietary information
included in its filing made on October 6, 2006. This motion is reasonable and should be
granted at this time.
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VIII. CONCLUSION

Upon a thorough review of the record in this proceeding, the Conunission
determines that CBT has met its burden of proving, as required by Section 4927.03(A),
Revised Code, that granting the company's application for BLES and other Tier 1 service
flexibility in the Cincinnati and Hanvlton exchanges is in the public interest, that CBT's
BLES is subject to competition, and that the company's customers have reasonably
available alternatives and that there are no barriers to entry with respect to BLES in those
exchanges, all in compliance with Section 4927.03(A), Revised Code. Moreover, as
discussed in detail above, the Commission determines that CBT's application is complete
and meets the filing requirements of Rule 4901:1-4-09, O.A.C. The Commission recognizes
that it needs to maintain a balance between ensuring the availability of stand-alone BLES
at just and reasonable rates while at the same time recognizing the continuing emergence
of a competitive environment through flexible regulatory treatment. Accordingly, as a
result of the above findings, the Commission determines that CBT's application for
alternative regulation of basic local exchange and other Tier 1 services for the Cincinnati
and Hamilton exchanges should be granted in accordance with Chapter 4901:1-4, O.A.C.

FINDINGS OF FACT:

(1) On August 7, 2006, CBT filed an application for approval of an alternative
form of regulation of basic local exchange service and other Tier 1 services in
two exchanges in its incumbent service territory. CBT's application was filed
pursuant to Sections 4927.03 and 4927.04, Revised Code.

(2) Rule 4901:1-4-10(C), O.A.C., sets forth 4 competitive tests: In order to qualify
for pricing flexibility for BLES and other Tier 1 services in a particular
exchange, the applicant has the burden to demonstrate that it meets at least
one of the competitive market tests set forth in the in the rule.

(3) For the two identified exchanges, CBT relies on the competitive test set forth
in Rule 4901:1-4-10(C)(4), O.A.C.

(4) Opposition to CBT's application was filed by OCC on September 21, 2006.

(5) CBT filed its response to OCC's Opposition on October 6, 2006.

(6) Reply to the memorandum contra was fIled by OCC on October 13, 2006.

CONCLUSIONS OF LAW:

(1) Upon careful review, CBT's application complies with the filing
requirements of Rule 4901:1-4-09, O.A.C.

(2) Also, upon careful review, CBT's application complies with the remaining
requirements of Chapter 4901:1-4, O.A.C.

(3) Consistent with the criteria set forth in Rule 4901:1-4-10(C), O.A.C., CBT
satisfies the applicable test and should be granted alternative regulation of
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basic local exchange and other Tier 1 services pursuant to Chapter 4901:1-4,
O.A.C., in the Cincinnati and Hamilton exchanges.

ORDER:

It is, therefore,

ORDERED, That CBT's application for alternative regulation of basic local exchange
service and other Tier 1 services is granted for the Cincinnati and Hamilton exchanges. It
is, further,

ORDERED, That for the Cincinnati and Hamilton exchanges, CBT is granted Tier 2
pricing flexibility for all Tier I non-core services, and BLES and basic caller ID will be
subject to the pricing flexibility provisions in Rule 4901:1-4-11, O.A.C. It is, further,

ORDERED, That, consistent with Rule 4901:1-4-11, O.A.C., CBT shall provide
customer notice to affected customers a minimum of 30 days prior to any increase in rates.
It is, further,

ORDERED, That the tariff amendments filed on September 29, 2006, are approved
for the Cincinnati and Hanvlton exchanges, for which basic local exchange service
alternative regulation is granted. It is, further,

ORDERED, That for the Cincinnati and Hamilton exchanges, for which CBT's
application is granted, CBT is ordered to file the appropriate tariff amendments in this
case, as well as its TRF docket, reflecting the amended rates. It is, further,

ORDERED, That to the extent not addressed in this Opinion and Order, all other
arguments raised are denied. It is, further,

ORDERED, That our approval of CBT's application, to the extent set forth in this
Opinion and Order, does not constitute state action for the purpose of antitrust laws. It is
not our intent to insulate the company from the provisions of any state or federal law
which prohibit the restraint of trade. It is, further,

ORDERED, That, except as specifically provided for in this Opinion and Order,
nothing shall be binding upon the Commission in any subsequent investigation or
proceeding involving the justness or reasonableness of any rate, charge, rule, or
regulation. It is, further,

ORDERED, That the docketing division maintain for 18 months from the date of
this entry, all documents that were filed under seal in conjunction with CBT's filing on
October 6, 2006. It is, further,
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ORDERED, That a copy of this Opinion and Order be served upon all parties and
interested persons of record.
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BEFORE

THE PUBI.Ic UTII.ITIES COMMISSlON OF OHIO

In the Matter of the Application of The Ohio
Bell Telephone Company dba AT&T Ohio
for Approval of an Alternative Form of
Regulation of Basic Local Fxchange Service
and Other Tier 1 Services Pursuant to
Chapter 4901:1-4, Ohio Administrative
Code.

Case No. 07-259-TP-BLS

OPINION AND ORDER

The Conunission, conung now to consider the submitted application and other
evidence and arguments presented in this proceeding, hereby issues its opinion and order.

I. BACKGROUNi)

On August 5, 2005, Governor Bob Taft signed into law House Bill 218 (H.B. 218).
This bill, which took effect November 4, 2005, amends various provisions of the Ohio
Revised Code for the purpose of revising state telecommunications policy, including
Sections 4905.04, 4927.02, 4927,03, and 4927.04, Revised Code. Among other things,
Section 4927.03(A)(1), Revised Code, now authorizes the Commission to allow alternative
regulation of basic local exchange service (BLES) offered by incumbent local exchange
companies (ILECs) in those telephone exchanges where the Commission determines that
alteniative regulation is in the public interest. To qualify for alternative regulation, the
ILEC must be subject to competition or customers must have reasonably available
alternatives. In addition, the Commission must establish that there are no barriers to
market entry. The Commission was authorized by Section 4927.03(D), Revised Code, to
adopt rules to carry out the statutory intent.

On March 7, 2006, the Commission, pursuant to Case No. 05-1305-TP-ORD (05-
1305-Tp-ORD), In the Matter of the Implementation of H.B. 218 Concerning Alternative
Regulation of Basic Local Exchange Seraice of Incumbent Local Exchange Telephone Companies,
established rules for the alternative regulation of basic local exchange service. These rules
were subjected to the legislative rule review process and became effectlve on August 7,
2006. Consistent with these rules, ILECs with an approved elective alternative regulatian
plan can apply for pricing flexibility of BLES and other Tier 1 services. Applications for
alternative regulation of BLES and basic Caller ID will be approved provided the
applicant satisfies one of the competitive market tests identified in Rule 4901-14-10, Ohio
Administrative Code (O.A.C.), in a given exchange. Pursuant to Rule 4901:1-4-09(G),
O.A.C., an ILEC's application for BLES alternative regulation will become effective on the
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one hundred and twenty-first day after the filing of the application unless the application
is suspended by the Cozrunission.

Rule 4901:1-4-01(C), O.A.C., defines BLES as:

end user access to and usage of telephone company provided
services that enable a customer, over the primary line serving
the customer's prernises, to originate or receive voice
communications within a local service area, and that consist of
the following:

(1) Local dial tone service.
(2) Touch tone dialing service
(3) Access to and usage of 9-1-1 services, where such

services are available.
(4) Access to operator services and directory

assistance.

(5) Provision of a telephone directory and listing in
that directory.

(6) Per call, caller identification blocking services.
(7) Access to telecnmmunications relay service.
(8) Access to toll presubscription, interexchange or toll

providers or both, and networks of other telephone
companies.

BLES also means carrier access to and usage of telephone
company-provided facilities that enable end user customers
origination or receiving voice grade, data or image
communications, over a local exctunge telephone company
network operated within a local service area, to access
interexchange or other networks.

Essentially, the Commission may allow altemative regulation of BLES if it finds
that the ILEC is subject to competition with respect to BLES in a particular exchange or
customers in a particular exchange have reasonably available alternatives. To do so, the
Commission must determine whether the applicant passes at least one of the market tests
that appear in Rule 4901:1-4-10(C), O.A.C. Rule 4901:14-10 (C), O.A.C., states that "[i]f the
applicant can demonstrate that at least one of the following competitive market tests is
satisfied in a telephone exchange area, the applicant will be deemed to have met the
statutory criteria found in division (A) of section 4927.03 of the Revised Code for BLES
and other tier one services in that telephone exchange area. These competitive market
tests do not preclude an ILEC from proposing to demonstrate the statutory criteria are
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satisfied through an alternative competitive market test." The four market tests are as
follows:

(1)

(2)

(3)

An applicant must demonstrate in each requested telephone
exchange area that at least twenty-five per cent of total residential
aoaess lines are provided by unaffiliated [competitive local
exchange carriers] CLECs, and at least twenty per cent of total
company access lines have been lost since 1996 as reflected in the
applicant's annual report filed with the Commission for 1996.

An applicant must demonstrate in each requested telephone
exchange area that at least twenty per cent of total residential access
lines are provided by unaffiliated CLECs, and the presence of at
least two unaffiliated facilities-based CLECs providing BLES to
residential customers.

An applicant must demonstrate in each requested telephone
exchange area that at least fifteen per cent of total residential access
lines are provided by unaffiliated CLECs, the presence of at least
two unaffiliated facilities-based CLECs providing BLES to
residential customers, and the presence of at least five alternative
providers serving the residential market.

(4) An applicant must demonstrate that in each requested telephone
exchange area that at least fifteen per cent of total residential access
lines have been lost since 2002 as reflected in the applicant's annual
report filed with the Commission in 2003, reflecting data for 2002;
and the presence of at least five unaffiliated facilities-based
alternative providers serving the residential market.

AT&T seeks alternative regulation in 11 exchanges. For the following six
exchanges, ATAT contends that it meets the criteria set forth in Test 3 (Rule 4901:1-4-
10(C)(3), O.A.C): Belfast, Canal Winchester, Groveport, Lewisville, New Albany, and
8alineville. For the remaining five exchanges-Barnesville, Dresden, East Liverpool,
Harrisburg, and St. Clairsville-AT&T asserts that it meets the criteria set forth in
competitive market Test 4 (Rule 4901:1-4-10(C)(4), O.A.C.)

H. HISTORY OF THE PROCEEDINGS

On March 9, 2007, The Ohio Bell Telephone Company dba AT&T Ohio (AT&T)
filed an application fo7 approval of an alternative form of regulation of BLES and other
Tier 1 services in the following 11 exchanges: Bamesville, Belfast, Canal Winchester,
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Dresden, East Liverpool, Groveport, Harrisburg, Lewisville, New Albany, Salineville, and
St. Clairaville. AT&T filed its application under the provisions of Chapter 4901:1-4, O.A.C.

On March 19, 2007, the Office of the Ohio Consumers' Counsel (OCC) timely filed a
motion to intervene. By entry issued Apri111, 2007, the attorney examiner granted OCC's
motion to intervene.

Rule 4901:1-4-09(F), O.A.C., provides that any party who can show why such an
application should not be granted must file a written statement detailing the reasons
within forty-five calendar days after the application is docketed. On Apri123, 2007, OCC
filed a written statement opposing AT&T's application.

M. SUMIvfARY OF THE APPLICATION

AT&T submits its application pursuant to Section 4927.03, Revised Code, and
Chapter 4901:14, O.A.C., for approval of an alternative form of regulation for BLES and
other Tier 1 Services. In the memorandum in support of its application, AT&T states that
its application includes the forms, affidavits, supporting information, detailed analysis,
proposed tariff revisions, and the proposed legal notice required by the rules.

Summarizing the exhibits that accompany its application, AT&T states that Exhibit
1 purports to show that AT&T is in compliance with its elective alternative regulation
commitments. Exhibit 1 contains the affidavit of Ms. Connie Browning, President of
AT&T. The affidavit complies with Rule 4901:1-4-MB)(2), O.A.C., and verifies that the
company is in full compliance with elective alternative regulation commitments.

Exhibit 2 of the application contains a matrix that identifies the exchanges and
corresponding counties that are affected by the application.

In Exhibit 3, AT&T identifies the telephone exchange areas for which it seeks
alternative regulation for BLES and other.Tier I services. Moreover, the exhibit presents
supporting information and detailed analyais to prove that AT&T meets at least one of the
competitive market tests for each of the exchanges.

In demonstrating its compliance with the competitive market tests, AT&T discloses
the publicly available sources of alternative providers' information, e.g., websites, tariff
filings, infonaiation on wireless licenses, Commission oertifications, and interconnection
agreement filings. To confirm publicty available sources, AT&T reviewed internal billing
data, E9-1-1 records, White Pages listings, and ported telephone number information.

Exhibit 4 contains AT&T's proposed tariff modifications. AT&T states that it has
already restructured its tariff to implement the pricing flexibility that it sought in its first
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BLS case.1 Given that AT&T has already restructured its tariff, the tariff modificatIons
proposed in this application merely add the additional 11 exchanges to the 136 exchanges
approved by the Comrnission in 06-1013-TP-BLS.

Exhibit 5 contains AT&T's proposed legal notice, which notifies the public of the
filing of its application. AT&T's legal notice is intended to comply with Rule 4901:1-4-
09(B)(5), O.A.C. Consistent with the rule, the application states that AT&T will publish
legal notice within seven days of the filing of the application in the legal notice section of a
newspaper of general circulation in each county oorresponding to the exchanges for which
BLES alternative regulation is being requested.

Overall, AT&T proclaims that it has complied with all aspects of the Commission's
rules pertaining to an application for BLES alternative regulation. Under Section 4927.03,
Revised Code, the Commission must find that the granting of the company's application
for BLES and other Tier 1 service flexibility in the designated exchanges is in the public
interest, that AT&T's BLES is subject to competition, that the company's customers have
reasonably available alternatives, and that there are no barriers to entry with respect to
BLES in those exchanges. AT&T believes that is has carried its burden and, therefore,
urges the Commission to grant its application on an automatic basis in accordance with
the applicable rule.

N. SUfyIMARY OF THE PARTIES' POSlTfONS

A. Generic Issues Regarding BLES Altemative Regulation Rules

1. General Discussion

OCC's Position

On April 23, 2007, OCC filed a pleading opposing AT&T's application for
alternative regulation of BLES. In opposing AT&T's applicatiort, OCC seeks to avert an
expected 8.8 percent increase in BLES rates and an 8.3 percent increase in Caller ID rates.
OCC contends that the Comrnission's rules are flawed because they do not accurately
express the intent of Section 4927.03, Revised Code. Moreover, OCC clainis that AT&T
fails to meet the criteria in the rules for alternative regulation.

1 In the Matter of W App[ication of AT&T Ohio for Ayprooat of an Attmratfae Form of Rcgulat(on of Basic Lacal
Excttange and Other Tier I Seroices Pursuant to Chapter 4901:1-4, O.A.C., Case No. 06r10137P-BLS (06-101.8-
TP-BLS).
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AT&T's Position

AT&T notes that OCC repeats the same arguxnents that it asserted against AT&T's
application in 06-1013-TP-BLS. AT&T urges the Corr+miAaion to reject OCC's arguments as
it did in 06-1013-TP-BLS. It is AT&T's contention that OCC is yet again attempting to
undo the legislation pertaining to the altemative regulation of BLES and the Comnvssion's
pertinent rules. Noting that the rules have been subjected to local public hearings and the
legislative rule review process, AT&T urges the Comnussion to reject OCC's efforts to
subvert the BLES rules.

Commission Conclusion

The Commission recognizes that OCC raises the same arguments as it did in In the
Matter of the Implementation of H.B. 218 Concerning Alternative Regulation of Basic Local
Exchange Servlce of Incumbent Iacat Exchange Telephone Companies, Case No. 05-1305-TP-
ORD (05-1305-TP-ORD). In 05-1305-TP-ORD, the Conunission established the rules for the
alternative regulation of BLES. In 06-1013-TP-BLS, OCC not only challenged the rules but
also challenged their application. OCC again challenged the Conunission's rules in In the
Matter of the Application of Cincinnati Bell Teiephone Compony, LLC for Approval of an
Alternative Form of Regulation of Basic Local Exchange Service and Other Tier I Services
Pursuant to Chapter 4901:14, Ohio Administrative Code, Case No. 06-1002-TP-BLS. In
opposing AT&T's current application, OCC again attempts to show that the Conunission's
rules do not comply with Section 4927.03, Revised Code. Having fully addressed OCC's
arguments concern'utg alleged flaws in the rules on three occasions, it is not necessary to
revisit the same arguments again. Instead, the Commission shall incorporate into the
record in this case the entire record in 05-1305-TP-ORD, induding, but not limited to, all of
the Coinmission's orders as well as the evidence submitted by the parties in that case. The
record in that case sha(1 be mnsidered as part of the record in this case and the
Commission reiterates its prior determfnation that the record in 05-1305-TP-ORD supports
its prior orders in that proceeding and the resulting rules adopted in Chapter 4901:1-4,
O.A.C.

Although the Commission will not reiterate a full review of OCC's arguments
insofar as they relate to flaws in the rules themselves, the Commission shall consider
OCC's assertions that AT&T's application does not comply with the BLES rules or meet
the criteria of the competitive rnarket tests.
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2. Barriers to Entry

OCC's Position

OCC asserts that the Commission's rationale for adopting Rule 4901:2-1-10(C)(3)
and (C)(4), O.A.C., does not comply with the Section 4927.03(A)(3), Revised Code,
provision that there be no barriers to entry for stand-alone BLES. Consumer Groups
contend that, consistent with Section 4927.03(A)(3), Revised Code, the presence of
competition does not obviate the Commission's consideration of the issue of entry barriers
(OCC Opposition at 17; Hardie Affidavit at 9[1137-44). Additionally, OCC avers that the
presence of an arbitrary number of alternative providers in an exchange does not equate to
the absence of entry barriers to providing stand-alone residential BLES in the exchange
(OCC Opposition at 8; OCC Reply at 8). Sim3larly, OCC believes that simply because one
or more CLECs serve an arbitrary percentage of residential access lines in an exchange
does not signify that there are no barriers to entry to providing residential stand-alone
BLES in that exchange.

OCC believes that the Commission's interpretation regarding the significance of
the reference to barriers to entry in Section 4927.03(A)(3), Revised Code, is too nanow in
scope (OCC Opposition at 13). OCC submits that a barriers to entry analysis should
include all aspects of entry, including technical, economic, and geographic (OCC Reply at
18-19). OCC advocates that the Commission should rely more on market forces, whether
they are present and capable of supporting a healthy and sustainable competitive
telecommunications market, rather than the competitive market tests found in Rule
4901:1-4-10(C)(3) and (C)(4), O.A.C. (OCC Opposition at 18-19, 36-37; Hagans Affidavit at
iq28, 45).

AT&rsPosition

Relative to OCC's contention that AT&T is required to establish that there are no
barriers to entry for carriers to provide stand-alone BLES in the selected exchanges, AT&T
first asserts that the competitive tests established by the Commission have already been
scrutinized by the legislative rule review process. To the extent that one of the tests is
satisfied, AT&T submits that such a showing demonstrates compliance with the
underlying statutory provisions. Therefore, AT&T insists that it is not necessary for it to
demonstrate compliance with each aspect of the statutory criteria (AT&T Memorandum
Contra at 16). Specific to the arguments presented by OCC relating to barriers to entry,
AT&T claims that the Commission, in 05-1305-TP-ORD, already considered and rejected
the arguments raised by OCC (Id. at 17 citing 05-1305-TP-ORD Entry on Rehearing).
While acknowledging that there is no independent requirement in the BLES altemative
regulation rules that an applicant establish that there are no "barriers to entry," AT&T
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posits that the Commission has determined that the presence of multiple competitors in a
market is sufficient evidence that there are no such barriers (Id. at 17).

As support for its contention that there are no barriers to entry, AT&T focuses on
the fact that, in the context of its application for relief pursuant to Section 271 of the
Telecommunications Act of 1996 (1996 Act), the Commission and the Federal
Conununications Commission (FCC) both found that there were no barriers to entry in
AT&T's local exchanges (Id. at 20 citing In the Matter of the Investigatfon Into SBC Ohio's
Entry Into In-Region InterLATA Services Under Section 271 of the Teleaammunications Act of
1996, Case No. 00-942-TP-CCrI, Order, June 26, 2003, p. 6; In the Matter of the Joint
Application by SBC Communicatians, Inc., Illinois Bell Telephone Company, Indiana Bell
Telephone Company Incorporated, the Ohio Bell Telephone Company, Wisconsin Bell, Inc., and
Southwestern Bell Communications Services, Inc, for Authoriration to Provide In-Region,
InterLATA Services in Illinois, Indiann, Ohio, and Wisconsin, WC Docket No. 03-167,
Memorandum Opinion and Order, FCC 03-243, rel. October 15, 2003.). As further support
for its contention that there are no barriers to entry, AT&T believes that the FCC, in its
Triennial Review Remand Order, determined that there are no barriers to entry for BLES (Id.
at 21 citing In the Matter of Unbundled Access to Network Elements, Order on Remand, FCC
04-290, rel. February 4, 2005, 1204).

Commission Conclusion

As discussed above, OCC reiterates its prior contentions from 05-1305-TP-ORD,
that, consistent with Section 4927.03(A)(3), Revised Code, the presence of competition
does not obviate the Commission's consideration of the issue of barriers to entry. In
raisin.g this argument, OCC's focus continues to be generic in nature and fails to focus
specffically on any of the exchanges identified by AT&T in this proceeding. Therefore,
OCC's argument relative to this issue should be denied inasmuch as OCC has failed to
raise any new arguments from those previously considered and rejected in 05-1305-TP-
ORD. Further, the Commission does not find evidence in the record of any specific
barriers to entry present in any of the exchanges in which the Commission grants AT&T's
application as delineated in Attachments A and B of this opinion and order.

As stated above, OCC asserts that, rather than focusing on the presence or absence
of competitors, a barrier to entry analysis should indude all aspects of entry barriers
including technical, economic, and geographic factors. In rejecting OCC's arguments
pertaining to this issue, the Commi4aion believes that its BLES alternative regulation rules
already address the elenvtt of barriers to entry consistent with Section 4927.03(A)(3),
Revised Code. The Conunission has previously recognized that;

All companies are confronted with at least some conditions that
make entry difficult. Therefore, the primary issue becomes an
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analysis of whether these difficulties can be overcome by some
competitors or whether market conditions involve true barriers to
entry that prevent or significantly impede entry beyond those
risks and costs normally associated with market entry. If H.B. 218
stands for the proposition that all conditions that make entry
difficult have to be eliminated for all potential competitors, such
an interpretation will create an insurmountable burden of proof
for an FLSC to satisfy.

(05-1305-TP-ORD, Entry on Rehearing at 18).

In establishing the criteria to be incorporated in its BLES alternative regulation
rules, the Comrrdssion identified those factors that it believes are significant for the
purpose of complying with the intent of H.B. 218, while at the same time not making the
thresholds so onerous that few if any ILECs could avail themselves of the BLES alternative
regulation benefits contemplated by H.B. 218. Additionally, the Commission highlights
that, although the legislature provided general guidance to the Commission regarding the
establishment of alternative BLES regulation, the ultimate decision-making authority
regarding the implementation of this authority was left to the Commission.

With respect to Rule 4901:1-4-10(C)(3) and (C)(4), O.A.C., the Commission
disagrees with OCC's contention that the Cornmission's rules fail to address properly the
absence of barriers to entry. Relative to Rule 4901:1-4-10(C)(3), O.A.C,, the Coaimission
finds significance in the required demonstration that: (1) at least 15 percent of the total
number of residential access lines in an exchange must be provided by unaffi$ated
CLECS; (2) there are two unaffiliated facilities-based CLECs providing BLES to residential
customers; and (3) there are at least five alternative providers serving the residential
market. Relative to Rule 4901:1-4-IO(C)(4), O.A.C,, the Comxnission finds significance in
the required threshold loss of at least 15 percent of the total residential access lines tied
with the presence of at least five unaffiliated faailities-based alternative pmviders serving
the residential customers in the relevant market. The Commission notes that all of the
bantiers to entry factors outlined by OCC in this case are identical to those raised in 05-
1305-TP-ORD and 06-1013-TP-BLS. These factors were fully considered in those cases.

3. Functionally Equivalent or Substitute Services

OCC's Position

OCC contends that the Commission's rationale for adoption of Rule 4901:1-4-
10(C)(3) and (C)(4), O.A.C., does not comply with the specific provisions of Section
4927.03(A)(1)(a) and (b), Revised Code, which require a finding that either the telephone
company is subject to competition with respect to stand-alone BLES or that AT&T's BLES
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customers have reasonably available alternatives. OCC believes that AT&T's application
fails to establish the ability of alternative providers to make functionally equivalent or
substitute services readily available at competitive rates, terms, and conditions in
accordance with Section 4927.03(A)(2)(c), Revised, Code. Spedfically, OCC opines that the
requisite showing in this proceeding should be a conipari.son of alternative providers'
stand-alone BLES offerings to AT&T's stand-alone BLES in order to ensure that
functionally equivalent or substitute services are readily available at oompetitive rates,
terms, and conditions (OCC Opposition at 14-15).

OCC submits that if functionally equivalent or substitute services are not readily
available at competitive rates, terms, and conditions, then consumers will not be able to
make choices in the marketplace which are capable of constraining AT&T's market power
(Hardie Affidavit at 1191). OCC contends that if the rates, terms, and conditions associated
with the alternative providers' services differ significantly from those of BLES, then the
alternative providers should not be relied upon for the purpose of satisfying Rule 4901:1-
4-10(C), O.A.C. (OCC Opposition at 29-30; Hardie Affidavit at 128).

In order for services to be considered functionally equivalent, OCC argues that the
services should be substitutable for a broad portion of the residential population (OCC
Opposition at 24; Hardie Affidavit at'q21). While OCC does not believe that there has to
be the existence of a "perfect substitute" in order to warrant the granting of BLES
alternative regulation, it does believe that the services should be similarly priced to
AT&T's stand-alone BLES and have terms and conditions similar to the company's BLES,
including the ubiquitous availability of service across the exchange (OCC Reply at 16-17).

Specific to wireless service being a reasonable substitute to BLES, OCC posits that,
while a small number of subscribes have "cut the cord and gone wireless," it does not
follow that wireless telephony is a readily available functional equivalent to, or a
substitute for BLFS (OCC Opposition at 29-30; Hardie Affidavit at 125). OCC
distinguishes wireless from BLES providers for numerous reasons, induding that wireless
providers do not offer a functional substitute to dial tone, service quality, 119-1-1, a
directory listing, or a reasonable means for Internet access. Additionally, OCC avers that
wireless services would require multiple wireless telephones to replace a wireline phone
for a family (OCC Opposition at 31-32; Hardie Affidavit at qx56-72).

OCC also distinguishes AT&T's BLES service from wireless alternative service by
pointing out that wireless service is not available at rates, terms, and conditions that are
comparable to AT&T's BLES rate (OCC Opposition at 34-36). Additionally, to the extent
that AT&T has presented data regarding the porting of wireline numbers to wireless
carriers, OCC argues that the low levels of telephone number porting from wireline to
wireless carriers support its contention that wireless carriers should not be considered as
an alternative provider to BLES (OCC Opposition at 33; Hardie Affidavit at 106). OCC
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also contends that AT&T has not established that consumers can receive the identified
wireless services in their homes or whether the wireless carriers' services are available
throughout the exchanges identified in AT&T's application (OCC Opposition at 36-40).

OCC dismisses voice over Internet protocol (VoIP) as an alternative for BLES due
to the added expense of obtainfng a broadband connection, concerns regarding the
availability of VoII' during power outages, and concems regarding the availability of 9-1-1
serviae (Hagans Affidavit at 44).

OCC disputes AT&T's inclusion of companies offering service bundles, which
include BLES, as an alternative to BLES. In support of their argument, OCC argues that
inasmuch as the Commission, in Case No. 00-1532-TP-COI, In the Matter of the Commission
Ordered Inaestigation of an Elective Alternative Regulatory Framework for Incumbent Local
Exchange Companies, previously granted alternative regulation to bundles containing BLES,
the Conunission's BLES alternative regulation rules should be limited to consideration and
alternatives for stand-alone BLES (OCC Opposition at 15-16; OCC Reply at 4-5). In
support of its position, OCC argues that BLES-only service does not compete with the
alternative providers' bundled service offerings because they are neither functionally
equivalent nor substitutes for such service (Hagans Affidavit at 44). OCC also raises the
issue that local/long distance bundles cost considerably more than AT&T's stand-alone
BLES rate (OCC opposition at 34-36, 41-48; Hardie Affidavit at 14-15). OCC believes that if
a competitor does not offer a service equivalent in scope to AT&T's BLES at a price that is
competitive with BLES, then AT&T has no reason to need pricing flexibility for stand-
alone BLES (OCC Reply at 5-6).

AT&T's Position

In response to OCC's contentions regarding "functionally equivalent or substitute
services" for BLES, AT&T points out that the Conunission has prevfously rejected such
arguments in 05-1305-TP-ORD. Specific to the arguments raised by OCC, AT&T reiterates
its contention that services do not have to be perfect substitutes in order for competition to
flourish (AT&T Memorandum Contra at 4-5 citing AT&T's Reply Conunents in 05-1305-
TP-ORD, Dece,mber 22, 2005, at 7). AT&T highlights that the Conunission agreed with its
position and found that:

Although the products offered by those alternative providers may
not be exactly the same as the II,ECs' BLES offerings, those
customers view them as substitutes for the ILECs' BLES. Thus,
the alternative providers compete again.st the ILECs' provision of
BLES.

Id. at 5 citing 05-1305-TP-ORD, Opinion and Order, March 7, 2006, at 25).
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In regard to OCC's contention that stand-alone BLES is the only appropriate
comparison for the purpose of obtaining relief pursuant to H.B. 218, AT&T calls attention
to the fact that H.B. 218 neither defines stand-alone BLES nor requires that stand-alone
BLES be offered by any carrier. Rather, AT&T points out that the statute simply requires
that the Commission consider "the ability of alternative providers to make funclionally
equivalent or substitute services available at competitive rates, temis, and conditions (Id.
at 9 citing Section 4927.03(A)(2), Revised Code). AT&T emphasizes that, while the statute
allows for alternative regulation of BLES based on the demonstration of functionally
equivalent or substitute services, only ILECs are requ9red to provide stand-alone BLES.
Further, AT&T notes that, although few CI.ECs or intermodal carriers provide stand-
alone BLES, their BLES offerings are purchased in lieu of and compete with, the ILECs'
BLES offerings. Therefore, AT&T submits that to adopt OCC's narrow interpretation
would be contrary to the legislative intent. AT&T submits that the services offered by
CLECs and the various alternative providers are functlonally equivalent to and a
substitute for BLES (Id. at 10).

In response to OCC's concern that the Conunission should consider the number of
stand-alone customers for the purpose of assessing the impact of BLES alternative
regulation in the context of an individual application, AT&T responds that the only
relevant issue is whether an applicant has satisfied one of the competitive market tests (Id.
at 12). While C+CC advocates that resellers should be exduded from a Test 3 (Rule 4901:10-
4-10(C)(3), (7.A.C.) analysis, AT&T recognizes that the term "alternative provider" (Rule
4901:1-4-01(B), O.A.C.) includes resellers (Id.).

Commission Conclueion

We first address OCC's argument that AT&T has failed to meet its burden of proof
tequired by Section 4927.03, Revised Code, because it did not establish that alternative
providers have stand-alone BLES offerings that are available at competitive rates, terms,
and conditions. The Comnvssion notes that OCC has reiterated the same arguments that
the Coaunission considered in 05-1305-TP-ORD and 06-1013-TP-BLS. Consistent with our
prior determinations in 05-1305-TP-ORD, the Commission finds that OCC's argument
with respect to this contention should be denied. Specifically, the Commission previously
found that:

The law does not restrict the "analysis of competition" and
"reasonably available alternatives" to competitive products that
are exactly like BLES. Indeed, the law provides that the
Commission consider the ability of providers to make
functionally equivalent or substitute services readily available to
consumers (emphasis in original). Whether a product substitutes
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for another product does not turn on whether the product is
exactly the same. Clearly, customers that leave an ILEC's BLES
offering to subscribe to another alternative provider's bundled
service offering view such bundled service offering as a
reasonable alternative service and a substitute to the ILEC's BLES.
Additionally, customers who subscribe to these bundled offerings
are by defmition BLES customers.

(05-1305-Tp-ORD, Opinion and Order at 25).

Further, we have already concluded that:

More customers are substituting their traditional BLES with
competitive service offered by alternative providers such as
wireline CLECs, wireless, Volp, and cable telephony providers.
Although the products offered by those altemative providers may
not be exactly the same as the 1LECs' BLES offerings, those
castomers view them as substitutes for the ILECs' BLES....

Accordingly, we find that, with technology advancements,
alternative providers such as wireline CLECs, wireless, VoIP, and
cable telephony providers are relevant to our consideralion in
determining whether an ILEC is subject to competition or
customers have reasonably available altematives to the ILEC's
BLES offering at competitive rates, ternis, and conditions.

-13-

Based on the record, we find that the actual substitution by end users of AT&T's
BLES with wireless, Volp, cable, and CLEC wireline services demonstrates that these
providers customize their service offerings in order to be able to meet different customers'
needs and lifestyles. As a result, these service offerings are viewed by many consumers as
substitutes for BLES (AT&T Application at 19). Although not each of the substitute
services for BLES will meet the needs of AT&T's BLES customer base, this does not negate
the consideration of a particular service as being a reasonable alternative to BLES. Each
technology platform has its own unique characteristics that compet3tive providers utilize
for the purpose of customizing their service offerings in order to be considered as an
alternative to BLES. Customers subscribing to services offered by various altemative
providers, and not subscribing to AT&T's BLES, demonstrate that end users perceive the
alternative providers' services to be a reasonable alternative and substitute for the ILECs'
BLES offerings when considering factors such as service quality, rates, terms, and
conditions. Otherwise it is reasonable to condude that they would not have switched
from AT&T's BLES.
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Consistent with this determination, we reject the OCC's argument that wireless
providers should not be considered as alternative providers for BLES based on the
contention that only a small subset of the population actually replaces their BLES service
with wireless providers. The Commission recognizes that a specific segment of the
population does select wireless service in lieu of BLES and, therefore, such service should
be included amongst the acceptable alternatives for BLES. The Commission notes that this
point was not disputed by OCC (Hardie Affidavit at 12). We find that the record in this
instant proo`eding demonstrates that customers in the exchanges listed in Attacltments A
and B substitute their AT&T service with various services offered by the wireless
providers identified in the relevant exchanges (AT&T Application Ex. 3).

Ln reaching the aforementioned decision, the Commission rejects OCC's position
that in order to justify the granting of BLES alternative regulation, the functionally
equivalent services must be similarly priced to AT&T's stand-alone BLES and have terms
and conditions similar to AT&T's BLES, including the ubiquitous availability of servioe
arross the exchange. Although altemative services may not be offered pursuant to
identical terms and condition as AT&T's BLES, Section 4927.03(A)(2)(c), Revised Code,
requires only that the functionally equivalent or substitute services be readily available at
competitive rates, terms, and conditions. Consistent with the criteria set forth in Rule
4901:1-4-10, O.A.C., to the extent that AT&T is losing BLES customers and the requisite
number of alternative providers are present, it is evident that functionally equivalent or
substitute services are readily available.

4. Market Share

OC.C's Position

OCC asserts that "a carrier providing service to only a handful of customers does
not have a presence in the market sufficient to conclude that the carrier would be capable
of disciplining the ILEC's BLES prices if alternative regulation is granted" (OCC
Opposition at 26-27; Hagan Affidavit at 151). OCC asserts that, to the extent that
alternative providers have customers, but are not active market participants, they should
be excluded from a competitive market test since they are not making functionally
equivalent or substitute services to the ILEC's BLES readily available at competitive rates,
terms, and conditions (OCC Opposition at 27; Hagan Affidavit at 152; OCC Reply at 14-
17). OCC further elaborates this point by stating that consumers cannot consider a
particular provider as an option if the company has ceased marketing the service. CiCC
avers that many of the providers identified by AT&T do not have the provision of stand-
alone BLES in their business plans and do not market the avail.ability of the services (OCC
Reply at 15-16).
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AT&T's Position

In response to OCC's assertion that, in order for an altemative provider to have a
presence, it must be serving a minimum number of customers and must be actively
marketing in the specific exchange, AT&T simply focuses on whether an alternative
provider is actually providing service in the exchange. The company rejects any belief
that each and every residential customer within a given exchange must have five
alternative providers available to them in order to satisfy the competitive market tests. To
AT&T, in assessing competitive substitutes, it is enough that alternative providers have
the ability-actual or potential-to take significant amounts of business away from each
other (AT&T Memorandum Contra at 26 clting SmithKline Corp. v. Eli Lilly 6 Co., 575 F. 2d
1056, 1063 (3*d Cir.), cert. denied, 439 U.S. 838 (1978). Notwithstanding its position on this
issue, AT&T notes that resellers and all collocated CLECs have access to each residential
subscriber in an exchange and that Vo1P and wireless carriers are not conatrained by
exchange boundaries.

Commission Conclusion

As in 06-1013-TP-BLS, the Commission rejects OCC's contention that an alternative
provider must be serving a rninimum number of customers in an exchange in order to be
considered for the purpose of a competitive market test. In establishing the specific
criteria for the competitive market tests in 05-1305-TP-ORD, the Commission properly
considered all relevant factors and attempted to establish a balanced approach for
determining if the statutory intent of Section 4927.03, Revised Code, was satisfied.

The Convnission also rejects OCC's requirement that AT&T verify that an
identified alternative provider makes the service available to the entirety of a market in
order to demonstrate that the alternative provider's service offering is available within the
relevant market. We find that such requirement would be extremely difficult to enforce
inasmuch as the relevant information is available oniy to the alternative provider, and not
the ILEC. The fact that an altemative provider may not be directly marketing its service is
not relevant to the Commission's evaluation. Rather, the important factor for
consideration is whether the altemative provider's service is avaiJable to residential
customers pursuant to its tariff and whether it is currently serving residential customers.

As discussed above, OCC asserts that the Commission should rely on market forces
and consider as part of the competitive market tests the size of alternative providers, their
market shares, and their longevity in the market. First, the Commission points out that,
pursuant to Section 4927.03(A)(2)(d), Revised Code, consideration of criteria such as
market share is permissive, but is not mandatory. Additionally, the Conunission agrees
with AT&T's contentions that an ILEC is not always able to identify where the lost lines
have migrated and that an ILEC does not have access to other competitors' market data in
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order to calculate a oompetitor's market share. The Commission recognizes that an access
line can be lost to an unregulated competitor (such as a VoIP provider), lost to an affiliated
or unaffiliated wireless provider, disconnected due to a move, oonverted to digital
subscriber loop (D9L) provided by an ILEC affiliate or an unaffiliated provider, or
converted to cabie modem service provided by an unregulated entity. The only scenarios
under which an ILEC would be able to identify where the lost residential access line
nvgrated is when it is transferred to a CLEC that either utilizes the ILECs unbundled
network element (UNE) or when it ports the telephone number associated with the lost
residential access line.

As a result of this identified difficulty, the Commission requires a demonstration of
a competitor's market share as a measure of market power only with respect to Test 3.
The Commission also finds that a market share criteria would not be appropriate in those
exchanges/markets where competitors have elected different technologies for their market
entry strategies. Therefore, the percentage of residential access lines lost incorporated as a
requirement in Rule 4901:1-4-10(C)(1) and (C)(4), O.A.C., is a more reasonable method of
assessing market power and the level of competition that an ILEC faces in a given
exchange when the main competitors are not CLECs. This is because the ILEC does not
have to rely on customer-specific migration information under these tests.

B. Competitive Market Test 4

1. Access Line Loss

OCC's Position

OCC's first line argument is that the line loss provision in Rule 4901:1-4-10(C)(4),
O.A.C., has nothing to do with the requirements in Section 4927.03(A), Revised Code.
OCC rejects the assumption that there is a necessary correlation between lines lost and
competition. Market share, according to OCC, would be a more accurate sneasurement of
market power than line loss. OCC points out that access lines could be lost through
migration of lines to another AT&T service offering. Moreover, OCC claims that AT&T
has not excluded from "lines lost" those lines lost to AT&T's own DSL, an affiliated
wireless carrier, or through total abandonment without migration of the customer to
another service or carrier (CCC Opposition at 22). As pointed out by OCC, the
Commission addressed this issue in 06r1013-TP-BLS.2 To OCC, it is insufficient for the
Commission to support the lines lost test with an alternative providers test. Such a test,
contends OCC, only allows alternative reguiation in an exchange where lines have been
lost for any reason. OCC rejects such a test because aiternative providers do not
necessarily provide functionally equivalent services at competitive rates, terms, and

2 ppinion and Order issued December 20, 2006, at 17-19.
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conditions. To pass a line loss test, OCC recommends that AT&T exclude 1) lines
transferred to AT&T's DSL service and wireless affiliates, 2) lines transferred to other
broadband providers, and 3) tines disconnected without migration to other competitors
within the service area (OCC Opposition at 23; Hardie Affidavit at $36). Because lines
could be lost for any reason, OCC concludes that there is no nexus between lines lost and
competition (Id. at 23). Ultimately, because AT&T has failed to show a correlation
between competition and lines lost, OCC concludes that AT&T has not satisfied Test 4
(Id.).

AT&T's Position

In its Memorandum Contra, AT&T reminds the Commission that it has already
considered and rejected OCC's argument that Test 4 does not meet statutory
requirements. As proof that the Commission has already considered these arguments,
AT&T refers the Commission to the entries on rehearing issued in 06-1013-TP-BLS3 and
05-1303-TP-ORD 4

AT&T rejects OCC's contention that AT&T has failed to comply with the rule.
OCC suggests that AT&T's line loss could be attributable to customers switching to DSL
or to an affiliated wireless carrier. In addition, OCC claims that line loss could arise from
abandonment of service altogether (AT&T Memorandum Contra at 22). Despite OCC's
criticism, AT&T points out that the test does not require disclosure of the reasons for lost
lines. Citing language from 06-1013-TP-BIS, AT&T responds that such information would
require acress to competitors' confidential and mark.et share information, a goal that
AT&T regards as either unachievable or impractical (Id. at 22-23). AT&T explains that the
line loss rule achieves the Commission's goal of having a measurement that is attainable
and verifiable (Id. at 23).

Putting aside OCC's criticism of the line loss test, AT&T proclaims that it meets the
test's criteria. To meet the test, AT&T presented its residential access line counts for year-
end 2002 and December 31, 2006. AT&T further asserts that it properly counted its
residential access lines for the period to reveal a 15 percent decrease. AT&T points out
that OCC does not challenge AT&T's calculations. The test only requires that the ILEC
provide the number of residential lines reported for an exchange on its 2002 annual report.
The ILEC is then required to count in the same way the number of lines for a subsequent
date. If the line loss is 15 percent or greater, the test is satisfied. AT&T claims that it has
satisfied the test in each exchange where the test was applied (AT&T Memorandum
Contra at 24). Moreover, AT&T points out that t7CC did not challenge AT&T's
calculations of line loss (Id.),

3 Entry on Rehearing issued February 14, 2007, at 17-18.
4 Entry on Rehearing Issued May 3, 2{I06, at 17-19.
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Conunission Conclusion

As noted above, OCC argues that the Commission's competitive market test in Rule
4901:1-4-10(C)(4), O.A.C, does•not comport with Section 4927.03(A)(2), Revised Code.
OCC emphasizes that line loss can result from a wide variety of factors. Some factors,
argues OCC, have nothing to do with the criteria in Section 4927.03(A), Revised Code.
Customers can switch to an affiliated or non-affiliated DSL provider. Customers can
switch to a cable modem provider. Customers can switch to AT&T's wireless affiliate
service. Customers may even abandon service entirely. It should also be noted that OCC
believes that line loss may be attributable to a decline in the number of households in the
market area.

The Conunission recognizes that OCC raised these same arguments in the
rehearing of 05-1305-TP-ORD, in 06-1002-TP-BLS, and in 06-1013-TP-BLS. The
Commission was aware of OCC's concerns and fully considered them before adopting the
requirements of Rule 4901:1-4-10(C)(4), O.A.C., and in evaluating data submitted in the 06-
1002-Tp-BLS and 06-1013-TP-BLS proceedings. After considering a number of factors, the
Commission established the 15 percent line loss criterion, using the year 2002 as a baseline
to assess line loss. The Conunission used 2002 as the starting point of the line loss
calculation in order to exclude the data distortion concerns expressed by OCC (05-1305-
TP-ORD, Entry on Rehearing at 13, 14). The Commission aLso finds that the record in this
case is void of any data that would support an allegation that residential second lines were
being disconnected and subsequently used for Internet access and not for voice
communications.

As noted above, OCC believes that the competitive market test in Rule 4901:1-4-
10(C)(4), O.A.C., does not account for the possibility that there are a declining number of
households in the identified AT&T exchanges and that this reduction may be distorting
AT&T's analysis of the competitive market test. In dismissing this argument, the
Commission highlights the fact that OCC has failed to recognize that the Commission's
requirement of at least 15 percent total residential access line loss in an exchange fully
captures the impact of families moving out of a specific exchange as well as families
moving into that exchange.

OCC recommends that lines lost to AT&Ts wireless affiliate should be excluded
from the 15 percent line loss calculation. The rule does not require a demonstration that
access lines are lost to a particular provider. Instead, another provision of the rule
recognizes the importance of unaffiliated alternative providers by requiring the presence
of at least five unaffiliated, facilities-based, alternative providers serving the residential
market.
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As the Commission noted in 06-10134P-BIS,5 and as AT&T asserts in its
Memorandum Contra ,6 ILECs do not necessarily know why lines are lost. Nor is it
possible to ascertain where the lost residential lines have gone. ILECs would not have
access to competitors' confidential market share information. In spite of these limitations,
and the Commission's repeated explanations of its rationale for adopting the requirements
of Rule 4901:1-4-10(C)(4), O.A.C, OCC has not addressed these concerns,

The Commission emphasizes that, in developing the competitive market tests in
Rule 4901:1-4-10, O.A.C., the Commission considered the statutory factors outlined in
Section 4927.03(A)(2) and(A)(3), Revised Code, and all of the arguments and concems
raised in the rulemaking proceeding. The goal of the Commission is to have
administratively practicable tests using the most objective criteria to comply with the
statute. The Commission relied upon its expertise and judgrnent. Moreover, the
Commission not only based its decision on the record in 05-1305-TRORD but also
considered all possible causes for access line loss. Ultimately, the Commission determined
that for Rule 4901:1-4-10(C)(4), O.A.C, a rxrinimum of 15 percent residential access line loss
in a given exchange is appropriate, provided that it is accompanied by the presence of at
least five unaffiliated facilities-based alternative providers serving the residential market
in that exchange. The Commission is not persuaded by OCC's arguments that attempt to
demonstrate that the Test 4 requirement of a minimum of 15 percent of total residential
access line loss since year 2002 in a given exchange does not satisfy the statutory criteria of
Section 4927.03, Revised Code.

Based on the data presented by AT&T (AT&T Application, Ex. 3) for the 5
exchanges that purportedly comply with Test 4, we find that AT&Ts application satisfies
the criteria. In so finding, we also find that at least 15 percent of total residential access
lines have been lost since 2002 as reflected in the applicant's annual report filed with the
Commission in 2003, reflecting data for 2002.

2. Facilities-Based Alternative Provider

OCC's Position

With respect to Test 4, OCC asserts that AT&T has failed to demonstrate that the
companies relied upon for the purpose of establishing the presence of facilities-based
providers actually own, operate, manage, or control the facilities utilized for the provision
of service (OCC Opposition 24, 41-52).

5 Opinion and Order issued December 20, 2006 at 15-16 and Entry on Rehearing issued February 14, 2007,
at 6•7.

6 AT&T Memorandam at 22
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In regard to the facilities-based, alternative provider prong for Test 4, OCC believes
that AT&T has not shown that there are five unaffiliated facilities-based alternative
providers serving the residential market in any of the exchanges identified for Rule 4901:1-
4-10(C)(4), O.A.C. (Id. at 51). In particular, OCC does not consider ACN Communications
Services (ACN), Budget Phone (Budget), Comcast Phone (Comcast/Insight), First
Communications (First Comm), MCI/WorldCom, New Access Communications (New
Access), Revolution Communications (Revolution), Sage, Talk America/Cavalier, Trinsic
Communications (Trinsic) or Verizon Wireless to be alternative providers. OCC
challenges them on the grounds that some do not have sufficient market share to establish
"presence" in the market, some do not offer service throughout the exchange, and some
only offer prepaid services. Other alternative providers offer bundled services instead of
stand-alone BLES, price their service higher than AT&T's stand-alone BLES, or resell
AT&T's service. Citing these and other examples, OCC contends that the Commission
should disregard the listed carriers as alternative providers (OCC Reply at 22-27).

AT&T Position

AT&T warns the Comm;aaion that OCC raises the same arguments that it asserted
in 05-1305-T1'-ORD and in 06-1013-TP-BLS. AT&T characterizes OCC's position as a
desire for "perfect substitutes." According to AT&T the Comrnission has already decided
that alternative providers such as wireline CLECs, wireless providers, VoIP, and cable
telephone providers are relevant to whether an ILEC is subject to competition and
whether customers have reasonably available alternatives to the ILEC's BLES offering at
competitive rates, terms, and conditions. To AT&T, what is significant is not whether the
services are interchangeable but whether the service has the potential to take significant
amounts of business (AT&T Memorandum Contra at 26).

AT&T notes that OCC finds the same faults with the CLECs in this proceeding as it
did with the CLECs in 06-1013-TP-BLS. In 06-1013-TP-BLS, AT&T claims that the
Commission determined that all nine providers met the requirements of the Commission's
rules. Seeing no evidence that would justify different findings, AT&T urges the
Conunission to reach the same conclnsions (AT&T Memorandum Contra at 26).

Comnmission Conclusion

As discassed below, we find that, based on the data in the record, the ten wireline
providers identified by AT&T satisfy the facilities-based criteria of Test 4 (AT&T
Application, Ex. 3). These carriers are delineated in Attachment A of this opinion and
order.

We note that CCC did not dispute that any of the alternative providers identified in
AT&rs application for the purposes of meeting the second prong of Test 4 are in fact
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facilities-based. Accordingly, for the purposes of satisfying the requirements of the second
prong of Test 4, we deternune that the following carriers are faalities-based, alternative
providers: ACN, Budget Phone, Comcast/Insight, First Communications,
MCI/WorldCom, NewAccess, Revolution, Sage, Talk America/Cavalier, and Trinsic.

With respect to the issue of unaffiliated providers and the identification of
unaffiliated, facilities-based alternative providers, the Commission notes that AT&T has
not identified any affiliated provider in its application. Therefore, we find that the
identified altemative providers listed in Attachment A of this opinion and order satisfy
the requisite "unaffiliated' criterion of Test 4.

With respect to Alltel Wireless, Verizon Wireless, and Sprint/Nextel, we find that
these wireless providers are unaffiliated, facilities-based providers_ for the purpose of
satisfying the second prong of Test 4 as discussed in detail elsewhere in this opinion and
order. The Commission notes that OCC does not challenge whether these wireless carriers
are unaffiliated, facilities-based providers.

3. Market Presenoe

OCC's Position

OCC contends that AT&T has not shown that there are five unaffiliated facilities-
based alterna.tive providers serving the residential market in any of its Test 4 exchanges,
when the rule is interpreted oonsistent with the statute. OCC reJects the wireless carriers
proposed by AT&T, in part because they do not serve all of the identified exchanges in
their entirety. With respect to the cable-based provider Comcast, OCC states that it too
must be excluded for failure to cover the entire exchange. OCC believes that ACN,
Budget, Comcast, MCI/WorldCom, New Access, Revolution, Sage, Talk America, and
Trinsic should be excluded because their services are not competitively priced to AT&T's
BLES (OCC Opposition 51). OCC points out that there will be customers in oertain
exchanges that will not have alternatives to AT&T's BLES. For this reason, OCC
condudes that the Commission should not grant alternative regulation of BLES.

AT&T's Position

AT&T opines that for the purpose of satisfying the criterion of market presence, the
essential issue is whether a carrier is present or absent in an exchange. With respect to the
alternative providers identified in its application, AT&T asserts that they are all present,
providing service, and have residential customers (AT&T Memorandum Contra at 12-13).

000617
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Commission Conclusion

We reject the OCC's narrow interpretation of Section 4927.03, Revised Code,
inasmuch as it is overly restrictive in scope. In previously selecting an exchange as the
market for which competition for an ILEC's BLES can be evaluated, the Commission
articulated that an exchange wonld:

Exhibit similar market conditions within its boundary.
Provide an objective definition that would allow for evaluation of
competition on a reasonable granular level.
Be practical to administer as ILECs collect and report data at the
exchange level.

(05-1305-TP-ORD Opinion and Order at 18,19).

Additionally, being mindful of the market realities, and to ensure that an ILEC
would only attain BLES pricing flexibility in markets where it faces competition for BLES
or where BLPS customers have reasonably available alteraatives, the Commission selected
an exchange as a market definition.7 The Commission finds that in order to satisfy OCC's
narrow interpretation of the statutory provisions that the alternative provider has to serve
the entirety of an exchange, a market would have to be as small as a "city block" for
wireline providers, or even as small as a "single residence" in order to guarantee that
wireless service is reaching consumers indoors at their homes. Such an interpretation is
contrary to the statutory intent of Section 4927.03, Revised Code, and would be impractical
and extremely difficult to administer.

The Commission finds that the coverage maps and data provided by AT&T for
Alltel Wireless, Sprint/Nextel, and Verizon Wireless demonstrate that their wireless
service offerings are readily available to customers of the exchanges identified in
Attachments A and B of this opinion and order, and, therefore, satisfy the second prong of
Rule 4901:1-4-10(C)(4),O.A.C., and the third prong of Rule 4901:1-4-10(C)(3),O.A.C.
Specifically, the Commission finds that, in the relevant exchanges listed in Attachments A
and B of this opinion and order, AT&T's application demonstrates that AIIteI Wireless,
Sprint/Nextel, and Verizon Wireless advertise the availability and coverage of their
service offerings in the relevant exchanges on their websites. The Conunission notes that
OCC does not dispute this determination. Therefore, we find that these three wireless
providers meet the "presence in the market" requirement of Test 4 and Test 3 in the
relevant exchanges identified in Attachments A and B of this opinion and order.
Similarly, the Commission finds that the coverage areas of Comcast/Insight satisfy the

7 One of the few issues that OCC supported in 05-1305-TP-0ItD was the selection of an exchange as the
market detinition.
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"market presence" criteria for the purpose of being considered as an alternative provider
in the relevant exchanges identified in Attachments A and B of this opinion and order.

We also note, and OCC does not dispute, that:

(1) AT&T can distinguish its BLES customers from CLECs'
customers.

(2) CLECs providing residential service are in fact offering their
services via their current tariffs.

We find that the residential White Pages listing, Local Wholesale Complete (LWC)
access line data, and 9-1-1 data provided in the record demonstrates that the identified
CLECs offer service to residential customers in the relevant exchanges, as denoted in
Attachment A to this opinion and order. Also, the record demonstrates that those CLHCs
maintain current tariffs on record with the Commission in which they make residential
services available to . current and prospective customers, with no grandfathering
provisions in the relevant exchanges (except Comcast/Inadght). As to Comcraat/lnsight,
we note that although it filed an application to grandfather its tariffed residential offerings
"Comcast Digital Phone," Comcast/Insight oontinues to offer local residential service
"Comcast Digital Phone" to its existing customers via tariffs and offers local residential
service "Comcast Digital Voice;" which is a VoIP-based sen*ice, to prospective customers.8
Additionally, the record demonstrates that most of the CLECs providing residential
service via LWC arrangements are in fact advertising their offerings on their respective
websites in the relevant exchanges. Accordingly, we find that the following unaffiliated,
facilities-based CLECs offering service to residential subscribers satisfy the market
presence requirement of the second prong of Test 4 in the relevant exchanges identified in
Attachment A to this opinion and order: ACN, Budget Phone, Comcast/ Insight, First
Communications, MCI/WorldCom, New Access, Revolution, Sage, Talk
America/Cavalier, and Trinsic.

The Commission believes that factors like longevity in the competitive market,
while somewhat noteworthy, does not have a direct bearing on the state of the competitive
market at any given point in time. Rather, the Commission believes that the presence of
several unaffiliated, facilities-based providers is a more significant factor evidencing a
healthy sustainable market, because this demonstrates a greater conunitment to remain in
the market as a competitor. Thus, the Commission believes that the more appropriate
measure for consideration is the overall state of the competitive market demonstrated by
the presence of a significant number of competitive providers in the reievant market and
an analysis of whether AT&T has lost a considerable share of its access lines in a specific

On March 30, 2007, Coincast filed an application in Case No. 07-335-TP-ATA to grandfather its local
service of(ertngs.
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exchange. Through such an exa**+ination, there will be better assurance that there is a
reasonable level of BLES alternatives to warrant the granting of BLES altemative
regulation. Further, if the state of the competitive market changes significantly in a
negative direction, under the authority granted by Section 4927.03(C), Revised Code, and
by Rule 4901:1-4-12, O.A.C, the Commission may, within five years, modify any order
establishing alternative regulation.

4. Serving the Residential Market

OCC's Position

OCC argues that in order for carriers to be considered as facilities-based alternative
providers for the purpose of Test 4, AT&T needs to make a showing that they serve the
residential market by actively marketing service to residential customers (Hagans
Affidavit at 1[52).

AT&T's Position

To identify those alternative providers that are serving the residential market,
AT&T relied on criteria identified on the exchange summary sheet for each exchange
(AT&T Application, Ex. 3). To collect infornuztion on CLEC and alternative provider
activity in AT6cT's exchanges, AT&T states that it reviewed publicly available sources
such as websites, tariff filings, wireless licenses, certification cases, and interconnection
agreements. Moreover, to confirm publicly available inforn-tation, AT&T reviewed
internal data froat billing, E9-1-1 records, White Pages listings, and ported telephone
number information (AT&T Application at 3).

Commission Conclusion

OCC argues that Test 4 compels AT&T to show that there are facilities-based
carriers serving the residential market. However, we find that OCC does not dispute that
the ten carriers identified by AT&T are providing services to the residential market. The
carriers have tariffs on file with the Commission, residential listings in the White Pages
directory, and maintain websites that advertise residential service offerings in the relevant
exchange (AT&T Application, Ex. 3). Accordingly, we conclude that the ten unaffiliated,
facilities-based alternative providers listed above provide their services to residential
customers in the relevant exchanges as identified in Attachment A of this opinion and
order.

Relative to the wireless providers identified in AT&T's application, we find that
Alltel Wireless, Verizon Wireless, and Sprint-Nextel advertise the availability and
coverage of their service offerings in the relevant exchanges. In addition, there are

Oovc^®



07-259-TP-BLS -25-

residential customers who did in fact disconnect AT&T's BLES service in exchanges
identified in Attachments A and B of this opinion and order (Hardie Affidavit at 57-58).

OCC argues that the wireline-to-wireless number porting data provided by AT&T
reflects that residential cord-cutting behavior in AT&Ts service area is very limited and,
therefore, does not support AT&Ts use of wireless carriers as alternative providers (Id.).
We disagree. To the contrary, we find that Alltel Wireless, Sprint/Nextel, and Verizon
Wireless are unaffiliated, facilities-based, altemative providers that have established their
presence and serve residential customers in the exchanges identified in Attachment A and
B of this opinion and order. Because they have a presence and serve residential customers
they satisfy the second prong of Test 4.

5. Exchanges Requiring Special Consideration Due to Unique
Circumstances

In 06-1013-TP-BLS, OCC pointed out that the Bamesviite and Somerton exchanges
shared the same switch. Because of the sharing arrangement, OCC claimed that AT&T
could not identify the competitive lines served by wireline carriers in each exchange.
Moreover, OCC concluded that AT&T could not apply the competitive market tests. A
CLEC or alternative provider serving one exchange but not the other may present a'false
positive" (06-1013-TP-BLS, Opinion and Order issued December 20, 2006, at 26-27). In
agreement with OCC, and based on the data presented in 06-1013-TP-BLS, the
Commission denied alternative regulation for the Barnesville and Somerton exchanges (Id.
at Ex. A). In this application, AT&T renews its request for alternative regulation in the
Bamesville Exchange.

Although the Barnesville and Somerton exchanges are served by the same switch,
we note that AT&T did not include the Somerton Exchange in its application. As for the
Barnesville Exchange, AT&T relies on Test 4 to demonstrate the presence of competition
(AT&T Application Ex. 1 at 9). Notwithstanding that one switch serves two exchanges,
the Commission finds that AT&T has submitted data on an Individual exchange basis
demonstrating that the first prong of Rule 4901:1-4-10(C)(4), O.A.C, has been satisfied for
the Barnesville Exchange (AT&T Application, Ex. 3). As a result, AT&T has demonstrated
that at least 15 percent of total residential access lines have been lost since 2002 for the
Barnesville Exchange. The sharing of a switch between two exchanges only impacts the
second prong of Rule 4901:1-4-10(C)(4), O.A.C., which requires "the presence of at least
five unaffiliated facilities-based alternative providers serving the residentia] market."

Once a CLEC establishes interconnection at a specific ILEC's switch, the CLEC can
serve any ILEC customer served by that switch using a UNE-P or LWC arrangement,
regardless of where the customer is located. The Commission recognizes that the CLEC
information (i.e., iTNE-P lines, LWC lines, ported telephone numbers, residential White
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Pages listings, and residential E9-1-1 listings) used to distinguish the CLECs' operations is
generally available on the switch level (Convnon Language Location Identification (CLLI)
code assigned to the switch). AT&T, therefore, needed to isolate the data to an individual
exchange. Examining the data filed in this proceeding, we find that AT&T has extracted
data using both the switch's CLLI code and the first 6 digits of the telephone numbers
(NPA-NXX), which are uniquely assigned to the individual exchange by the North
American Numbering Plan Administrator (NANPA) (AT&T App$cation at 9 and Ex. 3).
Accordingly, the data provided in AT&T's application for the Barnesville Exchange (i.e.,
CLECs' lines leased from AT&T, CLECs' lines served over the CLECs' own switches, and
ported telephone numbers sheets) represents the various CLECs providing residential
service in the Barnesville Exchange ornly, regardless of whether they also serve customers
in the Somerton Exchange or not. Therefore, based on the record in this proceeding, we
find that AT&T has satisfied the second prong of Test 4 in the Barnesville Exchange and
shall be granted alternative regulation treatment for its Tier 1 core and non-core services
pursuant to Rule 4901:1-4-11, O.A.C, in the Barnesville Exchange as outlined in
Attachment A of this opinion and order.

C. Competitive Market Test 3

1. CLECs' Market Share

OCC's Position

OCC again argues that the Commission's rule is inconsistent with the statute. For
example, CCC contends that, by excluding ILEC affiliates from the test, only the first
prong of Test 3 adequately addresses the factors in Section 4927.03(A)(2), Revised Code,
i.e., "the affiliation of providers of services" (flCC Opposition at 54). The rule excludes
ILEC affiliates from the test. Furthermore, OCC argues that the statute requires that the
Conunis.sion find that an ILEC's stand-alone BLES is subject to competition or has
reasonably available alternatives (Id.) OCC urges the Commission to focus upon stand-
alone BLES, not packages that include BLES. Referring to the rule, OCC contends that a
calculation of total residential lines provided by 15 percent of the {maffiliated CLECs does
not provide useful information. Such information does not reveal whether stand-alone
BLES is subject to competition or whether it has reasonably available alternatives (Id. at
55). In OCC's opinion, local/toll packages do not impose a competitive impact on BLES-
only services; they are not functionaIIy equivalent or substitutes, as required by Section
4927.03(A)(2Xc), Revised Code (Id.).

In addition to challenging the rule, OCC challenges its application. Reviewing
AT&T's calculations, OCC concludes that AT&T has overatated the CLEC residential
market share. OCC reveals that AT&T calculated CLEC residential market share by
aggregating total AT&T residential lines and CLEC residentiai lines based upon counts of .
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E9-1-1 listings and lines and then dividing that number into the total of alleged CLEC
residential lines (OCC Opposition at 56; Hagans Affidavit at 116). OCC also believes that
AT&T has overstated the CLECs' residential market share by relying upon carriers that
are not actively marketing residential services (OCC Opposition at 53). For three Test 3
exchanges-Canal Winchester, Groveport, and New Albany-OCC points out that AT&T
overstates the CLEC market share by relying upon E9-1-1 listings for carriers that do not
provide residential service. OCC reminds the Commission that it excluded carriers on this
basis in 06-1013-TP-BIS (Id. at 56).

AT&T's Position

AT&T proclaims that its application meets the requirements of Test 3, where
applied. In addressing the first prong of Test 3, AT&T rejects OCC's claim that AT&T has
included three carriers that do not provide residential service. AT&T contends that OCC
bases its conr]usions on faulty assumptions and interpretations. AT&T remains confident
in its calculations of CLEC market share (AT&T Memorandum Contra at 27).

With regard to OCC's criticisms of the carriers listed by AT&T in support of Test 3,
AT&T reminds the Commission that it rejected OCC's arguments in 05-1305-'TP-ORI? and
06-1013-TP-BLS. In 06r1013-TP-BLS, the Conunission approved AT&T's list of carriers.
Finding that OCC has raised nothing new or persuasive, AT&T encourages the
Commission to reach the same con.ciusion in this proceeding that it did in 06-1013-TP-BLS
(AT&T Memorandum Contra at 28).

AT&T disagrees with OCC's request to exclude three carriers that have placed
residential E9-1-1 listings. OCC contends the three carriers do not provide residential
service. In response, AT&T points out that 9-1-1 service demands extreme accuracy for all
database entries. Consequently, AT&T recommends that the Commission should be
skeptical of claims that the lines do not exist. Aside from the possibility that the lines may
be for business customers, AT&T. suggests other explanations (AT&T Memorandum
Contra 29). For example, CLECs could be acting on behalf of other carriers. Another
possibility is that the CLECs could have failed to update their tariffs. Because, in such
cases, the lines are legitimate, AT&T concludes that they must be included in the
residential market share calculation.

Commission Conclusion

The first prong of Test 3 requires that, for each requested telephone exchange, an
applicant must demonstrate that at least 15 percent of total residential access lines are
provided by unaffiliated CLECs. In regard to OCC's argument that evidence of C1.ECs
serving 15 percent of the entire residential market with local/toll packages fails to
demonstrate any competitive impact on the market for BLES-only services, we find that
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the alternative providers set forth in Attachment B identify those CLECs that are
competing with AT&T's BLES offerings and have succeeded to win at least 15 percent of
the residential customers who otherwise would subscribe to AT&T's BLES.

With respect to OCC's contention that three of the identified altemative providers9
do not serve residential customers in the Canal Winchester, Groveport, and New Albany
exchanges, the Commission finds that the review of the specific CLECs' tariffs reflects that
the three CLECs do not provide residential services. Although we find merit in AT&T's
argument that 9-1-1 service demands extreme accuracy for all database entries, the record
does not provide sufficient evidence to support the claim that 9-1-1 listings for these three
CLECs are in fact for residential lines. AT&T offers some possible expIanations as to why
these three CLECs might have placed valid residential listings, but failed to provide any
evidence to support the accuracy or validity of these possAbIe explanations. With regard to
two CLECs, OCC argues that they formerly provided residential services but no longer
offer residential services. In response, AT&T claims that the 9-1-1 listings could be valid
listings placed at that time and have not been remarked to reflect the succeeding carrier.
The Corruivssion notes that based on the record (e.g., Hagan Affidavit at 16-17), at least for
one of the two CLECs, the residential customers that transitioned to a succeeding carrier
were residential customers served via a UNE-P arrangement. This means that these
residential customers were served over AT&T's switch and their line count would be part
of the LINE-P or LWC lines and not the 9-1-1 lines in dispute. The 9-1-1 listings data are
used to provide CLEC line counts that are served by the CLEC-0wned switch. Also,
AT&T claims that another possible explanation is that these three CLECs are acting on behalf
of other carriers, such as other CLECs or VolP providers. Although, it can be a valid
possibility, AT&T did not provide any evidence to support the claim. The Commission
notes that this is not the first appearance of this issue. The Consumer Groups opposing
AT&T's prior application raised the issue (See, 06-1013-TP-BLS, Opinion and Order issued
December 20, 2006, at 29). AT&T should have known that it needed to support its data by
evidence in the current proceeding when it decided to use the same type of data. Rules
4901:1-4-09(B)(3) and 4901:1-4-10(A), O.A.C., impose upon AT&T the burden of
demonstrating that as of the date of the application, it meets at least one of the competitive
market tests in each exchange area by providing the supporting information and detailed
analysis in the exhibits of its application. We find that AT&T failed to carry its burden of
proof regarding the residential 9-1-1 listings for these three CLECs.

Aocordingly, we shall exdude from the calculation of the percentage of residential
access lines served by unaffiliated CLECs in the Canal Winchester, Groveport, and New
Albany exchanges the access lines included in the residential 9-1-1 listings sheet which are
attributed to each of the three CLECs. This determination impacted all of the three
exchanges resulting in the percentage of residential access lines served by unaffiliated

9 Due to propitetary comcems, the epecific identity of these carriers wiSl remain canfidentiaL
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CLECs to be less than the 15 percent threshold required by Test 3. Accordingly, the Canal
Winchester, Groveport, and New Albany exchanges are not eligible for BLES altemative
regulation treatment because they do not meet one of the Test 3 requirements.

As to the OCC's argument that AT&T overstated the CLECs' residential market
share by relying upon carriers that are not actively rnarketing residential services, we
reject this argument. We find it unzeasonable to exdude the market share of a given CLEC
based upon its marketing activity, which may change from time-to-time. The fact that a
CLEC is successful in winning and keeping customers is a clear signal of the oompetitive
pressure the ILEC faces and to which it must respond. Finally, we are not convinced by
OCC's argument that we should exclude the market share of CLECs engaged in resale,
UNE-P, or LWC because these CLECs do not actively market to residential customers or
do not serve residential customers (Hagan Affidavit at 117). Specifically, the Commission
notes that OCC's witness Hagan recognizes that such lines represent a very small
percentage of total residential access lines reported by AT&T (Id.; Hagan Affidavit, Att.
KLH2).

Z. Facilities-based Providers

OCC's Position

Challenging AT&rs cornpliance with the second prong of Test 3, OCC notes that
the second prong requires the presence of at least two unaffiliated, facilities-based CLECs
providing BLES to residential customers. AT&T's application identifies MCI and Sage as
unaffiliated facilities-based CLECs that provide BLES to residential customers in each of
the six Test 3 exchanges. Because neither MCI/WorldCom nor Sage provides stand-alone
BLES to residential customers, OCC concludes that AT&T has failed to meet the second
prong of Test 3 for all six exchanges (OCC Opposition at 57).

AT&T's Position

Contrary to OCC's assertion, AT&T declares that MCI/WorldCom and Sage are
two unaffiliated facilities-based CLECs that are present and provide service to residential
customers (AT&T Memorandum Contra at 27). AT&T rejects as faulty OCC's argument
that MCI/WorldCom and Sage should be disqualffied for failure to provide stand-alone
BLES to residential customers.

Convnission Conclusion

The second prong of Test 3 requires that the applicant demonstrate that there are at
least two unaffiliated, facilities-based CLECs providing BLES to residential customers in
each requested exchange. Similar to our discussion regarding Test 4 above, we find that
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MCI/WorldCom and Sage are unaffiliated facilities-based CLECs for the purpose of Test
3. Pursuant to our discussion regarding Test 4, we also conclude that MCI/WorldCom
and Sage are unaffiliated, facilities-based CLECs providing BLES services to residential
customers in the relevant exchanges as listed in Attachment B of this opinion and order for
the purposes of meeting the second prong of Test 3.

3. Presence of Alternative Providers Serving the Residential
Market

OCC's Position

Referring to the third prong of Test 3, OCC states that the rtile requires the
presence of at least five alternative providers serving the residential market (OCC
Opposition at 57). Unlike Test 4, CLECs under Test 3 do not have to be facilities-based or
unaffiliated. Consequently, CLECs that are disquaIified under Test 4 may pass under Test
3 (Id.). With the exception of First Comm in the Salineville Exchange, OCC declares that
none of the Test 4 candidates qualify even if the facitities-based criterion is removed (Id. at
56-63). In summary, OCC concludes that AT&T has failed to carry its burden regarding
Test 3 and that AT&T should be denied BLES alternative regulation for the Belfast, Canal
Winchester, Groveport, Lewisville, New Albany, and Salineville exchanges.

AT&T's Position

In disagreement with OCC, AT&T asserts that there are at least five alternative
providers that are present and serving residential cttstomers in the Test 3 exchanges. In
response to OCC's claim that none of the providers, with the exception of First Conun in
the Salineville Exchange, comply with the third prong of Test 3, AT&T defines
competition differently. To AT&T, it is not necessary that customers view differing
services as interchangeable. What is critical is that competitors have the ability-actual or
potential-to take significant amounts of business away from each other (AT&T
Memorandum Contra at 27-28).

Commission Conclusion

We note that the majority of wireline and wireless alternative providers identified
by AT&T to satisfy the third prong of Test 3, have already been discussed in our
evaluation of the presence of at least five unafffiiated facilities-based alternative providers
serving the residential market under the second prong of Test 4. Therefore, we find that
the following altemative providers meet the third prong of Test 3: ACN, Comcast/Insight,
First Comm, New Access, Revolution, Talk America/Cavalier, and Trinsic.
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Specific to PNG, we find that, based on the data in the record, the company meets
all of the requirements of the third prong of Test 3. Specifically, we evaluated PNG's
operations in the four exchanges for which it was identified in AT&Ts application. The
record demonstrates that through resale of AT&T's residential services, PNG provides
residential services that compete with AT&T's BLES. PNG maintains residential tariffed
offerings and has residential White Pages listings in the Canal Winchester, Lewisville,
New Albany, and Salinevilie exchanges (AT&T Application at Ex. 3). Therefore, we find
that, based on the record, PNG should be considered for the purpose of satisfying the
criteria outlined in the third prong of Test 3 in these four exchanges. Similarly, we
evaluated Global Connection, Inc.'s operations in the Canal Winchester Exchange. The
record shows that Global Connection, Inc. provides residential services that compete with
AT&Ts BLES. Global Connection, Inc. maintains residential tariffed offerings and has
residential White Pages listings in the Canal Winch.ester Exchange. Therefore, we find
that, based on the record, Global Connection, Inc. should be considered for the purpose of
satisfying the criteria outlined in the third prong of Test 3 in Canal Winchester Exchange.

In regard to the wireless providers identified to satisfy Test 3-Alltel Wireless,
Sprint/Nextel, and Verizon Wireless-for the same reasons as stated in our discussion of
Test 4, we find that these wireless companies are alternative providers that satisfy the
third prong of Test 3 for those exchanges listed in Attachment B.

4. Exchanges Requiring Special Consideration Due to Unique
Circumstances

As in 06-1013-TP-BLS, the request for alternative regulation of BLS in the Canal
Winchester, Groveport, and New tllbany exchanges raises the unique situation of one
switch serving two exchanges. Unlike the scenario discussed with respect to Test 4, we
recognize that all three prongs of Test 3 require CLEC information, to the extent that
AT&T relies on CLECs to satisfy the third prong of Test 3. Examining the data filed in this
proceeding, we find that the data extracted by AT&T uses both the switch's CLLI code and
the first six digits of the telephone numbers (NPA-NXX), which are uniquely assigned to
the individual exchange by the North A.merican Numbering Plan Administrator
(NANPA). Accordingly, the data provided in AT&T's application for the Canal
Winchester and Groveport exchanges (i.e., CLECs lines leased from AT&T, CLECs lines
served over the CLEC's own switch, and ported telephone numbers sheet) represent the
various CLECs providing residential service in the individual exchange separately,
regardless of whether the CI.EC also serves customers in the other exchange served by the
same switch or not. Therefore, based on the record in this proceeding, we find that AT&T
has satisfied the second and third prongs of Test 3 in the Canal Winchester and Groveport
exchanges as outlined in Attachment C to this opinion and order.



07-259-TP-BLS -32-

As we determined earlier, based on the data in the record, the Canal Winchester,
Groveport, and New Albany exchanges identified by AT&Ts application specific to Test 3
meet some, but not all, of the requirements of the Test 3. Accordingly, the Canal
Winchester, Groveport, and New Albany exchanges are not eligible for BLES alternative
regulation treatment because they do not meet one of the Test 3 requirements. These
exchanges and the corresponding data are summarixed in Attachment C.

V. TARIFF AMENDMENTS

AT&T filed the proposed tariff modifications necessary to implement the pricing
flexibility rales set forth in Rule 4901:1-4-09(A), O.A.C. The necessary tariff revisions
include modifying the tariff structure to separate the competitive exchanges from the
noncompetitive exchanges. For tracking purposes, the exchanges appear in a matrix
format. This format includes col.untns for tier classification, maximum rate, and the
effective date of the proposed increase in the maximum rate. In exchanges that AT&T is
requesting competitive treatment, the company is proposing to apply any allowable BLES
increase to the access line portion of the monthly charge. The actual monthly charge has
not been increased in this application. Pricing flexibility rules also allow certain other
non-core Tier 1 services to receive Tier 2 pricing flexibility, AT&T's proposed tariff reflects
these changes as well. After a thorough review of the information provided by the
applicant, the Conunission believes that the tariff, as revised on May 25, 2007, and on June
6, 2007, is just and reasonable spedfic to those exchanges approved pursuant to this
opinion and order.

VI. OUT9TANDING PRQCUDURAL MAT TERS

OCC, after considering its challenges to the Commission's BLES alternative
regulation rules and the rules as applied, concludes that there is clear and convincing
evidence that extraordinary circumstances exist that necessitate a hearing on AT&T's
application (OCC Opposition at 8).

AT&T believes that OCC's request for a hearing should be denied inasmuch as
Rule 4901:1-4-09(G), O.A.C., has not been satisfied and because a hearing would only add
unnecessary delay to a process that was intended to be expedited and automatic (AT&T
Memorandum Contra at 7).

Based on the discussion and determinations incorporated within this opinion and
order, the Commission does not believe that a hearing is necessary. Therefore, we find
that OCC's request for a hearing should be denied.

On March 9, 2007, AT&T filed a motion for a protective order seeking confidential
treatment of CLEC-specific information concerning presence and services in specific
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telephone exchanges. AT&T contends that this kind of information is generally regarded
as confidential and/or proprietary. In a May 3, 2007, supplement to its motion for
protective order, AT&T sought to extend protective treatment to CLEC-specific market
data which AT&T cited in its memorandum opposing OCC's opposition to AT&T's
application. We find both motions to be reasonable and consistent with practice. The
motions shall, therefore, be granted.

On May 8, 2007, OCC filed a motion for protective order. Concurrently with its
motion for protective order, OCC filed a reply to AT&T's memorandum contra. OCC
states that its reply contains information that AT&T regards as confidential. While not
necessarily agreeing that all the information is confidential, OCC, nevertheless, seeks
protective treatment in accordance with a protective agreement entered into with AT&T.
The Commission finds OCC's motion to be reasonable and, therefore, it shall be granted.

VII. CONCLUSION

Upon a thorough review of the record in this proceeding, the Commission
deternvnes that, pursuant to Section 4927.03(A), Revised Code, AT&T has met its burden
of proof for those exchanges identified in Attachments A and B of this opinion and order.
Specifically, AT&T has demonstrated that the granting of the company's application for
BLES and other Tier I service flexibiHty in the designated exchanges is in the public
interest, that AT&T's BLES is subject to competition, that the company's customers have
reasonably available alternatives, and that there are no barriers to entry with respect to
BLES in those exchanges.

Moreover, as discussed in detail above, the Commission determines that AT&T's
application is complete and meets the filing requirements of Ruie 4901:1-4-09, O.A.C. The
Commission reoognizes its statutory charge to maintain a balance between ensuring the
availabifity of stand-alone BLES at just and reasonable rates, while at the same time
recognizing the continuing emergence of a competitive environment through flexible
regulatory treatment.

Accordingly, based on the record in this proceeding, the Commission finds that the
customers in exchanges listed in Attachments A and B of this opinion and order have
readily available altemative services to AT&T's BLES which are offered by the alternative
providers listed for the relevant exchange.

In aceordance with Chapter 4901:1-4, O.A.C., the Commission determines that
AT&T's application for alternative regulation of basic local exchange and other Tier 1
servic^es should be approved consistent with the terms of this opinion and order, for those
exchanges designated in Attachments A and B of this opinion and order. With respect to
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the exchanges designated in Attachment C, the application is denied inasmuch as it does
not meet all of the criteria set forth in the relevant competitive market tests.

VIII. FINDINGS OF FACT AND CONCLUSIONS OF LA W:

(1) On March 9, 2007, AT&T filed an application for approval of an
alternative form of regulation of BLES and other Tier 1 services in
11 exchanges in its incumbent service territory. AT&T filed its
application pursuant to Section 4927.03 and 4927.04, Revised Code.

(2) Rule 4901:1-4-10(C), O.A.C., sets forth 4 competitive tests. In order
to qualify for pricing flexibility for BLES and other Tier I services in
a particular exchange, the applicant has the burden to demonstrate
that it meets at least one of the competitive market tests set forth in
the rule.

(3) For the Belfast, Canal Winchester, Groveport, Lewisville, New
Albany, and SalinevIlle exchanges, AT&T relies on the competitive
test set forth in Rule 4901:1-4-10(C)(3), O.A.C. For the Barnesville,
Dresden, East Liverpool, Fiarrisburg, and St. ClairsviIle exchanges,
AT&T relies on the competitive test set forth in Rule 4901:1-4-
10(C)(4), O.A.C.

(4) On April 23, 2007, OCC filed a pleading opposing AT&T's
application.

(5) On May 3, 2007, AT&T filed a memorandum opposing OCC's April
23,2007, pieading.

(6) OCC filed a reply to AT&T's memorandum on May 8, 2007.

(7) AT&T's application complies with the filing requirements of Rule
4901:1-4-09, O.A.C.

(8) Consistent with the criteria set forth in Rule 4901:1-4-10(C)(4),
O.A.C., AT&T satisfies the applicable test and is granted aiternative
regulation of basic local exchange and other Tier 1 services
pursuant to Chapter 4901:1-4, O.A.C., for those exchanges
identified in Attachmettt A of this opinion and order.

(9) Consistent with the criteria set forth in Rule 4901:1-4-10(C)(3),
O.A.C., AT&T satlsfies the applicable test and is granted alternative
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regulation of basic local exchange and other Tier I servives
pursuant to Chapter 4901:1-4, O.A.C., for those exchanges
identified in Attachment B of this opinion and order.

It is, therefore,

ORDERED, That AT&T's application for alternative regulation of BLES and other
Tier 1 services is granted in part and denied in part, as discussed above. It is, further,

ORDERED, That for those exchanges identified in Attachments A and B of this
opinion and order, AT&T is granted Tier 2 pricing flexibility for all Tier 1 non-core
seivices and BLES and basic Caller ID will be subject to the pricing flexibility provided for
pursuant to Rule 4901:1-4-11, O.A.C. It is, further,

ORDERED, That, consistent with Rule 4901:1-4-11, O.A.C., AT&T shall provide
customer notice to affected customers a minimum of thirty days prior to any increase in
rates. It is, further,

ORDERED, That the tariff revisions and amendments filed on May 25, 2007, and
June 6, 2007, are approved relative to the exchanges for which BLES altemative regulation
is granted. It is, further,

ORDERED, That AT&T is authorized to file complete oopies of tariffs in final form
consistent with this opinion and order. AT&T shall ffie one copy in its TRP docket (or may
make such filing electronically as directed in Case No. 06-900-AU-WVR), and one copy in
this case docket. It is, further,

ORDERED, That.OCC's request for a hearing is denied. It is, further,

ORDERED, That, to the extent not addressed in this opirdon and order, all other
arguments are denied. It is, further,

ORDERED, That our approval of AT&T's application, to the extent set forth in this
opinion and order, does not constitute state action for the purpose of antitrust laws. It is
not our intent to insulate the company from the provisions of any state or federal law
which prohibits the restraint of trade. It is, further,

ORDERED, TI1at, except as specifically provided for in this opinion and order,
nothing shall be binding upon the Commission in any subsequent investigation or
proceeding involving the justness or reasonableness of any rate, charge, rule, or
regulation. It is, further,
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ORDERED, That the Docketing Division maintain for 18 months from the date of
this opinion and order, all documents that were filed under seal in conjunction with
AT&T's motion for protective order filed March 9, 2007, its supplement to motion for
protective order filed May 3, 2007, and OCCs motion for protective order filed May 6,
2007. It is, further,

ORDERED, That a copy of this opinion and order be served upon all parties and
interested persons of record.

(L_l ^'Mt4&
Paul A. Centolella

Valerie A. Lemniie

LDJ:ct

EnteW^Joral

Rened J. Jenkins
Secsetary

Donald L. Mason

t
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Aftachment A

AT&T Ohio
Case No. 07-259-TP-BLS

Test 4 Results

xchange Name
Test
Used

% Access
Liaes
Lost

# of
Unaflt.

F.B. AIt
Providen

Names of UndSHated
F.B. ait providers

Test #4
Result

amesvilte 4 .18% 8

ACN Crnnm.
Com.casdlnsight Phone
First Comm.
MCUWorldCom
New Access
Sage Telecom.
Talk America/Cavalier
Trinsic Comm. proved

resden 4 .01% 8

ACN Coamn.
First Comm.
MCUWorldCom
New Access
Revolution Comm.
Sage Telecom.
Talk America/Cavalier
Trinsic Comm. proved

East LIverpool 4 6.52% 7

ACN Comm.
Budget Phone
First Comm.
MCI/WorldCom
Sage Telecom.
Talk America/Cavalier
Trinaic Comm. pproved

ardeburg 4 .48% 8

ACN Comm.
Fiuat Comm.
MCT/4PorldCom
New Ac.cess
Revolution Comm.
Sage Teiecom.
Talk AmericalCavalier
Verizon Wiroless proved

t. Clairsvtle 4 .19% 8

ACN Cotmn.
ComcasVlnsight Phone
First Comm.
MCI/P/orldCom
New Access
Sage Telecam
Talk America/CavaGer
Trinsic Comm. oved

pape1 of 1 ^^^ G" "3



AtlaoFUnent B

AT&T Ohio
Case No. 07-259-TP-BLS

Test 3 Resnlts

Exchange
Name

Test
Used

%
CLEC
Market
Share

# Of
Unafit.

F.B.
CLECs

Name(s) of
Unaftiltated
F.B. CI.ECs

# of alt.
provid-

ers
Names of alw

providers
Test #3
Result

CU'WorldCom

First Comm.
New Access
Revolution Comm.
Talk AmericalCavalier

I Belfast 3 16.44% 2 Sage Teleoom 5 Trinsic Comrn. Approved

CIlWorldCom

ACN Comm.
First Camm.
PNG Telecom
Revolution Comm.

2 Lewisville 3 16.53% 2 Sage Teleoom 5 Talk America/Cavalier Approved

CUWorldCom

ACN Comm,
First Comm.
PNG Telecom
Revolution Cornm.

3 Salineville 3 17.47% 2 . Sage Telecom 5 Talk Amerioa/Cava&er Appmved

pa®e1of1

000c;-I



AttachmentC

AT&T Ohio
Case No. 07-259-TP-BLS

% #of
CLEC Unaflt. Name(s) of # of alt.

Test Market F.S Unaffiliated F.B. provid-
Exchange Name Used Share CLECs CLECs ers

lcsa
than MCI/WorldCom

1 Canal WinchesGer 3 15% 2 Sage Telecom 10

less
than MCUWorldCom

rt 3 15% 2 Sage Telecom 92 Gro vpo

less
thaa MCllWorldCom

3 New Albany 3 15% 2 Sage Telecom 10

page 1of I

Names ofalt. Test #3
provlders Result

ACN Coaun.
Comcast/Insight Phone
First Comm.
Global Cannection
Now Aecess
PNG Telecom
Revoluhion Contm.
Sprint/Nextel
Talk Amr.rica/Cavalier
Trinsic Comm. Danied

ACN Comm.
ComcasUlnsight Phone
FQSt Comm.
New Access
Revolution Comm.
Sprint!Nextel
Talk America/Cavalier
Trinaic Comm.
Verizon Wireless Denied

ACN Comm.
Comcast/Inaight Plwne
First Comm.
New Access
PNG Telecoxn
Revolution Connm.
SprinNNactel
Talk America/Cavalier
Trimsic Comm.
Verizon Wiroless Denied
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1.47 Presumptions in enactment of statutes.

.in enacting a statute, it is presumed that:

(A) Compliance with the constitutions of the state and of the United States is

intended;

(B) The entire statute is intended to be effective;

(C) A just and reasonable result is intended;

(D) A result feasible of execution is intended.

Effective Date: 01-03-1972

http://codes.ohio.gov/orc/gp1.47 7/10/2007
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111.15 Adoption and filing of agency
administrative code rules.

(A) As used in this section:

(1) "Rule" includes any rule, regulation, bylaw, or standard having a general and
uniform operation adopted by an agency under the authority of the laws governing
the agency; any appendix to a rule; and any internal management rule. "Rule"

does not include any guideline adopted pursuant to section 3301.0714 of the
Revised Code, any order respecting the duties of employees, any finding, any
determination of a question of law or fact in a matter presented to an agency, or
any rule promulgated pursuant to Chapter 119., section 4141.14, division (C)(1)
or (2) of section 5117.02, or section 5703.14 of the Revised Code. "Rule" includes

any amendment or rescission of a rule.

(2) "Agency" means any governmental entity of the state and includes, but is not
limited to, any board, department, division, commission, bureau, society, council,
institution, state college or university, community college district, technical college

district, or state community college. "Agency" does not include the general

assembly, the controlling board, the adjutant general's department, or any court.

(3) "Internal management rule" means any rule, regulation, bylaw, or standard

governing the day-to-day staff procedures and operations within an agency.

(4) "Substantive revision" has the same meaning as in division (3) of section

119.01 of the Revised Code.

(B)(1) Any rule, other than a rule of an emergency nature, adopted by any agency
pursuant to this section shall be effective on the tenth day after the day on which
the rule in final form and in compliance with division (B)(3) of this section is filed

as follows:

(a) The rule shall be filed in electronic form with both the secretary of state and
the director of the legislative service commission;

(b) The rule shall be filed in electronic form with the joint committee on agency

!rule review. Division (B)(1)(b) of this section does not apply to any rule to which

division (D) of this section does not apply.

http://codes.ohio.gov/orc/I 11. 15
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An agency that adopts or amends a rule that is subject to division (D) of this

section shall assign a review date to the rule that is not later than five years after

its effective date. If no review date is assigned to a rule, or if a review date
^ssigned to a rule exceeds the five-year maximum, the review date for the rule is

five years after its effective date. A rule with a review date is subject to review
under section 119.032 of the Revised Code. This paragraph does not apply to a

rule of a state college or university, community college district, technical college

district, or state community college.

If all filings are not completed on the same day, the rule shall be effective on the
tenth day after the day on which the latest filing is completed. If an agency in
adopting a rule designates an effective date that is later than the effective date
provided for by division (B)(1) of this section, the rule if filed as required by such
division shall become effective on the later date designated by the agency.

Any rule that is required to be filed under division (B)(1) of this section is also
subject to division (D) of this section if not exempted by division (D)(1), (2), (3),

(4), (5), (6), (7), or (8) of this section.

If a rule incorporates a text or other material by reference, the agency shall

,comply with sections 121.71 to 121.76 of the Revised Code.

(2) A rule of an emergency nature necessary for the immediate preservation of
the public peace, health, or safety shall state the reasons for the necessity. The
emergency rule, in final form and in compliance with division (B)(3) of this
section, shall be filed in electronic form with the secretary of state, the director of

the legislative service commission, and the joint committee on agency rule review.
The emergency rule is effective immediately upon completion of the latest filing,
except that if the agency in adopting the emergency rule designates an effective

date, or date and time of day, that is later than the effective date and time
provided for by division (B)(2) of this section, the emergency rule if filed as

required by such division shall become effective at the later date, or later date and

time of day, designated by the agency.

An emergency rule becomes invalid at the end of the ninetieth day it is in effect.
Prior to that date, the agency may file the emergency rule as a nonemergency

rule in compliance with division (B)(1) of this section. The agency may not refile
!the emergency rule in compliance with division (B)(2) of this section so that, upon

the emergency rule becoming invalid under such division, the emergency

http://codes.ohio.gov/orc/111.15 7/10/2007
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continue in effect without interruption for another ninety-day period.

(3) An agency shall file a rule under division (B)(1) or (2) of this section in
compliance with the following standards and procedures:

(a) The rule shall be numbered in accordance with the numbering system devised
by the director for the Ohio administrative code.

(b) The rule shall be prepared and submitted in compliance with the rules of the
legislative service commission.

(c) The rule shall clearly state the date on which it is to be effective and the date
on which it will expire, if known.

(d) Each rule that amends or rescinds another rule shall clearly refer to the rule
that is amended or rescinded. Each amendment shall fully restate the rule as

amended.

If the director of the legislative service commission or the director's designee
gives an agency notice pursuant to section 103.05 of the Revised Code that a rule
filed by the agency is not in compliance with the rules of the legislative service

commission, the agency shall within thirty days after receipt of the notice conform
the rule to the rules of the commission as directed in the notice.

(C) All rules filed pursuant to divisions (B)(1)(a) and (2) of this section shall be
recorded by the secretary of state and the director under the title of the agency
adopting the rule and shall be numbered according to the numbering system

devised by the director. The secretary of state and the director shall preserve the

rules in an accessible manner. Each such rule shall be a public record open to
public inspection and may be transmitted to any law publishing company that

wishes to reproduce it.

(D) At least sixty-five days before a board, commission, department, division, or
bureau of the government of the state files a rule under division ( B)(1) of this
section, it shall file the full text of the proposed rule in electronic form with the
joint committee on agency rule review, and the proposed rule is subject to
legislative review and invalidation under division ( I) of section 119.03 of the
Revised Code. If a state board, commission, department, division, or bureau
makes a substantive revision in a proposed rule after it is filed with the joint
committee, the state board, commission, department, division, or bureau shall

^"
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promptly file the full text of the proposed rule in its revised form in electronic form
with the joint committee. The latest version of a proposed rule as filed with the
joint committee supersedes each earlier version of the text of the same proposed

ule. Except as provided in division (F) of this section, a state board, commission,

department, division, or bureau shall also file the rule summary and fiscal analysis
prepared under section 121.24 or 127.18 of the Revised Code, or both, in

electronic form along with a proposed rule, and along with a proposed rule in

revised form, that is filed under this division.

As used in this division, "commission" includes the public utilities commission

when adopting rules under a federal or state statute.

This division does not apply to any of the following:

(1) A proposed rule of an emergency nature;

(2) A rule proposed under section 1121.05, 1121.06, 155.18, 1163.22, 349.33,

1707.201, 1733.412, 4123.29, 4123.34, 4123.341, 4123.342, 4123.40,

4123.411, 4123.44, or 4123.442 of the Revised Code;

(3) A rule proposed by an agency other than a board, commission, department,

,division, or bureau of the government of the state;

(4) A proposed internal management rule of a board, commission, department,

division, or bureau of the government of the state;

(5) Any proposed rule that must be adopted verbatim by an agency pursuant to
federal law or rule, to become effective within sixty days of adoption, in order to
continue the operation of a federally reimbursed program in this state, so long as

the proposed rule contains both of the following:

(a) A statement that it is proposed for the purpose of complying with a federal law
or rule;

(b) A citation to the federal law or rule that requires verbatim compliance.

(6) An initial rule proposed by the director of health to impose safety standards
and quality-of-care standards with respect to a health service specified in section
,3702.11 of the Revised Code, or an initial rule proposed by the director to impose
quality standards on a facility listed in division (A)(4) of section 3702.30 of the

;^^'3^".''"•^
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Revised Code, if section 3702.12 of the Revised Code requires that the rule be
adopted under this section;

A rule of the state lottery commission pertaining to instant game rules.

If a rule is exempt from legislative review under division (D)(5) of this section,

and if the federal law or rule pursuant to which the rule was adopted expires, is

repealed or rescinded, or otherwise terminates, the rule is thereafter subject to
legislative review under division (D) of this section.

(E) Whenever a state board, commission, department, division, or bureau files a
proposed rule or a proposed rule in revised form under division ( D) of this section,

it shall also file the full text of the same proposed rule or proposed rule in revised
form in electronic form with the secretary of state and the director of the
legislative service commission. Except as provided in division ( F) of this section, a

state board, commission, department, division, or bureau shall file the rule
summary and fiscal analysis prepared under section 121.24 or 127.18 of the

Revised Code, or both, in electronic form along with a proposed rule or proposed
rule in revised form that is filed with the secretary of state or the director of the

legislative service commission.

^r") Except as otherwise provided in this division, the auditor of state or the

auditor of state's designee is not required to file a rule summary and fiscal
analysis along with a proposed rule, or proposed rule in revised form, that the
auditor of state proposes under section 117.12, 117.19, 117.38, or 117.43 of the

Revised Code and files under division (D) or (E) of this section. If, however, the
auditor of state or the designee prepares a rule summary and fiscal analysis of the
original version of such a proposed rule for purposes of complying with section
121.24 of the Revised Code, the auditor of state or designee shall file the rule
summary and fiscal analysis in electronic form along with the original version of
the proposed rule filed under division (D) or (E) of this section.

Effective Date: 09-17-2002; 04-14-2006; 11-13-2006

http://codes.ohio.gov/orc/111.15 7/10/2007
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119.01 Administrative procedure definitions.

As used in sections 119.01 to 119.13 of the Revised Code:

(A)(1) "Agency" means, except as limited by this division, any official, board, or

commission having authority to promulgate rules or make adjudications in the civil

service commission, the division of liquor control, the department of taxation, the
industrial commission, the bureau of workers' compensation, the functions of any
administrative or executive officer, department, division, bureau, board, or
commission of the government of the state specifically made subject to sections

119.01 to 119.13 of the Revised Code, and the licensing functions of any
administrative or executive officer, department, division, bureau, board, or
commission of the government of the state having the authority or responsibility

of issuing, suspending, revoking, or canceling licenses.

Except as otherwise provided in division (I) of this section, sections 119.01 to
119.13 of the Revised Code do not apply to the public utilities commission.

Sections 119.01 to 119.13 of the Revised Code do not apply to the utility
radiological safety board; to the controlling board; to actions of the
superintendent of financial institutions and the superintendent of insurance in the
taking possession of, and rehabilitation or liquidation of, the business and property
of banks, savings and loan associations, savings banks, credit unions, insurance
companies, associations, reciprocal fraternal benefit societies, and bond
investment companies; to any action taken by the division of securities under
section 1707.201 of the Revised Code; or to any action that may be taken by the
superintendent of financial institutions under section 1113.03, 1121.06, 1121.10,
1125.09, 1125.12, 1125.18, 1157.01, 1157.02, 1157.10, 1165.01, 1165.02,
1165.10, 1349.33, 1733.35, 1733.361, 1733.37, or 1761.03 of the Revised Code.

Sections 119.01 to 119.13 of the Revised Code do not apply to actions of the
industrial commission or the bureau of workers' compensation under sections

4123.01 to 4123.94 of the Revised Code with respect to all matters of

adjudication, and to the actions of the industrial commission and bureau of
workers' compensation under division (D) of section 4121.32 , sections 4123.29,
4123.34, 4123.341, 4123.342, 4123.40, 4123.411, 4123.44, and 4123.442, and

divisions (B), (C), and (E) of section 4131.14 of the Revised Code.

(2) "Agency" also means any official or work unit having authority to promulgate
t^00>
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rules or make adjudications in the department of job and family services, but only

with respect to both of the following:

(a) The adoption, amendment, or rescission of rules that section 5101.09 of the
Revised Code requires be adopted in accordance with this chapter;

(b) The issuance, suspension, revocation, or cancellation of licenses.

(B) "License" means any license, permit, certificate, commission, or charter issued
by any agency. "License" does not include any arrangement whereby a person,
institution, or entity furnishes medicaid services under a provider agreement with
the department of job and family services pursuant to Title XIX of the "Social

Security Act," 49 Stat. 620 (1935), 42 U.S.C. 301, as amended.

(C) "Rule" means any rule, regulation, or standard, having a general and uniform
operation, adopted, promulgated, and enforced by any agency under the authority
of the laws governing such agency, and includes any appendix to a rule. "Rule"
does not include any internal management rule of an agency unless the internal
management rule affects private rights and does not include any guideline

adopted pursuant to section 3301.0714 of the Revised Code.

)(D) "Adjudication" means the determination by the highest or ultimate authority of
an agency of the rights, duties, privileges, benefits, or legal relationships of a
specified person, but does not include the issuance of a license in response to an
application with respect to which no question is raised, nor other acts of a

ministerial nature.

(E) "Hearing" means a public hearing by any agency in compliance with procedural
safeguards afforded by sections 119.01 to 119.13 of the Revised Code.

(F) "Person" means a person, firm, corporation, association, or partnership.

(G) "Party" means the person whose interests are the subject of an adjudication

by an agency.

(H) "Appeal" means the procedure by which a person, aggrieved by a finding,
decision, order, or adjudication of any agency, invokes the jurisdiction of a court.

,(I) "Rule-making agency" means any board, commission, department, division, or

bureau of the government of the state that is required to file proposed rules,

http://codes.ohio.gov/orc/119.01 7/10/2007
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amendments, or rescissions under division (D) of section 111.15 of the Revised
Code and any agency that is required to file proposed rules, amendments, or

rescissions under divisions (B) and (H) of section 119.03 of the Revised Code.

;Rule-making agency" includes the public utilities commission. "Rule-making

agency" does not include any state-supported college or university.

(J) "Substantive revision" means any addition to, elimination from, or other
change in a rule, an amendment of a rule, or a rescission of a rule, whether of a
substantive or procedural nature, that changes any of the following:

(1) That which the rule, amendment, or rescission permits, authorizes, regulates,

requires, prohibits, penalizes, rewards, or otherwise affects;

(2) The scope or application of the rule, amendment, or rescission.

(K) "Internal management rule" means any rule, regulation, or standard
governing the day-to-day staff procedures and operations within an agency.

Effective Date: 06-18-2002; 04-14-2006

y)(Y' ;'
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4927.01 Telecommunications - alternative
regulation definitions.

As used in this chapter:

(A) "Basic local exchange service" means:

(1) End user access to and usage of telephone company-provided services that
enable a customer, over the primary line serving the customer's premises, to

originate or receive voice communications within a local service area, and that

consist of the following:

(a) Local dial tone service;

(b) Touch tone dialing service;

(c) Access to and usage of 9-1-1 services, where such services are available;

(d) Access to operator services and directory assistance;

(e) Provision of a telephone directory and a listing in that directory;

(f) Per call, caller identification blocking services;

(g) Access to telecommunications relay service; and

(h) Access to toll presubscription, interexchange or toll providers or both, and
networks of other telephone companies.

(2) Carrier access to and usage of telephone company-provided facilities that
enable end user customers originating or receiving voice grade, data, or image
communications, over a local exchange telephone company network operated
within a local service area, to access interexchange or other networks.

(B) "Cable television service" means any transmission of video or other
programming service to subscribers and any subscriber interaction required for
the selection of that video or other programming service.

(C) "Local service area" means the geographic area within which a telephone
customer may complete a call to another telephone customer without being

9Q,0n r-
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assessed long distance toll charges.

(D) "Public telecommunications service" means the transmission by a telephone
mpany, by electromagnetic or other means, of signs, signals, writings, images,

sounds, messages, or data originating and terminating in this state regardless of
actual call routing, but does not include a system, including its construction,
maintenance, or operation, for the provision of telecommunications service, or any

portion of such service, by any entity for the sole and exclusive use of that entity,

its parent, a subsidiary, or an affiliated entity, and not for resale, directly or
indirectly; the provision of terminal equipment used to originate or terminate
telecommunications service; broadcast transmission by radio, television, or
satellite broadcast stations regulated by the federal government; or cable

television service.

(E) "Telephone company" means any company described in division (A)(2) of
section 4905.03 of the Revised Code that is a public utility under section 4905.02

of the Revised Code.

Effective Date: 04-05-2001

')OL',i-' ^,, >
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4927.02 State policy.

(A) It is the policy of this state to:

(1) Ensure the availability of adequate basic local exchange service to citizens

throughout the state;

(2) Rely on market forces, where they are present and capable of supporting a
healthy and sustainable, competitive telecommunications market, to maintain just

and reasonable rates, rentals, tolls, and charges for public telecommunications

service;

(3) Encourage innovation in the telecommunications industry;

(4) Promote diversity and options in the supply of public telecommunications

services and equipment throughout the state;

(5) Recognize the continuing emergence of a competitive telecommunications
environment through flexible regulatory treatment of public telecommunications

services where appropriate;

(6) Consider the regulatory treatment of competing and functionally equivalent

services in determining the scope of regulation of services that are subject to the
jurisdiction of the public utilities commission;

(7) Not unduly favor or advantage any provider and not unduly disadvantage
providers of competing and functionally equivalent services; and

(8) Protect the affordability of telephone service for low-income subscribers
through the continuation of lifeline assistance programs.

(B) The public utilities commission shall consider the policy set forth in this section
in carrying out sections 4927.03 and 4927.04 of the Revised Code and in reducing
or eliminating the regulation of telephone companies under those sections as to
any public telecommunications service.

Effective Date: 03-17-1989; 11-04-2005
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4927.03 Exemption orders.

(A)(1) The public utilities commission, upon its own initiative or the application of

a telephone company or companies, after notice, after affording the public and

any affected telephone company a period for comment, and after a hearing if it
considers one necessary, may, by order, exempt any such telephone company or
companies, as to any public telecommunications service , including basic local

exchange service, from any provision of Chapter 4905. or 4909., or sections

4931.01 to 4931.35 of the Revised Code or any rule or order adopted or issued
under those provisions, or establish alternative regulatory requirements to apply
to such public telecommunications service and company or companies; provided
the commission finds that any such measure is in the public interest and either of

the following conditions exists:

(a) The telephone company or companies are subject to competition with respect

to such public telecommunications service;

(b) The customers of such public telecommunications service have reasonably

available alternatives.

(2) In determining whether the conditions in division (A)(1)(a) or (b) of this
section exist, factors the commission shall consider include, but are not limited to:

(a) The number and size of alternative providers of services;

(b) The extent to which services are available from alternative providers in the

relevant market;

(c) The ability of alternative providers to make functionally equivalent or
substitute services readily available at competitive rates, terms, and conditions;

(d) Other indicators of market power, which may include market share, growth in
market share, ease of entry, and the affiliation of providers of services.

(3) To authorize an exemption or establish alternative regulatory requirements

under division (A)(1) of this section with respect to basic local exchange service,
the commission additionally shall find that there are no barriers to entry. Further,

as to an exemption with respect to basic local exchange service, the commission
shall not exempt a telephone company from sections 4905.20, 4905.21, 4905.22,

Mf^G lk3
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4905.231, 4905.24, 4905.241, 4905.242, 4905.243, 4905.244, 4905.25,

4905.26, 4905.30, 4905.32, 4905.33, 4905.35, and 4905.381 of the Revised

Code.

(B) In carrying out this section, the public utilities commission may prescribe

different classifications, procedures, terms, or conditions for different telephone

companies and for the public telecommunications services they provide, provided
they are reasonable and do not confer any undue economic, competitive, or

market advantage or preference upon any telephone company.

(C) The public utilities commission has jurisdiction over every telephone company

providing a public telecommunications service that has received an exemption or
for which alternative regulatory requirements have been established pursuant to
this section. As to any such company, the commission, after notice and hearing,

may abrogate or modify any order so granting an exemption or establishing
alternative requirements if it determines that the findings upon which the order
was based are no longer valid and that the abrogation or modification is in the
public interest. No such abrogation or modification shall be made more than five
years after the date an order granting an exemption or establishing alternative
requirements under this section was entered upon the commission's journal,

unless the affected telephone company or companies consent.

(D) The public utilities commission shall adopt such rules as it finds necessary to
carry out this section. It shall adopt rules initially implementing the amendment of
this section by H.B. No. 218 of the 126th general assembly within one hundred
twenty days after the effective date of the amendment. In adopting those rules,
the commission shall consider the establishment of elective alternative regulation
specific to a telephone company that is an incumbent local exchange carrier as

defined in 47 U.S.C. 251(h) having fewer than fifty thousand access lines.

Effective Date: 03-17-1989; 11-04-2005
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4901:1-4-01 Definitions.

^s used within this chapter, these terms denote the following:

(A) "Affiliate" means a person that (directly or indirectly) owns or controls, is

owned or controlled by, or is under common ownership or control with, another
person. For purposes of these rules, the term "own" means to own an equity
interest (or the equivalent thereof) of more than ten per cent.

(B) "Alternative provider" means a provider of competing service(s) to the basic
local exchange service offering(s), regardless of the technology and facilities used
in the delivery of the services (wireline, wireless, cable, broadband, etc.).

(C) "Basic local exchange service (BLES)" means end user access to and usage of

telephone company-provided services that enable a customer, over the primary
line serving the customer's premises, to originate or receive voice communications

within a local service area, and that consist of the following:

(1) Local dial tone service.

2) Touch tone dialing service.

(3) Access to and usage of 9-1-1 services, where such services are available.

(4) Access to operator services and directory assistance.

(5) Provision of a telephone directory and listing in that directory.

(6) Per call, caller identification blocking services.

(7) Access to telecommunications relay service.

(8) Access to toll presubscription, interexchange or toll providers or both, and
networks of other telephone companies. BLES also means carrier access to and
usage of telephone company-provided facilities that enable end user customers
originating or receiving voice grade, data or image communications, over a local
exchange telephone company network operated within a local service area, to
access interexchange or other networks.

(D) "Commission" means the public utilities commission of Ohio.
^O0Gr0
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(E) "Competitive local exchange carrier (CLEC)" means any facilities-based and
nonfacilities-based local exchange carrier that was not an incumbent local
exchange carrier on the date of the enactment of the Telecommunications Act of

1996 (1996 Act) or is not an entity that, on or after such date of enactment,

became a successor, assign, or affiliate of an incumbent local exchange carrier.

(F) "Elective alternative regulation plan (EARP)" means a plan adopted in case

number 00-1532-TP-COI under which an incumbent local exchange carrier

receives earnings-free regulation with greater pricing flexibility for services other

than BLES in exchange for specific commitments.

(G) "Facilities-based alternative provider" means a provider of competing service
(s) to the basic local exchange service offering(s) using facilities that it owns,
operates, manages or controls to provide such services, regardless of the
technology and facilities used in the delivery of the services (wireline, wireless,
cable, broadband, etc.).

(H) "Facilities-based competitive local exchange carrier" means any local
exchange carrier that uses facilities it owns, operates, manages or controls to

provide service(s) subject to the commission evaluation; and that was not an
;ncumbent local exchange carrier in that exchange on the date of the enactment

of the 1996 Act. Such carrier may partially or totally own, operate, manage or
control such facilities. Carriers not included in this classification are carriers
providing service(s) solely by resale of the incumbent local exchange carrier's

local exchange services.

(I) "Incumbent local exchange carrier (ILEC)" means with respect to any area, any
facilities-based local exchange carrier that: ( a) on the date of the enactment of

the 1996 Act, provided BLES in such area; and (b) ( i) on such date of enactment,
was deemed to be a member of the exchange carrier association pursuant to 47
C.F.R 69.601(b), as effective on May 1, 2006; or (ii) is a person or entity that, on
or after such date of enactment, became a successor or assignee of a member
described in clause.

(J) "Large ILEC" means any ILEC serving fifty thousand or more access lines
within Ohio.

(K) "Long-run service incremental cost (LRSIC)" represents the forward-looking
economic cost for a new or existing product that is equal to the per unit cost of ^j

Y9o`^1^'lJ^J1
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increasing the volume of production from zero to a specified level, while holding
all other product and service volumes constant. LRSIC does not include any
allocation of forward-looking common overhead costs. Forward-looking common
rverhead costs are costs efficiently incurred for the benefit of a firm as a whole
and are not avoided if individual services or categories of services are
discontinued. Further, forward-looking joint costs, which are the forward-looking
costs of resources necessary to provide a group or family of services shall be

added to or included in the LRSIC of the products or services.

(L) "Small ILEC" means any ILEC serving less than fifty thousand access lines

within Ohio.

(M) "Telephone exchange area" means a geographical service area established by

an ILEC and approved by the commission, which usually embraces a city, town, or

village and a designated surrounding or adjacent area. There are currently seven
hundred thirty-eight exchanges in the state.

(N) "Tier one" services include BLES as defined in section 4927.01 of the Revised
Code, as well as those services that are not essential but nevertheless retain such
a high level of public interest that these services still require regulatory oversight,
as set forth in paragraphs (A)(1)(a) and (A)(1)(b) of rule 4901:1-6-20 of the

Administrative Code.

(0) "Tier two" services include all regulated telecommunications services that do
not fall in tier one.

Effective: 08/07/2006

R.C. 119.032 review dates: 05/31/2011

Promulgated Under: 111.15

Statutory Authority: 4927.03

Rule Amplifies: 4927.01, 4927.02, 4927.03, 4927.04
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4901:1-4-06 Alternative regulation
commitments.

(A) Advanced services

(1) Advanced telecommunications services capability is the availability of high-

speed, full broadband telecommunications that enables a customer to originate
and receive high-quality data, graphics, and video using any technology (e.g.,
xDSL, cable, fiber optic, fixed wireless, satellite, or other system) at a minimum

rate of two hundred kilobits per second in one direction.

(2) An ILEC electing this alternative regulation plan must commit to provide the

following:

(a) High density central offices: No later than twelve months from the effective

date of the alternative regulation plan, an ILEC must provide advanced
telecommunications service capability from all class five central offices (CO) in its

traditional service territories which serve census tracts with a population density
of five hundred or more people per square mile as defined by the 2000 census.

(i) No later than twelve months from the effective date of the alternative

regulation plan, an ILEC must deploy broadband, advanced telecommunications
services upon customer demand within sixty days to any customer within twelve
thousand feet from a high density CO.

(ii) No later than twenty-four months from the effective date of the alternative
regulation plan, an ILEC must deploy broadband, advanced telecommunications
services upon customer demand within sixty days to any customer within eighteen

thousand feet from a high density CO.

(b) County seat central offices: For counties that do not meet the population
density criterion described in paragraph (A)(2)(a) of this rule, an ILEC must

provide advanced telecommunications service capability from all class five COs in
its traditional service territories that are within the county seat no later than

twelve months from the effective date of the alternative regulation plan.

(i) No later than twelve months from the effective date of the alternative
regulation plan, an ILEC must deploy broadband, advanced telecommunications

^() OuP-#3
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services upon customer demand within sixty days to any customer within twelve

thousand feet from a county seat CO.

(ii) No later than twenty-four months from the effective date of the alternative

regulation plan, an ILEC must deploy broadband, advanced telecommunications
services upon customer demand within sixty days to any customer within eighteen
thousand feet from a county seat CO.

(B) Lifeline assistance

(1) The ILEC must implement a lifeline program that provides eligible residential
customers with the maximum contribution of federally available assistance.

Eligible lifeline service consists of flat-rate monthly access line service with touch-

tone service.

(a) Credits: The ILEC shall credit one hundred per cent of all nonrecurring service
order charges for commencing service and a monthly amount that will ensure the

maximum federal matching contribution.

(b) Other benefits: Lifeline customers shall receive a waiver of the local exchange
service establishment deposit requirements, free blocking of toll and 900/976
'dialing patterns, an option to purchase call waiting and an option to purchase
other features for medical and/or safety reasons. Requests to purchase vertical
features must be signed by the customer certifying that the customer has a
legitimate need, either for medical or safety reasons, for the optional feature(s)

req uested .

(c) Restrictions: The discount will apply to only one access line per household.
Optional features, other than call waiting, are prohibited unless the phone
company receives a signed statement from the customer self-certifying that the
feature is necessary for medical and/or safety reasons. Existing lifeline customers

that have optional features prior to the adoption of this plan will be grandfathered

into the lifeline program so long as the customer makes no changes whatsoever to
their existing local exchange service. Telephone companies are prohibited from

marketing vertical services to existing or new lifeline customers.

(2) Lifeline assistance eligibility shall include:

(a) Home energy assistance program (LIHEAP, HEAP, and E-HEAP).

http://codes.ohio.gov/oac/4901 `/`3AI-4-06
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( b) Ohio energy credit program (OECP).

(c) Food stamps.

(d) Supplemental security income-blind and disabled (SSDI).

(e) Supplemental security income-aged (SSI).

(f) General assistance (including disability assistance [DA]).

(g) Medical assistance (medicaid), including any state program that might

supplant medicaid.

( h) Federal public housing/section eight.

( i) Ohio works first (formerly AFDC).

(j) National school lunch's free lunch program 42 U.S.C. 1751 to 1769h, as

effective on May 1, 2006.

( k) Household income at or below one hundred fifty per cent of the poverty level.

(3) Each ILEC participating in the EARP shall offer a lifeline assistance program to
eligible customers throughout the traditional service area of that carrier, in
conformance with this rule.

(a) ILECs with fifty thousand or more access lines shall automatically enroll
customers into lifeline assistance who participate in a qualifying program.
Additionally, such companies must also enroll customers who participate in a
qualifying program by using on-line company to agency verification or self-

certification.

(b) ILECs with less than fifty thousand access lines may use one or any
combination of automatic enrollment, on-line company to agency verification
and/or self-certification to enroll customers into lifeline assistance who participate
in a qualifying program.

(c) All ILECs must verify customer eligibility consistent with the federal
communication commission's requirements in 47 C.F.R. 54, as effective on May 1,

'2006, to enroll customers into lifeline assistance who qualify through household

income-based requirements.

http://codes.ohio.gov/oac/4901 `/`3AI-4-06
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(4) At no time will the monthly access line discounts cause the local service rates

to be less than zero.

(5) Lifeline assistance customers with past due bills for regulated local service
charges will be offered special payment arrangements with the initial payment not
to exceed twenty-five dollars before service is installed, with the balance for
regulated local charges to be paid over six equal monthly payments. Lifeline
assistance customers with past due bills for toll service charges will be required to
have toll restricted service until such past due toll service charges have been paid

or until the customer establishes service with a subsequent toll provider pursuant

to the minimum telephone service standards.

(6) Staff will work with the appropriate state agencies, which administer qualifying
programs for lifeline assistance, and the ILECs to negotiate and acquire on-line
access to the agencies' electronic databases for the purpose of accessing the
information necessary to verify a customer's participation in an eligible program,
and data necessary to automatically enroll customers into the lifeline program.
On-line verification and automatic enrollment will be in place within six months

after the effective date of a company's alternative regulation plan.

Y7) An ILEC is permitted to perform a verification audit of a customer already on

lifeline assistance service.

(8) All lifeline program activities must be coordinated through an advisory board
composed of commission staff, the office of the Ohio consumers' counsel,
consumer groups representing low-income constituents, and the company.
Commission staff will work with the advisory board to reach consensus. However,
where consensus is not possible, the commission's staff shall make the final

determination. Advisory board decisions on how the program is implemented and
the lifeline promotional plan are subject to commission review. Companies with

less than fifty thousand access lines may join with other such companies to form
one advisory board.

(9) The ILEC will establish an annual marketing budget for promoting lifeline and
performing outreach using ten cents per access line multiplied by the number of
residential access lines the company serves. The ILEC shall work with the advisory
board to reach a consensus, where possible, regarding how the marketing budget
funds will be spent. The marketing budget funds shall only be spent for the
promotion and marketing of lifeline service and not for the administrative costs of

^r-r-i-
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implementing and operating the lifeline program.

(C) Retail rate commitments

(1) An ILEC's offering of in-territory, BLES shall include flat-rate residential calling.

(2) Any measured-rate or optional extended area service plans that are being

provided to customers on the effective date of the alternative regulation plan shall
continue to be available to customers unless the commission subsequently
approves changes to these plans.

(3) Tier one rate caps

(a) Core service rate caps

(i) Tier one core services as used in these rules shall include BLES as defined in
section 4927.01 of the Revised Code, and basic caller ID only.

(ii) An ILEC adopting alternative regulation pursuant to this chapter, shall cap the
in-territory rates for tier one core service at the existing rates for so long as the
company remains under the EARP. The electing ILEC's existing rates shall
,represent the maximum or "ceiling" levels, below which the ILEC may lower or
raise rates upon making the appropriate filing with the commission.

(iii) The electing ILEC may not price below the LRSIC of each service plus a
common cost allocation. The ILEC may provide a common cost study to the
commission's staff to justify the common cost allocation or the ILEC may use a
default allocation of ten per cent for common costs.

(b) Noncore service rate caps

(i) Noncore tier one services shall include:

(a) Second and third local exchange service access lines.

(b) Call waiting.

(c) Call trace (*57).

)(d) Centrex access lines.

r)()0 ri J7
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(e) Private branch exchange ( PBX) trunks.

( f) Per line number identification blocking.

(g) Nonpublished number service.

(h) N11 access and usage, unless exempted.

(ii) An electing ILEC shall cap the rates for all in-territory, noncore, tier one

services at existing rates for twenty-four months from the effective date of the

alternative regulation plan.

(iii) During those twenty-four months, the electing ILEC may lower or raise rates
below the cap, upon making the appropriate filing with the commission.

(iv) The electing ILEC may not price below the LRSIC of each service plus a

common cost allocation. The ILEC may provide a common cost study to the

commission's staff to justify the common cost allocation or the ILEC may use a

default allocation of ten per cent for common costs.

(v) After twenty-four months, upward pricing flexibility for a second local
exchange access service line and call waiting shall be limited to no more than a
ten per cent increase in price per year for each service, up to a maximum cap for
the life of the plan that is double the initial rate for each service.

(vi) After twenty-four months, upward pricing flexibility for all other tier one,
noncore services shall be limited to a cap that is double the initial rate for the life
of the plan.

(4) Tier two services

(a) Tier two services include all regulated, public telecommunication services that
do not fall on tier one.

(b) Tier two service rates are not subject to any rate cap and may be priced at
market-based rates.

(c) The rate for any tier two service must recover the LRSIC associated with the
service plus a common cost allocation. The ILEC may provide a common cost
study to the commission's staff to justify the common cost allocation or the ILEC
may use a default allocation of ten per cent for common costs.

http://codes.ohio.gov/oac/4901`/`3Al -4-06 7/10/2007
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(5) Nothing herein prohibits an electing ILEC from seeking, through an appropriate
filing with the commission, the flexibility to discount tier one service rates, on an
exchange or on a wire center basis when an exchange has more than one wire

;enter, provided the company demonstrates that the discount is necessary to

meet competition and provided the discount is uniformly available to all tier one
service customers within the designated exchange(s) or wire center(s).

(6) Notice to customers of any changes in rates must comply with the notice

requirements established in the rules for competitive telephone companies.

Replaces: 4901:1-4-05

Effecti ve : 08/ 07/ 2006

R.C. 119.032 review dates: 05/31/2011

Promulgated Under: 111.15

Statutory Authority: 4927.03, 4927.04

Rule Amplifies: 4927.01, 4927.02, 4927.03, 4927.04

Prior Effective Dates: 7/18/02
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4901:1-4-09 BLES filing requirements and

process for application.

(A) An application and all required exhibits shall be made in the form provided by

the commission.

(B) Exhibits to an application

(1) An affidavit from an officer of the ILEC verifying that the applicant fully

complies with the elective alternative regulation commitments as required by
paragraphs (A) and (B) of rule 4901:1-4-06 of the Administrative Code for large

ILECs and as required by rule 4901:1-4-07 of the Administrative Code for small

ILECs.

(2) An identification of the telephone exchange area(s) for which the ILEC seeks
alternative regulation for BLES and other tier one services and the competitive
market test proposed by the applicant for each telephone exchange area.

(3) Supporting information and detailed analysis demonstrating that the applicant
meets, on a telephone exchange area basis, at least one of the competitive

market tests, as set forth in paragraph (C) of rule 4901:1-4-10 of the
Administrative Code. This information should be contained within an affidavit filed
by an officer of the ILEC attesting to the veracity of the data upon which the

application is premised.

(4) Any proposed tariff modifications necessary to implement the pricing flexibility

rules set forth in paragraph (A) of rule 4901:1-4-11 of the Administrative Code.

(5) Copy of proposed legal notice notifying the public of the filing of the

application and stating that objections can be filed with the commission consistent

with paragraph (F) of this rule. The public notice should occur within seven days of

the filing of the application and should be printed in the legal notice section of a

newspaper of general circulation in each county corresponding to the exchanges

for which BLES alternative regulation is being requested. The requesting ILEC
should confer with the commission staff regarding the content of the legal notice

prior to commencing with the publication of the public notice.

(C) The application shall be designated by the commission's docketing division

^() fl`'>f'>.0
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using the case purpose code "BLS". On the same day that the ILEC files its

complete application with the commission, the ILEC shall deliver one copy of its

application to the office of the Ohio consumers' counsel.

(D) All persons seeking intervention in order to be considered as a party in the
proceeding must file the appropriate motion to intervene within fourteen calendar

days of the filing of the ILEC's application.

(E) Confidential information filed by the ILEC will be eligible for proprietary

treatment in accordance with rule 4901-1-24 of the Administrative Code. Parties

shall be afforded access to all confidential information and supporting data
addressed within an application by entering into a protective agreement with the

ILEC. The ILEC has the duty to negotiate such agreements in good faith with the

parties in a timely manner and the commission will decide any issues that the
parties are unable to resolve regarding the protective agreement.

(F) Any person or party who can show good cause why such application should not
be granted must file with the commission a written statement detailing the
reasons within forty-five calendar days after the application is docketed.

(G) With respect to the four tests identified in paragraph (C) of rule 4901:1-4-10

of the Administrative Code, an ILEC's application shall be approved automatically

and become effective on the one hundred twenty-first day after the initial filing,
unless suspended by the commission, the legal director, or an attorney examiner.
A suspension may be granted at any time if deemed appropriate. A hearing will
not be held absent extraordinary circumstances established through clear and
convincing evidence, satisfying the commission, that a hearing is needed. Where
the commission determines a hearing is necessary and/or a suspension is ordered,
the commission will render a decision on the application within two hundred

seventy days of filing.

(H) An application containing an alternative competitive market test (i.e., a test
not found in paragraphs (C)(1) to (C)(4) of rule 4901:1-4-10 of the Administrative
Code) will not be subject to the automatic time frames set forth in paragraph (G)

of this rule. The commission will establish the appropriate process and time
frames for consideration of such application after reviewing each relevant

application.

(I) All parties shall electronically serve their discovery requests. All discovery

00Or3"Pi
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responses are to be electronically served within ten days of being initially served

with the discovery request.

I)) The commission, legal director, or attorney examiner may modify the time

frames stated herein based upon a material modification filed subsequent to the

initial application.

Effective: 08/07/2006

R.C. 119.032 review dates: 05/31/2011

Promulgated Under: 111.15

Statutory Authority: 4927.03

Rule Amplifies: 4927.03
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4901:1-4-10 Competitive market tests.

(A) In order to qualify for pricing flexibility for BLES and other tier one services,

the applicant has the burden to demonstrate that as of the date of the application,
the ILEC meets at least one of the competitive market tests set forth in paragraph
(C) of this rule in each of the requested telephone exchange area(s). Thus, an

application for alternative regulation of BLES and other tier one services may
contain more than one telephone exchange area, but the test(s) must be applied

to each telephone exchange area individually within that application.

(B) For any telephone exchange area(s) in which the ILEC is not granted
alternative regulation for BLES and other tier one services, the ILEC's BLES and
other tier one services remain subject to all the requirements of EARP, including
the pricing requirements pursuant to paragraph (C) of rule 4901:1-4-06 of the
Administrative Code. For any telephone exchange area(s) in which the ILEC is
granted alternative regulation for BLES and other tier one services, pricing

flexibility for the ILEC's BLES and other tier one services will not be subject to

paragraph (C)(3) of rule 4901:1-4-06 of the Administrative Code. All of the
remaining requirements of EARP will continue to apply to the ILEC's retail service

'offerings.

(C) If the applicant can demonstrate that at least one of the following competitive

market tests is satisfied in a telephone exchange area, the applicant will be
deemed to have met the statutory criteria found in division (A) of section 4927.03
of the Revised Code for BLES and other tier one services in that telephone
exchange area. These competitive market tests do not preclude an ILEC from
proposing to demonstrate the statutory criteria are satisfied through an
alternative competitive market test.

(1) An applicant must demonstrate in each requested telephone exchange area
that at least twenty-five per cent of total residential access lines are provided by
unaffiliated CLECs, and at least twenty per cent of total company access lines
have been lost since 1996 as reflected in the applicant's annual report filed with
the commission for 1996.

(2) An applicant must demonstrate in each requested telephone exchange area
,that at least twenty per cent of total residential access lines are provided by
unaffiliated CLECs, and the presence of at least two unaffiliated facilities-based

^^0 P" IC03
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CLECs providing BLES to residential customers.

(3) An applicant must demonstrate in each requested telephone exchange area
*hat at least fifteen per cent of total residential access lines are provided by

una#filiated CLECs, the presence of at least two unaffiliated facilities-based CLECs
providing BLES to residential customers, and the presence of at least five

alternative providers serving the residential market.

(4) An applicant must demonstrate that in each requested telephone exchange

area that at least fifteen per cent of total residential access lines have been lost

since 2002 as reflected in the applicant's annual report filed with the commission
in 2003, reflecting data for 2002; and the presence of at least five unaffiliated
facilities-based alternative providers serving the residential market.

(D) For purposes of demonstrating that a competitive market test is satisfied
under this rule, the applicant may, in its competitive market test, count as a CLEC
or an alternative provider, any affiliate of an ILEC other than the applicant,
serving the residential market in the requested telephone exchange areas.

Effective: 08/07/2006

R.C. 119.032 review dates: 05/31/2011

Promulgated Under: 111.15

Statutory Authority: 4927.03

Rule Amplifies: 4927.03

^-
°1^E'% yv•.

http://codes.ohio.gov/oac/4901`/`3AI -4-10 7/10/2007



CERTIFICATE OF SERVICE

I hereby certify that a true copy of the foregoing Appendix Volume 2 submitted on behalf

of Appellant, the Office of the Ohio Consumers' Counsel was served by regular U.S. mail,

postage prepaid upon the counsel listed below this 161h day of July, 2007.

Terry I/Ette
Assistant Consumers' Counsel

SERVICE NOTICE

STEPHEN A. REILLY JON F. KELLY
WILLIAM L. WRIGHT MARY RYAN FENLON
Attorney General Section AT&T Ohio
Public Utilities Commission of Ohio 150 E. Gay Street, Room 4-A
180 East Broad Street, 9`h Floor Columbus, Ohio 43215
Columbus, Ohio 43215-3793


	page 1
	page 2
	page 3
	page 4
	page 5
	page 6
	page 7
	page 8
	page 9
	page 10
	page 11
	page 12
	page 13
	page 14
	page 15
	page 16
	page 17
	page 18
	page 19
	page 20
	page 21
	page 22
	page 23
	page 24
	page 25
	page 26
	page 27
	page 28
	page 29
	page 30
	page 31
	page 32
	page 33
	page 34
	page 35
	page 36
	page 37
	page 38
	page 39
	page 40
	page 41
	page 42
	page 43
	page 44
	page 45
	page 46
	page 47
	page 48
	page 49
	page 50
	page 51
	page 52
	page 53
	page 54
	page 55
	page 56
	page 57
	page 58
	page 59
	page 60
	page 61
	page 62
	page 63
	page 64
	page 65
	page 66
	page 67
	page 68
	page 69
	page 70
	page 71
	page 72
	page 73
	page 74
	page 75
	page 76
	page 77
	page 78
	page 79
	page 80
	page 81
	page 82
	page 83
	page 84
	page 85
	page 86
	page 87
	page 88
	page 89
	page 90
	page 91
	page 92
	page 93
	page 94
	page 95
	page 96
	page 97
	page 98
	page 99
	page 100
	page 101
	page 102
	page 103
	page 104
	page 105
	page 106
	page 107
	page 108
	page 109
	page 110
	page 111
	page 112
	page 113
	page 114
	page 115
	page 116
	page 117
	page 118
	page 119
	page 120
	page 121
	page 122
	page 123
	page 124
	page 125
	page 126
	page 127
	page 128
	page 129
	page 130
	page 131
	page 132
	page 133
	page 134
	page 135
	page 136
	page 137
	page 138
	page 139
	page 140
	page 141
	page 142
	page 143
	page 144
	page 145
	page 146
	page 147
	page 148
	page 149
	page 150
	page 151
	page 152
	page 153
	page 154
	page 155
	page 156
	page 157
	page 158
	page 159
	page 160
	page 161
	page 162
	page 163
	page 164
	page 165
	page 166
	page 167
	page 168
	page 169
	page 170
	page 171
	page 172
	page 173
	page 174
	page 175
	page 176
	page 177
	page 178
	page 179
	page 180
	page 181
	page 182
	page 183
	page 184
	page 185
	page 186
	page 187
	page 188
	page 189
	page 190
	page 191
	page 192
	page 193
	page 194
	page 195
	page 196
	page 197
	page 198
	page 199
	page 200
	page 201
	page 202
	page 203
	page 204
	page 205
	page 206
	page 207
	page 208
	page 209
	page 210
	page 211
	page 212
	page 213
	page 214
	page 215
	page 216
	page 217
	page 218
	page 219
	page 220
	page 221
	page 222
	page 223
	page 224
	page 225
	page 226
	page 227
	page 228
	page 229
	page 230
	page 231
	page 232
	page 233
	page 234
	page 235
	page 236
	page 237
	page 238
	page 239
	page 240
	page 241
	page 242
	page 243
	page 244
	page 245
	page 246
	page 247
	page 248
	page 249
	page 250
	page 251
	page 252
	page 253
	page 254
	page 255
	page 256
	page 257
	page 258
	page 259
	page 260
	page 261
	page 262
	page 263
	page 264
	page 265
	page 266
	page 267
	page 268
	page 269
	page 270
	page 271
	page 272
	page 273
	page 274
	page 275
	page 276
	page 277
	page 278
	page 279
	page 280
	page 281
	page 282
	page 283
	page 284
	page 285
	page 286
	page 287
	page 288
	page 289
	page 290
	page 291
	page 292
	page 293
	page 294
	page 295
	page 296
	page 297
	page 298
	page 299
	page 300
	page 301
	page 302
	page 303
	page 304
	page 305
	page 306
	page 307
	page 308
	page 309
	page 310
	page 311
	page 312
	page 313
	page 314
	page 315
	page 316
	page 317
	page 318
	page 319
	page 320
	page 321
	page 322
	page 323
	page 324
	page 325
	page 326
	page 327
	page 328
	page 329
	page 330
	page 331
	page 332
	page 333
	page 334
	page 335
	page 336
	page 337
	page 338
	page 339
	page 340
	page 341
	page 342
	page 343
	page 344
	page 345
	page 346
	page 347
	page 348
	page 349
	page 350
	page 351
	page 352
	page 353
	page 354
	page 355
	page 356
	page 357
	page 358
	page 359
	page 360
	page 361
	page 362
	page 363
	page 364
	page 365
	page 366
	page 367
	page 368
	page 369
	page 370
	page 371
	page 372
	page 373
	page 374
	page 375
	page 376
	page 377
	page 378
	page 379
	page 380
	page 381
	page 382
	page 383
	page 384
	page 385
	page 386
	page 387
	page 388
	page 389
	page 390
	page 391
	page 392
	page 393
	page 394
	page 395
	page 396
	page 397
	page 398
	page 399
	page 400
	page 401
	page 402
	page 403
	page 404
	page 405
	page 406
	page 407
	page 408
	page 409
	page 410
	page 411
	page 412
	page 413
	page 414
	page 415
	page 416
	page 417
	page 418
	page 419
	page 420
	page 421
	page 422
	page 423
	page 424
	page 425
	page 426
	page 427
	page 428
	page 429
	page 430
	page 431
	page 432
	page 433
	page 434
	page 435
	page 436
	page 437
	page 438
	page 439
	page 440
	page 441
	page 442
	page 443
	page 444
	page 445
	page 446
	page 447
	page 448
	page 449
	page 450
	page 451
	page 452
	page 453
	page 454
	page 455
	page 456
	page 457
	page 458
	page 459
	page 460
	page 461
	page 462
	page 463
	page 464
	page 465
	page 466
	page 467
	page 468
	page 469
	page 470
	page 471
	page 472
	page 473
	page 474
	page 475
	page 476
	page 477
	page 478
	page 479
	page 480
	page 481
	page 482
	page 483
	page 484
	page 485
	page 486
	page 487
	page 488
	page 489
	page 490
	page 491
	page 492
	page 493
	page 494
	page 495
	page 496
	page 497
	page 498
	page 499
	page 500
	page 501
	page 502
	page 503
	page 504
	page 505
	page 506
	page 507
	page 508
	page 509
	page 510
	page 511
	page 512
	page 513
	page 514
	page 515
	page 516
	page 517
	page 518
	page 519
	page 520
	page 521
	page 522
	page 523
	page 524
	page 525
	page 526
	page 527
	page 528
	page 529
	page 530
	page 531
	page 532
	page 533
	page 534
	page 535
	page 536
	page 537
	page 538
	page 539
	page 540
	page 541
	page 542
	page 543
	page 544
	page 545
	page 546
	page 547
	page 548
	page 549
	page 550
	page 551
	page 552
	page 553
	page 554
	page 555
	page 556
	page 557
	page 558
	page 559
	page 560
	page 561
	page 562
	page 563
	page 564
	page 565
	page 566
	page 567
	page 568
	page 569
	page 570
	page 571
	page 572
	page 573
	page 574
	page 575
	page 576
	page 577
	page 578
	page 579
	page 580
	page 581
	page 582
	page 583
	page 584
	page 585
	page 586
	page 587
	page 588
	page 589
	page 590
	page 591
	page 592
	page 593
	page 594
	page 595
	page 596
	page 597
	page 598
	page 599
	page 600
	page 601
	page 602
	page 603
	page 604
	page 605
	page 606
	page 607
	page 608
	page 609
	page 610
	page 611
	page 612
	page 613
	page 614
	page 615
	page 616
	page 617
	page 618
	page 619
	page 620
	page 621
	page 622
	page 623
	page 624
	page 625
	page 626
	page 627
	page 628
	page 629
	page 630
	page 631
	page 632
	page 633
	page 634
	page 635
	page 636
	page 637
	page 638
	page 639
	page 640
	page 641
	page 642
	page 643
	page 644
	page 645
	page 646
	page 647
	page 648
	page 649
	page 650
	page 651
	page 652
	page 653
	page 654
	page 655
	page 656
	page 657
	page 658
	page 659
	page 660
	page 661
	page 662
	page 663
	page 664
	page 665
	page 666
	page 667
	page 668
	page 669
	page 670
	page 671
	page 672

