THE SUPREME COURT OF OHIO

STATE OF OHIO,

Appellant,

TIMOTHY M. WAMSLEY,

Appellee.

Supreme Court Case No. 2006-2135

On Appeal from the Columbiana
County Court of Appeals
Seventh Appellate District

C.A. Case No. 05 CO 11

REPLY BRIEF OF APPELLANT STATE OF OHIO

‘Robett L. Herron #0022159

Columbiana County Prosecuting Attorney

Tammie M. Jones #00303050
Assistant Prosecuting Attorney
COUNSEL OF RECORD

Columbiana County Courthouse
105 South Market Street
Lisbon, Ohio 44432

(330) 420-0140

Fax No. (330) 424-0944

COUNSEL FOR APPELLANT
STATE OF CHIO

David H. Bodiker #0016590
Ohio Public Defender

Katherine A. Szudy #0076729
Assistant State Public Defender
COUNSEL OF RECORD

Ohio Public Defender's Office
8 East Long Street- 11® Floor
Columbus, Ohio 43215
(614) 466-5394

Fax No. (614) 752-5167

COUNSEL FOR APPELLEE
TIMOTHY M.WAMSLEY

FILED
JUL 37 2007

CLERK OF GOURT
L SUPREME GOURT 0F ohi |




TABLE OF CONTENTS

PAGE
Table of AUHOTIEIES. . .ot i ittt e it et e it e iene mere st i
Statement of the Case and Facts. . ..cv v vevrrianniieeeaenenenannan e 1
Reply to Appellee’s Proposition of Law No. L ... .. .oooviiiiiniiinn s 3

When a defendant does not object to the trial court’s failure to séparately
and specifically charge the jury with every element of the crime(s) with
which the defendant is charged, the error is reviewed under the plain-error

doctrine.

"Reply to Appellee’s Proposition of LawNo. IL . ... oo vniiaenienenn.. 5
A court of appéals errs by épplying the structural error doctrine in a plain
error analysis.

ConclusSion. ...oovuvveiviaiiiiaiiieinininn. TP OPRRPN S 11
ProofofService.....................; ................... et teetraerateeeeeeeanearearanan 13

i




TABLE OF AUTHORITIES

CASES

Blount-Hill v. Bd. of Educ. (C.A. 6, 2006), 195 Fed. Appx. 482................
Johnson v. United States (1997), 520 U.S. 461...........ooeiiiiiiiiiiiinin
State v. Adams (1980) 62 Ohio St.2d 151.......... et ae e e e s
 State v. Barnes (2002) 94 Ohi0 St 3d 21.neveeeeer e reeesessnes
State v. Dimitrov (Feb. 15, 2001) 2001 Ohio 4133 8™ Dist. No. 76986........
State v. Hill (2001) 92 Ohio 5t.3d 191............coev.

State v. Howard, 2007 WL 1806077 (Ohio App. 7h Dist, 6-19-2007)...........
 State v. Long (1978) 53 Ohio St.2d 91.....ccooiiiiiiiiiiiianea,

State v. Madrigal (2000) 87 Ohio St. 3d 378....viiiiiii s

State v. Martin (2004) 103 Ohio St. 3d 385,

State v. Smith, 1989 WL 4275 (Ohio App. 11" Dist., Jan.20, 1989)..............

State v. Wamsley, Seventh Dist. No. 05 CO 11, 2006-Ohio-5303.................

State v. Underwood (1983) 3 Ohio St.3d 12,

RULES
Criminal Bule 30, . oot e aaenes

Criminal Rule 52(B).....ccoviiiiiiiiiiiiin e

OTHER AUTHORITY
4-511 OJI Section 511.21 (2005)...............

Black’sLawDictionary454(6thEd., 1990} .. as

-1i-

-PAGE

4

10



STATEMENT OF THE CASE AND FACTS

Janet Sue Stoddard, the victim in this matter, and appellant had been involved in an on-
again, off- again romantic relationship for approximately six years prior to the incident. The
victim had rented an a,partmeht at 800 Dresden Avenue apartment on her own as a result of'
problems in the relationship. (Tr., p. 95) Appellant never resided at the Dresden Avenue
apartment, did not paj* rent, did not have a key to the apartment and was not welcome at the
apartment on May 29, 2004. (Tr., p. 95,103, 109) Appellant had stayed at the apartment
several nights priﬂ;r to the incident, but did not reside with the victim. (Tr., p.104,109) Earlier
in the day on May 29, 2004, the victim had called police to remove appellant from the apartment.
(Tr., p. 97) According to the testimony of the landlord, Mr Scott, appellant was not permitted to
be at the apartment, did not péy rent, was not part of the verbal lease agreement and had been
removed from the apartment on a couple of occasions. (Tr., p. 57-39).

On May 29, 2004 at about 10 p.m., the victim was awakened by Vappellant who had
broken into her apartment &t 800 Dresden Aveﬁuc and kicked and beat her about the head. (Ir.,
p. 105) When police arrived, they heard a woman screaming for help. (Tr., p. 44) Upon his
arrival, Officer Patrick Wright encountered the appellant coming down the steps of the apartment
(Tr., p. 47) and also saw the victim on the steps with her face and hair covered in blood. (Tr., p.
47). The victim told Officer Wright that appellant had broken into her apartment and "kicked

the hell out of me." (Tr., p. 48). Additionally, two other individuals were standing near the



scene, including the victim's landlord, Ronald Scott. Mr. Scott had observed the appellant use
his shoulder to shatter the wooden door to the apartment and break the lock (Tr., p. 67) Mr.
Scott also heard the victim screaming, “he's trying to kill me.” (Tr., p. 64) Ambulance
persénnel were summoned and the victim advised them that her ex-boyfriend had attacked her.
(Tr., p. 80) The ambulance attendant, Marty Thorn, described the victim's injuries as being a
strike to the upper back and back of her head resulting in bleeding and a gash leaving a flap of
skin loose. (Tr., p. 77) Mr. Thorn testified that the injuries appeared consistent with a kick to
the head and that the victim was also choked. (Tr., p- 82) Further testimony by the victim's ex-
husband, Richard Stoddard, revealed that the appellant had been in a fight with Mr. Stoddard
shortly before the attack in the victim's home wherein Richard Stoddard had knocked the
appellant out. (Tr., p. 115) Despite her testimony at trial as an adverse witness, the victim did
- testify that the appellant stated "See what Richard did to me? Now, you're gonna get yours."
during the attack. (Tr., p. 102)

Appellant, Timothy M. Warnsley, was indicted by the Columbiana County Grand Jury for
one count of Aggravated Burglary, ORC Section 2911.11(A)(1), a felony one, on or about June
24, 2004. The case finally proceeded to jury trial on December 7, 2004.

Following a full trial by jury, the defendant was convicted as charged of Aggravated
Burglary, ORC Section 2911.11(A)(1), a felony one. Arsentencing hearing was conducted on
February 25, 2005. After that hearing and by judgment entry dated February 28, 2003, appellant
was sentenced to a definite four-year term of incarceration in a state correctional facility.
Appellant timely appealed his conviction to the Seventh District Court of Appeals setting forth

six assignments of error. On October 3, 2006, the Seventh District Court of Appeals reversed



appellant's conviction and remanded the matter for retrial. The appellate court held that the
appellant's third assignment of error was dispositive, finding that the trial court's failure to
instruct on the culpable mental state required for trespass and to define the underlying crime of
assault warranted reversal. The State of Ohio timely filed a notice of appeal to this Honorable
Court on November 17, 2006. The appeal was accepted by this Honorable Court on March 2,

2007.

REPLY TO APPELLEE’S FIRST PROPOSITION OF LAW

When a defendant does not object to the trial court’s failure to separaxély and

specifically charge the jury with every element of the crime(s) with which the

defendant is charged, the etror is reviewed under the plain-error doctrine.

Thc% Criminal Rules provide that errors in jury instructions may not be challenged absent a
timely objection. Criminal Rule 30(4). Absent an objection at trial, appellate review of an error
is limited to review under the plain error doctﬁne. State v. Adams (1980) 62 Ohio St.2d 151;
Johnson v, United States (1997), 520 U.S. 461. As appellee notes, this legal standard is well
established. The plain error rule provides that "plain errors or defects affécting substantial rights
may be noticed although they were not brought to the attention of the court." Criminal Rule
32(B).

A defendant bears the burden of proof with regard to plain error and must show (1) that
the trial court erred, (2) that the error was plain or obvious and (3) that the error affected his
substantial rights. State v. Martin (2004)-103 Ohio St. 3d 385 citing State v. Barnes (2002) 94
Ohio St. 3d 21. Once plain error is shown, an appellate court maintains discretion and does not
have to notice the plain error. Id In fact, such error is only to be noficed "with the utmost
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caution, under exceptional circumstances and only to prevent a manifest miscarriage of justice."”
Id.., quoting State v. Long (1978) 53 Ohio St.2d 91, syllabus paragraph 3. Reversal is only
appropriate when, after review of the entire record, the reviewing court finds that the outcome of
the proceedings would have clearly been different but for the error. Long, supra. See also, State
v. Underwood (1983) 3 Ohio St.3d 12.

This Court has held that failure to instruct on all the elements of an offcnse is not .
necessarily reVersible as plain error. State v. Adams (1980) 62 Ohio St.2d. 151,  Jury
instructions are to be read as a whole and any errors or omissions are to be interpreted in the
context of the entire charge. State v. Madrigal (2000) 87 Ohio St. 3d 378, 396. If error is found
in the instructions, and no objection has been raised at trial, an appellate court must review the
entire record and determine whether there has been a manifest fniscarriage of justice. Adams,
supra.

Appellee does not dispute the appellant's first proposition concerning the inapplicability
of the structural‘error doctrine in cases where no objection has been made at the trial level. In
~ fact, appellee acknowledges the Adams standard as being the appropriate and applicable standard
here. But, appellee’s assertion that the appellate court’s review of the structural error doctrine
was merely dicta is incorrect. (See Réply to Appellee’s Second Proposition of Law, infta.)

Contrary to this Court’s cautions in State v. Hill (2001) 92 Ohio St.3d 191, the court of
appeals applied the structural error doctrine absent any objection to the jury instructions to find
reversible error. The result is an unwarranted expansion of the plain error rule wherein a finding
of prejudicial reversible error can be made without a finding of manifest injustice. Stated another

‘way, the appellate court created a per se plain error rule despite this Court’s rejection of same in



Hill, supra.

REPLY TO APPELLEE’S SECOND PROPQSITION OF LAW

A court of appeals errs by applying the structural error docirine in a plain error

analysis. -

Appellee erroneously contends that the court of appeals’ reference to the structural error
doctrine was merely dicta that came laﬁer the couﬁ had concluded that the trial court had
committed prejudicial and plain error. (Appellee’s Merit Brief, p.6). As reflected fhréughout
tﬁe appellﬁte opinion, the analysis of the structural error doctrine and its presumption of prejudice
was the foundation of the appellate court’s review. That is not dicta.

Appellee also erroneously argues that the appellate court correctly applied Adams to the
case at bar. The appellate court did not review the entire ;'ecord to determine if a manifest
miscarriage of justice occurred tﬁe clearly affected the outcome of the trial. Rather, the appellate
court presumed prejudice unduly expanding the plain error rule.

Finally, in this proposition, the appellee argues in the alternative that appellate court
reached the correct result even if its reasoning was flawed. However, a complete review of the
record reflects no manifest miscarriage of justice thereby making the reversal erroneous.

A. The structural error anaiysis is not dicta.

As noted by appellee, dicta is defined as "opinions of a judge which do not embody the
resolution or determination of the specific case before the Court." Blount-Hill v. Bd of Educ.

(C.A. 6, 2006), 195 Fed. Appx. 482, 488, quoting Black's Law Dictionary 454 (6® Ed. 1990).



From the commencement of its review of Wamsley’s third assignment of error, the. appellate
court focused on structural error noting initially that the “appellant argues that the failure of the
trial court to instruct the jury as to certain elements of the crime of aggravated burglary constitute .
structural and reversible error."  Wamsley, at paragraph i4. 'Then the appellate court
acknowledged that the standard of review was plain error. The appellate court began an analysis
for 'plain error under Criminal Rule 52(B), noting that its review was discretionary and was to be '
undertaken with the utmost caution and in exceptional circumnstances designed only to prevent a
manifest miscarriage of justice. Wamsley, at paragraph 33. After concluding that the jury
instructions were erroneous and that the errors with regard fo the failure to define the culpable
mental state for trespass and to define the underlying offense were plain, the appellate court
analyzed structural error.

Appellee’s assertion that the references to structural error followed a finding that the plain
error was prejudicial is in(;'orrect. Prejudice was presumed following the appeliate court's efforts
to distinguish Adaﬁw on the facts and reference anci reliance upon the Elevenfh appellate district's
holding in Smith, State v. Smith, 1989 WL 4275 (Ohio App. 11" Dist., Jan.20, 1989). The
Smith court relied on federal precedent in concluding that the failure fo instruct the jury on the
elemeht of culpable mental state fér trespass in a burglary offense was such a fundamental error
that prejudice is presumed. Wamsley at paragraph 46 citing to Smith at 9.  The appellate court
stated that the Sixth Circuit cases dealing with structural error were "very significant persuasive
authority”. Wamsley, at paragraph 52. The appellate court then reviewed other appellate district
decisions stating that such districts agreed that failure to instruct the Jury on an essential element

of the crime warrants reversal, whether as plain error or as automatically reversible structural



error. Wamsley, at paragraph 53.

Then, without finding a manifest miscartiage of justice in the noted error(s), the
appellate court incorrectly concluded that the error was so fundamental that prejudice was
presumed and reversal required. Wamsley, at paragraphs 55, 70.

The appellate court’s determination of prejudicial, reversible error was clearly based upon
structural error as there was no finding that the etrors were outcome determinative. Specifically,
the appellate court stated :

It would appear from the numerous authorities cited above that failure to instruct

the jury on all the elements of the crime is a type of fundamental error that

satisfies the requirements of the plain error rule and, in the vast majority of cases,

necessitates a reversal of the judgment. Martin, supra, 103 Ohio St.3d 385, 2004-

Ohio-5471, 816 N,E,2d 227, at paragraph 53. For all these reasons, we sustain

Appellant’s third assignment of error and hold that, under the facts of this case,

the fajlure of the trial court to instruct the jury on the culpable mental state for

criminal trespass as part of the definition of the crime of aggravated burglary

warrants reversal.
Wamsiey, at paragraph 55.

The appellate court relied on the same reasoning with regard to the alleged error in the
definition of the underlying offense. Wamsley, at paragraph 70. Clearly, the structural error
review was not dicta.

In a decision issued subsequent to the filing of appellant’s merit brief, the appellate court
followed its reasoning in Wamsley. See State v. Howard, 2007 WL 1806077 (Ohio App. 7* Dist,
6-19-2007). No objection to the jury instructions was made and although the appellate court did
not find a manifest miscarriage of justice, the appellate court relied on Wamsley in finding that

the trial court’s failure to instruct on the element of a deadly weapon in a felonious assault

offense was plain error warranting reversal. In addition to demonstrating that the structural error



doctrine was not merely dicta, this reliance supports the appellant’s contention that the Seventh
District has, in effect, created a per se plain error rule that obviates the requirement to find a
manifest miscarriage of justice and mandates reversal absent an objection at trial. |

B. The appellate court did not conduct a plain error analysis

Despite appellec’s contention to the contrary, the appellate court did not apply Adams and
conduct a plain error review. Nothing in the record reflects that the appellate court reviewed the
entire record to determine whether a manifest miscarriage of justice occurred that clearly affected
the outcome of the trial. . Instead, the appellate court skewed its plain error analysis with the
structural error doctrine and presumed prejudice creating a per se plain error rule. This court
rejected such a per se approach as iﬁconsistent with the plain error rule and unsupported by legal
precedent. Hill, supra. Moreover, the Hill court held that a complete review of all relevant
assignments of error must be done when conducting a plai_n error analysis in order to determins
manifest miscarriage of justice. Here, the appellate court found Wamsley’s remaining five
assignments of error, including assignments challenging the manifest weight of the evidence on
the very elements which are the subject of the erroneous jury instructions, moot. This disposition
of the other assignments conflicts with Hill and undermines the allegation that a plain etror
analysis was conducted. The_ mootness disposition supports the State’s contention that the
appellate court broadly applied structural error.

C. The appellate court’s result is not correct as no manifest miscarriage of justice
occurred.

Appellee argues in the alternative that the appellate court reached the correct result even

if the reasoning was flawed. In so arguing, appellee erroncously suggests that the requisite



prongs of the plain error test have been satisfied. However, in order to reverse based on plain
error, a reviewing court must find a manifest miscarriage of justice. Martin, supra. In other
words, the court, after review of the entire record, must find that the outcome of the trial would
have been different but for the error. Long, supra. No such finding can be madé here. A review
of the entire record here clearly shows that the outcome would not have been diﬁ‘erent if the
court had instructed on the definition of knowingly related to trespass lor ﬁxrther defined the
underlying offense.

As set forth in the dissenting opinion, appellant's culpable mental state regarding the
trespass was not a genuine issue at trial. Actually,r at issue was the element of iarivil‘ege as it
related to the trespass. And, the extensive testimony and eyidence clearly established that
Wamsley did not have any privilege with regard to entry into the victim's apamnenf. Even the
majority opinion acknowledges the testimony and evidence related to the appellant's access to the
victim's residence, stating that the facts relate to privilege to be in the apartment. Wamsley, at
paragraph 40. Review of the entire record clearly reflects that although Wamsley may have been
a guest at the victim's residence on oc_casion following ltheir break-up, he did not live at the
victim's apartment and was not welcome as a guest on the date in question. In fact, the police had
been called earlier in the day to remove him from the premises. Privilege does not exist simply
because of a prior relationship 61‘ even prior overnight stay(s) at another person's apartment.
Nothing in the record supp'orts a finding that Wamsley was a tenant or housel_'lold member at the
time of the offense.

The Pattern Jury Instructions provide, in pertinent part, that to find one guilty of trespass,

the jury must find that the defendant, without privilege fo do so, knowingly entered or remained



ﬁn the land or premises of another. 4-511 OJI Section 511.21 (2005). (Emphasis added).. Thus, .
the mens rea in trespass relates to the act or conduct of entering onto the land or premises. The
record here clearly establishés that Wamsley knowingly entered the victim’s apartment. As noted
by the dissent, "no jury could have found that the trespass was not knowing." Wamsley, at
dissenting opinion, page 1. Furtherr definition of knowingly would not have been outcome
determinative and therefore the omission of the definition of knowingly did not constitute
prejudicial plain error. The trial court’s failure to define knowingly with regard.to the trespass
element of aggravated burglary was not prejudicia} plain error as no manifest miscarriage of
justice resulted.

The same is true with regard to the underlying offense. While the trial court provided the
statutory definition of “any criminal offense”, the appellate court found that to be insufficient
distinguishing this case from State v. Dimitrov (Feb. 15, 2001), 2001 Ohio 4133 8™ Dist. No.
76986. Appellant contends, as did the dissent, that this case is similar to Dimitrov. (finding the
instruction on the underlying offense to be adequate). In both cases, the trial court defined the
element of “any criminal offense” leaving to the jury’s common sense the definition of the

| underlying offense. As noted in the dissent, "the trial court could reasonably expect the jury to
use its éominon sense definition of .a.ssaul " in determining the underlying offense. Wamsley, at
Dissenting Opinion, page 1,3. When the charge is read as a whole, the instructions providéd by
the trial court regarding the underlying offense did not rise to the level of plain error resulting in
a manifest miscarriage of justice. The record succinctly reflects Wamsley’s purpose in breaking
into the apartment with the undisputed statements "See what Richard did to me? Now, you're

gonna get yours." made by Wamsley during the attack. (Tr., p. 102). Further definition of “any
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criminal offense” would not have altered the outcome of the trial in this matter. Absent such a

finding, reversal as plain error is not warranted.

CONCLUSION
It is well settled thﬁt absent a timely objection to jury instructions, the plain error rule
must be applied and a manifest miscarriage of justice found té warrant reversal. In the instant
.matter, the appellate court departed from the plain error rule applying a structural etror analysis
to presume prejudice. After concluding that the first two prongs of the plain error rule had been
satisfied (that there was an error in the jury instructions and that the error was plain), the
appellate court changed course and conducted a st_ructural error analysis, ulﬁmately presuming
prejudice. | |
Appellee's suggestion that the analysis of structural error conducted by the appellate
court was merely dicta is unfounded. The appeliate court held that the error(s) was so
fundamental that reversal was warranted. The appellate court did not review the entire record for
a manifest miscarriage of justice or otherwise determine the outcome would have been different
but for the error. VThis Court's holding in Adams clearly requires the reviewing court to make
such a determl;nation in order to find reversible piain'.error. Stopping short of finding that the
outcome would have been different but for the error, the appellate court skewed the structural
error rule and the plain error rule in effect creating a per se rule whereby prejudice is Iﬁresumed.
| Not only does such finding conﬂict with Adams, it disregards the Court's cautions in Hill

wherein the Court strongly suggested that absent an objection at trial, structural error does not

apply.
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Appellee’s argument in the alternative that the result was correct even if the reasoning
was flawed must also fail. The appellate court’s discretion to reverse for plain error is only
present upon a finding ;)f a manifest miscarriage of justice; As argued above, review of the entire
record clearly demonstrates that the outcome wbuld ﬁot have been different.

Accordingly, appeliant respectfully requests this Court to reverse the decision of the
appellate court and affirm the app(_illee’s conviction.

' Respectfully Submitted,

Columbiana County Prosecutor
Robert L. Herron #0022159

ie M. Jones #02?0350
Assistant ProsecutingV/Attorney
COUNSEL FOR APPELLANT
'STATE OF OHIO
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