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STATEMENT OF THE CASE

This case comes to the Court from a decision and order of the Ohio Board of Tax Appeals

under Revised Code Section 5717.04. A complaint for the tax year 2003 was filed by the

Appellant, Polaris Amphitheater Concerts, Inc. in connection with the outdoor amphitheather

property that is the subject of this appeal. A counter-complaint was filed by the Appellee Board

Education of the Olentangy Local Schools wherein they requested that the County Auditor's fair

market value of $20,734,700 be maintained. The Taxpayer's complaint requested a value of

$14,000,000 for the property. Supplement to the Briefs (hereinafter Supp.) at page 1.

The Delaware County Board of Revision conducted a hearing on the complaints and

issued a decision on wherein the County Auditor's assessment of the property was retained.

Supp. at page 7. The Appellant appealed the decision of the Delaware County Board of Revision

to the Ohio Board of Tax Appeals under Revised Code Section 5717.01.

When this matter was scheduled for hearing before the Ohio Board of Tax Appeals the

Appellant submitted an appraisal valuing the land at a fair market value of $7,200,000 as of

January 1, 2003.1 Supp at pages 12-156. The Appellee Board of Education of the Olentangy

Local Schools submitted an appraisal at the Board of Tax Appeals which valued the land at a fair

market value of $8,600,000.2 Supp, at pages 213-228. The Appellee County Auditor had

assessed the land at a fair market value of $13,799,110, no evidence of the basis for this value

appears in the record in this appeal and the County Auditor and Board of Revision did not appear

' The appraisal did not include a value for parcel 318-442-02-0024-000, a residentially zoned parcel of
vacant land valued by the County Auditor at a fair market value $125,700. Supp. at page 351-356. The
Appellant did not contest the value of this parcel at the Board of Tax Appeal hearing. See Board of Tax
Appeals decision and order at page 2 (Footnote 1).

2 The appraisal included the eight acre residential parcel 318-442-024-000. See Board of Tax Appeals
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or participate at the Board of Tax Appeals. Supp. at pages 359 (TR. Volume I at page 2) and 449

(TR. Volume II at page 2).

In its decision and order the Ohio Board of Tax Appeals did not value the land based on

the appraisals submitted by the parties. Board of Tax Appeals decision and order at pages 14 and

18. The Board of Tax Appeals did state that "that the evidence of value provided by the [Board

of Education] is supportive of the original values assigned to the subject property by the

[A]uditor and affirmed by the Delaware County Board of Revision." Board of Tax Appeals

decision and order at page 18. The Delaware County Auditor's value for the land was

$13,799,110 and the Board of Education's appraiser testified to a value of $8,600,000. Board of

Tax Appeals decision and order at pages 2 and 16. Since the statement quoted above by the

Board of Tax Appeals and its value for the land are not supported by the Record in this appeal,

the Appellant filed an appeal from the Board's decision and order to this Court under Revised

Code Section 5717.04

STATEMENT OF THE FACTS

At the hearing conducted by the Board of Tax Appeals the Appellant submitted an

appraisal (Supp. at pages 12-156) and the testimony of Robin M. Lorms, MAI, CRE on the issue

of the value of the land. Supp at pages 386-407 (TR. Volume I at pages 109-194). Bryan Ross

and Thomas M. Warner, P.E. of Advanced Civil Design provided an analysis of the existing site

infrastructure and certain costs as part of Robin Lorms' analysis of the highest and best use of the

land and its valuation under the development approach. Supp at pages 363-385 (TR Volume I at

decision and order at page 3 (Footnote 2).
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pages 19-107).3 Mr. Lorms valued the land utilizing two approaches to value recognized by the

real estate appraisal community and Chapter 5705-03-07 of the Ohio Administrative Code.

(Supp. at pages 52-79.) He prepared a sales comparison approach (market data approach) and a

land development analysis (development method) to value in aniving at a fair market value of

$7,200,000 for the land as of January 1, 2003.

The Appellee Olentangy Local Schools Board of Education submitted the appraisal report

and testimony of Samuel D. Koon, MAI. Supp. at pages 157-258, 450-469 (TR. Volume II at

pages 6-83). Mr. Koon valued the land at $8,600,000 (including the 8 acres of residential land

which he valued as if it were zoned commercial in violation of the Court's decision in Porter v.

Bd, of Revision (1977), 50 Ohio St.2d 307) Supp. at pages 228 and 453 (TR. Volume II at pages

18-19). The valuation of this portion of the property at $95,000 per acre, or $760,000 (8 acres x

$95,000) explains a portion of the difference between Mr. Lorrns value at $7,200,000 (excluding

the 8 residential acres) and Mr. Koon's inclusion of the acreage ($8,600,000 - $760,000 =

$7,840,000). Supp. at pages 79, 228 and 453 (TR. Volume II at pages 18 and 19). Excluding the

8 acres of residential land the appraisals are less than 10% apart ($7,840,000/$7,200,000 =

$8.88%).

3 Appellant's Exhibits 1 and 2 referenced in their testimony appear as exhibits in Mr. Lorm's appraisal.
See Supp. at pages 64 and 65 respectively. Due to the large size (blue print size) of Appellant's Exhibits
1, 2, and 3 they have not been separately reproduced and included in the supplement to the briefs.
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LAW AND ARGUMENT

PROPOSITION OF LAW NO. 1

IT IS UNREASONABLE AND UNLAWFUL TO ASSESS LAND IN OHIO
IN EXCESS OF IT'S FAIR MARKET VALUE.

This proposition of law addresses the following assignment of error:

ASSIGNMENT OF ERROR NO. 1

The Board of Tax Appeals value for the land in its decision and order is unreasonable and
unlawful.

Ohio Law supports the approach to value taken by the Appellant in this case in submitting

an appraisal in support of their claim with respect to the true value and taxable value of the land

which is the subject of this appeal.

Revised Code Section 5715.01 provides that the tax commissioner "shall adopt, prescribe,

and promulgate rules for the determination of true value and taxable value of real property by

uniform rule...." Revised Code Section 5715.01. Rule 5705-03-07 of the Ohio Administrative

Code provides that in valuing land "the county auditor shall consider, along with other factors, not

only the present use of the land but also its highest and best probable legal use consistent with

existing zoning and building regulations." Ohio Administrative Code Rule 5705-03-07(A). The

Rule goes on in subsection (C) to delineate four principal methods for the valuation of land. "The

preferred method is the market data or comparative process.... This method shall be used except in

unusual circumstances." Ohio Administrative Code Rule 5705-03-07(C)(1). Both Mr. Lorms and

Mr. Koon used this method in valuing the land in their appraisals. Supp. at pages 52-61 and 213-

228. There is no evidence in the record what method the Delaware County Auditor used to value

the land. Mr. Lorm's also considered the development method as allowed by Ohio Administrative
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Code Rule 5705-03-07(C)(4) in his appraisal since it was his opinion that the highest and best use

of the property was not its current use. Supp. at pages 49-50, 62-78.

As the Court recently recognized in Dayton-Montgomery Cty. Port Auth. v. Montgomery

Cty. Bd. of Revision, 113 Ohio St.3d 281, 2007-Ohio-1948, (hereinafter Dayton-Montgomery)

when the evidence presented to the board of revision or the BTA contradicts
the auditor's determination in whole or in part, and when no evidence has been
adduced to support the auditor's valuation, the BTA may not simply revert to the
auditor's determination. Whenever it does so, the BTA is acting unlawfully by
making a finding of value that is affirmatively contradicted by the only evidence in
the record.

Id. at 288-289.

The evidence in Dayton-Montgomery contradicted the auditor's valuation of the improvements

and the case was remanded to the Board of Tax Appeals with instructions to value the building on

the basis of the cost evidence in the record. Id. at 282.

There is no evidence in the Record in this appeal to support the Delaware County

Auditor's valuation of the land and the Board of Tax Appeals decision and order adopting that

valuation is unreasonable and unlawful. The Board of Tax Appeals finding on the issue of the

valuation of the land is affirmatively contradicted by the appraisal reports and testimony of both

appraisers in this appeal. Supp. at pages 12-156, 386-407 (TR. Volume I at pages 109-194), 157-

258, and 450-469 (TR. Volume II at pages 6-83). The decision and order of the Board of Tax

Appeals should be reversed and the case remanded with instructions to the Board to value the land

based upon the evidence in the Record. See Dublin-Sawmill Properties v. Franklin C.t^of

Revision (1993), 67 Ohio St.3d 575, 577 (reversing and remanding an appeal to the Board of Tax

Appeals to redetermine the value of the land based upon the evidence in the record).
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PROPOSITION OF LAW NO. II

IT IS UNREASONABLE AND UNLAWFUL TO ASSESS LAND IN OHIO AT
VALUES THAT ARE NOT SUPPORTED IN THE RECORD.

This proposition of law addresses the following assignments of error:

ASSIGNMENT OF ERROR NO. 2

There is no evidence in the record to support the Board of Tax Appeals valuation of the
land, its decision and order is unreasonable and unlawful.

ASSIGNMENT OF ERROR NO. 3.

The Board of Tax Appeals fmding "that the evidence of value provided by the [Board of
Education] is supportive of the original values assigned to the subject property by the
[A]uditor and affirmed by the Delaware County Board of Revision" for the land is
unreasonable and unlawful.

There is no evidence in the Record in this appeal to support the Board of Tax Appeals

valuation of the land, The Board of Tax Appeals decision and order upheld the Delaware County

Auditor's valuation of the land. Board of Tax Appeals decision and order at page 18. There is no

explanation in the Record in this appeal as to how the Delaware County Auditor's valuation of

the land was determined. The proceeding before the Delaware County Board of Revision did not

in any way explain the basis for the Auditor's valuation of the land, nor does the Board of

Revision decision. See Supp. at page 7. No one from the County Auditor's office or the County

Board of Revision appeared at the hearing before the Board of Tax Appeals in this case, and no

appearance was made by their attorney. Supp. at pages 359 (TR. Volume I at page 2) and 449

(TR. Volume II at page 2). The evidence of both parties who appeared at the Board of Tax

Appeals showed that the Auditor's valuation of the land was excessive. No one from the County

submitted any evidence in support of their value for the land at the Board of Revision hearing or
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the Board of Tax Appeals. Notwithstanding this lack of evidence the Auditor's valuation of the

land was upheld. This is ridiculous! Either the County thought their value for the land couldn't

be supported or they just didn't care. (The County Appellees received copies of the appraisals

submitted at the Board of Tax Appeals hearing in advance of the hearing pursuant to the rules of

the Board of Tax Appeals).

In Amsdell v. Cuyahoga Cty. Bd. of Revision (1994) 69 Ohio St. 3d. 572 the Court found

that "the evidence before the Board of Tax Appeals established that the true value of the subject

property was no more than its acquisition and construction costs of $1,305,771." Id. at 575. The

Record in this appeal shows that the true value of the land is at most $8,600,000. See Board of

Tax Appeals decision and order at page 16 and Supp. at page 228.

The Court should note that the Appellant did not contest the value of the improvements

in its complaint before the Delaware County Board of Revision, it challenged their classification

as real estate. That issue, although litigated before the Board of Tax Appeals, has not been

appealed to this Court. Only the valuation of the land has been raised in the Appellant's notice of

appeal.

The Board of Tax Appeals decision and order affirming the County Auditor's valuation

of the land when the Board expressly referenced an appraisal in the Record that contradicted it's

valuation conclusion for the land is unreasonable and unlawful. The Board of Tax Appeals

finding "that the evidence of value provided by the [Board of Education] is supportive of the

original values assigned to the subject property by the [A]uditor and affirmed by the Delaware

County Board of Revision" is an erroneous finding based on the evidence in the appeal discussed

above. Mr. Koon's value of $8,600,000 for the land does not support the County Auditor and
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Board of Revision valuations of the land at a$13,799,110. As a result, the Board of Tax Appeals

decision and order on the valuation of the land is unreasonable and unlawful and should be

reversed and remanded with instructions to value the land based upon the appraisal evidence in

the Record.
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CONCLUSION

For the foregoing reasons, the Appellant Polaris Amphitheater Concerts, Inc. respectfully

requests that this Court reverse the decision and order of the Ohio Board of Tax Appeals and

remand the case to the Ohio Board of Tax Appeals with instructions to find the fair market value

or true value in money of the subject land based upon the appraisal evidence in the Record.

Respectfully submitted,

Todd W. Sleggs, Esq. (0040921)
COUNSEL OF RECORD
SLEGGS, DANZINGER & GILL CO., LPA
820 W. Superior Avenue, Suite 400
Cleveland, OH 44113
(216) 771-8990

ATTORNEY FOR APPELLANT
POLARIS AMPHITHEATER CONCERTS,
INC.
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A-SSIGNIyIENT- OF=ERR-OR-NO. i--- - - - -

The Board of Tax Appeals value for the land in its decision and order is unreasonable and
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ASSIGNIvIENT OF ERROR NO. 2

There is no evidence in the record to support the Board of Tax Appeals valuation of the land,

its decision and order is unreasonable and unlawfui.

AS SIGNMENT OF ERROR NO. 3

The Board of Tax Appeals finding "that the evidence of value provided by the [Board of
Education] is supportive of the original values assigned to the subject property by the
[A]uditor and affirmed by the Delaware County Board of Revision" for the land is
unreasonable and unlawful.
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Ms. Margulies, Mr. Eb.erhart, and Mr. Dunlap concur.

This cause and matter came on to be considered by the Board of Tax

Appeals upon a notice of appeal filed herein by Polaris Amphitheater Concerts, Inc.

("Polarig") from a decision of the Delaware County Board of Revision ("BOR"). In

said decision, the BOR determined the true and taxable values of the subject property

er,ht b,t

( ( o^ t^ )



for tax year 2003 originally established by the Delaware County Auditor ("auditor")

should remain as follows:

Parce1318-442-02-025-001 TRUE VALUE TAXABLE VALUE
LAND
BLDG
TOTAL

$ 3,666,700
$ 5,668,400
$ 9,335,100

$1,283,350
$1,983,940
$3,267,290

Parcel 318-442-02-025-918 TRUE VALUE TAXABLE VALLFE

LAND $ 3,224,200 $1,128,470
BLDG $ 0 $ 0

TOTAL $ 3,224,200 $1,128,470

Parce1318-442-02-025-000 TRUE VALUE TAXABLE VALUE
LAND $ 1,102,300 $ 385,810
BLDG $ 0 $ 0
TOTAL7 $ 1,102,300 $ 385,810

Parcel 318-442-02-025-919 TRUE VALUE TAXABLE VALUE
LAND $ 5,688,700 $1,991,050
BLDG $ 1,258,700 $ 440,550
TOTAL $ 6;947,400 $2,431,600

ParceI318442-02-024-000 TRUE VALUE TAXABLE VALUE
LAND $ 117,200 $ 41,020
BLDG $ 8,500 $ 2,980
TOTAL $ 125,700 $ 44,000

Grand Totals 520,734,700 $7,257,170

Polaris requests that the subject property's improvements be reclassified

as personalty and for the remaining landto be valued at $7,200;000.1 The Olentangy -

Local Schools Board of Education ("BOE") requests that the subject property's value

remain unchanged as originally determined by the auditor. We now consider this

matter upon the notice of appeal, the statutory transcript ("S.T.") certified by the

1 In its briet Polaris notes that it does not contest the valne of the bfth parcel, 318-442-02-024-000. Brief of
appel7ant, at 5, footnote 2.

2 -7-
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auditor, and the evidence presented at this board's evidentiary hearing ("HR. I" and

"H_R. Ir').

The subject property is an outdoor amphitheater constructed in 1994 and

is located on 90.685 acresz of land located in DelawareCounty, Ohio..,.S.T.; Ex. 3.

Before this board, Polaris presented theyappraisal and testimony of Mr-

Robin Lorms, an ivIAI appraiser, who rendered an opinion of value of $7,200,000 for

the land only. Polaris further presented the testimony of Mr. Bryan A.: Ross, a civil

engineer employed by Advance Civil Design; Mr. Thomas M. Warner, project
.:.

s.
^P^:'

engineer and managing partner of Advance Civil Design; and Iv^ Miche'Ile Cralaida,

tax consultant employed by Deloitte & Touche. The BOE presented the testimony of

Mr. Sam Koon, an iv1Al appraiser, who opined a value of $21,000,000 for the subject's

land and improvements.

We begin our review of the evidence by noting that a party who asserts a

right to an increase or decrease in the value of real property has the burden to prove its

right to the value asserted. Cleveland Bd. of Edn: v. Cuyahoga Cty. Bd. of Revision

(1994), 68 Ohio St.3d 336; Crow v. Cuyahoga Cry. Bd. of Revision (1990), 50 Ohio

St.3d 55; Mentor Exempted Village Bd of Edn. v. Lake Cty. Bd. of Revision (1988), 37

Ohio St.3d 318. Consequently, it is incumbent upon an appellant challenging the

decision of the board of revision to come forward and offer evidence that demonstrates

^ The appellee BOE's appraiser describes the property as 90.687 acres. . Ex A at 27. The appellant's appraiser
descnbes the subject to be 83.086 acres; however, said description does not include the fifth parcel, 318-442-02-
024-000, containing approximately 8 acies. Ex. 13 at 2.

3 -8-
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its right to the value sought. Cieveiand Bd. of Edn., supra; Springfield Local Bd. of

Edn. v. Summit CV. Bd. ofRevision (1994), 68 Ohio St.3d 493.

It is not enough, however, to simply come forward with some evidence

of value. Neither is it sufficient to grant the requested increase or decrease merely

because no evidence is adduced in contradiction to the claim. Westernn ustraes,Inc.

v. Hamilton Cty. Bd. of Revision (1960), 170 Ohio St. 340. In short, there is a burden

of persuasion that rests with the appellant to convince this board that the appellant is

entitled t5 the value which it seeks. Cincinnati School Bd. of Edn. v. Hamilton Cty.

Bd. ofRevision (1997), 78 Ohio St.3d 325. Once the appellant presents competent and

probative evidence of value, other parties asserting a different value then have the

corresponding burden of providing evidence that rebuts appellant's evidence of value.

Springfield Local Bd. of Edn. v: Summit Cty. Bd. of Revision (1994), 68 Ohio St.3d

493. Accordingly, this board must proceed to examine the available record and to

determine value based upon the evidence before it. Coven"try Towers, Inc. v.

Strongsville (1985), 18 Ohio St.3d 120; Clark v. Glander (1949), 151 Ohio St. 229. In

so doing, we will determine the weight and credibility to be accorded to the evidence

presented. Cardinal Fed. S. & L. .4ssn. v. Cuyahoga Cty. Bd. of Revision (1975), 44

Ohio St.2d 13. We proceed by examining the evidence of the subject's trae value as

presented by the pa.r(ies.

When determining value, the Ohio Supreme Court has long held that

"the best evidence of `true value in money' of real property is an actual, recent sale of

the property in an arm's-length transaction." Conalco v. Bd, of Revision (1977), 50



Ohio St.2d 129; State ex rel. Park Investrnent Ca. v. Bd. of Tax Appeals (1964), 175

Ohio St. 410. Absent a recent sale, as in the instant matter, true value in money can be

calculated by applying any of three altemative methods provided for in Ohio Adm.

Code 5103-25-07: 1) the market data approach,. which compares recent sales of

comparable properties, 2) the income approach, which capitalizes the net income

attributable to the property, and 3) the cost approach, which depreciates the

improvements to the land and then adds them to the land value.

Polaris argues that the court's decision in Funtirne v. Wilkins, 105 Ohio

St.3d 74, 2004-Ohio-6890, dictates that all iniprovements situated upon the subject

property should be classified as "business fixtUres" under R.C. 5701.03(B), and hence,

not subject to taxation as real property. Polaris asks this board to value the subject

property, in essence, as land only.

The issue before the court in Funtime was whether constraction contracts

relating to the repair and installation of amusement park rides and accessory structures

should be excepted from sales tax liability as real property pursuant to R-C.

5739.01(B)(5).3 The court held that the rides and accessory stru.ctures were "business

fixtures" under R.C. 5701.03(B), and therefore constituted personal property not

entitled to the sales and use tax exception. The court analyzed the statutory definitions

of real property, building, fixture, improvement, and stru.ctare found in R.C. 5701.02,

and the definitions of personnal property and business fixture found in R.C. 5701.03.

' R.C. 5739.01(B)(5) excepts fromthe sales tax provisions the incorporation of tangible personal properly into a
slructiue or improvement on and becoming a part of real.property.

-10-
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R.C. 5701.02 provides in per 5nent p art:

"(A) `Real property,' `realty,' and `land' include land itself, ***
with all things contained therein, and, unless otherwise specified
in this section or section 5701.03 of the Revised Code, all
buildings, structures, improvements, and fixtures of whatever
lcind on the land, ***.

-"(B)^T B̀uilding'--- means - a permanent fabrication or
construction, attached or affixed to land, consisting of
foundations, walls, columns, girders, beams, floors, and a roof, or
some combination of these elemental parts, that is intended as a
habitation or shelter for people or animals or a shelter for
tangible personal property, and that had stru.ctural integrity
independent of the tangible personal property, if any, it is
designed to shelter. ***

"(C), `Fixture' means an item of tangible personal properCy that

has become permanently attached or affixed to the land or to a
building, structure, or improvement, and that primarily benefits
the reaity and not the business, if'aiiy, condiicted by the occupant

on.tlie premises.

"(D) `Improvement' means with respect to a building or
stracture, a pernianent addition, enlargement, or alteration that,
had it been eonstracted at the same time as the building or
structure, would have been considered a part of the building or
structure.

"(E) `Structure' means a permanent fabrication or construction,
other than a building, that is attached or affixed to land, and that
increases or enhances utilization or enjoyment of the land.
`Structnre' includes, but is not liniited to, bridges, trestles, dams,
storage silos or agricultural products, fences, and walls."

R.C. 5701.03 provides in pertinent part:

"(A) `Personal property includes every tangible thing that is
subject to ownership, whether animate or inanimate, including a
business fixture, and that does not constitute real property as
defined in section 5701.02 of the Revised Code_ ***

"(B) `Business fixtcrre' means an item of tangible personal
property that has become permanently attached or affixed to the

6 -11-
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land or to a building, structure, or improvement, and that
prirnarily benefits the business conducted by the occupant on the
premises and uot the ;realty. `Business, f.xhue'., includes, but is
not limited to, machin.e'ry, equip^ient, signs, storage bins and
tanks, whether above or below ground, and broadcasting,
transportation, transmission, and distribution systems, whether
above or below ground. 'Tusiness fixture' also ineans those

pbAions_of_-buildings,stn^.ctures,_ and im^rovements that are
speczally designed, constructed, and used £or , the business
conducted in the building, structare, or improvement, including,
but not limited to, foundations and supports for machinery and
equipment. `Business fixture' does not include EYtures that are
common to buildings, including, but not limited to, heating,
ventilation, and. Eur conditioning systems primarily used to
control the environment for people or animals, tanks, towers, and
lines for potable water or water for fire contral, electrical and
communication lines, and other fixtures that primarily benefit the
realty and not the business conducted by the occupant on the
premises."

Counsel for the BOE has filed an expansive{E6`rief chronicling the history

of case law and legislative enactments relating to the classification of real and personaT

pioperty. J'he BOE argues that classification of property is necessarily governed by

Section 2, Arficle XII of ihe Ohio Constitutiori, which'provides that "[1]and and

improvements thereon shall be taxed by uniform rule accordin,g to value."

The statutory transcript certified by the auditor includes "property record,

card's" for the subject parcels; however, none of the exhibits describe the

improvements upon the land.4 S.T. at 3. The BOE's appraiser, Mr. Koon, has

included a foundation sketch of the 46 stractures on the subjeet property. Ex A, page

facing 30. Mr. Koon further describes the improvements as follows:

' Entitled "Paazcel Maintenance," the infomation on the property record cards is minimaL Ohio Adm Code
Section 5703-25-09 requires the anditor to maintain property record cards that describe, among other tbings,
building details and consfirction features, dimensions, and the like.

7 -12-
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"The subject improvements have been designed for use as a
regional, outdoor amp'hitheater and entertainment complex. The
semi-circular amphitheater represents the core stmctare, around
which all other surrounding improvements have been
constracted. *** There are two wings which attach to either side
of the stage. The west wing consists of a cafeteria and six fully
finished dressing rooms, each with its own full bath. A patio and
deck area extends from the west wing, and attaches to a
^'it-la ity ^tiu aing; which is cssentCally -a lazge,- open room ---
Which is used for small meetings and events. The hospitality
biiilding is approximately 900 square feet in area. The east wing
consists of administrative offices and the video control room.

"In addition to the above-described improvements, that facility
features several maintenance buildings which service the
property. These include a pole building and a steel framed
maintenance building to the rear of the amphitheater, as well as a
metal Quonset-style storage building both to the rear of the
ainphitheater and on the south side of the parking lot.

"The amphitheater strncture exhibits a nearly semi-circular shape
and consists primarily of masonry construction. It has a sloping,
poured concrete floor, tilt-up concrete panel walls, and poured
concrete support columns. The roof consists of a pre-engineered
metal tniss system under metal decking with a rubber membrane
cover. There is a metal panel parapet around the perimeter of the
roof which houses several large video projection screens which
service the amphitheater's uncovered, rear lawn seating.
Additionally, two large video projection screens are mounted on
the inside wall of the amphitheater and service the seated area.
The amphitheater's lawn area is contained with a wood fence.
To the rear of the amphitheater there are eight, (sic) dock-height
loading bays which service the stage area from the rear.

"There are two main food concession buildings which are located
on either side of the amphitheater. These structures are nearly
identical in design and construction quality. They consist of
single story, concrete block structures on . concrete slab
foundations. Each has a gable-style, asphalt shingle roof. These
buildings are designed with food sales areas to the front, with

8 -13-
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food preparation and cool/dry storage rooms to the rear. '1'here is
additional office space to the rear of the west concession
building. These facilities are heated and cooled via gas-fired
heat/electdcally-fired HVAC units.

"There are men's/women's restroom facilities located adjacent to
each of the main concession buildings. These facilities are
-contain.ed=within.Anestory^_con.crete bloc. buildings. Additional
building- improvements include medical/first aid, police, and
equipmen^^to^age"dbt3^r3^ngs:r ^-
bar/lounge area to the east of the amphitheater with separate
restroom facilities. The facility's main ticket sales building
consists of a one story _stractare located at the amphitheater's
mairi entrance. There is also an ATM machine, and several
vending machines adjacent to the front ticket sales building.
Ther.e.are m4.ple^i.osk-type, open, wood iirame^gncessio?^:,"
boot7isand memorabilia sales buildings which line the main
entrances to the amphitheater areas.

"The interior finish of the facility's office, administrative, and
back-stage video, sound, dining, and dressing rooms primarily
consists of a.combination of carpeted and/or vinyl flooring with
,vinyl basing, painted drywall walls, drywall or acoustical panel
ceiTings with a combination of recessed incandescent and
recessed fluorescent lighting.

"Site improvements include two main asphalt-paved parldng
areas, as well as asphalt paved walkways providing pedestrians
with access to both sides of the amphitheater. There is a
substantial amount of asphalt paved parking and truck-
tnrnaround areas to the rear of the amphitheater's stage. It is
significant to note that a substantial amount of required parki.ng
for the amphitheater is not paved and consists of driveways
through grassy parking areas." Id. it 30-32.

The threshold issue before us is whether the amphitheater's facilities

should be valued as ieal pioparty by the auditor.

Setting aside the issue of whether the facilities are business fix,tures

under R.C. 5701.03(B) for the moment, we find the facilities described above are real

property under R.C. 5701.02. The amphitheater stage, loading docks, attached wings,

-14-
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concession facilities, marchandising facilities, re uoom facilities, storage facilities,

video production facilities, administrative offices, VIP lounges, outdoor lounges,

storage facilities, maintenance facilities, cafeteria, hospitality facility, first aid and

public safety facilities, paved parldng lots and walkways, and the like all constitute

buildings, improvements, anc'I/or structutes as d-ef Ee_Tby Rs S , as ey a are

of "permanent fabricatiori or construction," affixed to the land, intended as "habitation

for people, animals or a shelter for taxigible personal property" and fiirthermore

"increase the utilization or enjoyment of the land."

R.C. 5701.02(A) defines realty, with the caveat: "unless otherwise

specified in this section or section 5701.03 of the Revised Code." We next turn to the

issue of whether the buildings, improvements, and/or stractvres on the subject property

should be classified as business fixtures. We .find that they should not.

R.C. 5701.03(13) provides "` [b]usiness fixtnre' means an item of tangible

personal property that has become permanently attached or affixed to the land, ***."

The evidence before us concernin.g the nature of the buildings, improvements, and

stru.ctures far"ls to demonstrate that any of them are items of personal property that

have become permanently attached to the subject pioperty. The buildings,

improvements, and structures before us are borne from permanent fabrication and

construction upon the property (e.g., brick and mortar construction "consisting of

foundations, walls, columns, girders, beams, floors, and a roof'); rather than item(s) of

***,personal property (e.g., "machinery, equipment, signs, storage bins and tanks,



broadcasting, tra-nsportation, transmission, and distribution systems") that have been

otherwise delivered and permanently attached to the land.

It is unnecessary to consider whether or not the buildings,. improvements

and structures before us "primarily benefit the business conducted" on the property

because the brick and mortar buildings, improvements and stcuctores fail to constitute

"[an] item ofpersonal property" under R.C. 5701.03(B) in the fust instance.

Furthermore, there is no evidence before us that would enable us to

conclude that there are any portions of buildings, structures or improvements on the

subjectproperty specifically constructed for use in business, such as foundations and

supports for machinery and equipment. Within the defmition of business fixture, R.C.

5701.03(B) provides: "`Business fixture' also means those portions of buildings,

structures, and improvements that are specially designed, constructed, and used for the

business conducted in the building, stracture, or improvement." Polaris mis-interprets

-rsai.d portion of the definition and argues that because the subject property is put to a

-commercial use, any and all build.ings, any and all structares .and any and all

improvements "are specially designed, constructed and used in business" and are

therefore business fixtures. We disagree..

As the Ohio Supreme Court held in Funtime, supra,R.C. 5701.02 and

5701.03 must be interpreted in pari materia. The distinction between real.property and

personal property does not hinge upon the. singular distinction of whether propert.y is

used in business or a commercial venture. Rather, only the distinction of whether an

item of personal property constitates a"fixture" under R.C. 5701.02(C) and is

11
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therefore defined as real prop .t, or whether an item of personal property constitutes

a "business frxt¢re" under R.C. 5701.03(B) and is therefore defin.ed as personal

property does hinge upon the determination of whether the item of personal property is

used in business.

---- - - Th-C Fimif-ed inclusion of laWageby tlre- legisl-ature--in the de tron- o---

bus`iness fsxture peimits foundations and supports specifically designed for machinery,

equipment, and the like to be classified as business fixtures.5 If we were to accept

Polaris' argument, the definition of business fixtnre would necessarily eclipse all the

definitions of real property found in R.C. 5701.02 and require that all buildings,

structures and improvements (e.g., car washes, offi.ce buildings, retail stores, banks,

gas stations, indoor and outdooi arenas) be classified as personal property solely

because they are all used for a-commercial purpose. We fail to read the statutory

enactments and the court's holdings to produce this result.

Based upon the evidence before us, we find that the buildings, stro.ctures

and irnprovements situa.ted upon the subject property are properly classified and

valued as realty pursuant to Ohio law.

In snpport of its contention of value, Polaris offered at this board's

evidentiary hearing the testimony and wri.tten appraisal report of Mr. Robin Lorms.

Mr. Lorms has limited his analysis to the valuation of the snbject's land only. We are

5 All of the examples cited orithin the definition of business fixture found in R.C. 5701-03(B) support the
conclusion that business fxEures are items of personal property that have been brougb.t upon the land and
otherwise affixed (i.e., machinery, eqoipment, signs, storage bins and tanks; broadcasting, transportation,
transmission, and distribution systems).

12 -17-

r



unable to assign any more than Iimited weight to the report and opinion of W. Lorms

because he has failed to value the buildings, improvements and structures on the.

subject properry.

Even if we were to rely upon Mr. Lorms' opinion of value for the

subject, we are concerned about his failure to consider the subject's current use in

determining the highest and best use for the subject property. Mr._Lorms' highest and

. best use analysis concludes that "no use of the site would be as profitable as office

.use.°" Ex. 13 at 33.

The Appraisal of Real Estate (12b Ed.) defines "highest and best use" as:

"[T]he reasonably probable and legal use of vacant land or an
improved property, which is physically possible, appropriately
supported, financially feasible, and results in the highest
value." Id. at 297.

The text further describes:

"Appraisal theory holds that as long as the value of a property
as improved is greater than the value of the site unimproved,
the highest and best use is use of the property as improved.
Once the value of the vacant land exceeds the value of the
improved property, the highest and best use becomes use of the
land as though vacant." Id. at 298.

The subject property is improved with a regional outdoor amphitheater.

Any analysis of the subject's highest and best use must necessarily include a

determination that the value of the vacant land would exceed the value of the property

as improved. Before this board, Mr. Lorms ackuowledged that he did not endeavor to

value the subject property as improved. H.R. I at 170-181. Furthermore, Mr. Lorms

13 -18
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testified that he had not formed an opinion that the subj ect property's vatue, if vacant,

would exceed its valuation as improved. Id.

Based on the evidence before us presented by Polaris, we fail to see any

discussion or consideration of the subject's valuation as improved. Furthermore, we

--- ------ - - -
are unable to conclude that the value of the aubject property as vacant necessarily

exceeds the value of the property with its current improvements. Therefore, we find

Iulr. Lorms' analysis premised upon the highest and best use of the subject as vacant

land for redevelopment as office space fails to constitute competent and probative

evidence of-value.

Polaris additionally provided the testimony of two civil engineers who

provided their opinions and documentary evidence concerning how the subject

property might be redeveloped and reconfigured as office-space development.

Because Polaris has failed to demonstrate that the subject's highest and best use of the

property, if vacant, would exceed its value as improved, we must necessarily conclude

that evidence concerning possible redevelopment for an alternative use fails to

constitate competent and probative evidence of the subject's value on January 1, 2003.

Polaris additionally provided testimony and evidence concerning

proposed changes to its personal property tax returns, assuming the buildings,

structures and improvements on the subject property were reclassified as business

fixtures. As the instant appeal comes to this board through a complaint filed before the

BOR pursuant to RC. 5715.19, our jurisdiction is limited to determini.ng the value of

the subject real property as it appears on the 2003 tax list and duplicate. See R.C.

-19-14
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5715.19(A)(1)(d). Furthermore, there is nothing in the record to suggest that Polaris

has sought any reassessment for its previously filed personal property tax returns with

the Tax Commissioner, and hence, there is no final determination of the Tax

Commissioner from which Polaris may appeal.6. Therefore, we are without the

requisite jurisdiction to assess or otherwise _determzne the accuracy of Polarns'

.proposed personal property returns, -and fnrther find that the testimony an,d evidence

regarding Polaris' proposed returns fail to constitute competent and probative evidence

of value for the subject parcels,before us.

The BOE presented'the written appraisal report and testimony of Mr.

Sam Koon. Mr. Koon's appraisal report was prepared with an "as of ' date of January

1, 2003. Ex. A at 62. Mr. Koon ultimately arrived at an opinion of value of

$21,000,000 for the subject property. Ex. B at62, H.R. II at 15?

Given the special use and nature of the subject's improvements as a

regional outdoor ampliitheater, Mr. Koon testified that he was unable to ;identify any

comparable sales data or comparable economic rental data from the sale or lease of

other amphitheaters. H.R. II at 16, Ex. A at 59-60. Therefore,. Mr. Koan.',s opinion of

value is limited to his conclusions derived from his cost approach valuation of the

subject.

6 R.C. 5717.02 sets forth certam prerequisites necessary to invoke the jurisdiction of this board from a final
determination of the Tax Commissioner, providing in pertinent part:

"Such appeals shall be taken by the fi7ing of a notice of appeal with the board, and with the
tax commissioner *** within sixty days after notice of the *** determination *** by the
commissioner *** has been given or otherwise evidenced as requiued by law."

' At hearing before this board, Mr. Koon identified various corrected pages to his appraisal report, marked as
Sxhiliit B.

15 -20-
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in his cost approach, Mr. Koon began by arriving at a raw land value by

considering five comparable land sales that occurred between August 2000 and July

2005. All of the comparable sales were in close proximity to the subject property,

utilizing the Polaris Parkway/I-71 freeway interchange. The price per acre paid for the

--
comparables ranged between $85,237 and $151,146 per acre. A$et rriakirig

adjustments to the comparable sales, Mr. Koon developed a range of $95,000 to

$110,000 per acre. Utilizing the lower end of the range of value, Mr. Koon opined to a

land value of $95,000 per acre for the subject, or $8,600,000 for the subject's 90.687

acres. Ex: A°at 39-53.

In estimating the subject's replacement cost (as new), Mr. Koon used the

actual constructiou costs as supplied by the subject's developer. Ex. A at 54. Mr.

Koon testified that the subject's special use necessitates reliance upon the actual costs

to construct, given information pertaining to the reproduction costs of an outdoor

amphitheater is not included in the maj ority of national cost indexes. Id.

Mr. Koon analyzed the subject's 1994 construction costs, which totaled

$9,629,200 for both the costs of site and building improvements. Relying upon his

analysis of trend multipliers for the subject's regional location, Mr. Koon increased the

1994 site and improvement costs by 27%, to arrive at a cost to construct value of

$12,229,084 for January 1, 2003. Id. at 54. Mr. Koon then included th.e cost to

constract additional special use improvements (i.e., outdoor grill and a patio/deck area)

made upon the subject property after 1994, again utilizing trend multipliers to

detennirie the costs relevant to 2003. The additional cost of the new special use

-21-16
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improvements was estimated to be $68,296. Id. at 55. AdditionaIly, M2. Koon

included the costs to construct additional improvements (i.e., maintenance building

and concession kiosk buildings) made upon the subject property after 1994, utilizing

Marshal Valuation Service reproduction cost estimates relevant to 2003. The

additional costs of the new improvements were estimated to be $267,446. Combining

the updated cost to construct the original facility, together with additional

improvements, Mr. Koon arrived at a value of $12,600,000 for the hard costs

associated with the subject for January 1, 2003. Id. at 55, H.R. II at 14.

Mr. Koon next estimated the soft costs (i.e., architeotural, engineering

fees, financing costs, various legal and administrative fees, and the like), by utilizing

10% of the total hard cost of the development, or $1,260,000. Mr. Koon fixed

entrepreneurial profit at $1,100,000. In sum, Mr. Koon's total reproduction cost of the

subject property was $14,960,000.' Id. at 56, H.R. II at 14.

To estimate accrued depreciation of the improvements, Ms. Koon

assigned an economic life of 40 years to the buildings that consist of masonry

construction, assigned an economic life of 35 years for the steel frame and wood pole

buildings, and assigned an economic life of 15 years to the remaining smaller wood

frame buildings pursuant to the indexes provided by the Marshall Valuation Service.

Ex. B at 57. The subject's original improvements were approximately eight years old

on tax lien date. Mr. Koon assigned depreciation percentages to the various grades of

buildings, based upon their economic life and their age as of January 1, 2003. The

sum total of depreciation was estimated at $2,588,079. Id., H.R. II at 14.

17
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In conclusion, Mr. Koon arrived at a depreciated value for all

improvements of $12,371,921. After adding his valuation of the subject's land

($8,600,000), NIr. Koon arrived at a final value of $21,000,000 for the subject property

as of January 1, 2003. Ex. B at 58, H.R. II at 15.

As desen°bed above, the county auditor's and BOR's valuation of the

su:bject property for January 1, 2003 is $20,734,700. Mr. Koon's opinion of

$:21,000,000 for the subject is nearly the same, and it provides support for such value.

In addition, in its brief, the BOE urges this boaid to'leave the auditor's and BOR's

value unchanged. BOE brief at 86.

Based upon the record and the evidence before us, we hold that Polaris

has not met its burden of demonstrating the subject property's fair market value as of

tax lien date. We furElier find that the evidence of value provided by the BOE is

supportive of the original values assigned to the subject property by the auditor and

affirined by tlie Delaware County Board of Revision. Therefore, we find the value of

the subject as of January 1, 2003 to be:

Parcel 318-442-02-025-001 TRUE VALUE TAX.ABLE VALUE
LAND $ 3,666,700 $1,283,350
BLDG $ 5,668,400 $1,983,940

TOTAL $ 9,335,100 $3,267,290

Parcel318-442-02-025-918 TRUE VALUE TAXABLE VALUE
LAND $ 3,224,200 $1,128,470
BLDG $ 0 $ 0
TOTAL $ 3,224,200 $1,128,470

Parcel31.8-442-02-025-000 TRUE VALUE TAXABLE VALUE
LAND $ 1,102,300 $ 385,810
BLDG $ 0 $ 0
TOTAL $ 1,102,300 $ 385,810
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Parcel 318-442-02-025-919 TRUE VALUE TAXABLE VALUE
LAND $ 5,688,700 $1,991,050
BLDG $ 1,258,700 $ 440,550
TOTAL $ 6,947,400 $2,431,600

Parce1318-442-02-024-000 TRUE VALUE TAXABLE VALUE
LAND S 117;200 $ 41,020
BLDG $ 8,500 $ 2,980
TOTAL $ 125,700 $ 44,000

Grand Totals
It is the decision

$20,734,700 $7,257,170
and order of the Board of Tax Appeals that the

Delaware County Auditor shall list and assess the subject property in conformity with

this decision. It is fartb.er ordered that this value be carried forward in accordance to

law.

I hereby certify the foregoing to be a true
and complete copy of the action taken by
the Board of Tax Appeals of the State of
Ohio and entered upon its journal this day,
with respect to the captioned matter.
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TTus cause and matter came on to be considered by the Board of Tax

Appeals upon a notice of appeal filed herein by Polaris Amphitheater Concerts, Inc.

("Polaris") from a decision of the Delaware County Boa-rd of Revision (`BOR"). In

said decision, the BOR determined the true and taxable values of the subject properry



for tax year 2003 originally established by the Delaware County Auditor ("anditor")

should remain as follows:

Parce1318-442-02-025-001 TRUE VALUE TAXABLE VALUE
LAND
BLDG
TOTAL

$ 3,666;700
$ 5,668,400
$ 9,335,100

$1,283,350
$1,983,940
$3,267,290

Parcel 318-442-02-025-918 TRUE VALUE TAXABLE VALUE
LAND $ 3,224,200 $1,128,470
BLDG $ 0 $ 0
TOTAL $ 3,224,200 $1,128,470

Parcel 318-442-02-025-000 TRUE VALUE TAXABLE VALUE
LAND $ 1,102,300 $ 385,810
BLDG $ 0 $ 0
TOTAL $ 1,102,300 $ 385,810

Parce1318-442-02-025-919 TRUE VALUE TAXABLE VALUE
LAND $ 5,688,700 $1,991,050
BLDG $ 1,258,700 $ 440,550
TOTAL $ 6,947,400 $2,431,600

Parcel318-442-02-024-000 TRUE VALUE TAXABLE VALTE
LAND $ 117,200 $ 41,020
BLDG $ 8,500 $ 2,980
TOTAL $ 125,700 $ 44,000

Grand Totals $20,734,700 $7,257,170

Polaris requests that the subject property's improvements be reclassified

as personalty and for the remaining land to be valued at $7,200s000 ? The Olentangy--

Local Schools Board of Education (`BOE") requests that the subject property's value .

remain unchanged as originally determined by the auditor. We noiv consider this

matter upon the notice of appeal, the statutory transcript ("S.T.") cerLified by the

1 Sn its brief, Polaris notes that it does not contest the value of the fifth parceI, 318-442-02-024-000. Brief of
appellant, at 5, footnote 2.
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auditor, and the evidence presented at this board's evidentiary hearing ("H:R P' and

"H.R. IP').

The subject property is an outdoor amphitheater constrncted in 1994 and

is located on 90.685 acres2 of land located in Delaware County, Ohio. S.T., Ex. 3.

Before this board, Polaris presented the appraisal and testimony of Mr.

Robin Lorms, an MA.I appraiser, who rendered an opinion of value of $7,200,000 for

the land only. Polaris further, presented the testimony of Ivfr. Bryan A. Ross, a civil

engineer employed by Advance Civil Design; lvir. Thomas K l.̂ Jarner, project

engineer and managing partner of Advance Civil Design; and Ms. MicheIle Galaida,

tax consultant employed by Deloitte & Touche. The BOE presented the testimony of

Mr. Sam Koon, an MAI appraiser, who opined a value of $21,000,000 for the subject's

land and improvements.

We begin our review of the evidence by noting that a party who asserts a

right to an increase or decrease in the value of real property has the burden to prove its

right to the value asserted. Cleveland Bd. of Bdn. v. Cuyahoga Cty. Bd. of Revision

(1994), 68 Ohio St.3d 336; Crow v. Cuyahoga Cty. Bd of Revision (1990), 50 Ohio

St.3d 55; MentorExempted Village Bd. ofEdn. v. Lake Cty. Bd. of Revision (1988), 37

Ohio St_3d 318. Consequently, it is incumbent upon an appellant challenging the

decision of the board of revision to come forward and offet evidence that demonstrates

Z The appellee BOE's appraiser descnbes the property as 90.687 acres, Ex. A at 27. The appellant's appraiser
describes the sibfect to be 83.086 acres; however, said description does not include the fifth parcel, 318-442-02-
024-000, containing approximately 8 acres. Ex. 13 at 2.

3
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its right to the value sought. Cleveland Bd. of Edn., supra; Springfaeld Local Bd. of

Edn. v. Summit Cty. Bd. ofRevision (1994), 68 Ohio St.3d 493.

It is not enough, however, to simply come forward with some evidence

of value. Neither is it sufficient to grant the requested increase or decrease merely

c.ansf, n^cP is adduced in contradiction to the claim. Western Industries, Inc.

v. Hamilton Cty. Bd. ofRevision (1960), 170 Ohio St. 340. In short, there is a burden

of persuasion that rests with the appellant to conv^ince this board that the appellant is

entitled to the value which it seelcs. Cincinnati School Bd. of Edn. v. Hamilton Cty.

Bd. of Revision (1997), 78 Ohio St.3d 325. Once the appellant presents competent and

probative evidence of value, other parties asserting a different value then have the

corresponding burden of providing evidence that rebuts appellant's evidence of value.

Springfield Local Bd. of Edn. u Summit Cty. Bd. of Revision (1994), 68 Ohio St.3d

493. Accordingly, this board niust proceed to examine the available record and to

determine value based upon the evidence before it. Coventry Towers, Inc. v.

Strongsville (1985), 18 Ohio St.3d 120; Clark v. Glander (1949), 151 Ohio St. 229. In

so doing, we will determine the weight and credibility to be accorded to the evidence

presented. Cardinal Fed. S. & L. Assn. v. Cuyahoga Cty. Bd, of Revision (1975), 44

Ohio St.2d 13. We proceed by exa.nuning the evidence of the sv.bject's true value as

presented by the parties.

When determining value, the Ohio Supreme Court has long held that

"the best evidence of `trae value in money' of real property is an actaal, recent sale of

the property in an arm's-length transaction." Conalco v. Bd. of Revision (1977), 50

4
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Ohio St.2d 129; State ex rel. Park Investmenf Co. v. Bd, of Tax Appeals (1964), 175

Ohio St. 410. Absent a recent sale, as in the instant matter, trae value in money can be

calculated by applying any of three alternative methods provided for in Ohio Adm.

Code 5703-25-07: 1) the market data approach, which compares recent sales of

comparable properties, 2) the income approach, which capitalizes the net income

attnbutable to the property, and 3) the cost approach, which depreciates the

improvements to the land and then adds them to the land value.

Polaris argues that the court's decision in Funtime v. 'v^iikins, 105 Ohio

St.3d 74, 2004-Ohio-6890, dictates that all improvements situated upon the subject

property should be classified as %usiness fixtures" under R.C. 5701.03(B), and hence,

not subject to taxation as real property. Polaris asks this board to value the subject

property, in essence, as land only.

The issue before the court in Funtime was whether constra.ction contracts

relating to the repair and installation of amusement park rides and accessory structures

should be excepted from sales tax liability as real property pursuant to R.C.

5739.01(B)(5) 3 The court held that the rides and accessory structures were "business

fixtures" under R_C. 5701.03(B), and therefore constituted personal property not

entitled to the sales and use tax exception. The court analyzed the statutory definitions

of real property, building, fxture, improvement, and structure found in R.C. 5701:02,

and the definitions of personal property and business fixture found in R:C. 5701.03.

3 RC; 5739.01(B)(5) excepts from the sales tax provisions the incorporation of tangble personal property into a
structure or nnprovcment on and becoming a part of realproperiy.

5
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R.C. 5701.02 provides in pertinent part:

"(A) `Real property,' `realty,' and `land' include land itself, ***
with all thffigs contained'-',ierein, and, unless otherwise specified
in this section or section 5701.03 of the Revised Code, all
buildings, structures, improvements, and fixtures of whatever
ki.nd on the land, ***.

LC 1) `Buildin means a permanent fabrication or
construction, attached or affixed to land, consisting of
foundations, walls, columns, girders, beams, floors, and a roof, or
some combination of these elemental parts, that is intended as a
habitation or shelter for people or animals or a shelter for
tangible personal property, and that had structural integrity
independent of the tangible personal property, if any, it is
designed to shelter. ***

"(C). 'Fixture' means an item of tangible personal property that
has become permanently attached oir affixed to the land or to a
building, structure, or improvement, and that primarily beneftts
the realty and not the business, it any, conAi.icted by the occi.ipant
on the premises.

"(D) `Improvement' means `with respect to a building or
structure, a permanent addition, enlargement, or alteration that,
had it been constructed at the same time as the building or
structare, would have been considered a part of the building or
structure.

"(E) `Structtire' means a permanent fabrication or construction,
other than a building, that is attached or affixed to land, and that
increases or enhances utilization or enjoyment of the land.
`Structure' includes, but is not limited to, bridges, trestles, dams,
storage silos or agricultaral products, fences, and walls."

R.C. 5701.03 provides in pertinent part:

"(A) `Personal property includes every tangible thing that is
subject to ownersbip, whether animate or inanimate, including a
business fixture, and that does not constit¢te real property as

defined in section 5701.02 of the Revised Code. ***

"(B) `Business fxture' means an item of tan.gible personal
proper[y that has become permanently attached or affixed to the
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land or to a building, stnrcture, or improvement, and that
primaiily benefits the business conducted by the occupant on the
preniises and not the realty. `Business fixture' includes, but is
not limited to, machinery, equipment, signs, storage bins and
tanks, whether above or below ground, and broadcasting,
transportation, transmission, and distnbution systems, whether
above or below ground. `Business fixture' also means those :
portions of buildings, structures, and improvements that are
specially designed, constracted, and used for the business
caffdu^ted-^ th , , z^^
but not limited to, foundations and supports for machinery and
equipm.ent: `Business fixtnre' does not include fixtures that are
common to buildings, including, but not limited to, heating,
ventilation, and air conditioning systems primarily used to
control the environment for people or animals, tanks, towers, and
lines for potable water or water for fire control, electrical and
cornniunication lines, and other fixtures that primarily benefit the,
realty and not the business conducted by the occupant on the
premises"

Counsel for the SOE has filed an expansive brief chronicling the history

of case law and legislative enactments relating to the classification of real and personal

prop^. ., The BOE argues that classification of property is necessarily governed by

Section 2, Article X1I of the Ohio Constitution, which provides that "[I]and and

improvements thereon shall be taxed by uniform rule according to value."

The statutory transcript certified by the auditor includes "property record

cards" for the subject parcels; bowever, none of the exhibits describe the

impro-^8inents upon the land.4 S.T. at 3. The BOE's appraiser, Mr. Koon, has

included a foundation sketch of the 46 structures on the subject property. Ex. A, page

facing 30. Mr. Koon further describes the improvements as follows:
I

° Entifled "Parcel Maintenance," the informalion on the property record cards is minimal. Ohio Adm Code
Section 5703-25-09 requires the auditor to maintain properLy record cards that descnbe, among other fBings,
building details and consiiuction features, dimensions, and the ]ike.

7
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"The subject improvements have been designed for use as a
regional, outdoor amphitheater and entertainment complex. The
semi-circular amphitheater represents the core structure, around
which all other sur-,o•,rnding improvements have been
constructed. *** There are two wings which attach to either side
of the stage. The tivest wing consists of a cafeteria and six fu.lly
finished dressing rooms, each with its own full bath. A patio and
deck area extends from the west wing, and attaches to a
hos,pitality building, which is essentially a large open room
which is used for sma11 meetings and events. The hospitality
building is approximately 900 square feet in area. The east wing
consists of administrative offices and the video control room.

"In addition to the above-described improvements, that facility
features several maintenance buildings which service the
property. These include a pole building and a steel framed
maintenance building to the rear of the amphitheater, as well as a
metal Quonset-style storage building both to the rear of the
amphitheater and on the south side of the parking lot.

"The amphitheater structure exhibits a nearly semi-circular shape
and consists primarily of masonry construction. It has a sloping,
poured concrete floor, tilt-up concrete panel walls, and poured
concrete support columns. The roof consists of a pre-engineered
metal trass system under metal decking with a rubber membrane
cover. There is a mefal panel parapet around the perimeter of the
roof which houses several large video projection screens which
service the amphitheater's uncovered, rear lawn seating.
Additionally, two large video projection screens are mounted on
the inside wall of the amphitheater and service the seated area.
The amphitheater's lawn area is contained with a wood fence.
To the rear of the amphitheater there are eight, (sic) dock-height
loading bays which service the stage area from the rear.

"There are two main food concession buildings which are located
on either side of the amphitheater. These strnctures are nearly
identical in design and construction quality. They consist of
single story, concrete block structures on concrete slab
foundations. Each has a gable-style, asphalt shingle roof. These
buildings are designed with food sales areas to the front, with
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food preparation and cool/dry storage rooms to the rear. There is
additional office space to the rear of the west concession
building. These facilities are heated and cooled via gas-fired
heat/electrically-fired HVAC units.

"There are men's/women's restroom facilities located adjacent to
each of the main concession buildings. These facilities are
contained within one story, concrete block buildings. Additional
building- improvements include medidal/first aid, p.olice, and

bar/lounge area to the east of the amphitheater with separate
restroom facilities. The facility's main ticket sales building
consists of a one story. structure located at the amphitheater's
main entrance. There is also' an ATM michine and several
vending machines adjacent to the front ticket sales building.
These.,are mult;ple kiosk-t3pe, open, wood frame^coucessior^,,,
booths and memorabifia sales buildings which'line the main
entrances to the amphitheater areas.

"The interior finish of the facility's office, administrative, and
back-stage video, sound, dining, and' dressing rooms primarily
consists of a.combination of carpeted and/or vinyl flooring with
vinyl basing, painted drywalI walls, drywall or acoustical panel
ceili.ngs with a combination of recessed incandescent and
recessed fluorescent lighting.

"Site improvements include two main asphalt-paved parking
areas, as well as asphalt paved walkways providing pedestrians
with access to both sides of the amphitheater. There is a
substantial amount of asphalt paved parking and truck-
tnmaround areas to the rear of the amphitheater's stage. It is
significant to note that a substantial amount of required parking
for the amphitheater is not paved and consists of driveways
through grassy parking areas." Id. at 30-32.

The thzeshold issue before us is whether the amphitheater's facilities

should be valued as real property by the auditor.

SetEi.ng aside the issue of whether the facilities are business fii.fiires

under R.C. 5701.03(B) for the moment, we find the facilities described above are real

property under R.C. 5701.02. The amph.itheater stage, loading docks, attached wings,
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concession facilities, merchandising facilities, restroom facilities, storage facilities,

video production facilities, administrative offices, VIP lounges, outdoor lounges,

storage facilities, maintenance facilities, cafeteria, hospitality facility, first aid and

pubhc safety facilities, paved parla.ng lots and walkways, and the like all constitute

hnildingc ,mi rnvPmPn s, d/or ctructares as defined by RC 5701 . 02, as they all are

of "permanent fabrication ot construction," affixed to the land, intended as "habitation

for people, aniinals or a shelter for tangible personal property" and fruthermore

increase the utilization or enjoyment of the land."

R.C. 5701.02(A) defines realty, with the caveat: "unless otherwise

specified in this section or section 5701.03 of the Revised Code." We next tar.n to the

issue of whether the buildings, improvements, asnd/or structures on the subject proper[y

should be classified as business flxtures. We find that they should-not

R.C. 5701.03(B) provides "`[b]usiness fixture' means an 'rtem of tangible

personal property that has become permanently attached or affixed to the land, ***."

The evidence befoie ius concerning the nature of the buildings, improvements, and

stru.otures failsto deinonstrate that any of therri are items of personal property that

have become perniariently attached to the subject property. The buildings,

improvements, and structures before us are borne from permanent fabrication and

construction upon the property (e.g., brick and mortar construction "consisting of

foundations, walls, colunms, girders, beams, floors, and a roof"), rather than item(s) of

personal property (a.g., "machinery, equipment, signs, storage bins and tanks, ***,
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broadcasting, transportation, transmission, and distnbution systems") that have been

otherwise delivered and permanently attached to the land.

It isunnecessary to consider whether or not the buildings, improvements

and structures before us "primarily benefit the business conducted" on the property

because the brick and mortar buildings, improvements and structures fail to constitute

"[an] item of personal property" under R.C. 5701.03(B) in the first instance.

Furthermore, there is no evidence before us that would enable us fo

conclude that there are any portions of buildings, structures or improvements on the

subject,property specifically constructed for use in business, snch as foundations and

supports for machinery and equipment. Within the definition of business fixture, R.C.

5701.03(B) provides: "`Business fixhire' also means those portions of buildings,

structures, and improvements that are specially designed, constructed, and used for the

business conducted in the building, stractnre, or improvement." Polaris mis-interprets

said portion of the definition and argaes that because the subject pioperty is put to a

commercial use, any and all buildings, any and all structures and any and all

improvements "are specially designed, constracted and used in business" and are

therefore business fixtares. We disagree.

As the Ohio Supreme Court held in Funtime, supra, R.C. 5701.02 and

5701.03 must be interpreted in pari materia. The distinction between real property and

personal property does not hinge upon the singralar distinction of whether property is

used in business or a convnercial venture. Rather, only the distinction of whether an

item of personal property constitutes a"fixture" under R.C. 5701.02(C) and is

II
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therefore defined as real property, or whether an item of personal property constitates

a"business fixtare" under R.C. 5701.03(B) and is therefore defined as personal

property does hinge upon the determination of whether the item of personal property is

used in business.

The limited inclusion of language by the legislature iin the definition of

business fixture permits foundations and supports specifically designed for machinery,

equipment, and the like to be classified as business fixtures.5 If we were to accept

Polaris' argument, the definition of business fiztare would necessarily eclipse all the

definitions of real property found in R.O. 5701.02 and req¢ire that all buildings,

structures and improvements (e.g., car washes, office buildings, retail stores, banks,

gas stations, indoor and outdooi arenas) be classified as personal property solely

because they are all used for a-commercial purpose. We fail to read the statutory

enactments and the court's holdings to produce this result.

Based upon the evidence before us, we find that the buildings, structures

and improvements -situated upon the subject property are properly classified and

valued as realty pursuant to Ohio law.

In support of its contention of value, Polaris offered at this board's

evidentiary hearing the testimony and written appraisal report of Mr. Robin Lorms.

Mr. Lorms has limited his analysis to the valuation of the subject's land only. We are

$ AIl of the examples cited within the definition of business f[xture foimd in R.C. 5701.03(B) support the
conclusion that business fixtares are items of personal property that have been brought upon the land and
otherwise affixed (i.e., ma.chinery, equipment, signs, storage bins and tanks; broadcasting, transportation,
transmission, and distri6ution systems).
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unable to assign any more than limited weight to the report and opinion of Mr. Lorms

because he has failed to value the buildings, improvements and stiv.ctures on the

subject property.

Even if we were to rely upon Mr. Lorms' opinion of value for the

subject, we are concern.ed about his failure to consider the subject's current use in

determining the highest and best use for the subject property. Mr. Lorms' highest and

best use analysis concludes that "no use of the site would be as profitable as office

use." Ex. 13 at 33.

The Appraisal of Real Estate (12t' Ed.) defines "highest and best use" as:

"[T]he reasonably probable and legal use of vacant land or an
improved property, which is physically possible, appropriately
supported, fnancially feasible, and results in the highest
value." Id. at 297.

The text further describes:

"Appraisal theory holds that as long as the value of a property
as improved is greater than the value of the site unimproved,
the highest and best iise is use of the property as improved.
Once the value of the vacant land exceeds the value of the
improved property, the highest and best use becomes use of the
land as though vacant." Id. at 298.

The subject property is isnproved with a regional outdoor amphitheater.

Any analysis of the subject's highest and best use must necessarily include a

determination that the value of the vacant Iand would exceed the value of the property

as improved. Before this board, Mr. Lorms acknowledged that hedid not endeavor to

value the subject property as improved. H.R. I at 174-181. Furthermore, Mr. Lorms
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testifi.ed fhat he had not formed an opinion that the subject property's value, if vacant,

would exceed its valuation as improved. Id.

Based on the evidence before us presented by Polaris, we fail to see any

discussion or consideration of the subject's valuation as improved. Furthermore, we

are unable to conclude that the value of the subject property as vacant necessarily

exceeds the value of the property with its current improvements. Therefore, we find

1VIr. Lorms' analysis premised upon the highest and best use of the subject as vacant

land for redevelopment as office space fails to constitute competent and probative

evidence of value.

Polaris additionally provided the testimony of two civil engineers who

provided their opinions and documentary evidence concerning how the subject

property might be redeveloped and reconfigured as office-space development.

Because Polaris has failed to demonstrate that the subject's highest and best use of the

property, if vacant, would exceed its value as improved, we must necessarily conclude

that evidence concerning possible redevelopment for an alteinative use fails to

constitute competent and probative evidence of the subject's value on January 1, 2003.

Polaris additionally provided testimony and evidence concerning

proposed changes t'o its personal property tax returns, assuming the buildings,

structures and im.provements on the subject property were reclassified as business

fixtures. As the instant appeal comes to this board through a complaint filed before the

BOR pursuant to R.C. 5715.19, our jurisdiction is lvnited to determining the value of

the subject real property as it appears on the 2003 tax list and duplicate. See R.C.
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5715.19(A)(1)(d). Furthermore, there is nothing in the recoxd to suggest that Polaris

has sought any reassessment for its previously filed personal property tax returns with

the Tax Commissioner, and hence, there is no final determination of the Tax

Commissioner from which Polaris may appeal.6 Therefore, we are without the

requisite jurisdiction to assess or otherwise determine the accuracy of Polaris'^

proposed personal property retu.rns, and farther find that the testimony and evidence

regarding Polaris' proposed ret¢rns fail to consfitute competent and probative evidence

of value for the subject parcels before us.

The BOE presentedthe written appraisal report and testimony of Mr.

Sam Koon. Mr. Koon's appraisal report was prepared with an "as of' date of January

1, 2003. Ex. A at 62. Mr. Koon ultunately, arrived at an opinion of value of

$21,000,000 for the subject property. Ex. B at 62, H.R. II at 15.'

Criven the special use and nature of the subject's improvements as a

regional outdoor amphitheater, Mr. Koon testified that he was unable to.identify any

comparable sales data or comparable economic rental data from the sale or lease of

other amphitheaters. H.R. II at 16, Ex. A at 59-60. Therefore, Mr. Koon'.s opinion of

value is limited to his conclusions derived from his cost approach valuation of the

subjeot.

6.R.C. 5717.02 sets forth certain prerequisites necessary to invoke the jurisdiction of this board from a final
determination of the Tax Commissioner, providing in pertinent part:

"Such appeals shaII be taken by the filing of a notice of appeal with the board, and with the
tax commissioner *** within sixty days after notice of the *** determination *** by the
commissioner *** has been given or otherwise evidenced as required by law."

^ At hearing before this board, Mr. Koon identified various corrected pages to his appraisal report, marked as
Ex7nbit B.
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In his cost approach, Mr. Koon began by arriving at a raw land value by

considering five comparable land sales that occurred between August 2000 and July

2005. All of the comparable sales were in close proximity to the subject property,

utilizing the Polaris Parkway/I-71 freeway interchange. The price per acre paid for the

ronLparahlec_rangftd hetiueem-M2.37 and__&1i1,146 per acre. After maldne.

adjustments to the comparable sales, Mr. Koon developed a range of $95,000 to

$110,000 per acre. Utilizing the lower end of the range of value, Mr. Koon opined to a

land value of $95,000 per acre for the subject, or $8,600,000 for the stibject's 90.687

acres. Ex. A at 39-53.

In estimating the subject's replacethent cost (as new), Mr. Koon used the

acttial constrnctiori costs as supplied by the subject's developer. Ex. A at 54. Mr.

Koon testified that the subject's special use necessitates reliance upon the actual costs

to constract, given information pertaining to the reproduction costs of an outdoor

amphitheater is not included in the majority of national cost indexes. Id.

Mr. Koon analyzed the subject's 1994 construction costs, which totaled

$9,629,200 for both the costs of site and building improvements. Relying upon his

analysis of trend multipliers for the subject's regional location, Mr. Koon increased the

1994 site and improvement costs by 27%, to arrive at a cost to construct value of

$12,229,084 for January 1, 2003. Id. at 54. Mr. Koon then included the cost to

constra.ct additional special use improvements (i.e., outdoor grill and a patio/deck area)

made upon the subject proper[y a$er 1994, again utilizing trend multipliers to

determine the costs relevant to 2003. The additional cost of the new special use
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improvements was estimated to be $68,296. Id. at 55. Additionally, Mr. Koon

included the costs to construct additional improvements (i.e., maintenance building

and concession kiosk buildings) made upon the subject property after 1994, utilizing

Marshal Valuation Service reproduction cost estimates relevant to 2003. The

additional costs of the new improvements were estimated to be $267,446. Combining

the updated cost to constract the original facility, together with additional

improvements, Mr. Koon arrived at a value of $12,600,000 for the hard costs

associated with the subject for January 1, 2003. Id. at 55, H.R. II at 14.

Mr. Koon next estimated the soft costs (i.e., architectural, engineering

fees, financing costs, various legal and administrative fees, and the like), by utilizing

10% of the total hard cost of the development, or $1,260,000. Mr. Koon fixed

entrepreneu.rial profit at $1,100,000. In sum, Mr. Koon's total reproduction cost of the

subj ect property was $14,960,000. Id. at 56, H.R. II at 14.

To estimate accrued depreciation of the improvements; Mr. Koon

assigned an economic life of 40 years to the buildings that consist of masonry

construction, assigned an economic life of 35 years for the steel frame and wood pole

buildings, and assigned an economic life of 15 years to the rema;n;ng smaller wood

frame buildings pursuant to the indexes provided by the Marshall Valuation Service.

Ex. B at 57. The subject's original improvements were approximately eight years old

on tax lien date. Mr. Koon assigned depreciation percentages to the various grades of

buildings, based upon their economic life and their age as of January 1, 2003. T'he

sum total of depreciation was estimated at $2,588,079. Id_, H.R. II at 14.
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In conclusion, Mr. Koon arrived at a depreciated value for all

improvements of $12,371,921. After adding his valuation of the subject's land

($8,600,000), MT. Koon arrived at a final value of $21,000,000 for the subject property

asofJanuary1,2003. Ex. B at 58, H.R. 11 at 15.

As dPscribE.d_ab.o-ve,lhe--ao„nty-auditor's-mcLBDI^-°s -valuati9n. of the

subject property for January 1, 2003 is $20,734,700. Mr. Koon's opinion of

$21,000,000 for the subject is nearly the same, and it provides stipport for such value.

In addition, in its brief, the BOE urges this board to leave the auditor's and BOR's

value unchanged. BOE brief at 86.

Based upon the record and the evidence before us, we hold that Polaris

has not met its burden of demonstrating the subject,property's fair market value as of

tax lien date. We further find that the evidence of value provided by the BOE is

supportive of the original values assigned to the subject property by t'he auditor and

affirmed by the Delaware County Board of Revision. Therefore, we find the value of

the subject as of January 1, 2003 to be:

Parcel318-442-02-025-001 TRUE VALUE TAXABLE VALUE
LAND $ 3,666,700 $1,283,350
BLDG $ 5,668,400 $1,983,940
TOTAL $ 9,335,100 $3,267,290

Parce1318-442-02-025-918 TRUE VALUE TAXABLE VALUE
LAND $ 3,224,200 $1,128,470
BLDG $ 0 $ 0
TOTAL $ 3,224,200 $1,128,470

Parce1318-442-02-025-000 TRUE VALUE TAXABLE VALL7E
LAND $ 1,102,300 $ 385,810
BLDG. $ 0 $ 0

TOTAL $ 1,102,300 $ 385,810
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Parce1318-442-02-025-919 TRUE VALUE TAXABLE VALUE
LAND $ 5,688,700 $1,991,050
BLDG $ 1,258,700 $ 440,550
TOTAL $ 6,947,400 $2,431,600

Parce1318-442-02-024-000 TRUE VALUE TAXABLE VALUE
LAND $ 117,200 $ 41,020
BLDG $ 8,500 $ 2,980
luiA-L Oa 4ZV.000

Grand Totals $20,734,700 $7,257,170
It is the decision and order of the Board of Tax Appeals that the

Delaware County Auditor shall list and assess the subject property in conformity with

this decision. It is further ordered that this value be carried forward in accordance to

law.

I hereby certify the foregoing to be a true
and complete copy of the action taken by
the Board of Tax Appeals of the State of
Ohio and entered upon its journal this day,
with respect to the captioned matter.

.Julia-M. Snow, Board Secretary
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1012712004 TODD A. HANKS
DELAWARE COUNTY AUDITOR

Polaris Amphitheater Concerts, Inc.
clo Walt Rapacz, Deloitte & Touche, LLP
127 Public Square, Ste 2500
Cleveland Ohio 44114

Dear Property Owner:

Upon consideration of a complaint presented to the Board of Revision regarding the valuation of
real property fortax year 2003, and after investigation by the Board of Revision, the market value
of the parcel(s) is(are) as listed below.

If you wish to appeal this decision an appeal may be made to the Ohio Board of Tax Appeals under
the authority of Section 5717.01 of the Ohio Revised Code or to the Court of Common Pleas under
the authority of Section 5717.05 of the Ohio Revised Code. You have 30 days from the date of this
letter to do so. If this office can provide you with additional information on this matter please do not
hesitate to contact us.

Case #: Parcei(s) Valuation:

04-60 318-442-02-025-001 9,335,100
318-442-02-025-918 3,224,200
318-442-02-025-000 1,102,300
318-442-02-025-919 6,947,400
318-442-02-024-000 125,700

cc: Todd W. Sleggs, Esq.
820 W. Superior Avenue
Suite 410
Cleveland Ohio

Jeffrey Rich, Esq.
300 East Broad Street
Suite 300
Columbus Ohio 43215

44113

740 NORTH SANDUSKY STREET, DELAWARE, OHI043015
PHONE: 740-833-2900
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,twenty;five dollar fee, finlls,that the]aEid would be the Revised: Code„ in any year, in which:.the aounty
•land:devotedeicclusively- toagricultural,use:for the auditor has; not adveti:tisedr the.c.ompletion;of his
currentyezr:if.tfie.boardofrev6ion-finds:thefaIlure r.eapprafsaLur:equalization-,ornotiEted.ther.owner.of

-'afnsefnrgood:cause;the;Dwnermayfilca:coenplaint agricuLtural land oLa,rhange^;in.Yhe-=valuationof
:agdinst that deternunatiw!with.the Udard as:prn such la'nd.prior to t}ie date'on-which the owii(rx may
vidett:insection SZ1S.19+61 tfieRtvised,eod"e ou the filean -applicalionrequesting ttie auditor•6rrv.aiue

-g`ountlsthat•the $act,`Iot;.arpaicel i5fanddevoted the - lanfl`f"or" real:pi4pert,y tax'purposes: at the cu`-
-exclusi¢C1}.:to:agricuitural:use because:therz was rpntv,alue sich:land:has:Ybragricututial_use;-:and
goodeatise:'forthe•.ow.ner•'s:failureta•fileean:itiitial•or Ehere•isan`increa.se;4n+suchvaluation:in-thaUyear;
raPnewa( application;If:@he:boar•d:Lmds that tliere tlieownerroayfilesuela,application-for.ttiatttaxyear
was suchgoodcause; Ahe' application<iunder this at'arjy fdmeprior to%,phe:farsr Ivf'onelay in Iplarxh.©f
section stial{ be consideted an application thatwas the-follpwing-calendaryearz-i W4ienf7ed;.suc}sznpli-

-:praperly filedundgr section 571331of the-Revised eaetoh:.stiall;.be ton.§ideretl'a pioper:y'fileit'appuca-
•Code " Faonfur sueli:vaduation on>tlie bas`is:uf. a u[tu..rali .. :, u^. ^m

{A5 enaetedt,by H B 483 Laws 1988; eLfective ^^.^ehe audttor , dere,mmes suclf: ]aridro7ircr
March 29;, 1988,Z.atneniled,by, 1L$ 618, Laws wise`(1u'alifies for suckr'"u.aluaUOn, the•audiYOr^ shall
1988,:effective SeptemBer.9;:1988,) . . ,. deteCriiineitFie value such:land'hasfor agricultural

use IY theagricultural'useuatuation is,less'tliawthe
1 a ^[A`133520] valu.ation:usedUytiieaudtror'todetermine•the^taxa-

Sec 5713:36 Apglicafio,n f'or vatuahon. of ble`valLe oFlsuch laud-for^8he tax year'fdr^which•EFie
land-Un.orbeforetliefifteenth-ofTaniyary:ufeach aplilLcation:i's£ded;:hes.hall'preceedti5ifthe':valua-

.yeac• the county.audttor sttaJl mail.to each current Aion"hatl`been rzduced: by.the bnard-o€ revision
mvner pf,,lzud that was.,valuel( as;;laod devoted Pursuanttm5eenon5715:191of ttic.Rev7.sed'Gode: ••'
exclusruel^;xp.ag1eulttir•el,useda[!ng't1r4:PextPte-

..Fgdmg calenilar year an a(xpbcatLOU for iSe valua- A°?r real property taxe5;pazd by the owner based
tiun of sucjt iand as land:de^ated exelusive(y+to; an on the highec ^valuaTyon; in' excets of ftBieproperty

,agrrcultural:use fm't}ie cucfent rnlenrlar year t^ that taaulfl have beeu'tlue and paya4ile ktad the
^ .- . ' 1'and been valued on thi<•Aasis of ttsagrieultural use;11

'•' (AS enacEed by S8 ^t23;'I;aws 197t1;a5'ramended 3ball.be treated as.an overliayment uf'rcal,property
B6P$ Law3 1988; ' eTfective Septeii7bet' 9; fazes in Tlieiitianrisr rfreSCriUed`by'section 57i5:28'bf

il^.Revi3eiP-Code..
_ ••,•. :: ;:; ,,,:. r : .. . -.

„-,a : i; ^ [¶ ,133 $401 , . ..k (As, pnaeted; by I£B; . 651s Laws 1975;_ effective
'W Sec :57^.37$rdhilSitioR I4'o peison:. shall Navember 26, 1975.) „,.,. x. . -. -: ,•;.:.-.:_ ,,; ,

^khdwiugly-giuean:y"faLseuifoimation:iri:an-applica-
'ion fr7ed under sectazn.5713-81 of the Revised Cade

(As enaetedby 3B 423, Laws 1974 effecGve Ju3•y gec 571399: Penatty . -4vhoevet violafes secUOn26 1974.) _ 57T3 t37 Df LNe Revxsed l;ur7e s gu,lty of a rrusdc-
[1( I33-S^D] meanoroftlieY"ustd•egree.'"

.:Sec 571338: A,p,plmatyon far chauge,of valua- (à^._deriacted'by SSB' 423;L5NS1974; aLYective;iuly
tiqn of landc:hjottvithstandtngsection:57,13.31:uf 261974-)+" ': - "' •^ - " "''< '

• CEtAPTER 5715-BQARDS•OF REVISEOISEQUALT2ATIO& OF,^',
. .'. . : _ . , ....: , . , ' ., - .:PISSESSIVIEIYTS . . . .

.
... - ..: [¶ 133-700] v.alue of real•prupertyand3hall:also.prescnbefhe

. :' - -• ^ ^, ^ . „ : methodfon:determining the current:agcicultural_usz
[iB}.>Caution Sec $71501 a5 reproduced value;ofland'devoted:exelusivelyttiagriculturalaise;

lmrtrer7iafeFy6efow iseffecGVe Ehiough June wTnch7:method'shallrefleeE:standardl and-madern
2$ P00.^•-f'br pravi5ioirs effecfive -(irne 30 anpraisal Leehniques„^t}ia'E;taice•.ihfoconsideratinrt:. _ , ., . .. ,... .
ZOdS see below CCH T'-" ° - the'^producxivity nf thesoiBqnder. nuama7• manage=

^ -..i.l• .'^-_ n .a:: .. :., _ . :. . . :
ment practices;= Yhe. aveiagz price -paYterns^.-^of the

Sec. 5715.01..AssessmenY of real properfy; ctops:antl'productsproduced'•tu.:deter.mine the•im
rules and procedur.e;, county:,board of revision.- come=pott+ntialto'15e^capitalizedYmarleet v.alue of the
Tlie tax commissioner shall dir.ect and supervise the land ^^for `agricultura.l-use; •and other pertincnt'fac=
assessment dbr tazation- bI all •real piopeity. • The tom'`1"tieru'les shall prbvide that• in^deterininingthe
commnssaoneeshall'adopt prescribe,andTivntulgate tCU'sazatueof']ands'or?iniproveihentsttiereon°.for taz
ivlesfor: khedetermfnation•of=.true ialueandtasatile pu?poses;'aYl^facts-2nf7 circumstances:rel"ating:to•the
value of Feal property W uniform rule fnr such value' of'ttieproperty, itsravailabili't:y.for tHe'pur-
values and: for the deterniihation of the - current poses foc-w-hicli iC •is constnicted-orbeing'used; its
agricultiiia7use value df laud devoted exclusively to oUS6lete cBaracter, if any; The income capacityvf the
agr5culturat use. The unifurm^:rules shall prescrlbe pPoperty, if: aitv; and anyother factor that "tencl's to
inetfiod"sofdet.e.rmiiiing the truevalueand taxable prove itstiue value sl5atttieused; The taxable value

oi e i ax RePO Es § 5715::`0'1: 1f 133:.700



.10;390 O'H=T1ietiaw=B0ARD:S 4RFVFSLON 200.11-2005

sliall be that lier centoftrue valuelri^nioney; ar
cii'rrent agi-icttdtural Sse- value in the case of land
valukd.in.accordance with.section 5713:31 oL,tHe
Revised'.Cocle;the commissionee.by'ndeestatilishes,
but it:sl:iall hot ezceeihtliifty:five percent.:_The:uni-
for:ni: rules shall aiso prtscriUe:metkiud"s;oE;malcing
theapj3raisals. set'.forth in,section;,57I3A1aof the
Revised Cbde: 'fhe taxable value of oachrtraat;:lot;; or
parceP of real' peolieEty and improvefnentso- thereonS
determined in' accordadee-with^ the uniform,-riiles
ane6 metFiods prescri8ed:tiier.eby; shall,lre.the taxable
value of the, tract, lo'F, or-pan:el•Ior.alli:pur:pbses.uf
secttons 5913:01 to.5713r26r 5775:p1 toiS7]5.5:I;:arad
5717 QLkn 5719.06 of the Revisecl: Gode. County
auditar5: sUall'„ untler ti^r.diseciioii, and8upervision:of
the comniissioner, lae the chiefassessing;efLcersof
their:respeetive eoimties. and;shall]ist and:value: tli2
real ptoperny, w.iLhin= Eheir-respective;counties for
taxation in aceordance wifti:}.his secYavnandsectiou9
5713:03: an<1 5713,3:1. of. the,RevisedCode and.:with
sue}i.rulesof the,e6mmissioner.;T}iere sUall also'be a
board in each county;:known. as:the county;board of
revisitin,. wliich s]iaThear complaints_ and: revi3e-as-
sesstnents Of real property for taxation.

- The cotnmi.ssmner shallnerther adont-hor eniorce
any.rul'e tha4_rgquires,tpqe value Yuc.-ng:taxyearYo
be aqy value other;tlMnd€lie true,value;in ,m,oney;.op
theYax ]fen date Di.sUch taz year;ur,tliatrequires
taxable valuepo=be .6Uxained tn any;way oFh,gr. than
by redaeing the Frue value, or in the ;cace of- Iand
valued in accordance with section 5713.31 of the
ReviSellCuHe; its^ tuirent agtic6ltuiar use value;'by
aspecified, unifonn perceirtage.

[IN i Caution: See57I5;1)I, as reproduced
Gelow, amended• by_FZB 66,Laws 1005, is
etfeahve Jun.e 30, 2q05. Foi prov+sinnseffec-
tive througfi )une 29 ZOOS see nbove. iCCA 1

^,Scc..57,Y5.0L ;4ssassmenL oY.,r.oal;grapnrty;
rules and proccdurc; cnunty board-uf revision ,-
R Th t 'h ^ll 1'( )

taxpurposes,:allfacts aiid circumstances^re7ating to
the val'ue: of'the property, :its availability Cor the
purposes'forwhichit is constructed-arbeing used•„its
obsolete'character,:it any; theincome: capapitv! oI the
propertyr it any;add amynthe6 factnr that eends;,to
'j^rove- itsrtive value: stiall lie. useB.:In. deter
:the tsue.value of.^uineral¢:orrights'to;nvnei^als..fmr
the pul:pose.oL:txa1 pr.operty tazation, the-taxeom-
viissiohershallinot.incl'udo in.thevalueAC the:^niuier-
als::or rig'its to:minerals:•theivalue.ofany tangible
pecsonat::propecty. ':tised:. ^n tEie: recovery:'of those
minerals
. ." °:. . ^ ^ .

tazaUle value s1ial] be thatper cent of
tnie value in money, or current agriculturat use
valUe iu tfiecaseDGlanePvalued in:ai:cosdancewith
seutien 5713i31. utxheRevised Cudcthecommis-
sinner by rule esiab]LShe5;^.8uCi;r:shall=noGexc€ed
thirty-five per cent,:;Lhe,unifurm rules shall also
prescribe methods of matiiiig tfie appraisals set forth
ih sectibn'3713.03=oCttie.Revs`er1 CoFle:'Phe taxable
value-of eacEi tractlot, =iu parFel' of ieaT property
and. iinp'rovelnent5^ thel'eoSl; 'd2TCrmibed m' aeC-Ui-
klance wrtli 'the uniYoirn rules and m"efhotlsA pre-
scribetl'-FliereGy; s^tall lietfie''t.ai:ablevalue'ofi6e
tract lot,,`or parcel L-or all purposestif section5
5713 01 ea57i326, 5715:01'io 5715'^5^1, aî^d 571R.':D3
to 5717.D;6-ol^the Rev'seiT'Coife:Couriiy audi'4uts
ghaq;,; under •thed'uection;;and'supen'jsion- QL::the
comttiissioner, be thec}iieBassessing oflicersoF theit
respectivecounties, and shall list and valne the-xea7
property witlun-their res,t^ective counties for taxa-
tion in accort7ance^viitti-fhis:secti0n and sections
5713.03'^and 5713:31i of. tlie Revdsetl'. Caile'.and wrth
sucliiu{escoL tlie convnisvo6er::'Lhereshall3alsa'.lte a
board in;.eao[i eobrity, ]cqown,as thecounby 'board"of
rev xston which shallhear complaintsand revise as-
sessments oI reat pmperty'fdr taxation.

(C) The cymmissioner sliall geit$er adopt nbr en-
force any rie7e t[tat reijuiies true value for any tax
year to beany value "otFer elian'tlie tnie'value in
n5oney ou^[lie tax lien'date'of sucli^ taxyGar'orthat

ax a, e eommissio,ners c veM-and supervise , requiresctaxable value•to ite obtained in any way
the assessinent for taxation of a11 real'proerty The, ;otherthanb'y rcdueing tUe true valde, or in the case
commissioner shaJl adopt, prescribe, and promulgate' "^ land^valued in accordance with section 5713.314
oule,c.for'thedetermination;of troe valueanchtaxable
value::of..,r,eal, propertY by .uniform;,rule f6rsuch
values,arft(:for', the'deterntinatinrv•of the current
agciculturabuse::v.alue of:laiiddevnteeY;exblusively tn
a¢ritliltutal-use The.:uniform rules,shall prescrabe
methods {.f aetermining'the tr.ue,valueiand-,taxaU'lA
value.,'of-real'proper•ty anfl^ sliall .also-l§rescFibe th2
methnd for deler.mining_tl,he.:cpjient.agricultural:vse
value:of.land devoterl•exclusively to agr.icultural.,use;
which method shall re17ec2, standard:and motlern
appraisal iechniques t3rat talce-into c.crositferation!
the pPoductivity qf.the spil-nnder norroal manage-
ment pPactices; -the average ,price patterns. of. the
cirops and products produced'toAeterntine'the:in-
<onie pntential-to be caitalizeA;lthe mar.ket-value'of
the lan(l for agricultural use; and other pertinent
factais The rules shall-provide 2hat. in detennining
the true-value of lands or improvements thereon for

¶ 1-33=745 §' 57I5:01

the RevisedCbde, its curi'eiit agricultural use value,
Uy a specified, uniform percentage.

-, .. (As aclded by S S 199rLaws 1969 as amendeil:by
£.R 4b5,•I;aws1972,5.B..423 Laws 19^74;.HB.920,
Laws 1976;H.F 260, C.aws1913 eflective Septerti-
ber 27, 1983; H.B. 66, Laws 2005,effective Jime^30,

--.'::,...• . . .. :.:..: .-. .... .. .
_ Lp 133=7457 rt ..;.v. ..

Sec. 57,15.012 Sales asse'ssmcnt ratios .restric-
tions:. .-'i'Ne tax commissioner shall malce _sales-as-
sessnient. iatio studies, uf sales, and assessnients ot
real-prolierty for tHepurpose of determining e}ie
coinmonlevelof assessment-o1rea1 proper,ty within
the cuunties pursuant to section5715:19:ofthe°Re-
vised Gode and for. the purposeof equalimtion: Such
studie,s shall.bebased on a representative sampling

02005, CCHLNCORPORATED
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_ . .. . _ . . _ ., ^ ':.CH'APT'ER 5717=15`PPEATS -. ^.
. .. .:.. ...,:: , ,r-: ......, .,

33^1';4'53

.- . ;.,.. . . ^ . : [1f.:15-1001 TaxPaXer or thg:. tax admrmstrat4rrto a covpt-. Y
See 'S717 Ol ;40eal Yrom courity board'uf ^mon,Pleas as otherwise provided,by, la^ If tlie

revislou to boarduf taz appeats, procedure, hear taspaylY the tax adaumstratox e(ects to malce. an
ing:=Anapiie8t from'a' decsion ^o££a•count"y li6ard appeaLto the board..of:fax appeals_uc;cwM 4( coin-
of4evisionmay be•taken to ttie:board'oftaz appeals nlon pleas,;the appeal sliall be talcea^by the,Llmg of

,grwttldn-tl`nrty days after^noGCe afhe•dec^smmof the a notice•of:appealwith.#^e boar .dof tax ap peal^,-.
eounty ^7ioard of revtsiou ts maHed, a5 rovri7ed' in court: of common pleas; the mumcxpal, boazd oL ag-
divesibn (11) 6fsection'5715:20'of t1ie'Revi3ed Cude. Peal• andthe ojiposing parCy Tlie,nutre. qf appeaL
SucliauaijpeaCiua-betaltenbY tliecouatY aur)ifor,

^^- ^' sha116e_filedwyYhtp,sixtydayg<af@erthe^,BaySkie
^' . ^

tHe tax coimnusrbner; or atry bnaid'' 1'e^slaGve3'u- appell'antrecuves notice,of the aecuioajssurtd under
section 7718 ,I1 of the.Ite,viseYl Code The. nnuce,• gf

fhority, {iubhc ofLciali or tarzpayer"-anllwnzed b:y ^^ ^ , ^
secctoa 571519 of t}i€, Revised Gode to file eom• aPDeal may be filed rrt person oS y.fe.rt^ftec'^ mai(
p7aints against valu'ations orassessmentstbe exnress mail or autliorize^ dehvery servrce as prif-

apdrtar.,Such appealshall:betalcen by=theEilingof a vuJed.^nsectmn 57Q3i056 oEth@ &ep}sed CQtle If't,lie
rtified:l, nohceof a^gealGS &leiiy cecGfiCd,matl, p„c,Pr,esssraotice.uf. appeal; in' pi<rson arbyce m.^f

expressmail qr authorized deltveryserytce .with^tfie r"ail ur,puthonzed SIbIivery ^eryrce as prmnded=i;p
board tif tax appeals and wrth the county board,of sectGon 5703 056 oYthe Revised Code fhe 8-ate uE rfie

reviswn Ii^.notice oL appe is fil,ed'by eerEif'ied map, Unrted States postmaik; pTaced o'n t^ie sender 53rG-
express mail, or adthoCized de7hvery ser,vice as pco- cerpt by IIie pnstal serb,}rR or the date nf recelpt
vided in section 5703:056 of the Revised Code; the recorded liy the authorized dehvery 5ervrce-shalF be

treateji a's the ^ata ,^Iil'̂ ng nuiice pea7ofapdate of the Umted 5t-ates potmarlc placed on the of The- -e
s`hall have:afhe date of ttached theretttand cocporatedthereèn

sendeC ^s ceceapt by Rostal secviee;or the - E-^. -
rccetpk-re,c.orded, by. the authuc^zed^TeL.very^ seeacice °y ^repce a true cofiy; of tlae decl^on;vmigc^ ufii^r
sttalt be ttieated as theFlate of fsling, Upnn recetpt-pt c6£^`oR n8^.11 of the Revised Co¢e and,;shal} specity

the errors^therein com 7amed of buf_fail e€gsuch potiee.of appeal suctr counny,lioard of
sha11 by cer.tLf-ied mail not a11: tach a copy of such -notIce aud mcorporate ?t liy

rkv per5ons ttaereof who refereaee:in tbe noticeof appeai doesnot mvalidate
were:part^es to the.,proc?edmg before.sueh county ^-
boar,d of [evsron, and shall lile Poot of, such notice the apPeal..
wrth the board of tax appeals The county boaid, of (G)^ ISgo6 Ylle fr)^g of a noGce-of appBa'1 with tlie
revrsmn sha31 Chereupon"dertSy to_ the boartl 6f tax boazdtit rax appealsv The•mumcrpaltboard af ap{ieal
appea(s a tianscripCof the record edtlie proceetiaigs -5hall'cer6f^`to the-liozii}'ot tax appeaCv a transcrtpt
of the couuty hoard' of revt5ion pei'taimng to tlie of tlie'recoril' of the proeegdmg5 befuie rt', togethee
ongmalcomptamt aniI.all evidence offered ru con- vuth-al^'evrdence cousiilered byF-iC:iu connECtyoa
neeti6n [heiewith. Such appeal iiiay be heard liy+ the tlrereivith. S1ich appeag'may'bC-heard by rhe:lio'aFd
board-of taz appeal^ at itsoffces'inCblumbu's'oriii at itsoffice"mColumbusor rn:ttie'¢ddnty akher2'the
t^he county where the pruperty is hstedYor taxation, appellant teszdes ot` it may cauSe°ilsezamrn"@rstb
or the `6oard of taX appeais may ^E'its exarmneJS conduct suCh heariiigs and to repor-t'YOSt thein'find-
Lb cohducCSUCh hearingand to ieport EA st their mg§f'dr affirmatibn otre,tec-Piun'`The boaxd'may. . .. ., ... .:;.- - .. . , - ._ , ... , . ..

ordeSihd"' f®r . _ - : . .mgs af^irrna6pn orrelechon rti`ie'appeal fa^be heard upon thewreCOr&and i.he
'I: €or ^liuthe,board of tax appeak may order_the appcal;,W evidence- cei-Nfietl^ to `tY-by the admuiistra

be heard,onthe record and the evkence.certrfied;,to uPon G'e'apphcatios'of'any mteiesfed party ^,tCfe
boattl shallbrder theHearfng oFaddi'tiohaf evidenoe,

c dit by, the ounty taoar of,revision;; or ;it may order
nd-thebuard tnaymake^suchmvestiga'Cton concern

the. hearir^g,of additionai evrdence; and 9t may make a *the appeal as rtcnnsiders propen. V
such mvesfigation coReeming the appeal as rt deems . . .. ,:

(D}If an issue bemgapPealed undei`Y1us sfproper ^.' . , .. . ., .,

(At ariiended by H.S9Z0 yaws1976
SB:^6, u addresse3in a muu^cipa7 corpo>tatinnsortlmance

or fegulation the tzIdmuustratN;.-uon the.rce-
Laws 1981; H.B. 260, Laws 1983; H:B: 612;haNs = ^71

quest of t}ie board oCfaz appea^s 5Ka11prdVre;^
2000 (S3:B_ 675),. Laws2002 effective Nfarch 14, ^---- I copy d'Ytieordinance or tegu]ati6n^t0•tlie 6oarc7`lif

[j( 135-3011, (As added by H B 95, Laws 20p3 effecUve ,janu-

Sec 571.7.0L1-Appeals from• municipal board `ry, 1;2A04-)

of; appeal--(A) As=used. in this chapter, 'taz ad- [t f35 Y207
ministrator" has the same meaning as

-in5ection Sec e5717-02 Appeals
718-01 of the Revised Code.

from Gnal•,detexmin:a-
-- -- •=

. . , . - . tion; procedure, hearing ExcCpt-'as otheneise
(B),Appeals- from a municipal board of appeal provid"ed by law, appeals from final 'determi,nattrons

ereated under_section 718:11 of the. Revised.Code by the tax commissioner of any prelirtifnarp,
may be taken by the taxpayer ortlie tax administra- amended;. orfiual tax assessmerits;.ieassessments,
tor to the board of tax appeals.or may be:talrenby valuations, determinations, tindings, computations,

oiiieT•axReparts § 5717:0:2 ¶> 13'5=12:0
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joignal s1iaTbe ceit5fied-tiy tlie b09rd' b7t'. certified
tnad.•tio all persons:wlYO WEre ^partses Eo'the'appeal
`brS'ore the .,tio9rd, -,hespeison in vt6tisE'^,n5me-'tllie
p;opectj^-isllsted ur'souglif:ito be'li3ted;--ifthe:deca=
ion deteruilnes tlfe Valu2tion or habrlity oftproper.ty

'tonkaxatiofl' and rfsucTi peesron ts not a partyto;ehe
9^pP.dl,'dle t'azp. .ayer tir ather peraon to%wham notice
uC" the tzx;__ti5sessttlene; i+zluation, deteimination;

fi,nding'-colRpuYat^oqoereiGdeY oc'¢oFrZCtio¢•or:rede-

.terriiin•ntiiu ^_Iwedf,,by"6}ie lrax cominis5iouerwas:by
7aw re'qpited.;iv be given; ftie tlu'eetoi;of liudget aiid
managemeap'If theYeveiiues^affectek6y such^tleci-
'sion Woiild-:acerue priniari`Ty'to' Lhe'state-.tivea.tur3+:,
and t7iee`ouD[y autlitors:oT'.theroounhes;Td £he ui
vided generat'tax tuuilsof!WFnCh.:tbe'r.evenues'af
fected'bY'sh¢1^:deczsion would pzirnarFly'aeccne _ ^'.•,

In';YEig case uE an' appealYrom: aunicipal
hoard iiT aPPe`al.creatediup[7Pr section:71'8 Ll! ef-Ehe
I2ev^sed C'ddE: the brder of'Che boa4of t2x appeats
and t^e daEe`.oE tire entny-:CFiereof upon-:the boerd's
jburna! shalllielcetified:liyhhe board fijy eertifed
;%nad^to al[<^.iatsons who Weik pactoesto the appea'l
before the 13nard t. ^:' n -^

^4(E) SP the-caseof plLotlieq: apn t^ or:apphcattbns
f3ed wiftaiAdd0termmed hy.the'boacd;:tlie.6narrlt5
order'and tFie^ilate,-ruhen.Ylfe ortler Was::fr7ed3iy.:.tlie
seaetary.'for:joumalization•shall be":cei:cified'liy-3he
laipard. by rd- tr.ed ma^Y.m^tlie gecson whods a party
to such appeal; ur apphCZtiop,-to sucFicpersons-as"the
,law {equqes,; aqd to sucb otiier penon^ as the board

d-..u ij;;a,
•^r Cl'7 'O

prope^.

lie Ordets bf mtbe baa6d-may affirm, reverse,
Nacate mUdily .qCtenlan^e tak asse$9ments UalU!
at[onS detEprtiinatsons, firidings 'Gomputations or
.oYdetS Oomplafned of tn.¢appeals dgCeS.pnned,.l]g
,16. boanl, and the )+oardis:,declsyonstiallbecome
fiRal and.conclusivptpr:tb^. curren^}fear^unlesS•ce,-
cvzrsed, va^af,ed„ror mod^ed,aspcovdd^ Cn sec[ion
59y704 oL,i}ie"Rev^;CnElr:s Syhen aasordec.of the
boasd, bec-omes 6iial the., faii cormmssfoner and all
ol'i'iCe[c^,tb ,whom ^h d?cASt9R. has:liee4, ret'tdled
sliall malie,khe cbanges in;.theu" tax lists-or, otlier
recorQswincti-`thedGcrvoa,renuues

^^ .:,<:' -e- s . ,;
.3;rG)1f the,board fjndstFthat;issues.not;raised on.tlie

appealaSQ iinportant tp a•de£etmination,oP a.coptr:o-
. y^y £he fioacd tpay;rematid.the; cai^e.for an;ad,

mfmstratiue•deteraunation;;and the,issuance Vf a
9}sew tax,ass'essment,•vazation„determinatibq find,
ing, computaEion, or order;.unless the Part'aes sEfpu•
late to the determination of such otNer issues

r'-:.
^wittiout remand An brder remandtng the rcause i's a
f'inal orde"r;'7Y' the osdei 'ielates `co any issue oEliEr
than a municipal income tax matter appealed und`er
se^tions 718.I1 an657717:01i; L.of the Revised Cade,
the ordeiinay: be appealed.io Stie: count^ of appeals-in}
Franidin county. LY tlie-order relates to a municipal'
income tax matter appealed under sections 718.11
and 5717.011 of theRevised Ctide, the order may be
appealecL•to thecourt of appeals, for the county' in
which.the murricipalcor.poration in wtiich thedA:
liuteaiose•isprimarilysituated. "i:

g7ssoTak;Reports- - ..,_ . 'i.

:=G9Eamended by:FEi$:920 •Laws 1975{:H:B.634;
L•aws 1977;1I3;Br.256; haws'32983; E1B..95, Laws
2003;etfective7auuary^li.20D4^ o;"-^'= . ,.. ,

Eli 135-2001
.J u?,r, nt. srxsn.

Sec 5717.04.,Aqpeal:fr¢m dect§ioti-oL board:of
tax,'appeal•s.tID'suHr.etiiecovr(, parties,whor,maY
ap,peal; eerfificahon. ,"!°be pGOceediugtp obtain a

. ceversalx V,acation,or cnodificakson of z.^decision, o€
the bqar.d of. tax appeal,5. sHall pe by,aPpeal tv,,4he
supremeruurEOr t)je ciiuit;qf•appe2lsfor.thecount^

: il{ wtucb,tke;prop,erGg;lmcEd is;sitaate_ or. m:.which
the kaxpayec;restdes Pf;ttae taxpayeG is a.coqpora-
tton -them,the prexeethng,:fo obtam'such.reversal,
¢acatiop or; mod^ficatian.shall be by appeal Fo-thg
supeeme,coutt or tuthe;court of.,appeals for tl5e
connty m rySuieh the proPetty taxed is situate, or;the
county oLesideoce of,,the:agGnt fot service•af {irq
cess^ taxnot{i:es dr deenaod5 or the:courtt^,ln w1:"h
tti e.corporatrati. has ^IS prmcSpaJ,plare ot husiness. 4n
alL c^fher instanees the proceeding to^u'G'tain saeh
rC^rsai° vacation, or modifica'Iron shall eby appeal
tn qhe couYf of appeaTs for Franldiu Cquvniy

4 . ti.

.; APpeals:fr.om decisions.of.aibe board^determinipg
a^,peaiS.fnomsdec`saons,of.tuunty boa'r.ils,ot rtavision
may„be:i`ustituted by any-_o^,tljepersuns.wlm we'e
parties to the appea7 bef9ce th.e1])oardi9f tax'ap.peals;
by thy Person in whQsename the*prnperjy ipvolsied
id tfie appeal is ^sEed pr_'sought to be Hstecl if such
person wpsnok a,1Wf}^_totheeappeai<ilierqre the41
board oft'ax'.appeals or b:p ^9ie county au^itor eS the
count^ ^n whtch tTie Qroperty invotved m. the appeal

is1^¢ated - - ' ' -
_ . a_.a. _ :ri-•o .' .. .5 t .i; [ e ,

Appealsfrom decision9.of the baard:,ofi:tax appeals
dqtefmming app(Fl frqin finaL determinaCions by
Eire taz coniripssioner of any prehmmary ianiended,
.pt̂  fLnal tax assessptftrts, re.assessmehts val'uattons;
i]eterminaEtong,•,.fmdtngs Camputat^on`s;^,or ord"eis
made;by the c•qmpii§stonern{ae tnstttruted bq.aiiy
of e persoris who were ^yrtres to theappeaT .05
apphcauon b'eCore ft, oard;bY fhe, PPa.SVn m whoge
name t^ie; property is listed:or $ought ko fre hsted ,i'f
Elie decision appealed from dekermines-tlie Jaluakiou
o^'Gab^lity'af pr'operty'Ybr taxafitonand r'f-;atttig'Such
-p^rson wa`snot`a partyto'tiie'appeaYor applicaMon
6efore=tlie'.'board. bythe taipayer-'at,aayotEieY
[reison tb w1^oin the decjsioii"oC tfie"KOard^.aplfea12i1
f'romiva3-6g law requiiedto be`ceFtitied. by't}je
du'eetor^dfbuilgetaiid'mauagement, if'tfieTevenue
affected by,tlie:tlecision uf-.tl^.lipartl:appealed^,trom
vtouldaccrue prunarily 20: Ylie s[ate: treasu .ry„ bi the
county auditor of the county to the undivided;pen-,
eral tax funds of which the revenues affected by tfie
decavon of the boardappFaled from wou^c7primarily
accrue, or by flie tax cumiiiissioner "- -

Appeals froin decisions of the boarcl upon all other
appeals dr anplications filed with and dEtermined by
the board may be inStituted by any of the persons
who:wera parties :to: such appeal or.-application
befoPe the Uoard, by any persons towhomthe:deci-
sion,of the:board appealedfrom was by law required

§ 5•717:.04 ^135-200
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to be eertified;."or by'any other per5on.to:whom the
beard eerti(ieil the decision alipealcd' from;; as=au-
thorized by section 5717.03 of.hfieRevised•Code.,

Sucfi appeals shall..betalien within thirty days
after the date of the entry tif the decision of the
Fi9iaril on'tliejourdal oftts`pr6teedtngs, a.sprovided
by iucYtsection; by the filingb,y^"appellant Of a<ootice
oi appeal witH'tlie trtiurt to whiChttlie ajipeal istaiFeu
and'theboarN. I3 a't,mel3^rid[ice;of appeal'is-fited6p
aI?arty any.'ofher party may_filL a noGceioi^anlieal
viftfiih tPn: daysW tte date"nnwluchtfiezfit5t'ntifice
df-'a(5pea1' Was'&letl -hr "'withiii +€fie-^'tiniu otlrrwise
Tiresarbed' in Btu'ss8cfioii; W1iidYever i5 lafec'A nii•
tiee iif appeal's}iali•set fortli ihE'ili•cisidn of'the'boaril
,. • .. _.

leU feom andthe e'rrors f}letem cqmplaiii."ed-'oEalipea
Prrwf"di tliE'flinn of suChnoYicCwith ihe 6oariisYiall
bi7 fiSed wifTrthe court towhic"h the a(ipeaT'is liemg
faliev. Thecoiui-in wx}uchnufiee oY^aprleal is fiFst
fil'eilshallfilave ezclustve7iiristliCtt4n u'T`Flie'appeal"

Inall cuch appsals the tax culrimissionec^^or all
liersgns to whnm, the dectsion qf the board appaaleCl
lrom is required bysuch sestaun {'o be c@rEIfiefj;,uther
than the appellan[; sfi811 be mado appellelhiless
waitieel nuticeoftlie^dppeai•sfialfUeserveilitipomail
ajipe7lees by dertifieZllnatl "fli8,jirMecutm^attorne'
sfiail r.epresenttlieeou'nky;auditor iA arig^suchalz
peaPfn whic:hlAe auditOr es scy

Tii.e boardr upon wntten deinand filed by an aji
liel^aut shall within thirby days̀°?affer the Ciling of
snch ¢emancl file with the coucE[o whrch the afteal
is ipg takcn. a c.ernCiecl Ranscript of the rei,otd oI^
flie praceedings di tfie Uoatdpert'ammg to fhe-UeC{=
sion complained ol and the evidence consideied by
tfiebnardinmalUng.suctidecisiaii.-. .

Tfupoh heanug.an8 consi[tetaTion nf suc}irecort!
anYl ^vidence't.heco_urt decidestliat tlie decisi'en of
the b'oarUaPpealesl from is reasonahle and-lavFfd7 it
shall1af5rm' LTiE' aiut' if'ttie, cnurt' ileciil'estithat
cuch decision af t'ne board is vrireaEanable or uniaw
ful,e court shall. reverse antl vacate fhe HeeisSun or
mdiliTy rt and eiter `flnal 1udAment m accorclance
wrtlS suchtmbchficat5oa..:. .,.^. , . .,,,;_ ....^• ^,.

;'She clerk of the. c ourt sha'11 Aertity the lw,dp neqt

of the court to the poarcl;whichshaltcertify,.such

j,ndgmen4to suchj.?iiblic ofGciais oa.take such.attier

action,in.connection thebe9sitllasi§ r{qUire({ to;gi.vE

effect tothe'creisiun. The."rtaxpayer'5nciudes any
persoarequiretl to-r.eturul:aoy prppeaty(ortaxatida_.

Aiiy'part'y to-tlie alShealsfia11-1iave't}ie rigTih to
appzal from fhe'Pid4enientofhli°•^court of apeaYs on
questlS^is of law, as Sn' 6the'r cases. ^' •

,(As,ainended 13y11B. 22b .Law 1953- S.B.174,
Iaws 1973; H.B.634,Las.`1977; H.B. 260,.Jaws
1983; H.B. 231, L.avhs 1937, eCfectiveOctober S,
1937J.' . . . ^.. . . .

Scc. 5717:05. Appcal from'dcciSion of county
boud of revision to cnurt of eommon ploas;
noticc; transcript; judgmcnt=As an-.alternative

¶2.135-265 § 571Tr05

tocthealapeal provided for:insection 5717:01,pf,tfie
Reaised,C'ode, an;;appeal• from „the: eleci.sion of a
cpunfy boardoL revision.may:be taken flirectlj{to
the couif;oL common::p]easrof-:Fhe countyby the
peison : in whose zhame;,tfie ,property. is- lisked: "ocr
souglit to lie listed-Cor tazation;.The:a) pea].shalliU.e
takeu liy.:>'ae- (i7ing oL a:-noticeof-appeah witli-tbe
cour.tantl`with the .oard within_tFlirty.days, after
noticeof -the-.clecision,'of. the board:-is mailgd as
provitleal;ia s{.ction• 5715:20of, the.:RevisedGoile.
The eouuiy auditor andall parties to.thepr5lceedhig
l3eCore the board;.aLher thao-the appeliaut.filing•the
appeal m;:the: eour4; -shall, be inaeleappellee, ahd
notice of Ehe appeal stialllie:scnved-.lipon: tliemtUy
dertiLted maildnless=waivedi.:[;tie-prAsecuting aYtot-
ney shali:xepreseat ttze au4litor.in the:appeaL.i ,:. ..

:.:4Vhen•tiie appeaaL<'hasbeen jiieriecte.c}-Gy the"filing
of notice ofappeal as reijnireli..byytliisseetion;:and
an•a&eal:fiom::Ahe,sarne decisian of :tBe••cnunty
Soar.d of rev,sonisfiled.untl'ersectaon 57-1^:01;of"t5e
Re'v.rsed Code .viitli:thei.beartl of.tax appealst the
f,or.uni in.ivhlch:Tlie hnt riotice•of appeal isfil€il sh`all
ha've exelusive jurisiLction over fhe a'ppeaL,

latA3ithmehirty+:tlayb afteFnotCce•of appeal to&•tlie
cuuct has',been,.f7led'withthe.coun.Ey9mar,F1 of r,ei<r-
siun;: ehebiiaedshall cercify;to the c6urta trauscript
dt Ylie iee'or.cl_ of the.proeeec7ingsof -sald= board: perr
tainipg tn. the rotfginal eoukjilauit,and all evideiree
ofYeredmconnectionwtth.tttat`complatnt. ^

'17ie court may"hear fhe apiical on the retbrd auc7
the evidence thus submitted, or it may'fiedPaCk7
consiiler adilitionaj_ evtdet}eer"It shall deteruihie the
tazabie,value of th€ pi'operIIy. Whose aaluation' or
assessment^LOr'tazation`bythecounty boairl uf rEVi-
sfitn is Ceatplained'dC oriF^tlie atimplamt auU apgeal
ts'agaihst iiF disefiitunatur.y valuatiot4 sllall: Aeter-
tiune'a• valuation^ thaB sFiall curre.ct the-discr.iiniha-
t•iofi;`and tlre`aouft shall"ileEernitne:ttie Takii7rt_y. tit
the taropetty' foi'assessinenf for taxa6idn, fftHat
quesEion LS tn asSU^ and`stiall celti(y iCs7udgmeizt tb
t}'se andltor'who:shall'coYrM'Yfie Yaxlistand` 4 li
Mte as requiied•U)y the jualglrien[. - ' .`. .-. ^•:.

In correcting a discriniinafory valuation, th"e
enn-t0sliall increase dr elecrease the":value 6k- tilie
propeRtY 'u'fiosevaluation or ^aisesslnenY^liy:<the
county lioai'd6f• revisiodfscoifiplamecl oT'¢y ar per
dent or. ariibunt that will cause tlie propeity'-to:0e
listed ariiP oalueh fortazatibn byail` eqirel and
unii'urm rulel ..• ' . - : .. : .an^

Any party tottlie,appeal.in8y appeal from.Y.lie
yudgment of the cpurtnn queskions of law as in other
cases. . " .•.-^ .

(As amundetl..bYSB 1097Laws 1957,9:B: 370,
Laws•1959;:H:B:337, Laws 1965; H.B. 934; Laws
198B;.effective March 17;.1989.) : ,. . . ' .

135-3101

Sec: 5717.06: hiability ^for -taxes.shall -relatc
iSack.-Tn:ease of theinstitutiono4an appeal:under
sections 5717.01 to 571`7.04 of the Revised Co[le,
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6D0 Exenlpt property owned by United States of
America

610 Exempt propelty owned by state of Ohio -
620 Ezempt property owned by counties
630 Exempt property owned by townships
646 Exempt property owned by municipalities
645 Exempt properly owned or acquired by metropoli-

tan lwusing authorities
650 Exempt property owned b} board of education
660 Exempt property owned by park districts (public)
610 Exernpt property owned by colleges, academtes (pri-

vate)
680 Charitable exemptions-hospitals-homes for aged,

eto.
685 Churc es, e c., Kl:'wotship
690 Graveyards, monuments, and cemeteries
700 Community urban redevelopment corporation tax

abatements (R.C- 1728.10)
710 Community reinvestment area tax abatements

(R.C 3735.61)
720. Municipal improvement tax abatements (R.C.

5709.41)
730 Municipai urban redevelopment tax abatements

(R.C. 725.02)
74D Othertax abatements (R.C. 165.01 and 303.52)
800 Agricultural land and improvements owned by a

pubGc utility other than a railroad
810 Mineral land and improvements owned by a public

uti[ity other than a railroad
820 Industrial land and improvements owned by a pub

hc utility other than a railroad
830 Commercial land and improvements (including all

residential property) owned by a public utility other
than a railroad

840 Railroad real property used in operations
850 Railroad real property not used in operations
860 Railroad personal property used in operations
870 Railroad personal property not used in operations
880 Public Utility personal property other than rnil-

roads

(D) The coding system provided in this rule shall be
effective for tax year 1985.

(E) Nothing contained in this rule however, shall cause
the valuation of any parcel of real property to be other than
its true value in money or be coustrued as an authorization
for any parcel of real property in any class in any county to
be valued for tax purpose5 at any other value than its "taxa-
ble value" as set out in rule 5705-3-01 of the Administra-
tive Code.

HISTORY: Eff. 12-11-84 (1984-85 OMR 632)
1984-85 OMR 334; 10-20-81, 11-1-77

CROSS REFERENCES

RC 5703.05, Powers, duties, and functions of tax commissioner
RC 5713.041, Each parcel classified annually according to use

NOTES ON DECISIONS AND OPINIONS

12 O3(3d) 7, 12 OBR 6, 465 NE(2d) 421 (1984), Roosevelt
Properties Co v Kinney. OAC 5705-3-06(B)(5), which excludes cer-
tain rental residential propeay from the definition of "residential
property" entitled to an ad}antageous tax reduction factor, is con-
sistent with RC 5713.041 and 0 Const Art XII, § 2a, which author-
ized the promulgation of the mle, with the equal protection clause,
and with the "uniform rule" requirement of 0 Const Art XI[, § 2.

BTA 82-A-217 ( 1983), Sharon Land Co/Sharon Club Co v
Medina Couniv Bd of Revision. There are but two classi6cations
for real property in Ohio; 0 Const Art X1I, § 2a provides that °(t)he
two classes shall be: (a) residential and agricultural land and
impro-ements; (b) all other iand and improvements"; in conform-
iry witb 0 Const Art XII. § 2a. RC 5713.041 and OAC 5705-3-06
reiterate that there are but two classi5cations of real property and
that the classes consist of residential and agricultural land and

improvements, and all other land and improvements; therefore a
private country club is properly classifred as commerctal property
with the ^sub-use as golf course on a county property record card."

BTA 81-F-666 and 81-A-667 (1983). Roosevelt Properties Co v
Kinney; affsrmed by 12 OS(3d) 7, 12 OBR 6, 465 NE(2d) 421
(1984). OAC 5705-3A6 is a reasonable administrative regulation
adopting the statuwry directions found in RC 5713.041.

5705-3-07 Paluation of land

(A) General-All land shall be appraised at its true value
-itr-monoy--as-tat-tax-lien da*e nf the vear in vrhich the
appraisal or update of values is made. In arriving at the trsie
value in money the county auditor shall consider, along
with other factors, not only the present use of the land but
also its highest and best probable legal use consistent with
existing zoning and building regulations. The requirement
that land be classified under rule 5705-3-06 of the Adminis-
trative Code according to its principal use shall not affect
the requirement of this rule that it be appraised at its high-
est and best probable legal use. The present improvements
to the land, the demand and supply of land, the demand
and supply of land for such use, ftnancing method, the
length of time unti] developed and the cost of development
are factors that should be considered in determining the
highest and best probable legal use of the land.

(B) All relevant facts tending to influence the market
value of land should be considered, including, but not lim-
ited to, size, shape, topographv, soil and subsoil, drainage,
utility connections, street or road, land pattern, neighbor-
hood type and trend, amenities, zoning, restrictions, ease-
ments, hazards, etc.

(C) Land may be valued by four principal methods:
(1) The preferred method is the market data or compara-

tive process requiring the collection and analysis of actual
arms-length sales and other market information on compa-
rable sites made within a reasonable time of the date of the
appraisal with adjustments for variations. This method
should be used except in unusual circumstances.

(2) The allocation method in which the land value is
estimated by subtraoting the value of the improvements
from a latown sale price. This is primarily used in an area
where there are very few sales of vacant land and the
improvements to land are of a generallv uniform type.

(3) The land residual method estimates land value by
capitalizing the residual income imputable to land as
derived from actual or hypothetical new improvements
assuming highest and best use. This method is useful in
arriving at land value when there are few or no sales or as a
check against the market approach.

(4) The d"evelopment method can be used in valuing
land ready for development by estimating value as fully
developed and subtracting the development, administrative
and entrepreneurial costs.

(D) The county auditor shall deduct from the value of
each separate parcet of real property the amount of land
occupied and used by a canal or used as a public highway as
provided in section 5713-04 of the Revised Code.

(B) Agricitltural-Agricttltural lands shall be classiFed
and valued according to their characteristics and capabili-
ties for use, based primarily on what they will produce
under average conditions and typical management in the
locality. Assessors should obtain and use information avail-
able relating to soil classification, land capabilities, land use
and soil maps, production records, price records and other

-51-



11 Valuation and Assessment of Real Property

information from the Ohio state university, Ohio agricul-
tural research and development center, County A.S.C., soil
conservation service, soil and water conservation districts
and other sources. All agricultutal lands shall first be valued
according to their true value. Then if the owner applies to
have his land valued according to its current value the land
has for agricultural use the land may be valued according to

5705-3-08

shall be kept on file in the county auditor's offrce, open for
public inspection during regular office hours.

HISTORY: Eff. 10-20-81
11-t-77; prior BTA-5-07

CROSS REFERENCES

rules 5705-5-01 to 5705-5-07 of the Administrative Code. RC 5713.01, County auditor shall be assessor, assessment, pro-
--('FfiIadustria3--^\dtI'ttional-faetors-tha^-sha4l--be_cons d=-crd^ emnl ment and com nsation of emplo,vees

ered in valuing industrialland are the convenience of loca- RC 57t5.01, Tax commissioner to dtrect an supervtse assess-
tion to shipping and labor sources as well as the proximitv ment of real propertv, procedures, county baard of revision to hear

to related industries. Land not used in manufacturing shaL' complaints, rnles of commissioner
be valued according to its value for use as parking lots, NOTES ON DECISIONS AND OPINIONS
storage, waste or dump area, or other uses both present and
probable.

(G) Commercial-In the valuation of commercial sites
the location in the trading area, the purchasing power of the
entire area, and the relative availability of sites shall be
considered in addition to previously mentioned factors.

(H) Residential-Residential sites located in suburban
and rural areas shall be valued by using the same factors
ihat are used in valuing urban residential lands with the
same facilities and amenities.

(I) Coal, mineral deposjts, oil and gas-Coal and miner-
als shaâ be valued in the same manner and on the same
price level as other real property. Some of the factors that
shalt be considered in valuing coal ahd mineral deposits are
the quality and extent of the deposit, the active,working
area which at current production will be mined within five
years, active reserves that will not be worked for five to ten
years, inactive reserves that will not be worked until after
ten years, and mined out or depleted areas.

Separate oil and gas rights shall be vatued in accordance.
with the annual entry of the commissioner of tax equaliza-
tion in the matter of adopting a uniform formula in regard
to the valuation of oil and gas deposits in the eighty-eight
counties of the state.

When rights to coal, minerais, oil and gas have not been
separated from the fee, the value of the mineral deposits
shall be added to the value of tbe suriace.

(J) Pricing units and preparation of laad unit price
schedules, and deprh tables. Land unit prices (price per
acre, square foot or front foot) used shall be those appropri-
ate and typically used in the market in pricing similar land.
Generally per acre prices shall be used in pricing agricul-
tural lands. Large industrial, commercial or residential
tracts may be priced by the use of per acre ot square foot
prices. Front foot prices shall be used, generally, for the
pricing of residential and commercial lots and lands in con-
gested areas. Regardless of the pricing unit used, the result
shall be the true value in monev of the land.

(K) Each county auditor shall prepare, or have prepared,
under his direction and supervision:

(I) Land schedutes, setting forih land unit prices to be
used in appraising the different classes of land.

(2) Tables, where applicable, showing depth, comer and
alley influence factors, etc., to be used in conjunction with
the unit prices.

(3) Tax maps that shall accurately indicate the area,
acreage or dimensions of each lot. tract, or parcel of land in
the county, together with the name of the owner, if possible,
and the lot section, or survey number, showing the unit
price used in pricing the various types of land.

One set of all land unit price schedules, depth, corner
and alley influence tables, and tax maps with unit prices

I OS(3d) 40, 1 OBR 74, 437 NE(2d) 601 (BTA 1982), Beckett
Ridge Assn No. I v Butter County Bd of Revision. Propenv desig-
nated as grecn space or common open space in a planned unit
developmrnt has some taxable value, which may be reduced by
zoning easements and other restrictions, and the county audi[or
must apply uniform standards, taking into consideration all re{e-
vant factors specified in RC 5713.03 and OAC 5702-3-07 in valu-
ing the propeny.

No. 43969 (8th Dist Ct App, Cuyahoga, 4-8-82), Coventry Tow-
ers, Inc v Cuyahoga County Bd of Revision. In determining the true
:narket value of an apartment complex for tax purposes, the
appraisal ma-v include a vacancy rate based on future trends rather
than the actual vacancy rate.

BTA 82-C-685 (12-27-85), Muirfield Assn, Inc v Franklin
County Bd of Revision. In valuing common open space propeny
for tax purposes, the board of tax appeals must consider all the
factors refened to in RC 5713.03 and OAC 5705-3-07 when com-
mon open space is encumbered by zoning, deed restriction.. ease-
ments, and other such burdens.

5705-3-08 Valuation of buildings, strucmres, fixtures
and improvemenrs to land

(A) General-The true value of improvements may be
determined by either the market data, income or cost
approach. Regardless of the approach used the total of the
depreciated value of the improvements to land and the
"true value" of the land should be the "true value" of the
property as a whole, as defined in rule 5705-3-01 of the
Administrative Code. While the cost approach will gener-
ally be used one of the other approaches should be used as a
check on whether the determination of depreciation or
obsolescence is correct.

In arriving at the value of the depreciated improvements
by the market data approach the value of the entire prop-
erty is estimated by the use of comparable sales after
allowing for variations. The land value determined accord-
ing to rule 5705-3-07 of the Administmtive Code is then
subtracted to arrive at the value of the improvements in
their present or depreciated condition.

The building residual technique is used to estimate
improvement values by the income approach. After land
value is arrived at the value of the improvements is esti-
mated by capitalizing the net income remaining after
deduction for all expenses including interest on the land
value. .

In the use of the cost approach to estimate improvement
value the replaccment cost new is first estimated. From the
cost new deductions are made for depreciation including
physical deterioration, functional and economic obsoles-
cence to arrive at the value of the improvements in their
present condition.
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