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STATEMENT OF THE CASE

This case comes to the Court from a decision and order of the Ohio Board of Tax Appeals
under Revised Code Section 5717.04, A complaint for the tax year 2003 was filed by the
Appellant, Polaris Amphitheater Concerts, Inc. in connection with the outdoor amphitheather
property that is the subject of this appeal. A counter-complaint was filed by the Appellee Board
“Education of the Olentangy Local Schools wherein they requested that the County Auditor’s fair
marke1.: value of $20,734,700 be maintained. The Taxpayer's complaint requested a value of
$14,000,000 for the property. Supijlement to the Briefs (hereinafter Supp.) at page 1.

The Delaware County Board of Revision conducted a hearing on the complaints and
issued a decision on wherein the County Auditor's assessment of the property was retained.
Supp. at page 7. The Appellant appealed the decision of the Delaware County Board of Revision
to the Ohio Board of Tax Appeals under Revised Code Section 5717.01.

When this matter was scheduled for hearing before the Ohio Board of Tax Appeals the
Appellant submitted an appraisal valuing the land at a fair market value of $7,200,000 as of
January 1, 2003." Supp at pages 12-156. The Appellee Board of Education of the Olentangy
Local Schools submitted an appraisal at the Board of Tax Appeals which valued the land at a fair
market value of $8,600,000.* Supp. at pages 213-228. The Appellee County Auditor had
assessed the land at a fair market value of $13,799,110, no evidence of the basis for this value

appears in the record in this appeal and the County Auditor and Board of Revision did not appear

""The appraisal did not include a value for parcel 318-442-02-0024-000, a residentially zoned parcel of
vacant land valued by the County Auditor at a fair market value $125,700. Supp. at page 351-356. The
Appellant did not contest the value of this parcel at the Board of Tax Appeal hearing. See Board of Tax
Appeats decision and order at page 2 (Footnote 1).

? The appraisal included the eight acre residential parcel 318-442-024-000. See Board of Tax Appeals
1



or participate at the Board of Tax Appeals. Supp. at péges 359 (TR. Volume I at page 2) and 449
(TR. Volume II at page 2).

In its decision and order the Ohio Board of Tax Appeals did not value the land based on
the appraisals submitted by the parties. Board of Tax Appeals decision and order at pages 14 and
18. The Board of Tax Appeals did state that “that the evidence of value provided by the [Board
of Education] is supportive of the original values assigned to the subject property by the
[A]uditor and affirmed by the Delaware County Board of Revision.” Board of Tax Appeals
decision and order at page 18. The Delaware County Auditor’s value for the land was
$13,799,110 and the Board of Education’s appraiser testified to a value of $8,600,000. Board of
Tax Appeals decision and order at pages 2 and 16. Since the statement quoted above by the
Board of Tax Appeals and its value for the land are not supported by the Record in this appeal,
the Appellant filed an appeal from the Board’s decision and order fo this Court under Revised
Code Section 5717.04

STATEMENT OF THE FACTS

At the hearing conducted by the Board of Tax Appeals the Appellant submitted an
appraisal (Supp. at pages 12-156) and the testimony of Robin M. Lorms, MAI, CRE on the issue
of the value of the land. Supp at pages 386-407 (TR. Volume I at pages 109-194). Bryan Ross
and Thomas M. Warner, P.E. of Advanced Civil Design provided an analysis of the existing site
infrastructure and certain costs as part of Robin Lorms’ analysis of the highest and best use of the

land and its valuation under the development approach. Supp at pages 363-385 (TR Volume I at

decision and order at page 3 {(Footnote 2).



pages 19-107).° Mr. Lorms valued the land utilizing two approaches to value recognized by the

real estate appraisal community and Chapter 5705-03-07 of the Ohio Administrative Code.

(Supp. at pages 52-79.) He prepared a sales comparison approach (market data approach) and a
land development analysts (develoi)mcnt method) to value in arriving at a fair market vahue of
$7.200,000 for the land as of January 1, 2003.

The Appellee Olentangy Local Schools Board of Education submitted the appraisal report
and testimony of Samuel D. Koon, MAL Supp. at pages 157-258, 450-469 (TR. Volume II at
pages 6-83). Mr. Koon valued the land at $8,600,000 (including the 8 acres of residential land
which he valued as if it were zoned commercial in violation of the Court’s decision 1n Porter v.

Bd. of Revision (1977), 50 Ohio St.2d 307) Supp. at pages 228 and 453 (TR. Volume Il at pages

18-19). The valuation of this portion of the property at $95,000 per acre, or $760,000 (8 acres x
$95,000) explains a portion of the difference between Mr. Lorms value at $7,200,000 (excluding
the 8 residential acres) and Mr. Koon’s inclusion of the acreage ($8,600,000 - $760,000 =
$7,840,000). Supp. at pages 79, 228 and 453 (TR. Volume II at pages 18 and 19). Excluding the
8 acres of residential land the appraisals are less than 10% apart ($7,840,000/$7,200,000 =

$8.88%).

* Appeliant's Exhibits 1 and 2 referenced in their testimony appear as exhibits in Mr. Lorm’s appraisal.
See Supp. at pages 64 and 65 respectively. Due to the large size (blue print size} of Appellant's Exhibits
1, 2, and 3 they have not been separately reproduced and included in the supplement to the briefs.



LAW AND ARGUMENT

PROPOSITION OF LAW NO., 1

IT IS UNREASONABLE AND UNLAWFUL TO ASSESS LAND IN OHIO
IN EXCESS OF IT’S FAIR MARKET VALUE.

This proposition of law addresses the following assignment of error:

ASSIGNMENT OF ERROR NO. 1

The Board of Tax Appeals value for the land in its decision and order is unreasonable and
unlawful.

Ohio Law supports the approach to value taken by the Appellant in this case in submitting
an appraisal in support of their claim with respect to the true value and taxable value of the land
which is the subject of this appeal.

Revised Code Section 5715.01 provides that the tax commissioner “shall adopt, prescribe,
and promulgate rules for the determination of true value and taxable value of real property by
uniform rule....” Revised Code Section 5715.01. Rule 5705-03-07 of the Ohio Administrative
Code provides that in valuing laﬁd “the county auditor shall consider, along with other factors, not
only the present use of the land but also its highest and best probable legal use consistent with
existing zoning and building regulations.” Qhio Administrative Code Rule 5705-03-07(A). The
Rule goes on in subsection (C) to delineate four principal methods for the valuation of land. *“The
preferred method is the market data or comparative process.... This method shall be used except in

unusual circumstances.” Ohio Administrative Code Rule 5705-03-07(C)(1). Both Mr. Lorms and

Mr. Koon used this method in valuing the land in their appraisals. Supp. at pages 52-61 and 213-
228. There is no evidence in the record what method the Delaware County Auditor used to value

the land. Mr. Lorm’s also considered the development method as allowed by Ohio Administrative
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Code Rule 5705-03-07(C)(4) in his appraisal since it was his opinion that the highest and best use
of the property was not its current use. Supp. at pages 49-50, 62-78.

As the Court recently recognized in Dayton-Montgomery Cty. Port Auth. v. Montgomery

Cty. Bd. of Revision, 113 Ohio St.3d 281, 2007-Chio-1948, (hereinafter Dayton-Montgomery)

when the evidence presented to the board of revision or the BTA contradicts

the auditor’s determination in whole or in part, and when no evidence has been
adduced to support the auditor’s valuation, the BTA may not simply revert to the
auditor’s determination. Whenever it does so, the BTA is acting unlawfully by
making a finding of value that is affirmatively contradicted by the only evidence in

the record. _
Id. at 288-289.

The evidence in Dayton-Montgomery contradicted the aﬁditor’s valuation of the improvements
and the case was remanded to the Board of Tax Appeals with instructions to value the Bujlding on
the basis of the cost evidence in the record. 1d. at 282,

There is no evidence in the Record in this appeal to support the Delaware County
Auditor’s valuation of the land and the Board of Tax Appeals decision and order adopting that
valuation is unreasonable and unlawful. The Board of Tax Appeals finding on the issue of the
valuation of the land is affirmatively contradicted by the appraisal reports and testimony of both
appraisers in this appeal. Supi:). at pages 12-156, 386-407 (TR. Volume I at pages 109-194), 157-
258, and 450-469 (TR. Volume II at pages 6-83). The decision and order of the Board of Tax
Appeals should be reversed and the case remanded with instructions to the Board to value the land

based upon the evidence in the Record. See Dublin-Sawmill Properties v. Franklin Cty. Bd. of

Revision (1993), 67 Ohio St.3d 575, 577 (reversing and remanding an appeal to the Board of Tax

Appeals to redetermine the value of the land based upon the evidence in the record).



PROPOSITION OF LAW NO. 11

IT IS UNREASONABLE AND UNLAWFUL TO ASSESS LAND IN OHIO AT
VALUES THAT ARE NOT SUPPORTED IN THE RECORD.

This proposition of law addresses the following assignments of error:

ASSIGNMENT OF ERROR NO. 2

There is no evidence in the record to support the Board of Tax Appeals valuation of the
land, its decision and order is unreasonable and unlawful.

ASSIGNMENT OF ERROR NO. 3.

The Board of Tax Appeals finding “that the evidence of value provided by the [Board of
Education] is supportive of the original values assigned to the subject property by the
[A]uditor and affirmed by the Delaware County Board of Revision” for the land is
unreasonable and unlawful.

There is no evidence in the Record in this appeal to support the Board of Tax Appeals
valuation of the land. The Board of Tax Appeals decision and order upheld the Delaware County
Auditor’s valuation of the land. Board of Tax Appeals decision and order at page 18. There is no
explanation in the Record in this appeal as to how the Delaware County Auditor’s valuation of
the land was determined. The proceeding before the Delaware County Board of Revision did not
in any way explain the basis for the Auditor’s valuation of the land, nor does the Board of
Revision decision. See Supp. at page 7. No one from the County Auditor’s office or the County
Board of Revision appeared at the hearing before the Board of Tax Appeals in this case, and no
appearance was made by their attorney. Supp. at pages 359 (TR. Volume I at page 2) and 449
(TR. Volume 1I at page 2). The evidence of both parties who appeared at the Board of Tag

Appeals showed that the Auditor’s valuation of the land was excessive. No one from the County

submitted any evidence in support of their value for the land at the Board of Revision hearing or
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the Board of Tax Appeals. Notwithstanding this lack of evidence the Auditor’s valuation of the
land was upheld. This is ridiculous! Either the County thought their value for the land couldn’t
be supported or they just didn’t care. (The County Appellees received copies of the appraisals
submitied at the Board of Tax Appeals hearing in advance of the hearing pursuant to the rules of
the Board of Tax Appeals).

Tn Amsdell v. Cuyahoga Cty. Bd. of Revision (1994) 69 Ohio St. 3d. 572 the Court found

that “the evidence beforerthe Board of Tax Appeals established that the true value of the subject
property was no more than its acquisition and construction costs of $1,305,771." Id. at 575. The
Record in this appeal shov;rs that the true value of the land is at most $8,600,000. See Board of
Tax Appeals decision and order at page 16 and Supp. at page 228.

The Court should note that the Appellant did not contest the value of the improvements
in its complaint before the Delaware County Board of Revision, it challenged their classification
as real estate. That issue, although litigated before the Board of Tax Appeals, has not been
appealed to this Court. Only the valuation of the land has been raised in the Appellant’s notice of
appeal.

The Board of Tax Appeals decision and order affirming the County Auditor’s valuation
of the land when the Board expressly referenced an appraisal in the Record that contradicted it;s
valuation conclusion for the land is unreasonable and unlawful, The Boérd of Tax Appeals
finding “that the evidence of value provided by the [Bqard of Education] is supportive of the
original values assigned to the subject property by the [AJuditor and afﬁﬁned by the Delaware
County Board of Revision” is an erroneous finding based on the evidence in the appeal discussed

above. Mr. Koon’s value of $8,600,000 for the land does not support the County Auditor and

7



Board of Revision valuations of the land at a $13,799,110. As a result, the Board of Tax Appeals
decision and order on the valuation of the land is unreasonable and unlawful and should be
reversed and remanded with instructions to value the land based upon the appraisal evidence in

the Record.



CONCLUSION

For the foregoing reasons, the Appellant Polaris Amphitheater Concerts, Inc. respectfully
requests that this Court reverse the decision and order of the Ohio Board of Tax Appeals and
remand the case to the Ohio Board of Tax Appeals with instructions to find the fair market value

or true value in money of the subject land based upon the appraisal evidence in the Record.

Respectfully submitted,

Todd W, Sleggs, Esq. (0040921)
COUNSEL OF RECORD
SLEGGS, DANZINGER & GILL CO., LPA
820 W. Superior Avenue, Suite 400
Cleveland, OH 44113

(216) 771-8990

ATTORNEY FOR APPELLANT
POLARIS AMPHITHEATER CONCERTS,
INC.
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A copy of the foregoing Brief of Appellant Polaris Amphitheater Concerts, Inc. was
mailed via regular U.S. mail postage prepaid, the E\day of July, 2007 to the following:
James R. Gorry, Rich, Crites & Dittmer, LL.C, 300 East Broad Street, Suit¢ 300, Columbus,
Ohio 43215-3452, Attorney for the Appellee Board of Education of the Olentangy Local
Schools; David Yost, Delaware County Prosecutor, 140 North Sandusky Street, Delaware, Ohio
43015, Attorney for the Appellees Delaware County Board of Revision and Delaware County
Auditor, and Marc Dann, Ohio Attorney General, State Office Tower, 17" Floor, 30 East Broad
Street, Columbus, Ohio 43215-3428, Attorney for the Appellee Tax Commissioner of the State

of Ohio.
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- EXHIBIT "B"

ASSIGNMENT OF ERRORS

ASSIGNMENT OF ERRORNO. 1

The Board of Tax Appeals value for the land in its decision and order is unreasonable and
unlawful. :

ASSIGM&EI\I_T OF ERROR NO. 2

There is no evidence in the record to support the Board of Tax Appeals valuation of the land,
its decision and order is unreasonable and unlawful. '

ASSIGNMENT OF ERROR NO. 3

The Board of Tax Appeals finding “that the evidence of value provided by the [Board of
Education] is supportive of the original values assigned to the subject property by the
[AJuditor and affirmed by the Delaware County Board of Revision™ for the land is
unreasonable and unlawful.
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OHIO BOARD OF TAX APPEALS \17
"
POlaI'iS Aﬂlphithcater COﬂCBI’tSJ IHC., - ) CA.SE NO 2004_V_1294 ~ Q
Appellant, % (REAL PROPERTY TAX)
vS. % " DECISION AND ORDER
Delaware County Board of Revision, the )
Delaware County Auditor, and the )
Board of Education of the Olentangy Local )
Schools, )
)
Appellees. )
- APPEARANCES: For Appellant - Sleggs, Danzinger & Gill, Co., LPA
Todd W. Sleggs
820 West Superior Ave.
Suite 410
Cleveland, OH 44113
For the Coumty - Dave Yost -
Appellees Delaware County Prosecuting Attorney
’ 140 North Sandusky Street
Delaware, OH 43015
Forthe Appeliee - - Rich, Crites & Dittmer, LLC
BOE James R. Gorry
300 East Broad Street
Suite 300

Columbus, OH 43215-3452

A
Entgred JAN 26 Zgﬁ? ‘ . \ -

Ms. Margultes, Mr. Eberhart, and Mr. Dunlap concur.

This cause and matter caﬁ:te on to be _considefed by the Board of Tax |
Appeals upon a notice- of appeal filed herein by Polaris Amphitheater Concerts, nc. |
(*Polaris”) from a decision of the Delaware County Board of Revision (“BOR™). I

said decision, the BOR. determiined the true and taxable values of the subject property

hfbl"’ v ﬂ " - -6~
€(g | o€ lﬁ‘)'



for tax year 2003 originally established by the Delaware County Aunditor (“auditor”)

should remain as follows:

Parcel 318-442-02-025-001 TRUE VALUE TAXABLE VALUE

LAND $ 3,666,700 $1,283,350

BLDG $ 5,668.400 $1,983,940

TOTAL § 9,335,100 $3.267.290"

Parcel 318-442-02-025-918 TRUE VALUE TAXABLE VALUE
LAND 83224200 §1.128.470

BLDG $ 0 $ 0

TOTAL § 3,224 200 $1,128,470

Parcel 318-442-02-025-000 TRUE VALUE TAXABLE VALUE

LAND $ 1,102,300 $ 385810

BLDG $ 0 $ 0

TOTAL $ 1,102,300 $ 385,810

Parcel 318-442-02-025-919 TRUE VALUE TAXABLE VALUE
LAND $ 5,688,700 $1,991,050 -

BLDG $ 1,258,700 $ 440,550

TOTAL $ 6,947,400 - $2,431,600

Parcel 318-442-02-024-000 TRUE VALUE TAXABLE VALUE

LAND $ 117,200 $ 41,020

BLDG $ 8500 $ 2,980

TOTAL $ 125700 $ 44,000

Grand Totals $20,734,700 $7,257,170

Polaris requests that the subject property’s improvements be reclassified -

as personalty and for the remaining land to be valued at $7,200,000." The Olentangy{-
Local Schools Board of Education (“BOE”) requests that the subject property’s value -
remain unchanged as originally determined by the auditor. We now consider this

matfer upon the notice of appeal, the statutory transcript (“S.T.”} certified by the

! n its brief, Polaris notes that it does not contest the valve of the fifth parcel, 318-442-02-024-000. Brisf of
appellant, at 5, footnote 2. o

-7—
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auditor, and the evidence presented at this board’s evidenﬁaxy hearing (“H.R. I and
“HIR. II™).
The subject property is an outdoor amphitheater constructed in 1994 and

_..1s located on 90.685 acres’ of land located in Delaware County, Ohio., 8.T., EX. 3.

Before ﬂl‘tS board, Polaris presented 1 the _appralsal and tasumony of Mr.

g?f‘.r Hﬁi’ ‘%’ ﬂ?”r»ﬁ = Q-.wfﬂf“’ _?f':j-

Robin Lorms, an MAI appraiser, who rendered an oplmon of Vvalue"of $7 200 000 for
the land only. Polaris further presented the tes’m:nony of Mr. Bryan A: Ross, ) c1v1_1
engineer employed by Advance Civil Demgn, Mr. Thomas M Wa.mer prOJect |
engineer and managmg partxf;r 6f Advance Clvﬂ Demgn, a:nd Ms I\/I'Jch«;ﬂe Gala:{:iaf -
tax consultant employed by Deloitte & Touche. The BOE presented the testjmony of
Mr. Sam Koon, an MAT appraiser, who opined a value of $21,000?OOO for the subject’s
land and improvements. | |

We begin our review of the evidence by noting that a party who asserts a
right to an increaéc or decrease m t_:he value of real property has the burden to prove itsl
nght to the value asserted. Cleveland Bd. of Edn. v. Cuyaﬁoga Ct. Bd. of Revz'sfon.
(1994), 68 Ohio St.3d 336; Crow v. Cuyahoga Cty. Bd. of Revision (1990), 50 Ohio
St.3d 55; Mentor Exempted Village Bd. of Edn. v. Lake Cty. Bd. of Revisioﬁ (1988}, 37

Ohio St.3d 318. Consequently, it is incumbent upon an appellant challenging the

decision of the board of revision to come forward and offer evidence that demonstrates

* The appe]lee BOE’s appraiser describes the property as 90.687 acres. E}L Aat27. The appellant’s appraiser
- describés the subject to be 83.0%6 acres; however, said description doés not nclude the fifth parcel, 318-442-02-
024-000, containing approximately 8 acres. Ex. 13 at 2,

[ 2o 1)




its right to the value sought. Cleveland Bd. of Edn., supra; Springfield Local Bd. of -

Edn. v. Summit Cty. Bd. of Revision (1994), 68 Ohio St.3d 493.

It is not enough, however, to simply come forward with some evidence

of value. Neither is it sufficient to grant the requested increase or decrease merely

because no evidence is adduced n contradiction to the claim. Wesfern Indusiries, Inc.

v. Hamilton Cty. Bd. of Revision {1960), 170 Ohio St. 340. Tn short, there is a burden

of persuasion that rests with the appellant to convince this board that the appellant is -

entitled 6 the value Whic.h'it seeks. Cincinnati School Bd. of Edn. v. Hamilton Cty.
Bd. of Revision (1997), 78 Ohio St.3d 325. Once the 'appellant presents competent and
probath}é evidence of value, other parties asserting a different value then have the
.corrcsponding bur_den of providin;g evidencg: that rebuts appf:]lant;s evidence of value.
Springfield Locc‘zl Bd. of Edn v. Summit Cty. Bd. of Revision (1994), 6é Ohio St.3d
493, Accordingly, this board must proceed to examine the available record and to
* determine value based upon the evidence before 1. Coventry Tt m;fers, Inc. v.
S#onéwille (1985), 18 Oh:io St.3d 120; Clark v. Glander (1949), 151 Ohio St. 229, In
50 doing, we will detérmine the weight and credibility to be accorded to the evidence
presented. Cardfna? Fed. S. & L. Assn. v. Cuyahoga Cty. Bd. of Revision (1975), 44
Ohio St.2d 13. Wé proceed by examining the evidence of the subject’s frue value as

presented by the parties.

When determining value, the Ohio Supreme Court has long held that
“the best evidence of ‘true value in money’ of real prdperty is an actual, recent sale of

the property in an arm’s-length transaction.” Conalco v. Bd. of Revision (1977}, 50

(u :—F ()
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Ohio St.2d 129; State ex rel. Park Investment Co. v. Bd. of Tax Appeals (1964), 175
Ohio St. 410. Absent a recent sale, as in the instant matter, true value in money can be
calculated by applying any of thres alternative methods provided for in Ohio Adm.

Code 5703-25-07: 1) the market data approach, which compares recent sales of

comparable properties, 2) the income approach, which capitalizes the net income
attributable to the property, and 3) the cost approﬁch, which depreciates the
improvements to the land and ther.t adds them to the land value.

Polaris ar'g!ies that the court’s .deﬁisié‘)'h! 1}?1 Funtime'v. Wilkins, 105 Ohio
St.3d 74, 2004-Ohio-6890, dictates that all imiprovements situated upon the ‘subject
property sﬁ‘ould be classified EALSA‘.‘Business fixtures” under R.C. 5701.03(B), and hence,
not éi_ibj.ect to taxation as real property. Polaris asks this board to value the subject

_property, m gssence, as 1-an<i ;:mly.

The issue before the court in Funfime was whether constchtion contracts
relating to the repair and installation of amusement park rides and accessory structures
should be excepted from sales tax liability as real property pursuant to R.C.
5739.01(B)(5).” The court held that the rides and accessory structures were “business
fixtures” under R.C. 5701.03(B), and therefore constituted personmal property not
entitled to the sales apd use tax exception. The court analyzed the statutorjf definitions
of real property, building, fixture, improvement, and struc;ture found in R.C. 5701.02,

and the defimitions of personal property and business fixture found m R.C. 5701.03.

TR.C. 5739.01(B)(5) excepts from the sales tax provisions the incorporation of tangible persomal property inte a
structure or improvemnent on and becoming a part of real property.

/%of’(q)
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R.C. 5701.02 provides in pertinent part:

“(A) ‘Real property,” ‘realty,” and ‘land’ include land rtself, ***
with all things contained therein, and, unless otherwise spec1ﬁcd
in this section or section 5701.03 of the Revised Code, all
buildings, structures, improvements, and fixtures of whatever

kind on the land, ***.

“B)I) ‘Buldng means a permanent fabrication —or

construction, attached or affixed to land, consisting of
foundations, walls, columns, girders, beams, floors, and 2 roof, or
some combination of these elemental parts, that is intended as a
‘habitation or shelter for people or animals or a shelter for
tangible persopal property, and that had structural integrity
independent of the tangible personal propcrty if any, 1t 1s
designed to shelter. ***

“(C). “Fixture’ means an item of tangible personal propérty that
has become permanently attached or affixed fo the land or to a
building, structure, or improvement, and that primarily benefits

- the rcalty and not the business, if any, condiicted by the occupa;nt'

on. the premlses

“(D) Improvemcnt means with respect to a building or
strncture, a permanent addition, enlargement, or alteration that,
had it been constructed at the same time as the buildmg or
structure, would have been considered a part of the building or

. structure.

“(E) ‘Structure’ means a permanent fabrication or construction,
other than a building, that is attached or affixed to land, and that
" increases or enhances utilization or enjoyment of the land.
‘Structure’ includes, but is not limited to, bridges, trestles, dams,
storage silos or agricultural products, fences, and walls.”

R.C. 5701.03 prov-ides in pertinent part:

“(A) ‘Personal property includes every tangible thing that is
subject to ownership, whether animate or inanimate, including a
business fixture, and that does not constitute real property as
defined i section 5701.02 of the Revis_ed Code. ¥*¥

“(B) ‘Business fixture’ means an item of tangﬂ:)le personal

property that has become permanently attached or affixed to the -

((i;o?(ﬂ
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land or to a building, strocture, or improvement, and that
pnmarﬂy benefits the business conducted by the ‘occupant on the
*_premises and not the realty, ‘Business, ﬁxture mcludes, but 18
not limited to, machinery, eqmpment signs, storage biris and
tanks, whether zbove or below ground, and broadcasting,
transportation, transmission, and distribution Systems whether
above or below ground. “Business ﬁxture also means those -
portions of buildings, structures, and Jmprovements that are

Speclally demgnei constructed and used for the business
conducted in the building, structure, or nnprovement including,
but not limited to, foundations and supports for machinery and
equipment. ‘Business fixture’ does not include fixtures that are
common to buildings, including, but not limited to, heating,
ventilation, and. air conditioning systems primarily used to
control the environment for people or ammals, tanks, towers, and
lines for potable water or water for fire control, electrical and
commllmcatlon lines, and other fixtures that primarily benefit the
realty and not thc ‘business conducted by the occupant on the
premises.”

” Counsel for the BOE has filed an expansive biief chronicling ﬂ:\ehi'story
of case law and legislative enactments relating to the c]assiﬁcaﬁon of real and personal
property. T;fhe BOE argu,es that classification of property is n;cessarily governed by
Section 2, Atficle XII of the Ohio Constitutior, which provides that “[Ijand and .
imﬁroﬁrémén%é theréon shall be taxed by uniform rule according to gglue.,;’

| The statutory transcript certified by the auditor includes “property recerd
cards” for the subject parcels; however, none 'of the g:xhi'bits describe the
improvernents upon the land* S.T. at 3. The BOE’s appraiser, Mr. Koon, has
_ included a foundation sketch of the 46 structures on the subject -property. Ex. A, page

facing 30. Mr. Koon fm’thér describes the iiﬁprovements as follows:

* Entitled “Parcel Maintenance,” the inforrmation on the property record cards is minimal. Ohio Adm, Code
Section 5703-25-09 requires the anditor to maintain property record cards fhat describe, among other things,
buiiding details and consiruction featires, dimensions, and the ke,

r 2 etl4)
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“The subject improvements have been designed for use as a
regional, outdoor amphitheater and entertainment complex. The
semi-circular amphitheater represents the core structure, around
which all other surrounding Improvements have been
constructed. *** There are two wings which attach to either side
of the stage. The west wing consists of a cafeteria and six fully
finished dressing rooms, each with its'own full bath. A patio and
deck area extends from the west wing, and attaches to a

hospitafity building, which 15 essentially 2 latge, opsn Toom

which is used for small meetings and events. The hospitality
building is approximately 900 square feet in area. The east wing
consists of administrative offices and the video control room.

Cek

“In addition to the above-described mmprovements, that facility
features several maintenance buildings which service the
property. These include a pole building and a steel framed
. maintenance building to the rear of the amphitheater, as well as a
metal Quonset-style storage building both to the rear of the
amphitheater and on the south side of the parking lot.

kR

“The amphitheater structure exhibits a nearly semi-ciroular shape

and consists primarily of masonry construction. It has a sloping,
poured concrete floor, tilt-up concrete panel walls, and poured
concrete support columns. The roof consists of a pre-engineered

- metal triss system under metal decking with a rubber membrane
cover. There is a metal panel parapet around the perimeter of the
roof which houses several large video projection screens which
service the amphitheater’s uncovered, rear lawn seating.
Additionally, two large video projection screens are mounted on
the inside wall of the amphitheater and service the seated area.
The amphitheater’s lawn area is contamed with a wood fence.
To the rear of the amphitheater there are eight, (sic) dock-height
loading bays which service the stage area from the rear.

“There are two main food concession buildings which are located
on either side of the amphitheater. These sfructures are nearly
identical m design and comstruction quality. They consist of
single story, conmcrete block stuctures on  concrete sldb
foundations. Each has a gable-style, asphalt shingle roof. These
buildings are designed with food sales areas to the front, with

[ Gof @)
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food preparation and cool/dry storage rooms to the rear. There is
additional office space to the rear of the west concession
building. These facilities are heated and cooled via gas-fired
heat/clectrically-fired HVAC units.

“There are men’s/women’s restroom facilities located adjacent to
each of the main concession buildings. These facilities are ,
contained within one story, concrete. block buildings. Additional o

bmldmg improvements include medlcal/ﬁrst aid, police, and
equipasHTEtoty; -“%bﬂﬁdmxgsvwem@f%* ” 7%%3%1-61 u'-’-i rvipd g ey
bar/lounge area to the east of the: amphltheater with separate

restroom facilities. The facility’s main ticket sales building

consists 0f a one story_structure located at the amphitheater’s

main eptrance. There is also” an ATM machine, and Several =

vending machines adjacent to the front ticket sales building.

There, are mmlfiple kiosk-type, apen, wood frame, Q@mﬁssmg, o e gt
booths and memorabilia sales bmld:mgs ‘which” lme the mhain

entrances to the amphitheater areas.

“The interior fimish of the facility’s office, administrative, and
back-stage video, sound, dining, and dressing rooms primarily
"consists of a combination of carpeted and/or vinyl flooring with

vinyl basing, painted drywall walls, drywall or acoustical panel
ceilings with a combination of recessed mcandescent and

recessed fluorescent lighting.

“Sit(_a improvements include two main asphalt-paved parking
areas, as well as asphalt paved walkways providing pedestrians
with access to both sides of the amphitheater. There is a
substantial amount of asphalt paved parking and truck-
turnaround areas to the rear of the amphitheater’s stage. If is
significant to note that a substantial amount of required parking
for the amphitheater is not paved and comsists of driveways
through grassy parking areas.” Id. at 30-32.

The threshold issue before us is whether th‘c. amnphitheater’s facilities’
should be valued as real property by the auditor.

Setting aside the issue of whether the facilities are business’ fixtures
under R.C. 570 1..03(B) for the moment, we find the facilities described above are real
propez‘f} under R.C. 5701.02. The amphitheater stage, loéding docks, attached vﬁngs,

[ Qo Q)
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concession facilities, merchandising facilities, restroom facilities, storage facilities,
video production facilities, administrative offices, VIP lounges, outdoor lounges,
storage facilities, maintenance facilities, cafeteria, hospitality facility, first aid and

public safety facilities, paved parking lots and walkways, and the like all constitute

buildings, hnﬁrox}ements, and/or structures as defmed by K.C. 570T.0Z; as Hhiey all are
of “permanent fabncation or construction,” affixed to the land, intended as “habitation
for people, a:nima.is or a shelter for tarigible personal property” and furthermore
“increase the utilization or enj oy;ment of the land.”

R.C. 5701.02(A) defines realty, with the caveat: “unless otherwise
spe«_ﬁ_iﬁé:d in this section or section 5701.03 of the RevisedACode_.’; We next turn to the
issue of whether the buildings, improvements, and/or sﬁuctmcs on the subject property
Sh'oxﬂd be classified as busiﬁess fixtures. We find that they should not.

R.C. 5701.03(B) provides “‘[bJusiness fixtire’ means an item of tangible
personal property that has become permanently attached or affixed to the land, ***.”
The Qﬁdcﬁce before s concemning the matiré of the buildings, improvements, and
| struttutes fafls to demonstiate that any of ﬁlem' are items of personal property that

havée become permanently aftached to the subject property. The buildings,
improvements, and structures before us are borne .from permanent fabrication and
construction upon the property {e.g., bnck and mortar construction “consisting of
. fpun_dationg, walls, qolumns, girders, beams, floors, and a roof”), rather than item(s) of

sk
3

personal property {e.g., “machinery, equipment, signs, storage bins and fanks,

(1 oF (3)
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broadcasting, transportation, transmission, and disteibution systems”) that have been
otherwise delivered and permanently attached to the Jand. .
Tt is unnecessary to consider whether or not the buildings, improvements

and structures before us “primarity benefit the business conducted” on the property

because the brick and mortar buildings, mmprovements and structures fail to constitute

“[an] item of personal property” under R.C. 5701.03(B) in the first mstance.
Furthermoré, there is no evidence before us that would enable us to
conclude that there are any pofﬁons of bui]dings:, ‘structures or improvements on the
subj éct ._aproperty spectfically ponstructed for use in business, such as foundations and
supports for machinery and equipment. Within the defmiﬁoﬁ of buéiness fixture, R.C.
5701.03(B) provides: “Business fixture’ also means those portions of buildings,
structures, and improvemeﬁtsl that are specially designed, constructed, and used for the
business conducted in the building, structure, or improvement.” Polaris mis-integprets
~said portion of the definition and argnes that because the subject property is put to a
.- -commercial use, any and all buildings, any and all structures and any and all
mmprovements “are specially designed, constructed aﬁd used m bﬁsinéss” and are

therefore business fixtures. We disagree.

As the Ohio Supreme Court held in Funtime, supra, R.C. 5701.02 and
3701 .03‘ must be mterpreted in parl matéria. The distinction between real property and
personal property does not hinge upon the singuolar distinctiqn of whether property 1s
used 1 business or a commercial venture. Rather, only the distinction of whether an

itern of personal property constitutes a “fixtmre” under R.C. 5701.02(Cj and 1s

~16~
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therefore defined as real property, or whether an item of personal property constitufes
a “business fixture” under R.C. 5701.03(B) and is therefore defined as personal
property does hinge upon the determination of whether the item of personal property is

used in business.

T T " The Timifed iniclusion of tanguage by the legislature-in the definition of— - -

business fixture permits foundations and supports speciﬁc;ally designed for 1‘11&0111'11&3!,
equipment, and the like to be classified as business fixtures.” If we were to accept
Polaris’ argument, the definition of business fixture would necessarily eclipse all the
... defimitions of real pr0pe.rty found in R.C. 570i.02 and require that all buildings,
structures and improvements (e.g., car washes, office buildings, retail stores, banks,
gas stations, indoor and outdoor arenas) bé classified as personal property solely
- because they are all used for‘ a -commercial purpose. Wtf: fail to read the statutory
- enactments and the court’s holdings to ia'roduce this result.
* Based upon the evidence before us, we find that the buildings, structures
. and improvements situated upon the subject property are properly classified and
valued as reaity pursuant to Ohio law.
In support of its contention of value, Polaris offered at this board’s
evidentiary hearing the testimony and written appraisal report of Mr. Robin Lorms.

Mr. Lorms hés limited his analysis to the valuation of the subject’s land only. We are -

5 ALl of the examples cited within the definition of business fixhwe found in R.C. 5701.03(B) support the
conclusion that business fixtures are items of personal property that have been brought upon the land and
otherwise affixed (ie., roachinery, equipment, signs, storage bins and tanks bmadcasnng transportation,
transmission, and distribution systems).

12 =17
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tnable to assign any more than limited weight to the report and opinion of Mr. Lorms
because he has failed to value the buildings, improvements and structures on the

. subject property.

Even if we were to rely upon Mr. Lorms’ opinion of value for the
sibject, we are comemed about h_ls faﬂu:r:e to coﬁélder the snbjeot $ currelat use in
determining the highest and best use for the subject property. ‘Mr. Lorms’ highest and

. best use analysis concludes that “no use of the site would be as profitablé as office

se.” Ex. 13 at 33.

‘The Appraisal of Real Estate (12" Bd.) defines “highest and best use” as:

“[TThe reasonably probable and legal use of vacant land or an

mmproved property, which is physically possible, appropriately

supported, financially feasible, and results in the highest

value.” Id. at297.

The text further describes:

“Appraisal theory holds that as long as the value of a property

as improved is greater than the value of the site ummproved,

the highest and best use is use of the property as improved.

Once the value of the vacant land exceeds the value of the

improved property, the highest and best use becomes use of the

land as though vacant.” Id. at 298.

The subject property is unproved with a regional outdoor amphitheater.
Any analysis of the subject’s highest and best use must necessadly include a
determination that the value of the vacant land would exceed the value of the property
as improved. Before this board, Mr. Lorms acknowledged that he did not endeavor to

value the subject property as improved. H.R. I at 170-181. Furthermore, Mr. Lorms

-1 8_
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By

testified that he had not formed an opinion that the subject property’s vatue, 1f vacant, -
would exceed its valuation as improved. Id.
Based on the evidence before us presented by Polaris, we fail to see any

discussion or consideration of the subject’s valuation as improved. Furthermore, we

" are unable to conclude that the value of the subject property as vacant nécessarily

exceeds the value of the property with its current improvements. Therefore, we find
Mz, Lorms” analysis premised upon the highest and best use of the subject as vacant
land for redévelopment as office space fails to constitute competent and probative
evidence of value.

Polaris additionally provided the testimony of two civil engineers who
provided their opinions and documentary evidence concerning how the subject
property migilt be redevéloped and reconfignred as office-space development.
Because Polaris has failed to demonstrate that the subject’s highest and best use of the
property, if vacant, Woulci exceed its value as improved, we must necessarily conclude

that evidence concerning possible redevelopment for an alternative use fails to

- copstitute competent and probative evidence of the subject’s value on January 1, 2003.

Polaris additionally provided testimony and evidence concerning
proposed changes to its personal property tax returns, assuming the bnﬂdihgs,\
structures and improvements on the subject property were reclassified as business
fixtures. As the instant appeal comes to this board through a complamnt filed before the

BOR pursuant to R.C. 5715.19, our jurisdiction is limited to determining the value of

- the subject real property as it appears on the 2003 tax list and duplicate. See R.C.

14 : -18-
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ST15.19(A)(IXd). Furthermore, there is nothing m the record to suggest that Polaris
has sought any reassessment for its previously filed personal property tax returns with
the Tax Commissioner, and hence, there is no final determination of the Tax

Commussioner from which Polaris may appéal.ﬁ Therefore, we are mthou’t the

Vreqmsﬂ:e ]UIISdICtlDD to assess or othenmse mdetenmne ﬁthe ACCUTacy of Polans_

proposed personal property retu;ms and further fmd that the testlmony a:nd ewdenoe

regarding Polartis’ proposod returns fail to constitute competent and probaﬁye eﬁéeﬁcé

of value for the subject parcels before us.
e s §- ‘-'ar*' ) A

The BOE prosented the written appransal rcport and testamony of MI

ny .
h‘" »._.__:é:.'

Sam Koon. Mr. Koon’s appraisal report was prepared with an “as of” date of Japuary
1, 2003. Ex. A at 62. Mr. Koon ultimately arrived at an opimion of value of
$21,000,000 for the subject property. Ex.B 2162, HR. I at 157

Given the special use and mature of the subject’s improvements as a
regional outdoor amphithco,ter, Mr. Koon testified that he was unable t_ot_hi{deptify any

. comparable sales data or comparable economic rental data from the sale or lease of

TLiEER S

other amphitheaters. H.R. IT at 16, Ex. A at 59-60. Therefore, Mr. Koon’s opinion of
value is limited to his conclusions derived from his cost approach valuation of the

subject.

® R.C. 5717.02 sets forth certain prerequisites necessary to invoke the jurisdiction of this board from a flnal
deternmination of the Tax Commissioner, providing in pertinent part:
“Such appeals shall be taken by the filing of a notice of appeal with the hoard, and with the
tax commissioner *** within sixty days after notice of the **¥ determination *** by the
cormmissioner ¥** has been given of otherwise evidenced as required by law.”
7 At hearing before this board, Mr. Koon identified various corrected pages to his appraisal report, marked as
Fxhibit B.
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In his cost approach, Mr. Koon began by arriving at a raw land valie by
cc‘:nsidering five comparable land sales that occurred between August 2000 and July
2005. All of the comparable sales were in close proximity to the subject property,
utilizing the Polaris Parkway/I-71 freeway interchange. The price per acre paid for the
comparables ranged between $85,237 and $151,146 per acré. Affer making
adjustments to the comparable sales, Mr. Koon developed a range of $95,000 to

$110,000 per acre. Utilizing the lower end of the range of value, Mr. Koon opined to a

land value of $95,000 per acre for the subject, or $8,600,000 for the subject’s 90.687

acres. Bx A‘at 39-53.

In esﬁxﬁating the subject’s replacement cost (as new), Mr. Koon used the

* actual construction costs as supplied by the subject’s developer. Ex. A at 54. Mr.

Koon testified that the subject’s spécial use necessitates reliance upon the actual costs
to construct, given information pertaining to the reproduction costs of an outdoor
aﬁlphitheater is not included in the majority of national cost indexes. Id.

Mr. Koon analyzed the subject’s 1994 construction costs, which totaled

$9,629.200 for both the costs of site and building improvements. Relying upon his

" analysis of trend mmultipliers for the subject’s regional location, Mr. Koon increased the

1994 site and improvément costs by 27%, to arrive at a cost to construct value of
$12,_229,084 for Jannary 1, 2003. Id. at 54. _-Mr. Koon then included the cost to
construct additional special use iniprovement.S (ie., oﬁtdoor grill and 2 péﬁo/ deck area)
made upon the subject property after 1954, _again utilizing trend multipliers té

determine the costs relevant to 2003. The additional cost of the new special use

/ (e o*19)
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improvements was estimated to be $68,296. 1d. at 53. Additi;jnally, Mr. Koon
included the costs to construct additional improvements (i.e., maintenance building
and concession kiosk buildings) mader upon the subject property after 1994, uhllzmg
Marshal Valuation Service reproduction cost estimates relevant to 2003. Tﬁe
| ué&cg’titi;:)nal costs of the new improvements were estimated to be $267,446. Combining

the updated cost to construct the original facility, together with additional

improvements, Mr.. Koon arrived at a value of $12,600,000 for the hard costs

associated with the subject for January 1, 2003. Id. at 55, HLR. T at 14.

Mr. Koon next estimated the soft costs (i.e., architectural, engineering
fees, financing costs, various legal and administrative fees, and the like), by utilizing
10% of the total hard cost of the development, or $1,260,000. Mr. Koon ﬁ}%ed
entreprene;urial profit at $1,-1(.)0,000. In sum, Mr. Koon’s total reproduction qost of the
subjéct property was $14,960,000. Id. at 56, H.R. IT at 14.

To estimate accrued depreciation of th;a imp;oveﬁentsﬁ Mr. Koon
assigned an economic life of 40 years to the buildings that consist‘ of masonry
construction, assigned an economic life of 35 years for the steel frame and wood pole
buildings, and assigned an economic life of 15 years to the remaining smaller wood
ﬁame buildings pursuant to the indexes provided by the Marshall Valuation Service.
Ex. B at 57. The subject’s original improvements were approximately eiéh’t years old
on tax lien date. Mr. Koon assigned depreciation percentages to the various grades of

buildings, based upon their economic life and their age as of January 1, 2003. The

sum total of depreciation was estimated at $2,588,079. Id., H.R. If at 14.

-/ri;o—qu)
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" In conclusion, Mr. Koon artived at a depreciated value for all
improvements of $12,371,921. After adding his valuation of the subject’s land
($8,600,000), Mr. Koon arrived at a final value of $21,000,000 for the squect property

_as of January 1, 2003. Ex. B at 58, HR. M at 15.

As described above, éhe county auditor’s and BOR’s VaIUaﬁ.m-i of the.
subject property for January 1, 2003 is $20,734,700. Mr. Koon’s opinion of
$21,000,000 for the subject is nearly the same, and it provides support for su'ch value.
In addition, n 1ts brief, the BOE trges this board to ‘leaVelthe auditor’s and BOR’s
value unchanged. BOE brief at 86.

| Based upon the record and the evidence béfore us, we hold that Polaris
has not met its burden of demonstrating the subject property’s fair market value as bf
tax lien date. We farﬂler'ﬁnd thaf the evidénce of value pfc;vidéd by the BOE 1s
supportive of the original values assigned to the subject property by the auditor and
éﬁ_’m‘ned by the Delaware County Board of Revision. Therefore, we find the value of

the subject as of January 1, 2003 to be:

Parcel 318-442-02-025-001 TRUE VALUE TAXABLE VALUE
LAND § 3,666,700 ' $1,283,350

BLDG $ 5,668,400 $1,983,940

TOTAL $ 9,335,100 $3,267,290

Parcel 318-442-02-025-918 TRUE VALUE TAXABLE VALUE
LAND $3,224.200 $1,128,470

BLDG $ 0 $ 0

TOTAL $ 3,224,200 $1,128,470

Parcel 318-442-02-025-000 TRUE VALUE TAXABLE VALUE
LAND $1,102,300 $ 385,810

BLDG $ 0 $ 0

TOTAL $ 1,102,300 $ 385,810

( (& of R)
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Parcel 318-442-02-025-919
LAND
BLDG
TOTAL

Parcel 318-442-02-024-000

LAND
BLDG
TOTAL

Grand Totals

TRUE VALUE
$ 5,688,700
$ 1,258,700
$ 6,947,400

TRUE VALUE
8 117,200
$ 8,500
$ 125,700

$20,734,700

TAXABLE VALUE

$1,991,050 °
$ - 440,550
$2,431,600

TAXABLE VALUE
$ 41,020
$ 2,980
$ 44,000

$7,257,170

It 1§ the decision and order of the Board of Tax Appeals that the

Delaware County Auditor shall list and assess the subject property in conformity with

this decision. It is further ordered that this value be carried forward in accordance to

law.

I hereby certify the foregoing to be a true

 and complete copy of the action taken by
the Board of Tax Appeals of the State of
Ohio and entered upon its journal this day,
with respect to the captioned matter.

TR S

rQof @)
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L) 77 ;,/&,, oo 3
-} Julwt. Snow, Board Secretary
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CERTIFICATE OF SERVICE

This is to certify that a copy of the foregoing NOTICE OF APPEAL was mailed via

Certified United States Mail, postage prepaid, to Dave Yost, Prosecuting Attorney, 140 North

Sandusky Street, Delaware, Ohio 43015, Attorney for Appellees, Delaware County Board of
Revision and County Auditor; Jamgs R. Gorry, Rich, Crites & Dittmer, LLC, 300 East quad
Street, Suite 300, Columbus, Oldo 43215, Attorney for Appellee Board of Education of the

- Olentangy Local Schools and Mare Dann, Ohio Attorney General, State Office Tower, 17th
Floor, 30 East Broad Street, Columbus, Ohio 43215~3428, Attorney for Appellee Tax
Commissioner of the State of Ohio and the Tax Commissioner of the State of Ohio, 30 East

Broad Street, 22nd Floor, Columbus, Chio 43215 on ﬁus;g\s day of February 2007.

Todd W. Sleggs, Esq. (0040921)

TWS:caf
T1765-03 ‘
SAWWPDocs\SCTVI7655APP. doc

-25-



OHIO BOARD OF TAX APPEALS

Polaris Amphitheater Concerts, Inc.,
Appellant,
VS.

Delaware County Board of Revision, the

CASENO. 2004-V-1294
(REAL PROPERTY TAX)

DECISION AND ORDER

Delaware County Auditfor, and the

Board of Eduncation of the Olentangy I.ocal -

Schools,
Appellees.

APPEARANCES:
For Appellant

For the County
Appeliees

For the Appellee
BOE

Entt;red JAN 2 5 Zﬁﬁ?

[ N S e [ N I W D NI S, N

Sleggs, Danzinger & Gill, Co., LPA
Todd W. Sleggs

820 West Superior Ave.

Suite 410

Cleveland, OH 44113

Dave Yost

Delaware County Prosecuting Attorney
140 North Sandusky Street

Delaware, OH 43015

Rich, Crites & Dittmer, LL.C

© James R. Gorry

300 East Broad Street
Suite 300
Columbus, OH 43215-3452

Ms. Margulies, Mr. Eberhart, and Mr. Dunlap concur.

This cause and matter came on {o be considered by the Board of Tax

Appeals upon a notice of appeal filed herein by Polaris Amphitheater Concerts, Inc.

{(“Polaris™) from a decision of the Delaware County Board of Revision (“BOR”). In

said decision, the BOR determuned the true and taxable values of the subject property
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for tax year 2003 originally established by the Delaware County Auditor (“anditor™) .

should remain as follows:

TAXABLE VALUE

Parce] 318-442-02-025-001 TRUE VALUE

LAND $ 3,666,700 $1.283,350

BLDG $ 5.668.400 $1.983.940

TOTAL $9.335.100 $3.267.290

Parcel 318-442-02-025-918 TRUE VALUE - TAXABLEVALUE
LAND § 3,224 200 $1.128.470

BLDG $ 0 g 0

TOTAL §3,224.200 $1.128,470

Parcel 318-442-02-025-000 TRUE VALUE TAXABLE VALUE

LAND § 1,102,300 $ 385.810

BLDG 3 0 $ 0

TOTAL $ 1,102,300 $ 385.810

Parce] 318-442-02-025-919 TRUE VALUE TAXABLE VALUE

LAND $ 5,688,700 $1,991,050

BLDG $ 1.258.700 $ 440,550

TOTAL $ 6,047,400 $2,431.600

Parcel 318-442-02-024-000 TRUE VALUE TAXABLE VALUE

LAND § 117200 $ 41,020

BLDG $ 8500 $ 2980

TOTAL $ 125700 $  44.000

Grand Totals $20,734,700 $7,257,170

Polaris requests that the subject property’s improvements be reclassified |

as personalty and for the remaining land to be valued at $7,200;000.1 The Olcnténgy{~
Local Schools Board of Education (“BOE”) requests that the subject property’s value A.
zemain unchanged as originally determined by the auditor. We now consider this

matter upon the notice of appeal, the statutory transcript (“S.T.”) certified by the

! 1n its brief, Polaris motes that it does.not contest the value of the fifth parcel, 318-442-02-024-000. Bref of
appellant, at 5, footnote 2.
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auditor, and the evidence presented at this board’s evidentiary hearing (“H.R. T” and
“H.R. II7).

‘The subject property is an outdoor amphitheater constructed in 1994 and
1s located on 90.§85 acres” of land located in Delaw.*are County, Chio. S.T., Ex. 3.

' Before th15 board, Polaris prescntcd the appralsal and tegpmony of Mr.

FALREE 2

- *-:-‘"-ﬂ’ﬁ e v..,ﬁ_‘.‘-h x\q,- ,E. :, Ty S 23

Robin Lorms, an I\’iAI appraiser, who rendered an opinion of Value of $7 200,000 for
the land only. Polaris further presented T:he tcsti_mony of Mr. Bryan A. Ross, grcivﬂ

engineer employed by Advancc Civil Design; Mr. Thomas M. Warner, pm]ect

s : T e

| engineer and managmg partner of Advancc Clvﬂ Demg‘n, and Ms Mjcheﬂe Galalda
tax consultant employed by Deloitte & Touche. The BOE presented the testimony of
Mr. Sam Koon, an MAI appraiser, who opined a value of $21,000,000 for the subject’s
land and improvements. - | |

We begin our review of the evidence by noting that a party who asserts a
right to an increase or decrease in the value of real property has the burden to prove its-
right to the value asserted. Cleveland Bd. of Edn. v. Cuyahoga Cty. Bd. of Revision
(1994), 68 Ohio St.3d 336; Crow v. C;cyakoga Cty. Bd. of féevision (1990), 50 Ohio
St.3d 55; Mentor Exempied Village Bd. of Edn. v; Lake Cty, Bd. of Revision (1988), 37
Ohio St.3d 318. Consequently, it is incambent upon an appellant challenging the

decision of the board of revision to come forward and offer evidence that demonstrates

2 The appelice BOE's appra::sar describes the property 25 80,687 acres. Ex. A at 27, The appellant s appraiser
_ describés the subject to be 83.086 acres; however, said description does not include the fifth parcel, 318-442-02-
024-000, containing approximately 8 acres. Ex. 13 at 2.

3
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its right to the value sought. Cleveland Bd. of Edn., supra; Springfield Local Bd. of '
Edn. v. Summit Cty. Bd. of Revision (1994), 68 Ohic-) St.3d 493.
It 1s not enough, however, to simply come forward with some evidence

of value. Neither is it sufficient to grant the requested increase or decrease merely

because no evidence is adduced in contradiction fo the claim. Western Induﬁtriesi Inc. .

v. Hamilton Cty. Bd. of Revision (1960), 170 Ohio St. 340. In short, there is a burden
of persuasion that rests with the appellant to convince this board that the appellant is”
entitled to the value Whic;h it seeks. Cincinnati School Bd. of Edn. v. Hamilton Cty.
Bd. of Revision (1997), 78 Ohio St.3d 325. Once the appellant presents competent and
Ap’robativé evidence of value, other parties asserting a different value then ]ﬂave the
‘corresponding burden of providing evidence that rebuté appellant’s evidence of value.
Springj‘t;eld Local Bd. of Edn v Summit Cty. Bd. of Revision (1994), 68 Ohio St.3d
493. Accordingly, this board must proceed to examine the available record and to
determine value based upon the evidence before it. Covenrry’ Towers, Inc. v.
Strongsville (1985), 18 Ohio St.3d 120; Clark v. Glander (1949), 151 Ohio St. 229. In
so domng, we will determiﬁe the weight and credibility to be accorded to the evidence
presented. Cardinal Fed. S, & L. Assn. v. Cuyahoga Cty. Bd. of Revision (1975), 44
Ohio St2d 13. We proceed by examining the evidence of the sibject’s true value ag
piesented by the parties. |
When determining value, the Ohio Supreme Cowt has long held that
“the Best evidenoe of “trne value in money’ of real prdperty is an actual, recent sale of

the property in an arm’s-length transaction.” Conalco v. Bd. of Revision (1977), 50
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Ohio St.2d 129; State ex rel. Park Investment Co. v. Bd. of Tax Appeals (1964), 175
Olio St. 410. Absent a recent sale, as in the instant matter, true value in money can be
calculated by applying any of three alternative methods provided for in Ohio Adm.
Code 5703-25—67: 1) the market data approach, which compares recent sales of

comparable properties, 2) the income approach, which capitalizes the net income

atiributable to the property, and 3) the cost approach, which depreciates the
mmprovements to the land and then adds theﬁ to the land value.

Po‘l;;airis argues that the courf’s c‘iécision in Funtime v, Wilkir'fzs, 105 Ohio
St.3d 74, 2004-Ohio-6890, dictates that all improvements situated upon the subject

property should be classified as “business fixtures” under R.C. 5701.03(B), and hence,

not subject i taxation as real property. Polaris asks this board to value the subject

property, ln essence, as lana only.

The issue before the court in Funtime was whether cohs‘a'-qoﬁon contracts
relating to the repair and installation of amusement park rides and accessory structures
should be excepted from sales tax liability as real property pursuant to R.C.
5739.01(B)(5).” The court held that the rides and accessory structures were “business
fixtures” under R.C. 5701.03(B), and therefore constituted personal property not
entitled to the sales and use tax exception. The court analyzed the statutory definitions
of real property, building, fixture, improvamenf, and structure found in R.C. 5701.02,

and the definitions of personal property and business fixture fdund m R.C. 5701.03.

? R.C; 5739.01(B)(3) excepts from the sales tax provisions the incorporation of tangible personal property inio a
structure or Improvément on and becoming a part of real property. '
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R.C. 5701.02 provides in pertinent part:

“(A) ‘Real property,” ‘realty,” and ‘land’ include land itself, ***
with all things contained therein, and, unless otherwise specified
in this section or section 5701.03 of the Revised Code, all
buildings, structures, improvements, and fixtures of whatever
kind on the land, ***.

“BY1) ‘Building® means a permanent fabrication or

construction, attached or affixed to land, consisting of
foundations, walls, columns, girders, beams, floors, and a roof, or
some combination of these elemental parts, that is intended as a
habitation or shelter for people or animals or a shelter for
tangible personal property, and that had structural integrity
independent of the tangible persomal property, if any, it 1s
demgned to shelter. ¥**

“(C), ‘Fixture’ means an item of tangible personal property that
“has become permanently attached or affixed to the land or fo a
building, structure, or improvement, and that primarily benefits
the rcalty and not the business, if any, condicted by the ocCiipant

on the premises.

. (D) ‘Tmprovement’ means ‘with respect fo a building or
structure, a permanent addition, enlargement, or alteration that,
had it been constructed at the same time as the building or
structure, wounld have been considered a part of the building or

structure.

“(F) ‘Structire’ means a permanent fabrication or construction,
other than a building, that is attached or affixed to land, and that
increases or enhances utilization or emjoyment of the land.
“‘Structure’ includes, but is not limited to, bridges, trestles, dams,
storage silos or agricultural products, fences, and walls.”

R.C. 5701.03 provides in pertment part.

“(A) “Persomal property includes every tangible thing that is
subject to ownership, whether animate or inanimate, including a
business fixture, and that does not constitute real property as
defined m section 5701.02 of the Revised Code. ¥**

“(B) ‘Business fixture’ means an item of tangible personal
property that has become permanently attached or affixed to the
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land or to a building, structure, or improvement, and that
primarily benefits the business conducted by the occupant on the
premises and not the realty. ‘Business fixture’ includes, but 1s
not limited to, machinery, equipment, signs, storage bins and
tanks, whether above or below ground, and broadcasting,
transportation, transmission, and distribution systems, whether
above or below ground. ‘Business fixture’ also means those .
portions of buildings, structures, and improvements that are
specially designed, constructed, and used for the business

e oymducted o the budiding, structures; or frrprovenent, rcludng;
‘buit not limited to, foundations and supports for machimery and
equipment: ‘Business fixture’ does not include fixtures that are
common fo buildings, including, but not limited to, heating,
ventilation, and air conditioning systems primarily used to
comntrol the environment for people or animals, tanks, towers, and
lines for potable water or water for fire control, electrical and
. communication lines, and other fixtures that primarily benefit the.
realty and not the business conducted by the occupant on the
premmises.”

" Counsel for the BOE has filed an expansive brief chronicling the history
of case law and legislative énactments relating to the classiﬁcatien‘ of real and personal
property.  The BOE argues that classification of property is necessarily governed by
Section 2, Article XII of the Ohio Constitution, which provides that “[I]Jand and
im;:;i‘dvéfhenfé thereon shall be taxed by uniform rule according to value.”

The statutory transcript certified by the audito-r includes “property record
cards” for the subject parcels; however, none of the exhibits describe the
improvements upon the land® S.T. at 3. The BOE’s appraiser, Mr. Koon, has
included a foundation sketch of the 46 stractures on the subject .prope.mr. Ex. A, page

facing 30. Mr. Koon further describes the mmprovements as follows:

* Entitled “Parcel Maintenance,” the information on the property record cards is mimimal Ohio Adm. Code
Section 5703-25-09 requires the auditor to maintain property record cards that describe, among other things,
butlding details and construction featares, dimensions, and the like.

7
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“The subject improvements have been designed for use as a
regional, outdoor amphitheater and entertainment complex. The
semmi-circular amphitheater represents the core structure, around
which all other surrounding improvements have been
constructed. *** There are two wings which attach to either side
of the stage. The west wing consists of a cafeteria and six fully
finished dressing rooms, each with its own full bath. A patio and
deck area extends from the west wing, and attaches to a
hospitality building, which is essentially a larse, open room

which is used for small meetings and events. The hospitality
building is approximately 900 square feet in area. The east wing
cousists of administrative offices and the video control room.

coenek

“In addition to the above-described improvements, that facility
features several maintenance buildings which service the
property. These include a pole building and a sieel framed
maintenance building to the rear of the amphitheater, as well as a

metal Quonset-style storage building both to the rear of the

. amphitheater and on the south side of the parking lot.

ks

“The amphitheater structure exhibits a nearly semi-circular shape
and consists primarily of masonry construction. It has a slopmg,
poured concrete floor, tilt-up concrete panel walls, and poured
concrete support columns. The roof consists of a pre-engineered
metal truss system under metal decking with a rubber membrane
cover. There is a metal panel parapet around the perimeter of the
roof which houses several large video projection screens which
service the amphitheater’s uncovered, rear lawn seafing.
Additionally, two large video projection screens are mounted on
the inside wall of the amphitheater and service the seated area.
The amphitheater’s lawn area is contained with a wood fence.
To the rear of the amphitheater there are eight, (sic) dock-height
loading bays which service the stage area from the rear. ‘

“There aré two main food concession buildings which are located
on either side of the amphitheater. These structares are nearly
jdentical in design and comstruction quality. They consist of
single story, concrete block structures om concrete slab
foundations. Fach has a gable-style, asphalt shingle roof. These
buildings are designed with food sales areas to the fromt, with
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food preparation and cool/dry storage rooms to the rear. There is
additional office space to the rear of the west concession
building. These facilities are heated and cooled via gas-fired
heat/electrically-fired HVAC units.

“There are men’s/women’s restroom facilifies located adjacent to
each of the main concession buildings. These facilities are
contained within one story, concrete block buildings. Additional
buﬂdmg 1mprovements mclude medlcalfﬁrst ald pohoe r:md_#

bar/lounge area to the east of ’che amphltheatcr with separatc
restroom facilities. The facility’s main ticket sales building
consists 0f a one story, structure located at the amphitheater’s |
main entrance. There is also’ an ATM machine and several
vending machines adjacent to the front ticket sales building.

There, gre multiple kiosk-type, open, wood frame, CO]}CSSS]OE,‘?.{' S

booths and memorabilia sales buildings which line the rmain
entrances to the amphitheater areas.

“The interior finish of the facility’s office, administrative, and
‘back-stage video, sound, dining, and’ dressing rooms primarily
consists of a combination of carpeted and/or vinyl flooring with
vinyl basing, painted drywall walls, drywall or acoustical panel
ceilings with a combination of recessed incandescent and
recessed fluorescent lighting.

“Site improvements include two main asphalt-paved parking
areas, as well as asphalt paved walkways providing pedestrians
with access to both sides of the amphitheater. There is a
substantial amount of asphalt paved parking and truck-
turnaround areas fo the rear of the amphitheater’s stage. It is
significant to note that a substantial amount of required parking
for the amphitheater is not paved and comsists of driveways
through grassy parking areas.” Id. at 30-32. |

The thieshold issue before us is whether the amphitheater’s faipiliﬁes
should be valued 4§ réal property by the auditor.

Sefting aside the issue of whether the facilities are business fixiures
under R.C. 5701.03(B) for the moment, we find the facilities described above are real

property under R.C. 5701.02. The amphitheater stage, loading docks, attached mﬁngs,
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concession facilities, merchandising facilities, restroom facilities, storége facilities,
video production faciliﬁes, administrative offices, VIP lounges, outdoor lounges,
storage facilities, maintenance facilities, cafeteria, hospitality facility, first aid and
public safety facilities, paved parking lots and walkways, and the like all constitute

buildings improvements, and/or stractures as defined by R.C. 5701.02, as they all are

of “permanent fabrication of construction,” affixed to the land, intended as “habitation
for people, animals or a shelter for tangible personal property’-‘ and furthermore
“mcrease the utilizahon of enjoyment of the land.”

R.C. 5701.62(2—&) defines realty, with the caveat: “unless otherwise
specified in this section or section 5701.03 of the Revised Code.” We next turn to the
issue of whether the buildings, improvements, and/ or structures on the subject property
shouid be classified as busiﬁess fixtires. Weé fimd that they should fot.

R.C. 5701.03(B) pj.:ovides “‘[blusiness fixture’ means an item of tangible
personal property that has become permanently attached or affixed to the land, ***.”
The evidéricé befors 1 concerning the nature of the buildings, improvements, and
structures fails to demonstrate that aﬁy of them até items of personal property that
have bebome p;:rmanently attacheci to the subject property. The bﬁﬂdings,
myprovements, and structures bgfore us are borne from permanent fabrication and
construction upon the property (e.g., bnck and mortar construction “consisting of
3 fp{u'ndati_pns_,r walls, colummns, girders, beams, ﬂoor;s, and a roof”), rather than ftem(s) of

ek
3

personal property (e.g., “machinery, equipment, signs, storage bms and tanks,

10
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broadcasting, transportation, fransmission, and distribution systems™) that have been
otherwise delivered and permanently attached to the land.

It is unnecessary to consider whether or not the butldings, improvements
and structures before vs “primanly benefit the businéss conducted” on the property

because the brick and mortar buildings, improvements and structures fail to constitute

“[an] item of personal property” under R.C. 5701.03(B) in the first mstance.

Furthermore, there is ﬁo evidénce befofe us .that would enable us fo |
conclude that there are any portions of building§, structures or improvements on the
subject property specifically constructed for use in business, such as foundations and
supports for machinery and equipment. ‘Within the definition of business fixture, R.C.
5701.03(B) provides: “‘Business fixture’ also means those portions of buildings,
structures, and improvemeﬁts tha’.c are specially designed, constructed, and used for the
business conducted in the building, structure, or improvement.” Polarls mis-interprets
- said portion of the definition and argues that because the subject property is put to a
- commercial use, any and all buildings, any and all structures and any and all
mmprovements “are specially designed, constructed and used m business” and are
therefore business fixtures. We disagree.

As the Ohio Supreme Court held in Funtime, supra, R.C. 5701.02 and
5701.03 must be interpreted in pari materia. The distinction between real property and
personal property does not hinge upon the singular distinction of whether property is
used ;n business or a cormmercial Ventu.re.- Rather, only the distinction of whether an

item of personal property constitutes a “fixture” under R.C. 5701.02(C) and is

i1
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therefore defined as real property, or whether an item of personal property constitutes
a “business fixture” under R.C. 5701.03(B) and is therefore defined as personal

property does hinge upon the determination of whether the item of personal property is

used m business.

The limited inclusion of language by the legislatare in the defmition of

business fixture permits foundations and supports specifically designed for machinery,
equii)msnt, and the Iike to be clagsified as business fixtures.” If we were to accept
Polaris’ argument, the definition of business fixture would necessarily eclipse all the
deﬁnitions' of real prOpe;rty found in R.C. 5701.02 and require that all buildings,
structures and improvements (e.g., car washes, o_fﬁce buildings, retail stores, banks,
gas stations, indoor and outdo-o'r arenas) be classified as éersonal property solely
- becanse they are all used for’ a-commercial purpose. We fail o read the statutory

enactments and the court’s holdings fo produce this result.

Based upon the evidence before us, we find that the buildings, structures
.. and -improvements sitnated upon the subject property are properly classified and
valued as realty pursuant to Ohio law.

In support of its contention of w.ralue, Polaris offered at this board’s
evidentiary hearing the testimony and written appraisal report of Mr. Robin Lorms.

Mr. Lorms has limited his analysis to the valuation of the subject’s land only. We are

* All of the examples cited within the definition of business fixture found in R.C. 5701.03(R) support the
conclision that business fixtures are items of personal property that Lave beep hrought upon the land and
otherwise affized (ie., machinery, equipment, signs, storage bins and tanks; broadcasting, framsportation,
transmission, znd dstribation systems). )

12
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tnable to assign any more than limited weight to the report and opimion of Mr. Lorms
because he has failed to value the buildings, improvements and structares on the
subject property.

Even if we were to rely upon Mr. Lorms’ opinion of value for the

subject, we are concerned about his failure to consider the subject’s current use n

determining the highest and best use for the subject property. Mr. Lorms’ highest and
~ best use analysis concludes that “no use of the site would be as profitable as office
use.” Ex. 13 at 33.

The Appratsal of Real Estate (12" Ed.) defines “highest and best use” as:

“ITThe reasonably probable and legal use of vacant land or an

improved property, which is physically possible, appropriately

supported, financially feasible, and results in the highest

value,” Id. at297.

The text further describes:

“Appraisal theory holds that as long as the value of a property

as improved is greater than the value of the site unimproved,

the highest and best use is use of the property as improved.

Once the value of the vacant land exceeds the value of the

improved property, the highest and best use becomes use of the

land as though vacant.” Id. at 298.

The subject property is improved with a regional outdoor amphitheater.
Any analysis of the subject’s highest and best use must necessarily include a

determination that the value of the vacant land would exceed the value of the property

as improved. Before this board, Mr. Lorms acknowledged that he did not endeavor to

value the subject property as improved. H.R. T at 170-181. Furthermore, Mr. Lorms

13
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testified that he had not formed an opinion that the subject property’s value, if vacant, -
would exceed its valuation as improved. Id.

Based on the evidence before us presented by Polaris, we fail to see any
discussion or consideration of the sugject’s valuation as improved. Furthermore, we

are unable to conclude that the value of the subject property as vacant necessarily

exceeds the value of the property with its current improvements. Therefore, we find
Mr. Lorms’ analysis premised upon the highest and best use of the subjéct as vacant
land for rcdeve]opment as office space fails to constitute competent and probative
evidence of value.

Polaris additionally provided the testimony of two civil engineers who
provided their opinions and documentary evidence concerning how the subject
property might be redevéloped and reconfigured as office-space development.
Because Polaris has failed to demonstrate that the subject’s highest and best use of the
property, if vacant, would exceed its value as improved, we must necessarily conclude
that evidence concerning possible redevelopment for an altetnative use fails to
constitute @mpetent and probative evidence of the subject’s value on January 1, 2003,

Polaris additionally provided tfestimony and evidence concerning
propesed changes fo ifs personai property tax retumé, assuming the buildings,
~ structures and mnprovements on the subject property were reclassiﬁed- as business
fixtures. As the instant appeal comes to this board through a complaint ﬁlcd'before the
BOR pursuant to R.C. 5715.19, our jurisdiction is limited to determining t_he value -of

- the subject real property as it appears on the 2003 tax list and duplicate. See R.C.

14
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5715.19(A)1)(d). Furthermore, there is nothing in the record fo snggest that Polaris
has sought any reassessment for its previously filed personal property tax returns with
the Tax Commissioner, and hence, there is ﬁo final defermination of the Tax
Commissioner from which Polaris may appeal®  Therefore, we are without the

reqmsfte Junsdlcﬁon to assess or other'mse determme the accuras;g. of Polaris’ )

1zt by

proposed personal property returns, a:nd fu;rther fmd that the testlmony and ewdence
regardmg Polaris” proposed returns fail to constitute competent and probativé evidence

of value for the subject parcels before us.

Py B g e Py

The BdE prcs;ntedaac written apﬁiais;a.l‘reboﬁ and$ testlgiony of Mr.
Sam Koon. Mr. Koon’s appraisal report was prepared with an “as of” date of January
1, 2003. Ex. A at 62. Mr. Koon ultimately arrived at an opinion of value of
$21,000,00Q for the subject. property. Ex. B at 62, HR. T at 15.]

Given the special use and nature of the subject’s improvements as a
regional outdoor amphitheater, Mr. Koon testified that he was unable to identify any
. {_Eomparable sales data or comparable economic rental data from the sale or Jease of
other amphitheaters. HL.R. II at 16, Ex. A at 59-60. Therefore, Mr. Koon’s opinion of
y.f:_;lue is limited to his conclusions derived from his cost approach valuation of the

subject.

8 R.C. 5717.02 sets forth certain prerequisites necessary to invoke the jurisdiction of this board from a final
determination of the Tax Cornmissioner, providing in pertinent part:
“Such appeals shall be taken by the filing of 2 notice of appeal with the board, and with the
tax comamissioner *** within sixty days after notice of the *** determination *** by the
comuissionsr *** has been given or otherwise evidenced as required by law.”
7 At hearing before this board, Mr. Koon identified various corrected pages 1o his appraisal report, marked as
Exhibit B,

15
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In his cost approach, Mr. Koon began by arriving at a raw land value by
considering five comparable land sales that occurred between August 2000 and July
2005. All of the comparable sales were in close proximity to the subject property,

utihizing the Polaris Parkway/[-71 freeway interchange. The price per acre paid for the

comparables rmM%meMﬁﬁ_}wm—

adjustments té the comparable sales, Mr. Koon developed a range of $95,000 to
$110,000 per acre. Utilizing the lower end of the raﬁge of value, Mr. Koon opined to a
land value of $95,000 per acre for the subj‘;:ét, or $8,600,000 for the subject’s 90.687
acres. Ex. A at 39-53, | \

In estimatmg the subj ectv’s replacernent cost (as new), Mr. Koon used the
actual construction costs as supplied by the subject’s developer. Ex. A at 54. Mr.
Koon testified that the subject’s special use necessitates reliance upon the actual costs
to comstruct, given information pertaining to the reproduction costs of an outdoor
amphithéater is not included in the majority of national cost indexes. Id.

Mr. Koon analyzed the subject’s 1994 construction costs, which totaled
$9,629,200 for both the costs of site and building improvements. Relying upon his
analysis of trend multipliers for the subject’s regional location, Mr. Koon incréa;sed the
1994 site and improvement costs by 27%, to arrive at a cést to construd value of
$12,229,084 for January 1, 2003. Id. at 54. Mr. Koon then included the cost to
construct additional special use improvements (i.e., outdoor grill and a patio/deck area)
made upon the subject property after 1994, again utitizing frend multipliers to

determine the costs relevant to 2003. The additional cost of the new special use

16
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mmprovements was estimated fo be $68,296. Id. at 55. Adéiﬁona]ly, Mr. Koon
mcluded the costs to construct additional improvements (i.e., maintenance building
and concession kiosk buildings) made upon the subject property after 1994, utilizing
Marshal Valuation Service reproduction cost estimates relevant to 2003. The

additional costs of the new improvements were estimated to be $267,446. Combining

the updated cost to coﬁstruct the original facility, together with additional
improvements, Mr. Koon arrived at a value of $12,600,000 for the hard costs
asso'ciata:d with the subject for Janunary 1, 2003. Id. at 55, HR. I at 14. |
Mr. Koon next estimated the soft costs (i.e., architectural, engineering
fees, financing costs, various legal and administrath;'c fees, and the like), by utiliziﬁg
10% of the total hard cost of the development, or $1,260,000. Mr. Koon fixed
_entrepreneurial ;;roﬁt at $1,'1 00,000. In sum, Mr. Koon’s total reproduction cost of the
subject property was $14,960,000. 1d. at 56, HR. II at 14.
To estimate accrued depreciation of the improvements, Mr. Koon
agsigned an economic life of 40 years to the buildings that consist of masonry
construction, assigned an economic life of 35 years for the stec] frame and wood pole

bnildings, and assigned an economic life of 15 years to the remaining smaller wood

frame buildings pursuant to the indexes provided by the Marshall Valuation Service.

- Ex. B at 57. The subject’s original improvements were approximately eight years old
on tax lien date. Mr. Koon assigned depreciation percentages to the various grades of
buildings, based upon their economic life and their age as of January 1, 2003. The

sum total of deprecjation was estimated at $2,588,079. Id.,, HR. I at 14.

17
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In conclusion, Mr. Koon artived at a depreciated value for all

improvements of $12,371,921. After adding his valuation of the subject’s land

($8,600,000), Mr. Koon arrived at a final value of $21,000,000 for the subject property

_as QfJ'aI:_mary 1,2003. Ex.Bat58, HR. Il at 15.

subject property for January 1, 2003 1s $20,734,700.

As desc::i,bﬁd_abmzarmeﬁom_m&mMDKs_ﬁduaﬁQMme;___

Mr. Koon's opinion of

$21,000,000 for the subject is nearly the same, and it provides support for such vale.

In addition, in its brief, the BOE urges this board to leave thé anditor’s and BOR’s

value unchanged. BOE brief at 86.

Based upon the record and the evidence before us, we hold that Polaris

has not met its burden of demonstrating the subject property’s fair market value as of

tax hen date. We fiirther find that the evidenhce of value provided by the BOE is

supportive of the original vahies assigned to the subject property by the anditor and

affirmed by the Delawaré County Board of Revision. Therefore, we find the value of

the subject as of January 1, 2003 t6 be:

Parcel 318-442-02-025-001
LAND
BLDG
TOTAL

Parcel 318-442-02-025-918
LAND
BLDG
TOTAL

Parcel 318-442-02-025-000
LAND
BLDG.
TOTAL

TRUE VALUE
$ 3,666,700
$ 5,668,400
$ 0,335,100

TRUE VALUE
$3,224.200
3 0
$3,224.200

TRUE VALUE
$ 1,102,300
$ 0
$ 1,102,300

18

TAXABLE VALUE

$1,283.350
$1,983,940
$3.267,290

- TAXABLE VALUE

$1,128,470
§ 0
$1,128,470

TAXABLE VALUE

$ 385,810
$ 0
$ 385,810
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Parcel 318-442-02-025-919

IRUE VALUE TAXABLE VALUE

LAND $ 5,688,700 $1,991,050

BLDG $ 1,258,700 $ 440,550

TOTAL $ 6,047 400 $2,431,600

Parcel 318-442-02-024-000 TRUE VALUE TAXABLE VALUE
LAND $ 117,200 $ 41,020

BLDG $ 8500 $ 2,980

TOTAL 5 125,700 ¥ 44,000

Grand Totals $20,734,700 $7.257,170

It is the deoision and order of the Board of Tax Appeals that the

Delaware County Auditor shall list and assess the subject property in conformity with

this decision. It is further ordered that this value be carried forward in accordance to

law.

e &

19

Cabn s s vhbee it snea

T hereby certify the foregoing to be a true

and complete copy of the action taken by
the Board of Tax Appeals of the State of
Ohio and entered upon its journal this day,
with respect o the captioned matter.

f - é}
,5“:? 2 L7 s 5
Ju.lzg»M Snow, Board Secretary
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1012712004 TODD A. HANKS
DELAWARE COUNTY AUDITOR

Polaris Amphitheater Concerts, Inc.

¢/o Walt Rapacz, Deloitte & Touche, LLP

127 Public Sguare, Ste 2500

Cleveland Ohio 44114

Dear Property Owner.

Upon consideration of a complaint presented to the Board of Revision regarding the valuation of
real property fortax year 2003, and after investigation by the Board of Revision, the market value
of the parcel(s) is(are) as listed below.

If you wish to appeal this decision an appeal may be made to the Ohio Board of Tax Appeals under
the authority of Section 5717.01 of the Ohic Revised Code or to the Court of Common Pleas under
the authority of Section 5717.05 of the Ohio Revised Code. You have 30 days from the date of this
letter to do so. If this office can provide you with additional information on this matter please do not
hesitate fo contact us.

Case #: Parcel(s) ' Valuation:
04-80 318-442-02-025-001 8,335,100
318-442-02-025-918 3,224,200
318-442-02-025-000 1,102,300
318-442-02-025-919 6,847,400
318-442-02-024-000 125,700
¢ Todd W. Sleggs, Esq.
820 W, Superior Avenue
Suite 410
Cleveland Ohio
T 44113
Jeffrey Rich, Esg.
300 East Broad Strest
Suite 300
Columbus Ohio 43215
140 NORTH SANDUSKY STREET, DELAWARE, OHIO- 43015 ‘ OCQQ{/
FHONE, 740-833-2900 —E?%ﬁm



208, 112005

~twentsfive dollar fee; finds.that thedadd would be
Jand-devoted -eiclusively- to agricultural-use for the
Girrent yedr:if.the. board of- révisionfinds the failure
- “#ifose forgowd: cause, theibwner may ille;ammpiamt
. mgamst that determination’ w1th the: bodrd asipro-
Vitkertdin section STLS.19: 6F the Revised: Code on the
‘gTDunds‘that the: frdct; Totiar parcel js-fand: devoted
exc]usw.el),r 'to dgricuituraluse because thbre: wis
#ood eaniseifor theowrer's: failtire toufile;3 aiinitiallor
“tkhewal applicaticls " It thei: shoatd: finds: rhat there
was: * strchy wgbod- cause; Y .appllcatmn sunder: this
sectmn shall be ctmsu:iered an application that- was
il the j

A enastedf,hy HB‘!
March 29, 1988;; ag‘} amentieg
1988, eifeclme September

L 4 OR:
' knnwmgly give any 7 false mfermatmn ifan applica-
Figw ﬁled u,\nder sectmn 5713’31 i the: Revrsed Cacie_

15,01, A.‘ssessmen‘t of real property,
rules and procedure, county board of - revision.—
The tax cémmissioner shali divéct and supervise the
asiéssment. 4bF Faxation™ of &lloreal - pro;aerty “The
comm]smoner shaII -2dopt; préscribe, andspromuigate
Fules fortie detenmnamou of:-triig valiié ind takable
value of #eal properts B uriform rule for sdch
viflies and! for thé determitbation’ of the- current
agncultural' ‘use valiie' of land Gevated excliisively ta
agnculturai use. The niféim: rules shall preseribe
ingthéds of détérmining the true value-and taxabie

'@'iﬂo Tax '}:{éﬁdr‘é

OH--The Law—BOARDS OF REVISION

.26, 1974y

10,389

¥

the, Revised: Code, in any year in which.the county
anditor has: not advertised: the- completion.of his
reapprdisal or equalizatitnor notlied the.éwner.of
agficiltural land: of-a-¢hingein-.the valuation of
stuch laiid. prior to thé daté on-which the owher may
filé-<an: dpplication ‘requesting the duditor -fo: value
thier land/ §0¢ Fealvproperty thw durposes at the cur:
rentvdlue such: tand: has:for -agriditusal "use; 1ani
thereis an“increase;im sueh valuationiin-that: year;
e owner roay file sich application for that tax year
at’any’ tme-priar to-the:first Monday ih KMarch af
the féllowmg calendar year: Whien: filed; Sucle.appli-
eatlon ‘shallbe étindidéred-a” properly HIel applica-
tior-for sueh’valuatidn on‘the Besis: 6. agricubiural
usg and;-#: thé- auditer. déemrines: sueh: 1and: ofhar-
wise” Quahfi&s fof Suchsvaluauon, ‘the-audivor-shall
ditermine the valie such: farid: has for agricultiral
ise, -If the agricultpral use Valuation is.Jessithan ithe
valuwitici-used by Hidatditor to determine-the' taxa-
Blévaliie of: stich lanciTorsthé tax yéar'fir: which. the
apphcaf::en i filed;-he'shall preceed ¢ if the:-valias
thom had" been r:educed by: ‘the’ bvard" of ,revxswn
j ; f.5715.19+ of thi Reﬂsed‘(lude

la.nd ‘béeni valued o ‘the* lidsis of* ifs agncultmal use,
SE1IRY trealed asail overpa.ymem of I'E-,al ]erDEI ty

: . 65.1; Laws 19?5 eﬁ'e{:tlve
Nuvémberzﬁ 1975) TR R T

.l 133-5803

(s enacte’d 'by SR 423"‘Eﬁvil' ; 974 e[fectwe July

value of: -real pmpe.rty and Qhai? a]so prescnbe the
mathod: for: detenmnmg the currentiagricalfural use
valigiof Jand devoted: ekclnsively-to agricultnral use;
viliiths methed - shall réflett . standard: and~ hodemn
appralsal fechnigises,. thaf talel ihto. consideration:
the roductwntys of tthe- 5011 under: netmsl manzge:
ment practices: i the, @verage " priee patternirof: the
crops- antl’ products rpeedined - to.sdeterniine the ' in=
camaputent:al tober capﬂahzed} market vaiue of the
land-for agncultura,] use; -4nd other pertineng fae:
tars:“Thie ritles shall provide that in determining the
triabwvatiiesl lands: oriiniproveinents. thebeomfor tax
pitrpesesT ail facts and cirdumstances relating: te the
value' of: the" property, its™availability for the:pur:
posgs for-which it is’ eonstructed -or beltig ised, #s
obisbléte chiardcter, if any; the iDcomé capamty of the
Property, if: any; and any other factor thaf'tends to
[iTove ity true value shall be-used; The taxable value

§ 5715:0F § 133:700
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10,390

sHall be that per cent-of true value Jin: monsy, or
cutrent agricultural yse. value in the casé of land
vahued . in. accordance with. section S5713:31 of. the
Revised Gode; the commissioner by rule establishes,
but it shall not exceedl:thitty-five percent.. The: uni-
form: rules shall alsa preseribesmethods: of: maltifig
the- appraisals. set forth in .section;.571308 of the
Revised Code: The taxable valiie'of sach-tract,dotz or
parcel: of redl prepetty and improvements: thereom,
determined in acedrdanee with: the uniloem.-nales
and: methiods prescrilied: thereby, shall.be: flie taxabie
valee of the'tract, lot, or-parcet for-all: puspbses.-f
sections 5713: (i $0-5713v26, 571501 tpiS715 51 1md
5717.6%: fo 577 06 of the Reviséd. Code: County
auditors shall under e diréetion and-Supervision:of

. the commjssioner, be the shick assessing: ¢fficers: of
theirrespeetive counties,. anisha].l Jist and.valuethe
real property: within: their. respéctive: counties for
taxation in acedrdance with:this sectidn-and. segtitns
571303 and 5713,31. of. the- Rewised: Gode anid-with
such.rules of the eomumissioner. T tere shall also be a
board ip pach county, known a5:the coudnty:b boarcl of
revision, which shall hear tmnplaml:s amnd: revise-as-
sessments o[ real proper'ty [or taxatlon

be any_' value other 1han - tme vaju in moﬂey @rg
theriax 11L.n clate of.. euch tax ygar 0; that: raquxr&

by rec[ucmg the true Value, of m the case of iaud
valied in accordance with sectien '5713.31 of the
Revxsed“CoHe, its-cusrent agrxcultural use value, by
a specified, uniform pm’cen‘tafre ' et

[-)9}}-)- Cdtrtmn SéE 571501, as reproduced
iJ[,aauws 20085, is

Sec : 5715.0%: - Asscssmeiit, rof- neal:- proporty;
ruIcs and proccdurc, county boa:d of rcv:smn —

{4) The tax commissigner:shall drrect,and supervnse‘ "
the assessment for ta.xahen ot il redl ]}rupe.rty The "
commissioner shafl adopt, preseribe, dnd pr‘omu]gale‘

miles. for- the -determiination:af troe malue-and.taxable
vatue:of.veal, property by tiniferimizule for.Such
valuesarid: for: the- dekermindtion:&f the curant
agriculturdl-uséwialae of: ind deveted exelusively to
aqucultui'al use:. fFhet mnitorm. rules: shall preseribié
methods pf (ietermmmg the true:valueiand: *taxa'tﬂé
value-of. real propenty antl- slhiall also-preseibe the
méthed for determining: thé.current agricutturaluse
valug:of.1and devoted exclusively to agricufiuralause;
which method shall reflect, «;mndard and moflern
appraital techniques that take into eensideration:
the procductivity of. the seil-tndér normal manage-
ment practices; the average price patterns. of the
erops and products produced -to .détermine: the: in-
come potential to be capitalized;:the marlet value-of
the land for agncu]tura’l use; and_ other pertinent
factors. The rules shall-provicle that in determining
the true-value of lands or improvements thereon for

1 133:745 § 5715;01
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tax pufposes,ialt facts and Eircumstances refating to
the valte:of the property,its availability for the
purposes’ Tor which-it is constructed:-or leing used; its
ubsolete*c}mracter, il any, the'income-capacity of the
11r'operty, i any; -anil any-pther factor that tendssto

prove: itsatrue valie: shall be ased. s deterimiting
the trael walue of. mmera]sx ot pights to: mineials: .F.or
the purpisse:olreal prepérty taxation, the-tax: gom-
‘missienér-shallinot.include i the value:al theminés-
als;or rxéhﬁ to-ainerals: théi vatue. of any tangible
pensonai aproperty uséd:-in  the . recoveryof - those

true value in money, or current agncultumf g
va]ue i tﬁe Case of. land valued in

sioher by rule estaiiltshés But 1t Shali net exeéed
thn'ty five pef ceat: [Ehe um.[om rules shalt alse
prescribe met]mds ol makmg the appraxsalslset Iorth

scnbeél Eher'éby, ghall: i the=taxﬁble valie’ g
P pEresl for '11 plrpases él? !

to 571706 of the Revmed"Cutfe‘ ‘Chtinty" Hidibs
shall;. andér ‘the: dirsction; jand “sipepvision- of the
enmiissioner, be theﬁ [; assessing. olficers: uE thezr
respechve counties, and shali Bist and valne the rezﬂ
property within-their réspective counties for tuxa-
tion in atcorﬂance With thisi‘'section and sections
5713.03: an!:l 5?’13 3’1‘ u[ th' Rewsed CQLI‘ sand: wlth

sessmenis of reai pmperty Tor tawation,

(9} 'I‘he commissioner sHall peither adupt o efi-
ferce any rifle that trite value for any tax
year “to be“any’ valiie Gtfjer Eliaity the true' alié in
nmnay on: the tax he' Qatesol such tax y&aror it
X "ga_xahle*value *to he: ubtamed in any way

e, ‘Han Dy redoeing the true value, or ip the casg

“of jand valued in acgordance with sectien 5713.31 of

the Revised Code, ibd Earént agncultural use value,
by aspacﬂiéd uanorm percemage o .

Scc_ 5?15-012 Sales asscasmcnt patms. restnc—
tipns: —The tax commissiongr shall make-sales-as
seéssment. Fatio stuidies of- sales. and assessmenfs ol
real- propérty for the- purpose of determining the
commaon level of assessment pf real property within
the counties pursuant o section 5715.1% of the:Re-
wised Godi and for: the purpese-of equalization: Such
studies shall.be_based on a representative, sampting

©2005, CCH INCORPORATED
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2003. ).

i+ Sec. 5717 011 .A.pp.eﬂls
of; appeal—(A} As-used.in: thls_chapter, “tax ad-

200 11:2005 OH~-The Law-—APPEALS 10,453

ing—An appe:il from = damswn O @ CHimty Board
“af F rev;smn may “beé-taken to the board af tak appeajs

" division Gy of sec‘twn 571520 6 ¢he Rev;sed Eade.
-Such g appeal imdy be-talién by-the courity diditor,
t‘l:[e tax mimssmner, o' amy bnard : Jslarj iu—

plmnts agamst vahratmns o assessmentswnﬁh *He
audm)r SucH: appeal sha]l be takeu by:the filing Df a

board nf tax. appeals anﬂ
rev151on II notuce of app

vided in sectmn 5703: 056 of tﬁe' Reviced Code, the
date of the United Statés: ‘postmark placed oo the
sender's receipt, by the pestal semce or. the date of

(AS amenﬂed by HEB920; Laws 197 : SiBL
Laws 1981; H.B. 260, Laws 1983; H.B=612; Lt
2000;, (I.-IB 6753 Laws. 2002, effective March 14,

g 1351011

Rt

om, mummpal bnard
ministrater” has the same meaning as:io- section
718 01 of the Rewsed Code .

(B)rAppeals from a mumcmai board of appeal
created under-section 718:11 of the. Revised, Cade

may be taken by the taxpayer or the tax adminisira-

tor to the board of tax appeals or may be:taken by

Oftio Tax Reports

lcé"ﬁfﬂle decxsmnmi the

andithe hnardrmay make $ud
ujg the appeal as. 1t‘consxder§ I

prov1ded b_v law appea!s Irorn “final dete

by the tax commissioner of any prel]mmary,
amended;. or final tdx assessments). reassessments,
valuations, determinations, findings, computations,

§ 5717.02 1 135:120

-4B-




ak ty oﬁproperty
such pers.'on 1s not“a part_v to the

it the Gider refates g any issué ofHer
than 2 mummpal income tax matter appealed undér
sebtions 718,11 and S7T7.011.0f the Revised Code,
e order'ndy; be ppealed.to i court of #fipeals im

. Fraolklin county. If {he ordér relatés to a nitmisipal

income tat matter appealed under sections 718,11
and 5717.011 of the Révised Gode, the order may be
appealeito the -cowrt: of appeals, for- -thie county* in
which, the muni¢ipal eorporation in Wthh the- chir
pute amsezspr:ma.n]y sitirated. LT s #

I

@JJJO-'FB-:GR&]JOl’-tS; SRR .

i

éﬁ-—sTﬁei;é\Rr-_ﬁpp‘EALs

i 1A% Amended by FEB. 920, Laws 1976: H.B. 634}
Laws 1977 M. B 260; Laws: =!;983. KEB. .95 Laws
2003;. efféctiveFahudty 1, 2004F ol
il 1E8-300§

it n’"'f"‘- YlF W B

Ipreme: caurt, partles who ,may

appea :f;'omsdem -ns f . ¢ou
tnayie -inskitu ted . :

dLrecter df budgst id " management it the 'revenue
affécted by the. Gecision of the. boaril appealed.ir from
woul .accrue prunarlly 1o thehst-ate treasury; bg,r the

Appea]s from demsmns uf the boarc] upon all other
appeals or applications ﬁ]eﬂ with and détermined by
the board may be inctitated by any of the persons
whi-were. parties- to: such appeal .or, “application
befare the beard; by any persons to whom -the ;deci-
siomsof the:board appe.aled -from was by law requn—ed

§.5717.04 135200

10,455

-af hnard af
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to-be certifiet.or by:any oflier persen’ to :whom the
beard eeytificd the decision Appeaied: from;; as.au
thorizeq by section 571.7.03 of.ite Revised-Code:. -
Such appeals shall. be .‘(‘Llren within thirty days
after the date of the entry df the dec15mn of the
bﬁard o‘n the Jnurﬁal of 1ts proé E(I mgs, gs pmv1ded

tice ot appeal shal[ Stit fo_ § £hity
appeale(l from a‘ﬁfd thc errors fhefrem compia'

’I‘he c:lerk of the (;ourt shall e the - Juglmen.t
of the cow? to thie board thch .shall; certify, sueh
mdgment o such,piblic efficials gr.take such ather
action: in; connection therewith;as-is eguired towgive
ellect to the deczsmn The. "taxpayer” incides any

persen. reqmrcd 6 returm any prqperty fortaxatmmh )

(B¢ apended By H. B" 23, La»{és is

Laws 1973, H.B. 63, Laws. 1977 KL, 260, L avs
1983; H.B 231, Laws 198? eﬂectwe {)ctober 3,
;937) -

i

IT[ 135+ 265]

Sec. 5717.05, Appcal from dccﬂmn ﬂf county
board' of rovision to court of commom pleas;
rintiee; transcript; judgment.—As an: alternative

7:135-265 §.5717.05

OH—The Law—APPEADS

200 .11-2008

tosthe appeal. provided for.in seetion 5717:01,0f the
Reu;sed Gode, -an ;appeal from: :the: decision of 2
cp&mty board 6L revision.-may : be ‘Faken directly-fo
the -colft jof common.-pleas-of-fhe county.by the
persén - in. whosé ‘hamethe , property- is- }151;&(] -t

“saught te be listsd: for: taanon, “Fhe- appeal shait by

takeh Vy-fhe fiing 6f 2 snotice- ol appeal; with- the
courf and:with the beard within-#Hirty days, dfter
notice of -the- fecision. el the board: . is - ‘mailed a8
prov:ded v seetion: 5715:20- of the, Revised -Goda,
r_y auditor and.all’ parties to:the prgceedmg
re: ¢ board; gther tharnthe appelat. fling: the
ap]}eal ivthe. wourt; -shall, be made appellees, and
rintice he appedl shall-be: ;scrved upon. ther: by
certified mall unlﬁ&wmvcd _Tlie prosecunng attor—
ney shall: rtlaresent the audltor i thiesappeal !,

< ¥When: he appeaLhas been Qer‘fe.cted by the’ f'hng
uf nutlce of appeat as- reqmred by this Sectipr, and
an appéal: frofthe, same dectsmn of «the~ county
Boardef. vevision isfiled whder:section 57176 of the
Reviséd Code with:the beardl of tax appeals; the
forum Which4he ﬁrqt noticeof a{lpeaﬂ 35 fited shaﬁ
have excluswe Junsd‘ ction over the a-ppeaI Tt

M ithin: th:rty Wiys aftér- notice of appeal 6 the
dourt has been:. fi led‘wn:h the.courty Theard of revi-
SI0m;: thr:buarxi shalfr certifyste the cdurt 4 transcnpr
of the reated . of theh -proceédings of: s2id: beard peée-

taming to-the wriginal complaintidad -all ewciﬁmae

uﬂered i Onnectmn w:th tl'iat c-‘.umpla.mt.

is"agains _
ey vaIuanon thiat ghall egrrett: the chscmm:ha—
E"qﬁ ~antl l‘re ﬁaurr shall deﬁermme the Iiabﬂlty Af

In correcting 5 d Cr at’arj;r valuah s

cm:rﬁ sha]! mc:rezse nr decrea-;e thie” va‘lue uf ‘the

(As amendéad. by SB 109 Laws 1957 SB 370
Laws 1959 H:B=. 337, Laws 19657 I—LB 934, La‘ws
1988; effectwe March 17::1989) :

"I idssiel 'i'

. See: 57LZ06. Llablhty for- taxes. sha]l rclatc
hack ~——Tn-&ase of thé-institution of-an appeal :under
sections 5717.01 to 571704 of the Revised Cotle,

©2005, CCH INCCRPCRATEDR
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600  Exemipt property owned by United States of
Amernca .

610 Exempt property owned by state of Ohio

620 Exempt property owned by counties

€30 Exempt property owned by townships

640 Exempt property owned by municipalities

645  Execnpt property owned or acquired by metropob-
tan housing authoriies )

650 Exempt property owned by board of education

660  Exerpt property owned by park districts (public)

670 Excmpt property owned by colleges, academies {pri- ,

vate} )
680  Charitable exemptions—hospitals—homes for aged,

—_ [ (=

improvements, and all other land and improvements: thercfore 2
private country club is properly classified as commercial propernty
with the “sub-use as polf course on a county property record card.”

BTA 81-F-666 and 81-4-667 {1283}, Roosevelt Properiies Co ¥
Kinney; affirmed by 12 OS(3d) 7, 12 OBR 6, 465 NE(2d) 42!
(1984}, OAC 5705-3-06 is a reasonable administrative regulation
adopting the statusory directions found in RC 3713,04 1.

5705-3-07 Valvation of land

(A) General—All 1and shall be appraised at its true value
in-meney-—as—oftax_lien_dare of the year in which the

685  Chuiches, etc., publi-worship -

690 (Graveyards, monuments, and cemetenes

700 Community urban redevelopment corporation tax
abatements (R.C. 1728.10}

710  Community reinvestment area tax abatements
{R.C. 3735.61)

720 Mnnici]:;al improvement tax abatements (R.C,
5709.41

730 Municipal urban redevelopment tax abatements
(R.C. 725.02) .

740  Other tax abatements (R.C. 165.01 and 303.52}

800  Agricultural land and improvements owned by a
public utility other than a railroad

210 Mineral land and improvements owned by a public
utiiity other than & railroad

§20 Industrial land and improvements owned by a pub-
lic wtility other thar a railroad

830 Commercial land and improvements (including all
residential property) owned by a pubhc vtility other
fhan a railroad

$40  TRailroad real property used in operations

850 Railroad real property not used in operations

860  Railroad personal property used in operations

870 Railroad personal property not used In operaiions

BED Pubdlsic Utility personal property other than rail-
roads -

{D} The coding system provided in this rule shall be
effective for tax vear 1985,

(E) Nothing tontained in this rule however, shal} cause
the valuation of any parcel of real property to be other than
its true valoe in money or be cofistrued as an authorization
for any parcel of real property in any class in any county to
be valued for tax purposes at any other value than its “taxa-
ble vatue™ as set out in rule 5705-3:01 of the Administra-
tive Code.

HISTORY: Eff. 12-11-84 (1984-85 OMR 632)
1984-85 OMR 334; 10-20-81, 11-1-77

CROSS REFERENCES

RC 5703.05, Powers, duties, and funciions of tax commissioner
RC 5713.04], Each parcel classified annnally according to use

NOTES ON DECISIONS AND OPINIONS

i2 O8(3d) 7, 12 OBR 6, 465 NE(2d) 421 (1984), Roosevelt
P::opemcs Co v Kinney, OAC 5705-3-06(B)(5), which excludes cer-
tain rental residential propenty from the definition of “residential
property” entitled to an advantageous 1ax reduction factor, is con-
sistent with RC 5713.041 and O Const Art XI1, § 2a, which author-
ized the promulgation of the rule, with the equal protection clause,
»and with the “uniform rule™ requirement of O Const A1t X1I, § 2.

E_-TA 83-A-217 {1983), Sharon Land Co/Sharon Club Co v
Medina County Bd of Revision, There are but two clessifications
for real property in Ohie: O Const Art X1, § 22 provides that “(tihe
two classes shall be: (a) residential and agricultural land and
Improvements; (b} all other iand and improvements™; in conform-
iry with O Canst Art X11, § 2a. RC 5713.041 and OAC 5705-3-06
Teiterate that there are but two classifications of real property and
that the classes comsist of residential and agricuttural land and

appraisal or update of values is made. In arriving at the trie
value in money the county auditor shall consider, along
with other factors, not only the present use of the land but
also its highest and best probable legal use consistent with
existing zoning and building regulations. The reguirement
that land be classified under ruie 5705-3-06 of the Adminis-
trative Code according to its principal use shall not affect
the requirement of this rule that it be appraised at its high-
est and best probable legal use. The present improvements
to the land, fhe demand and supply of land, the demand
and supply of land for such use, financing method, the
length of time until developed and the cost of development
are factors that should be considered in determining the
highest and best probable legal use of the land.

(B) All relevant facts tending to influence the market
valee of land shonld be considered, including, but not im-
ited 1o, size, shape, topography, soil and subsoil, drainage,
utility connections, strest or road. land pattern, neighbor-
hood type and trend, amenities, zoning. restrictions, ease-
ments, hazards, etc.

{C) Land may be valued by four principal methods:

(1) The preferred method is the market data or compara-
tive process requiring the collection and analysis of actoal
arms-length sales and other market information on compa-
rable sites made within a reasonable time of the date of the
appraisal with adjustments for variations. This method
should be used except In unuvsual circurnstances.

(2) The zliocation method in which the land value is
estimated by subtracting the value of the improvements
from a known sale price. This is primarily used in an area
where there are very few sales of vacant land and the
improvements to land are of 2 generally uniform type.

(3) The land residual method estimates land value by
capitalizing the residual income imputable to land 2s
derived from actual or hypothetical new improvements
assuming highest and best vwse. This method is useful in
arTiving at land valuze when there are few orno sales oras a
check against the market approach.

{4) The development method can be vsed in valuing
land ready for development by estimating value as fully
developed and subtracting the development, administrative
and entreprensurial costs. )

(D) The county auditor shall deduct from the value of
each separate parcel of real property the amount of land
occupied and nsed by a canai or used as a public highway as
provided in section 5733.04 of the Revised Code. .

(E) Agricultural—Agrcuttural lands shall be classified
and valued according to their characteristics and capabili-
ties for use, based primarily on what they wiil produce
under average conditions and typical management in the
locality. Assessors should obtain and use information avail-
able relating to soil classification, Jand capabilities, land use
and soil maps, production recbrds, price records and other
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11 Valuation and Assessment of Real Property

information from the Ohio state university, Ohio agricul
tural research and development center, County AS.C,, soil
conservation service, soil and water conservation districts
and other sources. All agricultural lands shall first be valued
according to their true value. Then if the owner applies to
have his land valued according to its current vatue the land
fas for agricnitural use the land may be valued according to
rules 5703-5-01 to 5705-5-07 of the Administrative Code.

5705-3-08

shall be kept on file in the county anditot’s office, open for
public inspection during regular office hours.

HISTORY: Eff. 10-20-81
13-1-77; prior BTA-3-07

CROSS REFERENCES

BC 5713.01, County auditor shall be assessor, assessment, pro-

(Frindustriat=—Additional-factors-that-shall be-consid- cedure, employment and compensation of employees

ered in valuing industrial land are the convenience of loca-
tion to shipping and labor sources as well as the proximity
to related industries. Land not used in manufacruring shxll
be valued according to its value for use as parking lois,
storage, waste of dump arez, or pther nses both present and
probable.

(G) Commercial—In the vajnation of coramercial sites
the location in the trading arex, the purchasing power of the
entire area, and the retative availability of sites shall be
cansidered in addition 10 previously mentioned factors.

{H) Residential—Residential sites located in suburban
and rural areas shall be valued by using the same factors
that are used in valuing urbian residential lands with the
same facilities and amenities.

(I} Coal, mineral deposits, oil and gas—Coa! and miner-
als shall be valued in the same manner and on the same
price level as other real property. Some of the factors that
shall be considered in valuing coal ahd mineral deposits are
the guality and extent of the deposit. the active:working
area which at current production will be mined within five
years, active reserves that will not be worked for five to ten
years, inactive reserves that will not be worked entil after
ten years, and mined out of depleted areas,

Separate oil znd gas rights shall be valued in accordance

with the annual entry of the commissioner of tax equaliza-
tion in the marter of adopting a uniform formula in regard
to the valuation of oil and gas deposits in the eighty-eight
counties of the state.

When rights to coal, minerals. 0il and gas have not been
separated from the fee, the value of the mineral deposits
shall be added to the valae of the surface.

(J) Pricing units and preparation of land umit price
schedules, and deprh tzbles. Land unit prices (price per
acre, square foot or front foot) vsed shall be these appropri-
ate and typicalty used in the market in pricing similar land.
Generally per acre prices shall be used in pricing agricul-
tural lands. Larpe industrial, commercial or residential
tracts may be priced Dy the use of per acre ot sguare foot
prices. Front foot .prices shall be used, generally, for the
pricing of residential and commercial ots and lands in con-
gested areas, Regardiess of the pricing unit used, the result
shall be the true value in money of the land.

(K) Zach county avditor shall prepare, or have prepared,
under his direction and supervision:

{1) Land schedules, satting forth land unit prices to be
used 1n appraising the differem classes of land.

{2) Tables, where applicable, showing depth, comer and
alley influence facrors, ete., to be vsed in comjunction with
the unit prices.

(3} Tax maps that shall accurately indicate the area,
acreape or dimensions of each lot. tract, or parcel of tand in
the county, together with the name of the owner, if possible,
and the lot section, or survey number, showing the unit
price used in pricing the various types of land.

One set of ali land unit price schedules, depth, corner
and alley influence tables, and tax maps with unit prices

value,

RC 5715.01, Tax commussioner to direct and supervise assess
ment of real property, procedures, county board of revision to hear
complaints, rules of comemissioner

NOTES ON DECISIONS AND OPINIONS

1 OS(3d) 40, | OBR 74, 437 NE(24) 601 (BTA 1982), Backent
Ridge Assn No. I v Butler County Bd of Revision. Property dasig-
naled as grecn space OF comMMmOn open space in 1 planned unit
development has some taxable valne, which may be reduced by
zoning easements and ather resirictions, and the county auditar
must apply uniform standards, taking into consideration all rele-
vant factors specified in RC 5713.03 and OAC 5702-3-07 in valu-
ing the property.

Nao. 43969 (&th Dist Ct App, Cuyvahoga, 4-8-82), Coventry Tow-
ers, Inc v Cuyahoga County Bd of Revision. In deterrnining the true
market value of an aparrment complex for tzx purposes, the
sppraisal may include 2 vacancy rate based on future trends rather
than the actual vacancy rate.

BTA 82-C-685 (12-27-83), Muirfield Assn, lnc v Franklin
County Bd of Revision. In valuing common open Space property
for tax purposes. the board of tax appeals must consider all the
faciors referred to in RC 53713.03 and OAC 5703-3-07 when com-
mon ppen space is encumbered by zoming, deed restrictions. ease-
ments, and other such burdens. .

5705-3-08 Valuation of bunildings, stroctures, fixmres
and improvements to land '

(A) Genperal—The true value of improvements may be
determined by either the market data, income or cost
approach. Regardiess of the approach used the total of the
depreciated valne of the improvements 1o land and the
“true value™ of the land should be the “true value™ of the
property as 2 whaole, as defined in rule 5703-3-01 of the
Administrative Code. While the cest approack will gener-
ally be used one of the other approaches should be vsed'as a
check on whether the determination of depreciation or
absolescence 15 corTect,

In arTiving at the value of the depreciated inrprovements
by the market datz approach the value of the entire prop-
erty is estimated by the use of comparable sales after
allowing for variations. The land value determined accord-
ing to rule 5703-3-07 of the Administrative Code 15 then
subtracted to arrive at the value of the improvements in
their present or depreciated condition.

The building residual technique is uséd to estimate
improvement values by the income approach. Afier land
value is arrived at the vahue of the improvements is esti-
mated by capitalizing the net income remaining after
deduction for all expenses including interest on the Jand

In the use of the cost approach 1o estimate improvement
value the replacement cost new is first estimated. From the
cost new deductions zre made for depreciation including
physical deterieration, functional and economic obsoles-
cence to arrive at the value of the improvements in their
present condition.
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