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STATEMENT OF THE CASE

In late winter 2003 Sheila Walker, age 47, died from injuries suffered in a fall.

That fall took place a few days before her death as she descended an outside stairway at

AK Steel Corp.'s ("AK Steel's") Middletown, Ohio facility. (Appx. 7.) Sheila broke her

ankle in the fall, as she left her job as a security guard for Johnson Controls, an AK Steel

subcontractor. (Appx. 6-7.) The Butler County Coroner determined the cause of death to

be a pulmonary embolism, a blood clot that migrated from her broken ankle and lodged

itself in her lungs. (Appx. 7.) A post-accident report, completed just hours after the fall,

indicated that the presence of handrails on the stairway would have prevented the fall.

(Supp. 46.)

Appellant Abbra Walker Ahmad, who had been a minor child when her mother

died, was later appointed Special Administrator of her mother's estate. (Supp. 1.) She

timely filed statutory (R.C. 2125.01) and survivorship claims against AK Steel, asserting

that AK Steel negligently caused her mother's death by failing to install handrails in

accordance with the Occupational Safety and Health Administration ("OSHA") safety

regulations and the Ohio Building Code ("OBC").1 (Supp. 19.)

The trial court granted AK Steel's summary judgment motion and ordered the

complaint dismissed. (Appx. 17.) While acknowledging that safety violations had

occurred, the trial court held that an alleged violation of an administrative building code

does "not preclude the application of the open and obvious doctrine and that the presence

of building code violations do not require a denial of summary judgment." (Appx. 16.)

1 OSHA's Standards for General Industry, 29 C.F.R. § 1910.23(d)(2003), appx. 23, and
the 2002 Ohio Building Code § 1003.3.11, appx. 27, required handrails on the front stairs
of the AK Steel's facility, where Sheila fell. In fact, OSHA cited AK Steel for this
violation. (Supp. 44.)
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Appellant Abbra Walker Ahmad timely filed her notice of appeal with the Butler County

Court of Appeals, Twelfth Appellate District. (Supp. 65.) That court issued an opinion

and order affirming the trial court's holding. (Appx. 10.) Finding its holding in conflict

with decisions by the First and Tenth Appellate Districts,Z the court below framed the

certified issue as follows: "[w]hether the violation of an administrative building code

prohibits application of the open and obvious doctrine and precludes summary judgment

on a negligence claim." (Appx 20.) Ahmad timely notified the Supreme Court of this

ruling. (Appx. 3.)

On May 2, 2007, this Court granted Appellant Walker's motion to certify the

record. In its entry, the Court ordered that the discretionary appeal and the certified

conflict be consolidated. In accordance with the entry, Appellant submits this merit brief

in support of its appeal from the judgment of the Butler County Court of Appeals,

Twelfth Appellate District.

2 Uddin v. Embassy Suites Hotel (2005), 165 Ohio App.3d 699, 2005-Ohio-6613, 848
N.E.2d 519, certiorari granted, 109 Ohio St.3d 1455, 2006-Ohio-2226, 847 N.E.2d 5,
case dismissed, 113 Ohio St.3d 1249, 2007-Ohio-1791, 864 N.E.2d 638; Christen v. Don
Vonderhaar Market and Catering, Inc., 1st Dist. No. C-050125, 2006-Ohio-715; Francis
v. Showcase Cinema Eastgate (2003), 155 Ohio App.3d 412, 2003-Ohio-6507, 801
N.E.2d 535.
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ARGUMENT

This appeal presents an important question of negligence law - in particular, its

interface with our public law process. Is violation of a safety rule, enabled by authorizing

legislation and promulgated in accordance with due process, evidence of a duty in a

negligence case and sufficient to create a genuine issue of material fact as to the property

owner's duty? Or will the Court declare that the "open and obvious" doctrine operates to

exonerate a safety rule violator from tort liability? Our appellate courts are split on this

question. The state courts in this nation take differing views as well, though the great

majority of courts embrace the principles we advocate here.

A word as to what this appeal does not involve. First, it does not seek to create

strict, automatic, or absolute liability. A safety rule violation only implicates the duty

element of a tort. And it is not necessarily conclusive to that duty. A particular safety

violation also may be inconsequential, i.e., there may not be a causal relationship

between the violation and the injury; it may not even constitute an issue for a fact finder.

Where there is a safety violation, all the elements of the tort must be proved, just as in

any negligence case.3

And, secondly, we do not contend that this Court should jettison the "open-and-

obvious" doctrine. That doctrine - apart from its intersection with a safety rule violation

- is a longstanding and recently-affirmed principle of Ohio law. Armstrong v. Best Buy

Co., Inc. (2003), 99 Ohio St.3d 79, 2003-Ohio-2573, 788 N.E.2d 1088. We do not urge

the Court to repudiate it.

3 In order to establish a claim for negligence, a claimant must show he was owed a legal
duty of care, that this duty was breached, and that this breach caused the claimant's
injury. Wallace v. Ohio Dept. of Commerce (2002), 96 Ohio St.3d 266, 274, 2002-Ohio-
4210, 773 N.E.2d 1018.
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History of the Open-and-Obvious Doctrine

"Open and obvious" rubric finds its beginnings in our jurisprudence during this

nation's industrial age, mainly in railroad employee injury cases decided before the era of

our workers' compensation laws. Courts often used this terminology in determining

whether a plaintiff-employee would be permitted negligence recovery from an employer

or was barred by contributory negligence - because a dangerous job condition should

have been "open and obvious." See, e.g., Northern Pacif c RR. Co. v. Egeland (1896),

163 U.S. 93, 16 S.Ct. 975, 41 L.Ed. 82 (addressing whether jumping from a moving train

to a loading platform "in broad daylight" was contributory negligence as a matter of law

or was question of fact for the jury); Van Dozen Gas & Gasoline Engine Co. v. Schelies

(1899), 61 Ohio St. 298, 55 N.E. 998. From time to time, courts in other states have

equated assumption-of-risk with an open-and-obvious danger. See, e.g., Wabash RR. Co.

v. Ray (1898), 152 Ind. 392, 404, 51 N.E. 920 (holding that employee assumed risk of

injury caused by dangerous employment condition that was "open and obvious").

Regardless of the terminology used, the open-and-obvious doctrine rested on contributory

negligence principles 4 It was considered unfair to subject the employer to liability where

the plaintiff knew of the risk of a dangerous job condition or assignment. Under these

specific cases, often focusing on the fellow-servant rule, contributory negligence served

as a complete bar to recovery.

In the employment context, application of this contributory negligence principle

was largely mooted by the workers' compensation laws, most of which were adopted

4 Bosjnak v. Superior Sheet Steel Co. (1945), 145 Ohio St. 538, 542, 31 Ohio Op. 188, 62
N.E.2d 305.
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between 1911 and the early 1920s.5 But case law reflecting dismissal of negligence

claims based on contributory negligence (for an open and obvious danger) continued

through enactment of the comparative negligence statute in 1980. R.C. 2315.33

(formerly R.C. 2315.19); see Viers v. Dunlap (1982), 1 Ohio St.3d 173, 1 OBR 203, 438

N.E.2d 880

The Scope of the Doctrine in Ohio

Apart from the employment line of cases, this Court's first in-depth analysis on

the open-and-obvious doctrine appears in Sidle v. Humphrey (1968), 13 Ohio St.2d 45, 42

Ohio Op.2d 96, 233 N.E.2d 589, a case the Court has since cited with approval.7 The

Sidle Court held that "an occupier of premises is under no duty to protect a business

invitee against dangers which are known to such invitee or are so obvious and apparent to

such invitee that he may reasonably be expected to discover them and protect himself

against them." Sidle at paragraph 1 of the syllabus. In its discussion of the open-and-

obvious doctrine, the Sidle Court endorsed the explanation of the doctrine set forth in

Prosser's Law of Torts, Harper & James' Law of Torts, and the Second Restatement of

Torts. Sidle at 48-49. Each of these authorities notes that an open and obvious danger

5 Ohio's constitution was amended and the early Ohio workers' compensation statutes
were adopted in 1912. Section 35, Article II, Ohio Constitution; see Bailey v. Republic
Engineered Steels, Inc. (2001), 91 Ohio St.3d 38, 40-41, 2001-Ohio-236, 741 N.E.2d
121.
6 This Court has noted that the open-and-obvious doctrine historically has been lumped
together with contributory negligence. Simmers v. Bentley Constr. Co. (1992), 64 Ohio
St.3d 642, 645, fn.2, 1992-Ohio-42, 597 N.E.2d 504. It also noted that since Ohio's
enactment of a comparative negligence statute, R.C. 2315.33 (formerly R.C. 2315.19),
courts must carefully distinguish between the defendant's duty of care and the plaintiff's
contributory negligence. Simmers at 645, fn.2. See also Messmore v. Monarch Machine
Tool Co. (1983), 11 Ohio App.3d 67, 68, 11 OBR 117, 463 N.E.2d 108 (observing that,
unlike Ohio's current comparative negligence law, contributory negligence "served as a
complete bar to recovery").
7 See Armstrong at syllabus; Simmers at 644; Paschal v. Rite Aid Pharmacy, Inc. (1985),

5



does not always extinguish a landowner's duty. Prosser's Law of Torts states that the

open-and-obvious doctrine

is certainly not a fixed rule, and all circumstances must be taken into
account. In any case where the occupier, as a reasonable man, should
anticipate an unreasonable risk of harm to the invitee notwithstanding his
knowledge, warning, or the obvious nature of the condition, something
more in the way of precautions may be required.

Prosser, Law of Torts (3 Ed. 1964) 404, Section 61. Harper & James write that "the fact

that a condition is obvious - i.e., it would be clearly visible to one whose attention was

directed to it - does not always remove all unreasonable danger." 2 Harper & James,

Law of Torts (1956) 1491, Section 27.13. The Restatement recognizes that the possessor

may be liable for an open and obvious danger if he "should anticipate the harm despite

such knowledge or obviousness." 2 Restatement of the Law 2d, Torts (1965) 218,

Section 343A(1). While neither Sidle nor any other decision by this Court reflects a

detailed exegesis of the circumstances under which the open-and-obvious doctrine does

not abolish the duty owed,8 all these authorities support the principle we propose: that

the landowner or occupier's violation of a safety regulation creates ajury issue of the

question of duty despite an open or obvious hazard. As explained below, not only these

and other treatises but two appellate districts in this state and the solid majority of other

states recognize this principle.

18 Ohio St.3d 203, 204, 18 OBR 267, 480 N.E.2d 474.
8 However, in Robinson v. Bates (2006), 112 Ohio St.3d 17, 24, 2006-Ohio-6362, 857
N.E.2d 1195, this Court recognized that the open-and-obvious doctrine does not relieve a
landlord of a statutory duty to repair.
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Our System of Administrative Law

The first half of the twentieth century saw the advent of not only the workers'

compensation laws but of the entire administrative law process and structure.9 On the

federal level, New Deal administrative agency creation was followed by enactment of the

federal Administrative Procedure Act in 1946, Section 501 et seq., Title 5, U.S.Code; and

a raft of similar state laws ushered in a new era of rule-making and regulation.1o

Although the complexity of administra6ve regulations is well known and even the stuff

of legend, the underlying principles are fairly simple: legislators lack the time and the

expertise to specify regulations that they deem necessary for economic or safety

regulation. See I Koch, Administrative Law & Practice (2 Ed.1997) 9-11, Section 1.2.

The legislature enacts enabling legislation that delegates to an administrative agency the

authority to make rules. The agency, which has a measure of expertise, then promulgates

the rules or regulations after public notice and due process opportunity for public

comment and judicial review. See, e.g., R.C. Chapter 119.11 Rule-making is a "quasi-

legislative" function; administrative rules carry the force of law and are entitled to

"substantial judicial deference" when it appears that a rule was promulgated in the

9 It is conventionally recognized that the first administrative agency Congress created was
the Interstate Commerce Commission in 1887. 17 Ohio Administrative Law Handbook
& Agency Directory (2007) 3, Section 1:3. But administrative procedures and
rulemaking did not begin in earnest until the New Deal legislation. See 1 Koch,
Administrative Law & Practice (2 Ed.1997) 121, Section 2:31.
10 The Administrative Procedure Act is the vehicle through which more than 50 federal
agencies have created a broad panoply of rules and regulations. See Koch at 121-123.
Ohio's administrative procedure legislation goes back to 1943. R.C. Chapter 119 (see
120 Ohio Laws 358).
11 The Federal Food, Drug, and Cosmetic Act, Section 301 et seq., Title 21, U.S.Code, is
a good example. The Act prohibits the sale of drugs until shown to be "safe and
effective," and authorizes the administrative officer (now Secretary of Health and Human
Services) through the FDA to promulgate regulations that flesh out what is necessary to
market a "safe and effective" drug. Id.

7



exercise of legislative authority. Migden-Ostranders v. Pub. Utils. Comm. of Ohio

(2004), 102 Ohio St.3d 451, 456, 2004-Ohio-3924, 812 N.E.2d 955; Gonzales v. Oregon

(2006), 546 U.S. 243, 255-56, 126 S.Ct. 904, 163 L.Ed.2d 748; United States v. Mead

Corp. (2001), 533 U.S. 218, 226-27, 121 S.Ct. 2164, 150 L.Ed.2d 292. In State ex rel.

Saunders v. Indus. Comm. Of Ohio (2004), 101 Ohio St.3d 125, 2004-Ohio-339, 802

N.E.2d 650, this Court noted that courts "must give due deference to an administrative

interpretation formulated by an agency that has accumulated substantial expertise in the

particular subject area and to which the General Assembly has delegated the

responsibility of implementing the legislative command." Id. at 130 (quoting the

appellate decision in that same case). Rule-making is a manifestation of the public policy

chosen by the legislature. Doyle v. Ohio Bur. OfMotor Vehicles (1990), 51 Ohio St.3d

46, 72, 554 N.E.2d 97.

The federal Administrative Procedure Act has various mechanisms to prevent

agency rules, such as OSHA standards, from deviating from statutory authorization. In

Ohio, the General Assembly has injected itself into the administrative rule-making

process to prevent deviation. To that end, the General Assembly has created a Joint

Committee on Agency Rule Review, consisting of five members of the House and five

from the Senate. R.C. 101.35. This committee receives formal notice and the text of a

proposed rule, and through this committee's involvement, the General Assembly may

invalidate any rule it determines improper based on the criteria stated in the statute. R.C.

119.03(H); see generally, 17 Ohio Administrative Law Handbook & Agency Directory

(2007). Thus, "[t]he purpose of administrative rulemaking is to facilitate the

administrative agency's placing into effect the policy declared by the General Assembly

8



in the statutes to be administered by the agency. In other words, administrative agency

rules are an administrative means for the accomplishment of a legislative end." Doyle at

47 (quoting Carroll v. Dept. ofAdm. Servs. ( 1983), 10 Ohio App.3d 108, 110, 10 OBR

132, 460 N.E.2d 704).

Pronosition of Law: A safety or building rule violation is evidence of
a land occupier's breach of duty and precludes summary judgment on
the breach of duty regardless of whether the hazard or rule violation
was open or obvious.

Sheila Walker was a business invitee of AK Steel, which owed her the duty of

ordinary care in maintaining its premises in a reasonably safe condition so that she was

not unnecessarily or unreasonably exposed to danger. 12 Paschal v. Rite Aid Pharmacy,

Inc. (1985), 18 Ohio St.3d 203, 18 OBR 267, 480 N.E.2d 474. In practical terms, the

OSHA regulations13 and the Ohio Building Code14 reflect the duty owed her. A jury

could rightly interpret that AK Steel breached its duty to maintain the premises in a

reasonably safe condition by failing to act in accordance with these regulations. The

regulatory violations, along with evidence that AK Steel's compliance would have

prevented Sheila's fal1,15 are sufficient to defeat AK Steel's motion for summary

judgment. Thus, the trial court's grant and court of appeals' affirmation of summary

judgment should be reversed.

12 The parties have agreed and the trial court and court of appeals have found that Sheila
Walker was a business invitee. (Appx. 9, 13.)
13 Section 1910.23(d)(1), Chapter 29, Code of Federal Regulations (2003) states that
"[e]very flight of stairs having four or more risers shall be equipped with standard
railings or standard handrails ***." (Appx. 23.)
14 2002 Ohio Building Code § 1003.3.11 states that "[s]tairways shall have handrails on
each side." (Appx. 27.)
is (Supp. 2.)
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Pertinent Law and Policy Decisions in Jurisdictions Across the Countrv

State courts across the nation fall into three basic camps in analyzing the

intersection between the open-and-obvious doctrine and violations of administrative

safety regulations. A first group holds that a violation of administrative safety regulation

is negligence per se regardless of the openness or obviousness of the hazard. See, e.g.,

Overton Square, Inc. v. Bone (Tenn.1979), 576 S.W.2d 762; Blue Grass Restaurant Co.

v. Franklin (Ky.1968), 424 S.W.2d 594 (later codified by Ky.Rev.Stat.Ann. 198B.130

(1978)). This is an approach advocated to but rejected by this Court in Chambers v. St.

Mary's School (1998), 82 Ohio St.3d 563, 568, 1998-Ohio-184, 697 N.E.2d 198.

A second approach, embraced by a number of other states, holds that a safety rule

violation is evidence of negligence, precluding summary judgment based on the open and

obvious danger; it is left to the jury to determine whether all elements of negligence have

been proven. See, e.g., Toll Brothers, Inc. v. Considine (De1.1998), 706 A.2d 493; Craig

v. Taylor (1996), 323 Ark. 363, 915 S.W.2d 257; Konicek v. Loomis Bros., Inc. (Iowa

1990), 457 N.W.2d 614; Beals v. Walker (1976), 416 Mich. 469, 331 N.W.2d 700; Porter

v. Montgomery Ward & Co., Inc. (1957), 48 Ca1.2d 846, 313 P.2d 854 (holding that a

violation of a regulation requiring a handrail creates a rebuttable presumption of

negligence)(later codified at Section 669, Cal.Evid.Code); Conroy v. Briley

(F1a.App.1966), 191 So.2d 601; Martins v. Healy (Mass.Super.Ct.2002), 15 Mass.L.Rep.

42.

In Beals v. Walker, the Michigan Supreme Court found that the court of appeals

improperly ignored evidence of safety regulations when, in relying on the open-and-
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obvious doctrine,16 it affnmed the grant of a directed verdict in favor of a defendant.

Beals, 416 Mich. at 481. It found that evidence of these violations warranted ajury

determination and reversed. Id. at 481-82. In the jurisdictions that fall into this category,

evidence of the safety rule violation itself as well as the openness and obviousness of the

danger are admissible and to be considered by the jury in its determination of whether the

owner or occupier acted reasonably. See Pardieck & Hulbert, Is the Danger Really Open

& Obvious? (1986), 19 Ind. L. Rev. 383 (noting that "the more recent trend considers the

obviousness of the danger as only one factor in determining whether a plaintiff has

assumed the risk of injury"). This second approach has been embraced by the First and

Tenth Appellate Districts17 and was expressed by Justice O'Conner in her dissent from

the dismissal in Uddin v Embassy Suites Hotel (2007), 113 Ohio St.3d 1249, 2007-Ohio-

1791, 864 N.E.2d 638.

And, third, the courts of a small minority of states stand with the court below in

holding safety rules are iurelevant when a risk is open and obvious. Compare the Twelfth

District's decision below with Sessions v. Nonnenmann (Ala.2002), 842 So.2d 649.

Under this third approach, the common law open-and-obvious doctrine nullifies the force

of any administrative rule and the owner or occupier has no duty to maintain the premises

in a reasonable condition.

16 For the Michigan Supreme Court's recent affirmation of the open-and-obvious
doctrine, see Lugo v. Ameritech Corp., Inc. (2001), 464 Mich. 512, 629 N.W.2d 384.
17 Uddin v. Embassy Suites Hotel (2005), 165 Ohio App.3d 699, 2005-Ohio-6613, 848
N.E.2d 519, certiorari granted, 109 Ohio St.3d 1455, 2006-Ohio-2226 847 N.E.2d 5, case
dismissed, 113 Ohio St.3d 1249, 2007-Ohio-1791, 864 N.E.2d 638; Christen v. Don
Vonderhaar Market and Catering, Inc., 1st Dist. No. C-050125, 2006-Ohio-715; Francis
v. Showcase Cinema Eastgate (2003),155 Ohio App.3d 412, 2003-Ohio-6507, 801
N.E.2d 535.
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Admittedly, the three categories of decisions are not tightly organized. At least

one jurisdiction, Georgia, has split on this same issue among its courts of appeals.

Compare Trans-Vaughn Dev. Corp. (2005), 273 Ga.App.505, 615 S.E.2d 579 (holding

that claimant's prior use of defective stairs obviates owner's duty) with Val D'Aosta Co.

v. Cross (1999), 241 Ga.App. 583, 526 S.E.2d 580 (holding that a genuine issue of

material fact exists where wheelchair ramp does not company with building standards,

despite prior use). Furthermore, many states do not fall into any of these categories

because they have partially or completely abrogated the open-and-obvious doctrine. See,

e.g., Virgil v. Franklin (Colo.2004), 103 P.3d 322; Tharp v. Bunge Corp. (Miss.1994),

641 So.2d 20; Harris v. Niehaus (Mo.1993), 857 S.W.2d 222; Wardv. K-Mart Corp.

(111.1990), 554 N.E.2d 223; Arrington v. Arrington Bros. Constr., Inc. (1989), 116 Idaho

887, 781 P.2d 224; Micallef v. Miehle Co. (1976), 39 N.Y.2d 376, 348 N.E.2d 571;

Parker v. Highland Park, Inc. (Tex.1978), 565 S.W.2d 512. In these cases, the open-and-

obvious doctrine is no obstacle to admitting administrative violations as evidence of

negligence. See, e.g., Arrington, supra; Scott v. Matlack, Inc. (Colo.2002), 39 P.3d 1160;

McCarthy v. Kunicki (2005), 355 Ill. App.3d 957, 973 (fmding that a code violation is

"prima facia evidence of negligence"). Still, the majority view across the nation is clear:

violations of administrative safety regulation serve, at least, as some evidence of

negligence. 18

18 The Second Restatement of Torts does not chose between the first and second
categories and advocates using violations of administrative regulations either to show
negligence per se or as evidence of negligence. 2 Restatement of the Law 2d, Torts
(1965) 37, Section 288B. Section 286 details a four-step test to determine whether a
regulation should be adopted as the standard of care. Id. at 25. The Restatement
approves adopting the standard described in the regulations if its purposes is:

(a) to protect a class of person which includes the one whose interest is
invaded, and

12



Courts support this majority view with a probing analysis of the public policy at

issue. For example, the Colorado State Supreme Court, in discussing the OSHA

regulations, notes that the administrative scheme has been established to "reflect current

ideas in the field of safety and health issue" and represent the "cumulative wisdom of the

industry on what is safe and unsafe." Scott v. Matlack Inc., 39 P.3d at 1168 (quoting

Wal-Mart Stores, Inc. v. Seale (Tex.App.1995), 904 S.W.2d 718). Without these

regulations, "the jury is left with fewer tools to determine the standard of care." Scott at

1169. In line with other courts noted above, the Colorado Supreme Court allows

evidence of these regulations "as some indication of the standard of care with which a

reasonable person in the defendant's position should comply." Id. at 1170.

Pertinent Decisions of Ohio Appellate Courts

In Chambers v. St Mary's School, (1998) 82 Ohio St.3d 563, 1998-Ohio-184, 697

N.E.2d 198, this Court ruled that violations of administrative rules may be admissible as

evidence of negligence.19 The First and Tenth Appellate Districts have embraced

Chambers' holding and interpreted it to mean that such a violation raises a genuine issue

of material fact as to the property owner's duty and breach thereof despite any open and

obvious nature of the danger.

The First District's pertinent decisions are Francis v. Showcase Cinema Eastgate

(2003),155 Ohio App.3d 412, 2003-Ohio-6507, 801 N.E.2d 535, and Christen v.

(b) to protect the particular interest which is invaded, and
(c) to protect that interest against the kind of harm which has resulted, and
(d) to protect that interest against the particular hazard from which the

harm results.
Id.
19 The focus of the holding in Chambers is that violations of administrative regulations do
not constitute negligence per se and the case did not discuss its effect on the open-and-
obvious doctrine. Chambers at 568.
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Vonderhaar Market & Catering, Inc., 1st Dist. No. C-050125, 2006-Ohio-715. Francis

was a case factually foursquare with the instant one. Francis fell on a stairwell outside

Showcase Cinemas and sustained injuries. Francis at 413. The stairwell lacked a

handrail, which violated the Ohio Building Code. Id. at 414. The First District noted the

viability of the open-and-obvious doctrine in Ohio, id. at 415, but looked to Chambers'

language that "violations of the [OBC] are evidence that the owner has breached a duty to

the invitee." Id. (citing Chambers at syllabus). Consequently, it held that "evidence of

the [OBC] violation raised a genuine issue of material fact regarding Showcase's duty

and breach of duty, and that summary judgment was improperly granted." Id. at 416. In

Christen, the First District reiterated this holding. Id. at ¶¶ 12, 20.

The Tenth District, in Uddin v. Embassy Suites Hotel (2005), 165 Ohio App.3d

699, 2005-Ohio-6613, 848 N.E.2d 519, reached the similar conclusion regarding the Ohio

Building Code and a pool drowning: the rule violation presents a genuine issue of

material fact on the existence of the duty. This Court granted the motion to certify the

record in Uddin, 109 Ohio St.3d 1455, 2006-Ohio-2226, but later dismissed for

jurisdiction improvidently accepted, 113 Ohio St.3d 1249, 2007-Ohio-1791. We submit

that the Tenth District's opinion is well-grounded, as indicated in Justice O'Conner's

dissenting opinion from the Court's decision to dismiss.

Along with the court below, Ohio Courts of Appeals for the Second, Fifth,

and Eighth Districts have rejected such an approach.20 They read this Court's

decision in Armstrong v. Best Buy Co., Inc. (2003), 99 Ohio St.3d 79, 2003-Ohio-

20 See Kirchner v. Shooters on the Water, Inc., (2006), 167 Ohio App.3d 708, 2006-Ohio-
3583, 856 N.E.2d 1026, certiorari granted, 113 Ohio St.3d 1487, 2007-Ohio-1986;
Souther v. Preble Cty. Dist. Library, West Elkton Branch, 12th Dist. No. CA2005-04-
006, 2006-Ohio-1893; Olivier v. Leaf & Vine, 2d Dist. No. 2004 CA 35, 2005-Ohio-
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2573, 788 N.E.2d 1088, to effectively absolve the property owner of all duty

when a danger is open and obvious;21 or, to put it another way, the property owner

has no duty to rid the premises of any danger, no matter how unsafe, if the danger

is open and obvious. Violations of any administrative regulations are irrelevant

and do not give rise to a genuine issue of material fact.

Public Policy Issues

The fundamental question presented in this appeal centers on the respect to be

afforded and the deference given a legislature's decision to express its will through the

administrative process. In contexts other than tort law, this Court has held the

administrative process in high regard as a vehicle for expressing public policy. Jones

Metal Products Co. v. Walker (1972), 29 Ohio St.2d 173, 181, 58 Ohio Op.2d 393, 281

N.E.2d 1(holding that courts are required to give due deference to an administrative

interpretation formulated by an agency which has accumulated substantial expertise).

See also Lorain City School Dist. Bd. ofEduc. v. State Employment Relations Bd. (1988),

40 Ohio St.3d 257, 533 N.E.2d 264; State ex rel. Brown v. Dayton Malleable, Inc. (1982),

1 Ohio St.3d 151, 155, 1 OBR 185, 438 N.E.2d 120.

Here, the Ohio General Assembly has by statute formed the Ohio Board of

Building Standards and given it the task of formulating and adopting "standards relating

to the conservation of energy and the safety and sanitation" of buildings in Ohio. R.C.

3781.07; R.C. 3781.10(A)(1). In accordance with this legislative grant of power, the

Board of Building Standards creates and maintains the Ohio Building Code. And, as

1910.
21 It should be noted that Armstrong did not involve any allegations that the premises
violated any safety regulations.
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discussed before, the General Assembly has oversight over this rule-making process.

R.C. 101.35; R.C. 119.03(H).

Similarly, Congress created the Occupational Safety and Health Administration

(OSHA) in 1970 to assure "safe and healthful working conditions." Section 651(b), Title

29, U.S.Code. The Occupational Safety and Health Act requires the secretary to

promulgate national consensus standards and establish Federal standards as occupational

safety or health standards. Section 655, Title 29, U.S.Code. This legislation has resulted

in the OSHA Standards for General Industry. Section 1910.1, Chapter 29, Code of

Federal Regulations. These administrative agencies have specialized knowledge and

technical expertise that assist them in the creation of these standards. Farrand v. 3tate

Med. Bd. (1949), 151 Ohio St.2d 222, 39 Ohio Op. 41, 85 N.E.2d 113.

We submit there is nothing about tort law that counsels diminished respect for the

legislature's will where that legislative choice is to use the administrative process. This

is especially so in Ohio, where the legislature exercises a formal and continuing

watchdog function over the rule-making process. R.C. 119.03(H). It may be that this

Court's choice is to place a safety duty expressed by statute on a higher level (violation

means negligence per se) than one enacted through the administrative process. But it is

consistent with sound respect for the judgment of the coordinate branch of government,

that violation of a safety rule, administratively promulgated pursuant to statute, should be

sufficient to create a genuine question of material fact for a jury in a negligence action

regardless of the open-and-obvious doctrine.

Prosser & Keeton's The Law of Torts (5 Ed.1984) 231, Section 36, promotes

using such violations as evidence of negligence, rather than the "arbitrary classification
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of * * * negligence per se or no negligence at all," which "leaves too little flexibility for

the standard of reasonable care." Furthermore, by this Court's decisions and by statute,

we have moved far beyond the days when contributory negligence (no matter how minor)

served as a complete bar to recovery. See, e.g., Viers v. Dunlap (1982), 1 Ohio St.3d

173, 1 OBR 203, 438 N.E.2d 881; Raflo v. Losantiville Country Club (1973), 34 Ohio

St.2d 1, 63 Ohio Op.2d 1, 295 N.E.2d 202; New York, C. & S. L. R. Co. v. Ropp (1907),

76 Ohio St. 449, 81 N.E. 748. This Court should embrace the majority view, expressed

by the First and Tenth Appellate Districts22 and by the Michigan Supreme Court23 that a

violation of an administrative rule is sufficient to create a genuine issue of material fact

on the element of duty in a negligence action.

CONCLUSION

AK Steel had a duty to maintain its premises in a reasonably safe condition and

not to expose Sheila Walker to unnecessary or unreasonable dangers. Its failure to

comply with OSHA safety regulations and the OBC, which required the company to

install a handrail on the front stairs of its facility, is evidence that it did not maintain the

premises in a reasonably safe condition. AK Steel must not be permitted to ignore the

regulations based on the open and obvious nature of its violations. A jury should be

allowed to determine whether, given evidence of this violation and the openness of the

danger, AK Steel maintained its premises in a reasonably safe condition.

22 Uddin v. Embassy Suites Hotel (2005), 165 Ohio App.3d 699, 2005-Ohio-6613, 848
N.E.2d 519, certiorari granted, 109 Ohio St.3d 1455, 2006-Ohio-2226 847 N.E.2d 5, case
dismissed, 113 Ohio St.3d 1249, 2007-Ohio-1791, 864 N.E.2d 638; Christen v. Don
Vonderhaar Market and Catering, Inc., 1 st Dist. No. C-050125, 2006-Ohio-715; Francis
v. Showcase Cinema Eastgate (2003),155 Ohio App.3d 412, 2003-Ohio-6507 , 801
N.E.2d 535.
23 Beals v. Walker (1976), 416 Mich. 469, 331 N.W.2d 700.
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P l a i ntiffs-Ap p e l l a nts,

-vs-

AK STEEL CORP.,
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CASE NO. CA2006-04-089

JUDGMENT ENTRY

The assignment of error properly before this court having been ruled upon, it is
the order of this court that the judgment or final order appealed from be, and the same
hereby is, affirmed.

It is further ordered that a mandate be sent to the Butler County Court of
Common Pleas for execution upon this judgment and that a certified copy of this
Judgment Entry shall constitute the mandate pursuant to App.R. 27.

Costs to be taxed in compliance wit"pp.R. 24.
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IN THE COURT OF APPEALS

TWELFTH APPELLATE DISTRICT OF OHIO

BUTLER COUNTY

ABBRA WALKER AHMAD, et al.,
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AK STEEL CORP.,
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OPINION
12/28/2006
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CIVIL APPEAL FROM BUTLER COUNTY COURT OF COMMON PLEAS
Case No. CV2005-02-0415

David S. Blessing, 119 East Court Street, Suite 500, Cincinnati, Ohio 45202, for plaintiffs-
appellants

Frost Brown Todd LLC, Monica H. McPeek, 201 East Fifth Street, Suite 2200, Cincinnati,
Ohio 45202, for defendant-appellee

WALSH, P.J.

{11} Plaintiff-appellant, Abbra Walker Ahmad, appeals the decision of the Butler

County Court of Common Pleas granting summaryjudgment in favor of defendant-appellee,

AK Steel Corp. We affirm the trial court's decision.

{¶2} Appellant's mother, Sheila Walker ("decedent"), was employed by Johnson

Controls, a security company that contracted with appellee to provide security services. She

had worked as a security guard at appellee's Middletown headquarters for several years.
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Around 5:00 p.m. on February 4, 2003, as appellant's decedent left work, she fell down the

front stairway outside of the building. There was no handrail along the concrete steps that

led up to the building. She was taken to the hospital and diagnosed with a broken left ankle.

Less than two weeks later, she died of a pulmonary embolism.

{¶3} Appellant, individually and as special administrator of the estate, brought suit

against appellee alleging negligence. Appellee filed a motion for summary judgment. On

March 27, 2006, the trial court granted the motion and dismissed the action ruling that

appellant failed to establish that appellee owed a duty to decedent. Appellant timely

appealed, raising one assignment of error:

{14} "THE TRIAL COURT ERRED IN GRANTING APPELLEE'S MOTION FOR

SUMMARY JUDGMENT."

{j(5} Appellant argues in her sole assignment of error that the trial court erred by

failing to consider the necessary factors in finding that appellee did not owe a duty, finding

that the stairs were open and obvious, and that the violation of a safety regulation does not

raise a genuine issue of material fact.

{T6} We review a trial court's. decision granting summary judgment under a de novo

standard of review. Burgess v. Tackas (1998), 125 Ohio App.3d 294, 296. Summary

judgment is properwhen: (1) there is no genuine issue of material fact; (2) the moving party

is entitled to judgment as a matter of law; and (3) reasonable minds can only come to a

conclusion adverse to the party against whom the motion is made, construing the evidence

most strongly in that party's favor. Civ.R. 56(C). See, also, Hailess v. Willis Day

Warehousing Co. (1978), 54 Ohio St.2d 64, 66. In order to establish a claim in negligence,

appellant must show that appellee owed decedent a legal duty of care, that this duty was

breached, and that this breach proximately caused decedent's injury. Wallace v. Ohio Dept.

of Commerce, 96 Ohio St.3d 266, 2002-Ohio-4210, 9 22. Appellant's failure to prove any
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element is fatal to the negligence claim. Whiting v. Ohio Dept. of Mental Health (2001), 141

Ohio App.3d 198, 202.

{¶7} Appellant argues the trial court did not cori-ectly consider the absence of a

handrail along the steps as a violation of the Ohio Building Code ("OBC") and OSHA

standards. A review of the record reveals that the trial court did consider the absence of the

handrail. The trial court stated for the purposes of its decision that "[t]his court will assume,

arguendo, that the lack of stair railings did violate the OBC." The court concluded that even

though there was a violation, the absence of the handrail was open and obvious. Decedent

was familiar with the stairs and used them regularly for several years. Additionally, appellant

offered no evidence regarding the cause of the fall or how decedent fell.

{18} Appellant's second issue presented for review is that the trial court erred in

ruling that the stairs were open and obvious and, as a result, appellee had no duty to

decedent. The open and obvious doctrine concerns the first prong of a negligence claim, the

existence of a duty. Where the danger is open and obvious, a property owner owes no duty

of care to individuals lawfully on the premises. Armstrong v. Best Buy Co., Inc., 99 Ohio

St.3d 79, 2003-Ohio-2573, ¶14. Open and obvious hazards are not concealed and are

discoverable by ordinary inspection. Parsons v. Lawson Co. (1989), 57 Ohio App.3d 49, 50-

51. The dangerous condition at issue does not actually have to be observed by the claimant

to be an open and obvious condition under the law. Lydic v. Lowe's Cos., lnc., Franklin App.

No. 01AP-1432, 2002-Ohio-5001, ¶10. Rather, the determinative issue is whether the

condition is observable. Id.

{¶9} We addressed this issue in Souther v. Preble County District Library, West

Elkton Branch, Preble App. No. CA2005-04-006, 2006-Ohio-1893. In Souther, a library

patron fell off a step located inside the library, injuring his hip. Id. at ¶3. There was no

handrail located along the step. Id. He underwent hip replacement surgery. Id.

-3- 8
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Approximately six months later decedent died due to an infection from the surgery. Id. The

trial court granted summary judgment in favor of the library. Id. at ¶4. In affirming the trial

court we ruled that an alleged violation of an administrative building code does not prohibit

the application of the open and obvious doctrine nor does it preclude summaryjudgment on

a negligence claim. Id. at ¶38. "The open and obvious nature of a condition is one of many

facts to be considered on summary judgment in a negligence claim." Id. The only difference

between Southerand the case at bar is that the decedent in Southerwas a licensee and the

decedent in this case was a business invitee. Id. at ¶15. This distinction does not change

our analysis.

{110} Like Souther, the absence of the handrail in this case was open and obvious.

Prior usage alone may not be conclusive as to the knowledge of a hazard, but decedent's

knowledge of the steps can be inferred from the fact that she used the staircase for several

years pi-ior to the accident as an employee at AK Steel. Id. citing O/ivier v. Leaf & Vine,

Miami App. No. 2004 CA 35, 2005-Ohio-1910.

{¶11} In her final argument, appellant urges us to revisit and overturn our decision in

Souther. Citing the split among Ohio jurisdictions on this issue, appellant argues that any

violation of a federal or state administrative safety regulation raises a genuine issue of

material fact regarding a property owner's duty and breach thereof. See Christen v. Don

VonderhaarMarkef & Catering, Hamilton App. No, C-050125, 2006-Ohio-715; and Uddin v.

Embassy Suites Hotel, 165 Ohio App.3d 699, 2005-Ohio-6613, certiorari granted, 109 Ohio

St.3d 1455, 2006-Ohio-2226 (both holding a genuine issue of material fact exists where a

safety regulation is violated). See, also, Olivier v. Leaf & Vine, Miami App. No. 2004 CA 35,

2005-Ohio-1910; and Ryan v. Guan, Licking App. No. 2003CA00110, 2004-Ohio-4032 (both

holding an alleged administrative safety violation does not preclude application of the open

and obvious doctrine). We decline to revisit our decision in Souther.
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{¶12} In view of the preceding, we conclude that appellant failed to show there were

any genuine issues of material fact for trial. Accordingly, the trial court properly granted

summary judgment in favor of appellee. Appellant's sole assignment of error is overruled.

Judgment affirmed.

YOUNG and BRESSLER, JJ., concur.

This opinion or decision is subject to further editing by the Supreme Court of
Ohio's Reporter of Decisions. Parties interested in viewing the final reported

version are advised to visit the Ohio Supreme Court's web site at:
http://www.sconet.state.oh.us/ROD/documents/. Final versions of decisions

are also available on the Twelfth District's web site at:
http://www,twelfth.courts.state.oh.us/search.asp
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IN THE CO URT OF COMMON PLEAS^.^ C GUR 5Op Fav'K O BUTLER COUNTY, OHIO

ABBRA WALKER ATIiVIAD, et al., CASE NO.: CV2005 02 0415

Plaintiffs, Judge Spaeth

-vs- . DECISION AND ENTRY
GRANTING DEFENDANTS

AK STEEL CORPORATION, . JOINT MOTION FOR
SUNMARY TUDGMENT

Defendant.
FIllTAL APPEAILABLE ORDER

Judge Keith M. Spaeth
Common Pleas Court
Butler County, Ohio

This matter comes before the court on defendant's, AK Steel Corporation (hereinafter

"AIC Steel"), motion for summary judgtnent filed on January 20, 2006. Plaintiff, Abbra

Walker Alunad (Individually and as Special Adininistrator of the Estate of Sheila A.

Wallcer), filed her meJnorandum in opposition to defendant's motion for sumtnaiy judgrnent

on March 8, 2006. AK Steel filed its reply in support of said tnotion on March 16, 2006.

The Court has considered the applicable law, the memorandums filed in support of, aud in

opposition to, said motion.

Under Civ. R. 56, sununary jud,gJnent is proper when: 1) no genuine issue as to any

material fact retnains to be litigated; 2) the movnig party is entitled to judgtnent as a matter

of law; and 3) that it appears from the evidence that reasonable minds can come but to one

conclusion, and viewing such evidence most strongly in favor of the party against whom the

motion for sumz7Jary judgment is made, that conclusion is adverse to that party. See Ohio

Ru1e of Civil Procedure 56(C); see also Welco Industries, Inc., v. Applied Conipanies (1993),

67 Ohio St. 3d 344, 346, 617 N.E.2d 1129, 1132. In the sununary judgrnent context, a

"material" fact is one that trught affect the outcome of the sttit under the applicable

substantive law. Turner v. Turner (1993), 67 Oluo St.3d 337, 340, 617 N.E.2d 1123. When.

11
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detennining what is a"genuirie issue," the court decides if the evidence presents a sufficient

disagreement between the parties' positions. Id.

Further, when a motion for smnmary judgment has been supported by proper

evidence, the noiunoving party may not rest on the mere allegations of the pleading, but must

set forth specific facts, by affidavit or otheiwise, demonstrating that there is a genuine triable

issue. Jackson v. Alert Fire & Safety Equip., Inc. (1991), 58 Ohio St.3d 48, 52, 567 N.E.2d

1027 see also, Mitseffv. Wheeler (1988), 38 Ohio St.3d 112, 115, 526 N.E.2d 798, 801. If

the nonmoving party does not demonstrate a genuine triable issue, smnmary judgment shall

be entered against that party. Civ.R. 56(E).

The elements of negligence are duty, breach of duty, and causation. Mussivand v.

David (1989), 45 Ohio St.3d 314, 318, 544 N.E.2d 265 see also, Hunter v. Wal-Mart Stores,

Inc. 2002 WL 1058191, 2002-Ohio-2604 (Ohio App. 12t}' Dist., May 28, 2002). Whether

one owes a duty of care to another is a question of law. Id. To prevent an adverse summary

judgment in a negligence action, the plaintiff must show the existence of a duty and sufficient

evidence from which reasonable minds could infer a breach of duty and an injury resulting

proxirnatelytherefrom. Menifee v. Ohio WeldingProducts, Inc. (1984), 15 Ohio St. 3d 75,77,

472 N.E.2d 707.

In. Ohio, the status of the person who enters upon another's land determines the scope

of the legal duty the laidowner owes to the entrant. Gladon v. Regional Transit Auth. (1996),

75 Ohio St.3d 312, 315, 662 N.E.2d 287. An invitee is one who enters the premises of

another by express or implied invitation for soine pLupose that is beneficial to the owner. Id.

It is undisputed that Sheila Wallter was a business invitee for all purposes pertinent to this

matter. See Motion for Summary Judgment and Memorandum in Opposition. An owner or

12
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occupier of premises owes a business invitee a duty of ordinary care in maintainnig the

premises in a reasonably safe condition so that its customers are not Lun7ecessaril.y and

i.uueasonably exposed to danger. Paschal v. Rite Aid Pharmacy, Inc. (1985), 18. Ohio St.3d

203, 480 N.E.2d 474. However, an owner or occupier is not an insurer of the customer's

safety. An occupier ofpremises is under no duty to protect a busniess invitee against dangers

which are lcnown to such invitee or are so obvious and apparent to such invitee that he may

reasonably be expected to discover them and protect himself against thern. Sidle v. Humphrey

(1968), 13 Ohio St.2d 45, 233 N.E.2d 589.

In this case sub judice, Sheila Walker fell while leaving work at AK Steel's corporate

headquarters, 703 Curtis Street, Middletown, Ohio on or about Febniary 4, 2003. Plaintiff's

eomplaint, ¶ 4. Sheila Wallcer was talcen to the Emergency Room at Middletown Regional

Hospital, where she was diagnosed with a fractured left at-ilcle. Id. 15. Tragically, Sheila

Walker died on February 17, 2003 due to a bilateral puhnonary embolism. Id. 16.

"The existence of a duty is fimda nental to establishing actionable negligence, without

which there is no legal liability." Adelman v. Tinamaii (1997), 117 Ohio App.3d 544, 549, 690

N.E.2d 1332. A business has no duty to protect an invitee, such as Sheila Wallcer, from

dangers "[that] are known to such invitee or are so obvious and apparent to such invitee that

[s]he may reasonably be expected to discover thein and protect [her]self against them."

Paschal, supra; Kidder v. The Kroger Co., 2004 WL 1802050 (Ohio App. 2 Dist.), 2004-

Ohio-4261, at ¶ 7. "The rationale behind the [open-and-obvious] doctri.ue is that the open-

and-obvious nature of the hazard itself serves as a wai-iung. The open-and-obvious doctrine

concerns the first element of negligence, whether a duty exists. Therefore, the open-and-

obvious doctriuie obviates any duty to warn of an obvious hazard and bars negligence claims

13
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for injtuies related to the hazard." 73enry v. Dollcir General Store, 2003 WL 139773 (Ohio

App. 2 Dist.), 2003-Ohio-206, at ¶ 7. The suprerne court reaffinned the viability of the open

and obvious doctrine in Armstrong v. Best Buy Co., Inc., 99 Ohio St.3d 79, 788 N.E.2d 1088.

Plaintiff argues that the open and obvious doctrine does not apply when the condition

violates the Ohio Building Code (hereinafter "OBC"). At the outset, the first question this

court must consider, is whether Section 1910.23(d)(1) of the Occupation Safety and Health

Administration's (hereinafter "OSHA") requirement that stairs having four or more risers ...

be equipped with standard stair railings." The stairs upon which Sheila Wallcer fell did not

have railnigs. See Plaintiff's Memorandum in Opposition, Exhibit A. This court will

assume, arguendo, that the lack of stair railings did violate the OBC.

Plaintiff maintaiuls that tlie existence of building code violations constihites strong

evidence that the defendant breached its duty of care to Sheila Walker. She asserts that the

violation of a building code or some sin7ilar statatory violation is either considered evidence

of negligence or will support a fmding of negligence per se, depending upon the degree of

specificity with which the pariacular duty is stated in fl-ie statute. She thus asserts, relying on

Francis v. Showcase Cinema Eastgate, 155 Ohio App.3d 412, 414, 801 N.E.2d 535, and

Christen v. Don I/onderhaar Market & Catering, Inc., 2006 WL 367107, 2006-Ohio-715 that

the open and obvious doctrin.e does not apply when building code violations are present.

This court disagrees. In Chambers v. St. Mary's School (1998), 82 Ohio St.3d 563,

697 N.E.2d 198 the supreme cot.u-t addressed whether a violation of the OBC may constitute

negligence per se. The coui-t explained the difference between negligence and negligence per

se, stating: "'The distinction between negligence and 'negligence per se' is the means and

method of ascertainment. The first must be found by the jury fiom tha facts, the conditions

14



and circunlstances disclosed by the evidence; the latter is a violation of a specific

requirement of law or ordinance, the only fact for detemiination by the jwy being the

coiTunission or omission of the specific act inhibited or required.' ... Negligence per se is

tantanotmt to strict liability for purposes of proving that a defendant breached a duty." Id. at

565-66, 697 N.E.2d 198 ua oting Swoboda v. Brown (1935), 129 Ohio St. 512, 522, 196

N.E.2d 274). The supreme court held that violations of the OBC do not constitute negligence

per se, but that they may be adinissible as evidence of negligence.

In Francis, the First District interpreted Chambers to indicate that an OBC violation

"showed both that the defendant had a duty toward the plaintiff and that the defendant

breached that duty." Francis, 155 Ohio App.3d at 415, 801 N.E.2d 535. The Francis court

then rejected the application of the open and obvious doctrine when an OBC violation was at

issue, reasoning:

Thus, while the Supreme Cowt of Ohio has reaffumied the
principle that a landowner owes no duty to protect an invitee
froni open and obvious dangers, it has also held that violations
of the OBBC are evidence that the owner has breached a duty
to the invitee. In this case, Showcase suggests that this court
should simply ignore the evidence of the OBBC violation, but
we believe it would be improper to do so. To completely
disregard the OBBC violation as a nullity m.zder the open-and-
obvious doctiine would be to ignore the holding in Chambers
and to render the provisions of the OBB C without legal
significance. We hold, then, that the evidence of the OBBC
violation raised a genuine issue of material fact regarding
Showcase's duty and breach of duty, and that summary
judgment was improperly granted.

Judge Keith M. Spaeth
Common Pleas Court
Butler County, Ohio

Id. at 415-16, 801 N.E.2d 535.

This court disagrees with the Francis court's application of Chambers. The Chambers

court was not asked to address the open and obvious doctrine, and it did not do so. Yet, the

supreme court recognized that strict compliance with a multitude of administrative rules was

15



"virtually impossible" and that treating violations as negligence per se would, in effect, make

those subj ect to such niles the insurer of third pa.rties who are hanned by any violation of

such rules. Chanabers, 82 Ohio St.3d at 568, 697 N.E.2d 198. fii a footnote, thesupreme

court noted that it would be virtually inipossible for a premise owner to strictly comply with

the reqttirernent mandating the removal of snow from steps without reference to exceptions

or a reasonableness standard. In this coLU-t's view, the supreme court has implied that

building code violations may be considered in light of the circumstances, including whether

the condition was open and obvious to an invitee. The fact that a conditioii violates the

building code may support the conclusions that the condition was dangerous and that the

Iandowner had breached its duty to its invitee. However, such violations may be obvious and

Judge Keith M. Spaeth
Common Pleas Court
Butler County, Ohio

apparent to an invitee. If the violation were open and obvious, the open and obvious nature

would "obviate[ ] the duty to wan1." See Armstrong, 99 Ohio St.3d at 80, 788 N.E.2d 1088;

see Ryan v. Guan, 2004 WL 1728519 (Ohio App. 5 Dist.) 2004-Ohio-4032 (the open and

obvious doctiine applied, despite the fact that the plaintiff had lost her balance on a curb

ramp flare that was one and one-half times steeper than allowed by the applicable building

codes); Du icccn v. Capitol South Cona n. Urbcin Redev. Corp., 2003 WL 1227586 (Ohio App.

10 Dist.), 2003 -Ohio- 1273 (unreasonably lugh curb was an open and obvious danger); see

also Quinn v. Montgomery Cty. Educ. Serv. Ctr., 2005 WL 435214 (Ohio Ap.2 Dist.),

2005-Ohio-508. (open and obvious doctrine applied to defect in the sidewalk, which

municipality had a duty to maintain under R.C. 2744.02(B)(3)). Therefore, this court

concludes that the OBC did not preclude the application of the open and obvious doctrine

and that the presence of building code violations do not require a denial of su runary

judgment.

16



The second question is whether the lack of standard stair railings to the steps in fiont

of AK Steel's building was an open and obvious hazard. The evidence deinonstrates that

Sheila Wallcer had traveled up and down the steps without incident for the last several years

while she was employed by 7ohnson Controls. Sheila Walker was fainiliar with the steps and

the absence of a handrail. Furthennore, the exact cause of Sheila Walker's fall can not be

ascertained by any evidence. Considering this evidence, reasonable minds can only conclude

that the condition of the steps was open and obvious.

For the reasons stated herein, this court finds defendant's motion for sumrnary

judgment is hereby GRANTED. Plaintiffls complaint is dismissed with prejudice at

plaintiff s cost. There is no just cause for delay. SO ORDERED.

ENTER

cc:
David S. Blessing
Law Office of Williain H. Blessing
119 East Coixi-t Street, Suite 500
Cinciruiati, Ohio 45202
Attorney for Plaintiff

Monica H. McPeek
FROST BROWN TODD LLC
2200 PNC Center
201 East Fifth Street
Cincinnati, Ohio 45202-4182
Attorney for Defendant

Judge Keith M. Spaeth
Common Pleas Court
6uHer County, Ohio
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IN THE COURT OF APPEALS OF BUTLER COUNTY, OHIO

ABBRA WALKER AHMAD, et al., CASE NO. CA2006-04-089

Appellants,

vs.

AK STEEL CORP.,

Appellee.

F!LEU BUII ER C.U. •
-.i, . ^ 7F P.PPEAL^

^ GGI^

.tCf<<Of COURTS

ENTRY GRANTING MOTION TO
CERTIFY CONFLICT

The above cause is before the court pursuant to a motion to certify a conflict to

the Supreme Court of Ohio filed by counsel for appellants, Abbra Walker Ahmad,

individually and as Special Administrator of the Estate of Sheila Walker, on January 9,

2007, and a memorandum in opposition filed by counsel for appellee, AK Steel Corp.,

!on or about February 13, 2007.

Ohio courts of appeal derive their authority to certify cases to the Ohio Supreme

Court from Section 3(B)(4), Article IV of the Ohio Constitution, which states that

whenever judges of a court of appeals find that a judgment upon which they have

agreed is in conflict with a judgment pronounced upon the same question by another

court of appeals of the state, the judges shall certify the record of the case to the

supreme court for review and final determination. For a conflict to warrarit certification,

it is not enough that the reasoning expressed in the opinions of the two courts is

inconsistent; the judgments of the two courts of appeal must be in conflict. State v.

Hankerson (1989), 52 Ohio App.3d 73.

ts
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The motion for certification contends that this court's decision is in conflict with

decisions by the First and Tenth Appellate Districts, i.e., Uddin v. Embassy Suites

Hotel, 165 Ohio App.3d 699, 2005-Ohio-6613, leave to appeal granted, 109 Ohio St.3d

1455, 2006-Ohio-2226 (Tenth App. District); Christen v. Don Vonderhaar Market and

Catering, Hamilton App. No. C-050125, 2006-Ohio-71.5 (First App. District); and Francis

v. Showcase Cinema Eastgate, 155 Ohio App.3d 412, 2003-Ohio-6507 (First App.

District).

In Uddin, a case currently before the Ohio Supreme Court, the Tenth District

held that a breach of an administrative regulation raises a genuine issue of material fact

as to an owner's duty and breach thereof. In Christen and Francis, the First District

held that evidence of an Ohio Basic Building Code violation raises a genuine issue of

material fact precluding summary judgment.

In the present case, Shelia Walker, a security guard at AK Steel, fell down a

stairway, breaking her ankle. There was no handrail along the stairway. Two weeks

later, she died of a pulmonary embolism. The trial court granted summary judgment in

! favor of AK Steel and dismissed the action. The court found that even assuming,

arguendo, that the lack of a railing was a violation of the Ohio Building Code, the

absence of a handrail was open and obvious. This court affirmed the trial court's

decision, acknowledging a prior decision, Souther v. Preble Cty. Dist. Library, West

Elkton Branch, Preble App. No. CA2005-04-006, 2006-Ohio-1893, holding that an

alleged violation of an administrative building code does not prohibit application of the

open and obvious doctrine and does not preclude summary judgment on a negligence

claim.

-2- 19
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Upon consideration of the foregoing, the court finds that its decision is in conflict

with the decisions by the First District in Christen and Francis and the Tenth District's

decision in Uddin. Accordingly, the motion for certil=lcation is GRANTED. The issue for

certification is whether the violation of an administrative building code prohibits applica-

tion of the open and obvious doctrine and precludes summary judgment on a negli-

I

gence claim.

IT IS SO ORDERED.

E. Walsh, Judge
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§1910.22 General requirements.
This sectlon applies to all permanent places of employment, except where
domestic, mining, or agricultural work only is performed. Measures for
the control of toxic materlals are considered to be outside the scope of
this section.

1910.22(a) Housekeeping. (1) All places of employment, passageways,
storerooms, and service rooms shall be kept elean and orderly and in a
sanitary condition.

191 0.22(a)(2) The floor of every workroom shall be maintained in. a clean
and, so far as passible, a dry condition. Where wet processes are used,
drainage shall be maintained, and false floors, platforms, mats, or other
dry standing places should be provided where practicable.

1910.22(a)(3) To facilitate cleaning, everyfloor, working place, and passageway
shall be kept free from protruding nails, splinters, holes, or loose boards.

1910.22(b) Aisles and passagewags. (1) Where mechanical handling
equipment is used, sufficient safe clearances shall be allowed for aisles, at
loading docks, through doorways and wherever tm-ns or passage must be
made. Aisles and passageways shall be kept clear and in good repairs, with
no obstruction across or in aisles that could create a hazard.

1910.22(b)(2) Permanent aisles and passageways shall be appropriately
marked.

1910.22(o) Covers and guardrails. Covers and/or guardrails shall be
provided to protect personnel from the hazards of open pits, tanks, vats,
ditches, etc.

1910.22(d) Floor Ioading protection. (1) In every building or other struc-
ture, or part thereof, used for mercantffe, business, industrial, or storage
purposes, the loads approved by the building official sl-,all be marked on
plates of approved design which shall be supplied and securely affixed by
the owner of the building, or his duly authorized agent, in a conspicuous
place in each space to which they relate. Such plates shall not be removed
or defaced but, if lost, removed, or defaced, shall be replaced by the owner
or his agent.

1910.22(d)(2) It shall be unlawful to place, or cause, or permit to be placed,
on any floor or roof of a building or other structure a load greater than th at
for which such floor or roof is approved by the building official.

§1910.23 Guarding floor and wall openings and holes.

1910.23(a) Protection for f loor openings. (1) Every stairway floor open-
ing shall be guarded by a standard railing constructed in accordance with
paragraph (e) of this sectlon. The railing shall be provided on all exposed
sides (except at entrance to stairway). For infrequently used stairways where
traffic across the opening prevents the use of fixed standard railing (as when
located in aisle spaces, etc.), the guard shall consist of a hinged floor open-
ing cover of standard strength and constructton and removable standard
railings on all exposed sides (except at entrance to stairway).

1910.23(a)(2) Every ladderway floor opening or platform shall be guarded
by a standard railing with standard toeboard on a)1 exposed sides (except
at entrance to opening), with the passage through the railing either pro-
vided with a swinging gate or so offset that a person cannot walk directly
into the opening,

Su6part D=V+lalking-Workirig Surfaces

While the cover is not in place, the pit or trap opening shall be canstanUy
attended by someone or shall be protected an all exposed sides by removable
standard railings.

1910.23(a)(8) Every manhole floor opening shall be guarded by a standard
manhole cover which need not be hinged in place. whtle the cover is not
in place, the manhole opening shall be constantly attended by someone or
shall be protected by removable standard railings.

1910.23(a)(7) Every temporary floor opening shall have standard railings,
or shall be constantly attended by someone.

1910.23(a)(8) Every floor hole into which persons can accidentally walk
shall be guarded by either:

1910,23(a)(8)(t) A standard i-ailing with standard toeboard on all exposed
sides, or

1910.23(a)(8)(11) A floor hole cover of standard strength and construction.
While the cover is not in place, the floor hole shall be constantiy attended
by someone or shall be protected by a removable standard railing.

1910.23(a)(9) Every floor hole into which persons cannot accidentally walk
(on account of fixed machinery, equipment, or walls) shall be protected by
a cover that leaves no openings more than 1 inch wide. The cover shall be
securely held in place to prevent tools or materials from falling throngh.

1910.23(a)(40) Where doors or gates open directly on a stairway, a platform
shall be provided, and the swing of the door shall not reduce the effective
width to less than 20 inches.

1910.23(b) Protectionfor wall openings and holes. (1) Every wall open-
ing from whiclr there is a drop of more than 4 feet shall be guarded by one
of the following:

1910.23(b)(1)(i) Rail, roller, picket fence, haff door, or equivalent barrier.
Where there is exposure below to falling materials, a removable toe board
or the equivalent shall also be provided. When the opening is not in use for
handling materials, the guard shall be kept in position regardless of a door
on the opening. In addition, a grab handle shall be provided on each side
of the opening with its center approximately 4 feet above floor level and of
standard strength and mounting.

1910.23(b)(1)(ii) Extension platform onto whichmaterlals can be hoisted
for handling, and which shall have side rails or equivalent guards of
standard specifications.

1910.23(b)(2) Every chute wall opening from which there is a drop of more
than 4 feet shall be guarded by one or more of the barriers specified in
paragraph (b)(1) of this section or as required by the conditions.

1910.23(b)(3) Everywindowwall opening at a stairwaylanding, floor, plat-
fonn, or balcony, from which there is a drop of more than 4 feet, and where
the bottom of the opening is less than 3 feet above the platform or landing,
shall be guarded by standard slats, standard grill work (as specified in
paragraph (e)(11) of this section), or standard railing.

Where the window opening is below the landing, or platform, a standard
toe board shall be provided.

Y910.23(b)(4) Every temporary wall opening shall have adequate guards
but these need not be of standard construction.

1910.23(a)(3) Every hatchway and chute floor opening shall be guarded by 1810.23(B)(5) Where there is a hazard of materials falling through a wall
one of the following: hole, and the lower edge of the near side of the hole is less than 4 inches

above the floor, and the far side of the hole more than 5 feet above the1910.23(a)(3)(1)
Hinged floor opening cover of standard strength and con- next lower level, ihe hole shall be protected by a standard toeboard, or an

struction equipped with standard railings or permanenfly attached thereto enclosing screen either of solid construction, or as specified in paragraph
so as to leave arily one exposed side. When the opening is not in use, the (e)(11) of this section.
cover shall be closed or the exposed side shall be guarded at both top and
intermediate positions by removable standard railings. 1910.23(c) Protection of open-sided floors, pLatforn4s, and runways.

(1)
Y910.23(a)(3)(ii) A removable railing with toeboard on not more than two Every open-sided floor or platform 4 feet or more above adjacent floor

or ground level shall be guarded by a standard railing (or the equivalent as
sides of the opening and fxed standard ralhngs with toeboarda on all other specified in paragraph (e)(3) of this section) on all open sides except where
exposed sides. The removable rallhigs shall be kept in place when the there Is entrance to a ramp, stairway; or fixed ladder. The railing shall be

operilng is not in use. provided with a toeboard wherever, beneath the open sides,
Where operattng conditions necessitate the feeding of material into any 1g10.23(c)(1)() Persons can pass,
hatchway or chute opening, proteetion shall be provided to prevent a person 22
from falling through the opening. 1910.23(c)(1)(ii) There is moving machinery, or

19Y0.23(a)(4) Every skylight floor opening and hole shall be guarded by a 1910•23(c)(1)(iii) There is equipment wlth which falling materials could

standard skyllght screen or a fixed standard railing on aIl exposed sides. create a haaxrd.

1910,23(a)(5) Every pit and trapdoor floor opening, infiequenilyused, shall 1910,23(0)(2) Every runway shall be guarded by a standard rallhig (or the
be guarded by a floor opening cover of standard sh-ength and construction. equfvalent as specified in paragraph (e) (3) of this section) on all open sides

4 feet or more above floor or ground level. Wherever tools, machuie par[s.



or materials are likely to be used on the runway, a toeboard shall also
be provided on each exposed side.

Runways used exclusively for special purposes (such as oIling, shafling,
or filling tank cars) may have the railing on one side omitted where oper-
ating conditions necessitate such omission, providing the falling hazard
fs minimized by using a runway of not less than 18 inches wide. Where
persons entering upon runways become thereby exposed to machinery,
electrical equipment, or other danger not a falling hazard, additional
guarding'than Is here specifled may be essential for protection.

i010.23(c)(3) Regardless of height, open-sided floors, walkways, plat-
forms, or runways above or adjacent to dangerous equipment, pickling or
galvanizing tanks, degreasing units, and simllar hazards shall be guarded
with a standard railing and toe board.

1510.23(d) Stairway railings and guards. (1) Every flight of stahs
having four or more risers shall be equipped with standard stair railings
or standard handrails as specified fn paragraphs (d)(1) (i) through (v) of
this section, the width of the stair to be measured clear of all obstruc-

tions except handrails:

1910.23(d)(1)(iE On stairways less than 44 inches wide havingboth sides
enolosed, at least one handrall, preferably on the right side descending.

1910.23(d)(1)(i1) On stalrways less than 44 inches wlde having one side
open, at least one atair railing on open side.

19 10. 23(d)(i )(lli) On stairways less than 44 inches wide having both sides
open, one stair railing on each side.

19f 0,23(d)(1)(iv) On stairways more than 44 inches wide but less than
88 inches wide, one handrail on each enclosed side and one stair railing

on each open side.

1910.23(d)(Y)(v) On stairways 88 or more inches wtde, one handrall on
each enclosed side, one stair ra111ng on each open side, and one inter-
mediate stair railing located approxlmately midway of the width.

5 910.23(d)(2} Winding stairs shall be equipped with a handrzil offset to pre-
vent walldng on all portions of the treads having wldth less than 6 inches.

1910.23(e) Railing, toe boards, and couerspeci, frcation.s. (1) A standard
ralling shall consist of top rail, intermediate rail, and posts, and shall have
a vertical height of 42 inches nominal from upper surface of top rail to
floor, platform, runway, or ramp level. The top rail shall be smooth-sur-
faced throughout the length of the railing. The intermediate rail shall be
approximately halfway between the top rail and the floor, platform, runway,
or ramp. The ends of the rails shall not overhang the terminal posts except
where such overhang does not constitute a projection hazard.

191 0.23(e)(2) A stair ralling shall be of construction similar to a standard
railing but the vertical height shall be not more than 34 inches nor less
than 30 inches from upper surface of top rail to surface of tread in line
with face of riser at forward edge of tread.

1910.23(e)(3) [Reserved]

1910.23(e)(3)(1) Forwood rai]ings, the posts shall be of at least 2-inch by
4-inch stock spaced not to exceed 6 feet; the top and intermediate rails
shall be of at least 2-inch by 4-inch stock. lf top rail is made of two right-
angle pieces of 1-inch by 4-inch stock, posts may be spaced on 8-foot
centgrs, with 2-inch by 4-inch intermediate rafl.

1910, 23(e)(3}(i t) Forpipe railings, posts and top and intermediate railings
shall be at least 1 1/2 inches nominal diameter with posts spaced not
more than 8 feet on centers.

1910,23(e)(3)(i[i} For structural steel railings, posts and top and fnter-
mediate rails shall be of 2-inch by 2-inch by 3/8-inch angles or other
metal shapes of equivalent bending strength with posts spaced not more
than 8 feet on centers.

1910.23(e)(3)(iv) The anchoring of posts and framing of members for raIl-
hlgs of all types shall be of such construction that the completed structure
shall be capable of withstanding a load of at least 200 pounds applied in
any direction at any pofnt on the top rail.

1910,23(e)(3)(v) Other types, sizes, and arrangements of railing con-
struction are acceptable provided they meet the following conditions:

1910.23(e)(3)(v)(a) A smooth-surfaced top rail at a hefght above floor,
Platform, runway, or ramp levcl of 42 inches nominal;

1910.23(e){3)(vj(b) A strength to witbstznd at least the rnlnimum re-
quireinent of 200 potmds top rail pressure;

1910.23(e)(3)(v)(e) Protection between top rail and floor, plafform, runway,
ramp, or stair treads, equivalent at least to that afforded by a standard
Intermediate rail;

1910.23(e)(4) A standard toeboard shall be 4 inches nominal in vertical
height from its top edge to the level of the floor, platform, runway, or ramp.
It shall be securely fastened in place and with not more than 1/4-inch
clearance above floor level. It may be made of any substantial material
either solid or with openings not over 1 inch in greatest dimension,

Where material is piled to such height that a standard toeboard does not
provide protecdon, paneling from floor to lntermediate rail, or to top rall
shall be provided.

1910.23(e)(5)(t) A handrail shall consist of a lengthwise member mounted
directly on a wall or partition by means of brackets attached to the lower
side of the handratl so as to offer no obstruction to a smooth surface
along the top and both sides of the handraff, The handrail shall be of
rounded or other seclion that will furniah an adequate handhold for
anyone grasping it to avoid falling. The ends of the handrail should be
turned in to the supporting wall or otherwise arranged so as not to con-
stlLute a projection hazard.

1910.23(e)(5)(ii) The height of handrails shall be not more than 34 inches
nor less than 30 inches from upper surface of handrail to surface of tread
in line with face of rlser or to surface of ramp.

1910.23(e)(5)(iii) The size of bandrails shall be: When of hardwood, at
least 2 inches in diameter; when of metal pipe, at least 1 1/2 inches in
diameter. The length of brackets shall be such as will give a clearance
between handrail and wall or any projection thereon of at least 3 inches.
The spacing of brackets shall not exceed 8 feet.

1910.23(e)(5)(iv) The mounttng of handraIls shall be such that the com-
pleted structure is capable of withstanding a load of at least 200 pounds
applied in any direction at any point on the rafl.

1910.23(e)(6) AU handrails and railings shall be provided with a clear-
ance of not less than 3 inches between the handrail or railhig and any
other object.

1910.23(e)(7) Floor opening covers may be of any material that meets the
followtng strength requirements:

1910.23(e)(7)(i) Trench or conduit covers and their supports, when located
in plant roadways, shall be designed to carry a truck rear-axle load of at
least 20,000 pounds.

1910.23(e)(7)(ii) Manhole covers and their supports, when located in
plant roadways, shall comply with local standard highway requirements
if any; otherwise, they shall be designed to carry a b'uck rear-axle load
of at least 20,000 pounds.

1910.23(e)(7)(iii) The construction of floor opening covers may be of any
material that meets the strength requirements. Covers pmjecting not
more than 1 inch above the floor level may be used providing all edges
are chamfered to au angle with the horizontal of not over 30 degrees.
All hinges, handles, bolts, or other parts shall set flush wit}i the floor or
cover surface.

1910.23(e)(8) Skylight screens shall be of such construction and mount-
ing that they are capable of withstanding a load of at least 200 pounds
applied perpendicularly at any one area on the screen. They shall also
be of such construction and mounting that under ordinary loads or im-
pacts, theywill not deflect downward sufficiently to break the glass below
them. The constructlon shall be of grlllwork with openings not more than
4 inches long or of slatwork with openings not more than 2 inches wide
with length unrestricted.

1910,23(a)(9) Wall openfngbarriers (ralls, rollers, picket fences, and half
doors) shall be of such construction and mounting that, when in place at
the opening, the barrier is capable of withstanding a load of at least 200
pounds applied in any direction (except upward) at any point on the top
rail or corresponding member.

1910.23(e)(1 0) Wall opening grab handles shall be not less than 12 inches
in length and shall be so monnted as to give 3 inches clearance from the
side framing of the wall opening. The size, material, and anchorinr+ of
the grab handle shall be such that the completed struc
of withstanding a load of at least 200 pounds applied in ; t

any point of the handle.

1940.23(e)(41) Wall opening screens shall be of such construction and
mnunl:ing that they are capable of withstanding a load of at least 200
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pounds applied horizontally at any point on the near side of the screcn.
They may be of solid construction, of grillwork with openings not more than
8 inches long, or of slatwork wlth openings not more than 4 inches wide
with length unrestricted.

[39 FR 23502, June 27. 1974, as amended at 43 FR 49744, Oct. 24, 1978;
49 FR 5321, Feb. 10, 1984]

§1910,24 Fixed industrial stairs.
1910.24(a) Application of requirements. This section contains speclfic-
ations for the safe design and cunstruction of fixed general industrial stairs.
This classification includes inte.rlor and exterior stairs around machinery,
tanks, and other equipment, and stairs leading to or from floors, platforms,
or pits. This section does not apply to stairs used for fire exit purposes, to
conatruction operations to private residences, or to articulated stairs, such
as may be installed on floating roof tanks or on dock facilities; the angle of
which changes wlth the rise and fall of the base support.

i 910.24(b) wherefized stairs are required. Fixed stairs shall be prnvlded
for access from one structure level to another where operations necessitate
regular travel between levels; and for access to operatfng platforms at any
equipment which requtres attention routinely during operations. Fixed
stafrs shall also be prnvided where access to elevaHons is dally or at each
shift for such purposes as gauging, inspection, regular maintenance, etc.,
where such work may expose employees to acids, caustics, gases, or other
haxmful substances, or for which purposes the carrying of tools or equip-
ment by hand is normally required. (It is not the intent of tYds section to
preclude the use of fixed ladders for access to elevated tanks, towers, and
similar structures, overhead traveling cranes, etc., where the use of fixed
ladders is common practice.) Spiral stairways shall not be permttted except
for special Iimited usage and secondary access situations where it is not
practical to provide a conventional stairway. Winding stairways may be
installed on tanks and similar round structures where the diameter of the

structure Ss not less than five (5) feet.

1910.24(e) Stair strength. Fixed stairways shall be designed and con-
structed to carry a load of five times the normal Hve load anticipated but
never of less strength than to carry safely a moving concentrated load of

1,000 pounds.

1910.24(d) Stair width. Fixed stairways shall have a mhnmum width of
22 inches.

1910.24(e) Angte of stairway rise. Fixed stairs shall be installed at angles

to the horizontal of between 30' and 50°. Any uniform combination of rise/
tread dimensions may be used that will result in a stairway at an angle
to the horizontal within the permissible range. Table D-1 gives rise/tread
dimensions which will produce a stairway wlthin the permissible range,
stating the angle to the horizontal produced by each combination. However,
the rise/tread combinations are not limited to those givenin Table D- 1.

Ang(e to horizontai

TABLE D-1

>5
Rise(in Treadrun ' A
inches)(inInchee)

.......tQ .: 71/2

..... ..38129% 7 3/4..... ....... .......... .,
...........

41°.44 ............................................ ... . ^:a... 81/4

43°22 s .:.:.: ................... ....... r...J....._. ..: 81/2
45° 00............................................................... ........ 8 3/4

46' 38.................................................... ................... 9

48° 16' ...................................................................... 91/4

49° 54' ...................................................................... 91/2

`93%4

91/4

9

8 3/4

8 1/2

8 1/4

8

1910.24(f) Stair treads. AII treads shall be reasonably slip-reststant and
the nosings shall be of nonslip firtSsh. Welded bar grating treads without
nosings are acceptable providing the leading edge can be readily identified
by personnel descending the stairway and provided the tread Is serrated or
is of definite nonslip design. Rise height and tread width shall be unifonn
throughout any flight of stairs including any foundation structure used as
one or more treads of the stairs.

Subpart D-Walking-Working Surfaces

1910.24(g) Stairwag platforms. Stairway platforms shall be no less than
the width of a stairway and a minimum of 30 inches in length measured
in the direction of travel.

1910.24(h) RaPlings and handraits. 8tandard railings shall be provided
on the open sides of all exposed stairways and stair platforms. Handrails
shall be provided an at least one side of dosed stairways preferably on the
right side descending. Stair railings and handrails shall be installed in ac-
cordance with the provisions of §1910.23.

1910.24(i) Vertical clearance. Vertical clearance above any stair tread to
an overhead obstruction shall be at least 7 feet measured from the leading

edge of the tread.

[39 FR 23502, June 27, 1974, as amended at 43 FR 49744, Oct. 24, 1978;
49 FR 5321, Feb. 10, 19841

§1910.25 Portable wood ladders,
1910.25(a) Application ofrequ.irements. Thls section is intended to pre-
scribe rules and establish minimum requirements for the construction, care,
and use of the common types of portable wood ladders, in order to insure
safety under normal conditions of usage. Other types of special ladders,
fr'ultpicker's ladders, combination step and extension ladders, stoclaoom
step ladders, aisle-way step ladders, shelf ladders, and library ladders are
not specifically covered by this section.

1910.25(b) M¢terials--(1) Requirenients appiicable to all wood parts. (i) All
wood parLs shall be free from sharp edges and splinters; sound and free
from accepted visual inspection from shake, wane, compression failures,
decay, or other irregularities. I.ow density wood shall not be used.

1910.25(b)(1)(ii) (Reserved]

1910.25(b)(2) [Reserved]

1910.25(c) Construction requirements.

1910.25(e)(1) [Reserved]

1910.25(e)(2) Porfnbie stepladders. Stepladders longer than 20 feet shall not
be supplied. Stepladders as hereinafter specifled shall be of three types:

Type I-Industrlal stepladder, 3 to 20 feet for heavy duty, such as utilities,
contractors, and industrial use. `

lype II-Commerc(al stepladder, 3 to 12 feet for medium duty, such as
painters, offices, and light industrial use.

Type III-Household stepladder, 3 to 6 feet for light duty, such as light
household use.

1910.25(c)(2)(i) Genera( requlrements.

1910.25(e)(2){i)(a) [Reserved]

1910.25(c)(2)(i)(b) A uniform step spacing shall be employed which shall be
not more than 12 inches. Steps shall be parallel and level when the ladder
is in position for use.

1910.25(c)(2)(i)(c) The minimum width between side rails at the top, inside
to inside, shall be not less than 11 1/2 inches. From top to bottom, the side
rails shall spread at least 1 inch for each foot of length of stepladder.

1910.25(c)(2)(i)(d)-(e) [Reserved]

1910.25(c){2)(i)(f) A metal spreader or locldng device of sufficient size and
strength to securely hold the front and back sections in open positlons shall
be a component of each stepladder. The spreader shall have all sharp points
covered or removed to protect the user. For lype III ladder, the pail shelf and
spreader may be combined in one unit (the so-called shelf-lock ladder).

1910,25(e)(3) Portabie nuig iadders.

1910.25(e)(3)(i) [Reserved]

1910.25(c)(3)(ii) Single Lsdder. (a) Single ladders longer than 30 feet shall
not be supplied.

1910.25(o)(3)()(b) [Reserved]

1910.25(c)(3)(iii} 7loo-secHon ladder. (a) Two-section extension ladders longer
than 60 feet shall not be supplied. A111adders of this type shall consist of
two sections, one to fit within the side rails of the other, and arranged in
such a manner that the upper section ca^ hP ^"°°4 °^a'-''

1910.251c)13)(iii)(b) [Reserved] 24

1910.25(c)(3)(iv) SecLionnl Cadtier. (a) Assemote¢ comomauoxts ot secuonaaz

ladders longer than lengths specifted in this subdivision shall not be used.
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1003 Building Cod'e 190

NOSING. The leading edge of treads of stairs and of landings at 1003.2.2.2 Number by Table 1003.2.2.2. The number of
the top of stairway flights. occupants computed at the rate of one occupant per unit

OCCUPANTLOAD. Ttre number of persons for which the
means of egress of a building or portion thereof is designed.

OPEN AIR SEATING GRANDSTANDS AND BLEACHERS..
Seating faeilities that are located so that the side toward which
the audieace faces is unroofed and without an enclosing.wall.

PANIC HARDWARE. A door-latching assembfy incorporating a
device that releases the latch upon the appiication of a force tn
the.direction of egress travel.

PUBLIC WAY. A street, alley or other parcel of land open to the
outside air leading to a street, that has been deeded, dedicated
or otherwise permanently appropriated to the public for public
use and which has aclear width and height of not less than 10
faat (30.45 mm):
RAMP. A walking surface that has a running siope steeper than
one unitvertical in20 units horizontal (5-percent slope).-.

ESVIE'PVING STANDS.. Elevated platforms tliat accommodate
not more tfian 50 persons: .. .
SMOKE-PROTECTEP ELSSEMBLY SEATING. Seatingserved ^
by means bf egress that is. not'subject.to smoke accumuladon - •
within or under a structure.,, . .,, .

STAIRi-A charige in elevation, consisting ofoneor more, risers.

STAIK4VAY. One or more flig$ts of staiis,' either exteri or or'
interior, with the necessary. landings and platforms. connecting
thein, to form a continuous and uninterrupted'passage from one
level to another.
STA.IIIWAY, EXI7TRIO&'A stairway that is open on at least one
side, exbept for required structuial eoltunns, beams; handrails,
andgLiaids. The adjoiningopen areas ahall lie either yards,,
courts^oz"publio ways: The other. sides of the exterioi staaway'
need not be open.'
STAIILWAY; INTERIOIi: A. stairway not nieetirig the defihitidn'
of an exterior stairvray.

STAIRWAY,' SPIRAL. A stairway having a closed ciroular form
inits planviegt witli uniform sectiori-shaped tread's attached to

-" and radiating about a minimum-diameter snpporling column. ;-'

HISTORY: Eff. 1•1-02 . . .

SECTfON 1003`GENERAL MEANS OF
EGRESS ' .

1003.1 General requirements. The general requirements spe@i--,
fied in this, secfion shall apply to all three elements of tha means -
of egresssystem, in addition to those specific requirements foi,
the exit adcess, the exit and the exit discharge detailed elsewhere
in this chapter: - - . .. - , , .
1003.2 Sysmm design. requirements. The means of egress system,
shall comply with the desigi requ;rements of Sections 1003.2.1
through 1003.2.13.7.1.

1003.2.1 Multiple occupancies. Where a building contains
two or more occupancies, the means of egress requirements
shall apply to each portioaof the builditig based on the
occupancy of that space. Wheretwo.or more occupancies
utilize portions of thesame means oP: egress system, those.
egress components shall meet the more stringent requite-
ments of all occupancies that are served.

1003.2.2 Design occupant taad:. In determin¢[g means of:
egress requirements, the number of occupants for whom
means of egress facilities shall be provided shall. be estab-
lisliedby the Iargest number computed inaccordance witH'
Sections 1003.2.2.1 through 1003.2.2.3.

1003.2.2.1 Actual number. The actual number of occu-
pants for whom each occupied space, floor or building is.
designed.

of area as prescrtbed in Table 1003.2.2,2.

TABLE 1003.2.2.2
MAXIMUM FLOOR AREA ALLOWANCES PER OCCUDANT

FLOOR AREA IN Sq. FT.
OCCUR4NCY PER OCCUA4NT

A riculttunl build(n 300 ss

AitcraRhan ars ^ - 500 ross

Ai[pottteaniual. -' -
9aggage clasn 100 gross
Baggage.bandling 15 gmss
tAmCOUr¢9 . . 20 gross

Waitin g arees 300 oss

Aaeembly
Gnmin tloors keno, sJols, ete. . 31 oss

Aisemb with fixed scats See Section 100.1.2.2.9

Assembly,vrithyiu 8xed seuts. '. ' . . ,
ConcenRaLed (chairs only-oot f,ced) 7 net .
6tanding space . ` ' 5 nct
Uuoonccntrated tablos endchaits LSnct

BnwLirigcentels,allrnv5perannsfor'eachlane- ' --
tncluding 15 feet of xunwag and for additional
ercns. - - 7 nct

$U61UG48a[Ca3::.`."` -.' Le0 , esa

Coumaoina-oUter than ftxed seetin arens 40 net

Dornrrtarles -^' ' ' 50 sst - t

CLasseodm nrce 20 nct
Sh'smndothcrvoeationalroomarees'- 50net.

E'x'drqsBroorns'! ' ' 50 ss

fFSFeb'ric9tioliendamenuf5cmrin aress 200 ross

Industdalereas 100 ss
. ., .<:... . . .. .

. instrtudonel, zmas'-
. .

Inpatient ttentruent areea 240 gross
..: OpPpatFeqt aceax. . . . . . . . 100 grosa
, Sfe lo ' atees' ' .- 120 ross

Kitclie ' I eunYmerciaL . - 200 sa

tiitirary.;
. . . .. . .. . - . -. -

RBSdiog rooras 50neC
''.$Iecken'e:.' '. IDO rasa.: .

Lackexiotlma - "- : 50 oss
.

Mercentile' •
..,...- .. .

- --' '
qreas on other fLoors . . ... 60 gross„
Basemeat and gcade floor arese -

'
30 gross

Sfora e,atock,shi in arees 300 rosg

Parkin are 200 uss'

ResidantiaL - 200 ross

SLretingrioks;swimmingpaols -. . ' '
Rink and pout .. 50 gmss
Decks. 15 ss

Sta eg andla<f'ornis 15 net.

Aceessory st.orageareas,mechanical
e ui ment room 300 rdes

Warehouses. ' $00 oss

Cor SL I squaze foot = 0.0929 m"

1003.2,23 Number by combination. Where occupants
from accessory spaces egress through a primary area,..the
calculated occupant load for the primary space shall.
include the total occupant load of the primary space plus

%,F,



201 Means of Egress 1003.3.4.4.1

inches (267 mm). The rise to the next alternating
tread surface should not be more than 8 inches (203
mm).

100333.11 Handrails. Stairways shaR have handrails on
each side. Handrails shall be adequate in strength and
attachment in accordance with Section 1607.7.

Eaceptions:

1. Aisle stairs complying with Section 1008 provided
with a center handrail need not have additional
handrails.

2. Stairways within dwelling units, spiral stairways
and aisle stairs serving seating only on one side
are permitted to have a handrail onone side
only.

3. Decks, patios, and walkways that have a single
change in elevation where the landing depth on
each side of the change of elevation is greater
than what is required for a landing do not
require haqdrails.

4. In Cttoup R-3 occupancies, a change in elevation
consisting of a single riser at an entrance or
egress door does not require handrails':

5. Changesin room elevations of otily one riser
within dwelling units in Group R-2 and R- 3
occupancies do not require handrails.

1003.3.3.11.1 Height. Handrail height, measured above
stair tread nosings, or finish surf2ce of ramp slope,
shall be uniform; not less than 34 inches (864 mm) and
not more than 38 inches (965 mm).

1003.33.11.2 Intermediate handrails: Intermediate
handrailsare required so that all portions of the stair-
way widthrequired for egress capacity are witbin 30
inches (762 mrn) of a handrail. On monumental stairs,
handi•ails shall be located along the most direct path of
egress travel.

100333.113 Handrail graspability. Handrails with a
circular cross sectioh shali have an outside diameter of
at least 1.25 inches (32 mm) and not gieater than 2
inches (51 mm) or shall provide 8 quivalent graspability.
If the handrail is not circular, it shall have a perimeter
dimension of at least 4 inches (102 mm) and not
greater than 6.25 inches (160 mm) with a maximum
cross-section dimension of 2.25 inches (57 mm): Edges
shall have a minimum radiusof 0.01 inch (0.25 mm).

100333.11.4 Continuity. Handrail-gripping surfaces
shall be continuous; without interruptian by newel
posts or other obstructions.

Exceptions:

1. Handrails within dwelling units are permitted
to be interrupted by a newel post at a stair
landing:

2. Within a dwelling unit, the use of a volute,
turnout or starting easing is allowed on the
lowest tread.

3, Handrail brackets or balusters attached to the
bottom surface of the handrail that do not
project horizontafly beyond the sides of the
handrail within 1.5 inches (38 mm) of the bot-
tom of the handrail shall not be considered to
be obstructions.

1003.3.3.11.5 Handrail extensions. Handrails shall
return to a wall, guard or the wallcing surface or shall
be continuous to thehandrail of an adjacent stairflight.
Where handrails are not continuous between flights,
the handrails shall extend horizontally at least 12

inches (305 mm) beyond the top riser and continue to
slope for the depth of one tread beyond the bottom
riser.

Exceptions:

1. Handrails within a dwetling unit that is not
required to be accessible need extend only
from the top riser to the bottom riser.

2. Aisle handrails in Group A occupancies in
accordance with Section 1008.12.

100333.11.6 Clearance. Clear space between a hand-
rail and a wall or other surface shall be a minimum of
15 inches (38 mm). A handrai] and a wall or other
surface adjacent to the handrail shall be free of any
sharp or abrasive elements.

1003.3.3.11.7 Stairway projections. Projections into the
required width at each handrail shall not exceed 4.5
inches (114 mm) at or below the handrail beight. Pro-
jections into the required width shall not be linuted
abbve the minimum headroom height required in Sec-
tion 1003.3.3.2:

1003.3.3.12 Stairway to roof. In buildings four or more
stories in height above grade, one stairway shall extend to
the roof surface, unless the roof has a slope steeper than
four units vertical in 12. units horizontal (33-percent
slope). In buildings without an occupied rnof, access to the
roof from the top story shall be permitted to be by an
alteruating tread device.

10033.3.12.1 Roof access. Where a staitway is provided
to a roof, access to the roof shall be provided through a
penthouse complying with Section 1509.2.

Exception: In buildings without an occupied roof,
access to the roof shall be permitted to be a roof
batch or trap door not less than 16 sqnere feet (1.5
mZ) in area and having a minimum dimension of 2
fe®t (610 mm).

10033.4 Ranips. Ramps used as a component of a means of
egress sbau conform to theprovisions of 8ections 1003.3.4.1
through 10033.4.9.

Exceptions:

1. Ramped aisles within assembly moms or spaces shall
conform with the provisions in Section 1008.10.

2. Curb ramps shall comply with ADAAG.

1003.3.4.1 Slope. Ramps.within an accessible route or used
as part of a means of egress shall have a running slope not
steeper than one urut vertica! in 12 units horizontal (8-per-
cent slope), The slope of other ramps shall not be steeper
than one unit vertical in eight units horizontal (12.5-per-
cent slope).

NSeception: Aisle ramp slope in occupancies of Group
A shall comply with Section 1008.10.

1003.3.4.2 Cross slope. The slope measured perpendicular
to the direction of travel of a ramp shall not be steeper
than one unit vertical in 50 units horizontal (2-percent
slope).

1003.3.4.3 Vertical rlse. The rise for any ramp run shall be
30 inches (762 mm) maximum.

1003.3.4.4 Minimum dimensions. The minimum dinien-
sions of means of egress ramps shall comply with Sections
1003.3.4.4.1 through 1003.3.4.4.3.

10033.4.4.1 Width. The minimutn width of a means of
egress ramp shall not be less than that requirad for
corridors by Section 1004.3.2.2. The clear width of a
ramp and the clear width between handrails, if pro-
vided, shall be 36 inches (914 mm) minimum.
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119.02
Note 7

Administrative regulations issued pursuant to
statutory authority have force and effect of law;
consequently, administrative agencies are bound by
their own rule until those rutes are duly changed.
Lyden Co. v. Tracy (Ohio, 07-17-1996)'76 Ohio
St.3d 66; 666 N.E.2d 556,1996,Ohio-1'12.- Admin-
istrative Law Aud Procedure (> 416.1; Admiiiistra-
tive Law Aiid Procedure 417

Guidelines promulgated by State Departmentof
Administrative Services (DAS) pursuaut to statute
governing granting of publla contracts to lowest
responsible bidder are not subject to requirements
goveming adoption of administradye rules; statute
eapressly provides that director.of DAS ig to estab-
lish policy andprocedure guidelinesin connection
with public works contracts, rather than 'rules"
which would be subjectto administrative require-
ments. Cleveland Const., Inc. Y. Ohio Dept. of
Adm. Serv.,Gen. Serv. Adm. (Ohio.App. 10. Dist.,
06-10-1997) 121O1uo App.3d 372, 700 N.E.2d 54,

STATE GOVERNMENTIX

appeal not allowed 80 Ohio St.3d 1426, 685 N.E.2d
239. States a 98

Administrative body may only promulgate regula Az.
tion consistent withahd predicated upon express or`j^
implicit statutory grant of authority. Midwesteru ^a
Collegeof Massbtherapy v. Ohio Med.•Bd (Ohmey

AApp. 10 Dist., 03-21-1995) 102 Ohio'71pp.3d 17 656 ^
N.E.2d 963, appeal noYallowed 73 Ohio St.3d 1428 ^
652 N.H:2d 800. , Administrative Law And Proce
dure,r.- 386 . ;.

Lottery Commission xules for a multi-state lottery
were vaHd despitefllmg one month before effecttve ,
date of the statute authorizing the Lotterg Commts -;at
sion to promulgate the rules for a mulfl-state loT:^

otery; the.Commission had the statiitory au[hority t ^
comply with the procedural requirements for rule
making, initiated the process after enactment of t
statute, but adopted the rules after the statute too^x
effect. Ohio Rouiidtable v. Taft (Ohio Com.Pl.,^
07-1$-2002).119 Ohio Misc.2d 49, 773 N.E.2d 1113
anna n^.:.. nc<n r..«e.:e., r^ a' - + ft

119.03 Procedureforadoption,amendment,orrescissionofrules;.flscalanalyses

d ion h la i f l ll h hemen ment; orresc o anyru e;ad agency s a comp y wtt tIn theadoption, ss
following procedurei

(A) Reasonable publlc notice shall be given in the register of Ohio at.least thirty days prtor^.
to the date set for a hearing, in the form the agency determines. The agency shall file coptes"^r,'•i
of the pubhe notice uude; division (B) of this seetion. (The agency gives publlc notice m the'
register of Ohio when ttie public notice is published in the register under that dtvtston7,

The pubhe notice shall include; - - ^ - . , _ . . - . . _ . . •.. :^i^

(1) A statementbf the agency's.intention to consider adopting,amending, or rescmdmg a'
rule; . . . _ , . . ^ - .. .. . s;,.

. . . . . . .^;.
(2) A synopsis of the proposed rule, amendment, or rule to be rescinded or a general*,

statement of the subject matter to which thee proposed ivle,amehdment, or rescission relates

iup se for adoptin a endin or rescinding the ruleA t teme t of the reason or3 g; m ,s a n p o g.( )
(4) The date, time, and place of a hearing on the proposed action,which.shall be not earltesr

than the thirty-first nor later than the ^ortieth day after the proposedrule, amendment, oi
rescission is filed under division (B)of thissection. .. ^ ^ ._ri'

In addition to publlc notice given in the,register of Ohio, the agency may givewhatever othe' ^
notice it reasonably considers necessary to ensure noti9e constructivelyisgiven to all.persong4
who are subject tp or affected by the proposed rule, amendment, or rescission.

`ts.^•The agency shall provide a copy ofthe public notice required under division (A) of th.
-

p
section^ toany person who reqiuests it and pays a reasonable fee, not to exceedthecost q
copying and mailing. - :. . . - . ,4 .

(B) The full text of the proposed rule, amendment, or rule tobe rescinded, accompanied :
the public notice required under division (A) ofthls section, sha0 be fded in electronic form
with the secretary of state and with the director of the legislative service commission. (If tn ^.
compliance with this division an agency-file's more than one proposed nile, amendment o'
resdission at the same time, and has prepared a public notice nader division (A) of this section .
that applies to more than one of the proposed rules, amendments, or rescissions, the agency
shall file only one notice with the secretary of state and with the director for a0 of tlte-

notice applies.) The proposed rule;proposed xules, amendments, or rescissions towhich the
amehdment, or rescission and publianotic8 shall be filed as required by this division at leas

ssixty-five days prior to the date on which the agency, inaccotdance with division (D) oftht
section, issues an order adopting theproposed rule, amehdment, or rescission

If theproposed rule, amendment,or rescission incorporates a text or otherniatertal by
reference,the agency shall comply withsections121.71 to 121.76 of the Revised Cod^
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q'^^= MINISTRA'1TVE PROCEDURE 119.03

-.The proposed rule, amendment„ or rescission sltall be available for at , least thirty.days prior
to the date of the hearin¢ at the office of the agencv in printed or other.legible. form without
charge toany person affected bythe proposal. Failure to furnish suchtextto any person
equesting it shaLlnot invalidate any action of the agency in connection therewith.

If the agency files a substanfive revision in the text of theproposed tule, amendment, or
tfull f ho ly file the tex o t emptescission-utider divlsion (H) of this section, it shall also pr

^pzoposed rule,amendment,I or rescission in its revised form in electronic fnrm with abe
secretaryof state and with the diuector of the legislative service commission.

The agency shall fde the rule summary and fiscal analysis prepared under section 121.24 dr
27.18 of theRevised Code, or both, in electronic form along with. a proposed rule,
inendment; or rescission or proposed mle, amendment, or rescission in revised form that is

51ed with the secretary of state or the director of the legislativeservice commission.

' The director of th^ Iegislative service commission shall publish in the register of Ohio the full
tezt of the original and each revised version of a proposed nile, amendment, or rescission; the

'^ull text of a public notice; and the full text of a rule summary and fiscal analysis that is filed
"with the direotor under this division.

(C) On the date and at the time and place desiahated in the notice, the aRency shall conduct
a public hearing at which any person affected by the proposed action of the agency may appear
and be heard in person, by the person's attorney, or both, may present the person's position,
aiguments, or`contentions, orally or in writing, offer and examine witnesses; and present

.evidence tending to show that the proposed mle, amendment, or rescission, if adopted or.
b:o'ffectuated, will be umeasonable or unlawful. An agency may permit persons affected by the

proposed nile, amendment, or rescission to present their positions, arguments, or contentions
..:-._ _. __,__ - .v_ ,.__-__ v- a.._ s..- _ ------- 61....e.:..d }.ec.-«e ....1..ML

t t fi ii i en ns or con onst on or argumen'andafter the hearing. A person who presents a pos
writingbefore or after the hearing is not required to appear at the hearing.

""At the hearing, the testimony shall be recorded. Such record shall be made at the expense
`of the agency. The agency is required to transcribe a record that is not sight readable oply if a

z;^ person requests transcription of all or part of the record-and agrees to reimburse the agency for
;';.. the costs of the transcription. An agency may require the person to pay in advance all or part

of the cost of the transcription.
`,.., In anyhearing under this section the agency may administer oaths or afftrmations.
T'; (D)After complying with divisions (A), (B), (C), and (H) of this section; and when the time
Wfoi legislativereview and invalidation under division (I) of this section has expired, the agency

may issue aa' order adopting the proposed rule or the proposed amendment or rescission of the
rnle; consisteat with the synopsis or general statement included in the public notice. At that
time the agency shall designate the, effective date of the rule, amendment, or rescission, which
shall not be earlier than the tenth day after the rule, amendment, or rescission has been filed in

'" . its final form as provided in section 119.04 of the Revised Code.•
(E) Prior to the effective date of a rule, amendment, or rescission, the agency shall make a

reasonable effort to inform those affected by the rule, amendment, or rescission and to have
avallable for distribution to those requesting it the full text of the rule as adopted or as
amended. . ^ ^ .

)If the governor; upon the request of an agency, determines that an emergency'requires
the immediate adoption, amendment, or rescfssion of a rule, the governor shall issue an order,

-Ithe text of which shall be filed in electronic form with the agency, the secretary of state, the
!; djiector of thelegislative service, commission; and the joint committee on agency. rute review,

-gthat the procedure prescribed by this sectton with respect to the adoption, amendment, or
, '; tescission of a specified rule is suspended. The agency may then adopt immediately the

. ehmergency rule; amendment, or rescission and it becomes effective on the date the rnle,
st;^',amendment, or rescission, in final form and in coinpliance with division. (A)(2) of section
" 119.04 of the-Revised Code, are filed in electronic form with the secretary of state, the director

of the legislative service commission, and the joint committee on agency rule review. If all
filings are not completed on the same day, the emergency rule, amendment, or rescissionshall

'^. Pe effective on the day on which the latest filing is completed. The director shall publish the
fUll text of the emergency rule, amendment, or rescission in the register of Ohio.

t
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x7 The emergencyrule, amendment; or rescission shall becomeinvalidat the end of the
Ir^: ninetieth day it is in effect. Prior to that date the agency may adopt the emergency rule

amendment, or rescission as a nonemergency rule, amendment, or rescission by complying with
II ^^ the procedure prescribed by this section for the adoption, amendment, arid rescission of i..

nonemergency rules. Theagencyshall not use the procedure of this division to readopt the
emergency rule, amendment; or rescission so that, upon the'emergency rule, amendment, or
rescission becbming invalld under this division, the emergency rule, ameadment, orrescission
will continue in effect without interruption for another ninety-day period, except whendivision
(I)(2)(a) of this sectionprevents the.agency from adogting.the emergeney rule, amendment,.or
rescission as a nonemergency rule, amehdment, or rescission within the ninety-day period.

This division. does not apply to the adoption of any emergency ru1e, amendment, or ^^
'"•' rescission by the tax-commissioner under division (C)(2) of section 5117.02 of theRevised -3^
Code. - . ,

) (G) Rules adopted by an authority within the department of job and family services forthe
administration or enforcement of Chapter 4141. of the Revised Code or of the department of.
taxation shall be effective without a hearing as provided by this section if the statutes pertaining

' to such agency specifically give a rightof appeal to the board of tax appeals or to a higher z'
aiithority.within the agency or to a court, and also give the appellant a right to a hearing on
such appeal. This division does notapply to the adoption of any rule, amendment, or A
rescission by the tax commissioner under division (C)(1) nr (2) of section 5117.02 of the .^
Revised Code, or deny.the right to file.-an action for declaratory judgmentasprovided in. r,
Chapter 2721. of the Revised Code &om the decision of the board of tax appeals.or of the f
higher.authority within such agency. , ,^

(H) When any agency files a proposedrule, an7endment, or rescission under division (B) of ;"^
this section, it sball also filein electronic form with the joint committee on agency rule review i.
the full text of the proposed rule, amendment, or rule tobe rescinded inthe same form and the ;L^
public notice required under division (A) ofthis section. (If in compliance:with this division.^ ^

fil h d l d i i ^ -an agency es more t an one propose ru e, amen ment, or resc ss onat the same time, add ;j
has given a public notice under division (A) of this section that applies to more than one of thes^i
proposed rules, amendments, or rescissions, the agency shall file only one notice with the joint"
committee for alluf the proposed rules, amendments, or rescissions to whiclithe notic'e
applies.) If the agency makes a substantive revision in a proposed rule, amendment, ori,^
rescission after it is filed with the joint committee, the agency shall promptly file the full text of '--^
the proposed nile; amendment, or rescission in its revised forin in electronic form vJith-the joint,
committee: Thelatest version of a proposed rule amenduient or rescission as filed with-the ', ,
joint committee supersedes each earlier version of the text of the same prdposed-rule,
amendment, or rescission. An agency shall file.the rule summary and fiscal analysisprepared
under section 121.24 or 127.18 of the Revised Code, or both, in electronic form.along.with
proposed rule, amendment, or rescission, and along with a proposed rvle, amendment,_ or
rescission in revised form,that is filed under this division.

This droision does not apply to:

:..(1); An emePgency rule, amendment, or rescission;

. (2) Any proposed rule, amendment, or rescission that must be adopted verbatim by an ^
agencypursuant to federal law or rule, to become effective within sixty days of adoption, M'
order to continue the operation of a federally reimbursed program in this state, so long as the ^
proposed rule contains both.of the following: . . .. . . . . . ,

(a),A statement that it is proposed forthe purpose of complying with a federal law or.ruie

(b) A citation to the federal law or nile that requires verbatim compliance.

.If amle or, amendmentis exempt from.legislative.review under division (H)(2) of tlrisa^i9,
section, and if the federal law or rulepursuant to which the rule or amendment was adopte.d,f^-
expires, .is repealed or rescinded, or otherwise terminates, the role or amendment, or it.^.,
rescission, is. , thereafter subject to legislative review under division (11) of this. sectio_ n F; ?

committee on agency rule review may recommend the ado hon`(I)(1) The joint P
concunent resolution invalidatinga proposed rule, amendment, rescission, or part thereof
finds any of the followingi-
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DNIINISTRATIVE PROCEDURE - 119.03
R

^
z,.(a) That the mle-making agency has exceeded the scopeof. its statutory authority in

^Flfroposing the rule, amendment, or rescission;

s'^-^ (b) That the proposed rule, amendment, or rescission conflicts with another rul amend-^̂,
ent, or rescission adopted by the same or a different rule-making agency;
^ .: . . . . .dM.rr

(c) Thatthe proposed rule, amendment, or rescission conflicts with the legislative intent in
euacting the statute under which the rule-making agency proposed the mle, amendment, or

fiescission;; . . . . . . .

(d) That the rule-making agency has failed to prepare a complete and accurate rule
^'summary and fiscai analysis of the proposed rule, amendment, or rescission as required by
Vsection 121.24 or 127.18 of the Revised Code, or both, or that the proposed mle, amendment,

Yescission incorporates a text or other material by reference and either the rule-making
ency has faIled to file the text or other material incorporated by reference as required by

^sagection 121.73 of the Revised Code or, in the case of a proposed ruteor, amendment, the
tmcorporation by reference fails tomeet the standards stated in section 121.72, 121.75, or

a
^121.76 of the Revised-Code.

u. .
^,,Thc joint committee shall not hold its public hearing on a proposed mle; amendment, or
^rescission earher than the. forty-first day after the original version of the proposed rule;
^amendment, or rescission was filed with the joint committee.

^.:-The house of representatives and senate may adopt a conourrent resolution invalidatmg a
yp.;proposed rule,.amendment, rescission, or part thereof. The concurrent resolution shatl state
wwhich of the specific rules, amendments, rescissions,: or parts thereof are invalidated. A
'1'concurrent resolution invalidating a proposed nile, amendment, or rescission sball be adopted
;^not later than the sixty-fifth day after the original version of the text of the proposed rule,

'amendment, or rescission is filed with the joint committee, except that if more than thirty-five
Fn,days after the original version is filed the rule-making agency either files a revised version of

the text of the pxoposed nile,. amendment, or rescission, or revises the mle summary. and fiscal
iy analysis,maccordance with division (I)(4) of this section, a concurrenr resoldtion invalidating

[he proposed rul e, amendment, or rescission shall be adopted notlater than the thirtieth day
he evised versios of theproposed rule or ntle summary and fiscal analysis is-&led. If,'id after t x

^R"after thejoint committee on agency rule review recommends the adoption of a concuxrent
.yt;resolution inv alidating a proposed rule, amendment, rescission, or part thereof, the house of

epresentatives or senate does not, within. the time remaining for adoption of the concurrent
0solution;^^hold five floor sessions at which its joumal records a roll callvote disclosing a

^•-^,.suf6Cient nnmber of inembers in attendance to pass a bill, the time within which that house
.^' may adopt the eoncurrent resolution is extended until it fias held five such floor sessions.

. Within five days after the adoption of a concurrenYresolution invahdatinga proposed rule,.
,`r; amendment, rescission, or part thereof, the clerk of the senate shall send the rule-maldng
^k; agency, the secretary of state, and the director of the legislative service commission in
^'^°, electronic form a certified text of the resolution together with a certification stating thedate on

which the resolution takes effect. The secretary of state and the director of the legislative
service commission shall each note the invalidity of the proposed,rule, amendment, rescission,

'R-"orpart thereof, and shall each remove the invatid proposed rule, amendment, rescission, or
part thereof from the file of proposed rules. Therule-making agency shall not proceed to

t;++--adop[ in accordaace with division (D) of this section, or to file in accordance with division
(13)(1) of. section 111.15 of the Revised Code, any version of a proposed tule, amendment,

concurrent resolutiont has been invalidated bt thereof th$' i i n o .yar parresc ss o ,
A:. Unless the house of representatives and senate adopt a concurrent resolution invalidating a
'-- proposed rule, amendment, rescission, or part thereof within the time specified by this division,

the. rute-making agency may proceed to adopt in accordance with division (D) of this section,
";orto file in accordance.with division(B)(1) of section.111.15 ofthe Revised Code, the latest

bersion of the proposed rule, amendment, or rescission as f'iled with the joint cominittee. If by
eoncurrerit resolution certain of the tules, amendments, rescissions, or parts thereof are
specifically invalidated, the rule-making agency may proceedto adopt, in accordance with

.+, division(D) of this section, or to file in accordance with division (B)(1) of section 111.15 of the
Revised Code, the latest version of the proposed rules, amendments, rescissions, or parts
thereof as fded with the joint committee that are not specifically invalidated: The rule-making
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agency may not revise or amend any proposed role;amendrnent, rescission, or part thereof that
hasnot been invalidated except aspYovided in thischaptei or in section111.15 oftheRevtsed
Code. . . . . . .. -. . . . _ . _ -

(Z)(a) 'A'proposed rule, amendment; or rescission that is filed with the aomt c0innuttee
under division (H) of this section oi'division (D) of section 111.15 of the RevisedCode shall be
carried over for legislative review to the next succeeding regular scssion of the general assembly
if theorigiriaF or any ievised version of the proposed rule, amendment, or rescission vs filed
with the jointi committeeon oiaftet the first day of December of any year.

(b) The latest version of any, proposed rule, amendment, or rescission that is subject to a.
division (I)(^)(a) of this section, as filed with the joinrt commi[tee, is subject to legislative revrew
and invalidation in the next succeeding regular session of the general assembly in the'same^tx!
manner as if it were the original version of a proposed rule, amendment, or rescission that had
been filed with the joint committe.e for the first time on the first day of the session: A rule
making agency shall not adopt in accordance ivith division(D) ofthis section; or file m t'.
accordance with division (B)(1) of section 111.15 of the Revised Code, any version of
ptoposed rule, amendment, or rescission that is subject to division (I)(2)(a) of this section until
the time for legislative reviewand invalidation, as contemplated by divisioh (I)(2)(b) of this
section, has expired. , . . _ .. -

(3) Invalidation of any version of a proposed rule, amendment, rescission, or part thereof by,
concurrent resolution shall prevent the rule-making agency 'from insfltuting• or continuinig^.;_.+
proceedings to adopt any version of the same. proposed rule, amendment, rescission;orpart;
thereof forthe duration of the general assembly that invalidated the proposed rule, amend-
ment, rescission, or part thereof unless the same general assembly adopts a concurrent
resolutionpermitting the, rule-making ..agency to institute or continue-such proceedings:'^J-

The failuie of the general assembly to invalidatea proposed rule, amendment, resciSSion; or
part tkereof under this section shall not be constrned as a ratification of the lawfulness or
reasonableness of theproposed rule, amendment; rescission, or any part thereof or of
validity of theprocedure by which the proposed rule, amendment, rescission,or anypart 4
thereof was proposed or adopted. - -

(4) In lieu ofrecommending a concurrentYesolution to invalidate a proposed 7ule, amend
ment, rescission, or part thereof 6ecausethe rule-ma&ingagency has failed toprepare a`
complete and accurate fiscal analysi@,, the joint committee on agency rule review may issue,
a one-time basis, for rules, amendments,'rescissions, or parts thereof that have a fiscal effect on. ;^
school districfs, counties, townships, or municipal corporations, a finding that ttie'rnie summary°^,^.
and fiscal analysis is incomplete or inaccurate and order the nile-making agency'to revise the
rule summary and fiscal analysis and'refile it with theproposed rule, amendment; rescission; or 1
part thereof. If an •emeigency rnle is filed as a nonemergency rule before the end of the ;^i
ninetieth day of the emergency rule'seffectiveness, andthe joint committee issues a finding:k'
and orders the rule-making agency to refile under division(I)(4) of tliissection, thegoverno; k.
may also issue an orderstating thaf ^the emergency rule shall remain in effect for an additional'
sixty days-after the ninetieth day ofthe emergencyrule's effectiveness. The governor's orders
shall be filed in accordance with division (F) of this secfion. -Thejoint committee shall sendin' &
electronic formto the rule-maldng agency, the secretary of state,: and the director ofthe
legislative service commission a certified text of tlie"finding and order to revise thernle
summary and fiscal analysis, which shall take intmediate effect.

An order issued under diviston (I)(4) of this section shall prevent the rule=making agency;. ^;.
from instituting or continuing proceedings to adopt any version of the proposed 61e, ?^7
amendment, rescission;or part thereof until the rule-making agency, revises the rule summary
and fiscal analysis and refiles it in electronic. form with the joint committee along with the

aproposed rule, amendment, rescission, or part thereof. -If the joint comroittee finds therule^'-tg
summary andfiscal analysis to be complete and accurate, the joint committee shall issue a nevd j ê
order noting that the rule-making agency has revised and refiled a complete.and accurate rule
snmmary aad fiscalanalysis. - The joint committee shall send'in electronic form to -theruleF
making agency, the sec.tetary.of state; and the director of the legislative service commisston a
certified-texe of this new order. -The secre"tary of state and the director of the legislativeservice;.r
commission:sball each linkthis order to the proposed rule, amendment, rescission, orparE:.
thereof. The rule-makingagency may then proceed to adopt in aceordance with'division(D
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ADMINISTRATIVE PROCEDURE 119.03

of this section, or to file in accordance with-division (B)(1) of section 111.15 of the Revised
^gCode, the proposed rule, amendment, rescission, or part thereof that was subject to the finding

^a'and order under division (Il(4) of this section. If the ioint cotumittee determines that the
revised nile summary and fiscal analysis is still inaccurate or idcamplete; the joint committee

,,shall recommend the adoption of a concurrent resolution in accordance with division (I)(1) of. . . . . .a...
;this section.

ri20D2 S 265, eff. 9-17-02; 1999 H 470, § 6, eff. 4-1--02; .1999.H 470, § 3, eff. 4-1-O1; 1999 H.470, § 1,
7-1-00; 1999 S 11, § 6, eff. 4-1-02; 1999 S 11, § 3„ eff. 4-1-01; 1999 S 11, § 1, ef£ 9-15-99; 1994 S

3, efE 8-16-94; 1984S 239, eff, 1-1-85; 1984 112,44, 1983 H 291; 1981 H 694, H 1; 1979 H 657, H 204,
^S 8; 1978 S 321; 1977. H 25, H 257, S 43; 1976H 317; 1969 H 1; 1953 H 1; GC 154-64)

Uncodifled Law

2002 S 265. § 3, eff. 9-17-02, reads:

(A)(1) Except as otherwise provided in division
(A)(2) of this section, secflons111.15,119.03, and.
119.032, as amended by this act, and. sections
121.71, 121'.72, 121.73, 121.74; 121.75,. and 121.76 of.
the Revised Code first apply.one month after the

?J^"effective date of this act. The State Libirnry Board
shall use the emergency rule-making procedure of

:y;^division (F) of section 119.03 of the Revised Code
to designate depository ]ibraries under division (J)

of section 3375.01 of the Revised Code in anticipa-
tion of section 121.74 of the Revised Code becom-
ing first applicable.

(2) The amendment by thisact to division (F) of
section 119.03 of theRevised Code first applies on
the effective date of this act.

(B) As used in Sections 4, 5, 6, and 7 of this act,
"date of first applicabtlity" means the date of first
applicability specified in division (A)(1) of this sec-
flon.

Historical and Statutory Notes

:?= Amendment Note: 2002 S 265 added the second
'paragraph of division (B), relating to compliance
with sections 121.71 to 121.76 of the Revised Code;
insertcd "escept when division (I)(2)(a) of this
section prevents the agency from adopting the

g^ eamergency rule; amendment, or rescission as a non-
h1. 1; emergency rule, amendment or rescission within the

ninety-day period" in the second paragraph of divi-
tf` sion (F); inserted "or that the proposed rule,

amendment, or rescission incorporates a text or
other material by reference and either the rule-
maldng.agency has failed to file the text or other
material incorporated by reference as required by
section 121.73 of the Revised Code or, in the case
of a. proposed. nde or amendment, the hrcorpo-
ration by reference fails to meet the standards
stated in section121.72, 121.75, or 121.76.of the
Revised Code" in division (I)(1)(d).

Cross References:5.. . . . . _ . . . :. .
Agro Ohio fnnd, director of agrictrlture depzrtment Standards for cmnsure of teachers, 3319.23

i to conduct public hearing, 924.12 Water pollution. eontrol, rules, credible data orite-
Mitigation proposals, evaluation, 6111.31 . ria, 6111.51

Ohio Administrative Code References

Administrative hearings, OAC 173-2-05

Adoption of rules, OAC 4703-4-03

Method of notice for public hearings, OAC
3304-1-08, 3304:1-21-17

s'̂ t ! Notice of change of address, OAC 4755-3-08

Notice procedure, OAC 51?A:2-141
NotiScatlon'of public hearings, OAC 4775-4-01

Piocedure for, adoption, amendment or rescission
of rules, OAC 125-3-01

Procedure for adoption of rules, OAC 4753-1-01

Public notice, OAC 4766-1-01

Public notice: adoption, amendment or rescission of
1rules, OAC 4115-3-05

PubGe notice of promulgation of rules, OAC
127-1-02

Public notice of proposed rule adoption, amend-
ment, or rescission, OAC 3333-1-06;

4501:5-1-01

Public notice of proposed rules, OAC 3750-15-05

Public notice of rule adoption, amendment, or re-
scission, OAC 4765-2-04

Public hearings on adoption, amendment, or rescis-
sion of rules: methods of public notice, OAC
4761:1-1-01

Public notice of rules,,OAC 122-1-01

Public hearings bn adoption, amendment; or rescis-
sion of mlesi methods of public notice, OAC
4761:1-1-01

Public.noticeof proposed rule adoption, amend-
meut or rescission, OAC 4501:5-1-01

Public. notice of the adoption, amendment, or re-
scissionof rules, OAO 111-7-01

Rule for giving public notice, oAC 4101:14-1-08

Unclaimed funds, public notice, adjudication hear-
ing, OAC Ch 1301:10-2

203 .



'ractice Aids
rey, -OhioReal Estate. Law and PraG
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iale-Consent of Beneftciaries.

issue of a common-Iaw marriage. u,

;tate (Cuyahoga 1966) 7'Ohio F:pp.2t1!

7d 547, 360.0.2d 404.
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2125,01
2125.02

ACTION FOR WRONGFUL DTATI-I

Civil action for wrongfnt death
Proceedings; damages allowable; linvtation of actions; statute of repose for produc

clzims; abandonment of de '" ' - - - `
2125.03 ^Distribution of award
211-25.04: , New•action :.. , ^

Westlaw Electronic Research

See Westlaw Blectronic Research Guide following the Preface.

UncodiCied "Laiv

.^•,1987 H 1, §3, eff. 1-5, 88, reads, in pazt (D) It not recoverable in wrongful deathact3ons under
is'.the intent of theGeneral Assembly in enacting'Chaptei 2125. of the RevisedCode, as found bythe
`secflon 2315.21 of the Revised Code in this act to Supreme Court in Rubeck v. Huffman; 54 Ohio St.
riecogniae that punitive or exemplary damages are 2d 20 (1978).

'Comparative Laws

.=ILCS 740 180/1 et seq.Ky.-Baldwin's KRS 411.130 et'seq.
Ydd.^=West's A.LC. 34-1=1-2. ^ - ^^ - Mich.-=M.C.L:P:. § 600.2922.

Cross References

^KcSdnS against political subdi3isions; 2744.05- Order in which'debts to be paid, 2117:25
s`Yvil action for injury caused by criminal act barred Payment of debts after tluee months; 2117.15

by certain criminal convictions arising out of
°same act, tort action defined, 2307.60
ieign wards and guardians, 2111.43

aw,not to limit damages foi wrongfnl death,' 0
reanstArtI§19a,...... . .i... ... j

tation on damages recoverahleagamststate
in`ifersity-or college, exception forwroHgful

-ftaIhtiction,.3345.40.-

Powers of guardian of person and estate, 2111.07

Poivers of trustee for person who has disappeared,
2119.03 ;^. - ..-. .. . .. . .

Presentation and allowance of creditor's claims;

Prnduct-liability a.etions, claimantde6ned, 2307.71
Uninsiured and undeiinsured motoiist coverage,oNV'efiicle insurance,policies allowed to treat

TElaitris for bodily, injuryyto ohe:persoa assirigle
m0937.44 -- - !^ ^^

.

Law Review and Journal Commentaries
se,r'CSnvinal Corporation Is Ohio Preparedfor Tort bawrI Protecfi5n Of Prenatal Life Through
bra}e'Crimittal Prosecutions for Workplace Wrongful Death Statutes-C4iflque Of Giardtna v.
f[ses7!Comment.45ClevStLRev,135 (1997)., Bennett.,11^..N.J. 412, 545 A.2d 139 (1988), Note.

es Recoverable in SurvtvorshipAottrons as 15 U Dayton L Rev 157 (Fall 1989),
pueEl-to Wr6ngfuP^Death Actions, WilltamK. • '^'-, ^" -• ' ' " ^

€4'';gp'd Sean,'AMcCarter. 21 Lake Legal = WlongfulDeath Suits for FetusesCmin, David B.
s^10.^(Apri1 1998)..:: •.. .. ^, ^; - ;: •^ Rovella. 18 Nat'P L'J A6(July 15; 1996)

vV'7I)amage's-in Wrbhgful Death,'Gary N.
%CIev`St L ReV 301(May 1971).:':

;0vil ac.tion fos wtongful dee;th

u'the death-'of a person is cailsed bywi'ongful 2ct neglect or`default which
^e'enfttled the parfy irijhred to maintain an action and recover damages ifQ;

ot ensued, the person who would have been;Jiable zf death hadnot
e,.;adrnulistrator or..executor;.of the.,estate:,,of.such person, assuch

:273



N; FOR WRONGFUL DE

administrator or executor, shall be liable to an action for damages, notwithstand
the death of the person injured and althougli the death was caused under circ
stances wllich make rt aggravated murder murder,or manslaughter When':, . .
action is against such administrator or executor, the damages recovered shall li
valid claim against the estate of such deceased person. No action for the wron ,
death of a person may.be maintained against the owner or lessee of the real prop;
u npo which the death occurred if tlie cause of'the death was the vitllent unproo^

,act of a party other than the owner lessee, or a person under the control of
owner or lessee, unless the acts or omissions of the owner, lessee, or person under."'fli
control of the owner or lessee constitute gross negligence.

When death is caused by a wrongful act negiect, or default in another state
foreign country, for which a right to mauitam an action atid rec•over dainages is gid _
by a statute of such other state or foreign country, such right of action may b
enforced in. this state. Every such action shall be comnlenced witlun the t n
prescrlbed for the commencement of sqch actions by the statute of snch other statet i
foreign country;-

The same remedy shall apply to any such cause of actlonnow existing and to any
such action commenced before January„1, 19^2,.or attempted to be commenced i .
proper time and now appearing on the filesof any court within this state, and no;
prior law of this state shall. prevent the maintenance of. such eause of . action:`•
(2001 S 108, § 201, eff 7-6-01; 2001 S 108, § 2 02, eff. 7-6-01; 1996 H 350, eff. 1
27-97 r; 1981 H 332, eff. 2-5-82; 1953 F711; GC 10509-166)

t See Notes ofDecisions and Opinions, Sfate e.e rel. Oliio Academy of.yYial.LaNyeis v; Sheward. (Ohiq99 86 O i S d19 ), h o t.3 451, 715 N.E.2d 1062. _ ,.

. . , .. . . .: . . . ...... .. Uncodified Law

2001 S 108, § 1, eff. 7-6-01, reads: --- •^ (A) In Sectios2.01 of this act:

"It ts the.iufent of thiS •aci'(1) to repCal Ylre"Tort
Reform Act, Am. Sub. I-I.B. 150'of the 121st Gen-
eral AAsembly; 146:Ohio Laws3867,in c.onformity
with tI{e Supreme Cqurt of.Ohio,'s decisioq in State,
exrel Ohio Academy of T7ia1 Lawyers; v. Sheward
(1999), 86 Ohio St.3d 451; (2) to clarify the status
of the law; and (3) to revive the law as it existed
prior to the Tort Reform Act,

_ c v. o.vo, g ^ cn i=U-ur reaasf m part apparent erPor

•" ' - 'I3istortcalaud Statutory,Nutes '- ^
Ed. Note The amendment of this section by

1996-I3'350, eff: 1 27 97 was repeal"ed.by•2001 S
108 , § 202,,effo-7 6.Ol See,Baldwi.n"s Ohip Legis-
lative Seivice Annotated, 1996, page 10/L.-3379, and
2001, page 6/L-1441, or the OH-LEGIS or OH-
LBGIS-OLD database on Westlaw, for original
versions of these Acts.

(3) Sections 109.36, 2117.06; 2125.01, 2125.02,
2125.04^ 230510, 2303.16; 230527;2305.38;230731;
2307 3212307 75, 2301 $0, 2315!01, 2315:19; 2501.02;
2744.06, 3722 .08, 4112.14, 4113 52, -4171 10 - and
4399.18 o, the Revised Code, are: revived and
amendesupersede the.versions of the samesec-
ttons that are repealed by Section 2.02 of tbts. act,
and mclude amendments that gender neutralize the
language of the sections (as contemplated by sec-
tton'131'"nfl`thF Revicari f'nrlPl nnri tl,. ..-l

recovgr,damages if death had-not ensued the-:per,-
sop who,,would.have'been hable if death had.not
ensued, or the administrator,or- dxecutor of•,the
estaterof sucp; person, -as. such ^ administrptor•, or
executor, shall be liable to;an, action for, damages,
notwithstanding the death of the person injured and
ltUou h th de th da g e, y a was cause under circumatancesPre-1953 H 1 Amendments:

114 v 438 s ^^}uch make' it a r7 6 AvaCed^ murder;gg i{rurder, of"mari-
„Amgndment,Tlote 19961I3,350 rpwrote..this sec 1 lslaughtpr wheathe actipn;iaagamst:such adptin-

tton which prior thereto read: istratoz or @xe,cutqr the damages recoY ered sltaU.;be.. , f^ . .. ,. 7 , . . ,.s
°When thedeath of aperson is cause

.
, d by wrong., a valid c^laium lagamst the estate of sucli deceased

ful ^act,'neglect, or default'ivhrch would'haLe enh person •No achon for'tfie wrongfuldeath' of a
tled•the party-injured to maintainan`'action and •^persoumay be maintainedagainst the owner or
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ice § 258, Calculation of Dam-

ice § 259,Reducpon of Dam-
untiff's Pereentage of Tortious

ce § 262, Judgment.

[s Liability § 82, Contributory
er Contributory Tortious Con-

:e Aids

Practice § 6:16, Motions for
it Piled by a. Defendant in a
-Comparative Negligence or
nduct.

to give them wide berth, and
sometliinghit her automobile,
evidencethat clricken was in
vel a[ any time prior to impact,-
ationary or moving in same
, or that chicken did not sud-
orist's path. Snider v. Town-
)ist., Mercer, 10-03-2005) No.
267; 2005 wL 2416334, Ume-
oa 244(41.1)

two causes contribu(e to inju-
is defendant's negligence and
of God," liability;shall attach
tifrs damage would not bave
endant's negligeace. Davisv,.
isp., Dist. # 9 (Ohio Ct.CL,
3-12298-AD, 2004-Ohio:3583,
ueported. Negligence.cc;z 423

," in its legal significance in
and proximate cause, means

er, -result of natural causes,
violent storms, lightning and
"an' act of God" must pro-
nature, or force of elements

aan must have had nothing to
Ohio Dept. of Transp., Dist.
7-2004) No. 2003-12298-AD,
WL L515011, Unreported.

tron tripped in shopping ma0
ien and obvious danger; and
hd not breach any duty in
a business invitee; curb was
white paint outline, curb. was
e,whereas the roadway waa
is likely madeofasphalt or
ite outline around the curb
ron acknowledged she would
ad looked down, and witness
sufficient. Carhe v, Cafaro
!. Belmont, 03-18-2004) No.
9, 2004 WL 549461, Ume-
'1127

id obvious doctrine, home
ad no duty to wamsocial

1'j;2lilliPROCEDIIRE

uest that railing around stairwell opening in floor
"of^great ioom, leadingdown to a basement, was
rVmoved, even (houghguest was presumably dis-
tracted by unrollingwallpaper border when she
vi2lked'baolcivaxdsinto operiing, where guest knew
ttiat opening was there, and that reIlfngartiund it

,,hadbeeri removed. I,inquist v. Sutek (Ohio App. 5
S^:DisE.; Stark;-12-08-2003) No. 2003CA00124,
^26.03-Ohio-6793, 2003 WL 22950833, Umeported.

Negligence 9;- 1020; Negligence 1x- 1040(4)

qmparative negligence principles are inapplica-
ble to a traffic injury case where decedent's negli-

•gence in failing to maintain an assured clezt dis-
teace is the sble proxiinate cause of his injury when
he proceeds more than 2600 feet without making

° isstopped because-of debris andbroken glass on
the highway; the driver of the truck isnot negligent

eny effort to'avoid hitting-a truck in its path which

because it is reasonable for him to remain where he
had stopped on the.highway and the driver-ofthe
flat bed truckwhich loses its load of wood and glass
on tbe highway is relieved from potential liability
for tiegligently blocking the highway with debris by
the,.interveniag, independent conduct of the motor-

^'. ist who fails to maintain an assured clear distance.
:.. Sabbaghzadeh v. Shelvey (Ohio App. 9 Dist.;Lo-

;ain, 0.6-14-2000) No. 98CA007244, 2000 WL
163322,.Umeported; appeal not allowed 90 Ohio

' St.3d 1443, 736 N.E-2d 904.

2315.33

Hole in store parking lot in which shopping cart's
wheel fell,.causing cart to tip and shopper's minor
elilld to be thrown from cart and injured,was an
open and- obvious dangerous condition; and thus
store owner bad no duty to protect shopper or child
froin the hole; shopper described crack as being 21
inches in length and an inch or two in depth at the
timeof the incident. Voelker v. Mark Glassman,
Inc: (Obio App. 8 Dist., Chyahoga, 07-24-1997) No.
71999, 1997 WL 33796162, Unreported. Negli-
genceQ- 1076

2. : Intenttonal tort
Restaurant's mats near counter were an open

and obvious hazard, and thus, restaurant owner did
not owe customer a duty to protect her from them,
despite claim that mats .were difficult to see; cus-
mmer knew restauraat had mats in front of store,
having been to restaurant several times before,
customer stepped on other mats that.were exactlyy
the same,.customer waited in restaurant for 15
minutes with an vnobstructed view of area prior to
her fall, customer knew floor mats occasionally
flipped up, fall occurred when restaurant's lights
were, on during daylight hours, mats and flooring
were noYthe same color, and mats had black trim
designating the edges.Brown v. The 1Wins Group-
PH LLC (Ohiq App. 2 Dist., Clark, A8-12-2005) No.
2004CA59, 2005-01io-4197, 2005 WL 1939888, Un-
reporterl. Negligence 4^- 1076

2315.33 . Contributory fault not bar to recovery of damages

ingThe contrbutory fault of a person does not bar the person as plaintiff from recover
damages that have directly and pro3dmately resulted from the tortious conduct of one or more
other persons, if-.the contributory fault of the plaintiff was not greater than the combined
tortious conduct of all other persons. fromwhom the plaintiff seeks recovery ih this action and
of all otherpersons from whom the plaintiff does not seekrecovery in this action. The court
shalldiminish any compensatory damages recoverable by the plointiff by an. amount that is
proportionately equal to the percentage of tortious conduct, of the. plaintiff as' determined

- ,pursuadt to section 2315.34 of the RevisedCade.

(2004 S'801 etf: 4-7-05; 2002 S 120, eff: 4-9-03) ---

Historical and Statutory Notes

Amendment Note: 2004 S 80 deleted: the. last "This sectlon does not apply to actions described
sentence, which read: . - ., in sectlon 4113.03 of the Revised Code."

Encyclopedias

Research References

OH Jur. 3d Carriers § 181, Negligence or Assump-
fion of Risk; Generally.

OH Jur. 3d Contribut{on, IndemniIy, & Subroga-
tion § 85, Persons Entitled to or Liable for Con-

^ tributiqn.

OH- Jur. 3d Contribu$on, Indemni[y, & Subroga-
tion § 87, Measure,of Contribution.

OH Jur. 3d Negligence §66, Proximate Cause.

1 OH Jur: 3d Negligence § 182, WhereComparative

OH Jur. 3d Negligence § 217, Contributory Negli-
gence Under Comparadve Negligence Doc-
trine-Infereuce orPresumption o$i PlaintfPEs

^NegGgence.- ^ ^

Treatise$ and Practice Aids

Ohio -Personal Injury Pmctice § 1:8, Introduction
to Case Assessment-Aspects of Case Assess-
ment Guidelines-Evaluation of Possible Defens-
es.

Ohio Pen;onal Injury Practiee § 6:16, Mntions for



3781.061

Insurance plan parttcipation 1

1. Insurance plan participation
Notwithstanding the provisions of RC 303.21,

3781.06, and 3781.061, RC 307.37(A)(2) authorizes
a county to include, in its building code, regulations
needed for participation in national flood insurance
program, including regulations that govern the pro-

Notes of Decisions

hlbition, location, or construction of b
structures for agricultural purposes in unufc
ed areas of the counTylocated within.'t}
plain; further, RC 307.85 provides genera.^?a
ry for a county to participate in the nati6n `
insurance program by adopting procedures o
ing actions that are not prohibited by tfii^
Constitution or in conflict with the laVJS"
OAG 91-028.

BOARD OF BUILDING STANDARDS

3781.07 Board of building standards; qualifications; terms

There is hereby established in the department of commerce a board of building staii
consisting of eleven members appointed by the governor with the advice and consenfl o
senate. The board shall appoint a secretary who shall serve in the unclassified civil ser'v îce'
a term of six years at a salary fixed pursuant to Chapter 124. of the Revised Code. Th'e^.'f!
may employ additional staff in the classified civil service. The secretary may be removp^ a
the board under the rules the board adopts. Terms of office shall be for four:;yel'
commencing on the fourteenth day of October and ending on the thirteenth day of Octo
Each meniber shall hold office from the date of appointment until the end of the te
which the member was appointed. Any member appointed to fiIl a vacancy occurring prio
the expiration of the term for which the member's predecessor was appointed shall holdoffi
for the remainder of such term. Any member shall continue in office subsequedC totl,
expiration date of the member's term until the member's successor takes offce, or uutil
period of sixty days has elapsed, whichever occurs first. One of the members appointed toi
board shall be an attomey at law, admitted to the bar of this state; two shall be registere
architects; two shall be professional engineers, one in the field of inechanical and one iif
field of structural engineering, each of whom shall be duly licensed to practice such professiF
in this state; one shall be a person of recognized ability, broad training, and fifteenye^
experience in problems and practice incidental to the construction and equipment of buil
specified in section 3781.06 of the Revised Code; one shall be a person with recognized abii'
and experience in the manufacture and constmction of industrialized units as defined in secti
3781.06 of the Revised Code; one shall be a member of the fire setvice with recognized abilil.,
and broad training in the field of fire protection and suppression; one shall be a person wttha
least ten years of experience and recognized expertise in building codes and standards and th^
manufacture of constmetion materials; one shall be a general contractor with experience:;
residential and commercial construction; and one, chosen from a list of three names the Oliic -
municipal league submits to the govetnor, shall be the mayor of a municipal corporation;,i^tlr,+
which the Ohio residential and nonresidential building codes are being enforced in the
municipal corporation by a certified building department. Each member of the board, n6
otherwise required to talce an oath of office, shall take the oath prescribed by the constitutionr
Each member shall receive as compensation an amount fixed pursuant to division (J) of sectioti
124.15 of the Revised Code, and shall receive actoal and necessary expetues in the perform^
ance of official duties. The amount of such expenses shall be certified by the secretary of the

'board and paid in the same manner as the expenses of employees of the department 0
conimerce are paid.

(2005 I-I 66, eff. 9-29-05; 1998 S 142, eff. 3-30-99; 1995 S 162, eff. 10-29-95; 1989 H 222, eff. i1-3-89,
1982 S 550; 1977 H 1; 1973 S 131; 1970 H 967; 1969 H 709; 132 v H 93; 129 v 1434; 126 v 912; 1953 11'5
1; GC 12600-285)

1995 S 162, § 5, efi 10-25-95, reads: Within
ninety days after the effective date of this act, the
Govemor shall appoint to the Board of Building
Standards a member who has at least ten years of
experience and recognized expertise in building
codes and standards and the manufacture of con-

Uncodified Law
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struction materials pursuant to section 3781.07 of
the Revised Code, as amended by this act, to a
temr ending on October 13, 1999. Thereafter,
temis of ofHce of this member shall be as provided
in section 3781.07 of the Revised Code.
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C.J.S. Health and Environment §§ 35, 51 to 54, 56
to 64.

Encyclopedias
OH Jur. 3d Buildings, Zoning, & Land Controls

§ 331, Effect of Failure to Comply With Law or
Rules.

Research References

3781.09 Rules of procedure

The board of bullding standards may adopt its own rales of procedure not inconsisten
sections 3781.06 to 3781.18, inclusive, and section 3791.04 of the Revised Code, anc
change them in its discretion. The votes of a majority of tbe members of the boaaz
required for the adoption of any rule or regulation, or amendment, or annulment thereQry
full and complete record of all proceedings of the board shall be kept which shall be op^e,
public inspection and authenticated in the manner provided in section 121.20 of the R^e'v

Code.

(1953 H 1, off. 10-1-53; GC 12600-287)

Historical and Statutory Notes

Pre-1953 H 1 Amendments: 110 v 350

l.ibrary References 4y

Health a392. C.J.S. Health and Environment §§ 35, 51 to 54

Westlaw Topic No. 198H. to 64.

Encyclopedias
OH Jur. 3d Buildings, Zoning, & Ixnd Controls

§ 331, Effect of FaIlure to Comply With Law or

Rules.

Research References

Law Review and Journal Commentaries

Ohio Board of Building Standards-Public In- of Building Standards Staff. 2000 Code Ne
volvement in the Rulemaldng Process, Ohio Board (September/October 2000).

3781.10 Duties; separate residential and nonresidential building codes; local resi;i
dential code conflicts prohibited; personnel of local building^
departments to be certified; conditions

boazd of building standards shall formulate and adopt rules governing H?e4.(A)(].) The
erection, construction, repair, alteration, and maintenance of all buildings or classes._4€(

including land azea incidentalt:,.buildings speci5ed in section 3781.06 of the Revised Code,o,
those buildings, the construction of industrialized units, the installation of equipment, andtha;
standards or requirements for materials used in connection with those buildings. The tioaiq
shall incorporate those rules into separate residential and nonresidential building codes. "i7?e?',.
standards shall relate to the conservation of energy and the safety and sanitati on of those _

buildings.
(2) The rules governing nonresidential buIldings are the lawful minimum requirements

specified for those buildings aud industriatized units, except that no rule other than as provided:i..
in division (C) of section 3781.108 of the Revised Code that specifies a higher requirement
than is imposed by any section of the Revised Code is enforceable. The rules governing '..
residential buildings are uniform requirements for residential buildings in any azea with a
buIlding department certified to enforce the state residential building code. In no case sha11
any local code or regulation differ from the state residential building code unless that code or
regulation addresses subject matter not addressed by the state residential building code or is
adopted pursuant to section 3781.01 of the Reviscd Code.
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(3) The mles adopted pursuant to this section are complete, lawful altematives to any
requirements specified for buildings or industrialized urnts in any section of the Revised Code.
The board shall, on its own motion or on application made under sections 3781.12 and 3781.13
of the Revised Code, formulate, propose, adopt, modify, amend, or repeal the rules to the
extent necessary or desirable to effectuate the purposes of sections 3781.06 to 3781.18 of the
Revised Code.

(B) The board shall report to the general assembly proposals for amendments to existing
statutes relaflng to the purposes declared in section 3781.06 of the Revised Code that public
health and safety and the development of the arts require and shall recommend any additional
legislation to assist in carrying out fully, in statutory form, the purposes declared in that section.

'

The board shall prepare and submit to the general assembly a summary report of the number,
nature, and disposition of the petitions filed under sections 3781.13 and 3781.14 of the Revised
Code.

(C) On its own motion or on application made under secflons 3781.12 and 3781.13 of the
Revised Code, and after thorough testing and evaluation, the board shall determine by rule
that any particular fixture, device, material, process of mantdacture, manufactured unit or
component, method of manufacture, system, or method of construction complies with perform-
ance standards adopted pursuant to section 3781.11 of the Revised Code. The board shall
make its determination with regard to adaptability for safe and sanitary erection, use, or
construction, to that described in any section of the Revised Code, wherever the use of a

re, device, material, method of manufacture, system, or method of construction described
that section of the Revised Code is permitted by law. The board shall amend or annul any

tule or issue an authorization for the use of a new material or manufactured unit on any like
application. No department, officer, board, or commission of the state other than the board of
building standazds or the board of building appeals shall permit the use of any fixture, device,
material, method of manufacture, newly designed product, system, or method of construction at
variance with what is described in any rule the board of building standazds adopts or issues or
th`at is authorized by any section of the Revised Code. Nothing in this section shaIl be
Coustrued as requiring approval, by rule, of plans for an indus[rialized unit that conforms with
tlelhi mes te board of bullding standards adopts pursuant to section 3781.11 of the Revised
§ode.

'^-(D) The board shall recommend rules, codes, and standards to help carry out the purposes
^^s8ction 3781.06 of the Revised Code and to help secure uniformity of state administrative

d ll lilidiigs anocaegsaton an admnstrative action to the bureau of workers' compensafion,
ie;director of commerce, any other department, officer, board, or commission of the state,
'id lilihitoegsatve autorties and building departments of counties, townships, and municipal
Fiporations, and shall recommend that they audit those recommended rules, codes, and
nard bitti tht thllwd lhiisy any approprae aconaey are aoe pursuant toaw or te consttuton.

?)(1) The board shall certify municipal, township, and county building departments and the
'sonnel of those building departments, and persons and employees of individuals, firms, or

iforations as described in division (E)(7) of this section to exercise enforcement authority, to
Mpt and approve plans and specifications, and to make inspections, pursuant to sections

.03, 3791.04, and 4104.43 of the Revised Code.

I) The board shall certify departments, personnel, and persons to enforce the state
lential building code, to enforce the nonresidential building code, or to enforce both the
tential and the nonresidential building codes. Any department, personnel„ or person may
Re only the type of building code for which certified.
.).•The board shall not require a building department, its personnel, or. any persons that it
oys to be certified for residential building code enforcement if that building department
uot enforce the state residential building code. The board shall specify, in rules adopted
;ant to Chapter 119. of the Revised Code, the requirements for certification for residential
^idil bilnresentauding code enforcement which shall be consistent with this division The,.
gments for residential and nonresidential certification may differ. Except as otherwise
ed in this division, the requirements shall include, but are not limited to, the satisfactory
if iiiliidion o annta examnaton an, to reman certified, the completion of a specified
of hours of continuing building code education within each three-year period following
efifiihihhll bo certcaton wc sae not less than thirty hours. The rules shall provide that
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continuing education credits and certification issued by the council of Americatl
officials, national model code organizations, and agencies or entities the board recog.
acceptable for purposes of this division. The rules shall specify requirementS)7{71
compatible, to the extent possible, with requirements the council of American buildingo
and national model code organizations estabflsh.

(4) The board shall establish and collect a certification and renewal fee for"bu
department personnel, and persons and employees of persons, firms, or corpota
described in this section, who are certified pursuant to this division.

n
(5) Any individualcertified pursuant to this division shall complete the nuniber of.jno.

continuing building code education that the board requires or, for failure to do so
certification.

(6) This division does not require or authorize the board to certify personnel of m
township, and county building departments, and persons and employees of persons; fi
corporations as described in this section, whose responsibilities do not include the exe"ci's`
enforcement authority, the approval of plans and sPecifications, or making msP aFectio..unj,,^
the state residential and nonresidential building codes.

(7) Enforcement authority for approval of plans and specifications and enforcement aut
ty for inspections may be exercised, and plans and specifications may be approvedk
inspections may be made on behalf of a municipal cotporation, township, or county, tryaii
the following who the board of building standards certifies:

(a) Officers or employees of the municipal corporation, township, or county;

(b) Persons or employees of persons, firms, or corporations, pursuant to a contr9c,
furnish architectural, engineering, or other services to the municipal corporation, township';
county;

(c) Officers or employees of, and persons under contract with, a municipal corpora{io'
township, county, health district, or other political subdivision, pursuant to a contract to futnls'1a0
architectural, engineering, or other services.

(8) Municipal, township, and county building departments have jurisdiction withint
meaning of sections 3781.03, 3791.04, and 4104.43 of the Revised Code, only with respectj;,
the types of buildings and subject matters for which they are certified under this secti^

(9) Certification shall be granted upon application by the municipal corporation, the board
tion U^''of township trustees, or the board of county commissioners and approval of that applica

the board of building standards. The application shall set forth:

(a) Whether the certification is requested for residential or nonresidential buildings, or boEli

(b) The number and qualifications of the staff composing the building department;

(c) The names, addresses, and qualifications of persons, firms, or corporations contracting'f0l
fumish work or services pursuant to division (E)(7)(b) of this section;

(d) The names of any other municipal corporation, township, county, health district, or
political subdivision under contract to furnish work or services pursuant to division (E)(7) ff
this section;

(e) The proposed budget for the operation of the building department.

(10) The board of building standards shall adopt rules governing all of the following:

(a) The certification of building department persomtel and persons and employees of
persons, firms, or corporations exercising authority pursuant to division (E)(7) of this section:
The rules shall disqualify any employee of the department or person who contracts for services
with the department from performing services for the department when that employee or
person would have to pass upon, inspect, or otherwise exercise authority over any labor;
material, or equipment the employee or person fnrnishes for the construction, alteration, or
maintenance of a building or the preparation of working drawings or specifications for work
within the jurisdictional area of the department. The department shall provide other similarly
qualified personnel to enforce the residential and nonresidential building codes as they pertain
to that work.
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(b) The minimum services to be provided by a certified building department.

(11) The board of building standards may revolce or suspend certification to enforce the
residential and nonresidential building codes, on petition to the board by any person affected
by that enforcement or approval of plans, or by the board on its own motion. Hearings shall
be held and appeals permitted on any proceedings for certification or revocation or suspension
of certification in the same manner as provided in section 3781.101 of the Revised Code for
other proceedings of the board of building standards.

(12) Upon certification, and until that authority is revoked, any county or township building
department shall enforce the residential and nonresidential building codes for which it is
certified without regard to limitation upon the authority of boards of county commissioners
under Chapter 307. of the Revised Code or boards of township trustees under Chapter 505. of
the. Revised Code.

(F) In addition to hearings sections 3781.06 to 3781.18 and 3791.04 of the Revised Code
require, the board of building standards shall tnake investigations and tests, and require from
other state departments, officers, boards, and commissions information the board considers
necessary or desirable to assist it in the discharge of any duty or the exercise of any power
mentioned in this section or in sections 3781.06 to 3781.18, 3791.04, and 4104.43 of the Revised
Code.

(G) The board shall adopt rules and establish reasonable fees for the review of ll
appfications submitted where the applicant applies for authority to use a new material,
assembly, or product of a manufacturing process. The fee shall bear some reasonable
elationship to the cost of the review or testing of the materials,assembly, or products and for

the notification of approval or disapproval as provided in section 3781.12 of the Revised Code.

f;.(H) The residential construction advisory committee shall provide the board with a proposal
or' a state residential building code that the committee recommends pursuant to division
C)(1) of section 4740.14 of the Revised Code. Upon receiving a recommendation from the

68mmittee that is acceptable to the board, the board shall adopt rules establishing that code as
4hh state residential building code.

(I) The board shall cooperate with the director of job and family services when the director
pYomulgates rules pursuant to section 5104.05 of the Revised Code regarding safety and
sanitation in type A family day-care homes.

(J) The board shall adopt rules to implement the requirements of section 3781.108 of the
`evised Code.

005 H 66, eff. 9-29-05; 2004 H 175, eff. 5-27-05; 2004 H 183, eff. 11-5-04; 1999 H 471, eff. 7-1-00;
998 S 142, eff. 3-30-99; 1995 S 162, eff. 10-29-95; 1995 H 231, eff. 11-24-95; 1989 I-I 222, eff. 11-3-89;
9^9 S 139; 1987 H 171; 1985 H 435; 1984 H 300; 1979 H 46; 1978 H 751, I-I 419; 1977 S 155; 1976 S
"' -1970 H 938; 1969 H 709; 129 v 1441; 128 v 1112, 716; 127 v 958; 126 v 912; 1953 H 1; GC
DO-288)
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residential building code the Board adopts without
being certified under section 3781.10 of the Revised
Code for not more than one year after that code
becomes effective. Thereafter, only a building
department certified to enforce the residential
building code pursuant to section 3781.10 of the
Revised Code may enforce that code,

Cross References
hi6ition: 3791.02, 3791.03 Building standards; automatic sprinkler systems,
t, slect's and engineers' seals, requirement for plans submitted by certified designers, 3791.041

ymission of plans, 3791.04 Building standzrds; offenses and penalties, proce-
trof building standards, rulemaking powers, dures when eertified board does not have person-
{cemen[, 4104.43 nel to do plan and specification review, 3791.042S,
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*** CURRENT THROUGH P.L. 110-46, APPROVED 7/5/2007 ***

TITLE 29. LABOR
CHAPTER 15. OCCUPATIONAL SAFETY AND HEALTH

Go to the United States Code Service Archive Directory

29 USCS § 651

§ 651. Congressional statement of findings and declaration of purpose and pohcy

[(a)] The Congress finds that personal injuries and illnesses arising out of work situations impose a substantial burden
upon, and are a hindrance to, interstate commerce in terms of lost production, wage loss, medical expenses, and
disability compensation payments.

(b) The Congress declares it to be its purpose and policy, through the exercise of its powers to regulate commerce
among the several States and with foreign nations and to provide for the general welfare, to assure so far as possible
every worlang man and woman in the Nation safe and healthful working conditions and to preserve our human
resources--

(1) by encouraging employers and employees in their efforts to reduce the number of occupational safety and health
hazards at their places of employment, and to stimulate employers and employees to institute new aud to perfect
existing programs for providing safe and healthful working conditions;

(2) by providing that employers and employees have separate but dependent responsibilities and rights with respect to
achieving safe and healthful working conditions;

(3) by authorizing the Secretary of Labor to set mandatory occupational safety and health standards applicable to
businesses affecting interstate commerce, and by creating an Occupational and I3ealth Review Commission for carrying
out adjudicatory functions under the Act;

(4) by building upon advances already made through employer and employee initiative for providing safe and
healthful working conditions;

(5) by providing for research in the field of occupational safety and health, including the psychological factors
involved, and by developing innovative methods, techniques, and approaches for dealing with occupational safety and
health problems;

(6) by exploring ways to discover latent diseases, establishing causal connections between diseases and work in
environmental conditions, and conducting other research relating to health problems, in recognifion of the fact that
occupational health standards present probleins often different from those involved in occupational safety;

(7) by providing medical criteria which will assure insofar as practicable that no employee will suffer diminished
health, functional capacity, or life expectancy as a result of his work experience;

(8) by providing for training programs to increase the number and competence of personnel engaged in the field of
occupational safety and health;

(9) by providing for the development and promulgation of occupational safety and health standards;
(10) by providing an effective enforceinent programwhich shall include a prohibition against giving advance notice

of any inspection and sanctions for any individual violating this prohibition;
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(11) by encouraging the States to assume the fullest responsibility for the administration and enforcement of their
occupational safety and health laws by providing grants to the States to assist in identifying their needs and
responsibilities in the area of occupational safety and health, to develop plans in accordance with the provisions of this
Act, to improve the administration and enforcement of State occupational safety and health laws, and to conduct
experimental and demonstration projects in connection therewith;

(12) by providing for appropriate reporting procedures with respect to occupational safety and health whicb

procedures will help achieve the objectives of this Act and accurately describe the nature of the occupational safety and

health problem;
(13) by encouraging joint labor-management efforts to reduce injuries and disease arising out of employment.

HISTORY:
(Dec. 29, 1970, P.L. 91-596, § 2, 84 Stat. 1590.)

HISTORY; ANCILLARY LAWS AND DIRECTIVES

References in text:
"The Act" or "this Act", referred to in this section, is Act Dec. 29, 1970, P.L. 91-596, 84 Stat. 1590, popularly known

as the Occupational Safety and Health Act of 1970, wltich appears generally as 29 USCS §§ 651 et seq. For full

clessification of such Act, consult USCS Tables volumes.

Explanatory notes:
The bracketed designation "(a)" has been added to implement the probable intent of Congress, which enacted this

section with a subsec. (b) but no subsec. (a).

Effective date of section:
This section became effective 120 days after enactment, as provided by § 34 of Act Dec. 29, 1970, P.L. 91-596, which

appears as a note to this section.

Short titles:
Act Dec. 29, 1970, P.L. 91-596, § 1, 84 Stat. 1590, provided: "This Act may be cited as the'Occupational Safety and

Health Act of 1970'.". For full classification of this Act, consult USCS Tables volumes.
Act July 16, 1998, P.L. 105-197, § 1, 112 Stat. 638, provides: "This Act [adding 29 USCS § 670(d)] may be cited as

the'Occupational Safety and Health Administration Compliance Assistance Authorization Act of 1998'.".

Other provisions:
Effective date of Act Dec. 29, 1970. Act Dec. 29, 1970, P.L. 91-596, § 34, 84 Stat. 1620, provided: "This Act shall

take effect one hundred and twenty days after the date of its enactment.". For full classification of this Act, consult

USCS Tables volumes.

NOTES:
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§ 655. Standards

(a) Promulgation by Secretary of national consensus standards and established Federal standards; time for
promulgation; conflicting standards. Without regaid to chapter 5 of title 5, United States Code [5 USCS §§ 500 et seq.],
or to the other subsections of this section, the Secretary shall, as soon as practicable during the period beginning with
the effective date of this Act and ending two years after such date, by rule promulgate as an occupational safety or
health standard any national consensus standard, and any established Federal standard, unless he determines that the
promulgation of such a standard would not result in improved safety or health for specifically designated employees. In
the event of conflict among any such standards, the Secretary shall promulgate the standard which assures the greatest
protection of the safety or health of the affected employees.

(b) Procedure for promulgation, modification, or revocation of standards. The Secretary may by rule promulgate,
modify, or revoke any occupational safety or health standard in the following tnanner:

(1) Whenever the Secretaty, upon the basis of information submitted to him in writing by an interested person, a
representative of any organization of employers or employees, a nationally recognized standards-producing
organization, the Secretary of Health, Education, and Welfare, the National Institute for Occupational Safety and
Health, or a State or political subdivision, or on the basis of information developedby the Secretary or otherwise
available to him, determines that a rule should be promulgated in order to serve the objectives of this Act, the Secretary
may request the recommendations of an advisory committee appointed under section 7 of this Act [29 USCS,¢ 656].
The Secretaty shall provide such an advisory committee with any proposals of his own or of the Secretary of Health,
Education, and Welfare, together with all pertinent factnal information developed by the Secretary or the Secretary of
Health, Education, and Welfare, or otherwise available, including the results of research, demonstrations, and
experiments. An advisory committee shall submit to the Secretary its recommendations regarding the rule to be
promulgated within ninety days from the date of its appointment or witbin such longer or shorter period as may be
prescribed by the Secretary, but in no event for a period which is longer than two hundred and seventy days.

(2) The Secretary shall publish a proposed rule promulgating, modifying, or revoking an occupational safety or health
standard in the Federal Register and shall afford interested persons a period of thirty days after publication to submit
written data or comments. Where an advisory committee is appointed and the Secretary determines that a rule should be
issued, he shall publish the proposed nde within sixty days after the submission of the advisory committee's
recommendations or the expiration of the period prescribed by the Secretary for such submission.

(3) On or before the last day of the period provided for the submission of written data or comments under paragraph
(2), any interested person may file with the Secretary written objections to the proposed rule, stating the grounds
therefor and requesting a public hearing on such objections. Within thiriy days after the last day for filing such
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objections, the Secretary shall publish in the Federal Register a notice specifying the occupational safety or health
standard to which objections have been filed and a hearing requested, and specifying a time and place for such hearing.

(4) Within sixty days after the expiration of the period provided for the submission of written data or comments under
paragraph (2), or within sixty days after the completion of any hearing held under paragraph (3), the Secretary shall
issue a role promulgating, modifying, or revoldng an occupational safety or health standatd or make a determination
that a rule should not be issued. Such a rule may contain a provision delaying its effective date for such period (not in
excess of ninety days) as the Secretary determines may be necessary to insure that affected employers and employees
will be informed of the existence of the standard and of its terms and that employers affected are given an opportunity
to familiarize themselves and their employees with the existence of the requirements of the standard.

(5) The Secretary, in promulgating standards dealing with toxic materials or harmful physical agents under this
subsection, shall set the standard which most adequately assures, to the extent feasible, on the basis of the best available
evidence, that no employee will suffer material impairment of health or funetional capacity even if such etnployee has
regular exposure to the hazard dealt with by such standard for the period of his working life. Development of standards
under this subsection shall be based upon research, demonstrations, experiments, and such other information as may be
appropriate. In addition to the attainment of the higheat degree of health and safety protection for the employee, other
considerations shall be the latest available scientific data in the field, the feasibility of the standards, and experience
gained under this and other health and safety laws. Whenever practicable, the standard promulgated shall be expressed
in terms of objective criteria and of the performance desired.

(6) (A) Any employer may apply to the Secretary for a temporary order granting a variance from a standard or any
provision thereof promulgated under this section. Such temporary order shall be granted only if the employer files an
application which meets the requirements of clause (B) and establishes that (i) he is unable to comply with a standard by
its effective date because of unavailability of professional or technical personnel or of materials and equipment needed
to come into cotnpliance with the standard or because necessary consttuction or alteration of faciHties cannot be
completed by the effective date, (ii) he is taking all available steps to safeguard his employees against the hazards
covered by the standard, and (iii) he has an effcetive program for conring into compliance with the standard as quickly
as practicable. Any temporary order issued under this paragraph shall prescribe the practices, means, methods,
opera$ons, and processes which the employer must adopt and use while the order is in effect and state in detail his
program for coming into compliance with the standard Such a temporary order may be granted only after notice to
employees and an opportunity for a hearing: Provided, That the Secretary may issue one interim order to be effective
until a decision is made on the basis of the hearing. No temporary order may be in effect for longer than the period
needed by the employer to achieve compliance with the standard or one year, whichever is shorter, except that such an
order may be renewed not more than twice (I) so long as the requirements of this paragraph are met and (II) if an
application for renewal is filed at least 90 days prior to the expiration date of the order. No interim renewal of an order
may remain in effect for longer than 180 days.

(B) An application for a temporary order under this paragraph (6) shall contain:
(i) a specification of the standard or pottion thereof from which the employer seeks a variance,
(ii) a representation by the employer, supported by representations from qualified persons havidg firsthand

knowledge of the facts represented, that he is unable to comply with the standard or portion thereof and a detailed
statement of the reasons therefor,

(iii) a statement of the steps he has taken and will take (with specific dates) to protect employees against the
hazard covered by the standard,

(iv) a statement of when he expects to be able to comply with the standard and what steps he has taken and what
steps he will take (with dates specified) to come into compliance with the standard, and

(v) a certification that he has informed his employees of the application by giving a copy thereof to their
authorized representative, posting a statement giving a sumumary of the application and specifying where a copy may be
examined at the place or places where notices to employees are normally posted, and by other appropriate means.

A description of how employees have been informed shall be contained in the certification. The information to
employees shall also inform fliem of their right to petition the Secretary for a hearing.

(C) The Secretary is authorized to grant a variance from any standard or portion thereof whenever he determines, or
the Secretary of Health, Education, and Welfare certifies, that suclr variance is necessary to permit an employer to
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partlcipate in an experiment approved by him or the Secretary of Health, Education, and Welfare designed to
demonstrate or validate new and improved techniques to safeguard the health or safety of worlcers.

(7) Any standard promulgated under this subsection shall prescribe the use of labels or other appropriate fotms of
warning as are necessary to insure that employees are apprised of all hazards to which they are exposed, relevant
symptoms and appropriate emergency treatment, and proper conditions and precautions of safe use or exposure. Where
appropriate, such standard shall also prescribe suitable protective equipment and control or technological procedures to
be used in connection with such hazards and shall provide for monitoring or measuring employee exposure at such
loeations and intervals, and in such manner as may be necessary for the protection of employees. In addition, where
appropriate, any such standard shall prescribe the type and frequency of medical examinations or other tests which shall
be made available, by the employer or at his cost, to employees exposed to such hazards in order to most effectively
determine whether the health of such employees is adversely affected by such exposure. In the event such medical
examinations are in the nature ofresearch, as determined by the Secretary of Health, Edrcafion, and Welfare, such
examinations may be fumished at the expense of the Secretary of Health, Bducation, and Welfare. The results of such
examinations or tests shall be furnished only to the Secretary or the Secretary of Health, Education, and Welfare, and, at
the request of the employee, to his physician. The Secretary, in consultation with the Secretary of Health, Education,
and Welfare, may by mle promulgated pursuant to section 553 of title 5, United States Code, make appropriate
modifications in the foregoing requirements relating to the use of labels or other forms of warning, monitoring or
measuring, and medical examinations, as may be warranted by experience, information, or medical or technological
developments acquired subsequent to the promulgation of the relevant standard.

(8) Whenever a rule promulgated by the Secretary differs substantially from an existing national consensus standard,
the Secretary shall, at the same time, publish in the Federal Register a statement of the reasons why the rule as adopted
will better effectuate the purposes of this Act than the national consensus standard.

(c) Emergency temporary standards.
(1) The Secretary shall provide, without regard to the requirements of chapter 5, title 5, United States Code [5 USCS

§§ 500 et seq.], for an emergency temporary standard to take immediate effect upon publication'in the Federal Register
if he determines (A) that employees are exposed to grave danger from exposure to substances or agents determined to
be toxic or physically harmful or from new hazards, and (B) that such emergency standard is necessary to protect
employees from such danger.

(2) Such standard shall be effective until superseded by a standard promulgated in accordance with the procedures
prescribed in paragraph (3) of this subsection.

(3) Upon publication of such standard in the Federal Register the Secretaty shall cotnmence a proceeding in
accordance with section 6(b) of this Act [subsec. (b) of this section], and the standard as published shall also serve as a
proposed rule.for the proceeding. The Secretary shall promulgate a standard under this paragraph no later than six
months after publication of the emergency standard as provided in paragraph (2) of this subsection.

(d) Variances from standards; procedure. Any affected employer may apply to the Secretary for a rule or order for a
variance from a standard promulgated under this section. Affected employees shall be given notice of each such
application and an opportunity to participate in a hearing. The Secretary shall issue such rale or order if he deterinines
on the record, after opportunity for an inspection where appropriate and a hearing, that the proponent of the variance has
demonstrated by a preponderance of the evidence that the conditions, practices, means, methods, operations, or
processes used or proposed to be used by an employer will provide employtnent and places of employment to his
employees which are as safe and healthful as those which would prevail if he compfied with the standard. The rale or
order so issued shall prescribe the conditions the employer must maintain, and the practices, means, methods,
operations, and processes which he inust adopt and utilize to the extent they differ from the standard in question. Such a
rule or order may be modified or revoked upon application by an employer, employees, or by the Secretary on his own
motion, in the manner prescribed for its issuance under this subsection at any time after six months from its issuance.

(e) Statement of reasons for Secretary's determinations; publication in Federal Register. Whenever the Secretary
promulgates any standard, makes any rule, order, or decision, grants any exemption or extension of time, or
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compromises, mitigates, or settles any penalty assessed under this Act he shall include a statement of the reasons for

such action, which shall be published in the Federal Register.

(f) Judicial review. Any person who may be adversely affected by a standard issued under this section may at any time

prior to the sixtieth day after such standard is promulgated file a petition challenging the validity of such standard with

the United States court of appeals for the circuit wherein snch person resides or has his principal place of business, for a

judicial review of such standard. A copy of the petition shall be fortbwittr transmitted by the clerk of the court to the

Secretary. The filing of such petition shall not, unless otherwise ordered by the court, operate as a stay of the standard.

The determinations of the Secretary shall be conclusive if supported by substantial evidence in the record considered as

a whole.

(g) Priority for establishment of standards. In determining the priority for establlshing standards under this section, the

Secretary shall give due regard to the urgency of the need for mandatory safety and health standards for particular

industries, trades, crafts, occupations, businesses, workplaces or work environments. The Secretary shall also give due

regard to the reconmrendations of the Secretary of Health, Education, and Welfare regarding the need for mandatory

standards in determining the priority for establishing such standards.

HISTORY:
(Dec. 29, 1970, P.L. 91-596, § 6, 84 Stat. 1593.)

HISTORY; ANCILLARY LAWS AND DIRECTIVES

References in text:
"The effective date of this Act", referred to in this section is 120 days after Dec. 29, 1970; see the Other provisions

note to 29 USCS § 651.
"This Act", referred to in this section, is Act Dec. 29, 1970, P.L. 91-596, 84 Stat. 1590, popularly known as the

Occupational Safety and Health Act of 1970, which appears generally as 29 USCS §§ 651 et seq. For full classification

of this Act, consult USCS Tables volumes.

Effective date of section:
This section became effective 120 days after enactment, as provided by § 34 of Act Dec. 29, 1970, P.L. 91-596, which

appears as a note to 29 USCS § 651.

Transfer of functions:
Act Oct. 17, 1979, P.L. 96-88, Title V, § 509, 93 Stat. 695, which appears as 20 USCS § 3508, redesignated the

Secretary of Health, Education, and Welfare as the Secretary of Health and Human Services and provided that any
reference to the Secretary of Health, Education, and Welfare, in any law in force on the effective date of such Act, shall
be deemed to refer and apply to the Secretary of Health and Human Services, except to the extent such reference is to a
function or office transferred to the Secretary of Education or the Department of Education under such Act.

Otlter provisions:
Termination of advisory committees. Act Oct. 6, 1972, P.L. 92-463, §§ 3(2), 14, 86 Stat. 770, 776, located at 5

USCS Appendix, provided that advisory committees in existence on Jan. 5, 1973, would terminate not later than the
expiration of the two-year period following Jan, 5, 1973, unless, in the case of a committee estabfished by the President
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