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STATEMENT OF THE CASE

In late winter 2003 Sheila Walker, age 47, died from injuries suffered in a fall.
That fall took place a few days before her death as she descended an outside stairway at
AK Steel Corp.’s (“AK Steel’s™) Middletown, Ohio facility. (Appx. 7.) Sheila broke her
ankle in the fall, as she left her job as a security guard for Johnson Controls, an AK Steel
subcontractor. (Appx. 6-7.) The Butler County Coroner determined the cause of death to
be a pulmonary embolism, a blood clot that migrated from her broken ankle and lodged
itself in her lungs. (Appx. 7.) A post-accident report, completed just hours after the fall,
indicated that the presence of handrails on th¢ stairway would have prevented the fall.
(Supp. 46.)

Appellant Abbra Walker Ahmad, who had been a minor child when her mother
died, was later appointed Special Administrator of her mother’s estate. (Supp. 1.) She
timely filed statutory (R.C. 2125.01) and survivorship claims against AK Steel, asserting
that AK Steel negligently caused her mother’s death by failing to install handrails in
accordance with the Occupational Safety and Health Administration (“OSHA”) safety
regulations and the Ohio Building Code (“OBC™)." (Supp. 19.)

The trial court granted AK Steel’s summary judgment motion and ordered the
complaint dismissed. (Appx. 17.) While acknowledging that safety violations had
occurred, the trial court held that an alleged violation of an administrative building code
does “not preclude the application of the open and obvious doctrine and that the presence

of building code violations do not require a denial of summary judgment.” (Appx. 16.)

' OSHA’s Standards for General Industry, 29 C.F.R. § 1910.23(d)(2003), appx. 23, and
the 2002 Ohio Building Code § 1003.3.11, appx. 27, required handrails on the front stairs
of the AK Steel’s facility, where Sheila fell. In fact, OSHA cited AK Steel for this
violation. (Supp. 44.)



Appellant Abbra Walker Ahmad timely filed her notice of appeal with the Butler County
Court of Appeals, Twelfth Appellate District. (Supp. 65.) That court issued an opinion
and order affirming the trial court’s holding. (Appx. 10.) Finding its holding in conflict
with decisions by the First and Tenth Appellate Districts,” the court below framed the
certified issue as follows: “[w]hether the violation of an administrative building code
prohibits application of the open and obvious doctrine and precludes summary judgment
on a negligence claim.” (Appx 20.) Ahmad timely notified the Supreme Court of this
ruling. (Appx. 3.)

On May 2, 2007, this Court granted Appellant Walker’s motion to certify the
record. In its entry, the Court ordered that the discretionary appeal and the certified
conflict be consolidated. In accordance with the entry, Appellant submits this merit brief
in support of its appeal from the judgment of the Butler County Court of Appeals,

Twelfth Appellate District.

2 Uddinv. Embassy Suites Hotel (2005), 165 Ohio App.3d 699, 2005-Ohio-6613, 848
N.E.2d 519, certiorari granted, 109 Ohio St.3d 1453, 2006-Ohio-2226, 847 N.E.2d 5,
case dismissed, 113 Ohio St.3d 1249, 2007-Ohio-1791, 864 N.E.2d 638; Christen v. Don
Vonderhaar Market and Catering, Inc., 1st Dist. No. C-050125, 2006-Ohio-715; Francis
v. Showcase Cinema Eastgate (2003), 155 Ohio App.3d 412, 2003-Ohio-6507, 8§01
N.E.2d 535.




ARGUMENT

This appeal presents an important question of negligence law — in particular, its
interface with our public law process. Is violation of a safety rule, enabled by authorizing
legislation and promulgated in accordance with due process, evidence of a duty in a
negligence case and sufficient to create a genuine issue of material fact as to the property
owner’s duty? Or will the Court declare that the “open and obvious” doctrine operates to
exonerate a safety rule violator from tort liability? Our appellate courts are split on this
question. The state courts in this nation take differing views as well, though the great
majority of courts embrace the principles we advocate here.

A word as to what this appeal does ot involve. First, it does not seek to create
strict, automatic, or absolute liability. A safety rule violation only implicates the duty
element of a tort. And it is not necessarily conclusive to that duty. A particular safety
violation also may be inconsequential, i.e., there may not be a causal relationship
between the violation and the injury; it may not even constituie an issue for a fact finder.
Where there is a safety violation, all the elements of the tort must be proved, just as in
any negligence case.’

And, secondly, we do not contend that this Court should jettison the “open-and-
obvious” doctrine. That doctrine — apart from its intersection with a safety rule violation
—is a longstanding and recently-affirmed principle of Ohio law. Armstrong v. Best Buy

Co., Inc. (2003}, 99 Ohio St.3d 79, 2003-Chio-2573, 788 N.E.2d 1088. We do not urge

the Court to repudiate it.

3 In order to establish a claim for negligence, a claimant must show he was owed a legal
duty of care, that this duty was breached, and that this breach caused the claimant’s
injury. Wallace v. Ohio Dept. of Commerce (2002), 96 Ohio St.3d 266, 274, 2002-Ohio-
4210, 773 N.E.2d 1018.



History of the Open-and-Obvious Doctrine

“Open and obvious” rubric finds its beginnings in our jurisprudence during this
nation’s industrial age, mainly in railroad employee injury cases decided before the era of
our workers’ compénsation laws. Courts often used this terminology in determining
whether a plaintiff-employee would be permitted negligence recovery from an employer
or was barred by contributory negligence — because a dangerous job condition should
have been “open and obvious.” See, e.g., Northern Pacific RR. Co. v. Egeland (1896),
163 U.8. 93, 16 8.Ct. 975, 41 L.Ed. 82 (addressing whether jumping from a moving train
to a loading platform “in broad daylight” was contributory negligence as a matter of law
or was question of fact for the jury); Van Dozen Gas & Gasoline Engine Co. v. Schelies
(1899), 61 Ohio St. 298, 55 N.E. 998. From time to time, courts in other states have
equated assumption-of-risk with an open-and-obvious danger. See, e.g., Wabash RR. Co.
v. Ray (1898), 152 Ind. 392, 404, 51 N.E. 920 (holding that employee assumed risk of
injury caused by dangerous employment condition that was “open and obvious™).
Regardless of the terminology used, the open-and-obvious doctrine rested on contributory
negligence principles.* It was considered unfair to subject the employer to liability where
the plaintiff knew of the risk of a dangerous job condition or assignment. Under these
specific cases, often focusing on the fellow-servant rule, contributory negligence served
as a complete bar to recovery,

In the employment context, application of this contributory negligence principle

was largely mooted by the workers’ compensation laws, most of which were adopted

4 Bosjnak v. Superior Sheet Steel Co. (1945), 145 Ohio St. 538, 542, 31 Ohio Op. 188, 62
N.E.2d 305,



between 1911 and the early 1920s.” But case law reflecting dismissal of negligence
claims based on contributory negligence (for an open and obvious danger) continued
through enactment of the comparative negligence statute in 1980, R.C. 2315.33
(formerly R.C. 2315.19); see Viers v. Dunlap (1982), 1 Ohio St.3d 173, 1 OBR 203, 438
N.E2d 881.°
The Scope of the Doctrine in Ohio

Apart from the employment line of cases, this Court’s first in-depth analysis on
the open-and-obvious doctrine appears in Sidle v. Humphrey (1968), 13 Ohio St.2d 45, 42
Ohio Op.2d 96, 233 N.E.2d 589, a case the Court has since cited with approval.” The
Sidle Court held that “an occupier of premises is under no duty to protect a business
invitee against dangers which are known to such invitee or are so obvious and apparent to
such invitee that he may reasonably be expected to discover them and protect himself
against them.” Sidle at paragraph 1 of the syllabus. In its discussion of the open-and-
obvious doctrine, the Sidie Court endorsed the explanation of the doctrine set forth in
Prosser’s Law of Torts, Harper & James’ Law of Torts, and the Second Restatement of

Torts. Sidle at 48-49. Each of these authorities notes that an open and obvious danger

3 Ohio’s constitution was amended and the early Ohio workers’ compensation statutes
were adopted in 1912, Section 35, Article II, Ohio Constitution; see Bailey v. Republic
Engineered Steels, Inc. (2001), 91 Ohio St.3d 38, 40-41, 2001-Ohio-236, 741 N.E.2d
121.

® This Court has noted that the open-and-obvious doctrine historically has been lumped
together with contributory negligence. Simmers v. Bentley Constr. Co. (1992), 64 Ohio
St.3d 642, 645, fn.2, 1992-Ohio-42, 597 N.E.2d 504. It also noted that since Ohio’s
enactment of a comparative negligence statute, R.C. 2315.33 (formerly R.C. 2315.19),
courts must carefully distinguish between the defendant’s duty of care and the plaintift’s
contributory negligence. Simmers at 645, fn.2. See also Messmore v. Monarch Machine
Tool Co. (1983), 11 Ohio App.3d 67, 68, 11 OBR 117, 463 N.E.2d 108 (observing that,
unlike Ohio’s current comparative negligence law, contributory negligence “served as a
complete bar to recovery™).

7 See Armstrong at syllabus; Simmers at 644; Paschal v. Rite Aid Pharmacy, Inc. (1985),

5




does not always extinguish a landowner’s duty. Prosser’s Law of Torts states that the
open-and-obvious doctrine
is certainly not a fixed rule, and all circumstances must be taken into
account. In any case where the occupier, as a reasonable man, should
anticipate an unreasonable risk of harm to the invitee notwithstanding his

knowledge, warning, or the obvious nature of the condition, something
more in the way of precautions may be required.

Prosser, Law of Torts (3 Ed. 1964) 404, Section 61. Harper & James write that “the fact
that a condition is obvious — i.e., it would be clearly visible to one whose attention was
directed to it — does not always remove all unreasonable danger.” 2 Harper & James,
Law of Torts (1956) 1491, Section 27.13. The Restatement recognizes that the possessor
may be liable for an open and obvious danger if he “should anticipate the harm despite
such knowledge or obviousness.” 2 Restatement of the Law 2d, Torts (1965) 218,
Section 343A(1). While neither Sidle nor any other decision by this Court reflects a
detailed exegesis of the circumstances under which the open-and-obvious doctrine does
not abolish the duty owed,® all these authorities support the principle we propose: that
the landowner or occupier’s violation of a safety regulation creates a jury issue of the
question of duty despite an open or obvious hazard. As explained below, not only these
and other treatises but two appellate districts in this state and the solid majority of other

states recognize this principle.

18 Ohio St.3d 203, 204, 18 OBR 267, 480 N.E.2d 474.

8 However, in Robinson v. Bates (2006), 112 Ohio St.3d 17, 24, 2006-Ohio-6362, 857
N.E.2d 1195, this Court recognized that the open-and-obvious doctrine does not relieve a
landlord of a statutory duty to repair.



Our System of Administrative Law

The first half of the twentieth century saw the advent of not only the workers’
compensation IaWs but of the entire administrative law process and structure.” On the
federal level, New Deal administrative agency creation was followed by enactment of the
federal Administrative Procedure Act in 1946, Section 501 et seq., Title 5, U.S.Code; and
a raft of similar state laws ushered in a new era of rule-making and regulation.'’
Although the complexity of administrative regulations is well known and even the stuff
of legend, the underlying principles are fairly simple: legislators lack the time and the
expertise to specify regulations that they deem necessary for economic or safety
regulation. See 1 Koch, Administrative Law & Practice (2 Ed.1997) 9-11, Section 1.2.
The legislature enacts enabling legislation that delegates to an administrative agency the
authority to make rules. The agency, which has a measure of expertise, then promulgates
the rules or regulations after public notice and due process opportunity for public
comment and judicial review. See, e.g., R.C. Chapter 119." Rule-making is a “quasi-

legislative™ function; administrative rules carry the force of law and are entitled to

“substantial judicial deference™ when it appears that a rule was promulgated in the

? It is conventionally recognized that the first administrative agency Congress created was
the Interstate Commerce Commission in 1887. 17 Ohio Administrative Law Handbook
& Agency Directory (2007) 3, Section 1:3. But administrative procedures and
rulemaking did not begin in earnest until the New Deal legislation. See 1 Koch,
Administrative Law & Practice (2 Ed.1997) 121, Section 2:31.

' The Administrative Procedure Act is the vehicle through which more than 50 federal
agencies have created a broad panoply of rules and regulations. See Koch at 121-123.
Ohio’s administrative procedure legislation goes back to 1943. R.C. Chapter 119 (see
120 Ohio Laws 358).

! The Federal Food, Drug, and Cosmetic Act, Section 301 et seq., Title 21, U.S.Code, is
a good example. The Act prohibits the sale of drugs until shown to be “safe and
effective,” and authorizes the administrative officer (now Secretary of Health and Human
Services) through the FDA to promulgate regulations that flesh out what is necessary to
market a “safe and effective” drug. Id.



exercise of legislative authority. Migden-Ostranders v. Pub. Utils. Comm. of Ohio
(2004), 102 Ohio St.3d 451, 456, 2004-Ohio-3924, 812 N.E.2d 955; Gonzales v. Oregon
(2006), 546 U.S. 243, 255-56, 126 S.Ct. 904, 163 1..Ed.2d 748; United States v. Mead
Corp. (2001), 533 U.8, 218, 226-27, 121 S.Ct. 2164, 150 L.Ed.2d 292. In State ex rel.
Saunders v. Indus. Comm. Of Ohio (2004), 101 Ohio St.3d 125, 2004-Ohio-339, 802
N.E.2d 650, this Court noted that courts “must give due deference to an administrative
interpretation formulated by an agency that has accumulated substantial expertise in the
particular subj e;:t area and to which the General Assembly has delegated the
responsibility of implementing the legislative command.” 1d. at 130 (quoting the
appellate decision in that same case). Rule-making is a manifestation of the public policy
chosen by the legislature. Doyle v. Ohio Bur. Of Motor Vehicles (1990), 51 Ohio St.3d
46, 72, 554 N.E.2d 97.

The federal Administrative Procedure Act has various mechanisms to prevent
agency rules, such as OSHA standards, from deviating from statutory authorization. In
Ohio, the General Assembly has injected itself into the administrative rule-making
process to prevent deviation. To that end, the General Assembly has created a Joint
Commitiee on Agency Rule Review, consisting of five members of the House and five
from the Senate. R.C. 101.35. This committee receives formal notice and the text of a
proposed rule, and through this committee’s involvement, the General Assembly may
invalidate any rule it determines improper based on the criteria stated in the statute. R.C,
119.03(H); see generally, 17 Ohio Administrative Law Handbook & Agency Directory
(2007). Thus, “[t]he purpose of administrative rulemaking is to facilitate the

administrative agency’s placing into effect the policy declared by the General Assembly



in the statutes to be administered by the agency. In other words, administrative agency
rules are an administrative means for the accomplishment of a legislative end.” Doyle at
47 (quoting Carroll v. Dept. of Adm. Servs. (1983), 10 Ohio App.3d 108, 110, 10 OBR
132, 460 N.E.2d 704).

Proposition of Law: A safety or building rule violation is evidence of

a land occupier’s breach of duty and precludes summary judgment on

the breach of duty regardless of whether the hazard or rule violation
was open or obvious.

Sheila Walker was a business invitee of AK Steel, which owed her the duty of
ordinary care in maintaining its premises in a reasonably safe condition so that she was
not unnecessarily or unreasonably exposed to danger. ** Paschal v. Rite Aid Pharmacy,
Inc. (1985), 18 Ohio St.3d 203, 18 OBR 267, 480 N.E.2d 474. In practical terms, the
OSHA regulations' and the Ohio Building Code™ reflect the duty owed her. A jury
could rightly interpret that AK Steel breached its duty to maintain the premises in a
reasonably safe condition by failing to act in accordance with these regulations. The
regulatory violations, along with evidence that AK Steel’s compliance would have
prevented Sheila’s fall,f5 are sufficient to defeat AK Steel’s motion for summary
judgment. Thus, the trial court’s grant and court of appeals’ affirmation of summary

judgment should be reversed.

12 The parties have agreed and the trial court and court of appeals have found that Sheila
Walker was a business invitee. (Appx. 9, 13.)

1 Section 1910.23(d)(1), Chapter 29, Code of Federal Regulations (2003) states that
“[elvery flight of stairs having four or more risers shall be equipped with standard
railings or standard handrails ***” (Appx. 23.)

2002 Ohio Building Code § 1003.3.11 states that “[s]tairways shall have handrails on
each side.” (Appx. 27.)

15 (Supp. 2.)



Pertinent Law and Policy Decisions in Jurisdictions Across the Country

State courts across the nation fall into three basic camps in analyzing the
intersection between the open-and-obvious doctrine and violations of administrative
safety regulations. A first group holds that a violation of administrative safety regulation
is negligence per se regardless of the openness or obviousness of the hazard. See, e.g.,
Overton Square, Inc. v. Bone (Tenn.1979), 576 S.W.2d 762; Blue Grass Restaurant Co.
v. Franklin (Ky.1968), 424 S.W.2d 594 (later codified by Ky.Rev.Stat.Ann. 198B.130
(1978)). This is an approach advocated to but rejected by this Court in Chambers v. St.
Mary’s School (1998), 82 Ohio St.3d 563, 568, 1998-Ohio-184, 697 N.E.2d 198,

A second approach, embraced by a number of other states, holds that a safety rule
violation is evidence of negligence, precluding summary judgment based on the open and
obvious danger; it is left to the jury to determine whether all elements of negligence have
been proven. See, e.g., Toll Brothers, Inc. v. Considine (Del.1998), 706 A.2d 493; Craig
v. Taylor (1996), 323 Ark. 363, 915 S.W.2d 257; Konicek v. Loomis Bros., Inc. (Towa
1990), 457 N.W.2d 614; Beals v. Walker (1976), 416 Mich. 469, 331 N.W.2d 700; Porter
v. Montgomery Ward & Co., Inc. (1957), 48 Cal.2d 846, 313 P.2d 854 (holding that a
violation of a regulation requiring a handrail creates a rebuttable presumption of
negligence)(later codified at Section 669, Cal.Evid.Code); Conroy v. Briley
(Fla.App.1966), 191 So.2d 601; Martins v. Healy (Mass.Super.Ct.2002), 15 Mass.L.Rep.
42.

In Beals v. Walker, the Michigan Supreme Court found that the court of appeals

improperly ignored evidence of safety regulations when, in relying on the open-and-
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obvious doctrine, ' it affirmed the grant of a directed verdict in favor of a defendant.
Beals, 416 Mich. at 481. It found that evidence of these violations warranted a jury
determination and reversed. Id. at 481-82. In the jurisdictions that fall into this category,
evidence of the safety rule violation itself as well as the openness and obviousness of the
danger are admissible and to be considered by the jury in its determination of whether the
owner or occupier acted reasonably. See Pardieck & Hulbert, Is the Danger Really Open
& Obvious? (1986), 19 Ind. L. Rev. 383 (noting that “the more recent trend considers the
obviousness of the danger as only one factor in determining whether a plaintiff has
assumed the risk of injury™). This second approach has been embraced by the First and
Tenth Appellate Districts'” and was expressed by Justice O’Conner in her dissent from
the dismissal in Uddin v Embassy Suites Hotel (2007), 113 Ohio St.3d 1249, 2007-Ohio-
1791, 864 N.E.2d 638.

And, third, the courts of a small minority of states stand with the court below in
holding safety rules are irrelevant when a risk is open and obvious. Compare the Twelfth
District’s decision below with Sessions v. Nonnenmann (Ala.2002), 842 So.2d 649.
Under this third approach, the common law open-and-obvious doctrine nullifies the force
of any administrative rule and the owner or occupier has no duty to maintain the premises

in a reasonable condition.

1% For the Michigan Supreme Court’s recent affirmation of the open-and-obvious
doctrine, see Lugo v. Ameritech Corp., Inc. (2001), 464 Mich. 512, 629 N.W.2d 384.

7 Uddin v. Embassy Suites Hotel (2005), 165 Ohio App.3d 699, 2005-Ohio-6613, 848
N.E.2d 519, certiorari granted, 109 Ohio St.3d 1455, 2006-Ohio-2226 847 N.E.2d 5, case
dismissed, 113 Ohio St.3d 1249, 2007-Ohio-1791, 864 N.E.2d 638; Christen v. Don
Vonderhaar Market and Catering, Inc., 1st Dist. No. C-050125, 2006-Ohio-715; Francis
v. Showcase Cinema Easigate (2003),155 Ohio App.3d 412, 2003-Ohio-6507, 801
N.E.2d 535.
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Admittedly, the three categories of decisions are not tightly organized. At least
one jurisdiction, Georgia, has split on this same issue among its courts of appeals.
Compare Trans-Vaughn Dev. Corp. (2005), 273 Ga.App.505, 615 S.E.2d 579 (holding
that claimant’s prior use of defective stairs obviates owner’s duty) with Val D 'dosta Co.
v. Cross (1999), 241 Ga.App. 583, 526 S.E.2d 580 (holding that a genuine issue of
material fact exists where wheelchair ramp does not company with building standards,
despite prior use). Furthermore, many states do not fall into any of these categories
because they have partially or completely abrogated the open-and-obvious doctrine. See,
e.g., Virgil v. Franklin (Colo.2004), 103 P.3d 322; Tharp v. Bunge Corp. (Miss.1994),
641 So.2d 20; Harris v. Niehaus (Mo.1993), 857 S.W.2d 222; Ward v. K-Mart Corp.
(I1L.1990), 554 N.E.2d 223; Arrington v. Arrington Bros. Constr., Inc. (1989), 116 Idaho
887, 781 P.2d 224; Micallef v. Miehle Co. (1976), 39 N.Y.2d 376, 348 N.E.2d 571;
Parker v. Highland Park, Inc. (Tex.1978), 565 8.W.2d 512. Tn these cases, the open-and-
obvious doctrine is no obstacle to admitting administrative violations as evidence of
negligence. See, e.g., Arrington, supra; Scott v. Matlack, Inc. (Colo.2002), 39 P.3d 1160;
McCarthy v. Kunicki (2005), 355 1ll. App.3d 957, 973 (finding that a code violation is
*prima facia evidence of negligence”). Still, the majority view across the nation is clear:
violations of administrative safety regulation serve, at least, as some evidence of

negligence.'®

'8 The Second Restatement of Torts does not chose between the first and second
categories and advocates using violations of administrative regulations either to show
negligence per se or as evidence of negligence. 2 Restatement of the Law 2d, Torts
(1965) 37, Section 288B. Section 286 details a four-step test to determine whether a
regulation should be adopted as the standard of care, Id. at 25. The Restatement
approves adopting the standard described in the regulations if its purposes is:

(a) to protect a class of person which includes the one whose interest is

invaded, and
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Courts suppoft this majority view with a probing analysis of the public policy at
issue. For example, the Colorado State Supreme Court, in discussing the OSHA
regulations, notes that the administrative scheme has been established to “reflect current
ideas in the field of safety and health issue” and represent the “cumulative wisdom of the
industry on what is safe and unsafe.” Scott v. Matlack, Inc.,39 P.3d at 1168 (quoting
Wal-Mart Stores, Inc. v. Seale (Tex.App.1995), 904 S.W.2d 718). Without these
regulations, “the jury is left with fewer tools to determine the standard of care.” Scotf at
1169. In line with other courts noted above, the Colorado Supreme Court allows
evidence of these regulations “as some indication of the standard of care with which a
reasonable person in the defendant’s position should comply.” Id. at 1170.

Pertinent Decisions of Ohio Appellate Courts

In Chambers v. St Mary’s School, (1998) 82 Ohio St.3d 563, 1998-Ohio-184, 697
N.E.2d 198, this Court ruled that violations of administrative rules may be admissible as
evidence of negligence. 19 The First and Tenth Appellate Districts have embraced
Chambers’ holding and interpreted it to mean that such a violation raises a genuine issue
of material fact as to the property owner’s duty and breach thereof despite any open and
obvious nature of the danger.

The First District’s pertinent decisions are Francis v. Showcase Cinema Eastgate

(2003),155 Ohio App.3d 412, 2003-Ohio-6507, 801 N.E.2d 535, and Christen v.

(b) to protect the particular interest which is invaded, and

(c) to protect that interest against the kind of harm which has resulted, and

(d) to protect that interest against the particular hazard from which the

harm results.

Id.
19 The focus of the holding in Chambers is that violations of administrative regulations do
not constitute negligence per se and the case did not discuss its effect on the open-and-
obvious doctrine. Chambers at 568.
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Vonderhaar Market & Catering, Inc., 1st Dist. No. C-050125, 2006-Ohio-715. Francis
was a case factually foursquare with the instant one. Francis fell on a stairwell outside
Showcase Cinemas and sustained injuries. Francis at 413. The stairwell lacked a
handrail, which violated the Ohio Building Code. Id. at 414. The First District noted the
viability of the open-and-obvious doctrine in Ohio, id. at 415, but looked to Chambers’
language that “violations of the [OBC] are evidence that the owner has breached a duty to
the invitee.” 1d. (citing Chambers at syllabus). Consequently, it held that “evidence of
the [OBC] violation raised a genuine issue of material fact regarding Showcase’s duty
and breach of duty, and that summary judgment was improperly granted.” Id. at 416, In
Christen, the First District reiterated this holding. Id. at 9§ 12, 20.

The Tenth District, in Uddin v. Embassy Suites Hotel (2005), 165 Ohio App.3d
699, 2005-Ohio-6613, 848 N.E.2d 519, reached the similar conclusion regarding the Ohio
Building Code and a pool drowning: the rule violation presents a genuine issue of
material fact on the existence of the duty. This Court granted the motion to certify the
record in Uddin, 109 Ohio St.3d 1455, 2006-Ohio-2226, but later dismissed for
jurisdiction improvidently accepted, 113 Ohio St.3d 1249, 2007-Ohio-1791. We submit
that the Tenth District’s opinion is well-grounded, as indicated in Justice O’Conner’s
dissenting opinion from the Court’s decision to dismiss.

Along with the court below, Ohio Cogrts of Appeals for the Second, Fifth,
and Eighth Districts have rejected such an approa,ch.20 They read this Court’s

decision in Adrmstrong v. Best Buy Co., Inc. (2003), 99 Ohio St.3d 79, 2003-Ohio-

2 See Kirchner v. Shooters on the Water, Inc., (2006), 167 Ohio App.3d 708, 2006-Ohio-
3583, 856 N.E.2d 1026, certiorari granted, 113 Ohio St.3d 1487, 2007-Ohio-1986;
Souther v. Preble Cty. Dist. Library, West Elkion Branch, 12th Dist. No. CA2005-04-
006, 2006-Ohio-1893; Olivier v. Leaf & Vine, 2d Dist. No. 2004 CA 335, 2005-Ohio-
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2573, 788 N.E.2d 1088, to effectively absolve the property owner of all duty
when a danger is open and obvious;”' or, to put it another way, the property owner
has no duty to rid the premises of any danger, no matter how unsafe, if the danger
1s open and obvious. Violations of any administrative regulations are irrelevant
and do not give rise to a genuine issue of material fact.

Public Policy Issues

The fundamental question presented in this appeal centers on the respect to be
afforded and the deference given a legislature’s decision to express its will through the
administrative process. In contexts other than tort law, this Court has held the
administrative process in high regard as a vehicle for expressing public policy. Jones
Metal Products Co. v. Walker (1972), 29 Ohio St.2d 173, 181, 58 Ohio Op.2d 393, 281
N.E.2d 1 (holding that courts are required to give due deference to an administrative
interpretation formulated by an agency which has accumulated substantial expertise).

See also Lorain City School Dist. Bd. of Educ. v. State Employment Relations Bd. (1988),
40 Ohio St.3d 257, 533 N.E.2d 264; State ex rel. Brown v. Dayton Malleable, Inc. (1982),
1 Ohio St.3d 151, 155, 1 OBR 185, 438 N.E.2d 120.

Here, the Ohio General Assembly has by statute formed the Ohio Board of
Building Standards and given it the task of formulating and adopting “standards relating
to the conservation of energy and the safety and sanitation” of buildings in Ohio. R.C.
3781.07; R.C. 3781.10(A)(1). In accordance with this legislative grant of power, the

Board of Building Standards creates and maintains the Ohio Building Code. And, as

1910.
21 1t should be noted that Armstrong did not involve any allegations that the premises
violated any safety regulations.
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discussed before, the General Assembly has oversight over this rule-making process.
R.C. 101.35; R.C. 119.03(H).

Similarly, Congress created the Occupational Safety and Health Administration
(OSHA) in 1970 to assure “safe and healthful working conditions.” Section 651(b), Title
29, U.S.Code. The Occupational Safety and Health Act requires the secretary to
promulgate national consensus standards and establish Federal étandards as occupational
safety or health standards. Section 655, Title 29, U.S.Code. This legislation has resulted
in the OSHA Standards for General Industry. Section 1910.1, Chapter 29, Code of
Federal Regulations. These administrative agencies have specialized knowledge and
technical expertise that assist them in the creation of these standards. Farrand v. State
Med. Bd. (1949), 151 Ohio St.2d 222, 39 Chio Op. 41, 85 N.E.2d 113.

We submit there is nothing about tort law that counsels diminished respect for the
legislature’s will where that legislative choice is to use the administrative process. This
is especially so in Ohio, where the legislature exercises a formal and continuing
watchdog function over the rule-making process. R.C. 119.03(H). It may be that this
Court’s choice is to place a safety duty expressed by statute on a higher level (violation
means negligence per se) than one enacted through the administrative process. But it is
consistent with sound respect for the judgment of the coordinate branch of government,
that violation of a safety rule, administratively promulgated pursuant to statute, should be
sufficient to create a genuine question of material fact for a jury in a negligence action
regardless of the open-and-obvious doctrine.

Prosser & Kecton’s The Law of Torts (5 Ed.1984) 231, Section 36, promotes

using such violations as evidence of negligence, rather than the “arbitrary classification
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of * * * negligence per se or no negligence at all,” which “leaves too liftle flexibility for
the standard of reasonable care.” Furthermore, by this Court’s decisions and by statute,
we have moved far beyond the days when contributory negligence (no matter how minor)
served as a complete bar to recovery. See, e.g., Viers v. Dunlap (1982), 1 Ohio St.3d
173, 1 OBR 203, 438 N.E.2d 881; Raflo v. Losantiville Country Club (1973), 34 Ohio
St.2d 1, 63 Ohio Op.2d 1, 295 N.E.2d 202; New York, C. & S. L. R. Co. v. Ropp (1907),
76 Ohio St. 449, 81 N.E. 748. This Court should embrace the majority view, expressed
by the First and Tenth Appellate Districts® and by the Michigan Supreme Court” that a
violation of an administrative rule is sufficient to create a genuine issue of material fact
on the element of duty in a negligence action.

CONCLUSION

AK Steel had a duty to maintain its premises in a reasonably safe condition and
not to expose Sheila Walker to unnecessary or unreasonable dangers. Its failure to
comply with OSHA safety regulations and the OBC, which required the company to
install a handrail on the front stairs of its facility, is evidence that it did not maintain the
premises in a reasonably safe condition. AK Steel must not be permitted to ignore the
regulations based on the open and obvious nature of its violations, A jury should be
allowed to determine whether, given evidence of this violation and the openness of the

danger, AK Steel maintained its premises in a reasonably safe condition,

2 Uddin v. Embassy Suites Hotel (2005), 165 Ohio App.3d 699, 2005-Ohio-6613, 848
N.E.2d 519, certiorari granted, 109 Ohio St.3d 1455, 2006-Ohio-2226 847 N.E.2d 5, case
dismissed, 113 Ohio 5t.3d 1249, 2007-Ohio-1791, 864 N.E.2d 638; Christenn v. Don
Vonderhaar Market and Catering, Inc., 1st Dist. No. C-050125, 2006-Ohio-715; Francis
v. Showcase Cinema Eastgate (2003),155 Ohio App.3d 412, 2003-Ohio-6507 , 801
N.E.2d 535.

2 Beals v. Walker (1976), 416 Mich. 469, 331 N.W.2d 700.
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WALSH, P.J.

{1} Plaintiff-appellant, Abbra Walker Ahmad, appeals the decision of the Butler
County Court of Common Pleas granting summary judgment in favor of defendant-appelleg,

AK Steel Corp. We affirm the trial court's decision.
{112} Appellant's mother, Sheila Walker ("decedent"}, was employed by Johnson
Controls, a security company that contracted with appellee to provide security services. She

had worked as a security guard at appellee’s Middletown headquarters for several years.
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Around 5:00 p.m. on February 4, 2003, as appellant's decedent left work, she fell down the
front stairway outside of the building. There was no handrail along the concrete steps that
led up to the building. She was taken to the hospital and diagnosed with a broken ieft ankle,
Less than two weeks later, she died of a pulmonary embolism.

{913} Appellant, individually and as special administrator of the estate, brought suit
against appellee alleging negligence. Appellee filed a motion for summary judgment. On
March 27, 2006, the trial court granted the motion and dismissed the action ruling that
appellant failed to establish that appellee owed a duty to decedent. Appeliant timely

appealed, raising one assignment of error:

{14} "THE TRIAL COURT ERRED IN GRANTING APPELLEE'S MOTION FOR
SUMMARY JUDGMENT."

{915} Appellant argues in her sole assignment of error that the frial court erred by
failing to consider the necessary factors in finding that appellee did not owe a duty, finding
that the stairs were open and chvious, and that the violation of a safety regulation does not
raise a genuine issue of materiai fact.

{16} We review a frial court's decision granting summary judgment under a de novo
standard of review. Burgess v. Tackas (1928), 125 Ohio App.3d 294, 296. Summary
judgment is proper when: (1) there is no genuine issue of material fact; (2) the moving party
is entitled to judament as a matter of law; and (3) reasonable minds can only come fo a
conclusion adverse to the party against whom the motion is made, construing the evidence
most strongly in that party’'s favor. Civ.R. 56(C). See, also, Harless v. Willis Day
Warehousing Co. (1978), 54 Ohio St.2d 64, 66. In order to establish a claim in negl'igence,
appellant must show that appellee owed decedent a legal duty of care, that this duty was
breached, and that this breach proximately caused decedent's injury. Waflace v. Ohio Dept.

of Commerce, 96 Ohio St.3d 268, 2002-0Ohio-4210, 9 22. Appellant's failure to prove any
-2 - 7
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element is fatal to the negligence claim. Whiting v. Ohio Dept. of Mental Heaith (2001), 141
Ohio App.3d 198, 202. '

{f7} Appeltant argues the trial court did not correctly consider the absence of a
handrail along the steps as a viclation of the Ohio Building Code ("OBC") and OSHA
standards. A review of the record reveals that the trial court did consider the absence of the
handrail. The trial court stated for the purposes of its decision that "[{]his court will assume,
arguendo, that the lack of stair railings did violate the OBC." The court concluded that even
though there was a violation, the absence of the handrail was open and obvious. Decedent
was familiar with the stairs and used them regularly for several years. Additionally, appellant
offered no evidence regarding the cause of the fall or how decedent felt.

{18} Appellant's second issue presented for review is that the trial court erred in
ruling that the stairs were open and obvious and, as a result, appellee had no duty to
decedent. The open and obvious doctrine concerns the first prong of a negligence claim, the
existence of a duty. Where the danger is open and obvious, a property owner owes no duty
of care to individuals lawfully on the premises. Armstrong v. Best Buy Co., Inc., 99 Ohio
St.3d 79, 2003-Ohio-2573, §14. Open and obvious hazards are not concealed and are
discoverable by ordinary inspection. Parsonsv. Lawson Co. (1989), 57 Ohio App.3d 49, 50-
51. The dangerous condition atissue does notactually have to be observed by the claimant
to be an open and cbvious condition under the law. Lydic v. Lowe's Cos., Inc., Franklin App.
No. 01AP-1432, 2002-Ohio-5001, 110. Rather, the determinative issue is Whether the
condition is observable. ld.

{119} We addressed this issue in Souther v. Preble County District Library, West
Elkfon Branch, Preble App. No. CA2005-04-006, 2008-Ohio-1893. In Souther, a library

patron fell off a step located inside the library, injuring his hip. Id. at §J3. There was no

handrait located along the step. Id. He underwent hip replacement surgery. Id.
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Approximately six months later decedent died due to an infection from the surgery. Id. The
trial court granted summary judgment in favor of the library. 1d. at §4. In affirming the trial
court we ruled that an alleged viclation of an administrative building code does not prohibit
the application of the open and obvious doctrine nor does i preclude summary judgment on
a negligence claim. [d. at §[38. "The open and obvious nature of a condition is one of many
facts to be considered on summary judgment in a negligence claim." Id. The only difference
between Souther and the case at bar is that the decedent in Southerwas a licensee and the
decedsant in this case was a business invitee, [d. at §J15. This distinction does not change
our analysis.

{{110} Like Souther, the absence of the handrail in this case was open and obvious.
Prior usage alone may not be conclusive as to the knowledge of a hazard, but decedent's
knowledge of the steps can be inferred from the fact that she used the staircase for several
years prior to the accident as an employee at AK Steel. |d. citing Olivier v. Leaf & Vins,
Miami App. No. 2004 CA 35, 2005-Ohio-1910.

{1111} In herfinal argument, appellant urges us to revisit and overturn our decision in
Souther. Citing the split among Ohio jurisdictions on this issue, appellant argues that any
violation of a federal or state administrative safety reguiation raises a genuine issue of
material fact regard‘ing a property owner's duty and breach thereof. See Christen v. Don
Vonderhaar Market & Catering, Hamilton App. No, C-050125, 2006-0Ohio-715; and Uddin v.
Embassy Suites Hotel, 165 Ohio App.3d 699, 2005-Ohio-6613, certiorari granted, 109 Ohio
St.3d 1455, 2006-Ohio-2226 {both holding a genuine issue of material fact exists where a
safety regulation is violated). See, also, Olivier v. Leaf & Vine, Miami App. No. 2004 CA 35,
2005-Chio-1810; and Ryan v. Guan, Licking App. No. 2003CA00110, 2004-Ohio-4032 (both
holding an alleged administrative safety violation does not preclude application of the open

and obvious doctrine}). We decline to revisit our decision in Souther.
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{9112} Inview of the preceding, we conclude that appellant failed to show there were

any genuine issues of material fact for trial. Accordingly, the trial court properly granted

summary judgment in favor of appellee. Appellant's sole assignment of error is overruled.

Judgment affirmed.

YOUNG and BRESSLER, JJ., concur.

This opinion or decision is subject to further editing by the Supreme Court of
Ohio's Reporter of Decisions. Parties interested in viewing the final reported
version are advised fo visit the Ohio Supreme Court's web site at:
hitp://mww.sconef.state.ch.us/ROD/documenis/. Final versions of decisions
are also available on the Twelfth District's web site at:
hitp:/iwww twelith.courts. state.oh.us/search.asp
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Judge Keith M. Spaeth
Common Pleas Court
Butler County, Ohio

ABBRA WALKFR AHMAD, et al., CASE NO..CV2005 02 0415

Plaintiffs, : Judge Spaeth
8- : DECISION AND ENTRY
: GRANTING DEFENDANTS
AKX STEEL CORPORATION, ' JOINT MOTION FOR
SUMMARY JUDGMENT
Defendant.
FINAL APPEALARLE ORBER

This matter comes before the court on defendaﬁt’s, AXK Steel Carporation (hereinafter
“AT Steel™), motion for summary judgment filed on January 20, 2006. Plaintiff, Abbra
Walker Ahmad (Individually and as Special Administrator of the Estate of Sheila A.
Walker), filed her memorandum in opposition to defendant’s motion for summary judgment
on March 8, 2006. AK Steel filed its reply mn support of said motion on March 16, 2006.
The Court has considered the applicable law, the memorandums filed in support of, and in
opposition to, said motion.

Under Civ. R. 56, surnmary judgiment is proper when: 1) no genuine issue as to any
material fact remains to be litigated; 2) the moving party is entitled to judgment as a matter
of law; and 3) that it appears from the evidence that reasonable minds can come but to one
conclusion, and viewing such evidence most strongly in favor of the party against whom the
‘motion for summary judgment is made, that conclusion is adverse to that party. See Ohio
Raile of Civil Procedure 56(C); see also Welco Industries, Inc., v. Applied Companies (1993),
67 Ohio St. 3d 344, 346, 617 N.E.2d 1129, 1132. In the summary judgment context, a
"material" fact is one that might affect the outcome of the suit under the applicable

substantive law. Turner v. Turner (1993), 67 Ohio St.3d 337, 340, 617 N.E.2d 1123. When,
11
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determining what is a “genuine issue,” the court decides if the evidence presents a sufficient
disagreement between the parties’ positions. 7d.

Further, when a motion for summary judgment has been supported by proper
evidence, the nommoving party may not rest on the mere allegations of the pleading, but must
set forth specific facts, by affidavit or otherwise, demonstrating that there is a genuine triable
issue. Jackson v. Alert Fire & Safety Equip., Inc. (1991}, 58 Ohio St.3d 48, 52, 567 N.E.2d
1027 see also, Mitseff v. Wheeler (1988), 38 Ohio St.3d 112, 115, 526 N.E.2d 798, 801. If
the nonmoving party does not demonstrate a genuine triable issue, summary judgment shafl
be entered against that party. Civ.R. 56(E).

The elements of negligence are duty, breach of duty, and causation. Mussivand v.
David (1989), 45 Ohio St.3d 314, 318, 544 N.E.2d 265 see also, Hunter v. Wal-Mart Stores,
Ine, 2002 W1, 1058191, 2002-Ohio-2604 (Ohio App. 12" Dist., May 28, 2002). Whether
one owes a duty of care to another is a question of law. /d. To prevent an adverse summary
judgment in a negligence action, the plaintiff must show the existence of a duty and sufficient
evidence from which reasonable minds could infer a breach of duty and an injury resulting
proximately therefrom. Menifee v. Ohio Welding Products, Inc. (1984), 15 Ohio 5i. 3d 75,77,
472 N.E.2d 707. |

Int Ohio, the status of the person who enfers upon another's land determines the scope
of the legal duty the landowner owes to the entrant. Gladon v. Regional Transit Auth. (1996),
75 Ohio St.3d 312, 315, 662 N.E.2d 287. An invitee is one who enters the premises of
another by express or implied mvitation for some purpose that is beneficial to the owner. /d.
It is undisputed that Sheila Walker was a business invitee for all purposes pertinent to this

matter. See Motion for Summary Judgment and Memorandum in Opposition. An owner or
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occupier of premises owes a business invitee a duty of ordinary care in maintaining the
premises in a reasonably safe condition so that itg customers are not unnecessarily and
unreasonably exposed to danger. Paschal v. Rite Aid Pharmacy, Inc. (1985), 18 Chic St.3d
203, 480 N.E.2d 474. However, an owner or occupier is not an insurer of the customer's
safety. An occupier of premises is under no duty to protect a business invitee against dangers
which are known to such invitee or are so obvious and apparent o such invitee that he may
reasonably be expected to discover them and protect himself against them. Sidle v. Humphrey
(1968), 13 Ohio St.2d 45, 233 N.E.2d 589,

In this case sub judice, Sheila Walker fell while leaving work at AK Steel’s corporate
headquarters, 703 Curtis Street, Middletown, Obio on or about February 4, 2003. Plaintiff s
complaint, § 4. Sheila Walker was taken to the Emergency Rooﬁ at Middletown Regional
Hospital, where she was diagnosed with a fractured left ankle. Zd. 5. Tragically, Shetla
Walker died on February 17, 2003 due to a bilateral pulmonary embolism. 72 6.

"The existence of a duty is fundamental to establishing actionable negligence, without
which there is no legal liability." Adelman v. Tinuman (1997), 117 Ohio App.3d 544, 549, 690
N.E.2d 1332. A business has no duty to protect an invitee, such as Sheila Walker, from
dangers "[that] are kmown to such invitee or are so obvious and apparent to such invitee that
[s]he may reasonably be expected to discover them and protect [her]self against them."”
Paschal, supra; Kidder v. The Kroger Co., 2004 WL 1802050 (Ohio App. 2 Dist.}), 2004-
Ohio-4261, at q 7. "The rationale behind the [open-and-obvious} doctrine 1s that the open-
and-obvious nature of the hazard itself serves as a warning. The open-and-obvious doctrine
concerns the first element of negligence, whether a duty exists. Therefore, the open-and-

obvious doctririe obviates any duty to wam of an obvious hazard and bars negligence claims
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for injuries related to the hazard." Hemry v. Dollar General Store, 2003 WL 139773 (Ohio
App. 2 Dist.), 2003-Ohio-206, at § 7. The supreme court reaffirmed the viability of the open
and cbvicus doctrine in Armstrong v. Best Buy Co., Inc., 99 Ohio S5t.3d 79, 788 N.E.2d 1088.

Plaintiff argues that the open and obvious doctrine does not apply when the condition
violates the Ohio Building Code (hereinafter “OBC™). At the outset, the first question this
court must consider, i1s whether Section 1910.23(d)(1) of the Occupation Safety and Health
Administration’s (heremafter “OSHA™) requirement that stairs having four or more risers ...
be equipped with standard stair railings.”” The stairs upon which Sheila Walker fell did not
have railings. See Plaintiff’s Memamﬁdum in Opposition, Bxhibit A. This conrt will
assume, arguendo, that the lack of stair railings did violate the OBC.

Plaintiff maintains that the existence of building code violations constitutes strong
évidence that the defendant breached its duty of care to -Sheﬂa Walker. She asserts that the
violation of a building code or some similar statutory violation is either considered evidence
of negligence or will support a finding of negligence per se, depending upon the degree of
specificity with which the particular duty is stated in the statute. She thus asserts, relying on
Francis v. Showcase Cinema Eastgate, 155 Ohio App.3d 412,414, 801 N.E.2d 535, and
Christen v. Don Vonderhaar Market & Catering, Inc., 2006 WL 367107, 2006-Ohio-715 that
the open and obvious doctrine does not apply when building code violations are present.

This court disagrees. In Chambers v. St. Mary's School (1998), 82 Ohio St.3d 563,

697 N.E.2d 198 the supreme court addressed whether a violation of the OBC may constitute
negligence per se. The court explained the difference between negligence and negligence per
se, stating: " 'The distinction between negligence and 'negligence per s¢' is the means and

method of ascertainment. The first must be found by the jury from the facts, the conditions
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and circumstances disclosed by the evidence; the latter is a viclation of a specific
requirement of [aw or ordinance, the only fact for determination by the jury being the
commigsion or omission of the specific act inhibited or required.’ . . . Negligence per se 1s
tantamount to strict liability for purposes of proving that a defendant breached a duty." /d. at

565-66, 697 N.E.2d 198 quoting Swoboda v. Browr (1935), 129 Ohio St. 512, 522, 196

N.E.2d 274). The supreme court held that violations of the OBC do not constitute negligence

per se, but that they may be adinissible as evidence of negligence.

In Francis, the First District interpreted Chambers to indicate that an OBC violation
"showed both that the defendant had a duty toward the plaintiff and that the defendant
breached that duty." Francis, 155 Ohio App.3d at 415, 801 N.E.2d 535. The Francis court

then rejected the application of the open and obvious doctrine when an OBC violation was at

issue, reasoning:

Thus, while the Supreme Court of Ohio has reaffirmed the
priniciple that a landowner owes no duty to protect an invitee
from open and obvious dangers, it has also held that violations
of the OBBC are evidence that the owner has breached a duty
to the invitee. In this case, Showcase suggests that this court
should simply ignore the evidence of the OBBC violation, but
we believe 1t would be improper to do so. To completely
disregard the OBBC violation as a nullity under the open-and-
obvious doctrine would be to ignore the holding in Chambers
and to render the provisions of the OBBC without legal
sipnificance. We hold, then, that the evidence of the OBBC
violation raised a genuine issue of material fact regardmg
Showcase's duty and breach of duty, and that summary

judgment was improperly granted.

Id. at415-16, 801 N.E.2d 535.

This court disagrees with the Francis court's application of Chambers. The Chambers
court was not asked to address the open and obvious doctrine, and it did not do so. Yet, the

supreme court recognized that strict compliance with a multitude of administrative rules was
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"virtually impossible" and that treating violations as negligence per se would, in effect, make
those subject to such rules the msurer of third parties who are harmed by any vielation of
such rules. Chambers, 82 Ohio St.3d at 568, 697 N.E.2d 198. In a footnote, the supreme
cowrt noted that it would be virtually impossible for a premise owner to strictly comply with
the requirement mandating the removal of snow from steps without reference to exceptions
or a reasonableness standard. In this court’s view, the supreme court has implied that
building code violations may be considered in light of the circumstances, including whether
the condition was open and obvious to an Mvitee, The fact that a condition violates the
building code may support the conclusions that the condition was dangerous and that the
landowner had breached its duty to its invitee. However, such violations may be obvious and
apparent to an invitee. If the violation were open and obvious, the open and obvious nature
would "obviate[ | the duty to warn.” See Armsitrong, 99- Ohio St;Bd at 80, 788 N.E.2d 1088;
see Ryan v. Guan, 2004 WL 1728519 (Ohio App. 5 Dist.) 2004-Ohio-4032 (the open and
obvious doctiine applied, despite the fact that the pla,i_nti’r;f had lost her balance on a curb
ramp flare that was one and one-half times steeper than allowed by the applicable building
codes); Duncan v. Capitol South Comm. Urban Redev. Corp., 2003 WL 1227586 (Ohio App.

10 Dist.), 2003-Ohio-1273 (unreasonably high curb was an open and obvious danger); see

also Quinn v. Montgomery Cty. Educ. Serv. Cir., 2005 W1, 435214 (Ohio App. 2 Dist.),

2005-Ohio-808. (open and obvious doctrine applied to defect in the sidewalk, which

municipality had a duty to maintain under R.C. 2744.02(B)(3)). Therefore, this court
concludes that the OBC did not preclude the application of the open and obvious doctrine

and that the presence of building code violations do not require a denial of summary

judgment.

16




Judge Keith M. Spasth
Caormmon Pleas Court
Butler County, Ohiz

The second question is whether the lack of standard stair railings to the steps in front
of AK Steel’s building was an open and obvious hazard. The evidence demonstrates that
Sheila Walker had traveled up and down the steps without incident for the last several years
while she was employed by Johnson Controls. Sheila Walker was familiar with the steps and
the absence of a handrail. Furthermore, the exact cause of Sheila Walker’s fall can not be
ascertained by any evidence. Considering this evidence, reasonable minds can only conclude
that the condition of the steps was open and obvious.

For the reasons stated herein, this court finds defendant’s motion for summary
judgment is hereby GRANTED. Plaintiff’s complaint is dismissed with prejudice at

plaintiff’s cost. There is no just cause for delay. SO ORDERED.

yﬁﬁﬁ%

K/afthM Spacth, Iﬁdge

ce:
David S. Blessing

Law Office of William H. Blessing
119 East Court Street, Suite 500
Cincinnati, Chio 45202

Attorney for Plaintiff

Monica H. McPeek

FROST BROWN TODD LLC
2200 PNC Center

201 East Fifth Street
Cineinnati, Ohio 45202-4182

Attorney for Defendani
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IN THE COURT OF APPEALS OF BUTLER COUNTY, OHIO

ABBRA WALKER AHMAD, et al., : CASE NO. CA2006-04-089
Appeltants, £1ED BUTLER Cfil-f; ENTRY GRANTING MOTION TO
T OF APPRAL CERTIFY CONFLICT
= reig 2 g el : |

AK STEEL CORP., S

LA il
~1ERK OF COURTS
Appellee. :

The above cause is before the court pursuant to a motion to certify a conflict to
the Supreme Court of Ohio filed by counsel for appellants, Abbra Walker Ahmad,
individually and as Special Administrator of the Estate of Sheila Walker, on January 9,

2007, and a memorandum in opposition filed by counsel for appellee, AK Steel Corp.,

on or about February 13, 2007,

Ohio courts of appeal derive their authority to certify cases to the Ohio Supreme
Court from Section 3(B)(4), Article IV of the Ohio Constitution, which states that
whenever judges of a court of appeals find that a judgment upon which they have
agreed is in conflict with a judgment pronounced upon the same question by another
court of appeals of the state, the judges shall certify the record of the case to the
supreme court for review and final determination. For a conflict to warrant certification,
it is not enough that the reasoning expressed in the opinions of the fwo couﬁs is
inconsistent; the judgments of the two courts of appeal must be in conflict. Sfate v.

Hankerson (1989), 52 Ohio App.3d 73.
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The motion for certification contends that this court's decision is in conflict with
decisions by the First and Tenth Appellate Districts, i.e., Uddin v. Embassy Suites
Hofel, 165 Ohio App.3d 6389, 2005-Ohio-6613, leave to appeal granted, 109 Ohio St.3d
1455, 2006-Ohio-2226 (Tenth App. District); Christen v. Don Vonderhaar Market and
Catering, Hamilton App. No. C-050125, 2006-Ohio-715 (First App. District); and Francis
v. Showcase Cinema Eastgate, 155 Ohio App.3d 412, 2003-Ohio-6507 {First App.
District).

In Uddin, a case currently before the Ohio Supreme Court, the Tenth District
held that a breach of an administrative regulation raises a genuine issue of material fact
as to an owner's duty and breach thereof, In Christen and Francis, the First District
held that evidence of an Ohio Basic Building Code violation raises a genuine issue of
material fact precluding summary judgment.

In the present case, Shelia Walker, a security guard at AK Steel, fell down a

- stairway, breaking her ankle. Thére was no handrail along the stairway. Two weeks
later, she died of a pulmonary embolism. The trial court granted summary judgment in
favor of AK Steel and dismissed the action. The court found that even assuming,
arguendo, that the lack of a railing was a violation of the Ohio Building Code, the
absence of a handrail was open and obvious. This court affirmed the trial court's
decision, acknowledging a prior decision, Souther v. Preble Cty. Dist. Library, West
Elkton Branch, Preble App. No. CA2005-04-008, 2006-Ohio-1893, holding that an
alleged violation of an administrative building code does not prohibit application of the

open and obvious doctrine and does not preclude summary judgment on a negligence

claim.




" Butler CA2006-04-089

Upon consideration of the foregoing, the court finds that its decision is in conflict
with the decisions by the First District in Christen and Francis and the Tenth District's
decision in Uddin. Accordingly, the maotion for certification is GRANTED. The issue for
certification is whether the violation of an administrative building code prohibits applica-
tion of the open and obvious doctrine and precludes summary judgment on a negli-

gence claim.

IT 1S SO ORDERED.
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§1910.22 General requirements.
This section applies to all permanent places of employment, except where
domestic, mining, or agricultural work only is performed. Measures for
the control of toxic materials are considered to be outside the scope of
this section.
1910.22(a) Housekeeping. (1) All places of employment, passageways,
storerpoms, and service rooms shall he kept clean and orderly and in a
zanitary condition.
1210.22(a){2) The (loor of every workroom shall be maintained in. a clean
and, so far as possible, a diy condition, Where wet processes are used,
drainage shall be maintained, and false floors, platforms, mats, or other
dry standing places should be provided where practtcable.

1910,22(a}{3} To facilitate cleaning, every floor, worling place, and passageway
shall be kept free from protruding nails, splinters, holes, or Ieose boards.

1210.22(b) Aisles and passageways. (1) Where mechanical handling
equipment is used, sufficient safe clearances shall be allowed for aisles, at
loading docks, through doorways and wherever tuims or passage must be
made. Alsies and passageways shall be kept clear and in good repairs, with
no obstruction across or in atsles that could create a hazard.

1910.22{p)(2} Permanent aisles and passageways shall be appropriately
marked,

1810.22(c) Covers and guardrails. Covers and/or guardrails ghall he
provided to protect personnel from the hazards of open pits, tanks, vats,
ditches, etc.

1910.22(d) Floor louding proteciion. (1) In every building or other struc-
ture, or part thereof, used for mercantile, business, industrial, or storage
purposes, the loads approved by the building official shall be marked on
plates of approved design which shall be supplied and securely affived by
the owmer of the building, or his duly authorized agent, in a cansplcuous
place in each space to which they relate. Such plates shall not be remaoved
or defaced but, if lost, removed, or defaced, shall be replaced by the owner
or his agent.

1910.22{d}{2) It shall be unlawful to place, or cause, or permit to be placed,
on any floor or roof of a building or other structure a load greater than that
for which such floor or roof is approved by the buflding official.

§1910.23 Guarding flocr and wall openings and holes.
1910.28{a) Protection for floor openings. (1) Every stairway floor apen-
ing shall be guarded by a standard railing constructed in accordance with
paragraph [e] of this secton. The railing shall be provided on all exposed
sides {except at entrance to statrway). For infrequently used stairways where
traffic across the opening prevents the use of fixed standard railing (as when
located in aisle spaces, etc.), the guard shall consist of a hinged floor open-
ing cover of standard strength and construction and removable standard
railings on all exposed sides (except at entrance to stairway).

1910.23{a}{2) Every ladderway floor opening or platform shall be guarded
by a'standard railing with standard toeboard on ali exposed sides {except
at entrance to opening}, with the passage through the railing efther pro-
vided with a swinging gate or so offset that a person cannot walk directly
into the opening.

1810.23(al)(3) Every hatchway and chute floor opening shall be guarded by
one of the following:

1610.23(a}{3){f) Hinged floor opening cover of standard strength and con-
struction equipped with standard railings or permanentty attached thereto
80 as to leave only one exposed side. When the opening 1s not in use, the
cover shall be closed or the exposed side shall be guarded at bath top and
intermediate positions by removable standard railings.

1910.23(2)(3}ii) A remavable railing with toeboard on not more than two
sicles of the opening and fixed standard raflings with toeboards on all other
exposed sides, The removable raflings shall be kept in place when the
opening is not in use.

Where operating conditions necessitate the feeding of material into any
hatehway or chute opening, protection shall be provided to prevent a person
from falling through the opening,

1910.23(a}(4) Every skylight floor opening and hale shall be guarded by a
standard skylight screen or a fixed standard railing on all exposed sides.

1910.23(aj(5) Every pit and trapdoor floor opening, Infrequently used, shall
be guarded by a floor opening cover of standard strength and construction.

While the cover is not in place, the pit or trap opening shall be constantly
attended by someone or shall be protected an all exposed sides by removable
standard railings.

1910.23{a)(6} Every manhole floor opening shall be guarded by a standard
manhole cover which need not be hinged in place. While the eover is not
in place, the manhole opening shall be constantly attended by someone or
shall be protected by removable standard raflings,

1810.23(a{7) Every temporary floor opening shall have standard railings,
or shall be constantly attended by someone.

1910.23(a}{8) Every floor hole inte which persons can accidentally walk
shall be guarded by efther:

1240.23{a){8){}} A standard railing with standard toehoard on all exposed
sides, or

191 0.23{&)(S}Eii) A floor hole caver of standard strength and construction.
While the cover is not in place, the floor hole shall be constantly attended
by someone or shall be protected by a removable standard railing.

1910.23{aj}{9) Every floor hole into which persons cannot accidentally walk
(on account of fixed machinery, equipment, or walls] shall be protected by
a cover that leaves no openings more than 1 inch wide, The cover shall be
securely held in place to prevent tools or materials from falling through.

1910.23(=}{10) Where doors or gates open directly on a stairway, a platform
shall be provided, and the swing of the daor shall not reduce the effecttve

width to less than 20 inches.

1910.23(b} Protection for wall openings and holes. (1) Every wall open-
ing from which there is a drop of more than 4 feet shall be guarded by one
of the following:

1210.23B) 11 Rail, roller, picket fence, half door, or equivalent barrier.
Where there is exposure below to falling materials, a removable toe board
or the equivalent shall also be provided. When the apening is not in use for
handling matertals, the guard shall be kept in position regardless of a door
on the opening, In addition, a grab handle shall be provided on each side
of the opening with ifs center approximately 4 feet above floar level and of
standard strength and mounting,

1910.23(e}{1){ii} Extension platform onto which materials can be haisted
for handling, and which shall have side rafls or equivalent guards of
standard specifications,

1810.23(bN2) Every chute wall opening from which there is a drop of more
than 4 feet shall be guarded by vne or mare of the barriers specified in
paragraph (b)(1) of this section or as required by the conditions.

1910.25(bK3) Every window wall opening at a stairway landing, floor, plat-
form, or baleony, from which there is a drop of more than 4 feet, and where
the bottom of the opening is less than 3 feet above the platform or landing,
shall be guarded by standard slats, standard grill work (as specified in
paragraph (e)(11) of this section), or standard railing. ’
Where the window opening is below the landing, or platform, a standard
toe board shall be provided.

1910.23(b}(4) Every temporary wall opening shall have adequate guards
but these need not be of standard construction.

1910.23(b)(8) Where there is a hazard of materials falling through a wall
bole, and the lower edge of the near side of the hole is lesa than 4 inches
above the floor, and the far side of the hole more than 5 feet above the
next lower level, the hole shall be protected by a standard toeboard, or an
enclosing screen either of solid construction, or as specified in paragraph
(2){11) of this section,

1910.23(c) Protection of open-sided floors, platforms, and runways.
{1} Every open-sided floor or platform 4 feet or more above adjacent floor
or ground level shall be guarded by a standard railing [or the equivalent as
specified in paragraph (e)(3) of this section) on all open sides except where
there 1s entrance to a ramp, stairway; or fixed ladder. The railing shall be
provided with a toeboard wherever, beneath the open sides,

1910.23{c}{1}{i} Persons can pass, 2
1910.23(c)(1}{ii} There is moving machinery, or

1910.23{c){1)(iif) There Is equipment with which falling materials could
create a hazard.

1810.25(ck(2) Every runway shall be guarded by a standard rafling (or the
equivalent as specified in paragraph (e)(3) of this section) on all open sides
4 feet or more above floor or ground level. Wherever tonls, maching parts,
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or materials are likely to be used on the runway, a toeboard shall also
be provided on each exposed side.

Runways used exclusively for special purposea (such as oiling, shafting,
or filling tank cars) may have the railing on one side omitted where oper-
afing conditions necessitate such omission, providing the falling hazard
1s minimized by using a runway of not less than 18 inches wide. Where
persons entering upon runways become thereby expased to machinery,
electrical equipment, or ather danger not a falling hazard, additional
guarding than is here specified may be essential for protection.

1510.23(c){3} Regardless of height, open-sided floors, walkways, plat-
forms, or nunways above or adjacent to dangerous equipment, pickling or
galvanizing tanks, degreasing units, and similar hazards shall be guarded
with a standard railing and toe board.

1210.23{d} Stairway railings and guards. (1} Every fiight of stalrs
having four or more risers shall be equipped with standard stair railings
or standard handrails as specified in paragraphs (d)(1} [i) through ) of
this section, the width of the stalr {0 be measured clear of all obatruc-
tions except handrails:

1210.23{d}{1}(i} On stairways less than 44 inches wide having both sides
enclosed, at least one handrail, preferably on the right side descending.

1810.23(d} X} On stajrways less than 44 inches wide having one side
open, at least one stair railing on open side.

1610.223{d}{1}{(i1) On stairways less than 44 inches wide having both sides
open, ane stair railing on each side.

1910:23{d){1}{iv] On stajrways more than 44 inches wide but less than
BB inches wide, one handrail on each enclosed side and one stair railing
on each open side,

1910.23(d){1){v} On stairways 88 or more inches wide, tne handrail on
each enclosed side, one stair ralling on each open side, and ons infer-
mediate stair railing located approximately midway of the width.

1910.23{d}{2) Winding stairs shall be equipped with a handrail offset to pre-
vent walking on all portions of the treada having widih less than 6 inches.

1810.23{e) Railing, toe boards, and cover specifications. (1) A stanidard
railing shall consist of top rail, intermediate rail, and posts, and shall have
a vertical height of 42 inches nominal from upper surface of top rail to
flocr, platform, runway, or ramp level. The top rail shall be amooth-sur-
faced throughout the length of the railing, The intermediate rail shall be
approximately halfway between the top rail and the floor, platiorm, rurntway,
or ramp. The ends of the raila shall not overhang the terminal posts except
where such overhang does not constitute a projection hazard,

1910.23(e}t2} A stair railing shall be of construction similar to a standard
ralling but the vertical height shall be not more than 34 inches nor less
than 30 inches from upper surface of top rail to surface of tread in line
with face of riser at forward edge of tread.

1910.23(e)(2) [Reserved]

1810.23(e)(3)(i} For wood railings, the posts shall be of at least 2-inch by
4-inch stock spaced not to exceed B feet; the top and intermecdiate rails
shall be of at least 2-inch by 4-inch stock. If top rail is made of two righi-
angle pieces of 1-inch by 4-inch stock, posts may be spaced on 8-foot
centgrs, with 2-inch by 4-inch intermediate rafl.

1910.23{e}(3}il) For pipe railingds, posts and top and intermediate railings
shall be at least 1 1/2 inches nominal diameter with posts spaced not
more than 8 feet on centers.

1210.23(e){3)iif} For structural steel railings, poets and top and inter-
mediate rails shall be of 2-inch by 2-inch by 3/8-inch angles or other
metal shapes of equivalent bending strength with posts spaced not more
than 8 feet on centera.

1810.23(e)(3)(iv) The anchoring of posts and framing of members for rail-
ngs of all types shall be of such construction that the completed structuye
shall be capable of withstanding a load of at Jeast 200 pounds applied in
any directon at any point on the top rail.

1910.23(3}{3}(\.'} Other types, sizes, and arrangements of railing con-
struction are acceptable provided they meet the following conditions:
1910.23(e}(3)(v}{a} A smooth-surfaced top rail at a helght above floar,
Platform, runway, or ramp level of 42 inches nominal;
910.23¢e)(3)(uj(6} A strength to withstand at least the minimum re-
quirement of 200 pounds top rail pressure;
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1910.23{2){3Kv}(c) Pratection between top rail and floor, platform, runway,
ramp, or stair treads, equivalent at least to that afforded by a standard

intermediate rail;

1910.23(e}{d) A standard toehoard shall be 4 inches nominal in vertical
height from its top edge to the level of the floor, platform, nunway, or ramp.
It shall be securely fastened i place and with not more than 1/4-inch
clearance above floor level. It may be made of any substantial material
either solid or with openings not over 1 inch in greatest dimension.

Where material is piled to such height that a standard foeboard does not
provide protection, paneling from floor to intermediate rafl, or to top rail
shall be provided.-

1210.23(s){5){i) A handrail shall consist of a lengthwise member mounted
directly on a wall or partition by means of brackets attached fo the lower
side of the handrafl so as to offer no obstruction to a smooth surface
along the top and both sides of the handrail. The handrail shall be of
rounded or other section that will furnish an adequate handhold for
anyone grasping it to avold fzlling. The ends of the handrail should be
turned in to the supporting wall or otherwise arranged so as not to con-
stitute a projection hazard.

1810.23{e){5)(i} The height of handrails shall be not more than 34 inches
nor less than 30 inches from upper surface of handrail to surface of tread
in line with face of riser or to swface of ramp.

1910.23{e)(5}iil} The size of handrails shall be: When of hardwood, at
least 2 inches in dlameter; when of metal pipe, at least 1 1/2 Inches in
diameter. The length of brackets shall be such as will give a clearance
between handrail and wall or any projection thereon of at least 3 mches.
The spacing of brackets shall not exceed 8 feet,

1910.23(e)i5)(iv} The mountng of handrails shall be such that the com-
pleted structure is capable of withstanding a load of at least 200 pounds
applied I any direction at any poinf on the rail,

1910.23(c){8) All handrails and railings shall be provided with a clear-
ance of not less than 3 inches between the handrail or railing and any

other obiect.

1210.22(e){7) Floor opening covers may be of any material that meets the
following strength requirements: ‘

1910.23{)(7Y{i} Trench or conduit covers and their supports, when located
in plant roadways, shall be designed to carry a truck: rear-axle load of at
least 20,000 pounds,

1240.25(e)7)(ii) Manhole covers and their supports, when located in
plant roadways, shall comply with local standard highway requirements
if any; otherwise, they shall be designed to carry a truck rear-axle load
of at least 20,000 pounds.

1910.23(e}(7)(iil) The construction of floor opening covers may be of any
material that meets the strength requirements. Covers projecting not
more than 1 inch above the floor level may be used providing all edges
are chamfered to an angle with the horizontal of not over 30 degrees.
All hinges, handles, bolts, or other parts shall set flush with the floor or
cover surface.

1910.23{e)(8} Skylight screens shall be of such construection and mount-
ing that they are capable of withstanding a Toad of at least 200 pounds
applied perpendicularly at any one area on the screen. They shall also
be of such construction and mounting that under ordinary loads or im-
pacts, they will not deflect downward sufficiently to break the giass below
them. The eonstruction shall be of grillwork with epenings not more than
4 inches long or of slatwork with openings not more than 2 inches wide
with length unrestricted.

1910.23(c}{%) Wall opening barriers (rails, rollers, picket fences, and half
doors) shall be of such construction and mounting that, when in place at
the ppening, the barrier is capable of withstanding a load of at least 200
pounds applied in any direction {(except upward) at any point on the top
rail ar corresponding member.

1910.23(2)(10) Wall opening grab handles shall be not less than 12 inches
in length and shall be so mounted as to give 3 inchea clearance from the
side framing of the wall opening, The size, material, and anchoring of
the grab handle shall be such that the completed struc 3
of withstanding a load of at least 200 pounds applied in: t

any point of the handle. 23

1gt0.22({el{11} Wall opening screens shall be of such construction and
maounting that they are capable of withstanding a load of at least 200
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pounds applied horizontally at any point on the near side of the screen.
They may be of solid construction, of grillwork with openings not more than
8 inches long, or of slatwork with openings not more than 4 inches wide
with length unrestricted.

[39 FR 23502, June 27, 1974, as amended at 43 FR 49744, Oct. 24, 1978;
49 FR 5321, Feb. 10, 1984]

§1210.24 Fixed industrial stairs.

1910.24(a) Application of requirements. This secton contains specific-
ations for the safe design and constiuction of fixed general industrial stairs,
Thig classification includes interlor and exterfor staivs around machinery,
tanks, and other equipment, and stairs leading to or from floors, platforma,
ar pits, This sectlon dees not apply to atairs used for fire exit purposes, to
construction operations to private residences, or to articulated stairs, such
as may be installed on floating roof tanks or on dock facilities, the angle of
which changes with the rise and fall of the base support,

1910.24(h} Where fixed stairs are reguired. Fized stairs shall be provided
for access from one stiucture level to another where operations necessitate
regular travel between levels; and for access to operating platforms at any
equipment which requires attention routinely during operations. Fixed
statrs shall also be provided where access to elevations is daily or at each
ghift for such purposes as gauging, inspection, regular maintenance, ete.,
where such work may expose employees to acids, caustics, gases, or other
harmful substances, or for which purposes the carrying of tools or equip-
ment by hand 1s normally required. (It is not the intent of this section to
preclude the use of fixed Iadders for access to elevated tanks, towers, and
similar structures, overhead traveling cranes, etc.. where the use of fixed
ladders is common practice.] Spiral stafrways shall not be permitted except
for special limited nsage and secondary access situations where it is not
practical to provide a conventional stairway. Winding stairways may be
installed on tanks and similar round structures where the diameter of the
stucture is not less than five (5) feet.

1810.24{t) Stair strength. Fixed stairways shall be destgned and con-

structed to carry a load of five times the normal live load anticipated but

never of less strength than to carry safely a moving concentrated load of

1,000 pounds.

1910.24{d) Stair width. Fixed stairways shall have a minimum width of
- 22 inches.

1910.24(e) Angle of stairway rise. Fixed stairs shall be installed at angles
to the horizontal of between 30° and 50°, Any uniform combination of rise/
tread dimensions may be used that will result in a stairway at an angle
to the horizontal within the permisstble range. Table D-1 gives rise/tread
dimensions which will produce a stairway within the permissible range,
stating the angle to the horizontal produced by each combination. However,
the rise/txead combinations are not limited to those givenin Table D-1.

TABELE D-~1

Angle to horizontal

81/
81/2
Ba3/4

a 81/2

46° 38 ...,
48° 18, . 81/4 B1/4
BT PO B ) - 8

1910.24{f) Stair treads. All treads shall be reasonably sitp-resistant and
the nosings shall be of nonslip finish. Welded bar grating treads without
nosings are acceptable providing the leading edge can be readily identified
by personnel descending the stairway and provided the tread 1s serrated or
is of definite nonslip design. Rise hejght and tread width shall be uniform
throughout any flight of stairs including any foundation structure used as
one or more treads of the stairs.

Subpart D-—Walking-Working Surfaces

191 0.24(g) Stairway plaitforms, Stairway platforms shall be no less than
the width of a statrway and a minimum of 30 inches in length measured
in the direction of travel.

1810.24{h) Railings and handrails. Standard railings shall be provided
on the open sides of all exposed stairways and stair platforms. Handrails
shall be provided on at least one side of closed stalrways preferably on the
right side descending, Stair railings and handrails shall be installed in ac-
cordance with the provisions of §1910.23.

1910.24(i} Vertical elearance. Vertical clearance above any stair tread to
an nverhead obstruction shall be at least 7 feet measured from the leading
edge of the tread.

[39 FR 23502, June 27, 1974, as amended at 43 FR 49744, QOct. 24, 1978;
49 FR 5321, Feb. 10, 1984]

§1910.25 Portable wood ladders.
1910.25{a) Application of requirements. This sectlon is intended {o pre-
secribe rules and establish minimum requirements for the constructlon, care,
and use of the commmon types of portable wood ladders, in order to insure
safety under normal conditions of usage, Other types of special ladders,
fruitpicker's ladders, combination step and extension ladders, stockroom
step ladders, atsle-way step ladders, shelf ladders, and library ladders are
not specifically covered by this section.
1910.25(b) Materials—(1) Requirements applicable to all wood parts. [{) All
wood parts shall be free from sharp edges and splinters; sound and free
from accepted visual inspectlon from shake, wane, compression failures,
decay, or other rregularities, Low density wood shall not be used.
1910.25{bY{1){il} [Reserved]
1916.25{(BH2) [Reserved]
19810.25(c} Consiruction requirements.
1910.25{)(1) [Reserved]
1910.25(cH{2) Portable stepladders. Stepladders longer than 20 feet shall not
be supplied. Stepladders as hereinafter specified shall be of three types:
Type I—Industrial stepladder, 3 to 20 feet for heavy duty, such as utilities,
contractors, and industrial use.-
Type I—Commercial stepladder, 3 to 12 feet for medium duty, such as
painters, offices, and light industrial use.
Type MI—Household stepladder, 3 to 6 feet for light duty, such as light
household use.
1910.25{c}2)i} General requirements,

191 0.25(c){2){i){a) [Reserved]

- 1910.25(cH2){i)(h) A uniform step spacing shall be employed which shall be

not more than 12 inches. Steps shall be parallel and level when the ladder
is in position for use.

1910.28{cH2){i{c} The minimum width between side rails at the top, inside
to Inside, shall be not less than 11 1/2 inches, From top 1o bottom, the side
rails shall spread at least 1 inch for each foot of length of stepladder.
1810.25(c) {2} {d(e) [(Reserved]

1910.258(cH2) (N A metal spreader or locking device of sufficient size and
strength {o securely hold the front and back sections in open positions shall
be a component of each stepladder. The spreader shall have all sharp points
covered or removed to protect the user. For Type Il ladder, the pail shelf and
spreader may be combined in one unit {the so-called sheif-lock ladder).

1910,25(c){3) Portable rung ladders,

1810,25(e){2}() [Reserved]

1810.25(c)(SHii) Single ladder. (o) Single ladders longer than 30 feet shall
not be supplied.

191 0.25(c){3){inik) [Reserved]

1910,25{c){3)(lil} Two-section ladder. (a) Two-section extension ladders longer
than 80 feet shall not be supplied. All ladders of this type shall consist of
two sections, one to fit within the side rails of the other, and arranged in
stuch a manner thet the upper section can ha ratead and Inueeard

1910.25(c)i3)(ii)b} {Reserved] 24

1910.25(c){3){iv) Sectional ladder. (¢} Assempien COMDIMANONS Ot SECOONIAL
ladders Ionger than lengths specified in this subdivision shall not be used.
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1003 " Building Code

NOSING. The leading edge of treads of stairs and of landings at
the top of stairway flights.

OCCUPANT LOAD, The nomber of persons for which the
meand of egress of a building or portion thereof is designed.

QPEN AIR' SEATING GRANDSTANDS AND BLEACHERS.

Seating facilities that are located so that the side toward which
the audience faces is unroofed and withont an enclosing wall.

PANIC HARDWARE, A door-latching assembly incorporating a
device that releases tha latch upon the apphcanon of a force in
the direction, of egress travel.

PUBLIC WAY. A street, alley or other parcel of land open to the
outside air leading to 2 sireet, that has been deeded, dedicated
of otherwise permancntly appropnated to the public for public
use and which bas a clear width and hmght DI not !ess than 10
faot (3048 mm}). ©

RAMP. A walking surface that has a rumning slope steeper than
ong umt vertical in20 units horizontal (5—pcrcent s[npc)

- REVIEW]NG STANDS Elevated pIathrms that accommodate'
"not more than 50 persons. - : .

SMOKE-PROTECTEB ASSEMBLY SEA’I'ING. Seatlng served;
by means Df sgress that is.not subject.to smoke accumulanon- ’

within or under a strocture. .

STA[R A change in B!evation, cons1st1ng of ong or more: risexs.

"'STAIRWAY One of more flights of stairs, either exterior or’
interidr, with the necessary landings and platforms cun.uer:.tmg_
theim, fo form a continions and ummerruptcd passagé ﬁrom one”

level to another.

STAIRWAY, EXTERIORA stairway that is open on at Icast one:

sidé, except for required, strugtutal columns, bears, hangrails,

and’ guards. The adjmnmg open areas shall be elther yards,
cousts or’ public ways. | The other sides of thie exterior staitway”

need not be open.’

STA[RWAY INTERIOR: A statrway not meetmg tha deﬁmmm j

of an exterior stau'Way
: STAIRWAY, SPIRAL. A stairway having a closed’ circilar form

in its’ plan view with uniform section-shaped treads attached to -

“and radlatmg about a m;mmum—dmmater supporl:mg cnlumn
I-H‘.STOFA:’r Bf. 1-1-02 . S

SECTION 1003 GENERAL MEANS OF
-~ EGRESS' i

1003 1 General reqmrements The general reqmrements spac1~a

fied in this section shall apply o all three elements of the means- -

of CEress system, in addition to thoss spac;ﬁc requirsments fox--
" the exit access, the exit and the emt d:schargs detaﬂed elsewhere.

in this chapter. )
1003.2 Bystem, demgn reqmremeuts. The means of egrcss systcm.

shail comply with the design requiremenia of Sections 1003.2.1

through 1003.2.13.7.1

1063.2.1 Mulilpie uocupzmcies. Where a bLuIdmg coma.ms
two or more occupancies, the means of egress requirements
shall apply td each portion~of the building based” on the
occupancy of that space. Where. two or more occupancies
utilize porijons of the same means of: £g1ess systern, those
egress components shall meet the more stringent reqmre—
ments of all occupancies that are served. :

1003.2.2 Design occupant: load. In determining means of!
epress requirements, the number of occupants for whom -

means of egress facilities shall be provided shall be cstab-

lished by the largest number computed i accordance with

Sectluns 10032.2.1 thyough 1003,2.2.3. .

1003.2.2.1 Actugl number. The actual number of occu—
pants for whom each occupied space, floor or building is

designed,
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1003.2.2.2 Nomber by Table 1003.2.2.2. The number of
occupants computed at the rate of one occupant per unit
of area as prescribed in Table 1003.2.2.2. .

TABLE 1003.2.2.2
MAXIMUM FLODR AREA ALLOWANCES PER OGCUPANT

’ . |PLooR ARBAIN ST FT.|
OCCUPANCY ) PER OCCUBANT
‘Agncultum! bm!dmg s . 300 gross
Aireraft hangﬁrs : - 500 pross
Afrport termimad . | R
Baggage vlain : 100 gross
; . Beggage handling . . . 15 gross
Luncom.g;e . 20 gross
Wamng aroas 300 gross
Asserably :
Gnmmgg]oom {kepo, slois, anz} 11 grosg
AdSembly with fived scals .- | secBection 1003.2.29 |
- | Assembly without fixed seats. - - [0 A J
Coneentrated (chiirs on1y~nbl ﬁxsd) . Tost.
Standing sphcs . ¢ B Snet " . .
Uno@mccntratcd {tables andcha{rsj e {5net o T i
anlmg centers, allw 5 persons for daoh fanes | © T T AL | e
anludmg 15 feet of runway, and for addmcmal : o
Brcas. i 7 nek -
Business areas Clans s e | 100 gross —
Courtmums——aﬂmr than fixed seﬂtmg arcas | - 4D pet .
: e 50grps§-' £
’ Educat!uu&l Y i o
Classkodm arce “20met
Shq‘gs nnd i)thcr yooptional roomareas ; - | .- . SOmef. - oo”
.Exér" samoms Loo4e S SO_BTOSIS -
H5 ‘Fabsiction snd manuficiucing iress’ " 0 efess |
Inﬂu.-;tna.l u.reas F : 100 pross .
Ninstinionalaeens . - B
.+ 1, Inpatient westnicnt ateas 240 gross  ° .
-._.Gyfpauent uruus- FPRL S . lOD grogs ¢ ¢
Sleapmg arcag:” R .~ 120 pross:
K;tchans&ommercm] e : ] 200 gross
Libfaryis © R o
Rendmg ToOmE . 50 net
¢ §lack are Lt 100 gross: "
- Lackerroums R R SG_EE"“ :
Mernantlia T '
A,reas on other ﬂuors R N ... 60 g.toss .
. Basernant end grade floor arens ’ 30 gross .
Stura&_, stook, shippingareas . 300 gross
i’:suﬂc’iag:'g;ggés- S ‘ coE | 200 gross
Residedtial C ) . " 200 pross B '
&kating rinks; swimming pacls - . Lo . -
Rinkandpotd .. . - - 50 grose
. Dacke, 15 prase
|Stages and platfcrmﬁ j5net. .
Agcessory smrage areas, n‘l&cha.mcn] S
eggnment room i 300 groas
Warehm:scs e 500 gross

Far 81t | sguars foot = 0 0929 m?,

1003.2.2.3 Number by combination. Where occupants
from accessory spaces egress-through a primary area, the
calculated occupant load for the primary space shatl .
include the total occupant load of the primary space pIus
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inches (267 mm). The rise to the next alternating
tread surface shouid not be more than 8 inches (203
mmy.
1003.33.11 Handrails, Stairways shall have handrails on
gach side. Handrails shail be adequate in strength and
attachment in accordance with Section 16077,

Exceptionsy
1. Aisle stairs complying with Section 1008 provided
with a center handrail need not have additional
hendraifs.
2. Stairways within dwelling units, spiral stairways
and aisle stairs serving seating only on one side

are permitied to have a handrail on one side

. only.

3. Decks, patios, and walkways that have a single
change m elevation where the landing depth on
each side of the change of elevation is greater
than what is required for a landing do not
require handrails.

4. In Group R-3 occupancies, a changa in elevation

consisting of a single riser at an entrance or
egress door. does not require handrails:

5. Changes in room elevations of only one riser
within' dwelling units in Group R-2 and R- 3
occupancies do not require handrails.

1003.3.3.11.1 Height. Handrail height, measured above

stair fread nosings, or fimish surfice of ramp slope,

shail be uniform; not less than 34 inches (864 mm) and
* not moro than 38 inches (965 mn).

1003.3.3.11,2 Iptermediate handrails. Intermediate
. handrails; are required so that all portions of the stair-
way width required for egress capacity are within 30
inches (762 mmm) 6f a handrail, On monumental stairs,
handrails shall be located along the most direct path of
egress travel.
1003.3.3.11.3 Handrail graspability. Handrails with a
circilar éross section shall have an outside diameter of
at ledst 1.25 inches (32 num) and not greater than 2
inches (51 min) or shall provide equivalent graspability.
If the handrail is not circular, it shall have a perimeter
dimension of at least 4 inches (102 mm) and not
greater than 6.25 inches (160 mm) with a magimum
cross-section dimension of 2.25 inches (57 mm): Edges
shall have a minimumn radius of 0.01 inch (0.25 mm)},

1003.3.3.114 Continwity. Handrail-gripping surfaces
shall be continuous, without interruption by newsl
posts or other obstructions.

Exceptions: } .

1. Handrails within dweiling units are permitted

io be interrupted by a mewel post at a stair
landing: .

2, Within a dweliing unit, the use of a volute, -

turnout or starting easing is allowed on the
lowrest tread. }

3, Handrail brackets or balusters attached to the
bottom surface of the handrail that do not
project horizontally beyond the sides of the
handrail withig 1.5 Inches (38 mm) of the bot-
tom of the handrail shall not be considered to
be obstructions.

1003.3.3.11,5 Handrail extensions. Handrails shall
return to a-wall, guard or the walking surface or shall
be continuous to the handrail of an adjacent stair fight.
Where handrails are not continuous between flights,
the handrails shall extend horizontally at least 12

OBC-—Building Code

1003.3.4.4.1

inches (305 mm) beyond the top riser and continue to
slope for the depth of one tread beyond the bottom

riser.
Exceptions:
1. Handrails within a dwelling unit that is not

required to be accessible need extend only
from the fop riser to the bottom riser.

2. Aisle handrails in Group A occupancies in
accordance with Section 1008.12. -

1003.33.11.6 Clearance. Clear space between a hand-
rail and a wall or other surface shall be & minimum of
1.5 inches (38 mm). A handrail and a wall or other
surface adjacent to the handrail shall be free of any
sharp or abrasive clements.

1003.3.3.11,7 Stairway projections. Projections into the
required width at each handrai! shall not exceed 4.5
inches (114 mm) at or below the handrail height, Pro-
jections into the requirsd width ehail not be limited
above the minimnm headroom height required in Sec-
tion 1003.3.3.2.

1083.3.3.12 Stairway to roof. In buildings four or more
stories in height above grade, one stairway shall extend to
the roof surface, unless the roof has a slope steeper than
four unfts vertical in 12.niits horizontal (33-percent
slope). In buildings without an oecupied roof, aceess to the
roof from the top story shall be permitted to be by an
alternating tread device,

1003.3.3.12.1 Roof access. Where & stairway is provided

to a roof, access to the roof shall be provided through a
.. penthouse complying with Section 1509.2,

" Exception: In buildings without an occupied roof,
access to the roof ehall be pemmitted to be a roaf
hatch or frap door not less than 16 square feet (1.5

Z . . L) ]
m*} in area and having a minimum dimension of 2
feet (610 mm). :

100334 Ramps. Ramps used as a component of a means of
egress shall conform to the provisions of Sections 1003.3.4.1

throngh 1003.3.4.9. :

Exceptions:
1. Ramped aisles within assembly rooms or spaces shall
conform with the provisions in Section 1008.10.

2. Curb ramps shall comply with ADAAG.

1003.3.4.1 Slope, Ramps. within an accessible route or used
88 part of a neans of egress shall have a ruoning slope not
steeper than one unit vertical in 12 units Horizontal (8-per-
cent slope). The slope of other ramps shall not be steeper
than one unit vertical in eight units horizontal (12.5-per-
cent slope).
Exeeption: Aisle ramp slope in occupancies of Group
A shall comply with Section 1008.10.
1003.3.4.2 Cross slope, The slops measured perpendicular
to the direction of travel of a ramp shall not be steeper
than one unit vertical in 50 units horizontal (2-percent
slope).
1003.3.43 Vertical rise. The rise for any ramp run shail be
30 inches (762 mm) maxdmum.
1003.3.44 Minimum dimensions. The minimum dimen-
sions of means of egress ramps shall comply with Sections
1003.3.4.4.1 through 1003.3.4.4.3.
1003.3.4.4.1 Width. The minimum width of a means of
egress ramp shall not be less than that required for
corridors by Section 1004.3.2.2. The clear width of a
ramp and the clear width between handrails, if pro-
vided, shall be 36 inches (914 mm) minimum.

Tanuary 2002
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119.02 - , : ' STATE GOVERNMENT
Note 7

- Administrative regulations issued pursnant to  appeal not allowed 80 Chio St. Sd 1428, 685 N.E.24
statutory authority “have force and offect of law; 238, States &= 98
consequently, administrative agencies are bound by Administrative body may only promu[gate repula
their own rule until those rules are duly ¢hanged.  tion consistent with-and predicated upon express
Lyden Co. v. Tracy (Ohio, 07-17-1996) 76 Ohic  implicit statutory grant of authority. - Midwestern
St.3d 66; 666 N.E.2d 556, 1096-Ohic-112." Admin- Cellege of Massotherapy v. Ohio Med." Bd. {Ohio’

jstrative Law And Procedure = 416.1; Adn:umstra— App. 10 Dist., 03-21-1995) 102 Ohio'App-3d 17, 65
tive Law Afid Procedire & a7 7 - N.E.2d 963, appeal not ‘allowed 73 Ohio St.3d 1428,

652 N.E:2d 800. -Admini d P
Guidelines promulgated by State Depa.rt'ment of durelim 186 strative LawAn roce

* Administrative Services (DAS) pursuant to statute

governing granting of public contracts 1o lowest were valid despite filing one month béfore effective
responsible bidder are not subject to requirements  gute of the statute authorizing the Lottery Commis.
goveraing adoption of administratiye rules; statute g 4 promulgate the rules for a mulii-siete lot
expressly provides that director of DAS i5 10 estab-  tery: the Commission had the statitory authority T
. lish ‘policy and procéduré guidelines”in connection comply with the procedufal requirements for Tule
with piblic works contracts, rather than’ “‘rules” making, initiated the process affer cnactmient of the
which would be subject to administrative require- - stitute, but adopted the niles after the statute took
ments. Cleveland Const., e, v. Olio Dept. of effect. Ohio Roundtable v. Taft (Ohio Comi.P
Adm. Sery., Gen. Serv. Adm. (Ohio. App. 10.Dist,,  07-15-2002), 119 Ohio Misc.2d 49, 773 NEZd 1113
06-10-1997) 121 Ohic App.3d 372, 700 NE2d 54, 20[)2—0]]10-3669 Lottenes =2

119.03 Procedure for adoptimi, emendment or r'escission of rule.9° fiscal anaiyeee-

In the adoption, amendment or rescission of any. rule, an agency shall eomply with
followmg procedure:

(AY Reasonable public notlee shall be grven in the register of Oiuo at. least thirty days pnor
to the date set for a hearing, in the form the agency determines. The agency shall file cop1es
of the public notice under division {B) of this section. (The agency gives public notice'in the
register of Ohio when the pubhc notice is pubhshed in the register under that division

The public notice shall include:-

(1) A statément’ of the agencys mtenuon to consrder adoptmg, amendmg, or rescmdmg
rulé;

(2) A synopsis of the proposed rule, amendment ot rule 1o be rescmded or a gener
statement of the subject matter to: which the proposed fule," amendment, or rescission relate

(3 A statement of the reason or purpose for adoptmg, a_mendmg, or rescmdmg the rule;

(4 The date, time, and place of a hearing on the proposed action, which. shall be not earligt
than the thirty-first nor later than the fortieth day after the proposed rule, amendment 0
rescission is filed under division (B) of this section.

in addition {0 pubhc notice given in the regmter of Ohio, the agency may g:ve whatever othe
notice it reasonably considers necessary to ensure notice coustructlvely is given to a]l PeTso.
who are subject to or affected by the proposed tule, amendment, or rescission. -

The agency shall provide a copy of. the public notice requlred under -division (A) of
sectiofy to-any person who requests 1t and pays a reasonable fee, not to exceed the cost_ )
copymg and mailing. Co .

B) The fuil text of the proposed rule, ameudment or rule to be resemded accompamed b
the pubhc notice required under. division (A) of this section, shall be filed in electronic-for
with the secretary of state and with the director of the legislative service commission, (If
compliance with this division an agency-files more than one proposed tTule, dmendment, o]
resmssmn at the same time, and has prepared a-public notice under division (A) of this secti

shall file only one notice with the secretary of state and with the director for all .of -
proposed rules, amendments, or rescissions to. which the notice applies:) The proposed rule,
ameudment or rescission and pubhc uouce shall be filed as requjred by this division at le,

reference, the agency shall comply with “sections '121.71 to 121,76 of the Rev1sed Code
198
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The proposed rule, amendment, or rescission shall be available for at least thirty days prior
o the date of the hearing at the office of the agency in printed or other legible form without
charge t0-any person affected by the proposal. Failure to furnish such-text-to any person
equesting it shall not invalidate any action of the agency in connection therewith. - .
:If the agency files a substantive revision in the text of the proposed 1rule, amendment, or
escission . under division (H) of this section, it shail also promptly file the full iext of the
foposed .rule,- amendment,- or rescission in is revised form in electronic form with the
corctaryof state and with the director of the legislative service commission. )

" The agency shall file the rule summary and fiscal analysis prepared under section 121.24 or
27.18' of the Revised .Code, or both, in electronic form along with.a proposed rule,
méndment, or rescission or proposed rule, amendment, or rescission in revised form that is
filed with the secretary of state or the director of the legislative service commission.

' 'The director of the/legislative service commission shall publish in the register of Ohio the full
¢xt of the original and cach revised version of a proposed rule, amendment, or rescission; the

ith the director under this division.
“(C) On the date-and at the time and place desighated in the notice, the agency shall conduct
' public hearing at which any pérson affected by the proposed action of the agency may appear
nd be heard in person, by the person’s attorney, or both, may present the person’s position,
#gnments, or'contentions, orally or in writing, offer and examine witnesses, and present
vidence tending to show that the proposed rule, amendment, or rescission, if adopted or
fiectuated, will be unreasonable or unfawful. An agency may permit persons affected by the
roposed rule, amendment, or rescission to present their positions, arguments, or contentions

‘writing, not only at the hearing, but also for a reasonable pericd before, after, or both before
-and after the hearing. A person who presenis a position or arguments or contentions in
“writing before or after the hearing is not required to appear at the hearing,

“:At the hearing, the testimony shalf be recorded. "Such record shall be made at the expénse
of the agency. The agency is required to transcribe a record that i$ not sight readable only if a
pérson requests transcription of all or part of the record and agrees fo refmburse the agency for
the costs of the transcription. Amn agency may require the person to pay in advance all or part
f the cost of the transcription. : T o
In any hearing under this section the agency may administer oaths or affirmations. - .

(D). After complying with divisions (A), (B), (C), and (EI) of this section, and when the tim
for legislative review and invalidation under division (I) of this section has expired, the agency
Ay issue af order adopting the proposed rule or the proposed amendment or rescission of the
le; consistént with the synopsis or general statement included in the publfic notice. At that
time the agency shall designate the effective date of the rule, amendment, or rescission, which
ghall not be earlier than the tenth day after the rile, amendment, or rescission has been filed in
its final form as provided in ssction 119.04 of the Revised Code, C
(E) Prior to the effective date of a rule, amendment, or rescission, the agency shall maké a
-reasonable effort to inform those affected by the rule, amendment, or rescission and {o have
dvailable for distribution to those requesting it the full text of the rule as adopted or as
amended. : , : - :
= (F). If thie governor, upon the request of an agency, determines that an emergency requires

ithe text of which shall be filed in electronic form with the agency, the secrstary of state, the
director of the: legislative service commission, and the joint committee on agency. rule review,
that the procedure prescribed by this ssction with respect to the adoption, amendment, or
t. fescission of a-specified rule is suspended. The agemcy may then adopt immediately the
mergency rule, amendment, or rescission and it becomes effective on the date the rule,
atnendment, or rescission, in final form and in compliance with division. (A)(2) of section
119.04 of the Revised Code, are filed in electronic form with the secretary of state, the director
of the Tegislative service commission, and the joint committee on agency mule review. If all
& filings are not completed on the same day, the emergency rule, amendment, or rescission-shall
be effective on the day on which the latest filing is completed. The director shall publish the
full text of the emergency rule, amendment, or rescission in the register of Ohio, . .
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fall text of a public notice; and the full text of a rule summary and fiscal analysis that is filed

the immediate adoption, amendment, or rescission of a rule, the governor shall issue an order,




119.03 STATE- GOVERNMENT i

The emergency rule, amendment; orrescission shall become invalid at the end of the %
ninetieth day it is in effect. Pdor to that date the agency may adopt the emergency rule;” 2
amendment, or rescission as a nonemergency rule, amendment, or rescission by cumplymg with
the ‘procedure ‘prescribed by this section for the addption, amendment, ard rescission of

. nonemergency rules, The agency ‘'shall not use the procedure of this division to readopt the
emergency rule, amendment; or rescission so that, apon thé emergency rule, amendment, or
rescission becommg ifivalid under this division, the emergency rule, amendmerit; or rescission -
will continue in effect without intertuption for another ninety-day period, except when division”
(I)(2)(a)} of this section prevents the agency from adopting the emergency rule, amendment, or
rescission as a nonemergency rule, amendment, or rescission within the ninety-day period,.

This division . does “not apply to the adoption of any emergency rule, amendment, or
rescission by the tax-commissioner unde.r division (C)(2) of section 5117. 02. of the ReVISed
Code.

(G) RuIes adopted by an authority within the deparlmeut of job and family services for the.
administration or enforcement of Chapter 4141, of the Revised Code or of the. department of,
taxation shall be effective without a hearing as provided by this section if the statutes pertaining

"to such agency specifically give a right of appeal to the board of tax appeals or'to a higher "
authority. within the agency or to a court, and also give the appellant a right to a hearing on
such appeal This division does not apply to the adoption of any rule, amendment, or’
rescission by the tax commissioner vnder division (C)(1) or (2) of section 5117.02. of the .
Revised Code, -or deny_ the right to file an action for declaratory judgment as prowded n
Chapter 2721. of the Revised Code from the decxmon of the board of tax appeals or of the
higher. authority within such agency. o

(H) When any agency files a proposed: rule, amendment, or rescission under division (B) of &
this section, it shall also file-in electronic form with the joint committee on agency rile review:'
the full text of the proposed rule, amendment, or rule to-be rescinded in‘the same form and the
public notice required undér division (A) of this section. (If in compliznce: with this division.
an agency files more than one proposed rule, amendment, or rescission-at the same time, an
has given a public noticé under division-(A} of this section that applies to more than one of the
proposed rules, amendments, -or rescissions, the agency shall file only one notice with the joml:
committee for all:of the pr0posed rules, amendments, or rescissions to which the notice:
applies.) If the agency makes ‘a substantive revision in a proposed rule, amendment, of
rescission after it is filed with the joint committee, the agency shall prompily file the full text of
the proposed tfule, amendment, or rescission in its revised form in electronic form #ith the joint
committee. 'The latest version of a proposed rule, amendment, or rescission as-filed with-ths:
joiit committee ‘supersedes each earlier version' of -the *text of the same prposed - rul
amendment, or. rescission. . An agency shall file the rule summary and fiscal analysis prepared
under section 121.24 or 127.18 of the Revised Code, or both, in electronic form-along.with a,
pmposed rule, amendment, or rescission, and along with a proposed rile, amendment or
rescission i rewsed form,. that is filed under this division.

This division does not apply to:

(1) ‘An emergency rule, amendmcnt or tescission;

" £2) Any proposed ru.lc—‘,, a_.mendment or rescission that must be adopted verbatjm by arg
agency pursuant to federal law or rule, to become effective within sixty days of adoption, ins
order to continue the operation of a federally reimbursed program in thls state, so. Iong as the j;
proposed rule contains both.of the following:

(). A statement that it is proposed for- the purpose of complylng with a federal law or.rulé

(bY A citation to the fedéral law or rule that requires verbatim comphance

If a’rule or amendment, is exempt from legislative .review under division (H)(z) of th:
section, and if the federal law or rule pursuant to which the rule or amendment was .adopted,
cxpires, s repealed or rescinded, or otherwise terminates, the rule or amendment, or it
rescission, is thereafter subject to legislative review under division (H) of this. sectmu

«(I)(1) The joint committee on-agency rule review may recommend thé adoption of -2
concurrent resolution mva.hdatmg -a propnsed rule amendment, 1‘6361551011 or pa.rt thereof 1f i
finds any of the followmg . ‘
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a) That the rule-making agency has exceeded the scope of.its statutory. authority in
oposing the rule, amendment, or rescission; . S
(b) That the proposed rule, amendment, or rescission conflicts with another rule, amend-
efit, or rescission adopted by the same or a different rule-making agency; C
(c) That the proposed rule, amendment, or rescission conflicts with the legislative intent in
iacting the statute under which the rule-making agency proposed the rule, amendment, or
cission;. . o
d) That the rule-making agency has failed to prepare a complete and accurate rule
itmimary and fiscal analysis of the proposed rule, amendment, or rescission as requirsd by
ction 121.24 or 127.18 of the Revised Code, or both, or that the proposed rule, amendrent,
“tescission. incorporates a text or other material by reference and either the rule-making
ency has failed to file the text or other material incorporated by reference as required by
tion 121.73 of the Revised Code or, in the case of a proposed rufe orramendment, the
v mcorporation by. reference fails to- meet the standards stated in section 121.72, 121.75, or
121.76 of the Revised Code. : ) ' _ .
The joint committee ‘shall not hold its public hearing on a proposed rule, amendment, or
ivrescission earlier than the . forty-first day affer the original version of the proposed rule;
endment, or rescission was filed with the joint committee. : — .

The houss of representatives and senate may adopt a concirent resolution invalidating a
& proposed rule, amendment, rescission, or part thereof. The concurrent resolution shall state
swhich of the specific rules, amendments, rescissions,’ or parts thereof are invalidated. - A
4 coneurrent resolution invalidating a proposed rule, amendment, or rescission shall be adopted
not later than the sixty-fifth day after the original version of the text of the proposed rule,
# amendment, or rescission is filed with the joint coramittee, except that if more than thirty-five
ays after the original version is filed the rule-making agency either files a revised version of
he text of the proposed rule, amendment, or rescission, or revises the rule summary, and fiscal
dnalysis in accordance with division (I)(4) of this section, a concurrent resolution invalidating

e proposed rule, amendment, or rescission shall be adopted not-later than the thirticth day
o affer the revised version of the proposed rule or rule summary and fiscal analysis is filed. If,
+'after the joint committee on agency rule review recommends the adoption of a concurrent
i fesolution invalidating a proposed rule, amendment, rescission, or part thereof, the house of
epreseiitatives or senate does not, within. the time remaining -for adoption of the concurrent
¢solution,-hold fivé floor sessions at which its journal records a roll call-vote disclosing a
ufficient number of members in attendance to pass a bill, the time within which that house.
may adopt the concurrent resolution is extended until it has held five such floor sessions.

Within five days after the adoption of a concurrent resolution invalidating a proposed rule,.
umendment, rescission, or part thereof, the clerk of the scnate shall send the rule-making
gency, -the secretary of state, and the director of the legislative service commission in
lectfonic form a‘certified text of the resolution together with a certification stating the- date’ on
which the resolution takes effect. The secretary of state and the director of the legislative
‘service commission shall each note the invalidity of the proposed-rule, amendment, rescission,
¢ part thereof, and shall each remove the invalid proposed rule, amendment, rescission, or
% yart thereof from the file of proposed rules. The rule-making agency shall not proceed to
“adopt in accordance with division (D) of this section, or to file in accordance with division
(B)(1) of section 11115 of the Revised Code, any version of a proposed rule, amendment, .
escission, or part thereof that has been invalidated by concurrent resolution.

Unless the house of representatives and senate adopt a concurrent resolution invalidating a

-proposed rule, amendment, rescission, or part thereof within the fime specified by this division, '
“the. rule-making agency may proceed to adopt in accordance with division (D) of this section,

‘or.to file in accordance. with division (B)}(1) of section 111.15 of the Revised Code, the Iatest
ersion of the proposed rule, amendment, or rescission as filed with the joint committee. If by

.concurtent resolution certain 'of the rules, amendments, rescissions, or parls thereof are-
specifically invalidated, the rule-making agency may- proceed & adopt, in accordance with
division- (D} of this section, or to file in accordance with division (B)(1) of section 111.15 of the
Revised Code, the latest version of the proposed rules, amendments, rescissions, or parts-
are not specifically invalidated. The rule-making
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has- not been mvahdated except as promde,d in this’ chapter or in seetion 111 15 of the Rev:secl
Code, . s .

(2)(a) A pmposed ruIe, amendment or ‘Tescission: that is filed with the joint cou:mlttc
under division (H) of this section of division {ID) of section 111,15 of the Revised Code shall b
carried over for legislative review to the next succeeding regular session of the general dssembl
if the ‘Origirial or any revised versior ' of the proposed rule, amendment, or rescission is ﬁle
with' thc joint cominitfee-on or “after the first day of Decembcr of any year.

(1) ‘The latest version of any. proposcd rule, amendment, or rescission that is subgect [
division ([)(2)(a) of this section, as filed with the joint committee, is subject to legmlatlve reviey
and invalidation in the next succeedmg regular session of the general assembly in the ‘sam

e

manner as if it were the original version of a proposed rule, amendment, or rescission that had !

beer filed with the joint committce for the first thme on the first day of the session. A rule

making ‘dgency shall not adopt in accordance with division (D) of this section, or file- 'm‘

accordance with division (B}(1) of section 11115 of the Revised Code, any version of &
proposed rule, amendment, or rescission that is subject to division ([)(2)(a) 'of this section uatil
the time for legislative review and invalidation, as contemplated by division (E)(2)}(b) of th15
section, has expired. '

(3) Invalidation of any version of a proposcd rule, amendment, rescission, or part thereof by

cancurrent resolution shall prevent the rule-making ‘agency from instituting- or ‘continuing’.,
proceedings to adopt any version of the same. proposed rule, amendment, rescission;. or part}

thereof for-the duration of the general assembly that invalidated the proposed rule, amend

ment, rescission, or ‘part thereof unless the same general assembly adopis a concurrent ;
resolution - permitting the  rule-making..agency to inmstitute or confinue. such proceedings"‘ 4

The failure of the general assembly to invalidatea proposed rule, améhdmeént, rescidsion, of 4

part thereof under this section shall n0t bé construed as a ratification of the lawfu]ness or
reasonableness of ‘the” proposed rule, amendment, rescission, of - any part thereof or of the
validity of the procedure by which the proposed rule, amendment rescission,- or any pa.tt
thereof was proposed or adopted. -

(4) Tn liew of recommsndmg a concurrent Tesolution to invalidate a ptoposed ule, amen
ment, rescission, of part thersof heéause-the rule-making agency has failed to prepare Iy
complete and accurate fiscal analysis, the joint committee on agency rule revisw may issue, on
a one-time bagis, for rules, amendmems “restissions, or parts thereof that have a fiscal effect on
school districts, counties, townships, or *municipal corporations, a finding that the Tule summary
and fiscal analysis is incomplete or inaccurate and order the rule-making agency’to revise th
rule summaty and fiscal analysis and refile it with the proposed rule, amendment,rescission, or
part thereof. If an emefgency rule is filed as a nonemergency rule before the end of the
ninetieth day of the emergency rule's effectiveness, and the joint committee issues & fmdlng
" and orders the rule-making agency to refile ander division (I)(4) of this section, the governof’
may also issue an order stating that the emergency rule shall remain in effect for an additional
sisty days -after the ninetieth day of the emergency tule’s effectiveness.

electronic form- to the rule-making agency, .the secretary of state,’and the director of the
legislative service commission a certified ‘text of the'finding and order to revise the rLlIe
seramary and fiscal analysis, which shall take immediate effect.

An order isstied under division (I}(4) of this section shall prevent the rule- makmg agen'
from instituting or continuing proccedings to adopt any version of the proposed wuley
amendment, rescission, er part thereof until the rule-making agency revises the rule summary
and fiscal analysis and refiles it in electronic. form with the joint committee along with. thi
proposed rule, amendment, rescission, or part thereof. -If the joint commitiee finds the rule”
summary and fiscal analysis to be completa and accurate, the joint committee shall isste a now
order noting that the rule-making agency has revised and refiled a complete and accurate. ruls”
summary aind fiscal analyms The joint committee shall send in elecironic form to the rule
making agency, the secretary of state; and the direcior of the legislative service commission

certified text of this new order. -The secretary of state and the director of the legqslatlve service; %
commission .¢hall each link this order to the proposed rule, amendment, rescission, or part &
thereof. The rule-making agency may then proceed to adopt in accordance with ‘division: Dy M
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agency may not revise or amend any proposed rule;'amendment, rescission, or part thereof that’

The governor’s ordérs |
shall be filed in accordance with division (F) of this section. - The’ joint committee shall send id ¥

o g

3
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- revised Tule summary

shall recommend the :
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(2002 § 265, off, 9-17-0;
eff, 7-1-00; 1592 § 11, §
33, eff. 8-16-94; 1984'S
g 8 1978 § 321; 197

2002 8 265, § 3, eff. -

(A)(1) Except as othe
(A)(2) of this.section, st
119.032, as amended L
12171, 121,72, 121.73, 12
the Revised Code first &
effective date of this act.
shall use the emergency
“division (F} of section 1.
to designate depositary 1

Amendment Note: 20C
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with sections 121.71 to 1
inseited “except when
section prevents the ag
emergency rulg, amendm
emergeyicy rule, amendm
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Agpro Ohio fund, director
to conduct public heari

Mitigation proposals, eva

Administrative hearings, |
Adoption of rules, OAC ¢
Method of mnotice for
3304-1-08, 3304:1-21—
Notice of change of addre
Notice procedure, OAC 5
Notiflcation ‘of public hea
Frocedure for adoption,
of rules, OAC 125-3-0.
Procedure for adoption o
Public natice, OAC 4706~
Public notice: adoption, a
rules, OAC 4115-3-05
Public notice of prom'
127-1-02
Public notice of propose

ment, or - rescissic
4501:5-1-01
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MINISTRATIVE PROCEDURE 119.03

f this section, or to file in accordance with -division (B)(1) of section 111.15 of the Revised
“ode, the proposed rule, amendment, rescission, or part thereof that was subjéct to the finding
i:and order under division (I)(4) of this section. If the joint committee determines that the
evised tule summary and fiscal analysis is still inaccurate or incomplete, the joint commitiee
hall recommend the adoption of a concurrent resolutfon in accordance w1th division (T)(1) of

this section,

2002 S 265, eff, 9-17-02; 1999 H 470 § 4, cﬂ' 4-1-02; 199911 470, § 3 eff. 4-1-01; 1999 H.470, § 1,
eff. 7-1-00; 1999 § 11, § 6, eif, 4-1-02; 19993 11, § 3, eff. 4-1-01; 19995 11,8 1, eﬂf. 0-15-99; ‘1994 S
3, eff. 8-16-94; 1984'§ 239, eff. 1-1-85; 1984 H 244; 1983 H 291; 1981 H 694 H 1 1979 H 657, H 204,
S 1978 § 321, 1977 H 25, H 257, 8 43; 1976 H 317; 1962 H 1; 1953 H 1; GC- 154—64)

Uncodified Law

of section 3375.01 of the Revised Code in anhmpa—
tion of section 121.74 of the Revised Code becom-
ing first applicable.

* {Z) The amendment by this-act to division (F) of-
section 119.03 of the Revised Code firat apphcs on
the effective date of this act. )

(B) As used in Sections 4, 5, 6, aud 7 of this acf,
“date of first applicability” means the date of first
apphcabﬂlty specified in division (A)(1) of this sec-
tion.

2002 5265, § 3, eff. 9-17-02, reads:

(AX1) Except as otherwise provided in division
A)(2} of this section, sections111.15, 119.03, and.
119.032, as amended by this act, and scctions
:121.71, 121,72, 121,73, 121.74, 121.75, and 12176 of.
the Revised Code first apply .one month after the
fiective date of this act. The State Libtary Board
“shall use the emergency rule-making procedure of
ivision (F) of section 119.03 of the Revised Code
0 de.sngnate deposnory libraties under divigion (J)

Hlstoncal and Statutory Notes

Amendment Note: 2002 § 265 added the second — amendment, or rescission incorporates a text or
paragraph of division (B), relating to compliance other material by reference and either the rule-
with sections 121.71 to 121.76 of the Revised Code; making apency has failed to file the. text or other
inserted “except when division (I}(2)(2) of this material incorporated by reference as required by
section prevents the agency from adopiing the section 12173 of the Revised Code or, in the case
‘einergency rule, amendment, or rescission 2s a non-  of a proposed. rule or amendment, the incorpo-
emergericy rule, amendment. or rescission within the - ration by reference fails to meet the standards
ninety-day period” in the second paragraph of divi-  stated in section "121.72, 12175, or 121. 76. of the
sion (F); inserfed “or that the proposed rule, Revised Code” in division (I}(1)(d).

. Cross References
Agro Ohio fund, director of agriculturg department Standards for licensure of teachers, 3319 23

10 conduct public hearing, 924.12 - Water pollution_control, rules, credible data crite-
Mitigation proposals, evaluation, 6111.31 ria, 6111.51

Ohio Administrative Code References

Public notice of proposed rules, OAC 3750-15-05 -

Public notice of rule adoption, amendment, o re-
scission, OAC 4765-2-04

Public hearings on adoption, amendment, or rescis-
sion of rules: methods of public nntwc, OAC
4761:1-1-01 - - - L

Public notice of rules, OAC 122-1-01

Public hearings b adoption, amerndment, or rescis-
sion of rulesi methods of public notice, OAC
4761:1-1-01 )

Public. notice of proposed rule adoption, amend-
ment or rescission, OAC 4501:5-1-01 -

Public notice of the adoption, emendment, or re-

Administrative hearings, OAC 173-2-05

% Adoption of rules, OAC 4703-4-03

% Method of notice for public hearings, OAC
: 3304-1-08, 3304:1-21-17

Nuf_v::e of change of address, OAC 4755—3—08
Notice procedure, OAC 5120:2-1-01

Nomﬁcatmn ‘of public hearmgs, OAC 4775-4-01
Procedure for. adoption, amendment or rescission
of rules, OAC 125-3-01°

Frocedure for adoption of rules, DAC 4753-1-01
Public notice, QAC 4766-1-01

fg‘ Pubhc notice: adoption, amendment or rescission of
& 'rules, OAC 4115-3-05

\;, Pu;gl';: 1118;106 of Promulgatlon of rules, OAC scission'of rules, OAC 111-7-01
; Pubhc notice of proposed rule adoption, amend- ' Rule for giving public notice, OAC 4101:14-1-08
i-ment, or rescission, OAC  3333-1-06, Unclaimed funds, public notice, adjudicatiqn' hear-
4501:5-1-01 ing, OAC Ch 1301:10-2
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ACTION FOR ‘WRONGFUL DI‘.ATH SRR

ks

Ilmltatxon of actions; statute of reposs for product I:ablhty

'ractice Alds 4 Prac. S .t. : |
.Ohio- Real Estate Law an ection .-~ .
’esyta‘-'utOTY Fiduciasy Seles- Ggou.nds ; 2125,01 Civil action for wrongful death
ale Cm:lsent of Bencf;cxanes L 125 0z Proceedings; damages allowable;
’ - cliims; abandanment of deceased c].u.ld deﬁ_mtzons
2125.[)3 ‘Digtributiod of award “

9125.04 ., New-action ... - .
C.

igsue of a common-1aw 3 smartiap

state (Cuyahoga 1966} 7 O.hm Al :

2 547,36 0.0.24 404

. ,1987H 1 § 3 eff. 1f5 88, reads, in pa.rt Dy
intent of the Genéral Assembly in chacting-
n 231521 of the Revised Code in this act to

disWest's ALC, 34112,

Vel

against political subdivisiong, 2744.05. "
il action for injury cansed by criminal act barred
y certain criminal convictions arising out of
ame act, tort action defined, 2307.60
¢ign wards and guardians, 2111.43
winot to limit darnages for wmngﬁﬂ death o]
nst Art1§19% -
oy on da.mage& recoverahle agau:lst ‘state
ity- ‘or college, cxce‘puon for wrongful
'z éﬁlh dction, 3345.40 .- [l
“ ehiclé insirance, pohmes a]]owed to treat
El];ﬂm:ls 10 bodily m]ur)f 10 Oné perstm a.s smgle
, 393744

oL B

RS

Criminal Corpozatmn Ts Ohio Prepared for
alé - Criminal Prosecutions for Workplace
}Comment. 45 Clev St L Rev, 135 (1997)

3 Recovarable in Sumvorsh;p Actmns as

il -Sea.nJA McCarter. 21 La.kenLegal
April 1998)c0 o L owi

ge5 in Wrbngful Death, Gary N
{Cleéy:St L Rev 301 (May 1971)

’ Law Rewew and‘JournaI Commentaries

tha: administrator or, executor,of the sestate of 'such person,. as. such
273

Westlaw Electromc R'esearch
See Westlaw Eleci.romc Resea.rcb Gmde fo].lowmg the Preface

Uncadlﬁed Law ' o

not recoverablc in wrongful death’ actlons uuder
Chapter 2125. of the Revised Code, as found by'the
Supreme Court in Rubeck v. Huffman; 54 Ohio St.
2d 20 (1978).

Comparatwe Laws

Ky—Baldwm § KRS 411,130 et scq
M‘lch-—M CL. A. § 600.2922. -

Cross Refereuces

* Order in which debts to be pa1d 2117325 -

Payment of debts 4fier three months 3117.15
Paowers of guardian of person and estate, 2111.07

- Pawers of trustee for person who has dmappeared,

2119.03 P

Presentation and a]lowance of CECdltGI‘S clar.ms,
prcocdurt:A 2117, 06 )

Pmduct liability actlons cla].ma.ut deﬁned 23[)7 71

Uninsiréd’ and’ updcrmsured motonst coverage
398718 S L

SR TR
Sy e

Tort Law:' Proteetion OF Prenatal Life Through
Wrongful Death Statutes—Critigue Of Giardina v
«Bennetly 111 -N.T. 412, 545 A2d 139 {1988), Note.
15U Dayton L Re,v 157 (Fall 1989) )

iIeaf sust

Wrongful Death Smts for Fetuses Gam Dawd E
Rove]lm 18 NatTLT AG (.Tuly’ 15 1996) :




2125.01 COURTS—PROBATE—JUVE \

administrator or executor, shall be liable to an action for damages, notwithstang
the death of the person injured and although the death was caused under CIt
stances which make it, aggravated. murder; -murder,;or: manslaughter. Wher

action is against such administrator or executor, the damages recovered shall b
valid claim against the estate of such deceased person. No action for the Wrong]
death of a person may be maintained agamst the owner or lessee of the réal prop:
upon which the death oceurréd if t’he cause of the death was thg wolent unprov

act of a party other than the owner, lessee, or a person under the control of
owner or lessee, unless the acts or omissions of the owner, lessee, or pefson unde

control of the owner or lessee constitute Bross negligence. 5

When death is caused by a Wrongful ‘t? noglcct or default in another state g
foreign country, for which a right fo maidtain an dction and recover ‘damages is gn%é
by a statute of such other state or foretgn country, such right of action may be
enforced in ihis state. Bvery suoh acuon shall be commenced within the
prescrlbad for 'the commencement of such actions by the statute of such other Stata
foreign country.: ; : O : Cel

The same remedy shall apply’ to any such ca'usa of action’ now emstmg and to’ any
such actmn commenced befme January 1! ,1932 -or attempted to ba commenced

(2001 S 108, § 201 eﬁ 7-6-01; 2001 § 108, § 202, off 7~6—01, 1996H350, off 1

27-97 % 1981 H 332, eff. 2-5-82; 1953 H'I' GE- 10509-166) ;
1 See Notes of Decisions and Opinions, State ex rel.  Ohio Academy of - Trzal Lawem v Sheward. (Ohio'

19993, 86 Ohm St.3d 451, 715NE2d 1{]62 . — . e ) e

W s

- Uncodlﬁed Law

I S T S LN B snns o

TS

-7
ol

2001 S 108, § 1, eff. 7-6-01, reads:

1t is the fntent of ‘this aei” (1) & rept:al the Tort
Reform Act, Am. Sub. H.B. 350 6f the"121st Gen-
eral Asdembly; 146 Ohio Laws-3867,:in conformity
with the Supreme Court of Ohigs decisien, ju, Staze,
ex rel.  Ohio Academy of Trial Lawyers, v. Shewam’
(1995), 86 Ohio St.3d 451; (2} to clatify the status
of the law; ‘and (3) to revive the law as it existed
prior to the Tort Reform Act.

F

2001 S 108, § 3, eff. 7<6-01; readsqm part

T L T L A )

P

Ed. Noter The ameudment of th:s sectton by
1995 1 350, &ffx 1-27-97, was répealed by:2001 §
108, § 2.02,.eff- 7-6:021, See Boldwin's Qhip Legiy-
lative Se.vwc:e Annotated, 1996, page 10/1.-3379, and
2001, page 6/L-1441, or the OH-LBGIS or OH-
LEGIS-OLD database on Westlaw, for original
versions of these Acis.

Pre-1953 H 1 Amendments: 114 v 438

+Amendment Note; 19961 350 rpwrate, this-sec-:
tlou, hi h,pnor thereto read o

’W'h 1, the death of a pr:rson

rsod by wrong

ful act, hieglact, or defanlt' which’ Would ‘habe entil

tléd the partyinjured to maintaifr an’actibn and -

Hlstoncal and Statutory Notes

7 (A) In Sccttou 2. 01 of ﬂ'HS act:
(3) Sections 109.36, 2117.06, 21'25 01, 2125 02,

2125.04,:2305.10, 2305.16, 2305.27; 2305.38; 2307\31'
230732y 2307.75, 2307:80, 231501, 231519, 2501. 02‘

2744.06, 372208, 4112, 14 4193. 52 4171 10; -'and
4399.18 :of . the Revised  Code, are. rewved and
amended,,supersede. the, vers1ous of the: same. sec-
tions that arc repealed by Section: 2.02:; ot‘,_tl_na act,

and include amendments that gender neutralize the
language of the sections (as contemplated by sec-

o, 315 thc' Rewsed Code) and that correct

apparent B,I'fDl" E R i B SR R

Tecover: damagas it death hacL not cusued i
gon who,would have- been hahla if daath had uot
ensued, or the administrator;or éxecutor of ;the
estate ~of such. persom, - as. SLlCh“adJIlmlStl'JﬁtDl’ Dr
executor, shall be liablg tp.an action for damages,
notwithstanding the death of the person injured and
although, the dcath wag caused under circumgtances

Which ‘Make' 1t aggravated murder, furdss beai-
‘slaughter;; When the actionyis. against such. admin-

s

. istrator or oxecutqr ‘the damages recm(ored shall be

"4 vali gatﬁst the ‘¢staté' of sueh deceased
person No actlou 55" ths wrongful death'of ‘a
*pEfdoti: nidy be ‘hiaifitained: -agdfnst tlie owner or

)
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,tfhgne caupae gf the death was tl
:d. act of a party other, than tl
person under the control of 1
; u_n.less the acts’or omissions of t
feherson under the control of the

diitute gross negligence.

death is-caused by a wrongfu
efault in another state or-foreig

4 right to maintain an action ar
o gr%n by a stafute of such othe
untry, such right of actmn m:

nt of pleadings 1o conform ix
CivR 13

of recovery in tort action to
[, 2315:80 .
faims, applicability, 2307 95
claim and crossclaim, Civ R 13 &

for wrongful death not o’ ba :

Sd Actmus § 126, Where Dea
July, Relationship to Actlon fon

“3d Ac'tioné XIIB Ref.;‘Divisio

34 Aliefis & C1t1zons 01 B Ref
ferences.

73d Appellate Rawaw § 4’7 E}
ot al Proceddings. - : C
ur, 3d Boats, Ships, &'Shippiug‘§' :
dfor Death of Ship’s Persannel.

Tur. 3d Boats, Ships, & Sfuppmg
Jivisional References.

{- Jur. 3d Conflict of Laws § 56

Jur. 3d Death § 35, Oluo Wron;
tatute. .. .

ur, 3d Death.§ 36, Conshtuttouaht;
H Jur. 3d Death § 37, Applicability, G

(98]
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ce § 258, Cglcu_lg.tion of Dam-

ace § 259, Reduction of Dam-

intiff’s Percentage of Tortious

ce § 263, Tadgment.
' Liabil.i.ty § 82, Contributory
er Congributory Tortlous Con-

e Alds -

7 Practics § 6:16, Motions for
1t Filed by a Defendant in a
—Comparative Negligence or
nduct. )

io g'ivc_: thein wide bertH, and
sofmething hit her automobile,
widence that chicken was in
vel at atty time prior to' imipacy;
alionary -or moving in - 'same
, or that chicken did pot sud-
orist’s: path. Snider v. Town-
Yist., Mercer, 10-03-2005) No.
¥267; 2005 WL 2416334, Unre-
L &= 244(41.1) )
two causes coniribufe to injo-
is defendant’s negligence and -
of God,” liability shall atiach
tiff’s damage would not have
endant’s negliperice. Davis'v,.
sp., Dist. #9 (Ohic CLCL,
3-12208-AD), 2004-Ohio-3583,
reported. Negligence 25 423
' in-its legal significance in
and proximate causs, means
er, ‘result of natural causes,
violent storms, lightning and
, “an’” act of God” must pro-
‘nature, or force of elements
pan must have had nothing to -
Ohio Dept. of Transp., Pist.
7-2004) No. 2003-12298-AD,
- WL 1513011, Unreported. -

tron tripped in shopping mall

en and obvious danger; and
id not breach any dufy in
a business invitee; curb was

white paint outline, curh was

e, whereas the roadway was
5 likely made of asphalt or
ite owiline around the curb
ron acknowledged she would
ad looked down, and witness
sufficient.  Carlie v, Cafaro
., Belmont, 03-18-2004) Mo.
9, 2004 WL 349461, Unre-
1127 :

1d obvious doctrine, home
ad no duty to wam sociak

TRIAL' PROCEDURE -

gest that railing around stairwell opening in floor -
f gréat room, leading down to a basement, was
itioved, even though guest wes presumably dis-
acted by unrolling wallpaper Lorder when she
d' baclcwards ‘into operiing, whers guest knew
opening Wwas there, and that rélling ardund it
eed removed. Linguist v, Sutek (Ohio App. 5
Dist, Stark, ' 12-08-2003) No. 2003CAN0124,
2003-Ohio-6793, 2003 WL 22950833, Unreported.
ligence &= 1020; Negligence &= 1040(4) -
, Comparstive negligence principles are inapplica-
bl to a traffic injury case where de¢edent’s neghi-
génice in failing to' maintain an dssured clear dis-
tanée is the sole proximate causé of his injury when
¥ he proceeds more than 2500 feet without making
" any effort to"avoid hitting a truck in its path which
# stopped Dbecause ‘of debris ‘and- broken glass on
+ the highway; the driver of the truck is-not negligent
" bécause it is reasonable for him to remain where he
. had stopped on the highway and the driver: of the’
flat bed truck which loses its load of wood and glass
on the highway is relieved from potential liability.
for negligenily blocking the highway with debris by
. the, Intervening, independent conduct of the motor-
'+, "ist who fails to maintain an assured clear distance.
" - Sabbaghzadeh v, Shelvey (Chio App. 9 Dist, Lo-
Y gmin, 06-14-2000) No. 98CA007244, 2000 WL
.- 77163322, Unreported, appeal not allowed 90 Ohio
-7 St,3d 1443, 736 N.E.2d 504.

. proportionately

(2004'S'80; eff; 4-7-05; 2002 § 120, eff; £8.03) -

;r-.AIﬁBDCiiE[;EI-lt Noter 2004 § 80 deleted.the. Jast
" sentence, which read: . -

 Encyclopedias . :

' - (OH Jur. 3d Carriers § 181, Negligénce or Assump-
" fion of Risk; Génerally. -

- OH Jur. 3d Contribution, Indemnity, & Subroga-

. tion § 85, Persons Entitled to or-Liable for Con-

T tributign. © o

! OH Jur. 3d Contribufion, Indemnity, & Subrogs-

. - tlon § 87, Measure of Contribution,

“'." OH Tur. 3d Negligence § 66, Proximate €ause.

1 OH Jir; 3d Negligence § 182, Where Comparative

- Negligence Rule is Applicable.

OH Fur. 3d Negligence § 215, Contributory Negli-

-genge Under Comparative Negligence Doctrine. -

2315.33- Contributory fault not bar to recovery of damages
* The contributory fault of a person does not bar the person as-plaintiff from recovering
- damages that have directly and proximately resulted from the tortious conduct of ‘one or more
. other persons, if.the contributory fault of the plaintiff was not- greater than the combined
" tortious conduct of all other persons from whom the plaintiff seeks recovery in this action and
of all other-persons from whom the plaintiff does not seek recovery in this action. The court
shall -diminish any compensatory damages recoverable by the plamtiff by an amount that is

equal to the percentage of tortious conduct. of the.plaintiff as’ determined

&7

Hole in store parking lot in which shopping cart's
wheel fell, cansing eart to tip and shopper's miner
child to be thrown from cart and injured, was &n
open and-obvious dengerous condition; and thus
store owner had no duty to protect shopper oz child
from the hole; shopper deseribed crack as being 21
inches in length dnd an inch or two'in depth at the
time. of the incident, *Voelker v. Mark Glassman,
Inc. {Ohio ‘App. § Dist., Cayahoga, 07-24-1997) No.
71999, 1997 WL 33796162, Unreported. Negli-
genes @= 10767 - ’

2, : Intentional tort

Restaurant’s mats near counter were an open

and obvious hazard, and thus, restaurant owner did
not owe cistomer a duty to protect her from them,
despite claiin that mats were difficult to see; cus-
tomer knew restaurant had mats in front of store,
having- been to icstaurant several times before,

customer stepped on other mats that: were exactly -

the same, customer waited in restaurant for 135
minutes with an unobstructed view of area prior o
her fall, customer mew floor mats occasionally
flipped up, fall occurred when restavrant’s lights
were. on during daylight hours, mats and flooring
ware not the same color, and mats had black trim
designating the edges.” Brown v. The Twins Group-
PH LLC (Ohio App. 2 Dist., Clark, 08-12-2005) No.
2004CA59, 2005-Ohio-4197, 2005 WL, 1935688, Un-
reported. Négligence & 1076 -

prirsudnt to section 2315.34 of the Revised Code.

: . . ’ . Historieal and Statutory Notes

“This section does not apply to actions described
in section 4113.03 of the Revised Code,”

e S ‘ Research References

OH Jur. 3d Negligence § 217, Contributory Negli-
gence Under Comparative Negligence-- Doe-
trine—Inference: or- Presumption oft Plaintiff’s
Negligerice. - , s '

Tréatisey and Practice Aids - o

Ohlo Personal Imjury Practice § 1:8, Introduction
to Cabe Assessment—Aspects of Cass Asscss
ment Guidelines—Evaluation of Possible Defens-
es. - :

Ohio Personal Injury Practice § 6:16, Motions for

Summary Judgment Filed by a Defendant in a

Negligence Action—Comparative Negligence or

Other Tortious Conduct. o

2315.33
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Netes of Decisions Historiea
hibition, location, or construction of bl
structures for agricultural purposes in wnis
ed areas of the county located within
plain; further, RC 307.85 provides gener;
ty for a county to participate in the na
insurance program by adopting procedure
ng actions that are not prohibited by th
Constitution or in conffict with the [a
0AG 91-028.

Insurance plan participation 1 3 H 1 Amendments: 110 v 350

C

1. Insurance plan participation

Notwithstanding the provisions of RC 303.21,
3781.06, and 3781.061, RC 307.37(A)(2) authorizes
a county to include, in its building code, regulations
needed for participation in natiopal flood insurance
program, including regulations that govern the pro-

spection fees, 4105.17
oms inspection, dutics of board of

ndards, 4104.44
Ohio Adminp

et f boiler inspection, definitions and
1.

BOARD OF BUILDING STANDARDS' e, OAC Ch 4101:4-1
L

378107 Board of building standards; qualifications; terms

There is hereby established in the department of commerce a board of building st
consisting of eleven members appointed by the governor with the advice and consenf
senate. The board shall appoint a secretary who shall serve in the unclassified civil se
a term of six years at a salary fixed pursuant to Chapter 124, of the Revised Code, Thi
may employ additional staff in the classified civil service. The secretary may be remoye
the board under the rules the board adopts. Terms of office shall be for four,yé
commencing on the fourteenth day of October and ending on the thirteenth day of Qctol
Each member shall hold office from the date of appointment until the end of the term
which the member was appointed. Any member appointed to fill a vacancy occurring pr.
the expiration of the term for which the member’s predecessor was appointed shall hold
for the remainder of such term. Any member shall continue in office subsequerit t
expiration date of the member’s term until the member's successor takes office, or un
period of sixty days has elapsed, whichever occurs first. One of the members appointed 1
board shall be an aitorney at law, admitted to the bar of this state; two shall be regis
architects; two shall be professional engineers, one in the field of mechanical and one i
field of structural engineering, each of whom shall be duly licensed to practice such profé
in this state; one shall be a person of recognized ability, broad training, and fifteen 3
experience in problems and practice incidental to the construction and equipment of buildif

5% Topic No. 198H.
fealth and Bovironment §§ 35, 51t

R

: a .. ] d .
34 Buildings, Zoning, & Land
331, Effect of Failure to Comply With

ip boaic
chitect member of the Ohio
idards is not prohibited by RC

specified in section 3781.06 of the Revised Code; one shall be a person with recognized 2 eceiving or agreeing © %E'Cﬂri‘;;;f;

and experience in the manufacture and construction of industrialized units as defined in sect] ra‘l;ilces rendf;elilo ;;e tgr i:f lenender
. X ; : S . N as an emp :

3781.06 of the Revised Code; one shall be a member of the fire service with recognized abili ago her state AgeNCY. EtEmS 0

and broad training in the field of fire protection and suppression; one shall be a person with
least ten years of experience and recognized expertise in building codes and standards and ¢
manufacture of construction materials; one shall be a general contractor with experience
residential and commercial construction; and one, chosen from a list of three names the O
municipal league submits to the governor, shall be the mayor of a municipal corporation i
which the Ohio residential and nonresidential building codes are being enforced in the
municipal corporation by a certified building department. Each member of the board, nof
otherwise required to take an oath of office, shall take the oath prescribed by the constitution:
Each member shall receive as compensation an amount fixed pursuant o division (J) of sect
124.15 of the Revised Code, and shall receive actual and necessary expenses in the perfor:
ance of official duties. The amount of such expenses shall be certified by the secretary of the
board and paid in the same manner as the expenses of employees of the department of

contimerce are pajd. _
(2005 H 66, eff. 9-29-05; 1998 S 142, eff 3-30-99; 1995 S 162, eff. 10-29-95; 1989 H 222, eff, 11-3-8%
1982 8 550; 1977 H 1; 1973 S 131; 1970 H 967; 1969 H 709, 132 v H 93; 129 v 1434; 126 v 912; 1953 1
1; GC 12600-285) .
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1995 S 162, § 5, eff 10-25-95, reads: Within  struction materials pursuent to section 3781.07 of ul-ih'c exaployees, method of appointm

ninety days after the effective date of this act, the
Governor shall appoint to the Board of Building
Standards a member who has at [cast ten years of
experience and recognized cxpertise in building
codes and standards and the manufacture of con-
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the Rewvised Code, as amended by this act, to 2
term ending on October 13, 1999, Therealter,
terms of office of this member shall be as provided
in section 3781.07 of the Revised Code.
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The board of building standards may adopt its own rules of pracedure not inconsisteny; & d disposition of the petitions -
sections 3781.06 to 378118, inclusive, and section 3791.04 of the Revised Code, and: i

change them in its discretion. The votes of a majority of the members of the hoard
required for the adoption of any rule or regulation, or amendment, or anouiment the,lje? a d after thorough tes!
full and complete recard of all proceedings of the board shall be kept which shall be opent Coce, a{la_r fixture, device, mi
public inspection and authenticated in the manner provided in section 121.20 of the B Y I;m;;:,‘ghod of maﬁufacture, 5y
Code. ' pend,ards adopied pursuant o 8

(1953 H 1, off. 10-1-53; GC 12600-287) A termination with- regard
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OH Tur. 3d Buildings, Zoning, & Land Controls
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Law Review and Journal Commentarics

Ohio Board of Building Standards—Public In-  of Building Standards Staff, 2000 Code Ne
volvermnent in the Rulemaking Process, Ohio Board  (September/October 2000).

3781.10 Duties; separate residential and nonresidential building codes; local res
dential code conflicts prohibited; personnel of local building
departments to be certified; conditions i

{A)(1) The board of building standards shall formulate and adopt rules governming th
erection, construction, repair, alteration, and maintenance of all buildings or classes.,!
buildings specified in section 3781.06 of the Revised Code, including land area incidenta
those buildings, the construction of industriatized units, the installation of equipment, and t}
standards or requirements for materials used in connection with those buildings. The boal
shall incorporate those rules into separate residential and nonresidential building codes. The
standards shall relate to the conservation of emergy and the safety and sanjtation of those
buildings.

(2) The rules governing nonresidential buildings are the lawful minimum requirements

specified for those buildings and industrialized units, except that no rule other than as providﬂd 1o Chapter 119. of the Re
in division (C) of section 3781108 of the Revised Code that specifies a higher requirement prsuant 10, - e § building code e
than is imposed by any section of the Revised Code is enforceable. The rules governing ; dgonreﬂt efox residential and T
residential bufldings are uniform requirements for residential buildings in any area with 2 Ii%"vlllgi‘:g?i ihis division, the rqqui

-on of an initial examinat

umber of hours of continuing bl

¢ date of certification which shg

building depariment certified to enforce the state residential building code. In no case shall
any local code or regulation differ from the state residential building code unless that code OF -
regulation addresses subject matter not addressed by the state residential building code of is
adopted pursuant to section 3781.01 of the Revised Code.
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ITEALTH—SAFETY—MORALS BUILDING STANDARDS—GENERAL PROVISIONS 3781.10

(3) The rules adopted pursuant to this section are complete, lawful alternatives to amy
requitements specified for buildings or industrialized units in any section of the Revised Code.
The board shall, on its own motion or on application made under sections 3781.12 and 3781.13
of the Revised Code, formulate, propose, adopt, modify, amend, or repeal the rules to the
extent necessary or desirable to effectuate the purposes of sections 3781.06 to 3781.18 of the
Revised Code.

(B) The board shall report to the general assembly proposals for amendments to existing
statutes relating to the purposes declared in section 3781.06 of the Revised Code that public
health and safety and the development of the arts require and shall recommend any additional
Jegislation to assist in carrying out fully, in statutory form, the purposes declared in that section.
The board shall prepare and submit to the general assembly a summary report of the number,
nature, and disposition of the petitions filed under sections 3781.13 and 3781.14 of the Revised
Code. :

(C) On its own motion or on application made under sections 3781.12 and 3781.13 of the
Revised Code, and after thorough testing and evaluation, the board shall determine by rufe
that amy particular fixture, device, material, process of manufacture, manufactured unit or
component, method of manufacture, system, or method of construction complies with perform-
ance Standards adopted pursuant to section 3781.11 of the Revised Code. The board shall
make ifs determination with regard to adaptability for safe and sanitary erection, use, or
construction, to that described in any section of the Revised Code, wherever the use of a
fisture, device, material, method of manufacture, systemn, or method of consiruction described
that section of the Revised Code is permitted by law. The board shall amend or annul any
rule or issue an authorization for the use of a new material or manufactured unit on any like

plication. No department, officer, board, or commission of the state other than the board of
building standards or the board of building appeals shall permit the use of any fixture, device,
aterial, method of manufacture, newly designed product, systemn, or method of construction at
iance with what is described in any mule the board of building standards adopts or issues or
{hat is authorized by any section of the Revised Code. Nothing in this section shall be
trued as requiring approval, by rule, of plans for an industrialized unit that conforms with
e 1iles the board of building standards adopts pursuant to section 3781.11 of the Revised
de.

(D) The board shall recommend rules, codes, and standards o belp carry out the purposes
section 3781.06 of the Revised Code and to help secure uniformity of state administrative
ings and local legislation and administrative action to the bureau of workers’ compensation,
director of commerce, any other department, officer, board, or commission of the state,
to legistative authorities and building departments of counties, townships, and municipal
rporations, and shall recommend that they avdit those recommended rules, codes, and
gndards by any appropriate action that they are allowed pursuant to law or the constitution.

(1) The board shall certify municipal, township, and county building departments and the
nnel of those building departments, and persons and employees of individnals, firms, or
Iporations as described in division (E)(7) of this section to exercise enforcement authority, to
ept and approve plans and specifications, and to make inspections, pursuant to sections
03, 3791.04, and 4104.43 of the Revised Code,

-g,)‘The board shall certify departments, personnel, and persons to enforce the state
dential building code, to enforce the nontesidential building code, or to enforce both the
%_antial and the nonresidential building codes. Any department, personnel, or person may
urte only the type of building code for which certified.

:The board shall not require a building department, its personnel, or.any persons that it
to be certified for residential building code enforcement if that building department
t enforce the state residential building code. The board shall specify, in rujes adopted
uit to Chapter 119. of the Revised Code, the requirements for certification for residential
nresidential building code enforcement, which shall be consistent with this division. The
fifements for residential and nonresidential certification may differ. Except as otherwise
d in this division, the requirements shall include, but are not limited to, the satisfactory
ion of an initial examination and, to remain certified, the completion of a specificd
et of hours of continuing building code education within each three-year period following

¢ of certification which shall be not Jess than thirty hours. The rules shall provide that
511
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3781.10 HEALTH—SAFETY- 1 STANDARDS—GENERAL

[minimum services to be prov
- ildi dart
board of building stanc
A ea:,nd nopresidential building
qnt or approval of pla
d appeals permitted on any 1
1caﬁospin the same manmer as
“oceedings of the board of build

pon certification, and until th
nt shafl enforce the _remlden
i regard to limitation
7. of the Revised Co

continuing education credits and certification issued by the council of Amerfca
officials, national model code organizations, and agencies or entities the board recy
acceptable for purposes of this division, The rules shall specify requirements
compatible, to the extent possible, with requirements the council of American buildi
and national model code organizations establish,

(4) The board shall establish and collect a certification and renewal fee for’
department personnel, and persons and employees of persons, firms, or corpd
described in this section, who are certified pursuant to this division. :

(5) Any individual certified pursuant to this division shall complete the number of hg
continuing building code education that the board requires or, for failure to do 50
certification. i

(6) This division does not require or authorize the board to certify personnel of mi agiion to hearings section
township, and county building departments, and persons and employees of persons ' addition 10
corporations as described in this section, whose responsibilities do not include the EXEICIS
enforcement authority, the approval of plans and specifications, or making inspection
the state residential and nonresidential building codes. :

(7) Enforcement authority for approval of plans and specifications and enforcement iR
ty for inspections may be exercised, and plans and specifications may be approve
inspections may be made on behalf of a municipal corporation, township, or county, by
the following who the board of building standards certifies: !

Ly Or desird i
?Iid in this section or 1 section

he board shail adopt rules
lications cubmitted where the .a
roduct of 2 manufa

. . . ) . s .

(a) Officers or employees of the municipal corporation, township, or county; e yﬁip o o the YSWGW
. : - ficati or disa

(b) Personms, or employees of persons, firms, or corporations, pursuant fo a contrad it Fication of appTOY Al | o

furnish architectural, engineering, or other services to the municipal corporation, township ol cons_:trm_lctxong
tate residental building co

county;
(c) Officers or employees of, and persons under contract with, a municipal corpor;
township, county, health district, or other political subdivision, pursuant io a contract to farnl
architectural, enginecering, or other services. :
(8) Municipal, township, and county building departments have jurisdiction within
meaning of sections 3781.03, 3791.04, and 4104.43 of the Revised Code, only with respec
the types of buildings and subject matters for which they are certified under this s

(9) Certification shall be granted upon application by the municipal corporation, the bodT
of township trustees, or the board of county commissioners and approval of that application
the board of bujlding standards. The application shall set forth:

(a) Whether the certification is requested for residential or nonresidential buildings, or b
(b) The number and qualifications of the staff composing the building department;

: ry
(¢) The names, addresses, and qualifications of persons, firms, or corporations contracting 10
furnish work or services pursuant to division (E)(7)(b) of this section;

(d) The names of any other mumicipal corporation, township, county, health district,
political subdivision under contract to furnish work or services pursuant to division (E}(7) {
this section;

(&) The proposed budget for the operation of the building department. .

(10) The board of building standards shall adopt rules governing all of the following:

(a) The certification of building department personnel and persons and employees * of
persons, firms, or corporations exercising authority pursuant to division (E}(7) of this section:
The rules shall disqualify any employee of the department or person who contracts for services
with the department from performing services for the department when that employee 0F <
person would have to pass upom, inspect, or otherwise exercise authority over any labor
material, or equipment the employee or person furnishes for the construction, alteration, Of
maintenance of a building or the preparation of working drawings or specifications for work
within the jurisdictional area of the department. The department shall provide other similarly
qualified persomnel to enforce the residential and nonresidential building codes as they pertaill
to that work.
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HEALTH--SAFETY—MORALS BUILDING STANDARDS—GENERAL, PROVISIONS 3781.10

the council of American building : (b) The minimum services to be provided by a certified building department.
w entities the board recognizes ar

wall specify requirements that ar
ancil of American building official

(11) The board of building standards may revoke or suspend certification to enforce the
residential and nonresidential building codes, on petition to the board by any person affected
by that enforcement or approval of plans, or by the board on its own motion, Hearings shall
be held and appeals permitted or any proceedings for certification or revocation or suspensicn
of certification in the same manner as provided in section 3781.101 of the Revised Code for
other proceedings of the board of building standards.

{12) Upon certification, and until that authority is revoked, any county or township building
department shall enforce the residential and nonresidential building codes for which it is
certified without regard (o limitation upon the authority of boards of county commissioners
under Chapter 307. of the Revised Code or boards of township trustees under Chapter 505. of
the. Revised Code,

{F) In addition to hearings sections 3781.06 to 3781.18 and 3791.04 of the Revised Code
require, the board of building standards shall make investigations and tests, and require from
other state departments, officers, boards, and commissions information the board considers
necessary or desirable to assist it in the discharge of any duty or the exercise of any power
mentioned in this section ar in sections 3781.06 to 3781.18, 3791.04, and 4104.43 of the Revised
Code. :

(G) The board shall adopt rules and establish reasonable fees for the review of all
dpplications submitted where the applicant applies for authority to use a new material,
agsembly, or product of a manufacturing process. The fee shall bear some reasonable
relationship to the cost of the review or testing of the materials, assembly, or products and far
the notification of approval or disapproval as provided in section 3781.12 of the Revised Code.

{11) The residential construction advisory committee shall provide the board with a proposal

a state residential building code that the committee recommends pursuant to division
)(1) of section 4740.14 of the Revised Code. Upon receiving a recommendation from the
mmittee that is acceptable to the board, the board shall adopt rules establishing that code as
E state residential building code. :

(I) The beard shall cooperate with the director of job and family services when the director
omulgates rules pursuant to section 5104.05 of the Revised Code regarding safety and
itation fn type A family day-care homes.

o {(J) The board shall adopt rules to implement the requirements of section 3781.108 of the
and approval of that applicatiy o Revised Code.
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LEXSTAT 29 U.5.C 651(B)

TUNITED STATES CODE SERVICE
Copyright © 2007 Matthew Bender & Company, Inc.,
one of the LEXTS Publishing (TM) companies
All rights regerved

*+k CURRENT THROUGH P.L. 110-46, APPROVED 7/5/2007 ***

TITLE 25. LABOR
CHAPTER 15. OCCUPATIONAL SAVETY AND HEALTH

Go to the United States Code Service Archive Directory
29 USCS § 651

§ 651. Congressional staternent of findings and declaration of purpose and policy

[(a)] The Congress finds that personal injuries and illnesses arising out of work situations impose a substantial burden
upon, and are & hindrance to, interstate commerce in terms of lost production, wage loss, medical expenses, and

disability compensation payments.

(t) The Congress declares it to be its purpose and policy, through the exercise of its powers to regulate commerce
among the several States and with foreign nations and to provide for the general welfare, to assure so far as possible
every working man and woman in the Nation safe and healthful working conditions and to preserve our human
TESOUrces--

(1) by encowraging employers and employees in their efforts to reduce the mumber of oceupational safety and health
hazards at their places of employment, and to stimulate employers and employees to institute new and to perfect
existing programs for providing safe and healthfil working conditions;

(2) by providing that employers and employees bave separate but dependent responsibilities and rights with respect to
achieving safe and healthful working conditions;

(3) by authorizing the Secretary of Labor to set mandatory occupational safety and health standards applicable to
businesses affecting interstate commerce, and by creating an Qocupational and Health Review Commission for carrying
out adjudicatory functions under the Act;

(4) by building upon advances already made through employer and employee initiative for providing safe and
healihfil working conditions;

(5) by providing for research in the field of occupational safety and health, including the psychological factors
involved, and by developing innovative methods, technigues, and approaches for dealing with occupational safety and
health problems;

(6) by exploring ways to discover latent diseases, establishing causal connections between diseases and work in
environmental conditions, and conducting other research relating to health problems, in recognition of the fact that
occupational health standards present probleras often different from those involved in occupational safeiy;

(7) by providing medical critetia which will assure insofar as practicable that no employee will suffer diminished
health, functional capacity, or life expectancy as a result of his work experience;

(8) by providing for training programs to increase the number and competence of personnel engaged in the field of
occupational safety and health;

{9 by providing for the development and promulgation of occupational safety and health standards;

(10) by providing an effective enforcement prograny which shall include a prohibition against giving advance notice
of any inspection and sanctions for any individual violating this prohibition;

42
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29 TUSCS § 651

(11) by encouraging the States to assume the fullest responsibility for the administration and enforcement of their
occupational safety and health laws by providing grants to the States to assist in identifying their needs and
responsibilities in the area of occupational safety and health, to develop plans in accordance with the provisions of this
Act, to improve the administration and enforcement of State occupational safety and health laws, and to conduct

experimental and demonstration projects in connection therewith;
(12) by providing for appropriate reporting procedures with respect to occupational safety and health which
procedures will help achieve the objectives of this Act and accurately describe the nature of the occupational safety and

health problem;
(13) by encouraging joint labor-management efforts to reduce injuries and disease arising out of employment.

HISTORY:
(Dec. 29, 1970, P.L. 91-596, § 2, 84 Stat. 1550.)

HISTORY; ANCILLARY LAWS AND DIRECTIVES

References in text:
"The Act" or "this Act", referred to in this section, is Act Dec. 29, 1970, P.L. 91-596, 84 Stat. 1590, popularly known

as the Occupational Safety and Health Act of 1970, which appears generally as 29 USCS §§ 651 et seq. For full
classification of such Act, consult USCS Tables vohumes,

Explanatory notes:
The bracketed designation "(a)" has been added to implement the probable intent of Congress, which enacted this

section with a subsec. (b) but no subsec. (a).

Effective date of section:
This seciion became effective 120 days after cnactment, as provided by § 34 of Act Dec, 29, 1970, P.L. 91-596, which

appears as a note to this section.

Short titles:
Act Dec. 29, 1970, P.L. 91-596, § 1, 84 Stat. 1590, provided: "This Act may be cited as the 'Occupational Safety and

Tlealth Act of 1970".", For full classification of this Act, consult USCS Tables valumes.
Act July 16, 1998, P.L. 105-197, § 1, 112 Stat. 638, provides: "This Act [adding 29 USCS § 670(d)] may be cited as
the 'Occupational Safety and Health Administration Compliance Assistance Authorization Act of 1998%.".

Other provisions:
Effective date of Act Dec. 29, 1970. Act Dec. 29, 1970, P, 91-596, § 34, 84 Stat. 1620, provided: "This Act shall
take effect one hundred and twenty days after the date of its enactment.". For full classification of this Act, consult

USCS Tables volumes.

NOTES:
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LEXSTAT 29 U.S.C. 655

UNITED STATES CODE SERVICE
Copyright © 2007 Matthew Bender & Company, Inc.,
one of the LEXIS Publishing (TM) companies
All rights reserved

*#k CURRENT THROUGH F.L. 110-46, APPROVED 7/5/2007 *+#

TITLE 29. LABOR
CHAPTER 15. OCCUPATIONAL SAFETY AND HEALTH

Go to the United States Code Service Archive Directory

29 USCS § 655

& 655. Standards

(a) Promulgation by Secretary of national consensus standards and established Federal standards; time for
promulgation; conflicting siandards. Without regard to chapter 35 of #itle 5, United States Code [5 USCS §§ 500 et seq.],
or to the other subsections of this section, the Secretary shall, as soon as practicable during the period beginning with
the effective date of this Act and ending two years afier such date, by rule promulgate as an occupational safety or
health standard any national consensus standard, and any established Federal standard, unless he determines that the
promulgation of such a standard would not result in improved safety or health for specifically designated employees. In
the event of conflict among any such standards, the Secretary shall promulgate the standard which assures the greatest
protection of ihe safety or health of the affected employees.

{b) Procedure for promulgation, modification, or revocation of standards. The Secretary may by rule promulgate,
modify, or revoke any occupational safety or health standard in the following manner:

{1) Whenever the Secretary, upon. the basis of information submitted fo him in wrifing by an interested persom, a
representative of any organization of employers or employess, a nationally recognized standards-producing
organization, the Secretary of Health, Education, and Welfare, the National Institute for Occupational Safety and
Health, or a State or political subdivision, or on the basis of information developed by the Secretary or otherwise
available to him, determines that a rule should be promulgated in order to serve the objectives of this Act, the Secretary
may request the recommendations of an advisory committee appointed under section 7 of thig Act [29 USCS § 636].
'T'he Secretary shall provide such an advisory committee with any proposals of his own or of the Secretary of Health,
Education, and Welfare, together with all pertinent factual information developed by the Secretary or the Secretary of
Health, Education, and Welfare, or otherwise available, including the results of research, demonstrations, and
experiments. An advisory committee shall submit to the Secretary its recommendations regarding the rule to be
promulgated within ninety days from the date of its appointment or within such longer or shorter period as may be
prescribed by the Secretary, but in no event for a period which is longer than two hundred and seventy days.

(2) The Secretary shall publish a proposed rule promulgating, modifying, or revoking an occupational safety or health
standard in the Federal Register and shall afford interested persons a perjod of thirty days after publication to submit
written data or comments. Where an advisory committee is appointed and the Secretary determines that a rule should be
issued, he shall publish the proposed rule within sixty days after the submission of the advisory committee's
recommendations or the expiration of the period prescribed by the Secretary for such submission.

(3) On or before the last day of the period provided for the submission of written data or comments under paragraph
(2), any interested person may file with the Secretary written objections to the proposed rule, stating the grounds
therefor and requesting a public hearing on such objections. Within thirty days after the last day for filing such
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objections, the Secretary shall publish in the Federal Register a notice specifying the occupational safety or health
standard to which objections have been filed and a hearing requested, and specifying a time and place for such hearing.

{4) Within sixty days after the expiration of the period provided for the submission of written data or comments under
paragraph (2), or within sixty days after the completion of any hearing held under paragraph (3), the Secretary shall
iggue a rule promulgating, modifying, or revoking an occupational safety or health standard or make a determination
that a rule should not be issued. Such a rule may contain a provision delaying it effective date for such period (not in
excess of ninety days) as the Secretary determines may be necessary to insure that affected employers and employees
will be informed of the existence of the standard and of its terms and that employers affected are given an opportunity
to familiarize themselves and their employees with the existence of the requirements of the standard.

{5) The Secretary, in promulgating standards dealing with toxic materials or harmful physical agents under this
subsection, shall set the standard which most adequately assures, to the exlent feasible, on the basis of the best available
evidence, that no employee will suffer material impairment of health or functional capacity even if such employee has
regular exposure to the hazard dealt with by such standard for the period of his working life. Development of standards
under this subsection shall be based upon research, demonstrations, experiments, and such ather information as may be
appropriate. Tn addition to the attainment of the highest degree of healih and safety protection for the employee, other
considerations shall be the latest available scientific data in the figld, the feasibility of the standards, and experience
gained under this and other health and safety laws. Whenever practicable, the standard promulgated shall be expressed
in terms of objective criteria and of the performance desired.

(6) (A) Any employer may apply to the Secretary for a temporary order granting a variance from a standard or any
provision thereof promulgated under this section. Such temporary order shall be granted only if the employer files an
application which meets the requirements of clause (B) and establishes that (i} he is unable to comply with 2 standard by
its effective date because of unavailability of professional or technical personnel or of materials and equipment needed
to come into compliance with the standard or becanse necessary construction or alteration of facilities cannot be
completed by the effective date, (If) he is taking all available steps to safeguard his employess against the hazards
covered by the standard, and (iif) he has an effective program for coming into complisnce with the standard as quickly
as practicable. Any temporary order issued under this paragraph shall prescribe the practices, means, methods,
opetations, and processes which the employer must adopt and use while the order is in effect and state jn detail his
program for coming into compliance with the standard. Such a temporary order may be granted only after notice to
employees and an opportunity for a hearing: Provided, That the Secretary may issuc one interim order to be effective
until a decision is made on the basis of the hearing, No temporary order may be in effect for longer than the period
needed by the employer to achieve compliance with the standard or one year, whichever is shorter, except that such an
order may be renewed not more than twice (I) so long as the requirements of this paragraph are met and (II) if an
application for renewal is filed at least 90 days prior to the expiration date of the arder. No interim renewal of an order
may remain in effect for longer than 180 days.

(B) An application for a temporary order under this paragraph (6) shall contain:
(i) a specification of the standard or portion thereof from which the employer secks a variance,
(i) a representation by the employer, supported by representations from qualified persons havirg firsthand
knowledge of the facts represented, that he is unable to compiy with the standard or portion thereof and a detailed

statement of the reasons therefor,
(iii) a statement of the steps be has taken and will take (with specific dates) to protect employses against the

hazard covered by the standard,
(iv) a statement of when he expects to be able ta comply with the standard and what steps he has taken and what
steps he will take (with dates specified) to come into complisnce with the standard, and
(v) a certification that he has informed his employees of the application by giving a copy thereof to their
authorized representative, posting a statement giving a summary of the application and specifying where a copy may be
examined at the place or places where notices to employees are normally posted, and by other appropriate means.
A description of how employees have been informed shall be contained in the certification. The information to
employees shall also inform them of their right to petition the Secretary for a hearing,
(C) The Secretary is authorized to grant a variance from any standard or poriion thereof whenever he determines, or
the Secretary of Health, Education, and Weifare certifies, that such variance is necessary to permit an employer to
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participate in an experiment approved by him or the Secretary of Health, Education, and Welfare designed to
demonsirate or validate new and improved techniques to safeguard the health or safety of worleers.

(7) Any standard promulgated under thig subsection shall prescribe the use of labels or other appropriate forms of
warning as are Necessary o insure that employees are apprised of all hazards to which they are exposed, relevant
symptoms and appropriate emergency freatment, and proper conditions and precautions of safe use or exposure. Where
appropriate, such standard shall also prescribe suitable protective equipment and control or technological procedures to
be used in connection with such hazards and shall provide for monitoring or measuring employee exposure at such
locations and intervals, and in such manner as may be necessary for the protection of employess. In addition, where
appropriate, any such standard shall prescribe the type and frequency of medical examinations or other tests which shall
be made available, by the employer or at his cost, to employees exposed to such hazards in order to most effectively
determine whether the health of such employees i adversely affected by such exposure. In the event such medical
examinations are in the nature of research, as determined by the Secretary of Health, Education, and Welfare, such
examinations may be furnished at the expense of the Secretary of FHealth, Education, and Welfare. The results of such
examinations o tests shall be furnished only to the Secretary or the Secretary of Health, Education, and Welfare, and, at
the request of the employee, to his physician. The Secretary, in consnltation with the Secretary of Health, Education,
and Welfare, may by rule promulgated pursuant to section 553 of title 5, United States Code, make appropriate
modifications in the foregoing requirements relating to the nse of labels or other forms of warming, monitoring or
measuring, and medical examinations, as may be warranted by experience, information, or medical or technological
developments acquired subsequent to the promulgation of the relevant standard.

(8) Whenever a rule promulgated by the Secretary differs substantially from an existing national consensus standard,
the Secretary shall, at the same time, publish in the Federal Register a statement of the reasons why the rule as adopted
will better effectuate the purposes of this Act than the national consensus standard.

(c) Emergency temporary standards.
(1) The Secretary shall provide, withowt regard to the requirements of chapter 5, #izle 5, United States Code {5 ISCS

§8& 500 ef seq.], for an emergency temporary standard to take immediate effect wpon publication in the Federal Register
if he determines (A) that employees are axposed to grave danger from exposure to substances or agents determined to
be toxic or physically harmful or from new hazards, and (B) that such emergency standard is necessary to protect
smployees from such danger.

(2) Such standard shall be effective until superseded by a standard promulgated in accordance with the procedures
prescribed in paragraph (3) of this subsection.

(3) Upon publication of such standard in the Federal Register the Secretary shall commence a proceeding in
accordance with section 6(b) of this Act [subsec. {b) of this section], and the standard as published shall also serve as a
proposed rule.for the proceeding. The Secretary shall promulgate a standard under thig paragraph no later than six
months after publication of the emergency standard as provided in paragraph (2} of this subsection.

(d) Variances from standards; procedure. Any affected employer may apply to the Secretary for a mile or order for a
variance from a standard promulgated under this section. Affected employees shall be given notice of sach such
application and an opportunity to participate in a hearing, The Secretary shall issue such rule or order if he determines
on the record, affer opportunity for an inspection where appropriate and a hearing, that the proponent of the variance has
demonstrated by a preponderance of the evidence that the conditions, practices, means, methods, operations, or
processes used or proposed to be used by an employer will provide employment and places of employment to his
employees which are as safe and healthful as those which would prevail if he complied with the standard. The rule or
order so issued shall prescribe the conditions the employer must maintain, and the practices, means, methods,
operations, and processes which he must adopt and utilize to the extent they differ from the standard in question. Such a
rute or order may be modified or revoked upon application by an employer, employees, or by the Secretary on his own
motion, in the manner prescribed for its issuance under this subsection at any time after six months from its issuance.

(&) Statement of reasons for Secretary's determinations; publication in Federat Register. Whenever the Secretary
promulgates any standard, makes any rule, order, or decision, grants any exemption ar extension of time, or
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compromises, mitigates, or settles any penalty assessed under this Act he shall include a statement of the reasons for
such action, which shall be published in the Federal Register.

(D) Judicial review. Any person who may be adversely affected by a standard issued under this section may at any time
prior to the sixtieth day after such standard 1s promulgated file a petition challenging the validity of such standard with
the United States court of appeals for the circuit wherein such person resides or has his principal place of business, for a
judicial review of suck standard. A copy of the petition shall be forthwith fransmitted by the clerk of the court to the
Secretary. The filing of such petition shall not, unless otherwise ordered by the court, operate as a stay of the standard,
The determinations of the Secretary shall be conclusive if supported by substantial evidence in the record considered as

a whale.

{g) Priority for establishment of standards. In determining the priority for establishing standards under this section, the
Secretary shall give due regard to the urgency of the need for mandatory safety and health standards for particular
industries, trades, crafts, ocoupations, businesses, workplaces or work environments. The Secretary shall also give due
regard to the recommendations of the Secretary of Health, Edncation, and Welfare regarding the need for mandatory
standards in determining the priority for establishing such standards,

HISTORY:
{Dec. 29, 1970, P.L. 91-596, § 6, 84 Stat. 1593.)

BISTORY; ANCILLARY LAWS AND DIRECTIVES

References in text:
"The effective date of this Act", referred to in this section is 120 days after Dec. 29, 1970; see the Other provisions

note to 28 USCS § 651.
"Thig Act", referred to in this section, is Act Dec. 29, 1970, P.L. 91-596, 84 Stat. 1590, popularly known as the
Occupational Safety and Health Act of 1970, which appears generally as 29 USCS §§ 657 et seq. For full classification

of this Act, consult USCS Tables volumes.

Effective date of section:
This section became effective 120 days after enactment, as provided by § 34 of Act Dec. 29, 1970, P.L. $1-596, which

appears as anoteto 29 USCS § 631,

Transfer of functions: )
Act Oct. 17, 1979, P.L. 96-88, Title V, § 509, 93 Stat. 695, which appears as 20 USCS § 3508, redesignated the

Secretary of Health, Education, and Welfare ag the Secretary of Health and Human Services and provided that any
reference to the Secretary of Health, Education, and Welfars, in any law in force on the effective date of such Act, shall
be deemed to refer and apply to the Secretary of Health and Human Services, except to the extent such reference isto a
function or office transferred to the Secretary of Education or the Department of Education under such Act.

Other provisions:
Termination of advisory committees. Act Oct. 6, 1972, P.L. 92-463, §§ 3(2), 14, 86 Stat. 770, 776, located at 5

USCS Appendix, provided that advisory committess in existence on Jan. 5, 1973, would terminate not later than the
expiration of the two-year period following Jan, 5, 1973, unless, in the case of a committee established by the President
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