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STATEMENT OF THE CASE

In late winter 2003 Sheila Walker, age 47, died from injuries suffered in a fall.

That fall took place a few days before her death as she descended an outside stairway at

AK Steel Corp.'s ("AK Steel's") Middletown, Ohio facility. (Appx. 7.) Sheila broke her

ankle in the fall, as she left her job as a security guard for Johnson Controls, an AK Steel

subcontractor. (Appx. 6-7.) The Butler County Coroner determined the cause of death to

be a pulmonary embolism, a blood clot that migrated from her broken ankle and lodged

itself in her lungs. (Appx. 7.) A post-accident report, completed just hours after the fall,

indicated that the presence of handrails on the stairway would have prevented the fall.

(Supp. 46.)

Appellant Abbra Walker Ahmad, who had been a minor child when her mother

died, was later appointed Special Administrator of her mother's estate. (Supp. 1.) She

timely filed statutory (R.C. 2125.01) and survivorship claims against AK Steel, asserting

that AK Steel negligently caused her mother's death by failing to install handrails in

accordance with the Occupational Safety and Health Administration ("OSHA") safety

regulations and the Ohio Building Code ("OBC").1 (Supp. 19.)

The trial court granted AK Steel's summary judgment motion and ordered the

complaint dismissed. (Appx. 17.) While acknowledging that safety violations had

occurred, the trial court held that an alleged violation of an administrative building code

does "not preclude the application of the open and obvious doctrine and that the presence

of building code violations do not require a denial of summary judgment." (Appx. 16.)

I OSHA's Standards for General Industry, 29 C.F.R. § 1910.23(d)(2003), appx. 23, and
the 2002 Ohio Building Code § 1003.3.11, appx. 27, required handrails on the front stairs
of the AK Steel's facility, where Sheila fell. In fact, OSHA cited AK Steel for this
violation. (Supp.44.)

1



Appellant Abbra Walker Ahmad timely filed her notice of appeal with the Butler County

Court of Appeals, Twelfth Appellate District. (Supp. 65.) That court issued an opinion

and order affirming the trial court's holding. (Appx. 10.) Finding its holding in conflict

with decisions by the First and Tenth Appellate Districts,2 the court below framed the

certified issue as follows: "[w]hether the violation of an administrative building code

prohibits application of the open and obvious doctrine and precludes summary judgment

on a negligence claim." (Appx 20.) Ahmad timely notified the Supreme Court of this

ruling. (Appx. 3.)

On May 2, 2007, this Court granted Appellant Walker's motion to certify the

record. In its entry, the Court ordered that the discretionary appeal and the certified

conflict be consolidated. In accordance with the entry, Appellant submits this merit brief

in support of its appeal from the judgment of the Butler County Court of Appeals,

Twelfth Appellate District.

2 Uddin v. Embassy Suites Hotel (2005), 165 Ohio App.3d 699, 2005-Ohio-6613, 848
N.E.2d 519, certiorari granted, 109 Ohio St.3d 1455, 2006-Ohio-2226, 847 N.E.2d 5,
case dismissed, 113 Ohio St.3d 1249, 2007-Ohio-1791, 864 N.E.2d 638; Christen v. Don

Vonderhaar Market and Catering, Inc., 1 st Dist. No. C-050125, 2006-Ohio-715; Francis

v. Showcase Cinema Eastgate (2003), 155 Ohio App.3d 412, 2003-Ohio-6507, 801

N.E.2d 535.
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ARGUMENT

This appeal presents an important question of negligence law - in particular, its

interface with our public law process. Is violation of a safety rule, enabled by authorizing

legislation and promulgated in accordance with due process, evidence of a duty in a

negligence case and sufficient to create a genuine issue of material fact as to the property

owner's duty? Or will the Court declare that the "open and obvious" doctrine operates to

exonerate a safety rule violator from tort liability? Our appellate courts are split on this

question. The state courts in this nation take differing views as well, though the great

majority of courts embrace the principles we advocate here.

A word as to what this appeal does not involve. First, it does not seek to create

strict, automatic, or absolute liability. A safety rule violation only implicates the duty

element of a tort. And it is not necessarily conclusive to that duty. A particular safety

violation also may be inconsequential, i.e., there may not be a causal relationship

between the violation and the injury; it may not even constitute an issue for a fact finder.

Where there is a safety violation, all the elements of the tort must be proved, just as in

any negligence case.3

And, secondly, we do not contend that this Court should jettison the "open-and-

obvious" doctrine. That doctrine - apart from its intersection with a safety rule violation

- is a longstanding and recently-affirmed principle of Ohio law. Armstrong v. Best Buy

Co., Inc. (2003), 99 Ohio St.3d 79, 2003-Ohio-2573, 788 N.E.2d 1088. We do not urge

the Court to repudiate it.

3 In order to establish a claim for negligence, a claimant must show he was owed a legal
duty of care, that this duty was breached, and that this breach caused the claimant's
injury. Wallace v. Ohio Dept. of Commerce (2002), 96 Ohio St.3d 266, 274, 2002-Ohio-
4210, 773 N.E.2d 1018.

3



History of the Open-and-Obvious Doctrine

"Open and obvious" rubric finds its beginnings in our jurisprudence during this

nation's industrial age, mainly in railroad employee injury cases decided before the era of

our workers' compensation laws. Courts often used this terminology in determining

whether a plaintiff-employee would be permitted negligence recovery from an employer

or was barred by contributory negligence - because a dangerous job condition should

have been "open and obvious." See, e.g., Northern Pacific RR. Co. v. Egeland (1896),

163 U.S. 93, 16 S.Ct. 975, 41 L.Ed. 82 (addressing whether jumping from a moving train

to a loading platform "in broad daylight" was contributory negligence as a matter of law

or was question of fact for the jury); Van Dozen Gas & Gasoline Engine Co. v. Schelies

(1899), 61 Ohio St. 298, 55 N.E. 998. From time to time, courts in other states have

equated assumption-of-risk with an open-and-obvious danger. See, e.g., Wabash RR. Co.

v. Ray (1898), 152 Ind. 392, 404, 51 N.E. 920 (holding that employee assumed risk of

injury caused by dangerous employment condition that was "open and obvious").

Regardless of the terminology used, the open-and-obvious doctrine rested on contributory

negligence principles 4 It was considered unfair to subject the employer to liability where

the plaintiff knew of the risk of a dangerous job condition or assignment. Under these

specific cases, often focusing on the fellow-servant rule, contributory negligence served

as a complete bar to recovery.

In the employment context, application of this contributory negligence principle

was largely mooted by the workers' compensation laws, most of which were adopted

4 Bosjnak v. Superior Sheet Steel Co. (1945), 145 Ohio St. 538, 542, 31 Ohio Op. 188, 62
N.E.2d 305.
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between 1911 and the early 1920s.5 But case law reflecting dismissal of negligence

claims based on contributory negligence (for an open and obvious danger) continued

through enactment of the comparative negligence statute in 1980. R.C. 2315.33

(formerly R.C. 2315.19); see Viers v. Dunlap (1982), 1 Ohio St.3d 173, 1 OBR 203, 438

N.E.2d 881 6

The Scope of the Doctrine in Ohio

Apart from the employment line of cases, this Court's first in-depth analysis on

the open-and-obvious doctrine appears in Sidle v. Humphrey (1968), 13 Ohio St.2d 45, 42

Ohio Op.2d 96, 233 N.E.2d 589, a case the Court has since cited with approval.7 The

Sidle Court held that "an occupier of premises is under no duty to protect a business

invitee against dangers which are known to such invitee or are so obvious and apparent to

such invitee that he may reasonably be expected to discover them and protect himself

against them." Sidle at paragraph 1 of the syllabus. In its discussion of the open-and-

obvious doctrine, the Sidle Court endorsed the explanation of the doctrine set forth in

Prosser's Law of Torts, Harper & James' Law of Torts, and the Second Restatement of

Torts. Sidle at 48-49. Each of these authorities notes that an open and obvious danger

5 Ohio's constitution was amended and the early Ohio workers' compensation statutes
were adopted in 1912. Section 35, Article II, Ohio Constitution; see Bailey v. Republic
Engineered Steels, Inc. (2001), 91 Ohio St.3d 38, 40-41, 2001-Ohio-236, 741 N.E.2d
121.
6 This Court has noted that the open-and-obvious doctrine historically has been lumped
together with contributory negligence. Simmers v. Bentley Constr. Co. (1992), 64 Ohio
St.3d 642, 645, fn.2, 1992-Ohio-42, 597 N.E.2d 504. It also noted that since Ohio's
enactment of a comparative negligence statute, R.C. 2315.33 (fonnerly R.C. 2315.19),
courts must carefully distinguish between the defendant's duty of care and the plaintiff's
contributory negligence. Simmers at 645, fn.2. See also Messmore v. Monarch Machine
Tool Co. (1983), 11 Ohio App.3d 67, 68, 11 OBR 117, 463 N.E.2d 108 (observing that,
unlike Ohio's current comparative negligence law, contributory negligence "served as a
complete bar to recovery").
7 See Armstrong at syllabus; Simmers at 644; Paschal v. Rite Aid Pharmacy, Inc. (1985),

5



does not always extinguish a landowner's duty. Prosser's Law of Torts states that the

open-and-obvious doctrine

is certainly not a fixed rule, and all circumstances must be taken into
account. In any case where the occupier, as a reasonable man, should
anticipate an unreasonable risk of harm to the invitee notwithstanding his
knowledge, warning, or the obvious nature of the condition, something
more in the way of precautions may be required.

Prosser, Law of Torts (3 Ed. 1964) 404, Section 61. Harper & James write that "the fact

that a condition is obvious - i.e., it would be clearly visible to one whose attention was

directed to it - does not always remove all unreasonable danger." 2 Harper & James,

Law of Torts (1956) 1491, Section 27.13. The Restatement recognizes that the possessor

may be liable for an open and obvious danger if he "should anticipate the harm despite

such knowledge or obviousness." 2 Restatement of the Law 2d, Torts (1965) 218,

Section 343A(1). While neither Sidle nor any other decision by this Court reflects a

detailed exegesis of the circumstances under which the open-and-obvious doctrine does

not abolish the duty owed,8 all these authorities support the principle we propose: that

the landowner or occupier's violation of a safety regulation creates a jury issue of the

question of duty despite an open or obvious hazard. As explained below, not only these

and other treatises but two appellate districts in this state and the solid majority of other

states recognize this principle.

18 Ohio St.3d 203, 204, 18 OBR 267, 480 N.E.2d 474.
8 However, in Robinson v. Bales (2006), 112 Ohio St.3d 17, 24, 2006-Ohio-6362, 857
N.E.2d 1195, this Court recognized that the open-and-obvious doctrine does not relieve a
landlord of a statutory duty to repair.
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Our System of Administrative Law

The first half of the twentieth century saw the advent of not only the workers'

compensation laws but of the entire administrative law process and structure.9 On the

federal level, New Deal administrative agency creation was followed by enactment of the

federal Administrative Procedure Act in 1946, Section 501 et seq., Title 5, U.S.Code; and

a raft of similar state laws ushered in a new era of rule-making and regulation.10

Although the complexity of administrative regulations is well known and even the stuff

of legend, the underlying principles are fairly simple: legislators lack the time and the

expertise to specify regulations that they deem necessary for economic or safety

regulation. See 1 Koch, Administrative Law & Practice (2 Ed. 1997) 9-11, Section 1.2.

The legislature enacts enabling legislation that delegates to an administrative agency the

authority to make rules. The agency, which has a measure of expertise, then promulgates

the rules or regulations after public notice and due process opportunity for public

comment and judicial review. See, e.g., R.C. Chapter 119.11 Rule-making is a "quasi-

legislative" function; administrative rules carry the force of law and are entitled to

"substantial judicial deference" when it appears that a rule was promulgated in the

9 It is conventionally recognized that the first administrative agency Congress created was
the Interstate Commerce Commission in 1887. 17 Ohio Administrative Law Handbook
& Agency Directory (2007) 3, Section 1:3. But administrative procedures and
rulemaking did not begin in earnest until the New Deal legislation. See 1 Koch,
Administrative Law & Practice (2 Ed.1997) 121, Section 2:3 1.
10 The Administrative Procedure Act is the vehicle through which more than 50 federal
agencies have created a broad panoply of rules and regulations. See Koch at 121-123.
Ohio's administrative procedure legislation goes back to 1943. R.C. Chapter 119 (see
120 Ohio Laws 358).
11 The Federal Food, Drug, and Cosmetic Act, Section 301 et seq., Title 21, U.S.Code, is
a good example. The Act prohibits the sale of drugs until shown to be "safe and
effective," and authorizes the administrative officer (now Secretary of Health and Human
Services) through the FDA to promulgate regulations that flesh out what is necessary to
market a "safe and effective" drug. Id.

7



exercise of legislative authority. Migden-Ostranders v. Pub. Utils. Comm. of Ohio

(2004), 102 Ohio St.3d 451, 456, 2004-Ohio-3924, 812 N.E.2d 955; Gonzales v. Oregon

(2006), 546 U.S. 243, 255-56, 126 S.Ct. 904, 163 L.Ed.2d 748; United States v. Mead

Corp. (2001), 533 U.S. 218, 226-27, 121 S.Ct. 2164, 150 L.Ed.2d 292. In State ex rel.

Saunders v. Indus. Comm. Of Ohio (2004), 101 Ohio St.3d 125, 2004-Ohio-339, 802

N.E.2d 650, this Court noted that courts "must give due deference to an administrative

interpretation formulated by an agency that has accumulated substantial expertise in the

particular subject area and to wbich the General Assembly has delegated the

responsibility of implementing the legislative command." Id. at 130 (quoting the

appellate decision in that same case). Rule-making is a manifestation of the public policy

chosen by the legislature. Doyle v. Ohio Bur. Of Motor Vehicles (1990), 51 Ohio St.3d

46, 72, 554 N.E.2d 97.

The federal Administrative Procedure Act has various mechanisms to prevent

agency rules, such as OSHA standards, from deviating from statutory authorization. In

Ohio, the General Assembly has injected itself into the administrative rule-making

process to prevent deviation. To that end, the General Assembly has created a Joint

Committee on Agency Rule Review, consisting of five members of the House and five

from the Senate. R.C. 101.35. This connnittee receives formal notice and the text of a

proposed rule, and through this committee's involvement, the General Assembly may

invalidate any rule it determines improper based on the criteria stated in the statute. R.C.

119.03(H); see generally, 17 Ohio Administrative Law Handbook & Agency Directory

(2007). Thus, "[t]he purpose of administrative rulemaking is to facilitate the

administrative agency's placing into effect the policy declared by the General Assembly

8



in the statutes to be administered by the agency. In other words, administrative agency

rules are an administrative means for the accomplishment of a legislative end." Doyle at

47 (quoting Carroll v. Dept ofAdm. Servs. (1983), 10 Ohio App.3d 108, 110, 10 OBR

132, 460 N.E.2d 704).

Proposition of Law: A safety or building rule violation is evidence of
a land occupier's breach of duty and precludes summary judgment on
the breach of duty regardless of whether the hazard or rule violation
was open or obvious.

Sheila Walker was a business invitee of AK Steel, which owed her the duty of

ordinary care in maintaining its premises in a reasonably safe condition so that she was

not unnecessarily or unreasonably exposed to danger. 12 Paschal v. Rite Aid Pharmacy,

Inc. (1985), 18 Ohio St.3d 203, 18 OBR 267, 480 N.E.2d 474. In practical terms, the

OSHA regulations' 3 and the Ohio Building Code14 reflect the duty owed her. A jury

could rightly interpret that AK Steel breached its duty to maintain the premises in a

reasonably safe condition by failing to act in accordance with these regulations. The

regulatory violations, along with evidence that AK Steel's compliance would have

prevented Sheila's fal1,15 are sufficient to defeat AK Steel's motion for summary

judgment. Thus, the trial court's grant and court of appeals' affrrmation of summary

judgment should be reversed.

12 The parties have agreed and the trial court and court of appeals have found that Sheila
Walker was a business invitee. (Appx. 9, 13.)
13 Section 1910.23(d)(1), Chapter 29, Code of Federal Regulations (2003) states that
"[e]very flight of stairs having four or more risers shall be equipped with standard
railings or standard handrails ***." (Appx. 23.)
14 2002 Ohio Building Code § 1003.3.11 states that "[s]tairways shall have handrails on
each side." (Appx. 27.)
is (Supp. 2.)
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Pertinent Law and Policy Decisions in Jurisdictions Across the Country

State courts across the nation fall into three basic camps in analyzing the

intersection between the open-and-obvious doctrine and violations of administrative

safety regulations. A first group holds that a violation of administrative safety regulation

is negligence per se regardless of the openness or obviousness of the hazard. See, e.g.,

Overton Square, Inc. v. Bone (Tenn.1979), 576 S.W.2d 762; Blue Grass Restaurant Co.

v. Franklin (Ky.1968), 424 S.W.2d 594 (later codified by Ky.Rev.Stat.Ann. 198B.130

(1978)). This is an approach advocated to but rejected by this Court in Chambers v. St.

Mary's School (1998), 82 Ohio St.3d 563, 568, 1998-Ohio-184, 697 N.E.2d 198.

A second approach, embraced by a number of other states, holds that a safety rule

violation is evidence of negligence, precluding summary judgment based on the open and

obvious danger; it is left to the jury to determine whether all elements of negligence have

been proven. See, e.g., Toll Brothers, Inc. v. Considine (De1.1998), 706 A.2d 493; Craig

v. Taylor (1996), 323 Ark. 363, 915 S.W.2d 257; Konicek v. Loomis Bros., Inc. (Iowa

1990), 457 N.W.2d 614; Beals v. Walker (1976), 416 Mich. 469, 331 N.W.2d 700; Porter

v. Montgomery Ward & Co., Inc. (1957), 48 Cal.2d 846, 313 P.2d 854 (holding that a

violation of a regulation requiring a handrail creates a rebuttable presumption of

negligence)(later codified at Section 669, Cal.Evid.Code); Conroy v. Briley

(F1a.App.1966), 191 So.2d 601; Martins v. Healy (Mass.Super.Ct.2002), 15 Mass.L.Rep.

42.

In Beals v. Walker, the Michigan Supreme Court found that the court of appeals

improperly ignored evidence of safety regulations when, in relying on the open-and-
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obvious doctrine,16 it affirmed the grant of a directed verdict in favor of a defendant.

Beals, 416 Mich. at 481. It found that evidence of these violations warranted a jury

determination and reversed. Id. at 481-82. In the jurisdictions that fall into this category,

evidence of the safety rule violation itself as well as the openness and obviousness of the

danger are admissible and to be considered by the jury in its determination of whether the

owner or occupier acted reasonably. See Pardieck & Hulbert, Is the Danger Really Open

& Obvious? (1986), 19 Ind. L. Rev. 383 (noting that "the more recent trend considers the

obviousness of the danger as only one factor in determining whether a plaintiff has

assumed the risk of injury"). This second approach has been embraced by the First and

Tenth Appellate Districts17 and was expressed by Justice O'Conner in her dissent from

the disnussal in Uddin v Embassy Suites Hotel (2007), 113 Ohio St.3d 1249, 2007-Ohio-

1791, 864 N.E.2d 638.

And, third, the courts of a small minority of states stand with the court below in

holding safety rules are irrelevant when a risk is open and obvious. Compare the Twelfth

District's decision below with Sessions v. Nonnenmann (Ala.2002), 842 So.2d 649.

Under this third approach, the common law open-and-obvious doctrine nullifies the force

of any administrative rule and the owner or occupier has no duty to maintain the premises

in a reasonable condition.

16 For the Michigan Supreme Court's recent affirmation of the open-and-obvious
doctrine, see Lugo v. Ameritech Corp., Inc. (2001), 464 Mich. 512, 629 N.W.2d 384.
17 Uddin v. Embassy Suites Hotel (2005), 165 Ohio App.3d 699, 2005-Ohio-6613, 848
N.E.2d 519, certiorari granted, 109 Ohio St.3d 1455, 2006-Ohio-2226 847 N.E.2d 5, case
dismissed, 113 Ohio St.3d 1249, 2007-Ohio-1791, 864 N.E.2d 638; Christen v. Don
Vonderhaar Market and Catering, Inc., 1st Dist. No. C-050125, 2006-Ohio-715; Francis
v. Showcase Cinema Eastgate (2003),155 Ohio App.3d 412, 2003-Ohio-6507, 801
N.E.2d 535.
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Admittedly, the three categories of decisions are not tightly organized. At least

one jurisdiction, Georgia, has split on this same issue among its courts of appeals.

Compare Trans-Vaughn Dev. Corp. (2005), 273 Ga.App.505, 615 S.E.2d 579 (holding

that claimant's prior use of defective stairs obviates owner's duty) with Val D'Aosta Co.

v. Cross (1999), 241 Ga.App. 583, 526 S.E.2d 580 (holding that a genuine issue of

material fact exists where wheelchair ramp does not company with building standards,

despite prior use). Furthermore, many states do not fall into any of these categories

because they have partially or completely abrogated the open-and-obvious doctrine. See,

e.g., Virgil v. Franklin (Colo.2004), 103 P.3d 322; Tharp v. Bunge Corp. (Miss.1994),

641 So.2d 20; Harris v. Niehaus (Mo. 1993), 857 S.W.2d 222; Ward v. K-Mart Corp.

(I11.1990), 554 N.E.2d 223; Arrington v. Arrington Bros. Constr., Inc. (1989), 116 Idaho

887, 781 P.2d 224; Micallef v. Miehle Co. (1976), 39 N.Y.2d 376, 348 N.E.2d 571;

Parker v. Highland Park, Inc. (Tex.1978), 565 S.W.2d 512. In these cases, the open-and-

obvious doctrine is no obstacle to admitting administrative violations as evidence of

negligence. See, e.g., Arrington, supra; Scott v. Matlack, Inc. (Colo.2002), 39 P.3d 1160;

McCarthy v. Kunicki (2005), 355 Ill. App.3d 957, 973 (finding that a code violation is

"prima facia evidence of negligence"). Still, the majority view across the nation is clear:

violations of administrative safety regulation serve, at least, as some evidence of

negligence.18

18 The Second Restatement of Torts does not chose between the first and second
categories and advocates using violations of administrative regulations either to show
negligence per se or as evidence of negligence. 2 Restatement of the Law 2d, Torts
(1965) 37, Section 288B. Section 286 details a four-step test to determine whether a
regulation should be adopted as the standard of care. Id. at 25. The Restatement
approves adopting the standard described in the regulations if its purposes is:

(a) to protect a class of person which includes the one whose interest is
invaded, and
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Courts support this majority view with a probing analysis of the public policy at

issue. For example, the Colorado State Supreme Court, in discussing the OSHA

regulations, notes that the administrative scheme has been established to "reflect current

ideas in the field of safety and health issue" and represent the "cumulative wisdom of the

industry on what is safe and unsafe." Scott v. Matlack, Inc., 39 P.3d at 1168 (quoting

Wal-Mart Stores, Inc. v. Seale (Tex.App. 1995), 904 S.W.2d 718). Without these

regulations, "the jury is left with fewer tools to determine the standard of care." Scott at

1169. In line with other courts noted above, the Colorado Supreme Court allows

evidence of these regulations "as some indication of the standard of care with which a

reasonable person in the defendant's position should comply." Id. at 1170.

Pertinent Decisions of Ohio Appellate Courts

In Chambers v. St Mary's School, (1998) 82 Ohio St.3d 563, 1998-Ohio-184, 697

N.E.2d 198, this Court ruled that violations of administrative rules may be admissible as

evidence of negligence.19 The First and Tenth Appellate Districts have embraced

Chambers' holding and interpreted it to mean that such a violation raises a genuine issue

of material fact as to the property owner's duty and breach thereof despite any open and

obvious nature of the danger.

The First District's pertinent decisions are Francis v. Showcase Cinema Eastgate

(2003),155 Ohio App.3d 412, 2003-Ohio-6507, 801 N.E.2d 535, and Christen v.

(b) to protect the particular interest which is invaded, and
(c) to protect that interest against the kind of harm which has resulted, and
(d) to protect that interest against the particular hazard from which the

hann results.
Id.
19 The focus of the holding in Chambers is that violations of administrative regulations do
not constitute negligence per se and the case did not discuss its effect on the open-and-
obvious doctrine. Chambers at 568.
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Vonderhaar Market & Catering, Inc., 1 st Dist. No. C-050125, 2006-Ohio-715. Francis

was a case factually foursquare with the instant one. Francis fell on a stairwell outside

Showcase Cinemas and sustained injuries. Francis at 413. The stairwell lacked a

handrail, which violated the Ohio Building Code. Id. at 414. The First District noted the

viability of the open-and-obvious doctrine in Ohio, id. at 415, but looked to Chambers'

language that "violations of the [OBC] are evidence that the owner has breached a duty to

the invitee." Id. (citing Chambers at syllabus). Consequently, it held that "evidence of

the [OBC] violation raised a genuine issue of material fact regarding Showcase's duty

and breach of duty, and that sununary judgment was improperly granted." Id. at 416. In

Christen, the First District reiterated this holding. Id. at ¶¶ 12, 20.

The Tenth District, in Uddin v. Embassy Suites Hotel (2005), 165 Ohio App.3d

699, 2005-Ohio-6613, 848 N.E.2d 519, reached the similar conclusion regarding the Ohio

Building Code and a pool drowning: the rule violation presents a genuine issue of

material fact on the existence of the duty. This Court granted the motion to certify the

record in Uddin, 109 Ohio St.3d 1455, 2006-Ohio-2226, but later dismissed for

jurisdiction improvidently accepted, 113 Ohio St.3d 1249, 2007-Ohio-1791. We submit

that the Tenth District's opinion is well-grounded, as indicated in Justice O'Conner's

dissenting opinion from the Court's decision to dismiss.

Along with the court below, Ohio Courts of Appeals for the Second, Fifth,

and Eighth Districts have rejected such an approach.20 They read this Court's

decision in Armstrong v. Best Buy Co., Inc. (2003), 99 Ohio St.3d 79, 2003-Ohio-

20 See Kirchner v. Shooters on the Water, Inc., (2006), 167 Ohio App.3d 708, 2006-Ohio-
3583, 856 N.E.2d 1026, certiorari granted, 113 Ohio St.3d 1487, 2007-Ohio-1986;
Souther v. Preble Cty. Dist. Library, West Elkton Branch, 12th Dist. No. CA2005-04-
006, 2006-Ohio-1893; Olivier v. Leaf& Vine, 2d Dist. No. 2004 CA 35, 2005-Ohio-
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2573, 788 N.E.2d 1088, to effectively absolve the property owner of all duty

when a danger is open and obvious;21 or, to put it another way, the property owner

has no duty to rid the premises of any danger, no matter how unsafe, if the danger

is open and obvious. Violations of any administrative regulations are irrelevant

and do not give rise to a genuine issue of material fact.

Public Policy Issues

The fundamental question presented in this appeal centers on the respect to be

afforded and the deference given a legislature's decision to express its will through the

administrative process. In contexts other than tort law, this Court has held the

administrative process in high regard as a vehicle for expressing public policy. Jones

Metal Products Co. v. Walker (1972), 29 Ohio St.2d 173, 181, 58 Ohio Op.2d 393, 281

N.E.2d 1(holding that courts are required to give due deference to an administrative

interpretation formulated by an agency which has accumulated substantial expertise).

See also Lorain City School Dist. Bd. of Educ. v. State Employment Relations Bd. (1988),

40 Ohio St.3d 257, 533 N.E.2d 264; State ex rel. Brown v. Dayton Malleable, Inc. (1982),

1 Ohio St.3d 151, 155, 1 OBR 185, 438 N.E.2d 120.

Here, the Ohio General Assembly has by statute formed the Ohio Board of

Building Standards and given it the task of formulating and adopting "standards relating

to the conservation of energy and the safety and sanitation" of buildings in Ohio. R.C.

3781.07; R.C. 3781.10(A)(1). In accordance with this legislative grant of power, the

Board of Building Standards creates and maintains the Ohio Building Code. And, as

1910.
21 It should be noted that Armstrong did not involve any allegations that the premises
violated any safety regulations.
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discussed before, the General Assembly has oversight over this rule-making process.

R.C. 101.35; R.C. 119.03(H).

Similarly, Congress created the Occupational Safety and Health Administration

(OSHA) in 1970 to assure "safe and healthful working conditions." Section 651(b), Title

29, U.S.Code. The Occupational Safety and Health Act requires the secretary to

promulgate national consensus standards and establish Federal standards as occupational

safety or health standards. Section 655, Title 29, U.S.Code. This legislation has resulted

in the OSHA Standards for General Industry. Section 1910.1, Chapter 29, Code of

Federal Regulations. These administrative agencies have specialized knowledge and

technical expertise that assist them in the creation of these standards. Farrand v. State

Med. Bd. (1949), 151 Ohio St.2d 222,39 Ohio Op. 41, 85 N.E.2d 113.

We submit there is nothing about tort law that counsels diminished respect for the

legislature's will where that legislative choice is to use the administrative process. This

is especially so in Ohio, where the legislature exercises a formal and continuing

watchdog function over the rule-making process. R.C. 119.03(H). It may be that this

Court's choice is to place a safety duty expressed by statute on a higher level (violation

means negligence per se) than one enacted through the administrative process. But it is

consistent with sound respect for the judgment of the coordinate branch of government,

that violation of a safety rule, administratively promulgated pursuant to statute, should be

sufficient to create a genuine question of material fact for a jury in a negligence action

regardless of the open-and-obvious doctrine.

Prosser & Keeton's The Law of Torts (5 Ed. 1984) 231, Section 36, promotes

using such violations as evidence of negligence, rather than the "arbitrary classification
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of * * * negligence per se or no negligence at all," which "leaves too little flexibility for

the standard of reasonable care." Furthermore, by this Court's decisions and by statute,

we have moved far beyond the days when contributory negligence (no matter how minor)

served as a complete bar to recovery. See, e.g., Viers v. Dunlap (1982), 1 Ohio St.3d

173, 1 OBR 203, 438 N.E.2d 881; Raflo v. Losantiville Country Club (1973), 34 Ohio

St.2d 1, 63 Ohio Op.2d 1, 295 N.E.2d 202; New York, C. & S. L. R. Co. v. Ropp (1907),

76 Ohio St. 449, 81 N.E. 748. This Court should embrace the majority view, expressed

by the First and Tenth Appellate Districts22 and by the Michigan Supreme Court23 that a

violation of an administrative rule is sufficient to create a genuine issue of material fact

on the element of duty in a negligence action.

CONCLUSION

AK Steel had a duty to maintain its premises in a reasonably safe condition and

not to expose Sheila Walker to unnecessary or unreasonable dangers. Its failure to

comply with OSHA safety regulations and the OBC, which required the company to

install a handrail on the front stairs of its facility, is evidence that it did not maintain the

premises in a reasonably safe condition. AK Steel must not be permitted to ignore the

regulations based on the open and obvious nature of its violations. A jury should be

allowed to determine whether, given evidence of this violation and the openness of the

danger, AK Steel maintained its premises in a reasonably safe condition.

22 Uddin v. Embassy Suites Hotel (2005), 165 Ohio App.3d 699, 2005-Ohio-6613, 848
N.E.2d 519, certiorari granted, 109 Ohio St.3d 1455, 2006-Ohio-2226 847 N.E.2d 5, case
dismissed, 113 Ohio St.3d 1249, 2007-Ohio-1791, 864 N.E.2d 638; Christen v. Don
Vonderhaar Market and Catering, Inc., 1 st Dist. No. C-050125, 2006-Ohio-715; Francis
v. Showcase Cinema Eastgate (2003),155 Ohio App.3d 412, 2003-Ohio-6507, 801
N.E.2d 535.
23 Beals v. Walker (1976), 416 Mich. 469, 331 N. W.2d 700.
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IN THE COURT OF APPEALS''
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B.UTL=ER COUNTY

ABBRA WALKER AHMAD,

Plaintiffs-Appellants,

- vs -

AK STEEL CORP.,

Defendant-Appellee.

r: CASE NO. CA2006-04-089

JUDGMENT ENTRY

The assignment of error properly before this court having been ruled upon, it is
the order of this court that the judgment or final order appealed from be, and the same
hereby is, affirmed.

It is further ordered that a mandate be sent to the Butler County Court of
Common Pleas for execution upon this judgment and that a certified copy of this
Judgment Entry shall constitute the mandate pursuant to App.R. 27. '

Costs to be taxed in compliance wit"pp.R. 24.
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IN THE COURT OF APPEALS

TWELFTH APPELLATE DISTRICT OF OHIO

BUTLER COUNTY

ABBRA WALKER AHMAD, et al.,

Plaintiffs-Appellants,

- vs -

AK STEEL CORP.,

CASE NO. CA2006-04-089

OPINION
12/28/2006

Defendant-Appellee.

CIVIL APPEAL FROM BUTLER COUNTY COURT OF COMMON PLEAS
Case No. CV2005-02-0415

David S. Blessing, 119 East Court Street, Suite 500, Cincinnati, Ohio 45202, for plaintiffs-
appellants

Frost Brown Todd LLC, Monica H. McPeek, 201 East Fifth Street, Suite 2200, Cincinnati,
Ohio 45202, for defendant-appellee

WALSH, P.J.

{¶1} Plaintiff-appellant, Abbra Walker Ahmad, appeals the decision of the Butler

County Court of Common Pleas granting summaryjudgment in favor of defendant-appellee,

AK Steel Corp. We affirm the trial court's decision.

{12} Appellant's mother, Sheila Walker ("decedent"), was employed by Johnson

Controls, a security company that contracted with appellee to provide security services. She

had worked as a security guard at appellee's Middletown headquarters for several years.
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Around 5:00 p.m. on February 4, 2003, as appellant's decedent left work, she fell down the

front stairway outside of the building. There was no handrail along the concrete steps that

led up to the building. She was taken to the hospital and diagnosed with a broken left ankle.

Less than two weeks later, she died of a pulmonary embolism.

{¶3} Appellant, individually and as special administrator of the estate, brought suit

against appellee alleging negligence. Appellee filed a motion for summary judgment. On

March 27, 2006, the trial court granted the motion and dismissed the action ruling that

appellant failed to establish that appellee owed a duty to decedent. Appellant timely

appealed, raising one assignment of error:

{14} "THE TRIAL COURT ERRED IN GRANTING APPELLEE'S MOTION FOR

SUMMARY JUDGMENT."

{¶5} Appellant argues in her sole assignment of error that the trial court erred by

failing to consider the necessary factors in finding that appellee did not owe a duty, finding

that the stairs were open and obvious, and that the violation of a safety regulation does not

raise a genuine issue of material fact.

{¶6} We review a trial court's decision granting summary judgment under a de novo

standard of review. Burgess v. Tackas (1998), 125 Ohio App.3d 294, 296. Summary

judgment is proper when: (1) there is no genuine issue of material fact; (2) the moving party

is entitled to judgment as a matter of law; and (3) reasonable minds can only come to a

conclusion adverse to the party against whom the motion is made, construing the evidence

most strongly in that party's favor. Civ.R. 56(C). See, also, Harless v. Willis Day

Warehousing Co. (1978), 54 Ohio St.2d 64, 66. In order to establish a claim in negligence,

appellant must show that appellee owed decedent a legal duty of care, that this duty was

breached, and that this breach proximately caused decedent's injury. Wallace v. Ohio Dept.

of Commerce, 96 Ohio St.3d 266, 2002-Ohio-4210, ¶ 22. Appellant's failure to prove any
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element is fatal to the negligence claim. Whiting v. Ohio Dept. of Mental Health (2001), 141

Ohio App.3d 198, 202.

{¶7} Appellant argues the trial court did not correctly consider the absence of a

handrail along the steps as a violation of the Ohio Building Code ("OBC") and OSHA

standards. A review of the record reveals that the trial court did consider the absence of the

handrail. The trial court stated for the purposes of its decision that "[t]his court will assume,

arguendo, that the lack of stair railings did violate the OBC." The court concluded that even

though there was a violation, the absence of the handrail was open and obvious. Decedent

was familiar with the stairs and used them regularly for several years. Additionally, appellant

offered no evidence regarding the cause of the fall or how decedent fell.

{¶B} Appellant's second issue presented for review is that the trial court erred in

ruling that the stairs were open and obvious and, as a result, appellee had no duty to

decedent. The open and obvious doctrine concerns the first prong of a negligence claim, the

existence of a duty. Where the danger is open and obvious, a property owner owes no duty

of care to individuals lawfully on the premises. Armstrong v. Best Buy Co., Inc., 99 Ohio

St.3d 79, 2003-Ohio-2573, ¶14. Open and obvious hazards are not concealed and are

discoverable by ordinary inspection. Parsons v. Lawson Co. (1989), 57 Ohio App.3d 49, 50-

51. The dangerous condition at issue does not actually have to be observed by the claimant

to be an open and obvious condition under the law. Lydic v. Lowe's Cos., Inc., Franklin App.

No. 01AP-1432, 2002-Ohio-5001, ¶10. Rather, the determinative issue is whether the

condition is observable. Id.

{19} We addressed this issue in Souther v. Preble County District Library, West

Elkton Branch, Preble App. No. CA2005-04-006, 2006-Ohio-1893. In Souther, a library

patron fell off a step located inside the library, injuring his hip. Id. at ¶3. There was no

handrail located along the step. Id. He underwent hip replacement surgery. Id.
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Approximately six months later decedent died due to an infection from the surgery. Id. The

trial court granted summary judgment in favor of the library. Id. at ¶4. In affirming the trial

court we ruled that an alleged violation of an administrative building code does not prohibit

the application of the open and obvious doctrine nor does it preclude summary judgment on

a negligence claim. Id. at ¶38. "The open and obvious nature of a condition is one of many

facts to be considered on summary judgment in a negligence claim." Id. The only difference

between Souther and the case at bar is that the decedent in Southerwas a licensee and the

decedent in this case was a business invitee. Id. at ¶15. This distinction does not change

our analysis.

{¶10} Like Souther, the absence of the handrail in this case was open and obvious.

Prior usage alone may not be conclusive as to the knowledge of a hazard, but decedent's

knowledge of the steps can be inferred from the fact that she used the staircase for several

years prior to the accident as an employee at AK Steel. Id. citing Olivier v. Leaf & Vine,

Miami App. No. 2004 CA 35, 2005-Ohio-1910.

{¶11} In her final argument, appellant urges us to revisit and overturn our decision in

Souther. Citing the split among Ohio jurisdictions on this issue, appellant argues that any

violation of a federal or state administrative safety regulation raises a genuine issue of

material fact regarding a property owner's duty and breach thereof. See Christen v. Don

Vonderhaar Market & Catering, Hamilton App. No. C-050125, 2006-Ohio-715; and Uddin v.

Emhassy Suites Hotel, 165 Ohio App.3d 699, 2005-Ohio-6613, certiorari granted, 109 Ohio

St.3d 1455, 2006-Ohio-2226 (both holding a genuine issue of material fact exists where a

safety regulation is violated). See, also, Olivier v. Leaf & Vine, Miami App. No. 2004 CA 35,

2005-Ohio-1910; and Ryan v. Guan, Licking App. No. 2003CA00110, 2004-Ohio-4032 (both

holding an alleged administrative safety violation does not preclude application of the open

and obvious doctrine). We decline to revisit our decision in Souther.
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{112} In view of the preceding, we conclude that appellant failed to show there were

any genuine issues of material fact for trial. Accordingly, the trial court properly granted

summary judgment in favor of appellee. Appellant's sole assignment of error is overruled.

Judgment affirmed.

YOUNG and BRESSLER, JJ., concur.

This opinion or decision is subject to further editing by the Supreme Court of
Ohio's Reporter of Decisions. Parties interested in viewing the final reported

version are advised to visit the Ohio Supreme Court's web site at:
http://www.sconet.state.oh.us/ROD/documents/. Final versions of decisions

are also available on the Twelfth District's web site at:
http://wrvwv.twelfth. courts. state. oh. us/search.asp

-5- 10
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^ c,RGO `R g IN THE CO URT OF COMMON PLEAS
GVERK UF BUTLER COUNTY, OHIO

ABBRA WALKER AHMAD, et al., CASE NO.:CV2005 02 0415

Plaintiffs, . Judge Spaeth

-vs- DECISION AND ENTRY
GR.ANTING DEFENDANTS

AK STEEL CORPORATION, JOINT MOTION FOR
SUMMARY J CJD GMENT

Defendant.
FINAL APPEALABLE ORDER

This matter comes before the cowrt on defendant's, AK Steel Corporation (hereinafter

"AIC Steel"), motion for si.unmary judgment filed on January 20, 2006. Plaintiff, Abbra

Walker Alunad (Individually and as Special Administrator of the Estate of Sheila A.

Walker), filed her memorandum in opposition to defendant's motion for summary judginent

on March 8, 2006. AIC Steel filed its reply in support of said motion on March 16, 2006.

The Court has considered the applicable law, the memoranduins filed in support of, and in

opposition to, said motion.

Under Civ. R. 56, suminary judginent is proper when: 1) no genuine issue as to any

u-iaterial fact remains to be litigated; 2) the moving party is entitled to judgment as a matter

of law; and 3) that it appears from the evidence that reasonable minds can come but to one

conclusion, a.nd viewing such evidence most strongly in favor of the paity against whom the

motion for surnmary judgment is made, that conclusion is adverse to that party. See Ohio

R+u.le of Civil Procedure 56(C); see also TYelco Industries, Inc., v. Applied Companies (1993),

67 Ohio St. 3d 344, 346, 617 N.E.2d 1129, 1132. hz the smlunary judgment context, a

"material" fact is one that might affect the outcome of the suit under the applicable

substantive law. Turner v. Turner (1993), 67 Ohio St.3d 337, 340, 617 N.E.2d 1123. When

11
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detennining what is a "genuine issue," the court decides if the evidence presents a suffrcient

disagreement between the parties' positions. Icl.

Further, when a motion for summary judgment has been supported by proper

evidence, the noinnoving party may not rest on the mere allegations of the pleading, but must

set forth specific facts, by affidavit or otheiwise, deinonstrating that there is a genunie triable

issue. Jackson v. AlertFire & Safety Equip., Inc. (1991), 58 Ohio St.3d 48, 52, 567 N.E.2d

1027 see also, Mitseffv. Wheeler (1988), 38 Ohio St.3d 112, 115, 526 N.E.2d 798, 801. If

the nomlloving pai-ty does not demonstrate a geiuine triable issue, smmnary judgment shall

be entered against that party. Civ.R. 56(E).

The elemeits of negligence are duty, breach of duty, and causation. Mussivand v.

David (1989), 45 Ohio St.3d 314, 318, 544 N.E.2d 265 see also, Hunter v. Wal-Mart Stores,

bzc. 2002 WL 1058191, 2002-Ohio-2604 (Ohio App. 12th Dist., May 28, 2002). Whether

one owes a duty of care to another is a question of law. Id.. To prevent an adverse summary

judginent in a negligence action, the plaintiff inust show the existence of a duty and sufficient

evidence from which reasonable minds could infer a breach of duty and an injtuy resulting

proximately therefrom. Menifee v. Ohdo Welding Products, Inc. (1984), 15 Ohio St. 3d 75,77,

472 N.E.2d 707.

In Ohio, the status of the person who enters upon another's land detennines the scope

of the legal duty the landowner owes to the entrant. Gladon v. Regional Transit Auth. (1996),

75 Ohi.o St.3d 312, 315, 662 N.E.2d 287. An invitee is one who enters the prernises of

another by express or implied invitation for some purpose that is beneficial to the owner. Id.

It is Lmdisputed that Sheila Walker was a business invitee for all purposes pertinent to this

matter. See Motion for Summary Judgneent and Memorandum in Opposition. An owner or

12



Judge Keith M. Spaeth
Common Pleas Court
Butler County, Ohio

occupier of premises owes a business invitee a duty of ordinary care in maintaining the

premises in a reasonably safe condition so that its customers are not unnecessarily and

unreasonably exposed to danger. Paschal v. Rite Aid Pharrnacy, Inc. (1985), 18 Ohio St.3d

203, 480 N.E.2d 474. However, an owner or occupier is not an insurer of the customer's

safety. An occupier ofpremises is under no duty to protect a business invitee against dangers

which are known to such invitee or are so obvious and apparent to such invitee that he may

reasonably be expected to discover them and protect himself against them. Sidle v. Humphrey

(1968), 13 Ohio St.2d 45, 233 N.E.2d 589.

Tii this case sub juclice, Sheila Walker fell while leaving woric at AIC Steel's corporate

headquarters, 703 Curtis Street, Middletown, Ohio on or about February 4, 2003. Plaintiffs

complaint, ¶ 4. Sheila Wallcer was taken to the Emergency Room at Middletown Regional

Hospital, where she was diagnosed with a fractw-ed left anlcle. Id. ¶ 5. Tragically, Sheila

Walker died on Febrn.iary 17, 2003 due to a bilateral pulmona.iy embolism. Id. 16.

"The existence of a duty is fiindamental to establishing actionable negligence, without

which there is no legal liability." Adelnaan v. Tinanzan (1997), 117 Oluo App.3d 544, 549, 690

N.E.2d 1332. A business has no duty to protect an invitee, such as Sheila Walker, from

dangers "[that] are known to such invitee or are so obvious and apparent to such invitee that

[s]he may reasonably be expected to discover them and protect [her]self against them."

Paschal, supra; Kidder v. The Kroger Co., 2004 WL 1802050 (Ohio App. 2 Dist.), 2004-

Ohio-4261, at ¶ 7. "The rationale behind the [open-and-obvious] doctrine is that the open-

and-obvious nature of the liazard itself serves as a warning. The open-and-obvious doctrine

concerns the first element of negligence, whether a duty exists. Therefore, the open-and-

obvious doctrine obviates any duty to warn of an obvious hazard and bars negligence claims

13



for injuries related to the hazard." Henry v. Dollar General Store, 2003 WL 139773 (Ohio

Judge Keith M. Spaeth
Common Pleas Court
BuHer County, Ohio

App. 2 Dist.), 2003-Ohio-206, at 17. The supreme court reaffirmed t.he viability of the open

and obvious doctrine in Armstrong v. Best Buy Co., Inc., 99 Ohio St.3d 79, 788 N.E.2d 1088.

Plaintiff argues that the open and obvious dochine does not apply when the condition

violates the Ohio Buildnig Code (heren-iafter "OBC"). At the outset, the first question this

court must consider, is whether Section 1910.23(d)(1) of the Occupation Safety and Health

Administration's (hereinafter "OSHA") requirement that stairs having four or more risers ...

be equipped with standard stair railings." The stairs upon which Sheila Wallcer fell did not

have railings. See Plaintiff's Menorandu n in Opposition, Exhibit A. This court will

assume, arguendo, t11at the lack of stair railings did violate the OBC.

Plaintiff maintains that the existence of building code violations constitutes strong

evidence that the defendant breached its duty of care to Sheila Wallcer. She asserts that the

violation of a building code or some siinilar statutory violation is either considered evidence

of negligence or will support a finding of negligence per se, depending upon the degree of

specificity with which the particular duty is stated in the statute. She thus asserts, relying on

Francts v. Showcase Cinema Eastgate, 155 Ohio App.3d 412, 414, 801 N.E.2d 535, and

Cliristen v. Don Vonderhaar Market & Catering, Inc., 2006 WL 367107, 2006-Ohio-715 that

the open and obvious doctrine does not apply when building code violations are present.

This court disagrees. fii Chanibers v. St. Mary's School (1998), 82 Ohio St.3d 563,

697 N.E.2d 198 the supreine court addressed whether a violation of the OBC may constitute

negligence per se. The couit explained the difference between negligence and negligence per

se, stating: "'The distinction between negligence and 'negligence per se' is the ineans and

method of ascertaiiunent. The first must be found by the jury from the facts, the conditions

14



and circuinstances disclosed by the evidence; the latter is a violation of a specific

requirement of law or ordinance, the only fact for determination by the jury being the

coinrnission or omission of the specific act inhibited or required.' ... Negligence per se is

tantainount to strict liability for purposes of proving that a defendant breached a duty." M. at

565-66, 697 N.E.2d 198 uotin 3woboda v. Brown (1935), 129 Ohio St. 512, 522, 196

N.E.2d 274). The supreme court held that violations of the OBC do not constitute negligence

per se, but that they may be admissible as evidence of negligence.

Tn Francis, the First District inteipreted Chambers to indicate that an OBC violation

"showed both that the defendant had a duty toward the plaintiff and that the defendant

breached that duty." Francis, 155 Ohio App.3d at 415, 801 N.E.2d 535. The Francis court

then rejected the application of the open a.nd obvious doctrine when an OBC violation was at

issue, reasoning:

Thus, while the Supreme Court of Ohio has reaffirmed the
principle that a landowner owes no duty to protect an invitee
fiom open and obvious dangers, it has also held that violations
of the OBBC are evidence that the owner has breached a duty
to the invitee. In this case, Showcase suggests that tttis court
should simply ignore the evidence of the OBBC violation, but
we believe it would be improper to do so. To coinpletely
disregard the OBBC violation as a nullity under the open-aud-
obvious doctrine would be to ignore the holding in Chanxbers
and to render the provisions of the OBBC without legal
significance. We hold, then, that the evidence of the OBBC
violation raised a genuine issue of material fact regarding
Showcase's duty and breach of duty, and that sturunary
judgment was iunproperly granted.

Judge Keith M. Spaeth
Common Pleas Court
Butler County, Ohio

Id. at 415-16, 801 N.E.2d 535.

This court disagrees with the Francis court's application of Chambers. The Chambers

court was not asked to address the open and obvious doctrine, and it did not do so. Yet, the

supreme court recogiuzed that strict compliance with a multitude of administrative rules was

15



"virtually impossible" and that treating violations as negligence per se would, in effect, malce

those subject to sttch rules the insurer of third parties who are hanned by any violation of

such rules. Cha nbers, 82 Ohio St.3d at 568, 697 N.E.2d 198. In a footnote, the supreme

court noted that it would be virtually impossible for a premise owner to strictly comply with

the requirement mandating the reinoval of snow from steps without reference to exceptions

or a reasonableness standard. In this coiut's view, the supreme court has implied that

building code violations may be considered in light of the circumstauces, including whether

the condition was open and obvious to an invitee. The fact that a conditioii violates the

building code may support the conclusions that the condition was dangerous and that the

landowner had breached its duty to its invitee. However, such violations may be obvious and

apparent to an invitee. If the violation were open and obvious, the open and obvious nature

Judge Keith M. Speeth
Common Plees Court
Butler County, Ohlo

would "obviate[ ] the duty to wainn." SeeArrnstrong, 99 Ohio St.3d at 80, 788 N.E.2d 1088;

see Ryan v. Guan, 2004 WL 1728519 (Ohio App. 5 Dist.) 2004-O1uo-4032 (the open and

obvious doctrine applied, despite the fact that the plaintiff had lost her balance on a curb

rainp flare that was one and one-half times steeper than allowed by the applicable building

codes); Duncan v. Capitol South Conanz. Urban Redev. Corp., 2003 WL 1227586 (Ohio App.

10 Dist.), 2003-Ohio-1273 (mueasonably high curb was an open and obvious danger); see

also Quinn v. Montgoinery Ct)^. Educ. Serv. Ctr., 2005 WL 435214 (Oluo App. 2 Dist.),

2005-Ohio-808. (open and obvious doctrine applied to defect in the sidewalk, which

municipality had a duty to maintain under R.C. 2744.02(B)(3)). Therefore, this court

concludes that the OBC did not preclude the application of the open and obvious dochine

and that the presence of building code violatioivs do not require a denial of summary

judgment.

16



The second question is whether the lack of standard stair railings to flie steps in fi-ont

of AK Stee1's building was an open and obvious hazard. The evidence demonstrates that

Sheila Wallcer had traveled up and down the steps without incident for the last several years

while she was employed by Jolmson Controls. Sheila WaIlcer was faLniliar with the steps and

the absence of a handrail. Furthe>.more, the exact cause of Sheila WallLer's fall can not be

ascertained by any evidence. Considering this evidence, reasonable minds can only conclude

that the condition of the steps was open and obvious.

For the reasons stated herein, this court finds defendant's motion for suminary

judgment is hereby GRANTED. PlaintifiFs coinplaint is dismissed with prejudice at

plaintiff's cost. There is no just cause for delay. SO ORDERED.

ENTER

cc:
David S. Blessing
Law Office of William H. Blessing
119 East Court Street, Suite 500
Cincinnati, Ohio 45202
Attorneyfor Plaintiff

Monica H. McPeek
FROST BROWN TODD LLC
2200 PNC Center
201 East Fifth Street
Cincinnati, Ohio 45202-4182
Attorney for Defendant

Judge Keith M. Spaeth
Common Pleas Court
Butler County, Ohio
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IN THE COURT OF APPEALS OF BUTLER COUNTY, OHIO

ABBRA WALKER AHMAD, et al.,

Appellants, aLED BUTl.E2 CO.
^_^^ ,,PPeHLS

vs.

AK STEEL CORP.,

Appellee.
;LERK Or COURTS

CASE NO. CA2006-04-089

ENTRY GRANTING MOTION TO
CERTIFY CONFLICT

The above cause is before the court pursuant to a motion to certify a conflict to

the Supreme Court of Ohio filed by counsel for appellants, Abbra Walker Ahmad,

individually and as Special Administrator of the Estate of Sheila Walker, on January 9,

12007, and a memorandum in opposition filed by counsel for appellee, AK Steel Corp.,

i on or about February 13, 2007.

Ohio courts of appeal derive their authority to certify cases to the Ohio Supreme

Court from Section 3(B)(4), Article IV of the Ohio Constitution, which states that

whenever judges of a court of appeals find that a judgment upon which they have

agreed is in conflict with a judgment pronounced upon the same question by another

court of appeals of the state, the judges shall certify the record of the case to the

supreme couit for review and final determination. For a conflict to warrant certification,

it is not enough that the reasoning expressed in the opinions of the two courts is

inconsistent; the judgments of the two courts of appeal must be in conflict. State v.

Hankerson (1989), 52 Ohio App.3d 73.

is



Butler CA2006-04-089

The motion for certification contends that this court's decision is in conflict with

decisions by the First and Tenth Appellate Districts, i.e., Uddin v. Embassy Suites

Hotel, 165 Ohio App.3d 699, 2005-Ohio-6613, leave to appeal granted, 109 Ohio St.3d

1455, 2006-Ohio-2226 (Tenth App. District); Christen v. Don Vonderhaar Market and

Catering, Hamilton App. No. C-050125, 2006-Ohio-71.5 (First App. District); and Francis

v. Showcase Cinema Eastgate, 155 Ohio App.3d 412, 2003-Ohio-6507 (First App.

District).

In Uddin, a case currently before the Ohio Supreme Court, the Tenth District

held that a breach of an administrative regulation raises a genuine issue of material fact

as to an owner's duty and breach thereof. In Christen and Francis, the First District

held that evidence of an Ohio Basic Building Code violation raises a genuine issue of

material fact precluding summary judgment.

In the present case, Shelia Walker, a security guard at AK Steel, fell down a

stairway, breaking her ankle. There was no handrail along the stairway. Two weeks

later, she died of a pulmonary embolism. The trial court granted summary judgment in

favor of AK Steel and dismissed the action. The court found that even assuming,

arguendo, that the lack of a railing was a violation of the Ohio Building Code, the

absence of a handrail was open and obvious. This court affirmed the trial court's

decision, acknowledging a prior decision, Souther v. Preble Cty. Dist. Library, West

Elkton Branch, Preble App. No. CA2005-04-006, 2006-Ohio-1893, holding that an

alleged violation of an administrative building code does not prohibit application of the

open and obvious doctrine and does not preclude summary judgment on a negligence

claim.

-2- 19
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Upon consideration of the foregoing, the court finds that its decision is in conflict

with the decisions by the First District in Christen and Francis and the Tenth District's

decision in Uddin. Accordingly, the motion for certification is GRANTED. The issue for

certification is whether the violation of an administrative building code prohibits applica-

tion of the open and obvious docfrine and precludes summary judgment on a negli-

gence claim.

IT IS SO ORDERED.

s E. Walsh, Judge
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20 SubparF D Walkmg Working Surfaces ;,?

§1910.22 General requirements. Whi1e the cover is not in place, the pit or trap opening shall be constantly
This sectton applies to all permanent places of employment, except where attendedby someone orshallbeprotected on all exposed sides by removable

domestic, m+rni^ro, or agricultural work only is performed. Measures for standard railings.
the control of toxic materials are considered to be outside the scope of 1910.23(a)(8) Every manhole floor opening shall be guarded by a standard
this section. manhole cover which need not be hinged in place. While the cover is not

1910.22(a) Housekeeping. (1) All places of employment, passageways, in place, the manhole opening shall be constanfly attended by someone or

storerooms, and service rooms shall be kept clean and orderly and in a shall be protected by removable standard railings.
sanitary condition. 1910.23(a)(7) Every temporary floor opening shall have standard railings,

1910.22(a)(2) The floor of every workroom shall be maintained in. a clean or shall be constantly attended by someone.
and, so far as possible, a dry conditlon. Where wet processes are used, 1910.23(a)(8) Every floor hole into which persons can accldentally walk
drainage shall be maintained, and false floors, platforms, mats, or other shall be guarded by either:
dry standing places should be provided where practicable.

1910.23(a)(8)(i) A standard railing with standard toeboard an all exposed
1910.22(a)(3) To facilitate cleaning, every floor, worldng place, and passageway sides, or
shall be kept free from prohuding nail.s, splinters, holes, or loose boards.

1910.23(a)(8)(ii) A floor hole cover of standard strength and construction.
1910.22(b) Aisles and passageways. (1) Where mechanical handling Wbile the cover is not in place, the floor hole shall be constanfly attended
equipment Is used, sudicient safe clearances shall be allowed for aisles, at by someone or shall be protected by a removable standard railing.
loading docks, through doorways and wherever turns or passage must be

19 1 0.23(a)(9) Every floor hole into which persons cannot accldentally walk
made. Aisles and passageways shall be kept clear and in good repairs, with (on account of fixed machinery, equipment, or walls) shall be protected by

no obsiruction across or in aisles that could create a hazard. a cover that leaves no openings more than 1 inch wide. 71ie cover shall be
1910.22(b)(2) Permanent aisles and passageways shall be appropriately securely held in place to prevent tools or materials from falling Ihrough.

marked. 1910.23(a)(10) Where doors or gates open directly on a stairway, a platform
1910.22(c) Covers and guardraiis. Covers and/or guardrails shall be shall be provided, and the swhig of the door shall not reduce the effective
provided to prntect personnel from the hazards of open pits, tanks, vats, width to less than 20 inches.
ditches, etc.

1910.23(b) Protectionfor wall opentngs and holes. [1) Every wall open-
1910.22(d) Floor loading protection. (1) In every building or other strnc- ing from wirich there is a drop of more than 4 feet shall be guarded by one
ture, or part thereof, used for mercanfile, business, industrial, or storage of the following:
purposes, the loads approved by the building official shall be marked

on ig10.23(h)(1)(i) Rai1, roller, piclcet fence, half door, or equivalent barrier.
plates of approved design which shall be supplied and securely affixed by

^rere there is exposure below to falling materials, a reinovable toe board
the owner of the building, or lus duly authorized agent, in a conspicuous
place in each space to which they relate. Such plates shall not be removed or the equivalent shall also be provided. When the opening is not in use for
or defaced but, if lost, removed, or defaced, shall be replaced by the owner handling materials, the guard shall be kept in position regardless of a door
or hia agent. on the opening. ffi addition, a grab handle shall be provided on each side

of the opening with its center approximately 4 feet above floor level and of
1910.22(d)(2) It shall be unlawful to place, or cause, or pennit to be placed, standard strenglh and momiting.
on any floor or roof of a building or other structure a load greater than that

1910.23(b)(1)(ii) Extension platform onto whichmaterials can be hoisted
for which such floor or roof is approved by the building official. for handling, and which shall have side rails or equivalent guards of

§1910.23 Guarding floor and wall openings and holes. standard specifications.

1910.23(a) Protection for floor openings. (1) Every stairway floor open- 1910.23(b)(2) Every chute wall opening from which there is a drop of more

ing shall be guarded by a standard railing constructed in accordance with than 4 feet shall be guarded by one or more of the barriers specified in
paragraph (e) of this section. The rai]ing shall be provided on all exposed paragraph (b)(1) of this section or as required by the conditions.
sides (except at entrance to stairway). For infrequently used stairways where 1910.23(b)(3) Every window wall opening at a stairway landing, floor, plat-
h-affic across the opening prevents the use of fixed standard railing [as when form, or balcony, from which there Is a drop of more than 4 feet, and where
located in aisle spaces, etc.), the guard shall consist of a hinged floor open- tbe bottom of the opening is less than 3 feet above the platform or landing,

ing cover of standard strength and construction and removable standard shall be guarded by standard slats, standard grill work (as specified in
railings on all exposed sides (except at entrance to stairway). paragraph (e)(11) of this section), or standard railing.

1910.23(a)(2) Every ladderway floor opening or plafform shall be guarded VvThere the window opening is below the landing, or platform, a standard
by a standard railing with standard toeboard on all exposed sides (except toe board shall be provided.
at entrance to opening), with the passage through the railing either pro-
vided with a swinging gate or so offset that a person cannot walk directly 1910.23(b)(4) Every temporary wall opening shall have adequate guards
into the opening. but these need not be of standard construction.

1910.2$(a)(3) Every hatchway and chute floor opening shall be guarded by 1910.23(b)(5) Where there ]s a hazard of materials falling tbrough a wall
one of the following: hole, and the lower edge of the near side of the hole is less than 4 inches

above the floor, and the far side of the hole more than 5 feet above the
1910.23(a)(3)(1) Hirtged floor opening cover of standard strength and con- next lower level, the hole shall be protected by a standard toeboard, or an
struction equipped with standard railings or permanently attached thereto ynclosing screen either of solid construction, or as specifled in paragraph
so as to leave only one exposed side. When the opening is not in use, the (e)(11) of this section.
cover shall be closed or the exposed side shall be guarded at both top and
intermediate positions by removable standard railings. 1910.23(c) Protection of open-sided floors, piatjorms, and runways.

(1) Every
1910.23(a)(3)(ii)

A removable railing with toeboard on not more than two open-sided floor or platform 4 feet or more above adacent floor
or ground level shall be guarded by a standard railing (or the equivalent as

sides of the opening and fixed standard railings with toeboards on all other specifled in paragraph (e) (3) of this section) on all open sides except where
exposed sides. The removable railings shall be kept in place when the there is entrance to a ramp, stairway; or fixed ladder. The railing shall be
opening is not in use. provided with a toeboard wherever, beneath the open sides,

Where operating conditions necessitate the feeding of material into any 1910.23(c)(1)(1) Persons can pass,
hatchway or chute opening, protection shall be provided to prevent a person 22
from falling through the opening. 1910.23(c)(1 )(ii) There is moving machinery, or

1910.23(a)(4) Every skylight floor opening and hole shall be guarded by a 1910.23(c)(1)(iii) There is equipment with which falling materials could

standard skylight screen or a fixed standard railing on all exposed sides. create a hazard.

1910.23(a)(5) Every pit and trapdoor floor opening, infrequently used, shall 1810.23(e)(2) Every runway shall be guarded by a standard railing (or the

be guarded by a floor opening cover of standard strength and construction. equivalent as specified in paragraph (e)(3) of this section) on all open sides
4 feet or more above floor or ground level. Wherever tools, niachine parts,
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or materials are likely to be used on the runway, a toeboard shall slso
be provided on each exposed side.

Runways used exclusively for special purposes (such as oiling, shafting,
or filling tank cars) may have the railing on one side omitted where oper-
ating conditions necessitate such omission, providing the falling hazard
is ed by using a runway of not less than 18 inches wide. Where
persons entering upon runways become Hiereby exposed to machinery,
electrical equipment, or other danger not a falling hazard, additional
guarding than is here specified may be essential for protection.

1910.23(c)(3) Regardless of height, open-sided floors, walkways, plat-
forms, or runways above or adjacent to dangerous equipment, pickling or
galvanizing tanks, degreasing units, and similar hazards shall be guarded

with a standard rafling and toe board.

1910,23(d) Stainuay railings and guards. (1) Every flight of stairs

having four or more risers shall be equipped with standard stair railings
or standard handrails as specified in paragraphs (d)(1) (i) through (v) of
this section, the width of the stair to be measured clear of all obstntc-

ttons except handrails:

i 9 7 0.23(di(1)(i) On stairways less than 44 inches wide having both sides
enclosed, at least one handrail, preferably on the rlght side descending.

1910.23(d}(1)(ii) On stairways less than 44 inches wide having one side

open, at least one stair railing on open side.

191 o.23(d)(i)(dii) On stairways less than 441nches wide having both sides

open, one stair railing on each side.

1970.23(d)(I)(iv) On stairways more than 44 inches wide but less than
88 inches wlde, one handrail on each enclosed side and one stair railing

on each open side.

191o,23(d)(1)(v) On stairways 88 or more inches wlde, one handrall on
each enclosed side, one stair railing on each open side, and one inter-

mediate stair railing located approximately midway of the width.

1910.23(d)(2) Winding stsirs shall be equipped with a handrail offset to pre-
vent walking on all porttons of the treads having width less than 6 inrhes.

1910.23(e) Railing, toe boards, and cover spec{fieations. (1) A standard

railing shall consist of top rail, intermediate rail, and posts, and shall have
a vertical height of 42 inches nominal from upper surface of top rail to
floor, platform, runway, or ramp level. The top rail shall be smooth-sur-
faced thmughout the length of the railing. The intermediate rail shall be
approEdmatelyhalfwaybetween the top rafl and the floor, platform, runway,
or ramp. The ends of the ra11s shall not overhang the termnial posts except
where such overhang does not constitute a projection hazard.

19 10. 23(e)(2) A stair ralling shall be of construction similar to a standard
railing but the vertical height shall be not more than 34 inches nor less
than 30 inches from upper surface of top rail to surface of tread in line

with face of riser at forward edge of tread.

1910.23(e)(3) [Reserved]

1910,23(e)(3)(i) For wood railings, the posts shall be of at least 2-inch by
4-trch stock spaced not to exceed 6 feet; the top and intermediate rails
shall be of at least 2-inch by 4-mch stock. If top rail is made of two right-
angle pieces of 1-inch by 4-inch stock, posts may be spaced on 8-foot
centrrs, with 2-inch by 4-inch intermediate rail.

1910.23(e)(3)(ii) Forpipe railings, posts and top and intermediate railings
shall be at least 1 1/2 inches noniinal dianieter with posts spaced not

more than 8 feet on centers.

1910,23(e)(3!(t(() For structural steel railings, posts and top and inter-
mediate rails shall be of 2-inch by 2-inch by 3/8-inch angles or other
metal shapes of equivaIent bending strength with posts spaced not more

ihan 8 feet an centers.

1910.23(e)(31(iv) The anchoring of posts and framing of members for raIl-
ings of alltypes shan be of such construction that the completed structure
shall be capable of withstanding a load of at least 200 pounds applied in
any direction at any point on the top rall.

1910.23(o)(3)(v) Other types, sizes, and arrangements of railing con-
struction are acceptable provided they meet the following conditions:

1910.23(e](3)(v)(a) A smooth-surfaced top raff at a height above floor,
platform, runway, or ramp level of 42 inches nominal;

1910.23(e^[3}(vt(b) A strcngth to withstand at least the minimum re-
quirement of 200 pounds top rail pressure;
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i 910.23(e)(3)(v)(c) Protection between top rall and floor, platform, runway,
ramp, or stair treads, equivalent at least to that afforded by a standard

intermediate rail;

1910.23(e)(4) A standard toeboard shall be 4 inches nominal in vertical
height from its top edge to the level of the floor, platform, runway, or ramp.
It shall be securely fastened in place and with not more than 1/4-inch
clearance above floor level. It may be made of any substantial material

either solid or with openings not aver 1 inch In greatest dimension.

Where material Is piled to such height that a standard toeboard does not
provide protection, paneling from floor to intermediate rail, or to top rail

shan be provided.

1910.23(e)(5)(0 Ahandrail shall consist of a lengthwise member mounted
directly on a wall or partition by means of brackets attached to the lower
side of the handraff so as to offer no obstruction to a smooth surface
along the top and both sides of the handrail. The handrail shall be of
rounded or other section that will furrnSsh an adequate handhold for
anyone grasping It to avoid falling. The ends of the hendrail should be
turned in to the supporting wall or otherwise arranged ao as not to con-

stttute a projection hazard.

1910.23(e)(5)(ii) The height of handrails shall be not more than 34 inches
nor less than 30 inches from upper surface of handrail to surface of tread
in line with face of riser or to surface of ramp.

1910.23(e)(5)(iii) The size of handrsils shall be: When of hardwood, at
least 2 inches in diameter; when of metal pipe, at least 1 1/2 inches in
diameter. The length of brackets shall be such as will give a clearance
between handrail and wall or any projection thereon of at least 3 Inches.

The spacing of brackets shall not exceed 8 feet.

1910.23(e)(5)(iv) The mounting of handraIIs shall be such that the com-
pleted siructure is capable of wlthstanding a load of at least 200 pounds
applied in any direction at any pomt on the rail.

1910.23(e)(6) AIl handraIls and railings shall be provided with a clear-
ance of not less than 3 inches between the handrail or railing and any

other object.

1910.23(e)(7) Floor opening covers may be of any material that meets the

following strength requirements:

9 910.23(e)(T)(i} 77ench or conduit covers and their supports, when located

in plant roadways, shall be designed to carry a truck rear-axle load of at

least 20,000 pounds.

1910.23(e)(7)(ii) Manhole covers and their supports, when located in

plant roadways, shall comply with local standard highway requirements
if any; otherwise, they shall be designed to carry a truck rear-axle load

of at least 20,000 pounds.

1910.23(e)(7)(i11) The construction of floor opening covers may be of any
material that meets the strength requirements. Covers projecting not
more than 1 inch above the floor level may be used providing all edges
are chamfered to an angle with the horizantal of not over 30 degrees.
All hinges, handles, bolts, or other parts shall set flush wlth the floor or

cover surface.

1910.23(e)(8) Skyllght screens shall be of such construction and mount-
ing that they ar'e capable of withstanding a load of at least 200 pounds
applied perpendicularly at any one area on the screen. They shall also
be of such construction and mouniing that under ordinary loads or im-
pacts, theywill not deflect downward sufflciently to break the glass below
them. The construction shall be of grillwork with openings not more than
4 Inches long or of slatwork with openings not more than 2 inches wide

with length unrestricted.

1910.23(e)(9) Wa11 opening barriers (rails, rollers, picket fences, and half
doors) shall be of such construction and mount.fng that, when In place at
the opening, the barrier is capable of withstanding a load of at least 200
pounds applied in any direction (except upward) at any point on the top

rafl or corresponding member.

1910.23(e)(10) Wall opening grab handles shall be not less than 12 inches

in length and shall be so mounted as to give 3 inches clearance from the
side framing of the wall opening. The size, material, and anchoring of
the grab handle shall be such that the completed struc
of withstanding a load of at least 200 pounds applied in : t

any point of the handle.

i 9'10.23(e)(11) Wall opening screens shall be of such construction and
mmuiting that they are capable of withstanding a load of at least 200
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pounds applied horizontally at any pomt on the near side of the screen.
They may be of sohd construction, of grillworkwith openings not more than
8 inches long, or of slatwork with openings not more than 4 inches wtde
with lengFh unrestricted.

[39 FR 23502, June 27, 1974, as amended at 43 FR 49744, Oct. 24, 1978;
49 FR 5321, Feb. 10, 19841

§1910.24 Fixed industrial stairs.
1910.24(a) AppLication of requirements. Thls section contains specific-
ations for the safe design and construction of fixed general industrla] stairs.
This classification includes mterior and exterior stairs around machinery,
tanks, and other equipment, and stairs leading to or from floors, plaffonns,
or pits. This section does not apply to stairs used for Sr'e exit purposes, to
construction operations to private residences, or to articulated stairs, such
as may be installed on floating roof tanks or on dock facilities, the angle of
which changes with the rise and fall of the base support

1910.24(b) Where,fixed stairs are required. Fixed stairs shall be provided
for access from one sinxcture level to another where operations necessitate
regular travel between levels; and for access to operating platfolvis at any
equipment which requires attention routfnely during operations. Fixed
stairs shall also be provided where access to elevations Is daily or at each
shift for such purposes as gauging, inspection, regular mafntenance, etc.,
where such work may expose employees to acids, caustics, gases, or other
harmful substances, or for which pmposes the carrying of tools or equlp-
ment by hand is normally required. (It is not the lntent of this section to
preclude the use of fixed ladders for access to elevated tanks, towers, and
similar structures, overhead travehng cranes, ete., where the use of fixed
ladders is common practice.) Spiral stairways shall not be permitted except
for special liunted usage and secondary access situations where it is not
practical to provide a convenl3onal stairway. Winding stairways may be
installed on tanks and similar round structures where the diameter of the
structure is not less than five (5) feet.

i910.24(c) Stair strength, Fixed stairways shall be designed and con-

structed to carry a load of five ttmes the normal live load anticipated but
never of less strength than to cany safely a moving concentrated load of
1,000 pounds.

1910.24(d) Stair width. Fixed stairways shall have a minimum width of

22 inches.

1910.24(e) Angle of stairway rise. Fixed stairs shall be installed at angles
to the horizontal of between 30° and 50°. Any uniform combination of rlse/
tread dimensions may be used that wl]1 result in a stairway at an angle
to the horizontal wtthin the permissible range. Table D-1 gives rise/tread
dimensions which will produce a stairway within the permissible range,
stating the angle to the horizontal produced by each combination. However,
the rise/tread combinations are not limited to those givenln Table D- 1.

TABLE D-1

Pise(ln ' Treadrun.:a
'Angletohodzo'ntal ( Ininches)

. ..
40 08'v ...1:. ... .....:......................:: -. ..-. -.
41 44'6 .. .:.: ....:ii .... .......... . 81/4.'.

45" LL'. :: I....: :.:..:.: ...:........b 1/Z

45°001 ........ :............................................................. 83/4

46° 38....................................................................... 9

48° 16............................................ ........................... 9 1/4

49° 54' ...................................................................... 9 1 /2

9$/4•'

1910.24(f) Stair treads. AIl treads shall be reasonably slip-resistant and
the nosings shall be of nonslip flnish. Welded bar grating treads without
nosings are acceptable provtding the leading edge can be readily identified
by personnel descending the stairway and provided the tread is serrated or
ts of de8nite nonslip design. Rise height and tread width shall be uniform
throughout any flight of stairs incdudtng any foundation structure used as
one or more treads of the stairs.

Subpart D-Walking-Working Surfaces

1910.24(g) Stairmay platforms. Stairway platforms shall be no less than
the width of a stairway and a minimum of 30 inches in length measured
in the direction of travel.

1910.24h) Railings and handraiLs. Standard railings shall be provided
on the open sides of all exposed stairways and statr platforms. Handrails
shall be provided on at least one side of closed stairways preferably on the
right side descending. Stair railings and handrails shall be installed in ac-
cordance with the provisions of §1910.23.

1910.24(i) Vertical clearance. Vertical clearance above any stair tread to
an averhead obstruction shall be at least 7 feet measured from the leading

edge of the tread.

139 FR 23502, June 27, 1974, as amended at 43 FR 49744, Oct. 24, 1978;
49 FR 5321, Feb. 10, 1984]

§1910.25 Portable wood ladders.
1910.25(a) Application of requirements. This section 1s intended to pre-
scribe rules and establish minimum requirements for the construction, care,
and use of the common types of portable wood ladders, in order to insure
safety under normal conditions of usage. Other types of special ladders,
fruitpicker's ladders, combination step and extension ladders, stockroom
step ladders, aisle-way step ladders, shelf ladders, and library ladders are

not specifically covered by thls section.

1910.25(b) MateriaLs-{1) Requirements applicable to alt wood pa,rls. (i) All

wood parCs shall be free from sharp edges and splinters; sound and free
from accepted visual inspection from shake, wane, compression failures,
decay, or other irregularities. Low density wood shall not be used.

1910.25(b)(1)(11) [Reserved]

1910.26(b)(2) [Reserved]

1910.25(c) Construction requirenrents.

1910.25(c)(1) [Reserved]

1910.25(e)(2) Portable steplndders. Stepladders longer than 20 feet shaIl not
be supplied. Stepladders as hereinafter specified shall be of three types:

Type I-Industrlal stepladder, 3 to 20 feet for heavy duty, such as utllities,
contractors, and industrial use.'

Type II-Cornmercial stepladder, 3 to 12 feet for medium duty, such as
painters, offices, and light industrial use.

lype III-Household stepladder, 3 to 6 feet for light duty, such as light
household use.

1910.25(c)(2)(i) GenernL requirements.

1910.25(e)(2)(i)(a) [Reserved]

1910.25(c)(2)(i)(b) A uniform step spacing shall be employed which shall be
not more than 12 inches. Steps shall be parallel and level when the ladder
Is in position for use.

1910.25(cj(2)(i)(e) The minfmumwidth between side rafls at the top, inside
to inside, shall be not less than 11 1/2 inches. From top to bottom, the side
rails shall spread at least I inch for each foot of length of stepladder.

1910.25(c)(2)(i)(d)•(e) [Reseved]

1910.25(c)(2)(i)(f) A metal spreader or locking device of sufficient size and
strength to securely hold the front and back sections in open positions shall
be a component of each stepladder. The spreader shall have all sharp points
covered or removed to protect the user, ForType ISI ladder, the pail shelf and
spreader may be combined m one unit (the so-called shelf-lock ladder).

1910.25(c)(3) Portable rung Ladtters.

1910.25(c)(3)(i) [Reserved]

1910.25(c)(3)(ii) Single Lat[der. (a) Single ladders longer than 30 feet shall
not be supplied.

1910.25(c)(3)(ii){b) [Reserved]

1910.25(c)(3)(iii) Two-section Lndder. (a) Two-section extension ladders longer
than 60 feet shall not be supplied. All ladders of thi.s type shall consist of
two sections, one to fit within the side rails of the other, and arranged in
such a manner that the upper section ca^ °^s'-A

1910.251c)13)(iii)(b) [Reserved] 24

1910.25(e){3){lv) SecBonal Ladder. (a) Assemolea comomauans ol secuonal
ladders longer than lengths specified in ihis subdivision shall not be used.
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1003 Building Cod'e 190

NOSING, The Ieading edge of treads of stairs and of landings at 1003.2.2.2 Number by Table 1003.2.2.2. The number of
the top of stairway flights. occupants cotnputed at the rate of one occupant per unit

OCCUPANT LOAD. The number of persons for which the
means of egress of a building or portion thereof is designed.

OPEN AIR SEATING GRANDSTANDS AND BL);ACHERS-.
Seating facilities that are located so that the side toward which
the audlence faces is unroofed and without an enclasing.wall.

PANIC HARDWARE. A door-latching assembly incorporating a
device that releases the latch upon the application of a force in
the.direction of egress travel.

PUBLIC WAY. A street, alley or other parcel of land open to the
outside air leading to a street, that has been deeded, dedicated
or otherwise permanently appropriated to the. public for public
use and which has aclear width and height of not less than 10
feef (30.48 mm) ♦ ^ ' ' - -

RAMP. A cvaIldng surface that has a running slope steeper than
one unit vertical in 20 units horizontal (S-pereent slope).

REVIE'9VING STANDS,. Elevated p[atforms that acconimodate
not more tiian $0 persons:
SMO%E.PROTECTED ASSEMBLY SEATING_ Seating served:
by means^ oSegress that is,.not.subject.to smoke accumulation
within or und@r a structure. . ,, . „

STAIR. A change in elevation, consisting of'one or more, risers.

--'StAIRVfAY. One or more flights of staius,-^either exterioror
interior, with tjte necessary landings and platforms. connecting
thein, to form a continupus and uni_nterrnpted'passag® from one-
level to another.
STAIRWAF, PRT&RIORi'A stairway that is open on at least one
side, exbept for required structural eolumas, beams, handrails;
and'gpaYds. The adjoiniagdpen areas shall be eitheryards,,
courts or'public ways: The other sides of the exterior statnvay'
need not be open.-
STAIRWAY, INTERIOR; A stainvay not meetirig the definihon'
of an exterior stairway. - .

' STAIRWAY; SPII{AL. A stairivayhaving aclosedcircularfonn
in,i.ts'plan;view with uniform section•shaped treads attached to
and radi`^.tidg about a minimum-diameter supporting column..,' '

HISTOItY: Eff.. 1-1•02

-'SECTtON 1003:GEFEERAL MEANS QF
EGRESS

1003.1 General requirements. The general requirements speci-;
fied in thia. sectlon shall apply to all three elements of the means'
of egresssystem, in addition to those specific requirements foi
the exit access, the exit and the exit discharge detailed elsewhere

^ - ^- - ^ ^- •^ ^in tbis chapter: . ..
1003.2 System desigtr requifements. The means of egress system:
shall comply with the design requirements of Sections 1003.2:1
through 1003.2.13.7.1. .

1003.2.1 Multiple occupancies. Where a building contains
two or more occupancies, the means of egress requirements
shall appl'y'to each portion'-of the buildihg basedon the
occupancy of that space, Wheretwo.or more occupancies
utilize portions of the same means of: egress system, those
egress components shall meet the mora stringent reqttire-
ments of all occupancies that are served.

1003.2.2 Design oceupanttoad.: In determining means of:
egress requirements, thenumber of occupants for whom'

of area as prescribed in Table 1003.2.2.2.

TABLE 1003.2.2.2
MAXIMUM FLOOR AREA ALLOWANCES PER OCCUPANT

FLOOR ARPA IN gO. PT•
OCCUPANCY PER OCCUPANT

ncultumlbui(din 300 ss

Aircraft han ®rs 500 ross

Airport (eminal. .. .
6aggagectaim . . , 100 gmas

. Baggsge bandlin$: 15 gross
Concourse . . 20 gross
Waitiri 'arees 300 ass

Assembly
Gamin floon keno,slots etc•). lt ross

As9emb with fixed seats See Section1003.2.2.9

Assemb]y.tvlthontfixedseal3.-• . . ,,,
Cpneeixafad (ebaire only-oot Gxed) 7 net
Bfending space . ' 5 net
Unconccutrdtcd tablcsandchaiw 15nct

Bnwlitig centers, allow 5 persons for'each lane-
inclpding 15 feet of ruaqmy, ead for additional
ercas ' - - - 7 nct

'.'100 ss

Couruco^ther than fized seatin areas 40 net

Do2mitoClee - '- - 50 mes'''-' •

Clessroum arca 20 uct
Sh sundother vocational room ateas •' 50 net.

Eze[ctsa x6otas "- 50 oss

FL^Febiic8fitinartdmanufecluriu xreas ' - 200 ivss

[nalustdalareas loo ss

. [nsntutlunatareas^ -
-;.Inpattent treannent areas 240 sross

.._.:Oulpdt(en4a;rts ..:".. s • :`.',.;.. ... 100gruva'...
. Sle m axeas ' : - 120 ross

Ki ' 'cummerciel- ' 200 oss-
Lrb.m^..•, . ' .. . .. . _ . -

REedingmoms 50net
.9iackarea_^ - , -.100 ross•

Loekeri'ooms 50 ss

Mercnntlla' ' ^'- -
qrees on other floqrs . - , _ . ... 60 gross,
J3esemeat and grade floor areaa, 30 gross
Stora e,stock shi in areas 300 ross

Pa[kin arn es^ 200 rass "' '

Reslderilial 200 ross

Sketmgriaks; 6wimmingpools :. . . .
Rink and pool. 50 gross.
Decks. 15 oss

Stages and tforms 15 net

Acoessory storagearees,.mechauical -- -
ta mentrmm 300 ross

Wan:lrousea^ . . 500 ross

Cor Sl: I square fcot= 0.0929 m'.

meaqs of egress facilities shall be provided shall. be estab- . ' -
fislied by the largest number computed in accordance witN. _ . . . ,
Sections 1003.2,2.1 through 1003.2.2.3. . I003,2,2,3 Number by combination. Where occuants

1003.2.2„1 Actual number. The actual number of occu- from accessory spaces egress-through a primary area the t,
pants for whom each occupied space, floor or building is calculated occupant load for the primary space shall .
designed. . include the total occupant load of the primary space plus
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201 Means of Egress 1003.3.4.4.1

inches (267 mm). The rise to the next alternating
tread surface should not be more than 8 inches (203
mm).

1003.33.11 Handrails. Stairways shall have handrails on
each side. Handrails shall be adequate in strength and
attachment in accordance with Section 1607.7.

Exceptions:

1. Aisle stairs complying with Section 1008 provided
with a center handrail need not have additional
handrails.

2. Stainvays within dwelling units, spiral stainvays
and aisle stairs serving seating only on one side
are permitted to have a handrail on one side
only.

3. Decks, patios, and walkways that have a single
change in elevation where the landing depth on
each side of the change of elevation is greater
than what is required for a landing do not
require handrails.

4. In Group R-3 occupancies, a change in elevation
consisting of a single riser at an entrance or
egress door does not require handrails:

5. Changes in room elevations of only one riser
witbin dwelling units in Group R-2 and R- 3
occupancieS do not require handrails.

1003.3.3.11.1 Height. Handrail height, measured above
stair tread nosings, or finish surf9ce bf ramp slope,
shall be uniform; not less than 34 inches.(864 mm) and
not more than 38 inches (965 mm).

1003.3.3.11.2 Intermediate handraiPs: Intermediate
. handrailsare required so that all portions of the stair-

way width required for egress capacity are within 30
inches (762 mm) of a handrail. On monumental stairs,
handrails shall be located along the most direct path of
egress travel.

1003.3.3.113 Handrail graspability. Handrails witli a
circular Cross secti6h shall have an outside diameter of
at least 1.25inches (32 mm) and not greater than 2
inches (51 mm) or shall provide equivalent graspabIlity.
If the handrail is not circular, it shall have a perimeter
dimension of at least 4 inches (102 mm) and not
greater thaa 6.25 inches (160 mm) with a maximum
cross-seetion dimension of 2.25 inches (57 mm); Edges
shall have a minimum radius of 0.01 inch (0.25 mm).

1003.3.3.11.4 Contidnity. Handrail-gripping surfaces
shall be eontinuous; without interruption by newel
posts or other obstructions.

Exceptions:

1. Handrails within dwelling units are permitted
to be interrupted by a newel post at a stair
landing.

2. Within a dwelling unit, the use of a volute,
turnout or starting easing is allowed on the
lowest tread.

3. Handrail brackets or balusters attached to the
bottom surface of the handrail that do not
project horizontally beyond the sides of the
handrail within 1.5 inches (38 mm) of the bot-
tom of the handrail shall not be considered to
be obstmctions.

1003.3.3.11.5 Handrail extensions. Handrails shall
return to awall, guard or the walking surface or shaIl
be continuous to the handrail of an adjacent stair flight.
Where handrails are not continuous between flights,
the handrails shall extend horizontally at least 12

inches (305 mm) beyond the top riser and continue tu
slope for the depth of one tread beyond the bottom
riser.

Exceptions:

1. Handrails within a dwelling unit that iS not
required to be accessible need extend only
from the top riser to the bottom riser.

2. Aisle handrails in Group A occupancies in
accordance with Section 1008.12.

1003.33.11.6 Clearance. Clear space between a hand-
rail and a wall or other surface shall be a minimum of
1.5 inches (38 mm). A handrail and a wall or other
surface adjacent to the handrail shall be free of any
sharp or abrasive elements.

100333.11.7 Stairway projections. Projections into tha
required widtfi at each handrail shall not exceed 4.5
inches (114 nua) at or below the handrail height. Pro-
jections into the required width shall not bb limited
above the minimum headroom height required in Sec-
tion 1003.3.3.2.

1003.3.3.12 Stairway to roo£ In buildings four or more
stories in height above grade, one stairway shall extend to
the roof surface, unless the roof has a slope steeper than
four units vertical in 12, unita horizontal (33-percent
slope). In buildings without an occupied roof, access to the
roof from the top story shall be permitted to be by an
alternating tread device.

10033.3.12.1 Roof access. Where a stairway is provided
to a roof, access to the roof shall be provided through a
penthouse complying with Section 1509.2.

Eriception: In buildings without an occupied roof,
access to the roof shall be permitted to be a reof
hatch or trap door not less than 16 square feet (1.5
m?) in area and having a minimum dimension of 2
feet (610 mm).

1003.3.4 Ranips. Ramps used as a component of a means of
egress shall conform to the provisions of Sections 1003.3.4.1
througlr 10033.4.9.

Exceptions:

1. Ramped aisles within assembly rooms or spaces shall
conform with the provisions in Section 1008.10.

2. Curb ramps shall comply with ADAAG.

1003.3.4.1 Slope. Ramps.within an accessible route or used
as part of a means of egress shall have a running slope not
steeper than one unit vertical in 12 units horizontal (8-per-
cent slope). The slope of other ramps shall not be steeper
than one unit vertical in eight units horizontal (12.5-per-
cent slope).

Exception: Aisle ramp slope in occupancies of Group
A shall comply with Section 1008.10.

1003.3.4.2 Cross slope. The slope measured perpendicular
to the direction of travel of a ramp shall aot be steeper
than one unit vertical in 50 units horizonta] (2-percent
slope).

1003.3A3 Vertical rise. The rise fbr any ramp run shall be
30 inches (762 mm) maaamum.

1003:3.4.4 Minimum dimensions. The mirumum dinien-
sions of means of egress ramps 'shall comply witli Sections
1003.3.4.4.1 through 1003.3.4.4.3.

10033.44.1 Width. The minimum width of a tneaus of
egress ramp shall not be less than that required for
corridors by Section 1004.3.2.2. The edear width of a
ramp and the clear width between handrails, if pro-
vided, shall be 36 inches (914 mm) minimum.

onC-suudtagCode 7anuary 2002
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119.02
Note 7

Administrative regulations issued pursuant to
statutory authority^have force and effect of law;
consequently, administrative agencies are bound by
their own rule.until those rules are duly chtinged.
Lyden Co. v. 'IYacy (Ohio, 07-17-1996) '76 Ohio
St3d66; 666 N.E.2d 556, 1996,Ohio'-112. ^ Admin-
istrative Law And Procedure a 416.1; Adnilaistra-
hve Law Aud Procedure t- 417

Guidelines promulgated by StateDepartmentof
Aduunistrative Services (DAS) pursuant to statute
goveming granting of public contracts to lowest
responsible bidder are not subject to requirements
goveming adoption of administratiye rules; statute
expressly provides that director of DAS is to estab-
lish policy andprocedure guidelinesin connection
with pubfic works contracts, rather than"mles"
which would be subject,to admioistrativetequae-
ments. Cleveland ConsL, 'Inc. v. Ohio Dept. df
Adm. Sery.,Gen. Sery. Adm. (OhioApp. 10.Di8t„
06-10-1997) 121 Oluo App.3d 372, 700 N.R2d 54,

STATE GOVERNMEN'P.14

appeal not allowed 80 Ohio St.3d 1426, 685 N.E.2d,^^''%
239. States + 98

Administrative body may only promulgate regula-'^
Hon consistent withand predicated upon exxpress or'ry
implicit statutory grant of authority. Midwesteru;Y7
College of Massotherapy v. Ohio Med.'Bd. (Ohio
App. 10 Dist., 03-21-1995) 102 Obio'App3d 17 , 6561,
N.E.2d 963, appeal notiallowed 73 Ohio St.3d 1428"'^
652 N.E.2d 800. ,Administrative LawAnd Proce ,
dure <^- 386 . r^

Lottery Commissionrules for a mufti-state lottery,,'
were valid despitefiling one month before effecnve r^

Ldate of the statute authorizing the ottery Comniia
sion to promulgate the rules for a mul6 state lot ,
tery; theComnussion had the statutory authortTy fq,.^
comply with the procedural requirements for rule-,

inittated the process after^ nactment of themakin eg,
statute, but adopted the rales after the statute to"oK^
effect. Ohio Rouhdtable v. Taft (Oluo Com PI ^I
07-15-2002) 119 Ohio Misc.2d 49, 773 N.E 2d 1113 ,'
9nm-nh1nA96o T nMC^inc [+^ 9

119.03 Procedure foradoption,amendment, or rescission of rules;.Hscal analyses;xO

In the adoptioa, amendment, orrescission of any, rule,an agency shall comply wtth th
following procedurei

(A) Reasonable public notice shall be given in the register of Ohio at.least thirry days prtor ,.
to the date set for a hearmg in the foim the agency determines. The agency shall file coptes' '
of the public notice uuder dtvision (B) of thisseetion. (The agency gives public notice m the
register of Ohio when the public notice is published in the register under that dtvvston.^^

The public notice shall include;
(1) A statementof the agency's.intehflon to consider adopting, amending, or resemdmg a`

rule; .
. . . . . .. . . - .. . M,

fi

(2) A synopsis of the proposed rule, amendment, or rule to be rescinded or a generalt
statement of the subjectmatter towhich the-pr.oposed rule,amehdment, or rescission relatesp'. )̂'

.(3) A stafement of the reason orpurposefor adopting; amending, or rescinding the rule ^'

-(4) The date, 6me, and place of ahearingon the proposed action,whichshall be not earher ,
than the thirty-first nor later than the fortieth day after the proposed rule, amendment orI
rescission is filed under division (B) of this secflon. ic'

In addition to public notice given in the, register of Ohio, the agency may give whatever otheiz
notice it reasonably considers necessary toensure notice constructively,isgiven to all.pergons:
who are subjeet tp or affected bythe proposed ruie, amendment, or rescission.

The agency shall provide a copy of.the public notice reqtiired under division (A) of thu',
section toany person who requests it and pays a reasonable fee, not to exceed.... the cost ot^`^

- ^ .copying and mailing. . ... . _ ^ .
(B) The full text of.the proposed rule, amendment, or rule tobe rescinded, accompamed b^

the public notice required under division (A) ofth'is section, shall be filed in electronte fomil.^"
with the secretary of state and with the d'uector of the legislative service commission . (If ma
compliance with this division an agencyfiles more than one proposed rule, amendment , o
rescission at the same time, and has prepared apubhc notice under division (A) of this secttot^
that applles to more than one of the proposed rules, amendments, or rescissions, the agenb,

bshall file only one notice with the secretary of state and with the director for all.of.the^
proposed rules, amendments, or rescissions towhich the notice applies-.) The proposed rule '̂'.q
amendment; or rescission and public notice shall be filed as required by this division at leasf9
sixty-five days prior to the date on.which the agency, inaccotdance with division (D) of this
section, issues an order adopting theproposed rule, amehdment, or respissio, ,

If the proposed rule, amendment;or rescission incorporates a text or other material {^
reference, the agency shall comply with sections 121.71 to 121.76 of the Revised Code.^
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The proposed.nile, amendment„ or rescission shall be available for at.least thirty days prior
;̂^ g to the date of the hearing at the office of the agency in printed or other.legible form without
'jn,charge toany person affected bythe proposal. Failure to furnish such-textto any person
^^" requesting-it shallnot invalidate any action of the agency id connection therewith. •

;If the agency files a substantive revision in the text of theproposad rule, amendment, or
escissionunder division (H) of this section, it shall also promptly file the fulltext of the

,'proposed .rule,- amendment,• or rescission in its revised form in electronic form with 4he
seeretary•of stateand with the diiector of the legislative serviee commission.

The agency shall file the rule summary and fiscal analysis prepared underection 121.24 or' s
127.18of lheRevised Code, or both, in electronic form along with. a proposed rule,
amendment; or rescission or proposed mle, amendment, or rescission in revised form that is
`Tiled with the secretary of state or the director of the legislative service commission.

The director of thel legislative service commission shall publish in the register of Ohio the full
B
^.5text of the original and each revised version of a proposed rule, amendment, or rescission; the

#`ull text of a public notice; and the full te7xt of a rule summary and fiscal analysis that is filed
^Y'widi the director under this division.

th n h Il c d td i h ii d ncce e age cy s a on,me an esignated n t e not(C) On the date and at the t placer....:
w: a public heazing at which any person affected by tbe proposed action of the agency niay appear
x'--aud be heard in person, by the person's attomey, or both, may present the person's position,

: arguments, or`conten6ons, orally or in writing, offer and examine witnesses; and present.
^;',__;eyidence teuding to show that the proposed mle, amendment, or rescission, if adopted or
,+ effectuated, will be unreasonable or unlawful. An agency may permit persons affected by the
^,J^ proposed rule, amendment, or rescission to present their positions, arguments, or contentions
^^'e::'tn writiag, not only at the hearing, but also for a reasonableperiod before, after; or both before
?e=^^'and-afrer the hearing. A person who presents a position or arguments or contentions in

^:writingbefore Or after the heazing is not required to appear at the hearing..
.`"At the hearing, the testimony shall be recorded. Such record shall 6e made at the expense
oi tne agency. -tne ageney is requtrea ro transcnoe a recoru war ra iwL arguL renuau+c uury .. a
parson requests transcription of all or part of the record-and agrees to reimburse the agency for
the costs of the transcription. An agency may require the person to pay in advance all or part
of the cost of the transcription.

In any hearing under this section the agency may administer oaths or affirmations. -.,

:(D). After complying with divisions (A), (B), (C), and (H) of this section; and when the time
for legislativereview and invalidation under division (I) of this section has expired, the agency

;may issue aa order adopting the proposed rule or the proposed amendment or rescission of the
i:iile; consistent with the synopsis or general statementincluded in the public notice. At that
time the agency shall designate the effective date of the rule, amendment, or rescission, which
shaIl not be earlier than the tenth day after the rule, amendment, or rescission has been filed in
iES final form as provided in section 119.04 of the Revised Code.

(E) Prior to the effective date of a mle, amendment, or rescission, the agency shall make a
'=`;-reasonable effort to inform those affected by the rule, amendment, or rescission and to have

available for distribution to those requestingit thefull text of the rule as adopted or as
-;.mended.a

'(F)If tlie govemor, upon the request of an agency, determines that an emergencyrequires
the immediate adoption, amendment, or rescission of a rule, the governor shall issue an order,
.'the text of which shall be filed in electronic form with the agency, the secretary of state, the
director of the legislative serviwcommission; and tlre joint committee on agency. mte review,
that the procedure prescribed by this section with respect to the adoption, amendment, or

^^• ii fifdl idd Tha thdt iditl thet•escsson o aspecre rues suspene.e agency myen aopmmeaey
eirrergency rule, amendment, or rescission and it becomes effective on the date the rule,
-auiendment, or rescission, in final form and in compliance with division. (A)(2) of section
119.04 of the-Revised Code, are filed in electronic form with the secretary of state, the director
of the legislative service commission, and the joint committee on agency rule review. If all

.4;5lings are not completed on the same day, the emergency rule, amendment or rescissionshall
Ue effective on the day on which the latest filing is completed. The director shall publigh the
fidl text of the emergency rule, amendment, or rescission in the register of Ohio.
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The emergency.rule, anrendment; or rescission shall becomeinvalid at theend of the
ninetieth day it is in effect. Prior to that date the agency may adopt theemergency rule;
amendment, or rescission as a nonemergency n.tle, amendment, or rescission by complying with
the . procedure

.
prescribed by this section for the adoption, amendment, aud rescission of

nonemergency rules. The,agencyshall not use the procedure of this division to readopt the -'•
- eniergency rule; amendment; or rescissios so that, upon the'emergency rule, amendment, or

rescissionbecbminginvalid under this division, the emergency rule, amendment; orrescission:
will continue in effect without interruption for another ninety-day period, except when-division'
(1)(2)(a) of this sectionprevents the.agency from adop.ting.the emergency rule, amendnrent,.or
rescission as a nonemergency rule, amendment, or rescission within the ninety-day period:,-;^

Tliis divisiondoes not apply to the adoption of any emergency rule, amendment, or-:y
rescission by the tax commissioner under division (C)(2) of section 5117.02 of theRevised .>.
Code.

(G) Rules adopted by an authority within the department of job and family services for the,
administration or enforcement of Chapter 4141. of the Revised Code or of the, department of ^
taxation shall be effective without a hearing as provided by this section if the statutes pertaining'
to such agency specifically give a rightof appeal to the board bf tax appeals or-to a bigher
authority.within the agency or to a court, and also give the appellanta right to a hearing on'
such appeal. This division does not apply to the adoption of any rule, amendment, or:
rescission by the tax commissioner under division (C)(1) or (2) of section 5117.02. of the
Revised Code, or denythe right to file.an action for declaratory judgmentas.provided in.;t)
Chapter 2721.. of the Revised Code from the decision of the board of tax appeals or of the
higher. authority within such agency. . . .. . _ , , ^

not later than the sixty-8(H) Whenanyagencyfiles a proposedrule, amendment, or rescission under division (B) of
amendment, or rescissionthis section, it shall also file in electronic form with the joint committee on agency rule review'

the full text of the proposed rule, amendment, or rule to be rescinded inthe same form and the days after the driginal vei
+^ proposed npublic notice required under division (A) of this section. (If in compliance:with this divisiori-;t the text of the

an agency files more than one proposed rule, amendment, or rescission at the same time, and 9. analysi5,m accordance wit
hasgiven a publlc notice under division (A) of this section that applies to more than one of the^4
proposed rules, amendments, or rescissidns, the agency shall file only one notice with the joint^;
committee for all of the proposed rules, amendments, or rescissions to whicli the notice!!
applles.) If the agency makes a substantive revision in a proposed rule, amendment, or
rescission after it is filed with the joint committee, the agency shall promptly'file the full text ofi
the proposed rrile; amendment, or rescission in its revised forin in electronic formWtththe joint
committee: Thedatest version ofa proposed rnle, amendment, or rescissiosasfiled withthe '
joint committee :supersedes eachearlier version' of the text of the same prdposed rule,1...]
amendment, or rescission.. An agency shall file the rule summary and fiscal analysis prepared 'i'

`under section 121.24 or 127.18 of the Revised Code, or both, in electronic form •alongwith a
proposed rule, amendment, or rescission, and along with a proposed rnle, amendment, or
rescission in revised form,that is fled under this division. ....;:

sm
This division does not apply to:

:..(1) An emergency rule, amendment, or rescission; . .. '`

(2) Any proposed nde, amendment, or rescission that must be adopted verbatim by aa
agencypursuant to federal law or rule, to become effective withih sixty days of adoption, in;tk^-t
order to continue the operation of a federally reimbursed program in this state, solong as the,t
proposed rule contains both. of the following: . . .. . . . - . . ; ^^'`'

(a),A statement that it is proposed for the purpose of complying with a federal law. orrule

(b) A citation to the federal law or rule that requires verbatim compliance.

.If amle or amendment is exempt from legislativereview under division (1-I)(2) of this
section, and if the federal law or rule_ pursuant to which the.rule or amendment was adopte
expires,is_repealed or rescinded, or otherwise terminates, the rule or amendment, or,its3
rescission, is, thereafter subject to legislative review under division (H) of tlvs section^,.h^t

^(I)(1) The jointcommittee onagency rule review may recommend the adoption
concnrrent resolution invalidatinga proposed rule, amendment, rescission, or part thereof
finds any of the following^ ' . - - - ^ . - .
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s(a)That the rule-making agency has exceeded the scopeof its statutory authority in
i iss on;proposing the rule, amendment, or resc

y,^'°^^(b) That the proposed rule, amendment, or rescission conflicts with another rule,, amend-

[ment, or rescission adopted by the same or a different rule-making agency; '_.
,^; . , - . . . - . . .

S.'"^, (c) Tlzat the proposed rule, amendment, or rescission conflicts with the legislative intent in
^"',gdacting the statute under which the rule-making agency proposed the nile, amendment, br
<'10sctssmn;, . , .

d) That the rule-making agency has failed to prepaze a complete and accurate rule
.summary and fiscal analysis of the proposed rule, amendment, or rescission as required by
section 121.24 or 127.18 of the Revised Code, or both, or that the proposed rule, amendment,
orrescission incorporates a text or other materialby reference and either the rule-making
$gency .has failed to file the text or other material incorporated by reference as required by
seetion 121.73 of the Revised Code or, in the case of a proposed rule- ov amendment, the
:-,, .tn corporation by reference fails to meet the standards stated in section 121.72, 121.75, or

1 21.76 of the Revised Code:

The Joint committee shall not hold its public hearing on a proposed rule; amendment, or
rescission earfler than theforty-first day after the original version of the proposed rule;

'[ samendment,. or rescission was ffled with the joint committee.

,.The house of representatives and senate may adopt a concurrent resolution invalidating a
yt,proposed rute, amendment, rescission, or part thereof. The concurrent resolution shall state
';which of the specific rules, amendments, rescissions,^ or parts thereof are invalidated. A
concurrent resolution invalidating a proposed rule, amendment, or rescission shall be adopted
uot later than the sixty-fifth day after the original versioh of the text of the proposed rule,

?°amendmeat, or rescission is fded with the joint committee, except that if more than thirty-five
9,days after the original version is filed the rule-making agency either files a revised Version of

b^
,'the text of the proposed nrle, amendment, or rescission, or revises the rule summary and fiscal
tEanalysis in accordance with division (I)(4) of this section, a coneurrenY resolution invalidating
^the proposed rule, amendment, or rescission shall be adopted not later than the thirtieth day
'after the revised version of the proposed rule or rule summary and fiscalanalysis isfiled. If,i, ,

t'after thejoint. committee on agency rule review recommends the adoption of a concurrent
t'resolution invalidating a proposed rule, amendment,rescission, or part thereof, the house of
4;represehtatives or senate does not, within_the timeremaining for adoption of the concurrent

resolution;hold five floor sessions at which its joumal records a roll caltvote disclosing a
i sufficient number of members in attendance to pass a bill, the time v'ithin which that house

may adopt the concurrent resolution is extended until it has held five such floor sessions.

Within five days-after the adoption of a concurrentresolution invalidating a proposed rule,
'r;amendment, rescission, or part thereof, the clerk of the senate shall send the rule-maldng

agency the secretary of state, and the director of the legislative service commission in,
tj electronic form a certified text of the resolution together with a certification stating the date on

hich the resolution takes effect. The secretary of state and the director of the legislative
^,f service commission shall each note the invalidity of the proposed-rule, amendment, rescission,

orpart thereof, and shall each remove the invalid proposed rule, amendment, rescission, or
^`part thereof from.the file of proposed ndes. Therule-making agency shall not proceed to
;Fadopt in accordance with division (D) of this section, or to file in accordance with division
"(B)(1) of.section 111.15 of the Revised Code, any version of a proposed rule, amendment,
Ir' rescission,or part thereof that has been invalidated by concurrent resolution. ^^7JI

Unless the house of representatives and senate adopt a concurrent resolution invalidating a
proposed rule, amendment, rescission, or part thereof within the time specified by this division,
;the. rale-making agency may proceed to adopt in accordance with division (D) of this section,
or.to file in accordance.with division(B)(1) of section.111.15 ofthe Revised Code, the latest

A; version of the proposed rule, amendment, or rescission as filed with the joint committee. If by
^ concurrent resolution certain 'of the ivles, amendments, rescissions, or parts thereof are

specifically invalidated, the rule-making agency mayproceedto adopt, in aceordance with
111 15 f thf ti e. osec onit,division(D) of this section, or to file in accordance with division (B)(1) o

Revised Code, the latest version of the proposed rules, amendments, rescissions, or parts
thereof as filed with the joint committee that are not specifically invalidated: The rule-making
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agency may not revise or amend any proposed mle;^amendment, rescission, or part thereof that1;
has not been invalidated except as'provided in this chaptei or in section'111.15 oftheRevised g

^Code. ,^ . ...:.. . . .. ..:.. . . . :. .:. . .. .. ^ :. .. ..:^; ^.^

(2)(a) A propo'sed rule, amendment; or rescission that is filed with the joint committee ;:
under divisioh (H) of this section oi division (D) of section 111.15 of the Revised Code shall, be ^
carried over for legislative review to the next succeeding regular session of the general assembly'f
if the originalor any revised versiorio£ the proposed mle; amendment, or rescission is filed
wjththe joint connnitteeon orafteY the first day of December of any year.

(b) The latest version of any proposed rule, amendment,, or rescission that is subject to
division (I)(^)(a) of this section, as filed with the joint comniittee, is subject to legislative revtew
and invalidation in the next succeeding regular session of the general assembly in thesame5¢;
manner as if it were the original version of a proposed rute, amendment, or rescission that had:
been filed with the joint eommittee for the first time on the first day of the session: A mle ;.
making agency shall not adopt ia accordance with division(D) ofthis section; or file id
accordance with division (B)(1) of section 111.15 of the Revised Code,any versioh of a
pkoposed rule, amendment, or rescission that is subject to division (I)(2)(a) of this section urltd
the time for legislative review and invalidation, as conteniplated by divisioa (I)(2)(b) of this "'
section, has expired. , - . . . '

(3) Invalidation of any version of a proposed rule,amendment, rescission, or part tliereof
concurrent resolution shall prevent the rule-making agency from instituting or .continuing:;^^'
proceedings to adopt any version of the sama proposed rnile, amendment, rescissiod;-orpart-'^?.
thereof forthe duration of the general assembly that invalidated the proposed rule, amend='i.
ment, rescission, or part thereof unless the ^ same general assembly adopts a concunent
resolution permitting the, rule-making ..agency to institute or continue. such proceedingsr

The failut'e of the general assembly to invalidate a proposed rule, amendmAnt, rescission; oi 3
part thereof under this section shall not be construed as a ratification ofthelawfiilhess or
reasonableness of 'the proposed nde, amendment; rescission, or any part thereof or of the
validitv of thenrbcedure bv which the nronosed rule. amendment rescissioh.or anvnazti
thereof was proposed or adopted.

(4) In lieu of recommending a concurren[resolution to invalidafe a proposed rule, amend''S
ment, rescission, br part thereof because the mle-making agency has failed' to prepare a ..;
complete and accurate fiscal analysis,, the joint cOmmittee on agency rule review may issue, on ;.
a one-time basis, for mles, amendments,rescissions, or parts thereof that have a fiscal effect on °
school districts, counties, townships, or-municipal cotporations, a finding that. Lhe'mle summary
and fiscal analysis_is incomplete or inaccurate and order the rule-making agency'to revise the_,y,
rule summary and fiscal analysis and refile it with theproposed rule, amendment;<rescission; or`,u
part thereof. If an emergency rule is filed as a nonemergency rule before the end of the :;i
ninetieth day of the emergency rule's effecflveness, andthe joint connnittee issues a finding
and orders the mle-making agency to refile under division (I)(4) of tliissection, thegovernor ',.
may also issue an order stating thaf tlie emergency nile shall remain in effect foi additionai
sixty days after the ninetieth day of the emergency rule's effectiveness. The godemor's orders
shall be filed in accordance with division (F) of this section. The joint committee shall send tn -i
electronic fdrm to therule-making agency, the secretary of state, and the director of the l;
legislative service commission a eertifiedtext of the"finding and orderto revise the"ru[e
summary and fiscal analysis, which shall take immediate effect.

An order issued under division (I)(4) of this section shall prevent the rule=making agenCy.p
'from instituting or continuing proceedings to adopt any version of the proposed ra1$=

amendment, rescission;%orpart thereof until the mle-making agency_revises the rule summaryr!;
and fiscal analysis and refiles it in electroniaform with the joint committee along withthe:
proposed rule, amendment, rescission, or part thereof. If the joint committee finds the rulee"I.,
summary andfiscal apalysis to be complete and accurate, the joint committee shall issuea nevi
order noting that the rule-making agency has revised and refiled a complete.and accurate mie 5j
summary and fiscalanalysis. The joint committee shall send in electronic form tothe tule?^i

'making agency, the seci'etary of state; and the director of the legislative service commission a a a,
certified texE of this nevr brder. The secretary of state and the director of the legislativeservicel-,

d r i `his order to the propose ule, amendment, resc ssion, orp.^commission:shall each fink
thereof. The rule-makingagency may then proceed to adopt in accordance with'division(D)'

of this section, or to
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ADh4INNISTRATIVE PROCEDURE 119.03

pf this section, or to file in accordance with division (B)(1) of section 111.15 of the Revised
k Code, the proposed rule, amendment, rescission, or part thereof that was subject to the findiag

wf.and order undei division (I)(4) of this section. If the joint committee determines that the
^ r.'evised rule summary and fiscal analysis is stiil inaccurate. or incomplete; the joint committee
^;shall recommend the adoption of a concurrent resolution in accordapce with divisioa (I)(1) of
(^;^this section.. .
;``;^ (2002 S 265, eff. 9-17-02; 1999 H 470, § 6, eff. 4-1-02; .1999 ^H 470, § 3, eff..4-1-01; 1999 H.470, § 1,
YmefE 7-1-00; 1999 S 11, § 6, eff. 4-1-02; 1999 S 11, § 3,.eff. 4-1-01; 1999 5_il, § 1, eff. 9-15-99; 1994 S
f33, eff. 8-16-94; 1984-5 239, eff. 1-1^5; 1984 H 244; 1983 H 291;1981 H 694, H 1; 1979 H 657, H 2O4,

^'^ 5 8; 1978 S 321; 1977- H 25, H 257, S 43; 1976H 317; 1969 H 1; 1953 H 1; GC -154-64)

Uncodified Law

7A02 S 265, § 3, eff. 9-17-02, reads: of section 3375.01 of the Revised Code in anficipa-
(1#_ tion of section 121.74 of the Revised Code becom-

(1) Except as othervnse provided in divisionz:,, (A) .
(A)(2) of this section, sections111.15,119.03, and ing first applicable. ,

p^ 119.032, as ameoded by tlds act, and sections (2) The amendment by thisact to division (F) of
121.71, 121'.72, 121.73, 121.74: , 121.75, and 121.76 of. section 119.03 of the Revised Code first applies on
the Revised Code fh'st applyone month after the the effective date of this act. -

0'effective date of this act. The State Libiary Board (B) As used in Sections 4, 5, 6, and 7 of this act,
n,:- shall use the emergency rule-making procedme of "dae of first applicabitity" means the date of first
t `division (F) of section 119.03 of f.he Revised Code appHcability specified in division (A)(1) of this sec-

t.o designate depository libraries under division (J) tion.

Amendment Note: 2002 S 265 added the second amendment, or rescission incorporates a text or
kpaiagraphof division (B), relating to compliance othermaterial by reference andeither the rule-
i, with sections 121.71 to 121.76 of the Revised Code; making agency has failed to file thetexb or other

inserted "except when division (I)(2)(a) of this material incorporated by reference as required by
e section prevents the agency from adopting the section 121.73 of the Revised Code or, in the case

emeigency rute; amendment, or rescission as a non- of a. proposed. rule or amendmeat, the incorpo-
^irr_ emergency rule, amendment or rescission within the ration by reference fails to meet the standards

ninety-day period" in the second pzragraph of divi- stated in section 121.72, 121.75, or 121.76of the

sion (F); inser[ed "or that the proposed rule, Revised Code" in division (I)(1)(d).
^,. . . . . . . .

Cross References

t^ Agro Ohio fund, director of agriculture department Standards for licensure of teachers, 3319.23
to conduct public hearing, 924.12 Water pollution control, rules, credible data crite-

i Mitigation proposals, evaluation, 6111.31 ria, 6111.51

Ohio Administrative Code References

3"'Administrative hearings, OAC 173-2-05

Adoption of rules, OAC 4703-4-03

Method of notice. for public hearings, OAC
.'.3304-1-08, 3304:1-21-17
Notice of change of address, OAC 4755-3-08

Notice procedure, OAC 5120:2-1-01

Notification'of public hearings, OAC 4775-4-Olp.,., .
Procedure for. adoption, ameadment or rescission

of rules, OAC 125-3-01

9Procedure for adoption of rules, OAC 4753-1-01

Pubtic notice, OAC 4766-1-01

Public notice: adoption, amendment or rescission of
rniles, OAC 4115-3-05

Public notice of promulgation of rules, OAC
a 127-1-02

$ublic notice of proposed rule adoption, amend-
^` -' ment, or resciasion, OAC 3333-1-06,
f4': 4501:5-1-91

n

Public notice of proposed rules, OAC 3750-15-05

Public notice of role adoption, amendment, or re-
scission, OAC 4765-2-04

Public heariugs on adoption, amendment, or. rescis-
sion of rnles: methods of public notice, OAC
4761:1-1-01

Public notice of mles; OAC 122-1-01

Public hearings on adoption, ameadment,or reacis-
sion of mles: methods of pubfic notice, OAC
4761:1-1-01

Public. notice of proposed rule adoption, amend-
ment or rescissioa, OAC 4501:5-1-01

Public. notice of the adoption, amendment, or re-
scission of rules, OAC 111-7-01

Rule for giving public notice, OAC 4101:14-1-08

Unclaimed funds, public notice, adjudication hear-
ing, OAC Ch 1301:10-2
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II1:=ILC$ 740 180/1 et seq.
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Civil action for wrongful death - • -^ :
Proceedings; damages allowable; limitation qf actions; statute o

cleims; abandonment of deceased child; definitions - -
Disfribufion of.°-a - - ^ ' "
Newaction

Westlaw Electronic Research

Westlaw Electronic Research Guide following the Preface.

r2etogttize that punitive or exemplary damages aze 2d 20 (1978).

Comparative Laws

Ky=Bldwiu' RRS 411130 t ':.as . eseq
Mich.^,M.C:L.ff. § 600.2922.

Uricddi5ed Laiv

1987 H 1 §^3 eff. 1-5-88, reads, in part: (D) It not recoverahle in wrongful deathactions under
ys;^the intent of the General Assembly in efiactidg Chaptei 2125. of the RevisedCode; as fonnd bythe
section 2315.21 of the Revised Code in this act to Supreme Court in Rubeck v. Huffman; 54 Ohio St.

., ..
Qb[ttlnsagainst political subdivisionS; 2744.05 Order in which'debts to be paid, 211725

action for injury caused by crimiual act barred
lyiiiliiiifi certan crmna convctons arsng out o
ame act, tort action defined, 2307.60

'ofeign wards and guardians, 2111.43

hw';not to limitdamages for wrongful death; 0
Cgnst Art I §19a . . ,....... ..> :: ^ ... .. .. . .:. . ..

Payment of debts a$erihree months; 2117.15

Powers of guardian of person and estate, 2111.07
Povwers of trustee for person who has disappeared,

2119.03
Presentatiop and allowance of creditor's claims;

procediiue 2117 .06 : .
Product liability acflons, claimant'defined, 2307.71

Uninsured and' underinsured motorist' coverage,
3937.18

tatiou oadam9ges. recoverahle..against:.state
dfirversity' or college, exeeption ftlr wrongful

ea4h actian, 3345.40 ,-
^i<velucle insiirance,(iohcres allbwed to treat
``clai6rs for bodily injury to one^person a'ssiriglem..,. -

],vm, 3937.44 . .. ... . . ... u.. . • .

M :. Law;ReviewandJournal Commentaz•ies{ ,`... .; .

'rYkiminal Corporation: Is Ohio Prepazedfor Tort Law:'`Protection Of Prenatal I_Sfe Through
a}e Criminal Prosecutions for Workplace Wrongful Death Statutes-Critique Of Giardina v.

t 45 Cl St L R135 /1997)en.evev! genneet-111 NJ 412 545 A2d 139 1988 Not(; ,...,. ,e.},r: ._. ..,. . )
ages Recoverable in Stuvivorship Actions as 15 U Dayton L Rev 157 (Fall 1989).,
e " d = t tl Wr6ugfulDeath Acfions,WilliamK. I `. '- ^ '^-_=^ - a °-
=$t.en`d Sean A,McCarter. 21 Lake Legal WrongfulDeath Surts for Fetuses:Gam David E.
0. (:Spril 1998).:,: . . .. . . .. .. Rbvella+: 18 Nat'fL^J A6"(Juiy 15,1996)

v6fiDa'uiage'sin Wrbhgful Death Gary N .
'st *C1vSt L Rv 301 (My 1971)eea ••_ -

^d[ ;n. _;. .,.•^.^ , : ^.,.^.:^•... ^..,.,asi^, ...... . , .

Ctvilaction for '"n40 death...
he death'of a persou is"c'sused bywiongful act,negtect ordefault Whichs, t,. . ^ .. .

Ve entltIed the parfyinjured'to maintain an action aiid recover damages if
ad;;na ensued, the person Whp would'have beenliable if deathhad not
ar;the.administLator et executor,of theestate„of.such person, as;such

273
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cki;a right fo maintain an.action ar

esisgiven by a statute of such otht
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"attiu,15, 43. . . ..
Nlaw-Topic No. 117. . .

^S^Death §§ 34, 36, 68,113 to.114.

2125.01 COURTS-PROBATE-JpW

administrator or executor, shall be liable to an action for damages, notwithstand
the death of the person injured and although the death was caused under cire
stances which make lt aggravated murder murder, or: manslaughter. When ,
action is against such administrator or executor, the damages recovered shall be
valid claim against the estate of such deceased person. No action for the wro 0
death of a person may Ue maintained against the owner or lessee of the real prop^
upon wluch the death occurred tf fhe catise of`the deathwastHe violent unprov6
act of a party other than the owner, lessee, or a person under the control of
owner or lessee, unless the acts or omissions of the owner, lessee, or petson unde'
control of the owner or lessee constitute gross negligence.

When death is caused by a wrongful act , neglect, or default in another state o
foreign country, for which a right to malntam an action and recover damages ts giv n
by a statute of such other state or foreign country, such right of action may (i
enforced in this state. Every such actiori shall be commenced within the tim
prescribed for the commencement of such acflons by the stafute.of such other state ;
foreign country:. ,

I
:

The same remedy shall apply to any such canse of acti'on now existing and to an
such action commenced before January,I, d9^2, or attempted to be commenced
proper time andnow appearing on the files of any court within this state, and nt
prior law of this state shallprevent the maintenance of.'such eause of action
(2001 S 108, § 201, eff. 7-6-01; 2001 S 108, § 2.02, eff. 7-6-01; 1996 H 350, eff. 1
27-97 r' 1981 H 332, ef^:• 2-5-82; 1953 H=1;' GG`10509-166)

r See Notesof Decisions and Opinions, State ex rel. Ohio Academy ofTrial,Lawyers v; Sheward . (Ohio;
1999), 86 Ohio St.3d 451, 715 N.E.2d 1062.

.. ,. .. ,. ..;. .. ,., ,... ^ ,,,:. . . , . . ,. . , . _. Uncodi6ed Law - . ^ ^^ - ^- -. - _. . , . . .
2001 S 108, § 1, eff. 7-6-01, reads: (A). In Section2.01 of this act

"ICis the`i¢feh[ of this'acf'(1) to rep'eal fhe'Tbrt (3) Sections 109.36, 2117062I25.011 2125.02,
Reform Act, Am. Sub. H.B. ^50 of the Y21st Gen- 2125 04, 23p5.10 2305.16; 2305 27;^2305.38;.2307'.3I;
eral Assembly; _146OhioLaws 3867,_ in confoxmit 23D7:32; 2307.75, 2307:80, 2315-01, 2315.39, 2501.02;

Y 2744.06, 3722.08, 4112.14, 4113 52; 417110, . gnd
witl} t4e Supreme Court of Ohiqs decisioq in, State, 439918 of, the Revised , Code, are.: revived antl
ex re1. Ohio Academy of Trial Lawyers, v. Sheward amended„supersedethe.versions of ihe, same sec-
(1999), 86 Ohio St.3d 451; (2) to clarify the status tions that are iepealed by Sec6os2.02^Iof_thtis act,
of the law; 'and (3) to revive the law as it existed and include amendments that gender neutralize the
prior to the Tort Reform Act. language of the sections (as contemplated by sec-

' L-P -'ttron'1.31'Tif'"the^Revised Code) and that correct
^,.Z001 S 108, § 3, eff: 7-6-.Ol reads; in part appazentertor ,-.
, ^.:, ^ -. ': , - - _ . . '•: ^ :. .

I3istortcal nd Stafutory Notes ' ^^

Ed. Note: The amendment of this section by recover damages if death•Itad,notensued the;.per.-
1996d1'350, effs 1.27-97, was repealed.by2001 S sog wbo;would.have been hableif ^deathhad. not
108, § 2.02,.eff,7-6-01:,LSee,Bald>ui."q.§Oh1oZ,egs- ensued, or the administrator:;'br'executor of,thelative Service Annotated, 1996, page 10/Lr3379, and estate-of sueh, petsqn,:as. su2o01 cfi,,adminish;ator, or

, page6/Ir1441, or the OH-LEGIS or OH- executor; shall b@ liable to;an. actionLEGIS-OLD database on Westlaw, for original Sot damages,
versions of these Acts. notwithstanding the death of the person injured and

althou the death was used under circumstances
Pre-1953 H 1 Amendments:

114 v 438 ;j,yajr ^sy1f'e 'if`aggravated iriiirder; murder,of man-
:Amendment Note 1996;H;.350 rgwrote..thts sec -•slaugbtrr ; When the aclion :aagamst,suchadpiin-

tion which prior thereto read: . ' - - -., x p. igtratoz or execu,t% the damages recoSered shabe
"Wheq the death of a pezson is caused by wrong a valid claim agamst the estate of suc$ deceased

ful act, neglect,'or default'which wouldhave entr person ' iZro 2ction for'the wrongfuP death of a
tled•the partyinjured to maintairi'an"action 2nd ^persoif: may be'maihtained:agairist the owner br
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somet}dng hit her automobile,
vidence that chicken was in
rel at aily time prior to impact;
ationaiy or moving insame
or that chicken did not sud-

irist'spath. Snider v. Town-
)ist., Mercer, 10-03-2005) No.
267; 2005 WL 2416334, U107e-
^ 244(41.1) ^

two causes coatrbufe to inju-
is defendant's negligence and
of God," liabilityehall attach
tiffs damage would not have
endant'.s negligence. Davisv..
isp., Dist. ^ # 9 (Ohio Ct.CI.,
3-12298-AD, 2004-Ohio-3583,
neported. NegligenceG^ 423

" in its legal significance tn
and proximate cause, means
er,result of natural causes,
violent storms, lightning and
;"an' act of God" must pro-
nature, or force of elements

'an must have had nothing to
Ohio Dept. of Transp, Dist.
7-2004) No. 2003-12298-AD,
WL 1515011, Unreporte(L

tron tripped in shopping mah
en and obvious danger; and
lid not breach any duty in
a business invitee; curb was
white paint outline, curb was
e; whereas the roadway was
is likely madeof asphalt or
ite outline around the curb
ron acknowledged she would
ad looked down, and witness
;ufficient. Carlie v. Cafaro
. Belmont, 03-18-2004) No.
9, 2004 WL 549461, Ume-
1127

id obvious doctrine, home
ad no duty to wam social

PROCEDURE

J

,r;^,5r
. ^' -

igu
,.

est that railing azound stairwell opening in floor
^"4fgreatroon'y leadingdown to a basement, was

it se'id^Oved, event h ough guest was presumably dis-
t[acted by uimolling wallpaper border when she

"^Wslkedbackwardsinto opeiiing, where guest knew
V',tliaf opening was there, and thatrailing around it
"'had ticeri removed. Linquist v. Sutek (Ohio App. 5
= Dist.; Stark,' 12-08-2003) No. 2003CA00124,

2003-Ohfo-6793, 2003 WL 22950833, Umeported
'.''N€gligence s- 1020; Negligence ^ 1040(4)

,'Comparative negligence principles are inapplica-
bleto a traf5c injury case where decedent's negli-

1^gence in failing td maintain an assured clear dis-
tarice is the sole proximate cause 4f his injury when
he proceeds more than 2500 feet without making
any effort to'avoid hittinga truck in its path which
isstopped becausebf debris'andbroken glass on
the highway; the driver of the truck isnot negligent
becau"se it is reasonable for him to remain where he
had stopped on the- highway and the driver of the
flat bed truck which loses its load of wood and glass
on the 6ighway is relieved from potential liability
for negligently blocldng the highway with debris by
the..intervening, independent conduct of the nrotor-
ist who fails to maintain an assured clear distance.
Sabbaghzadeh v. .8helvey (Ohio App.9 Dist, Lo-
rain, 06-14-2000) No. 98CA007244, 2000 WL
763322,Unreparted; appeal not allowed 90 Ohio
St.3d 1443, 736 N.E.2d 904.

2315.33

Hole.iu store parking lot in which shopping cart's
wheel fell,,causing cart to tip and shopper's minor
cbild to be thrown from cart and injured,tvas an
open -and -obvious dangerous condition; and thus
store owner had no duty to protect shopper or child
frbin the hble; shopper described crack as being 21
inchei in length and an inch oi twoin depth at the
time- of the incident. 'Voelker v. Mark Glassman,
Inc. (Ohio App. 8 Dist, Cuyahoga, 07-24-1997) No.
71999, 1997 WL Unreported. Negli-
gence,0- 1076

2. Intentional tort .
Restaurant's mats near counter were an open

and obvious hazard, and thus, restaurant owner'did
not owe customer a duty to protect her from them,
despite claiixi that mats were difficult to see; cus-
tomer knew restaurant had mats in front of store,
having been to restaurant several times before,
customer stepped on other mats that.were exactly
the same,.customerwaited in restaurant for 15
minutes with an unobstructed view of area prior to
her fall, customer knew floor mats occasionally
flipped up, fall occurred when restaurant's lights
were. on during dayQght hours, mats and flooring
were notthe same color, and mats had black trim
designating the edges.- Brown v. The Twins Group-
PH LLC (Ohio App.2 Dist., Clark, 08-12-2005) No.
2004CA59, 2005-Ohio-4197, 2005 WL 1939888, Un-
reported. Negligence t--- 1076 .

2315.33 Cpntributory fault not bar to recovery of damages

The contrbutory fault of a persbn does not bar the person asplaintiff . from recovering
damages that have'directLy and prordtnately resulted from the tortious conduct of one or more
other persons, if-.the contributoty fault of the plaintiff was notgreater than the combined
tortious conduct of all other pezsons.&omwhom the plaintiff seeks, recovery in this action and
of all otherpersons from whom the plaintiff does not seek recovery in thisaction. The court
shall diminish any compensatory damages recoverable by the plaintiff by an. amount that is
proportlonately equal to the percentage of torflous conduct, of the. plaintiff as' determined
pursuant to sectiod 2315.34 of the Revised-Code.

(2004 S 80, eff: 4-7-05; 2002 S120, eif: 4-9-03)

Htstoricat and Statatory Notes - - ,

.. Amendment Note: 2004 S 80 deleted. the. last "Tbis section does not apply to actions described

sentence, which read: in section 4113.03 of the Revised Code.'

Encyclopedias

OH Jur. 3d Carriers § 181, Negligence or Assump-
. tion of Risk; Generally. .

OH Jur. 3d Contribution, Indemnity, & S7rbroga-
tion § 85, Persons Entitled to or Liable for Con-

. . tribution. - " . .

OI-iJur. 3d Contribution, Indemnity, & Subroga-
.^-tion § 87, Measure of Contribution.

OH Jur. 3d Negligence §66, Proximate Cause,

OHJur: 3d Negligeace § 182, WhereComparative
Negligence Rule is Applicable.

OH Jur. 3dNegligence § 215, Contributory [Qegli-
- gence Under Comparative Negligence Dochine.

OH Jur. 3d Negligence §217, Contributory Negli-
gence Under Comparative NegligenceDoc,
trine-InferenceorPresumption & PlaintifFs
Negligence. -

Treatises and PrscticeAids . ,

OhioPersonal Injury Practice § 1:8, fntroduction
to Case Assessment-Aspects of Case Assess-
ment Guidelines-Evaluation of Possible Defens-
es.

Ohio Personal Injury Practice § 6:16, Motions for
Summary Judgment Filed by a Defendant in a-
Negligence Action-Comparative Negligence or
OtberTortious Conduct.
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Notes of Decisions

Insurance plan participation 1 hibition, location, or construction of bi
structures for agricultmal purposes In uni¢^
ed areas of tlre countylocated within th
plain; further, RC 307.85 provides genera),'g^

i;'ty for a county to participate in the nalioi
insmance program by adopting proceduie5
ing actions that are not prohibited bytG
Constitution or in conflict with the lawSF
OAG 91-028.

1. Insurance plan participation
Notwithstanding the provisions of RC 303.21,

3781.06, and 3781.061, RC 307.37(A)(2) authorizes
a county to include, in its building code, regulations
needed for participation in national flood insmance
program, including regulations that govern the pro-
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Uncodifled Law
1995 S 162, § 5, eff. 10-25-95, reads: Within

ninety days after the effective date of this act, the
Governor shaR appoint to the Board of Building
Standards a member who has at least ten years of
experience and recognized expertise in building
codes and standards and the manufachue of con-

BOARD OF BUILDING STANDARDS

3781.07 Board of building standards; qualifications; terms

There is hereby established in the department of commerce a board of building staiida
consisting of eleven members appointed by the governor with the advice and consenfi o#
senate. The board shall appoint a secretary who shall serve in the unclassified civil scrvic
a term of six years at a salary fixed pursuant to Chapter 124. of the Revised Code. Tfie`
may employ additional staff in the classified civil service. The secretary niay be remove J
the board under the roles the board adopts. Terms of office shall be for four,;ye
commencing on the fourteenth day of October and ending on the tbirteenth day of Ocfo
Each member shall hold office from the date of appointment until the end of the ternS
howhic the member was appointed. Any member appointed to fiB a vacancy occurring pri

the expiration of the term for which the member's predecessor was appointed shall hold
for the remainder of such term. Any member shall continue in office subsequedt fb
expiration date of the member's term until the member's successor takes office, ot un
period of sixty days has elapsed, whichever occurs first. One of the members appointed ro
board shall be an attorney at law, admitted to the bar of this state; two shall be registei ,
architects; two shall be professional engineers, one in the field of mechanical and one un,tli
field of structural engineering, each of whom shall be duly licensed to practice such profeSS%
in this state; one shall be a person of recognized ability, broad trahring, and fifteen yeN
experience in problems and practice incidental to the construction and equipment of buildrY^,
specified in section 3781.06 of the Revised Code; one shall be a person with recognized abili
and experience in the manufacture and construction of industrialized units as defined in.sectifi
3781.06 of the Revised Code; one shall be a member of the fire service with recognized abilify
and broad training in the field of fire protection and suppression; one shall be a person witli;
least ten years of experience and recognized expertise in building codes and standards and t
manufacture of construction materials; one shall be a general contractor with experience:
residential and commercial construction; and one, chosen from a fist of three names the O1ii^
municipal league submits to the governor, shall be the mayor of a municipal corporation}Ydi
which the Ohio residential and nonresidential building codes are being enforced in tho.
municipal corporation by a certified building department. Each member of the board, not
otherwise required to take an oath of office, shall take the oath prescribed by the constitutiou?;
Each member shall receive as compensation an amount fixed pursuant to division (J) of sectidm
124.15 of the Revised Code, and shall receive actual and necessary expenses in the perfor
ance of official duties. The amount of such expenses shall be certified by the secretary of the
board and paid in the same manner as the expenses of ernployees of the department 0
commerce are paid.
(2005 H 66, eff. 9-29-05; 1998 S 142, eff. 3-30-99; 1995 S 162, eff. 10-29-95; 1989 H 222, eff. 11-3-89
1982 S 550; 1977 H 1; 1973 S 131; 1970 H 967; 1969 H 709; 132 v H 93; 129 v 1434; 126 v 912; 1953 H
1; GC 12600-285)

struction materials pursuant to section 3781.07 of
the Revised Code, as amended by this act, to a
term ending on October 13, 1999. Thereafter,
terms of office of this member shall be as provided
in section 3781.07 of the Revised Code.
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C.J.S. Health and Environment §§ 35, 51 to 54, 56
to 64.

Encyclopedias
OH Jur. 3d Buildings, Zoning, & Land Controls

§ 331, Effect of Failure to Comply With Law or
Rules.

3781.09 Rules of procedure

The board of building standards may adopt its own rules of procedure not inconsisten
sections 3781.06 to 3781.18, inclusive, and section 3791.04 of the Revised Code, and
change them in its discretion. The votes of a majority of the members of the boat;i
requh^ed for the adoption of any role or regulation, or amendment, or annulment the xeof
full and complete record of all proceedings of the board shall be kept which shall be
public inspection and authenticated in the manner provided in section 121.20 of thee

Code.

(1953 H 1,eff. 10-1-53; GC 12600-287)

Historical and Statutory Notes

Pre-1953 H 1 Amendments: 110 v 350

Library References

Health oa392. C.J.S. Health and Env"uonment §§ 35, 51 to 54+

Westlaw Topic No. 198H. to 64.

Encyclopedias
OH Jur. 3d Buildings, Zoning, & Land Controls

§ 331, Effect of Failure to Comply With Law or
Rules.

Resear•ch References

Researcb References

Law Review and Journal Commentaries

HEALTFI-SAFE'fY;--;

, ..: vst

Ohio Board of Building Standzrds-Public In- of Building Standards Staff. 2000 Code News
volvement in the Rulemaldng Process, Ohio Board (September/October 2000).

3751.10 Duties; separate residential and nonresidential building codes; local resu
dential code conflicts prohibited; personnel of local buildingu
departments to be certified; conditions

(A)(1) The board of building standards shall formulate and adopt rules governing t1ie;
erection, constmction, repair, alteration, and maintenance of all buildings or classes.,4€j
buddings specified in section 3781.06 of the Revised Code, including land area incidental..t,o._;

andt1?e;:the construction of industrialized units, the installation of equipment,those buIldings,
standazds or requirements for materials used in connection with those buildings. The boaz4
shall incorporate those mles into separate residential and nonresidential building codes. "I'h? :;
standards shall relate to the conservation of energy and the safety and sanitation of those

buildings.
(2) The rules goveming nonresidential buildings are the lawful minimum requirements

specified for those buildings and industrialized units, except that no rule other than as provided
in division (C) of section 3781.108 of the Revised Code that specifies a higher requirement
than is imposed by any section of the Revised Code is enforceable. The rules governing
residential buildings are uniform requirements for residential buildings in any area with a
building department certified to enforce the state residential building code. In no case shall
any local code or regulation differ from the state residential building code unless that code or
regulation addresses subject matter not addressed by the state residential building code or is
adopted pursuant to section 3781.01 of the Revised Code.
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BUILDING STANDARDS-GENERAL PROVISIONS 3781.10

(3) The ru]es adopted pursuant to this section are complete, lawful alternatives to any
requirements specified for buildings or industrialized units in any section of the Revised Code.
The board shall, on its own motion or on apphcation made under sections 3781.12 and 3781.13
of the Revised Code, formulate, propose, adopt, modify, amend, or repeal the rules to the
extent necessary or desirable to effectuate the purposes of sections 3781.06 to 3781.18 of the
Revised Code.

(B) The board shall report to the general assembly proposals for amendments to existing

^

statutes relating to the purposes declared in section 3781.06 of the Revised Code that public
health and safety and the development of the arts require and shall recommend any additional
legislation to assist in caazrying out fully, in statutory form, the purposes declared in that section.
The board shall prepare and subniit to the general assembly a summary report of the number,
nature, and disposition of the petitions filed under sections 3781.13 and 3781.14 of the Revised
Code.

(C) On its own motion or on application made tmder sections 3781.12 and 3781.13 of the
Revised Code, and after thorough testing and evaluation, the board shall determine by rule
that any particular fixture, device, material, process of manufacture, manufactured unit or
component, method of manufacture, system, or method of construction compHes with perform-
ance standards adopted pursuant to section 3781.11 of the Revised Code. The board shall
make its determination with regard to adaptability for safe and sanitary erection, use, or
construction, to that described in any section of the Revised Code, wherever the use of a
fixture, device, material, method of manufacture, system, or method of construction described
in that section of the Revised Code is permitted by law. The board shall amend or annul any
rule or issue an authorization for the use of a new material or manufactured unit on any lilce
application. No department, officer, board, or commission of the state other than the board of
_uilding standards or the board of building appeals shall pemtit the use of any fixt ure, device,

material, method of manufacture, newly designed product, system, or method of construction at
'aihh i dibd irlance wt watsescren any rule the board of building standards adopts or issues or
at ithid bifhis auorzey any secton o te Revsed Code, Nothing in this section shall be

^'oustrued as requiring approval, by rule, of plans for an industrialized unit that conforms with
tfie rules the board of building standards adopts pursuant to section 3781.11 of the Revised
V8de.

(D̂) The board shall recommend rules, codes, and standards to help carry out the purposes
'Section 3781.06 of the Revised Code and to help secure uniformity of state administrative
lings and local legislation and administrative action to the bureau of workers' compensation,
edirector of commerce, any other department, officer, board, or commission of the state,
d to legislative authorities and building depar[ments of counties townships and municipal,,

'^oi.porations, and shall recommend that they audit those recommended rules, codes, and
zqdards by any appropriate action that they are allowed pursuant to law or the constitution.

(E)(1) The board shall certify mtmicipal, township, and county building departments and the
6lfh bildi ddnne o toseungepartments, an persons and employees of individuals, firms, or
oi dibd i diii ())ratons asescrenvsonE(7 of this section to exercise enforcement authority, to
pt and approve plans and specifications, and to malce inspections, pursuant to sections
$;03, 3791.04, and 4104.43 of the Revised Code.u a:
^The board shall certify departments, personnel, and persons to enforce the state
ddntial building code, to enforce the nonresidential building code, or to enforce both the
en61dhidilidia an te nonresenta bulng codes Any department personnel or person ma.,,y
^Ype only the type of building code for which certified.
^^^ .The board shall not require a bullding department, its personnel, or any persons that it
oqs to be certified for residential building code enforcement if that building department
not enforce the state residential building code. The board shall specify, in rules adopted
at t Cht 119fh Rid Cdnoaper. o teevseoe, the requirements for certification for residential
onresidential building code enforcement, which shall be consistent with this division. The
qments for residential and nonresidential certification may differ. Except as otherwise

qed in this division, the requirements sliall include, but are not limited to, the satisfactory
Ption of an initial examination and, to remain cerlified, the completion of a specified
;t of hours of continuing building code education within each three-year period following
efifiihihhllo certcaton wc sa be not less than thirty hours. The rules shall provide that

511



3781.10 HEALTH-SAF'ETY_' IvI

continuing education credits and certification issued by the council of Americani
officials, national model code organizations, and agencies or entities the board recog
acceptable for purposes of this division. The rules shall specify requirementb:(
compatible, to the extent possible, with requirements the council of American buildi¢go
and national model code organizations establish.

(4) The board shall establish and collect a certification and renewal fee for u
department personnel, and persons and employees of persons, firms, or corpo'raho
described in this section, who are certified pursuant to this division.

(5) Any individualcertified pursuant to this division shall complete the number o£
continuing building code education that the board requires or, for failure to do so%;
certification.

(6) This division does not require or authorize the board to certify personnel of muntet
township, and county building departments, and persons and employees of persons
corporations as described in this section, whose responsibilities do not include the exezcis
enforcement authority, the approval of plans and specifications, or making inspections'^,un
the state residential and nonresidential building eodes.

(7) Enforcement authority for approval of plans and specifications and enforcement aut
ty for inspections may be exercised, and plans and specifications may be approved,,-
inspections may be made on behalf of a municipal corporation, township, or county, by'an
the following who the board of building standards certifies:

(a) Officers or em lo ees of the munici al co oration, townshi or coun(P Y P rP P, n';
(b) Persons, or employees of persons, firms, or corporations, pursuant to a con(rac

furnish architectural, engineering, or other services to the municipal corporation, towns
county; •-^^,

(c) Officers or employees of, and persons under contract with, a municipal corporaiion
township, county, health district, or other political subdivision, pursuant to a contract to furnis
architectural, engineering, or other services.

(8) Municipal, township, and county building departments have jurisdiction withinia s
meaning of sections 3781.03, 3791.04, and 4104.43 of the Revised Code, only with respectj,so
the types of buildings and subject matters for which they are certified under this sectio,:

(9) Certification shall be granted upon application by the municipal corporation, the board.
of township trustees, or the board of county commissioners and approval of that apphcatton byy,, ,
the board of building standards. The application shall set forth:

(a) Whether the certification is requested for residential or nonresidential bulldings, or boEli^

(b) The number and qualifications of the staff composing the building department;

(a) The names, addresses, and qualifications of persons, firms, or corporations contracting'ta
fumish work or services pursuant to division (E)(7)(b) of this section; 'j^

-i}1",
(d) The names of any other municipal corporation, township, county, health district

political subdivision under contract to furnish work or services pursuant to division (E)(7) bf^:•,.
this section;

(e) The proposed budget for the operation of the building department.

(10) The board of building standards shall adopt rules goveniing all of the following:

(a) The certification of building department personnel and persons and employees of
persons, firnis, or corporations exercising authority pursuant to division (E)(7) of this section:
The rules shall disqualify any employee of the department or person who contracts for services
with the department from performing services for the department when that employee or
person would have to pass upon, inspect, or otherwise exercise authority over any labor;

or eqnipment the employee or person furnishes for the construction, alteration, ormaterial ,
niaintenance of a building or the preparation of worlcing drawings or specificaffons for work

";^(^iwithin the jurisdictional area of the department. Tlre department shall provide othef similarlY
'qualified personnel to enforce the residential and nonresidential building codes as they pertain

to that work.
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BUILDING STANDARDS-GENERAL PROVISIONS

(b) The minimum services to be provided by a certified building department.

(11) The board of building standards may revoke or suspend certification to enforce the
residential and nonresidential buIlding codes, on petition to the board by any person affected
by that enforcement or approval of plans, or by the board on its own motion. FIearings shall
be held and appeals permitted on any proceedings for certification or revocation or suspension
of certification in the same manner as provided in section 3781.101 of the Revised Code for
other proceedings of the board of building standards.

(12) Upon certification, and until that authority is revoked, any county or township building
department shall enforce the residential and nonresidential building codes for wbich it is
certified without regard to llmitation upon the authority of boards of county commissioners
under Chapter 307. of the Revised Code or boards of township trustees under Chapter 505. of
the Revised Code.

(F) In addition to hearings sections 3781.06 to 3781.18 and 3791.04 of the Revised Code
require, the board of building standards shall make investigations and tests, and require from
other state departments, officers, boards, and commissions information the board considers
pecessary or desirable to assist it in the discharge of a,ny duTy or the exercise of any power
mentioned in this section or in sections 3781.06 to 3781.18, 3791.04, and 4104.43 of the Revised
Code.

(G) The board shall adopt rules and establish reasonable fees for the review of all
applications submitted where the applicant applies for authority to use a new material ,
assembly, or product of a manufacturing process. The fee shall bear some reasonable
relationship to the cost of the review or testing of the materials,assembly, or products and for
the notification of approval or disapproval as provided in section 3781.12 of the Revised Code.

P:,.(H) The residential construction advisory committee shall provide the board with a proposal
£of a state residential building code that the eommittee recommends pursuant to division
^-(C)(1) of section 4740.14 of the Revised Code. Upon receiving a recommendation from the
-,ycommittee that is acceptable to the board, the board shall adopt rules establishing that code as
he state residential building code.

(I) The board shall cooperate with the director of job and family services when the director
^iomulgates rules pursuant to section 5104.05 of the Revised Code regarding safety and
nitation in type A family daycar h-eomes.

(J) The board shall adopt rules to implement the requirements of section 3781.108 of the
evised Code.

P̂^2005 H 66, eff. 9-29-05; 2004 H 175, eff. 5-27-05; 2004 H 183, eff. 11-5-04; 1999 H 471, eff. 7-1-00;
^498 S 142 eff 33099; 1995 S 162ff 102995 1995 H 231ff 114,.--, e.--;, e.-2-95; 1989 H 222 eff 11-3-89,.;
989 S 139; 1987 H 171; 1985 H 435; 1984 H 300; 1979 H 46; 1978 I-I 751 H 419; 1977 S 155; 1976 S,
299; 1970 H 938; 1969 H 709; 129 v 1441; 128 v 1112, 716; 127 v 958; 126 v 912; 1953 H 1; GC
tnfi00288)-
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residential building code the Board adopts without
being certified under section 3781.10 of the Revised
Code for not more than one year after that code
becomes effective. Thereafter, only a building
department certified to enforce the residential
building code pursuant to section 3781.10 of the
Revised Code may enforce that code.

Building standards; automatic sprinkler systems,
plans submitted by certified designers, 3791.041

Building standaxds; offenses and penalties, proce-
dures when certified board does not have person-
nel to do plan and specification review, 3791.042
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TITLE 29. LABOR
CHAPTER 15. OCCUPATIONAL SAFETY AND HEALTH
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29 USCS6¢ 651

§ 651. Congressional statement of findings and declaration of purpose and policy

[(a)] The Congress finds that personal injuries and illnesses arising out of work situations impose a substantial burden
upon, and are a hindrance to, interstate commerce in terms of lost production, wage loss, medical expenses, and
disability compensation payments.

(b) The Congress declares it to be its purpose and policy, through the exercise of its powers to regulate commerce
among the several States and with foreign nations and to provide for the general welfare, to assure so far as possible
every worldng man and woman in the Nation safe and healthful worldng conditions and to preserve our human
resources--

(1) by encouraging employers and employees in their effotts to reduce the number of occupational safety and health
hazards at their places of employment, and to st'nnulate employers and employees to institute new and to perfect
existing programs for providing safe and healthful working conditions;

(2) by providing that employers and employees have separate but dependent responsibilities and rights with respect to
achieving safe and healthful working conditions;

(3) by authorizing the Secretary of Labor to set mandatory occupational safety and health standards applicable to
businesses affecting interstate commerce, and by creating an Occupational and Health Review Conmnission for carrying
out adjudicatory functions under the Act;

(4) by building upon advances already made through employer and employee initiative for providing safe and
healthful working conditions;

(5) by providing for research in the field of occupational safety and health, including the psychological factors
involved, and by developing innovative methods, techniques, and approaches for dealing with occupational safety and
healthproblems;

(6) by exploring ways to discover latent diseases, establishing causal connections between diseases and work in
environmental conditions, and conducting other research relating to health problems, in recognition of the fact that
occupational health standards present problems often different from those involved in occupational safety;

(7) by providing medical criteria which will assure insofar as practicable that no employee will suffer diminished
health, functional capacity, or life expectancy as a result of his work experience;

(8) by providing for training programs to increase the number and competence of personnel engaged in the field of
occupational safety and health;

(9) by providing for the development and promulgation of occupational safety and health standards;
(10) by providing an effective enforcement programwhich shall include a prohibition against giving advance notice

of any inspection and sanctions for any individual violating this prohibition;
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(11) by encouraging the States to assume the fullest responsibility for the administration and enforcement of their
occupational safety and health laws by providing grants to the States to assist in identifying their needs and
responsibilities in the area of occupational safety and health, to develop plans in accordance with the provisions of this
Act, to improve the administration and enforcement of State occupational safety and health laws, and to conduct
experimental and demonstration projects in connection therewith;

(12) by providing for appropriate reporting procedures with respect to occupational safety and health which
procedures will help achieve the objectives of this Act and accurately describe the nature of the occupational safety and
health problem;

(13) by encouraging joint labor-management efforts to reduce injuries and disease arising out of employment.

HISTORY:
(Dec. 29, 1970, P.L. 91-596, § 2, 84 Stat. 1590.)

HISTORY; ANCILLARY LAWS AND DIRECTIVES

References in text:
"The Act" or "this Act", referred to in this section, is Act Dec. 29, 1970, P.L. 91-596, 84 Stat. 1590, popularly known

as the Occupational Safety and Health Act of 1970, which appears generally as 29 USCS §§ 651 et seq. For fnll

classification of such Act, consult USCS Tables volumes.

Explanatory notes:
The bracketed designation "(a)" has been added to implement the probable intent of Congress, which enacted this

section with a subsec. (b) but no subsec. (a).

Effective date of section:
This section became efr'ective 120 days after enaclment, as provided by § 34 of Act Dec. 29, 1970, P.L. 91-596, which

appears as a note to this section.

Short titles:
Act Dec. 29, 1970, P.L. 91-596, § 1, 84 Stat. 1590, provided: "Tbis Act may be cited as the'Occupational Safety and

Health Act of 1970'. ". For full classification of this Act, consult USCS Tables volumes,
Act July 16, 1998, P.L. 105-197, § 1, 112 Stat. 638, provides: "This Act [adding 29 USCS § 670(cJ)] may be cited as

the'Occupaflonal Safety and Health Administration Compliance Assistance Authorization Act of 1998'.".

Other provisions:
Effective date of Act Dec. 29, 1970. Act Dec. 29, 1970, P.L. 91-596, § 34, 84 Stat. 1620, provided: "This Act shall

take effect one hundred and twenty days after the date of its enactment. ". For full classification of this Act, consult
USCS Tables volumes.

NOTES:
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§ 655. Standards

(a) Promulgation by Secretary of national consensus standards and established Federal standards; time for
promulgation; conflicting standards. Without regard to chapter 5 of title 5, United States Code [5 USCS § § 500 et seq.],
or to the other subsections of this section, the Secretary shall, as soon as practicable during the period beginning with
the effective date of this Act and ending two years after such date, by rule promulgate as an occupational safety or
health standard any national consensus standard, and any established Federal standard, unless he determines that the
promulgation of such a standard would not result in improved safety or health for specifically designated employees. In
the event of conflict among any such standards, the Secretary shall promulgate the standard which assures the greatest
protection of the safety or health of the affected employees.

(b) Procedure for promulgation, modification, or revocation of standards. The Secretary may by rule promulgate,
modify, or revoke any occupational safety or health standard in the following manner:

(1) Whenever the Secretary, upon the basis of information submitted to him in writing by an interested person, a
representative of any organization of employers or employees, a nationally recognized standards-producing
organization, the Secretary of Health, Education, and Welfare, the National Institute for Occupational Safety and
Health, or a State or political subdivision, or on the basis of information developed by the Secretary or otherwise
available to him, determines that a rale should be promulgated in order to serve the objectives of this Act, the Secretary
may request the recommendations of an advisory conunittee appointed under section 7 of this Act [29 USCS § 656].
The Secretary shall provide such an advisory committee with any proposals of his own or of the Secretary of Health,
Education, and Welfare, together with all pertinent factual information developed by the Secretary or the Secretary of
Health, Education, and Welfare, or otherwise available, including the results of researcb, demonstrations, and
experiments. An advisory committee shall submit to the Secretary its recommendations regarding the rule to be
promulgated witbin ninety days from the date of its appointment or witbin such longer or shorter period as may be
prescribed by the Secretary, but in no event for a period which is longer than two hundred and seventy days.

(2) The Secretary shall publish a proposed rule promulgating, modifying, or revoking an occupational safety or health
standard in the Federal Register and shall afford interested persons a period of thirty days after publication to submit
written data or comments. Where an advisory committee is appointed and the Secretary determines that a rule should be
issued, he shall publish the proposed rule within sixty days after the submission of the advisory committee's
recommendations or the expiration of the period prescribed by the Secretary for such submission.

(3) On or before the last day of the period provided for the submission of written data or comments under paragraph
(2), any interested person may file with the Secretary written objections to the proposed rule, stating the grounds
therefor and requesting a public bearing on sucb objections. Within thirty days after the last day for filing such

44



29 USCS § 655
Page 2

objections, the Secretary shall publish in the Federal Register a notice specifying the occupational safety or health
standard to wlrich objections have been filed and a hearing requested, and specifying a time and place for such hearing.

(4) Within sixty days after the expiration ofthe period provided for the submission ofwritten data or comments under
paragraph (2), or within sixty days after the completion of any hearing held under paragraph (3), the Seoretary shall
issue a rule promulgating, inodifying, or revoldng an occupational safety or health standard or make a determination
that a rule should not be issued. Such a rule may contain a provision delaying its effective date for such period (not in
excess of ninety days) as the Secretary determines may be necessary to insure that affected employers and employees
will be informed of the existence of the standald and of its terms and that employers affected are given an opportunity
to familiatize themselves and their employees with the existence of the requirements of the standard.

(5) The Secretary, in promulgating standards dealing with toxic materials or harmful physical agents under this
subsection, shall set the standard which most adequately assures, to the extent feasible, on the basis of the best available
evidence, that no employee will suffer material impairment of health or funetional capacity even if such employee has
regular exposure to the hazard dealt with by such standard for the period of his worlang life. Development of standards
under this subsection shall be based upon research, demonstrations, experiments, and such other information as may be
appropriate. In addition to the attainment of the highest degree of health and safety protection for the employee, other
considerations shall be the latest available scientific data in the field, the feasibility of the standards, and experience
gained under this and other health and safety laws. Whenever practicable, the standard promulgated shall be expressed
in terms of obj ective criteria and of the performance desired.

(6) (A) Any employer may apply to the Secretary for a temporary order granting a variance from a standard or any
provision thereof promulgated under this section. Such temporary order shall be granted only if the employer files an
application which meets the requirements of clause (B) and establishes that (i) he is unable to comply with a standard by
its effective daYe because of unavailability of professional or technical personnel or of materials and equipment needed
to come into compliance with the standard or because necessary construction or alteration of facilities cannot be
completed by the effective date, (ii) he is taking all available steps to safeguard his employees against the hazards
covered by the standard, and (iii) he has an effective program for coming into compliance with the standard as quickly
as practicable. Any temporary order issued under this paragraph shall prescribe the practices, means, methods,
operations, and processes which the employer must adopt and use while the order is in effect and state in detail his
program for coming into complianoe with the standard. Suoh a temporary order may be granted only after notice to
employees and an opportunity for a hearing: Provided, That the Secretary may issue one interim order to be effective
until a decision is made on the basis of the hearing. No temporary order may be in effect for longer tban the period
needed by the employer to achieve compliance with the standard or one year, whichever is shorter, except that such an
order may be renewed not more than twice (I) so long as the requirements of this paragraph are met and (11) if an
application for renewal is filed at least 90 days prior to the expiration date of the order. No interim renewal of an order
may remain in effect for longer than 180 days.

(B) An application for a temporary order under this paragraph (6) shall contain:
(i) a specification of the standard or portion thereof from which the employer seeks a variance,
(ii) a representation by the employer, supported by representations from quaHfied persons havirig firsthand

lcnowledge of the facts represented, that he is unable to comply with the standard or portion thereof and a detailed
statement of the reasons therafor,

(iii) a statement of the steps he has taken and will take (with specific dates) to protect employees against the
hazard covered by the standard,

(iv) a statement of when he expects to be able to comply with the standard and what steps he has taken and what
steps he will take (with dates specified) to come into compliance with the standard, and

(v) a certification that he has informed his employees of the application by giving a copy thereof to their
authorized representative, posting a statement giving a summary of the application and specifying where a copy may be
examined at the place or places where notices to employees are normally posted, and by other appropriate means.

A description of how employees have been informed shall be contained in the cerlification. The information to
employees shall also inform them of their right to petition the Secretary for a hearing.

(C) The Secretary is authorized to grant a variance from any standard or portion thereofwhenever hedetermines, or
the Secretary of Health, Education, and Welfare certifies, that such variance is necessary to permit an employer to
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participate in an experiment approved by him or the Secretary of Health, Education, and Welfare designed to
demonstrate or validate new and improved techniques to safeguard the health or safety of worlcers.

(7) Any standard promulgated under this subsection shall prescribe the use of labels or other appropriate forms of
warning as are necessary to insure that etnployees are apprised of all hazards to which they are exposed, relevant
symptoms and appropriate emergency treatment, and proper conditions and precautions of safe use or exposure. Where
appropriate, such standard shall also prescribe suitable protective equipment and control or technological procedures to
be used in connection with such hazards and shall provide for monitoring or measuring employee exposure at such
locations and intervals, and in such manner as may be necessary for the protection of employees. In addition, where
appropriate, any such standard shall prescribe the type and frequency of medical examinations or other tests which shall
be made available, by the employer or at his cost, to employees exposed to such hazards in order to most effectively
determine whether the health of such eniployees is adversely affected by such exposure. In the event such medical
examinations are in the nature of research, as detennined by the Secretary of Health, Education, and Welfare, such
examinations may be fiunished at the expense of the Secretary of Health, Education, and Welfare. The results of such
examinations or tests shall be fiarnished only to the Secretary or the Secretary of Health, Education, and Welfare, and, at
the request of the employee, to his physician. The Secretary, in consultation with the Secretary of Health, Education,
and Welfare, may by rule promulgafed pursuant to section 553 ojtitde 5, United States Code, make appropriate
modifications in the foregoing requirements relating to the use of labels or other forms of warning, monitoring or
measuring, and medical examinations, as may be warranted by experience, information, or medical or technological
developments acquired subsequent to the promulgation of the relevant standard.

(8) Whenever a rule promulgated by the Secretary differs substantially from an existing national consensus standard,
the Secretary shall, at the same time, publish in the Federal Register a statement of the reasons why the mle as adopted
will better effectuate the purposes of this Act than the national consensus standard.

(c) Emergency temporary standards.
(1) The Secretary shall provide, without regard to the requirements of chapter 5, title 5, United States Code [5 USCS

§§ 500 et seq.], for an emergency temporary standard to take immediate effect upon publicatiodin the Federal Register
if he determines (A) that employees are exposed to grave danger from exposure to substances or agents determined to
be toxic or physically harmfnl or from new hazards, and (B) that such emergency standard is necessary to protect
employees from such danger.

(2) Such standard shall be effective until superseded by a standard promulgated in accordance with the procedures
prescribed in paragraph (3) of this subsection.

(3) Upon publication of such standard in the Federal Register the Secretary shall commence a proceeding in
accordance with section 6(b) of this Act [subsec. (b) of this section], and the standard as published shall also serve as a
-proposed rale.for the proceeding. The Secretary shall promulgate a standard under this paragraph no later than six
months after publication of the emergency standard as provided in paragraph (2) of this subsection.

(d) Variances from standards; procedure. Any affected employer may apply to the Secretary for a rale or order for a
variance from a standard promulgated under this section. Affected employees shall be given notice of each such
application and an opportunity to participate in a hearing. The Secretary shall issue such role or order if he determines
on the record, after opportunity for an inspection where appropriate and a hearing, that the proponent of the variance has
demonstrated by a preponderance of the evidence that the conditions, practices, means, methods, opemtions, or
processes used or proposed to be used by an employer will provide employment and places of employment to his
employees which are as safe and healthful as those which would prevail if he complied with the standard. The mle or
order so issued shall prescribe the conditions the etnployer must maintain, and the practices, means, methods,
operations, and processes which he must adopt and utilize to the extent they differ from the standard in question. Such a
rule or order may be modified or revoked upon application by an employer, employees, or by the Secretary on his own
motion, in the manner prescribed for its issuance under this subsection at any time after six months from its issuance.

(e) Statement of reasons for Secretary's detetminations; publication in Federal Register. Whenever the Secretary
promulgates any standard, makes any rale, order, or decision, grants any exemption or extension of time, or
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compromises, mitigates, or settles any penalty assessed under this Act he shall include a statement of the reasons for
such action, which shall be published in the Federal Register.

(f) Judicial review. Any person who may be adversely affected by a standard issued under this section may at any time
prior to the sixtieth day after such standard is promulgated file a petition challenging the validity of such standard with
the United States court of appeals for the circuit wherein such person resides or has his principal place of business, for a
judicial review of such standard. A copy of the petition shall be forthwith transmitted by the clerk of the court to the
Secretary. The filing of such petition shall not, unless otherwise ordered by the court, operate as a stay of the standard.
The determinations of the Secretary shall be conclusive if supported by substantial evidence in the record considered as

a whole.

(g) Priority for establishment of standards. In determining the priority for establishing standards under this section, the
Secretary shall give due regard to the urgency of the need for mandatory safety and health standards for particular
industries, trades, crafts, occupations, businesses, workplaces or work environments. The Secretary shall also give due
regard to the recommendations of the Secretary of Health, Education, and Welfare regarding the need for mandatory

standards in determining the priority for establishing such standards.

HISTORY:
(Dec. 29, 1970, P.L. 91-596, § 6, 84 Stat. 1593.)

HISTORY; ANCILLARY LAWS AND DIRECTIVES

References in text:
"The effective date of this Act", referred to in this seetion is 120 days after Dec. 29, 1970; seethe Other provisions

note to 29 USCS6¢ 651.
"This Act", referred to in this section, is Act Dec. 29, 1970, P.L. 91-596, 84 Stat. 1590, popularly known as the

Occupational Safety and Health Act of 1970, which appears generally as 29 USCS,¢§ 651 et seq. For full classifrcation

of this Act, consult USCS Tables volumes.

Effective date of section:
This section became effective 120 days after enactment, as provided by § 34 of Act Dec. 29, 1970, P.L. 91-596, which

appears as a note to 29 USCS § 651.

Transfer of functions:
Act Oct. 17, 1979, P.L. 96-88, Title V, § 509, 93 Stat, 695, which appears as 20 USCS§ 3508, redesignated the

Secretary of Health, Education, and Welfare as the Secretary of Health and Human Services and provided that any

reference to the Secretary of Health, Education, and Welfare, in any law in force on the effective date of such Act, shall
be deemed to refer and apply to the Secretary of Health and Human Services, except to the extent such reference is to a
funetion or office transferred to the Secretary of Education or the Department of Education under such Act.

Other provisions:
Ternvnafion of advisory committees. Act Oct. 6, 1972, P.L. 92-463, §§ 3(2), 14, 86 Stat. 770, 776, located at 5

USCS Appendix, provided that advisory committees in existence on Jan. 5, 1973, would terminate not later than the

expiration of the two-year period following Jan, 5, 1973, unless, in the case of a committee established by the President
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